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AH  ACT  TO  PRESCRIBE  THE  RULES  FOR  THE  CONSTRUC- 
TION OF  THE  CONSOLIDATED  LAWS  AND  CODE 
AMENDMENTS. 

Reported  to  tlie  Legislature  under  and  in  pursuance  to  the 
provisions  of  chapter  six  hundred  and  sixty -four  of  the  laws  of 
nineteen  hundred  and  four.  (Laws  of  1000,  chap.  596.  In  effect 
May  29,  1909.) 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

Section  1.  In  construing  the  consolidated  laws  and  the  amend- 
ments to  the  code  of  civil  procedure  and  the  code  of  criminal 
procedure  reported  to  the  legislature  hy  the  board  of  statutory 
consolidation  constituted  under  the  provisions  of  chapter  six 
hundred  ai^d  sixty-four,  of  the  la^s  of  nineteen  hundred  and 
four,  entitled  **  An  act  to  provide  for  the  consolidation  of  the 
54tatutes  of  the  state,"  and  enacted  by  the  legislature  of  nine- 
teen hundred  and  nine,  and  in  construing  the  act  amendatory 
thereof,  known  as  chapter  two  hundred  and  forty  of  the  laws 
of  nineteen  hundred  and  nine,  for  the  purpose  of  determining 
the  effect  of  any  of  the  provisions  or  sections  thereof  on  «ny 
other  provision  or  section  thereof,  or  on  any  special  law  thereto- 
fore enacted,  the  several  provisions  and  sections  of  such  laws  and 
code  amendments  and  said  act  amendatorv  thereof  shall  not  be 
eonsidered  as  having  been  enacted  or  re-enacted  by  the  legislature 
at  the  time  of  the  passage  of  the  consolidated  laws  or  such  code 
amendments  or  said  act  amendatory  thereof  but  as  having  been 
enacted  as  of  the  various  times  when  such  provisions  and  sections 
first  became  laws  by  any  earlier  statutes,  provided,  however,  that 
when  any  provision  of  law  after  its  first  enactment  by  the  legis- 
lature has  been  amended  or  re-enacted,  then  for  the  purpose  of 
its  construction  for  the  determination  of  its  effect  on  other 
tiections  or  provisions  of  the  consolidated  laws,  it  shall  be  con- 
sidered as  having  been  enacted  at  tfhe  date  of  such  amendment  or 
re-enactment.  If  in  any  such  consolidated  law  and  such  amend- 
ments to  the  code  of  civil  procedure  and  the  code  of  criminal  pro- 
cedure as  enacted  by  the  legislature  of  nineteen  hundred  and  nine 
or  said  act  amendatory  thereof  there  shall  have  been  incorporated 
any  provisions  of  law  that  have  heretofore  been  superseded  or 
impliedly  repealed,  the  incorporation  of  any  such  provisions  shall 
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not  be  construed  as  a  legislative  intent  to  revive  auch  auperaeded 
or  repealed  provisions,  nor  shall  such  incorporation  in  such  con- 
solidated laws  be  construed  to  indicate  any  legislative  determina- 
'tion  that  such  provisions  had  not  been  theretofore  so  superseded 
or  repealed.  Tlia  trua  purp^s^  and.  intent  ol  this  act  is  to.  pre« 
scribe  that  the  statute  law  of  the  state,  so  far  as  it  has  been 
reproduced  in  such  consolidated  laws  and  in  such  amendments 
to  the  code  of  civil  procedure  and  the  code  of  criminal  procedure, 
and  in  said  chapter  two  hundred  and  forty  of  the  laws  of  nineteen 
hundred  and  nine,  and  all  special  laws  in  force  at  the  time  of 
the  enactment  of  such  consolidated  laws,  shall  be  of  the  same 
force  and  effect  as  they  were  before  the  enactment  of  such  con- 
solidated laws  or  code  amendments  or  said  act  amendatory 
thereof. 


MOTE  SUBMITTED  BT  BOAltB  OF  STATUTORY  CONSOLI. 
DATION  IK  ITS  REPORT  RELATIVE  TO  CODE  OF  CIVH 
PROCEDURE  AMEimMENTS. 

The  board  was  authorized  by  the  statute  creating  it  to  report 
for  enactment  snch  amendments  as  it  might  deem  proper  and 
necessary  to  condense  and  simplify  the  existing  praetioe  and  to 
adapt  the  procedure  fn  the  courts  to  existing  conditions.  An 
exhaustive  study  was  made  of  the  Code  of  Civil  Procedure  by 
the  board  pursuant  to  the  statute  and  an  elaborate  tentative 
rearrangement  of  the  ('oth^  prbvisions  was  made.  This  prelim- 
inary study  grouped  related  practice  provisions  togetlier  accord- 
ing to  the  steps  in  the  progress  of  litigation  from  its  commence- 
ment to  its  termination  and  is  embraced  in  three  large  printed 
volumes  not  submitted  with  the  report  of  the  board  to  the 
legislature.  It  will  be  avaihtble  nowever  when  the  actual 
revision  of  the  civil  practice  in  the  courts  is  undertaken  and 
will  serve  as  a  basis  for  subse(|uent  work  on  this  important 
.subject 

The  preparation  of  the  consolidated  laws  and  the  treatment  of 
the  Code  of  Civil  Procedure  was  carried  along  side  by  side,  and 
the  consolidated  laws  as  presented  have  been  prepared  so  that 
there  will  be  no  necessity  for  a  rearrangement  of  them  should 
a  revision  of  the  Code  of  C  ivil  Procedure  be  Undertaken  in  tiie 
future.  It  was  considered  that  the  primary  duty  of  the  board 
was  to  complete  the  consolidated  laws,  and  should  time  permit, 
prepare  a  revision  of  the  civil  practice.  With  the  progress  of 
the  work  it  became  evident  more  and  more  that  a  revision  of 
the  Code  of  Civil  Procedure  could  bej^t  be  accomplished  unin- 
cumbered with  the  work  of  the  consolidation  of  the  substantive 
statutes.  So  delicate  and  difficult  a  task  ib'  that  of  revising 
tlie  present  civil  practice  of  the  state,  which  has  been  in  use 
for  over  thirty  years,  that  it  was  deemed  the  part  of  wisdom 
to  leave  this  work  as  a  separate  and  independent  task  when  the 
attention  of  those  intrusted  vith  it  would  not  be  diverted  or 
divided  by  the  consideration  of  other  matters.  After  a  thorough 
examination  of  the  whole  subject  and  after  due  cotislderation 
of  all  of  the  phases  of  Code  revision,  ft  was  deemed  advisable 
at  this  time  not  to  attempt  a  revision  of  the  practice,  but 
merely  to  remove  substantive  provisions  and  to  this  extent  to 
prepare  the  way  for  actual  revision. 

The  substantive  provisions  removed  from  the  ('ode  of  Civil 
Procedure  by  the  board  have  been  distributed  in  various  consoli- 
dated laws,  but  chiefly  arranged  in  a  new  law  known  as  the 
Judiciary  Law,  embracing  matters  relating  to  courts  and  officers 
thereof,  including  such  subjects  as  jurors  so  far  as  relates  to  the 
selection  of  jurors  for  a  term  of  court,  court  clerks,  court 
stenographers,  attendants,  messengers,  criers,  interpreters,  report- 
ers and  attorneys  and  counselors.  A  few  sections  have  been 
inserted  in  the  Civil  Kig^ts  Law.  Various  proceedings  have 
been  incorporated  in  the  Debtor  and  Creditor  Law.  There  ex- 
isted in  the  session  laws  the  statute  relating  to  general  assign- 
ments for  the  benefit  of  creditors.     This  statute  was  assigned 

▼11 


NOTE 

to  the  proposed  Debtor  and  Creditor  Law.  It  was  deemed  best 
to  consolidate  with  this  statute  certain  proceedings  in  the  Code 
of  Civil  Procedure  relating  to  debtor  auu  creditor.  Thus  there 
has  been  inserted  from  the  Code  the  article  relating  to  insolvent's 
discharge  from  debts,  insolvent's  exemption  from  arrest  and  im- 
prisonment, judgment  debtor's  discharge  from  imprisonment  and 
matters  of  a  similar  character.  The  provisions  of  the  Code  of 
Civil  Procedure  relating  to  the  distribution  of  personal  property 
have  been  included  in  an  article  in  the  Decedent  Estate  J^w 
with  the  provisions  of  the  Real  Pro|)erty  Law  I'elating  to  the 
descent  of  real  property.  Some  matters  relating  to  executors, 
administrators  and  testamentary  trustees  in  the  revised  statutes 
and  Hession  laws  have  been  included  under  an  article  in  this 
law.  There  are  many  matters  of  a  substantive  character  relat- 
ing to  executors,  administrators  and  testamentary  trustees  which 
might,  upon  a  revision  of  the  Code  of  Civil  Procedure,  be  in- 
cluded in  the  Decedent  Estate  Law.  Most  of  these  are  to  be 
found  in  the  surrogate's  court  practice  which  it  has  been  deemed 
best,  for  the  present,  not  to  disturb  but  rather  to  leave  until 
such  time  as  the  practice  in  the  surrogate's  court  shall  be  revised. 
The  Genera]  Corporation  Law  contains  some  proceedings  from  the 
Code  of  (Mvil  Procedure.  These  have  been  removed  to  the 
General  Corporation  I^w  for  the  purpose  of  making  that  law 
as  complete  as  possible.  Thus  tliere  have  been  included  in  the 
General  Corporation  Law  from  the  Code  of  Civil  Procedure 
provisions  relating  to  change  of  name,  sale  of  corporate  real 
property,  judicial  supervision  of  corporations  and  of  the  officers 
and  members  tliereof,  actions  for  sequestration,  actions  for  dis- 
solution, actions  to  enforce  the  individual  liability  of  officers 
and  members  of  corporations,  actions  to  annul  corporations,  pro- 
ceedings for  voluntary  dissolution  of  corporations  and  ptovisions 
relating  to  two  or  more  of  tlie  foregoing  proceedings  or  actions. 
These  have  been  brought  together  in  the  General  Corporation 
Law  with  like  provisions  of  a  substantive  character  as  were 
found  in  the  session  laws,  such,  for  instance,  as  the  provisions 
relating  to  the  powers,  duties  and  liabilities  of  receivers  of 
corporations. 

The  amendatory  act  herewith  presented  w^as  made  necessary 
by  the  removal  from  the  Code  of  the  substantive  provisions 
above  mentioned.  The  amendatory  act  does  not  disturb  the 
numbering  of  the  sections  remaining  in  the  Code  and  the  table 
at  the  end  of  the  proposed  act  shows  readily  the  distribution  of 
the  sections  eliminated.  I'his  treatment  will  not  disturb  for  the 
present  the  civil  practice  and  at  the  same  time  will  remove  from 
the  Code  substantive  provisions  and  thus  prepare  the  way  fot 
an  actual  revision  of  the  practice. 

Respectfully, 

ADOLPH  J,  RODEXBECK, 

Chairman, 

WILLIAM  B.  HORNBLOWER, 

JOirX  G.  MILBURX, 

ADELBERT  MOOT. 

Board  of  Statutory  Consolidation. 
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SHOWING  THE  STATUTES  CONSOLIDATED  IN  THE  CODE  OF 
CIVIL  PROCEDURE  BY  THE  LAWS  OF  1909,  AND  ALSO 
THE  SECTIONS  OF  THE  CODE  OF  CIVIL  PROCEDURE 
ADDED  OR  AMENDED  BY  THE  LAWS  OF  1909,  OTHER 
WISE  THAN  BY  REMOVAL  TO  THE  CONSOLIDATED 
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Statutes  Consolidated  in  Code  oi'  Civil  Procedure  bt  L.  1909, 

Ch.  66. 

R.  S.,  pt.  2,  ch.  5,  tit.  2,  §  22,  amended  by  L.  1880.  ch.  423, 
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L.  1883,  ch.  195,  $  1 961b 
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the  remainder  is  left  in  the  Code. 


Code 


Section 


3 

« 

o 
6 
8 

9 

10 
11 

12 
13 
14 
15 
10 


COKSOUDATED   LaW 


Law 


Section 


Subject 


Judiciary 2 

Judiciary 3 

Judiciary 4 

Judiciary 6 

Judiciary 750 


Judiciary 751 


Judtdary 751, 

Judiciary 752, 


Judiciary 754. 

Penal 602. 

Judiciary 753. 

Civil  Rights....  20., 

CIvfl  Rights....  21.. 


•17         Judiciary 93,  94. 


18  Judiciary 52.  95 

19  Judiciary 154,  198 

20  County 240  \ 

State  Finance.  .46    /  ' 

21  Judiciary 87 

•27  pt.  Judiciary 28,  158,  194. 

28         County 245 

•30        Judiciary 29 

31         County 42 

Greater  New 
York  Charter  62 


) 


CourtB  of  record. 

Courts  not  of  record. 

Sittings  of  courts  to  be  public. 

Sitting  of  courts  on  Sunday. 

Punishment  for  criminal  con- 
temptH. 

Pumshment  for  criminal  con- 
tempts. 

Contempts  in  view  of  court. 

Commitment  for  criminal  con- 
tempts. 

Punlsiiment  for  civil  contempts. 

Indictment  for  contempt. 

Contempts  punishable  civilly. 

Imprisonment  for  costs. 

Imprisonment  for  nonpayment  of 
money  on  judgment  or  contract. 

Appellate  division;  rules  of  prac- 
tice. 

Publication  OV  rules. 

Printinjs  court  calendars. 

Expense  of  court  calendars. 

Destruction  of  certain  papen. 
Court  seals. 
County  seals. 
Court  seaLs. 

Necessaries  for  court  terms. 


17.  The  i>ortIon  of  section  17  reading,"  The  convention  shall  have  pow«r 
to  appoint  and  remove  a  reporter  *'  Is  omitted  as  covered  by  JudlclLry  Law, 
^Action  90.  The  portion  of  section  17  relating  to  seals  has  been  omitted 
because  toe  subject  is  now  eovered  by  Judidary  Law,  section  838,  which 
continues  the  seals  of  all  courts  of  record,  and  section  329,  which  provides 
for  replaelffg  seals  when  lost  or  destrojred. 

27.  The  part  relating  to  surrogate  Is  repealed  b^  act  amending  Oode  of 
Civil  Procedure  generaUy.    See  Code  avil  Procedure,  section  3507. 

30.  The  tirovlBlon  for  the  expense  of  seals  of  surrogates'  courts  has  been 
omitted  tnm  JMtetaffy  Law,  seetiop  29,  becauae  superseded  by  OountF  LftWi 
leetloD  Mft.— En. 
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Code 


Section 


CONSOUDATBr  L^w 


Law 


Section 


Subject 


32  Penal . . . 

33  'l>enal . . . 


1790. 
1790. 


34  pt.   Judiciary 

3r>         Judiciarj 

36         Judiciary 

*38         Judiciary 

*39         Judiciary 

State  Finance. . 

40  Judiciary 

41  pt.  Judiciary 

42  Judiciary 

43  Judiciary 

46  Judiciary 

47  Judiciary 


7,  534,  540. 
6 

8 

46  / 

9 

10 

11 

12 


15,  22. 
20 


48         Judiciary 


16. 


49 

50 

*51 

64 

56 

67 


Judiciary. 
Judiciary. 
Judiciary. 


17,  21,  471 
18,471.... 
19 


Executive 

Judiciary 

Judiciary 


Executive 
Judiciary. 
58        Judiciary. 


29  \ 

23  J 

53,  56,  88, 

460-465,467. 


30  \ 
53  / 
63.. 


59  Judiciary. 

60  pt.  Judiciary. 


264.  466. 
470 


61 
62 
63 

•64 

66 
67 
♦68 
ft9 
70 


Judiciary 

Judiciary 

Penai 


250. 
473. 
271. 


Penal 272,  1877. . . . 


Judiciary. 
Judiciary. 
Judiciary. 
Judiciary. 
Penal 


474»  475. 
88.  477.. 
88,  476. . 

478 

273 


Liquors  not  to  be  86Id  In  court- 
bouse. 

Penalty  for  selling  liquors  In  court- 
house. 

Adjournment  of  terms. 

Adjournmeat  of  terms. 

Adjournment  of  terms. 

Place  of  hotdinc  term. 

Flllns  appointment  of  term. 

Place  of  lioldin«  court  of  record. 

Adjournment  of  actual  session. 

Holding  court  In  New  York. 

Clian«lni!s  place  of  court  outside 
New  York. 

Judge  not  to  act  in  certain  cases. 

Judge  must  not  be  interested  in 
costs. 

Judge  not  disqualified  because  a 
taxpayer. 

Judge  prohibited  from  practicing. 

Practice  by  judge  or  his  partner. 

Judge  pronihited  from  taking  cer- 
tain fees. 

/Certificate    of  Judge's   age   and 

\     service. 

Examination  and  admission  of  at- 
torneys. 

Rules  for  admission. 

Exemptions  of  graduates  ot  law 

schools. 
Attorney's  oath  and  certificate. 
Attorneys  residing     In    adjoining 

states. 
Clerki;  not  to  practice. 
Court  officers  not  to  practice. 
None  but  attorneys  to  practice  In 

New  York  city. 
Penalty    for    practicing    In    New 

York  contrary  to  last  section. 
Compen.sation  of  attorneys. 
Suspension  from  practice. 
Suspension  of  attorney,  notice. 
Removal  effective  In  all  courts. 
Punishment  of  attorney  for  deceit. 


38.  This  section  lias  not  been  expressly  repealed,  but  has  been  embodied 
in  the  Judiciary  Law,  section  8. 

30.  Only  pai  tly  repealed.  Balance  01  section  not  expressly  repealed,  but 
embodied  in  Judldary  Jjaw,  section  8. 

51.  This  .section  not  expre<9sly  repealed  by  Judiciary  Law.  but  has  been 
vmbodled  In  section  19  thereof. 

'^4.  See  Penal  Iaw,  section  1876,  instead  of  section  1877. 

68.  Only  partly  lepealed  by  Judiciary  Law:  but  see  Judiciary  Law, 
Mctlons  88  and  476.  which  embody  the  whole  of  tnis  iiectiou.-^ED. 
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Section 


CONBOUDATRD  LaW 


Law 


Section 


Subject 


71 

72 
73 
74 

75 

76 

1 1 
78 

79 

80 

81 

82 

•&«  pt. 
84 
85 

8e 

87 
88 

•89 


Penal 273, 


Jud:riary. 
Penal.... 
Penal 


479, 
274. 
274, 


Penal 274. 


Penal 
Penal 
Penal, 

Penal 

Penal 


275. 
276. 
278. 

278. 

278. 


Penal 

Judiciary 

Judiciary 

Judiciary 

Judiciary 


Judiciary. 
Judiciary. 

County. . . 


County. . . 
Judiciary. 


90 
91 

92 
93 
94 


♦96  pt. 
•96 

•97 

98 


Judiciary. 
Judiciary. 

Judiciary. 
Judiciary. 
Judiciary. 


279 

290.  291,  293, 

294 

14,    24,    295- 

297,301... 
292.  298.  299. 

302 

300 

303 

12 

170 

101,  156,  159. 
264,  280,  281 

251 

169.  199,  365, 

406 

30 

167,  200,  381, 
386 


Punishment  for  wiiftil   delay  of 

action. 
Attorney  not  to  lend  name. 
Attorney  not  to  buy  claims. 
Attorneys  prohibited  from  makinc 

certain  loans. 
Penalty  for  violation  of  last  two 

sections. 
Limitation  of  three  last  sections. 
Application  of  precedinK  .sections. 
Partner  of  district  attorney  not  to 

defend  prosecutions. 
Attorney  not  to  defend  when  he 

has  been  public  prosecutor. 
Penalty  for  violation  of  last  two 

section.s. 
Limitation  of  precedinc  sections. 

Qualifications  of  stenographers. 

General  duties  of  stenographers. 

Pre>ientatlon  of  stenographic  notes. 

Stenographic  minutes  to  be  writ- 
ten out. 

Furnishing  copies  of  proceedings. 

Assistant  stenographers. 

County  charge;  stenographers' 
compensation. 


1 


Judiciary 

Judiciary 

Judiciary 

Judiciary 


168,200. 


230,  349,  351, 

160,  170,  201, 
231-233.279, 
403,  405. . . . 

343 


Appellate  division  clerks. 
Clerks  In  New  York  county. 


Criers  of  courts  of  record. 
Sheriff  or  constable  as  crier. 
Seats  of  former  courts. 

Interpreters  In  Kings  and  Queens 

counties. 
Attendants  In  Kings,  Queens  and 

Richmond  counties. 

Duties   of   attendants   In    Kinss, 
Queens  and  Richmond  counties. 


Court  officers  in  certain  counties. 
Attendants  in  certain  counties. 


83.  All  except  foiuth  sentence  repealed  by  Judiciary  Law;  fourth  sentence 
repealed  by  act  amending  Code  of  Civil  Procedure  generally.  See  Code  Civil 
Procedure,  section  1323a. 

89.  See  Countv  Law,  section  169,  instead  of  section  170. 

95.  Part  relating  to  surrogate  Is  repealed  by  act  amending  Code  of  OMi 
Procedure  generally.     See  Code  Civil  Procedure,  section  2512. 

96-97.  See  alao  Code  Civil  Procedure,  section  2512. — EOb 
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CODB 


Section 


Consolidated  Law 


Law 


Section 


SiAjecl 


00 

104 


Judiciary. 
Judiciary. 


105        Judiciary. 


♦106 

♦107 

112 

113 

114 
115 

110 
117 

110 

120 

♦121 

122 

123 

124 

•125 


♦126 
127  pt. 
128 
129 
130 

135 
136 
137 

143 

144 

145 
146 
147 
148 

150 


Penal . . . 
Military, 
County. , 
Prison. . 


Prison, 
Prison. 

Prison. 
Prison. 


ClvUIUibta.... 


Prison. 

Countj'. 
Prison. 
Prison. 


Prison, 
Penal. 


Prison, 
Prison. 
Prison. 
Prison. 
Penal. 


Prison. 
Prison . 
Prison. 

Prison. 

Prison, 

Prison. 
Prison. 
Prison. 
Prison. 


Penal 


407 Deputy  sheriff  must  attend  ooort. 

400 Sheriff  may  command  power  of 

county. 

401 Certification  of  persons  resisting 

mandate. 

3501^ Refusal  to  assist  sheriff. 

821t Governor  may  order  out  mllltla. 

240 Support  of  poor  prisoners. 

340 Charges  by  sheriff  for'  food  pro- 
hibited. 

841 Gratuities  to  sheriff  prohibited. 

842 Rates  «f  charges  awnst  persona 

arrested. 

343 Prisoner  kept  in  house. 

344 Charges  for  rent  in  prison  pro- 
hibited. 

22 Privilege  of  officers  and  prisoners 

ftom  arrest. 

420 JaU  in  New  Yoric  dty. 

00 County  Jails. 

347 Either  of  several  Jails  may  be  used. 

345 Civil  and  criminal  prisoners  to  be 

kept  separate. 

846 Males   and   females  to  be  kept' 

separate. 

1876 Violation   by   sheriff   of   oertain 

provisions    relating     to    pris- 
oners. 

848. Jail  physician. 

355 Removal  of  sick  prisoner. 

840 Sale  of  liquor  in  JaU. 

350 Permit  to  bring  liquor  into  Jail. 

1701 Penalty  for  bringing  liquor  into 

JaU. 

851 Designation  when  Jail  unfit. 

852 Annulment  of  designation. 

858 Designation  of  Jail  in  contiguous 

county. 

854 Removal  of  prisoners  in  case  of 

fire. 

856 Oertain  officers  may  make  designs^ 

tion  of  Jails. 

357 JaUUberties. 

858,... JaUUberties. 

350 Laying  out  Jail  liberties. 

360 Resolution  establishing  JaU  liber- 
ties to  be  posted. 

1830 Connivance  at  escape  by  sheriff. 


106.  Repealed  because  covered  by  Penal  Law,  section  1848. 

107.  Superseded  by  L.   1898,  ch.  212,  section  86,  which  was  likewise 
repealed  by  Military  Law  (L.  1909,  ch.  41). 

121.  See  also  County  I^w,  section  183, 

125.  Partly  repealed  by  Penal  Law;  but  see  Penal  Law,  section  1875| 
Instead  of  section  1876.     Section  1875  embodies  the  whole  of  this  section. 

126.  Except  port  relating  to  county  of  New  York  repealed  by  Prison  Law. 
For  remairder  of  section  see  Greater  New  York  Charter.— En. 
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Subject 


183 

183 
184 

185 

186 

187 

188 

189 
193 
190 
197 
198 

•199 
200 
201 
202 
203 

^200 

210 
211 

212 

213 

214 

215 

216 

210 
220  pt. 

221 


Dmnly.. . .....  195 Proceeding  whea  new  sherifl  ae- 

sunies  office. 

County 195 Powerg  of  former  sheriff. 

County. 195 Duties  of  former  sheriff  when  new 

sheriff  assumes  office. 
County 195 Former  sheriff  to  execute  instru- 
ment of  delivery. 
County 195 Former  sheriff  to  execute  certain 

process. 
County.,.,....  195 **.  Return  of  new  sherlfl  to  certain 

orders. 
County 195 Proceedings  on  negiect  or  refusal 

of  former  sheriff. 

County. .......  195 Person  perfornains  duties  of  sheriff. 

Judiciary 51,  53 Court  of  appeals;  rules. 

Judiciary 54. Court  of  appeals;  terms. 

Judiciary 54 Court  of  appeals;  terms 

Judiciary 57 Court  of  appeals;  appointment  of 

officers. 

Judiciary 62,  256 Court  of  appeals;  cleric 

Judiciary 257,  258 Court  of  appeals;  deputy  clerk. 

Judiciary 257,  258 ('ourt  of  appeals;  clerk. 

Judiciary 58,  259,  262. .  Court  of  appeals;  judges'  clerks. 

Jjdidary*. ! ! ! ! !  65  } '^^^^  °^  appeals;  judges'  offices. 

Judiciary.!!!.!  800 State  reporter;  reporter  of  court 

of  ap  eels. 

Judiciary 60,  61.  431. . .  State  re[3orterj  duty. 

Judiciary 433 Publication  oi  reports  of  court  of 

appeals. 


Executive 31    \  /Copyright  of  reports  of  court  of 

Judiciary 435  J \     appeals. 

Executive 32 Distribution  of  reports  of  court  of 


appeals. 
Judiciary 432 Unreported  decisions  of  court  of 

appeals. 

Judiciary 432. State  reporter:  expiration  of  term. 

Judiciary 256,  434 Unreported  opinions  of  court  of 

appeals. 

Judiciary 70 Appellate  division;  departments. 

Judidftqr 71.  72.  77.  81, 

S2, 85,  90. .  Appellate  division;    organization, 

location  and  powers. 
Judiciary 101,  106,  109, 


111,  207.298. 
276, 


,271.307, 

347 Appellate  division;  clerks,  attend- 

ants  and  stenographers. 

^udldMy. 73 Appellate  division;  revocation  of 

designations. 
Judidaiy 72 Appellate  division,  designations  to 


199.  The  words,  '*  and  the  trustees  must  as.c:Ign  him  suitable  rooms  therein 
lor  that jDurpose^"  are  covered  by  Public  BuildinRs  Law,  section  3. 

209.  This  section  repealed  by  Judiciary  Ijaw,  because  covered  by  Judiciary 
tew,  section  430.— Ed. 
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G   DC 


Section 


/ 

C0N8OUDATED  Law 


Law         I      Section 


Subjed 


335        Judiciary 78 Appellate  division;  terms. 

^^        JuSdary® 79  )  I  APPe»»te  division:  appointment  of 

State  Finance". ;  46]"""    I      ^®^"^ 

228  Judiciary 80 Appellate  division;  associate  jus- 

tice to  preHide  In  certain  cases. 

229  pt.  Judiciary 148 Holding  special  and  trial  terms. 

230  Judiciary 81 Appellate  division;  Justices  neces- 

sary to  a  decision. 

*232         Judidaiy 84»    96.    148- 

150,  264. . .  Supreme   court;   appointment   of 
terms. 

238        Executive 33    1  f  gupj^me  court;  publication  of  ap- 

State  Finance. .  46    J I     Pointments. 

234        Judiciary 79, 153 Extraordinary  terms  of  appellate 

division  and  supreme  court. 

236  pi.  Judiciary 155 Supreme   court  justices  in   Erie 

county. 

237  Judiciary 86 Designation   of   trial   justices  In 

certain  cases. 

238  Judiciary 153 Place  of-  holding  sjiecial  and  trial 

terms. 

239  Dt.  .Judiciary 148,  276,  364, 

^[241 J  404 Special  terms  at  chambers. 

243         Judiciary 89.  264,  342, 

402 Appellate  division;  officers  attend- 
ing. 

343  Judiciary 342,  402 Fees  of  officers  attending  term  of 

appellate  division. 

344  Judiciary 90 Supreme  court  reporter;  appoint- 

ment. 

345  Judiciary 91... Supreme  court  reporter;  special 

meeting  for  appointment. 

346  Judldary 92,  364,  437, 

439-441...  {Supreme  court  reporter:  duties. 

347  Judiciary 442,  443 Supreme  court  reporter;  publica- 

tion of  reports. 

248        Judiciary 264,  438 Papers  for  use  of  supreme  court 

reporter. 

240  Executive 81. 32  \  f  Supreme  court  reporter:  oopjnright 

Judiciary 444      / i     of  reports. 

250        Judldary 445 Supreme  court  reporter;  compen- 
sation. 

354  Judiciary 161,  309,  316.  Stenographers  In  Kings  county. 

355  Judiciary 312 Assistant  stenographer  in   Kings 

county. 

356  Judiciary 161,  309 Stenographers  in  second  and  ninth 

districts;  appointment. 


333.  The  last  three  sentences  of  section  232,  relating  to  seats  for  the  appel- 
late division,  have  been  omitted,  as  the  matter  is  covered  by  the  Judiciary 
I^w,  section  28,  which  continues  the  seals  of  all  courts  of  record,  and  section 
29,  which  provides  for  replacing  seals  when  lost  or  destroyed. 

241.  This  section  was  actually  repealed  by  the  Judiciary  Law,  section  800^ 
but  does  not  seem  to  have  been  transferred  to  the  Judiciary  or  any  other  law. 
Frovisionsof  this  section  probably  covered  by  Code  Civ.  Pro.,  sectloD  772.^-Eot 
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CODB 


Section 


I 


Subjed 


257        Judiciary 

25S        Judiciary 

259  Judiciary 

260  Judiciary 

282        Judiciary 

334         Penal 

355  pi.  Judiciary 

356  County 

Judiciary 

357  Judiciary 

•358         County 

Judiciary 

350        Judiciary 

*360  pi.  Judiciary 

361         Judiciary 

*432pt.  Gen.     Corpora- 
tion. 

450  pt.  Domestic  Reii^ 

tions 

648         cavil  Ri^ts.... 
565         avll  Rights.... 

716  pU  Oeneral   Gorpo- 
ratlon 

744        Ooanty. 

State  linanoe. . 
746pt.  Banking 

752pt.  Banking. 

861         Penal 

880         ClYfl  Rights.... 

863  ayil  Rights.... 

864  avfl  Rights.... 


816 Stoographers  In  second  and  ninth 

districts;  salaries. 

16I,  800,  818.  Stenographers  for  certain  Judicia 

districts;  appointment  and  sal- 
aries. 

818. Stenographers  in  certain  .  jdldal 

districts:  payment  of  salaries. 

164,814 Stenographers  in  certain  Judicial 

districts;  expenses. 

162, 163 Temporary  stenographers. 

1634 Bilsconduct  of  Interpreters  In  New 

York  city. 

100k  191 Terms  of  county  court. 

240  1  I  Appointment  of  terms  of  county 

192  /••••••  \     court. 

583,  541 Jurors  for  county  court. 

207  I County  court  stenogmphers. 

106  197  285 
3'l8,  310. . .'  County    court    stenographers    in 
Kings  and  Queens  counties. 

108, 382-385.  County     court     interpreters     in 

Kings  county. 

107,  318,  310.  County    court    stenographers    In 

certain  counties. 

16. designation   by   foreign   corpora- 
tion of  person  upon  whom  to 
i  serve  papers. 

51 Harried  woman's  property. 

23 Arrest  in  civil  proceeding. 

24 Privilege  trom  arreet  of  officers  of 

courts. 

243 Certain   receivers  can  hold   real 

property. 

240  I  /Supervision  of  court   funds   by 

4      ) I     state  comptroller. 

44 Depositories  of  court  funds  to  give 

bonds  and  pay  interest. 

45. Depositories  of  court  funds  to  keep 

books  of  account. 

1622 Swearing  falsely  In  any  foi-m,  per-i 

jury. 

25 Witness  exempt  from  arrest. 

25,  26 Certain  arrests  void. 

26 Liability  of  sherilT  for  making  ar- 
rest of  exempt  person. 


358.  This  section  only  partly  repealed  bv  County  Law,  section  260  and 
9adldary  Law^  section  800;  but  the  whole  or  this  section  has  been  embodied 
In  County  Law.  section  12  and  Judiciary  Law,  section  197. 

360.  I%rt  relating  to  surrogate  repealed  by  act  amending  Code  of  ClvD 
Procedure  genemlly.     See  Code  Civ.  Pro.,  section  2513a. 

43Z  As  to  copy  of  designation  of  person  upon  whom  to  make  service,  at 
etidenoe,  fcrmeny  a  part  of  subd.  2  of  this  exaction,  see  Code  Civ.  Pro.,  section 
niA,  wbiob  was  added  by  L.  1908,  ch.  65.— En. 
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Code 


Section 


CONSOUDA'nBD  LaW 


Law 


Section 


8ubJeot 


*061pt. 

977  pt. 

1007  pt, 

1027 
1028 
1020 

1030 
1081 
1032 

1033 
1034 

1035 
1036 

1037 

1038 

1030 


1040 
1041 


1042 

1043 
1044 
1045 

1046 

1047 
1048 
1049 

1050 
1051 


1052 
1053 

1054 

1055  pt. 


County 161 

Judiciary. .....  255 

Penal 1875 

Public  Officers.   66 
Judiciary 83.. 


Judiciary 805. 


Judiciary. 
Judiciary. 
Judiciary. 


502. 
502. 
503. 


Judidary 

Judiciary 

Judiciary 


546 

547.  548. 
550 


Judiciary. 
Judiciary. 


Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 


590.  600.  680. 

687 

500 

501 


505 

508 

600-512. 


Judiciary 600. 

Judiciary..         607. 
CodeCcUD.  Pro.  220, 


Judiciary 513.  528,  543. 

545 

Judiciary 514 

Judiciary 26.  615 

Judiciary 516 


Judiciary 517. 


Judiciary 518-520. 

Judiciary 536 

Judiciary 504.... 


Judiciary 521,  522. 

Judiciary 523 


Judiciary 524. 

Judiciary 525. 

Judiciary 526. 

Judiciary 537. 


Officers  fo  search  files  and  make 
transcripts. 

Power  of  appellate  division  as  to 

calendars. 
Api)ort(onment  of  stenographers' 

salaries. 
Qualifications  of  trial  Jurors. 
Qualilications  of  trial  jurors. 
Certain  public  officens  disqualified 

to  serve  as  jurors. 
Exemption  from  jury  duty. 
Evidence  of  exer.ption. 
Discharge,  wlien  not  qualified  or 

exempt. 
Persons  excused  from  serving. 

Certain  public  officials  disqualified 

Jury  lints. 

Names  to  be  talcen  from  assess^ 

ment  rolls. 
Duplicate  jury  lists  to  l>e  mad« 

and  filed. 
County  clerk  to  make  and  deiMxs-ifc 

ballots. 
County  clerk  to  destroy  old  ballots 

and  notify  town  clerk  in  case  of 

failure  to  reoeive  jury  lists. 
Jurara  to  serve  three  years. 
Application  of  provisions  to  dties. 
DrawinfT  ffnuad  jurors  in  Albany 

county. 

Drawing  of  jurors. 
Notice  of  drawing. 
Officers  to  attend  drawing. 
Officers  to  attend  on  adjourned 

day. 
Certain    officers    required    to    be 

present  at  drawing. 
Mode  of  drawing. 
Bheriir  must  notify  Jun>rs. 
Jury  lists  must  be  furnished  appli- 
cants. 
Matter  of  iceeping  Jurors*  names. 
Jurors  who  have  served  must  be 

drawn   again   when  other  lists 

exhausted. 
Third  jury  box. 
Destruction  of  old  ballots  in  third 

box. 
Drawing  from  third  box. 
Sheriff   must   notify  jurors  from 

third  box. 


061.  See  Penal  Law,  section  1874,  instead  of  section  1875 

xTiif 


TABLE  2 


Section 


ComouDATBD  Law 


Lftw 


Section 


flobjed 


1066        JudldaiT 527 Brftwlnr  of  additional  Jurors. 

1057  Judiciary 529,  580 Proceeding's  on  drawing  additional 

Jurors. 

1058  Judiciary 513.  528.  543, 

545.  565. . .  DrawiniT  of  additional  Jurors. 

1050         Judiciary 531, 532,  538.  Additional   Jurors   drawn   during 

term. 

1060  Judldary 539,542 Attendance  of  Jurors  at   county 

court. 

1061  Judiciary 535 Powers  of  deputy  county  derk  as 

to  lurors. 

1062  Judiciary 590,  080 ADplication  of  provisions  to  New 

York  and  Kings  counties. 

1072  Judidar}' 551 Fine  of  juror  for  nonattendance. 

1073  Judiciary 552,  553 Fine  of  juror  lor  nonattendance. 

1074  Judiciary 554 Fine   for  nonattendance  at   trial 

term. 

1075  Judiciary 555.  556 Duty  of  clerk  and  sheriff. 

1076  Judiciary 557 Proceedings    on    order    to    show 

cause. 

1077  Judiciary 558 Discontinuance     of     proceedings 

against  delinquent  iuror. 

1078  Judiciary 500,  680 Application  of  proviasons  to  New 

York  and  Kin^s  counties. 

1079  Judiciary. ....'.  596 Qualification  of  trial  Juror;  New 

York. 

1080  Judiciary 599 Qualification  of  trial  Juror;  New 

York. 

1081  Judiciary 635 Persons  exempt  in  New  York. 

1082  Judldary 630 Evidence  of  exemption  in   New 

York. 

1083  Judldary 637 Duty  of  military  officers. 

lOM         Judiciary 549.  641-644.  Jury  year. 

1085  Judidary 630,  647 Jurors  excused  In  New  York. 

1086  Judldary 008,  616,  631.  Jurors  excused  in  New  York. 

1087  Judldary 632,  633 Duty  of  Juror  applying  to  be  ex- 

cused. 

1088  Judldary 645 Service  in  court  not  of  record  as 

an  excuse. 
1009         Judiciary 634 Clerk  to  make  return  to  commis> 

sioner  after  term. 

1090         Judiciary 501,  592,  595. 

601,638,640  Duty   of   commLvloner   in    New 


uty   01 
York. 


1091         Judiciary 593,  594 Assistants  to  commissioner. 

1002        Judldary 602 Public  officers  must  aid  commis- 
sioner. 

^1093         Judidary 800 Expenses  of  commissioner's  office. 

1094        Judlebffy 507,  639 Preparation  of  lists  of  Jurors  in 

Ifew  York. 

1005  Judidary . .  60S Failure  to  testify  as  to  liability  tft 

'  serve. 

1006  Judfelaiy 604 CkMumlssloner  to  return  the  lista 

to  coimty  clerk. 

1003.  Thb  section  Is  omitted  bet*ause  superseded  by  L.  1901,  ch.  60% 
•ectlon  1. — Eo. 


TABLE  2 


Cope 


<^tion 


GoNsouDAivD  Law 


Law 


Section 


Subject 


1097 

1008 
1099 
1100 
1101 

1102 


1103 

1104 

1105 
1106 
1107 

« 
1108 

1109 
1110 

nil 

1112 
1113 
1117 
1118 

1119 
1120 


Judiciary 606,  607. 


1122 
1123 
1124 

1125 
1126 

1127 
1128 
1129 
1130 
1131 

1132 

1133 


Judiciary 610, 

Judiciary 612. 

Judiciary 611. 

Judiciary 613. 

Judiciary 614. 


Judiciary 615,  617. 

Judiciary 618 


Judiciary 623 

Judiciary 619,  624,  625. 

Judiciary 628,  629 


Judiciary 621.  622,  626. 

627 

Judiciary 646.  649 

Judiciary 648 

Judiciary 800* 

Judiciary 605.  609,  620. 

Judiciary 650-659 

Judiciary 660-663 

Judiciary 664 


Judiciary 66.V-667. 

Penal 1232 


1 121         Judiciary 596. 


Penal 1235. 

Penal 1235. 

Penal 1235. 

Penal 1233 . 

Judiciary 686.. 


Judiciary 720 

Judiciary 721.  722. 

Judiciary.  . 714,  715. 

Judiciary. ......  716 

Judiciary 718,  719. 


Judiciary 681,  688-690. 

723 .... 
Judiciary 682,  683. ! '. ! ! 


Oommissioner  to  make  and  deposit 
ballots. 

Number  of  jurorH  to  be  drawn. 

OflUcers  to  attend  drawini^. 

Notice  of  drawing. 

Oflicers  attending  on  adjourned 
day. 

Jury  must  not  be  drawn  on  ad- 
journed day  unless  officers  at- 
tend. 

Mode  of  drawin»T  jurors  in  New 
York. 

Drawini;  wJiere  terra  coiLsists  of 
part.s. 

Commi.ssioner  to  notify  Jurors. 

C-ommissioner  to  notify  jurors. 

Proccedl!igs  wlien  lejis  than  ma- 
jority of  persons  drawn  are 
notihed. 

Drawinji:  of  additional  jurors. 

Fine  for  non-attendance. 

Arrest  for  failure  to  attend. 

Jurors  for  district  courts. 

SherifT's  jury. 

Remitting  and  enforcing  jury  fines. 

Uncollect  e<l  fines. 

Commissioner  to  receive  fines  and 
accoimt  therefor. 

Corporation  counsel  to  prosecute. 

Penalty  for  pliysiclan  giving  false 
certificate. 

Persons  required  to  furnish  in< 
formation. 

Bribery  of  officer  by  Juror. 

Officer  accepting  brioes. 

Penalty  for  concealing  ofTer  to 
take  brll>e. 

False  swearing,  ijerjury. 

Qualification  of  jurors  in  Kings 
county. 

Exemption  in  Kings  county. 

Evidence  of  exemption. 

Jury  service. 

Jurors  excused. 

Return  by  clerk  after  adjourn- 
ment of  term. 

Selection  of  trial  Jurors. 
CommIs.stoner  to  collect  fees  for 
county. 


1111.  This  section  is  omitted  because  covered  by  Municipal  Court  act 
(L.  1902,  ch.  580,  section  233). — Ed. 


TABLE  2 


GODB 


Sectloa 


CONBOUDATED  LaW 


Law 


Section 


Subject 


•1134 
1135 
1136 

1137 

1138 
1139 

1140 
1141 

1142 
1143 

1144 
1145 

1140 
1147 
1148 

1149 
1150 

•1151 

1152 
1153 
1154 

1155 
1156 
1157 

1158 

1159 

1160 
1161 
1162 

1190pt. 
1192 

1193 
1194 
1195 

1196 


Judidaiy. .....  800* Expenses  of  commisBloner. 

Judiciary 691,  692 Selection  of  Jurors. 

Judiciary 693,  694 Commissioner   to   publish   notice 

of  list. 
Judiciary 695 Commissioner  to  prepare  list  and 

file  transcript. 

Judiciary 696,  698 Supplemental  lists. 

Judiciary 697 Commissioner  to  maice  and  deposit 

ballots. 

Judidary 699,  700 Officers  to  attend  drawing. 

Judiciary 701 Proceedinjss  preliminary  to  diaw- 

ins. 

Judiciary 702 Mode  of  drawing. 

Judiciary 703 Certificate  to  be  made  and  boxes 

sealed 

Judiciary 704 Subsequent  drawings. 

Judiciary 705 Proceedings   when  first   box  ex- 
hausted. 

Judiciary 706,  709 Commissioner  to  notify  Juror. 

Judiciary 710,  717, 725 .   Notification  of  jurors. 

Judiciary 711 Commissioner  to  make  return  of 

Jurors  notified. 

Judiciary 707.  712 Additional  jurors. 

Judiciary 708,  713 Jurors  in  certain  special  proceed^ 

ings. 
Judiciary 26* Compensation  to  judges  attending 

drawing. 

Judiciary 724 Fine  for  non-attendance. 

Judiciary 726 Arrest  for  non-attendance. 

Judidary 727-729 Commissioner    to    notify    jurors 

fined  to  appear . 

Judiciary 730,  731 Commissioner  to  collect  jury  fines. 

Judidary 732-735 Fines  not  collected  to  be  docketed. 

Judiciary 736 Discharge    of    lien    created    by 

docket. 
Penal 1234 Commissioner     omitting     name; 

felony. 
Penal 1234 Commissioner's       wilful    neglect; 

misdemeanor. 

Penal 1236 False  information:  misdemeanor. 

Penal 1232 Physician  giving  false  certificate. 

Judiciary 684,  685 Commissioner  to  report  and  pay 

over  money. 

Civil  Rights 12 AUen  not  entitled  to  special  Jury. 

Civil  Rights. ...   14 Jurors  not  to  be  questioned  for 

verdicts. 

Penal 375 Penalty  when  juror  takes  gift. 

Penal 377 Penalty  for  embracery. 

Judidary 559 Fine  of  trial  juror  for  non-attend- 
ance in  special  proceeding. 
Judidary 560 Fine  for  neglect  or  misconduct  of 

officer  in  charge  of  jury  from 

spedal  proceeding. 


1134. 
•ection  6 

1151. 
the  last 


This  section  is  omitted  because  superseded  by  L.  19)2,  ch.  564, 

The  first  .^ntenoe  of  this  section  la  omitted  >«4wause  superseded  by 
amendment  of  the  section. — Kd. 
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CODK 


Section 


CONSOUDATBD  LaW 


Law 


Section 


Subject 


1197 

1108 

1109 
1206 

12«8 

1273  pt. 

1737 
1738 

1  1739 

1740 

1741 
1761 

1781 

1782 
17a3 


Judidsry 561. 

Judiciary 562. 

Judiciary 

Dom.    Relations 

Debtor  k  Cred'r  160. 

Dom.  Relations  51 . . 


563.  564. 
51 


«. 


1785 
1786 
1787 
1788 

1789 

1790 

1791 

1792 
1793 

1794 
1795 

1796 

1797 

1798 

1799 
1800 


Lien 
Lien 

Lien 

TJen 


Lien 

Dom.  Relations 


206. 

207. 

208. 
209. 

210. 

8... 


Gen.  Corp 90. 


den.  Corp. 
Cien.  Corp 


91. 
92. 


1784         Gen.  Corp 

Gen.  Corp, 
Gen.  Corp 
Gen.  Corp 
(Jen.  Corp , 

Gen.  Corp , 

Gen.  Corp, 

(■Jen.  Corp. 

(Jen.  Corp. 
Gen.  Corp, 

CJen.  Corp, 
(Jen.  Corp, 


100. 


101 

102 

las 

104,  106. 


105. 

109. 

110. 

111. 
112. 


114 


Gen.  Corp 115. 


Gen.  Corp 130 


Gen.  Corp 131. 

Gen.  Corp 133. 

Geo.  Oorp 133. 


Notioe  of  fine  In  special  prooeed- 
Ins. 

Bpedal  return  of  delinquency  and 
fine  to  county  court. 

Collection  or  remission  of  fine. 

Judgment  for  or  against  married 
woman.  ' 

Discharge  of  bankrupt  from  Judg- 
ment. 

Oonfession  of  Judgment  by  mar- 
ried woman. 

Action  to  foreclase  lien  on  chattel. 

Warrant  to  seize  chattel  and  pro- 
ceedings tliereupoii. 

Judgment  in  action  to  foreclose 
lien  on  chattel. 

Action  to  forecloae  lien  on  cliattel 
in  inferior  court. 

Application  of  sections. 

Marriage  after  divorce  for  adul* 
tery. 

Action  against '  officers  of  corpo* 
ration  for  misconduct. 

Whn  may  brims  such  an  action. 

Visltatoiial  power  over  corpora- 
tion. 

Action  by  judgment-creditor  for 
sequestration. 

Action  to  dissolve  a  corporation. 

Action  to  dissolve  a  corporation. 

Temporary  injunction. 

Temporary  and  permanent  le* 
ceiver. 

Powers  and  duties  of  temponxy 
receiver. 

Officers  and  stockholders  may  be 
made  parties. 

Separate  action  against  offloen 
and  stockholders. 

Proceedings  in  such  actions. 

Distribution  of  property  by  Judg- 
ment. 

Recovery  of  stock  subscriptions. 

liability  of  directors  and  stock- 
holders. 

Construction  of  provision  relating 
to  dissolution  and  enforcement 
of  liability. 

Action  by  attorney-general  to 
annul  corpoiation  when  legisla- 
ture directs. 

Action  by  attorney -general  to 
annul  corporation  by  leavo  of 
court. 

Notice  of  application  for  Wtm  to 
commence  action. 

Jury  tciai 


TABLE  2 


CoDi: 


Section 


CONSOUOATBD  LaW 


Law  I      Section 


8lll»jMt 


1801  GexL  Oorp 134 Xniunctloa  and  reeeiver  in  final 

judgment. 

1802  Gen.  Corp 136 . .  Temporarv  injunction. 

1803  Gen.  Oofp 136 Fllins  ana  publi^hinff  judgment 

1804  Gen.  Corp 300 Certain     corporations     excepted 

from  certain  proviMons. 
1^)5         Tien.  Corp 301 Testimony  of  omcers  and  agents. 

1806  Gen.  Corp 302 Injunction  staying  action  in  cer- 

tain case^. 

1807  C^en.  Corp 303 Proving  claims  of  creditors. 

1808  Cien.  Corp 304  Action  by  attorney- general  against 

corporatiotM  or  officers. 

1809  pt.    Gen.  Corp 305 Requisites  of  injunction  in  certain 

1810  Gen.  Corp 306 Appointment  of  receivers. 

1811  C;en.  Corp 307 Judicial  suspension  or  removal  of 

officer  of  corporation. 

Ii:-12pt.    C^n.  Corp 306 Application  of  last  three  sections. 

1813  pt.   Gf^n.  <'orp 300 Misnomer  not  available. 

1843  De<-©d.  Kstate. .   101 Liability  of  heirs  and  devisees  for 

death  of  dei-edent. 
1859         l>ecpd.  Kstate..   102 Liability    of    heirs    and    deviseei 

where  will  provides  for  debts. 
1866         Deced.  instate. .  28 Action  by  rhfld  born  after  making 

a  will  or  by  subscribing  witness. 

1909  Pers.  Property.    41 Hights  of  transferee  of  claim  or 

demand. 

1910  Pers.  Property.    41 Transfer  of  claim. 

1911  Gen.  Business. .  375 Tran.sfer   of  cause  of  action  for 

usury. 

1912  Pers.  Proijerfy.    41 Assignment  of  Judgment. 

1942         Debtor  ft  Cred'r  230,  2:U Compo.sitions  by  joint  debtors. 

1944         Debtor  ft  Cred'r  2:^2.  233 Compositions  by  johit  debtors. 

1966  pt.   County 201 District  attorney  to  bring  action 

on  forfeited  recognizance. 

1967  County 201 District    attorney    to    pay    oy^ 

certain  moneys  collected. 

1968  County 201 District  attorney  to  render  certain 

account. 
2149         Debtor  ft  C^red'r  50. Insolvent's    discharge;    who    may 

be  discharged 
HBO         Debtor  ft  Cred'r  51 Iiuiol  vent's  dischai«e;  application. 

2151  Debtor  ft  C^red'r  62 Insolvent's  discharge;  petition. 

2152  Debtor  ft  Cred'r  53. . . .  .> Insolvent's  discharge;  consent  of 

creditors. 

2153  Debtor  ft  Cred'r  54 Insolvent's  ditcharge;  consent  of 

representative  or  trustee. 

2154  Debtor  ft  Cred'r  55 Insolvent's  discharge;  consent  of 

corporation. 

2155  Debtor  ft  Cred'r  56 Insolvent's  discharge;  consent  of 

partnership. 

2156  Debtor  ft  Cred'r  57 Insolvent's    discharge;    efTect    of 

consent  where  petitioner  is  joint 
debtor. 

2157  Debtor  ft  Cred'r  58 Insolvent's  discharge;  consent  9i 

purchaser  of  debt. 

zzili 
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TABLE  2 


Code 


Section 


Consolidated  Law 


Law 


Section 


Subjeoi 


2168  Debtor  A  Cred'r  50 losolvent'a  dlachariex  consentiaK 

creditor    must    rellnquiBh    8e* 
curity. 

2169  Debtor  A  Cred'r  60 Insolveat's     diacliarco;     penalty 

when  creditor  swean  falsely. 

2160  Debtor  A  Cred'r  61 Insolvent's  discharge;  affidavit  of 

consenting  creditor. 

2161  Debtor  A  Cred'r  62 Insolvent's     discharge;     non-resi- 

dent creditor  to  annex  accounts. 

2162  Debtor  ic  Cred'r  63 Insolvent's  discharge;  petitioner's 

schedule. 

2163  Debtor  &  Cred'r  64 Insolvent's  discharge;  petitioner's 

affidavit. 

2164  Debtor  A  Cred'r  65 Insolvent's    discharge;    order    to 

show  cause. 

2166         Debtor  A  Cred'r  66 Insolvent's  discharge;  publication 

and  service  of  order. 

2166  Debtor  &  ('red'r  67 Insolvent's  discharge;  hearing. 

2167  Debtor  A  Cred'r  68 Insolvent's      discharge;      putting 

cause  on  calendar. 

2168  Debtor  &  Cred'r  69 Insolvent's  discharge;  filing  speci- 

fications  and   demanding  jury 
trial. 

2169  Debtor  A  Cred'r  70. . . , Insolvent's     discharge;    opposing 

creditor  to  file  proofs. 

2170  Debtor  &  Cred'r  71 IiLsolvent's  discharge;  proceedings 

if  jurors  do  not  agree. 

2171  Debtor  A  Cred'r  72 Dusolvent's     discharge;     non-resi- 

dent wife. 

2172  Debtor  A  Cred'r  73 In.soi vent's    discharge;    examina- 

tfon  of  insolvent. 

2173  Debtor  &  Cred'r  74 Insolvent's  discharge;  discharge. 

2174  I>eotor  A  Cred'r  75 Insolvent's  discharge:  assignment. 

2175  Debtor  A  Cred'r  76 In.sol vent's  discharge;  assignment. 

v2176         Debtor  A  Cred'r  77 Insolvent's  discharge;  trustees. 

^77         Debtor  A  Cred'r  78 Insolvent's  discharge;  effect  of  as« 

signment. 

2178  Debtor  A  Cred'r  79 Insolvent's  discharge;  discharge. 

2179  Debtor  &  Cred'r  80 Insolvent's    discharge;    order    to 

show   cause  where  trustee  re- 
fuses to  give  certificate. 

2180  Debtor  A  Cred'r  81 Insolvent's  discharge;  proceedings 

on  return  of  order. 

2181  Debtor  A  Cred'r  82 Insolvent's    discharge;    recording 

papers. 

2182  Debtor  A  Cred'r  83 Insolvent's    discharge;    effect    of 

d  Ischarice . 

2183  Debtor  &  Cred'r  84 In.<K>lvent's    discharge;    effect    of 

discharge. 

9184        Debtor  A  Cred'r  85 Insolvent's    discharge;    effect    of 

discharge. 

2185  Debtor  A  Cred'r  86 Insolvent's      discharge;      release 

from  Imprisonment. 

2186  Debtor  &  Cred'r  87 Insolvent's    discharge;    void    die* 

charse 

•187        Debtor  4:  Cred'r  88 I  n.sol vent's   discharge;    invalidity 

^  may  be  proved.  ^ 

zxiv 
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Cods 


Section 


CONBOU  DATED  LaW 


Law 


Section 


Sutiiect 


2188  Debtor  A  Cred*r  100 Insolvent's  exemption;  who  io*j 

be  exempted. 

2189  Debtor  ic  Cred'r  101 Insolvent's  exemption;  petition. 

2190  Debtor  A  Cred'r  102 Insolvent's    exemption;    petition- 

er's  scliedtiie. 

2191  Debtor  A  Cred*r  103 Insolvent's    exemption;    petition- 

er's affidavit. 

2192  Debtor  &  Cred'r  104 Insolvent's   exemption;   order   to 

show  cause. 
2198         Debtor  &  Cred'r  105 Insolvent's  exemption:  hearing. 

2194  Debtor  &  Cred'r  106 Insolvent's     exemption;     assign- 

ment. 

2195  Debtor  ft  Cred'r  107 Insolvent's  exemption;  discharge. 

2196  Debtor  ft  Cred'r  108 Insolvent's  exemption;  recording 

papers. 

2197  Debtor  ft  Cred'r  109 Insolvent's  exemption;  release. 

2198  Debtor  ft  C*red'r  110 Insolvent's  exemption;  debts  and 

demands  not  affected. 

2199  Debtor  ft  Cred'r  111 Insolvent's  exemption;   void  dis- 

charge 

2200  Debtor  ft  Cred'r  120 Judgment      debtor's      discharge, 

who  may  be  discharged. 

2201  Debtor  ft  Cred'r  121 Judgment  debtor's  discharge;  ap- 

plication. 

2202  Debtor  ft  Cred'r  122 Judgment      debtor's      discharge, 

petition. 

2203  Debtor  ft  Cred'r  123 Judgment      debtor's      discharge, 

contents  of  petition. 

2204  Debtor  ft  Cred'r  124 Judgment  debtor's  discliarge;  affi- 

davit of  petitioner. 

2205  Debtor  ft  Cred'r  125 Judgment      debtor's      discharge, 

notice  to  creditors. 

2206  Debtor  ft  Cred'r  126 Judgment      debtor's      discharge; 

notice  when  service  cannot  be 
made. 

2207  Debtor  ft  Cred'r  127 Judgment      debtor's      discharge; 

notice  when  state  a  creditor. 

2208  Debtor  ft  Cred'r  128 Judgment      debtor's      discharge; 

hearing. 

2209  Debtor  ft  Cred'r  129 Judgment      debtor's      discharge; 

adjournment. 

2210  Debtor  ft  Cred'r  130 Judgment      debtor's      discharge; 

proceedings  on  adjournment. 

221 1  Debtor  ft  Cred'r  131 Judgment  >deb tor's  discharge;  as- 

signment. 

2212  Debtor  ft  Cred'r  132 Judgment      debtor's  discharge; 

discharge. 

t213         Debtor  ft  Cred'r  133 Judgment      debtor's      discharge; 

petitioner's  property  still  liable. 

2214  Debtor  ft  Cred'r  134 Judgment      debtor's      discharge; 

new  execution. 

2215  Debtor  ft  Cred'r  135 Judgment      debtor's      discharge; 

t  nistee 

2216  Debtor  ft  Cred'r  136 Judgment      debtor's      discharge; 

creditor  may  notify  debtor  to 
apply  for  discharge. 

2S17  •     Debtor  ft  Cred'r  137 Judgment      debtor's      discharge; 

failure  so  to  applj. 
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TABLE  2 


CODB 

Section 

2218 

2219 
2220 
2221 
2222 
2223 
2224 

2225 
2226 

2227 
2228 
2229 

2230 
226d 
2267 
2268 
2269 

2270 
2271 
2272 
2273 
2274 

2275 
2276 
2277 
2278 


Snbjed 


Debtor  &  CredT  138. 

Prison 390, 

Prison 391. 

Prison 392, 

Prison 393. 

Prison 394. 

Prison 395. 

Prison 396. 

Prison 397. 

Prison 398. 

Prison 399. 

Prison 400. 

Prison 401. 

Judiciary 754. 

Judiciary. 755. 

Judiciary 756. 

Judiciary 767, 


Judiciary 758 

Judiciary 757 

Judiciary 759 

Judiciary 760-762, 

Judiciary 763. . . . , 


Judiciary 764. 

Judiciary 765. 

Judiciary 766. 

Judiciary 767. 


Judgment  debtor*s  dlscharse; 
discharge  of  debtors  to  state  or 
United  States. 

Care  of  prisoner's  pn^rty;  ap- 
plication. 

Care  of  prisoner's  property;  wiio 
may  apply. 

Care  of  prisoner's  property:  cred- 
itor must  relinquish  security. 

Care  of  prisoner's  property;  peti- 
tion. 

Care  of  prisoner's  property;  copy 
of  sentence  and  affidavit. 

Care  of  prisoner's  property;  pro- 
ceedings on  presentation  of 
papers. 

Care  of  prisoner's  property;  pro- 
ceedings on  return  of  order. 

Care  of  prisoner's  property;  order 
appointing  trustee. . 

Care  of  prisoner's  property;  re- 
moval of  truKlee. 

Care  of  prisoner's  property;  dis- 
tribution of  property. 

Care  of  prisoner's  property;  prop- 
erty to  be  delivered  to  prisoner 
on  discharge. 

Care  of  prisoner's  property;  ap- 
plication of  article. 

Contempt  proceedings;  applica- 
tion. 

Contempt  proceedings;  summary 

punishment. 
Contempt    proceedings;    warrant 

without  notice. 
Contempt   proceedings;   order   to 

.show  cause  or  warrant  to  at- 
tach. 
Contempt  proceedings;  notice  to 

delinquent  officer. 
Contempt      proceedings;      order.« 

granted  out  of  court. 
Contempt  proceeding.s;  contempt 

before  referee. 
Contempt  proceedings;   eflFect   of 

order  una  warrant. 
Contempt    proceedings;    affidavit 

and   warrant   to  be  served  on 

accused. 
Contempt  proceedings;  undert«k- 

Ing. 
Contempt  proceedings;  execution 

of  warrant. 
Contempt  proceedings:  undertak- 
ing for  di.«;charge. 
Contempt     proceedings?     habeas 

corpus. 


xxt! 


TABLB2 


2270        JudicUry 768..., Contempt  proc«ediiis8;  sheriff  to 

file  undertaking. 

2280  Judicbry 760 Contempt  proceedincs;  Interrosa- 

lories. 

2281  Judiciary 770. Contempt  proceedings;  final  order 

directing  punishment. 

2282  Judiciary 771 ........ .  Contempt    proceedings;    punish- 

ment   on    return    of       habeas 
corpus. 
Judiaary 772 Contempt    proceedings;    punish- 
ment  (m  return  of  order    to 
stiow  cause. 

Judidary 773 Contempt   proceedings;     amoiuit 

of  fine. 

2285  Judiciary. 774 Contempt   proceedings;  length  of 

imprisonment. 

2286  Judidary 775 Contempt  proceedings;  release  of 

offender. 

2287  Judidary 776 Oontempt  proceedings;  Indictment 

of  offender. 

2288-  Judidary 777 Contempt  proceedings;  proceed- 
ings when  accused  does  not  ap- 
pear. 

2280  Judidary 778 Contempt  proceedings;  prosecu- 
tion of  undertaking. 

2200  Judiciary 770 Contempt  proceedings;  prosecu- 
tion of  undertaking  in  name  of 
people. 

2801  Judidary 780 Oontempt  proceedings;  sheriff  lia- 
ble for  taking  insufndent  sure- 
ties. 

2202  Judidary 781 Contempt  •   proceedings;    miscon- 

duct at  trial  term. 

2203  Judidary 700 Collection    of    fine;    schedule    of 

fines  imposed. 

2204  Judiciary 701 Collection  of  fine;  warrant. 

2205  Judidary 701 Collection  of  fine;  warrant  when 

delinquent       non-resident      of 
county. 

2206  Judidary 702 Collection   of   fine;   execution   of 

warrant 

2207  Judiciary 708 Collection  of  fine;  return  of  war- 

rant. 

2208  Judidary 704 Collection  of  fine;  proceedings  if 

fine  not  collected. 

2200        Judidary 705 Collection    of    fine:    contents    of 

schedule  annexed  to  warrant. 

2300  Judidary 706 Collection    of    fine;    liabiUty    of 

sheriff  for  omission  of  duty. 

2301  Judiciary 707 Collection   of    fine;    special   pru- 

visions  for  collection. 

2411  Gen.  Corp 60 Change  of  name;  by  corporation. 

2412  pt.  Gen.  Corp 61 Change  of  name;  contents  of  peti- 

tion. 
SAI3  pi.  060.  Corp 62 Change  of  name;  notice  of  pres- 
entation of  petltloa- 


TABLB  2 


CODK 


CONSOLIDATBD  LaW 


Section 


♦2414 

♦2415 

2416 

•2417 

2419 
2420 

2421 

2422 

•2423 

2424 
2425 
2426 
2427 
2428 
2429 
2430 

2431 

2431 -a 
243 1-b 
247  la 


Law 


Section 


Subject 


County 161 I  Change  of  name;  order  chancing 

(len.  Cx>rp 63 /       name. 

Gen.  Corp 64 Change  of  name;   when  to  take 

effect. 
Gen.  Corp 65 Change  of  name;  substitution  of 

Inew  name  in  pending  action, 
changed. 

Gen.  Corp. . . . .  170 Voluntary  dissolution  of  corpora- 
tion; grounds  for  petit'on. 

Gen.  Corp 171-173 Voluntary  dissolution  of  corpora- 
tion; petition  when  directors  or 
trustees  divided. 

Gen.  Corp 174 Voluntary  dissolution  of  coipora- 

tion;  contents  of  petition. 

Gen.  Corp 175. Voluntary  dissolution  of  corponi- 

tion;  amdavit  to  be  annexed. 

Gen.  Corp 176.  178,  181, 

182,  184...  Voluntary  dissolution  of  corpora- 
tion; presentation  of  petition, 
temporary  receiver. 

Gen.  Corp 179 Voluntary  dissolution  of  corpora 

tion;  order  to  be  published. 

Gen.  Corp 180 Voluntary  dLssolution  of  corpora 

tion;  service  of  order. 

Gen.  Corp 185-187 Voluntary  dissolution  of  corTX>ra- 

tion;  hearing. 

Crfjn.  Corp 188,  189 Voluntary  dissolution  of  corpont 

tion;  papers. 

Gen.  Corp 190 Voluntary  dissolution  of  corpora- 

,.>,,««,«.    „  tion;  application  for  final  order. 

Gen.  Corp 191,  192,  194.  Voluntary  dissolution  of  corpora 

tion;  final  order. 
. .   Voluntary  dissolution  of  corpora- 
tion; certain  sales  and  transfers 
void. 
, . .  Voluntary  dissolution  of  corpora- 
tion;  certain   corporations  ex- 
cepted. 
. .   Voluntary  dissolution  of  corpora- 

tion;  commissions  of  receiver. 
. .   Voluntary  dissolution  of  corpora- 
«  L..    ^«  ^^  "on;  final  accounting. 

Public  OfBcers..  80 Delivery    of    public    books    and 

papers. 


Gen.  Corp 193.... 

Gen.  Corp 177,  195 

Gen.  Corp 277 

Gen.  Corp 268.... 


2414.  Only  partly  repealed.  This  section  also  amended  by  act  amending 
Code  of  ChM I  Procedure  generally.      See  present  section  2414.* 

2415.  It  was  only  intended  to  rejoeal  this  section  as  far  as  it  related  to 
change  of  name  of  corporations.  See  present  section  as  amended  by  act 
amending  the  Code  of  Civil  Procedure  generally. 

2417.  Part  of  this  section  was  not  expressly  repealed  by  the  Consolidated 
Laws  but  was  made  a  portion  of  County  Law,  section  161,  subd.  7. 
Afterwards  the  who^e  section  was  expressly  repealed  by  L.  1909,  ch.  417 
—Ed 
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TABLE  2 


60 


DS 


Section 


CONBOUOATED  LaW 


Law 


Section 


Sidijeet 


2529 

2611 
2628 

2633 

2634  pt. 

2060  pt. 

2694 

2703 

2704 

2732 

2733  pt. 

2734 

3260 

32«1 
3282 
3283 

3285 

3280 
3289 

3290 

3291 

3295 

3303 
3390 

3391 
3392 
3393 
3394 
3395 
3396 


Judiciary 472. 


Decedent  Est . .  23>25. 
Decedent  Ot..  46 


Decedent  Ksi . .  42. , 
Decedent  Est . .  43., 
Decedent  Est . .  103, 
Decedent  Est , .  47. . 
Decedent  Est . .  44.. 
Decedent  Est . .  45. . 
Decedent  Est. .   98.. 


Decedent  E^..  99.. 

Decedent  Est . .  100. 

Judiciary 252. 

Public  Officers..  67.. 

Public  Officers..  67.. 

Public  Officers..  67.. 

Judiciary. .....  266. 


County 161 , 


Public  Officers..  70. 

Public  Officers..  69. 

Executive 84 . 

Public  Officers..  68. 

State  Finance. .  46. 


Judiciary 253. 


Gen.  Corp 

Joini-Stk.  Aas'n 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 


70. 
8.. 


71..*. 
72.... 
72,  73. 
74.... 
76.... 
76..., 


t 


3397         Gen.  Corp. 


330. 


Attoniey  who  Is  Mnrocate's  father 

or  son  prohibited  from  prao* 

ticins  before  him. 
What  wills  may  be  proved. 
Validity  of  purohaee  notwithstand* 

InflT  uevii'e 
Record  of  wills  in  county  clerk's 

office. 
County  clerk's  index  of  recorded 

wills. 
Action  asainst  husband  for  debts 

of  deceased  wife. 
Validity  and  effect  of  testamentary 

dispositions. 
Recording  will  found  in  another 

state  or  country. 
Authentication  of  papers  from  an- 
other state  or  country. 
Distribution  of  personal  property 

of  decedent. 
Advancements  of  personal  estates. 
Estates  of  married  women. 

Fees  of  clerks  and  officers. 

Fees  of  public  officers. 
Fees  of  public  officers. 
Clerk  of  court  of  appeals  must  ao> 

count  for  fees.- 
County  clerks  must  account  fot 

fees. 
Accounting  for  fees  fcenerallv. 
Fee  for  administering  certain  offl* 

clil  oaths  prohibited. 
Certain  .searches  ordered  by  state 

officers  to  be  Rratuitous. 
Allowance  of  additional  fees  and 

expenses. 
Comptroller  to  audit  and  pay  cer* 

tain  fees  and  charges. 
Clerk's  fees  upon  naturalization. 
Sale  of  corporate  and  Joint-stock 

association       real       property; 

method. 
Sale  of  corporate  real  property; 

petition. 
Sale  of  corporate  real  property; 

hearing. 
Sale  of  corporate  real  property; 

order  of  sale. 
Sale  of  corporate  real  property; 

insolvent  corporations. 
Sale  of  corporate  real  propert>; 

.service  of  notices. 
Sale  of  corporate  real  property: 

practice  in  cases  not  provided 

for. 
Sale  of  corporate  real  property: 

time  title  takes  effect. 
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Cods 


CONBOUDACTO  LaW 


AlbJMt 


339R 
3399 
3400 

3401 

3402 
3403 

3404 

3405 

3406 

3407 


3408 
3409 
3410 


Lien 40 Mechanics'  liens;  oonstruction. 

Lien 41 Mechanics'  lieas;  enforcement. 

Lien 42 Mechanics'  liens;    enforcement  of 

lien  for  public  improTement. 

43 Mechanics'  liens;  actioa  in  court 

of  record. 

Lien 44. Mechanics'  liens;  parties. 

Lien 45 Mechanics'  liens;  equities  to  be  de- 
termined. 

46 Mechanics   liens    action  in  court 

not  of  record. 
47 Mechanics'  liens;  service  of  sum- 
moos. 
.....••  48 Mechanics'   liens;   answer;   Judg- 
ment by  default. 
49 Mechanics'  liens;  trial  and  judg- 
ment. 
Lien 50 Mechanics'  liens;  execution. 


Lien, 


Lien. 
Lien. 
Lien, 
Lien. 


Lien 51 Mechanics'  liens;  appeals. 

lien 62 Mechanics'    liens;    transcripts    of 

Judcmentp. 

3411  Lien 53 Mechanics'   liens;  costs  and  dis- 

bursements. 

3412  ticn 54 •  Mechanics'  liens;  Judment  in  case 

of  fiiiilure  to  establish  lien. 

3413  Lien 55 Mechanics'    liens;   payment    Into 

court. 

3414  Lien.... 56 Mechanics*  liens;  preference  over 

contractors. 

3415  Lien 57 Mechanics'  liens;  terms  of  Judg- 

^,ment. 

3416  Liea« 58 Mechanics'  liens;  Judgment  for  do- 

ficiency. 

3417  Lien 59 Mechanics'  liens;  vacating  lien. 

3418  lien 60 Mechanics'     liens;    Judgment     in 

action  on  account  of  public  im« 
provement. 

3419  Lien 61 Mechanics'    liens;    Judgment    in 

action  to  foreclose  lien  on  prop« 
erty  of  railroad. 
*3410(bi8)  Lien. 85 Lien  on  vesesl ;  enforcement. 


3420 


Lien. 


3421 
3422 

Lien 
lien 

3423 

Lien 

3424 

Lien 

3425 
3426 
3427 
3428 

Lien 
Lien 
Uen 
Lien 

86 Lien   on    vessel;   applicati<)n   for 

warrant. 

87.  •,•,....  •  Lien  on  vessel;  undertaking. 

88 •  •  Lien  on  vessel;  execution  of  war- 
rant. 

89 Lien   on   vesser;  order   to  show 

cause. 

90 Uen  on  vessel:  notice  to  be  pub- 
lished and  served. 

91 Lien  on  vessel ;  trial. 

92 Lien  on  vessel;  order  of  sale. 

93 Lien  on  vessel :  sale  and  proceeds. 

94 Lien  on  vessel;  notice  of  distri- 
bution. 


3419.  L.  1897.  ch.  419»  which  added  titles  III  and  IV  to  the  Code,  ended 
taid  title  III  with  section  3419  and  beean  title  IV  with  a  section  3419.— Ed. 


TABLE  2 


^CODB 

Section 

3429 

343G 
3431 

3432 

3433 

3434 

3435 

3436 

3437 

3438 

3439 

3440 

3441 


CONSOLTDATED   I^W 


Law 


Section 


Subject 


IJen 95 Lien  on  vessel ;  liens  for  which  no 

warrants  are  iasunl. 

Lien 96 Lien  on  vessel ,  contested  claims. 

Lien 97 Lien  on  vessel ;  trial  of  issues  and 

appenl. 

IJen 98 Lien    on    vessel ;    distribution    of 

proceeds. 

Lien 99 Lien  on   vessel;  payment  of  un- 
contested claims. 

IJen 100 Lien    on    vessel;    distribution    of 

surplus. 

Lien 101 Lien   on    vessel ;    application    for 

discharge  of  warrant. 

Lien 102 Lien   on    vessel ;    undertaking:  to 

accompany  application. 

Lien 103 Lien  on  ve&sel ;  discharge  of  war- 
rant. 

lien 104 Lien  on  vessel;  action  on  under 

taking. 

IJen 105 Lien  on  vessel;  costs  of  proceed- 
ings. 

Lien 106 Lien  on  vessel ;  sheriff  must  return 

warrant. 

107 Lien  on  vessel;  discharge  of  liep 

before  issue  of  warrant 


r 


TABLE  d  « 

CPrepared  by  the  Boutl  of  Statutory  Consolidation,  with  notes  by  editors  of 

Parsons'  Code  .J 

SHOWING  DTSTRIBUTION  OF  SECTTONvS  OF  THE  CODE  OP 
CIVIL  PROCEDURE  IN  THE  CONSOLIDATED  l^WVS, 
ARRANGED  ACCORDTNCJ  TO  THE  CONSOLIDATED 
LAWS. 


Code 
Section 


Law 
Section 


Subject 


BANKING  LAW 

746  pt.  44 Depositories  of  court  funds  to  give  bonds  and 

pay  Interest. 
752  pt.  45 Depositories  of  court  funds  to  keep  books  of 

account. 

CIVIL  RIGHTS  LAW 

15  20 Imprisonment  for  costs. 

10  21 Imprisonment   for  nonpayment  of  money  on 

judgment  or  contract. 

119  22 Privilege  of  officers  and  prisoners  from  arrest 

h4S  23 Arrest  in  civil  procee<ilng. 

565  24 Privilege  from  arrest  of  officers  of  courts. 

860  25 Witness  exempt  from  arrest. 

863  25,  26 Certain  arrests  voi<i. 

864  26 Liability  of  sheriff  for  making  arrest  of  exempt 

person. 

1190  pt.  12 Alien  not  entitled  to  siieclal  jury. 

1102  14 Jurors  not  to  be  questioned  foi'  ve. diets. 

CODE  CRIMINAL  PROCEDURE 

1041  pt  229 Drawing  grand  jurors  in  Albany  county. 

COUNTY  LAW 

20  pt.  240 County  charge ;  exi)ense  of  calendars  of  supreme 

and  county  courts. 

28  '  245. County  seals. 

31  pt.  42 Supervisors  to  furnish  necessaries  for  term  of 

county  court. 

88  12 County  charge;  stenographers'  compensation. 

80  pt.  170(a) Special  deputy  clerks  in  certain  counties. 

1 12  240 Support  of  poor  prisoners. 

121  90(b) County  jails. 

182  195 Proceedings  when  new  sherifT  assumes  office. 

183  196 Powers  of  former  sheriff. 

(a)  See  County  Law.  section  169  in.«itead  of  section  170. 

(b)  See  also  section  183  of  County  Law. — ^Ed. 
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TABLE  3 


Code 
Section 


184 

185 

186 
1»7 
188 

189 
203  pt. 

356  pt. 

338  pt. 

744  pt. 

961  pt. 

1060  pt. 

1967 

1968 
2414  pt. 

2417  pt. 
3283 

1268 

1942 

1944 

2140-2187 

218H-2199 

2200-2218 


1843 

1839 

1868 

2611 
2628 
2633 
2634  pt. 
2660  pt. 

2694 
2703 


Se^l^n       I  Subject 

1 

195 Duties   of    former   sheriff    when    new    sheriff 

assumes  office. 

195 Former  sheriff  to  execute  inntrument   of  de* 

livery. 

195 Former  sheriff  to  execute  certain  process. ' 

195 Return  of  new  sherllT  to  certain  orders. 

195 Proceedings   on   neglect    or   refusal   of  former 

sherifT. 

195 Person  performing  duties  of  idierlfl'. 

12 Supervisors  to  furnish  library   for  Judges  of 

court  of  appeals. 

240 Expense   of  publication   of  terms  of  county 

court  to  be  county  charge. 

12 Stenographers  of  county  court  to  l>e  puld  by 

count  J'. 

240 Fees  of  coimty  clerks  for  certain  papers  fur- 
nished. 

161 County  clerk  to   make  certain  searches  and 

transcripts. 

201 District  attorney  to  bring  action  on  certain 

forfeited  recognizances. 

201 District  attorney  to  pay  over  certain  moneys 

collected. 

201 District  attorney  to  render  certain  account. 

161 County  clerks  must  record  changes  in  corpora- 
tion names. 

161 County  clerks  must  report  names  changed. 

161 Comity  clerks  must  account  for  fees. 

DEBTOR  AND  CREDITOR  LAW 

loO Discharge  of  bankrupt  from  judgment. 

230,  231  Compositions  by  joint  <iebtors. 

232,  233 Compositions  by  joint  debtors. 

50-88 Discharge  of  insolvent  from  hifl  debts. 

100-111 Exemption  from  arre.st  or  discharge  from  Im- 
prisonment of  insolvent  debtor. 

120-136 Discharge     of     imprisoned     judgment -debtor 

from  Imprisonment. 

DECEDENT  ESTATE  LAW 

101 Liability  of  heirs  and  devisees  for  debt  of  de- 

cwlent. 

102 Liability  of  heirs  and  devisees  where  will  pro- 
vides for  debts. 

28 Action  by  child  born  after  making  of  will,  or 

by  subscribing  witness. 

23-25 What  wills  may  be  proved 

46 Validity  of  purchase  notwithstanding  devise. 

42 Record  of  wills  in  county  clerk's  office. 

43 County  clerk's  index  of  recorded  wills. 

103 Action  against  husband  for  <Iebts  of  deceased 

wife, 

47 Validity  and  effect  of  testamentary  disposltioris. 

44 Recording    will    found    in    another   state    or 

country. 
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Code 
Section 


2704 

2732 
2733  pt. 
2734 


450  pt. 
\206 
1273  pt. 
'i761 


Law 
Section 


Subject 


45 Authentication  of  papers  from  another  state  or 

country. 

98 Distribution  of  personal  property  of  decedent. 

99 Advancements  of  personal  estates 

100 Estates  of  marriea  women. 

DOMESTIC  RELATIONS  LAW 

61 Married  woman's  property. 

51 Judgment  for  or  against  married  woman* 

51 Confession  of  judgment  by  married  woman.   . 

8. .  * Marriage  after  divorce  for  adultery. 


54  pt. 
57  pt. 

kl2  pt. 
tlS 
626  pt. 

633  pt. 

249  pt. 

6417  pt. 
*290 


EXECUTIVE  LAW 

29. Record  of  terms  of  Judges  of  courts  of  record. 

30 Copies  of  amend ment.s  to  rules  for  admission  of 

attorneys. 

31 Copyright  of  reports  of  court  of  appeals. 

32 Distribution  of  reports  of  court  of  appeals. 

33 Publication  of  appointment  of  terms  of  appel- 
late division. 

33 Publication  of  appointment  of  terms  of  .su- 
preme court. 

"M,  32 Copyright  of  notes  prepared  by  supreme  court 

reporter  and  distribution  of  appellate  divi- 
sion reports. 

44 Publication  by  secretary  of  state  of  statement 

of  names  changed. 

^ Certain  .searches  ordered  by  state  officers  to  be 

gratuitous.  % 


H)ll 


GENERAL  BUSINESS  LAW 

375 Transfer  of  cause  of  action  for  usury. 


432  pt. 

716  pt 
*781 

^82 
1783 
1784 
1785 
1786 
1787 
1788 
1789 
1790 
1791 

1792 
1793 
1794 


GENERAL  CORPORATION  LAW 

16 Designation  by  foreign  corporation  of  person 

upon  whom  to  serve  papers. 

243 Certain  receivers  can  hold  property. 

90 Action  against  officers  of  corporation  for  mis- 
conduct. 

91 Who  may  bring  such  an  action. 

92 Visitatorial  power  over  corporation. 

100 Action  by  Judgment-creditor  for  sequestration. 

101 Action  to  dissolve  a  corporation. 

102 Action  to  dissolve  a  corporation. 

103 Temporary  injunction. 

104,  106 Temporary  and  permanent  receiver. 

105 Powers  and  duties  of  temporary  receiver. 

109 Officers  and  stockholders  may  be  made  parties 

110 Separate    action    against    officers   and    stock* 

holders. 

Ill Proceedings  in  such  actions. 

112 Distribution  of  property  by  judgment. 

113 Recovery  of  stock  subscriptions. 


TABLE  3 


Code 
flection 


Law 
Section 


Subject 


1705 
1796 

1707 

1798 

17B0 

1800 

1801 
1802 
1803 
1804 

1805 
1800 
1807 
1808 

1800  pt. 

1810 

1811 

1812  pt. 

1813  pt. 
2411 

2412  pt. 

2413  pt. 

2414  pt. 
2415 
2416 

2410 

2430 

2421 

2422 


2424 

2425 

2426 
2427 
2428 

2420 

2430 

2431 


114 Liability  of  directors  and  stockholders. 

115 Coast  ruction  of  provisions  relating  to  di6iiolu« 

tion  and  enforcement  of  liability. 

130 Action  by  attorney-general  to  annul  corpora- 
tion when  legislature  directs. 

131 Action  by  attorney>general  to  annul  corpora- 
tion bj'  leave  of  court. 

132 Notice  of  application  for  leave  to  commence 

action. 

133  ....  Jury  trial. 

134 Injunction  and  receiver  in  final  Judgment. 

135 Temporary  injunction. 

136 Filinkand  publishing  Judgment. 

300 Certain   corporations   excepted   from   certain 

provisions. 

301 Testimony  of  officers  and  agents. 

302 Injunction  staying  action  in  certain  cases. 

303 Proving  claims  of  creditors. 

304 Action  by  attorney-general  against  corpora- 
tions or  officers. 

305 Requisites  of  injunction  in  certain  cases. 

306 Appointment  of  receivers. 

307 Juiiicial  suspension  or  removal  of  officer  of  cor- 

ponition. 

308 Application  of  last  three  sections,^ 

309 Misnomer  not  available. 

60 Change  of  name;  by  corporation. 

61 Change  of  name;  contents  of  petition.  ' 

62 Change  of  nam^;  notice  of  presentation  of  peti- 
tion. 

63 Change  of  name;  order  chanering  name. 

64 Change  of  name;  when  to  take  effect. 

65. Change  of  name;  substitution  of  new  name  in 

Sending  action. 
.  untary  dissolution  of  corporation;  grounds 

for  petition. 

171-173 Voluntary  dissolution  of  corporation;  petition; 

when  directors  or  trustees  divided. 

174 Voluntary'  dissolution  of  corporation;  contents 

of  petition. 

175 Voluntary  dissolution  of  corporation;  affidavit 

to  be  annexed. 

176.  178,  181, 

182,  184. . .  Voluntary  dissolution  of  corporation;  presenta- 
tion of  petition,  temporary  receiver. 

170 Voluntary  dissolution  of  corporation;  order  to 

be  published. 

180 Voluntary  disM>lution  of  corporation;  service  of 

order. 

185-187 Voluntary  dissolution  of  corporation;  hearing. 

188,  180 Voluntary  dissolution  of  corporation;  papers. 

190 Voluntary  dissolution  of  corporation;  applica- 
tion for  final  order. 

191,  192,  194.  Voluntary    dissolution    of    corporation;    final 

order. 

198 Voluntary  dis<:oIution  of  corporation;  certain 

sales  and  transfers  void. 

177,  105 Voluntary  dissolution  of  corporation;  certain 

corporations  excepted. 
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243 1-a  277^ Voluntary  disKolutlon  of  corporation;  commis- 

sioiw  of  receiver. 
2431-b  268 Voluntarj'  dissolution  of  corporation;  final  afc- 

countimi:. 

3390  pt.  70 Haie  of  corporate  real  property;  method. 

3391  71 hJale  of  corporate  real  property;  petition. 

3392  72 Sale  of  corporate  real  property;  nearini?. 

3393  72,  73 Hale  of  corporate  real  property;  order  of  sale. 

3394  74 Sale  of  corporate  real  property;  insolvent  cor- 

porations. 
3396  75 Sale   of   corporate   real    property;    service  of 

notices. 
3396  76 Sale  of  corporate  real  property;  practice  in 

cases  not  provided  for. 
3897  330 Sale  of  corporate  real  property;  time  title  takes 

effect. 

JOINT-STOCK  ASSOCIATION  LAW 
3390  pt.  8 Sale  of  real  property  of  joint-stock  association. 

JUDICIARY  LAW 

2  2 Courts  of  record. 

3  3 *  Courts  not  of  n^cord. 

5  4 Sittings  of  courts  to  l)c  public. 

6  5 Sitting:  of  courts  on  Sunday. 

8  750 Puni*;hment  for  criminal  contempts- 

9  751 Punishment  for  criminal  contempts 

10  751 Contempts  in  view  of  court . 

11  762 Commitment  for  criminal  contempt& 

12  754 PunLshment  for  civil  contempts. 

14  753 Contempts  punishable  civilly. 

17  93.  94  (a). . . .   Appellate  division;  rules  of  practioo.  ^ 

18  62.  9o Publication  of  rules. 

19  154,  193 Printing  court  calendars. 

21  87 Destruction  of  certain  papenu 

27  pt.  28.  158.  194..  Court  seals. 

ao  29(b) Court  seals. 

34  pt.  7,  534,  540. . .  Adjournment  of  terms. 

35  6 Adjournment  of  terms. 

36  6 Adjournment  of  terms. 

38(c)  8 Place  of  holding  term. 

39  pt.(d;       8 Filing  appointment  of  term. 

40  9 Place  of  holding  court  of  record. 

(a)  The  portion  of  section  17  of  the  Ck)de  of  Civil  Procwlure  reading,  "the 
convention  shall  have  power  to  appoint  and  remove  a  reporter,"  is  omitted 
as  covered  by  Judiciary  I^w,  flection  90.  The  portion  of  s<'ction  17  relating 
to  seals  has  been  omitted  b(>cause  the  subject  is  now  covere<i  by  Judiciary 
Ivaw,  section  328.  which  continues  tlie  s(»als  of  all  courts  of  recorfl,  and  section 
329,  which  provides  for  replacing  seals  when  lost  or  destroyed. 

(b)  The  provision  for  the  expense  of  seals  of  surrogates'  courts  has  bec»n 
omitted  from  Judiciary  I^w,  section  29,  l)ecause  suj^erseded  by  County  Iaw, 
section  245. 

^c)  Section  38  of  the  Code  of  ('ivil  Procedure  has  not  l>«»n  expn^ssly  re- 
pealed by  the  Judiciary  I^w,  but  has  been  embodied  in  the  Judiciary  J^w, 
oA^f  ion  8 

(d^  Section  39  of  the  Code  of  Civil  Procedure  is  only  partly  repeaied  by  the 
Judiciary  Taw  but  the  whole  section  has  been  embodied  In  Judiciary  l^w. 
section  8. — Ed. 
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^fubjec^ 


I     — ■ 

41  pt.  10 Adjournment  of  actual  session. 

42  11 Holding  court  in  New  Yorlc. 

4.1  12 Changing  place  of  court  outside  New  York. 

64  15,  22 Judge  not  to  act  in  certain  case?. 

47  20 Judge  must  not  be  interested  in  costs. 

48  16 Judge  not  disqualified  because  a  taxpayer. 

49  17,  21.  471.. .  Judge  prohibited  from  practicing. 

50  18,  471 Practice  by  Judge  or  his  partner. 

51(a)  19 Jud^  prohibiten  from  ta>ing  certain  fees. 

M  pi.  23 Certificate  ot  judge's  age  and  sei^vlce. 

56  53.     56,     88. 

4^0-465,  467  Examination  and  admission  of  attorneys. 

57  pt.  53 Rules  for  admission. 

58  53 Exemptions  of  graduates  of  law  schools. 

59  264,  466 Attorney's  oath  and  certificate. 

60  pt.  470 Attorneys  residing  in  adjoining  states. 

61  250 Clerks  not  to  practice. 

62  473 Court  officers  not  to  practice. 

66  474,  475 Compensation  of  attorneys. 

67  88,  47  7 Suspension  from  practice. 

68(b)  88,  '178  Suspension  of  attorney,  notice. 

69  478 Removal  effective  in  all  courts. 

72  479 Attorney  not  to  lend  name. 

82  290.  201,  293, 

294 Qualifications  of  stenographers, 

.S3pt.  14,    24,    295- 

297,  .301. . .   (General  duties  of  .stenographers. 

84  292,  298.  299 

(c) Preservation  of  stenographic  minutes. 

85  300 JStcnographlc  minutes  to  be  written  out. 

86  303 Furnisiiing  copies  of  proceedings. 

87  304 Assistant  stenographers. 

89  pt.  101,1.^,150. 

264,    280. 

281 Appellate  division  clerks. 

90  251 Clerks  in  New  York  county. 

91  169,  199.  365, 

366 Criers  of  courts  of  record. 

92  406 SherifT  or  constable  as  crier. 

93  30 Heals  of  former  superior  city  courts. 

94  167,  200,  381, 

386 Interpreters  in  Kings  and  Queens  counties. 

95  pt.  168,200 Attendants  in  Kings,  Queens  and  Kiciimond 

counties. 

96  230,  349,  351, 

354 Duties  of  attendants  in  Khigs,   Queens  a:iri 

Richmond  counties. 

97  '    160.  170,  201, 

231-233. 

279,     403. 

405 Court  officers  in  certain  counties. 

(a)  Section  51  of  the  Code  of  Civil  Procedure  was  not  expressly  repealed  hv 
the  Judiciary  Law  but  the  whole  section  has  been  embodied  in  Judiciary  Law. 
■ectlon  19. 

(b)  Section  68  of  the  CJode  of  Civil  Procedure  is  only  partly  repealed  by 
Judiciary  Law,  but  the  whole  section  has  been  embodied  in  Judiclarv  Law, 
actions  88  and  476. 

(c)  Portion  of  section  84  of  the  Corle  has  been  transferred  to  section  302  of 
the  Judiciary  Ij^yr. — Et). 
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9S 

00 
104 
105 
103 
196 
107 
108 
100 
200 
201 
202 
203  pt 
209 
210 
211 

212  pt. 
214 
215 
216 
210 
220  pt. 


221 


222 
223 
225 

226  pt. 
228 

220  pt. 
230 

232 

233  pt. 
234 

235  pt. 
237 
238 
230  pt. 

r24l](c) 
242 


Law 
Section 


Subject 


o4iS  •••••■■•« 

407 

400 

401.... 

51,  53     

54 

54 

67 

62.  256 

257.  258 

58,  250,  202. . 


56. 


800(a) 

60.  61,  431 . . 

435 

4.32 

432 

256.*  434'. '.'.'.'. 

70 

71,  72,  77,  81, 
82,  85,  90. . 

101,  106,  109, 
111,  267,268. 
270,  271,307, 
347 


Attendant.^  in  certain  counties. 

Deputy  sheriff  muNt  attend  court. 

Sheriff  may  command  power  of  county. 

Gertitication  of  persons  resisting  mandate. 

Court  of  appeals;  rules. 

Court  of  api^eals;  terms. 

Court  of  api>eals;  terms. 

Court  of  appeals;  appointment  Of  offloers. 

Court  of  appeals;  clerk. 

Court  of  appeals;  deputy,  clerk. 

Court  of  appeals;  clerk. 

Court  of  appeals;  judges*  clerks. 

Court  of  appeals;  judges'  offices. 

State  reporter;  reporter  of  court  of  appeals. 

State  reporter;  duty. 

Publication  of  roports  of  court  Of  appeals. 

CopjTlght  of  reports  of  court  of  appeals. 

Unreported  decisions  of  court  of  appeals. 

State  reporter;  expiration  of  term. 

Unreported  opinions  of  court  of  appeals. 

Appellate  division;  departments. 

Appellate  division;  organi;EatioQ,  location  and 
powers. 


73. 
72. 

78. 
79. 
80. 


148. 
81. 


84,    96.    148- 
150,  264(b) 

151 

79,  153 

155 

88 

152 

148,  276,  364, 

404 

0 
89,  264,  342, 

402 


Appellate    division;    clerks,    attendants    and 

stenographers. 
Appellate  division;  revocation  of  designations. 
Appellate  division;  designations  to  be  filed. 
Appellate  division;  terms. 
Appellate  division;  apiKJintment  of  terms. 
Appellate  division;    asrociate  justice  to  ^re» 

side  in  certain  cases. 
Holding  special  and  trial  terms. 
Appellate    division;    justices  necessary  to  a 

decision. 

Supreme  court;  appointment  of  terms. 
Supreme  court;  publicutlon  of  appointments. 
Extraordinary  terms  of  appellate  division  and 

supreme  court. 
Supreme  court  justices  in  Erie  coimty. 
Designation  of  trial  justices  in  certain  cases. 
Place  of  holding  special  and  trial  terms. 

SiK'cial  terms  at  chambers. 
Appellate  division;  officers  attending. 


(a)  Section  200  of  the  Code  is  repealed  by  the  Judiciary  I^w,  because 
covered  by  Judiciary  Law,  section  430. 

(b)  The  last  three  senlencos  of  section  232  of  the  Code  relating  to  seals  for 
the  appellate  division  have  been  omitted,  as  the  matter  is  covered  by  the 
Judiciary  Law,  section  28,  which  continues  the  seals  of  all  courts  of  record, 
and  section  29,  which  provides  for  replachig  seals  when  lost  or  destix>yed. 

(c)  Section  241  of  the  C-ode  was  actually  rejieak'd  by  the  Judiciary  Law, 
section  800,  but  does  not  seem  to  have  been  transferred  to  the  Judiciary 
I.-aw. — ^Ep. 
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243  342,402 Fees  of  officers  at  tendinis  term  of  appellate 

dlYisioa. 

244  90 Supreme  court  reporter;  Hppoiritment. 

24A  91 Supreme  court,  reporter;  .special   meeting  for 

appointment. 

246  92,   264,   4.37, 

439—141 . . .  Supreme  court  reporter;  duties. 

247  442,  443 Supretne  court  reporter;  publication  of  reports. 

248  264,  438. .....  Paper»  lor  use  of  HUprerae  court  rejiorter. 

249  pi.  444 Supreme  court  reporter;  copyright  of  report^. 

2o0  445 Supreme  couri  reporter;  compensation 

2i>4  161.  309,  316. .  Stenofn'a[>hers  in  Kings  county. 

2.15  312 Assistant  steoon-apher  in  Kings  county. 

2.^  161,  309 Stenographer  in  second  and  ninth  districts; 

ap{)ointment. 
2.>7  316 Stenographers  In  second  and  ninth  districts; 

salaries. 

258  161,309,313..   Stenograplierii    for    certain   judicial    districts; 

appointment  and  salaries. 

259  313 Stenographers    In    certain    judicial    districts; 

payment  of  salaries. 

260  164, 314 Stenographers    in    certain    judicial    districts; 

expenses. 
262  162,  163 Temporary  stenographers. 

355  p(.  190, 191 Temui  of  count v  court. 

356  pt.  192 Appointment  of  terms  of  county  court. 

357  533,541 Jurors  for  county  court. 

.'J.>8  pt.  197 County  court  stenographers. 

3.i9  196,   197,   285, 

318,319....  Ck>unty    court    stenographers    in    Kings    and 
Queens  counties. 

360  pt.  108,  382-385. .  County  court  interpreters  in  Kings  county. 

361  197,  318,  319. .   County  court  stenographem  in  certain  counties. 

961  pt.  2.55 Clerics  to  search  files  and  make  transcript .<|. 

<)77  pt.  83 Power  of  appellate  division  as  to  calendars. 

1007  pt.  905 Apportionment  of  stenographers'  salaries. 

1027  502 Qualificatioiis  of  trial  Jurors. 

1028  502 QualificatiODs  of  trial  jurors. 

1029  503 Certain  public  officers  disqualified  to  serve  as 

jurors. 

1030  546 Exemption  from  Jurv  duty. 

1031  547,  548 Rvidence  of  exemption. 

1032  550 Discharged,  when  not  qualified  or  exempt. 

1033  544 Persons  excusecl  from  serving. 

1034  590,   600,  680, 

687 Certain  public  officials  disqualified. 

1035  500 Jury  lists. 

1036  501 Names  to  be  taken  from  assessment  rolls. 

1037  505 Duplicate  jury  lists  to  be  made  and  filed. 

1038  508 County  clerk  to  make  and  deposii  ballots. 

1039  509-512 County  clerk  to  destroy  old  ballots  and  notify 

town  clerk  in  case  of  failure  to  receive  jury 
lists. 

1040  506 Juron  to  serve  three  years. 

1041  pt.  507 Application  of  provisions  to  cities. 

1042  513.   528,   543, 

545 Drawing  of  jurors. 

1043  514 Notice  of  drawing. 

1044  26,515 Officers  to  attend  drawing. 

1045  516 Officers  to  attend  on  a<iJGurned  day. 

1046  517 Certain  officers  required  to  be  present  at  drawing 

1047  518^20 Mode  of  drawing. 

1048  536 Sheriff  miifrt  notify  jurors. 

xztix 
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1049  504 Jury  lists  must  be  furnished  applicant!. 

1050  521,  522 Matter  of  keeping  Jurors'  names. 

1051  523 Jurors  who  have  served  mu.st  be  drawn  again 

when  other  ILsts  exhausted. 

1052  524 Third  Jury  box. 

1053  525 nestruntion  of  old  baUotN  In  third  box. 

1054  526 Drawing  from  tiiird  box. 

1055  pt.  537 HherifT  must  notify  Jurors  from  third  box. 

1056  527 Drawing  of  additional  Jurors. 

1057  529,  530 Proceedings  on  drawing  additional  Jurors. 

1058  513,   528,   543, 

545,  565. . . .   Drawing  of  additional  Jurors. 

1059  531,  532,  538. .   Additional  Jurors  drawn  during  term. 

1060  539,  542 Attendance  of  Jurors  at  county  court. 

1061  535 Powers  of  deputy  county  clerk  as  to  Jurors. 

1062  590,  680 Application  of  provisions  to  New  York  and 

Kings  counties. 

1072  551 Fine  of  juror  for  non-attendance. 

1073  552,  553 Fine  of  Juror  for  non-attendaooe. 

1074  554 Fine  for  non-attendance  at  trial  term. 

1075  655,  556 Duty  of  clerk  and  sheriff. 

1076  557 Proceedings  on  order  to  .show  cause. 

1077  558 Discontinuance  of  procce<iing8  against  delin- 

quent Juror. 

1078  590,  680 Application  of  provisions  to  New  York  and 

Kinm  c'ounlie.s. 

1079  598 Qualification  of  trial  Juror;  New  York. 

1080  599 Qualification  of  trial  juror:  New  York. 

1081  635 Penwns  exempt  in  New  York. 

1082  636 Kvidence  of  exemption  in  New  York. 

1083  637 Duty  of  military  ofTlcerM. 

1084  549,  641-644.  .   Jury  year. 

•385  630,  647 Jurors  excused  in  New  York. 

(086  608,  616.  631. .  Jurors  excused  in  New  York. 

1087  632,  633 Duty  of  iuror  applying  to  be  excused. 

1088  645 Services  m  court  not  of  rt  cord  as  an  excuse. 

1089  634 Clerk  to  make  return  to  commissioner   after 

term. 

1090  591,   592.   595, 

601,  638,  640  Duty  of  commisKioner  in  New  York. 

1091  593,  594 Assistants  to  commi.<<sioner. 

1092  602 Public  officers  mus<t  aid  commissioner. 

1093  800(a) Payment  of  expen.ses  of  commissioner's  office. 

1094  597,  Q^i9 Preparation  of  lists  of  jurors  in  New  York. 

1095  603 Failure  to  testify  as  to  liability  to  .serve. 

1096  604 Commissioner  to  return  the  lists  to  county  clerk. 

1097  606,  607 Commissioner  to  make  and  deposit  ba.nots. 

1098  010 Number  of  Jurors  to  be  drawn. 

1099  612 Officers  to  attend  drawing. 

1 100  611 Notice  of  drawing. 

liOl  613 Officera  attending  on  adjourned  day. 

1102  614 Jury  must   not   be  drawn  on  adjourned  day 

unless  officers  attend. 

1103  615,  617 Mode  of  drawing  jurors  in  New  York. 

1104  618 Drawing  where  term  consists  of  parts. 

1 105  623 Commissioner  to  notify  Jurors. 

1106  619,  624,  625. .   (\>mmissioner  to  notify  jurors. 

1107  628,  629 Proceedings  when  less  than  majority  of  persons 

drawn  are  notified. 


(a)  Section  1093  of  the  Code  is  repealed  by  Judiciary  Law  because  supef' 
seied  by  L.  1901,  ch.  602,  section  1. — Kd 
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1108 

1100 
1110 
1111 
1112 
1113 
1117 
1118 

1119 
1121 
1126 
1127 
1128 
1129 
1130 
1131 
1132 

1133 
1134 
1133 
1136 
1137 
1138 
1139 
1140 
1141 
1142 
1143 
1144 
1145 
1146 
1147 
1148 
1149 
lldO 
1151 
1152 
1153 
1154 
1155 
1156 
1157 
1162 
1195 

1196 

1197 
1198 

1199 
2266 


621.   622,   626,  ... 

627 Drawing  of  additional  Jurors. 

646,  649 Fine  for  non-attendance. 

648 Arrest  for  failure  to  attend. 

800(a) Jurors  for  district  courts. 

605,609,620..  Sheriff's  Jury. 

650-659 Remitting  and  enforcing  Jurj'  fines. 

660-663 Uncollected  fines. 

664 Commissioner  to  receive  fines  and   account 

therefor. 

665-667 Corporation  counsel  to  prosecute. 

596 Persons  required  to  furnish  information. 

686 Qualification  of  jurors  in  Kings  county. 

720 Exemption  in  Kings  county. 

721,  722 Evidence  of  exemption. 

714,  715 Jury  service. 

716 Jurors  excused. 

718,  719 Return  by  clerk  after  adjournment  of  term. 

681,  688-690, 

723 '. . .  Selection  of  trial  jurors. 

682,  08^3 Commissioner  to  collect  fees  for  county. 

800(b) Bxpenaes  of  commissioner. 

691.  692 Selection  ef  Jurors. 

693,  694 Commissioner  to  publish  notice  of  list. 

695 Commissioner  to  prepare  list  and  file  transcript. 

696,  698 Supplemental  lists. 

697 Commissioner  to  make  and  deposit  ballots. 

699.  700 Officers  to  attend  drawing. 

701 Proceedings  preliminary  to  drawing. 

702 Mode  of  drawing. 

703 Certificate  to  be  made  and  boxes  sealed. 

704 Subsequent  drawings. 

705 Proceedings  when  first  box  exhausted. 

706,  709 Commissioner  to  notify  Juror. 

710,  717,  725. .  Notification  of  jujEors. 

71 1 Commissioner  to  make  return  of  jurors  notified. 

707,  712 Additional  Jurors. 

708,  713 Jurors  in  certain  special  procec^iings. 

26 Compensation  to  judges  attending  drawing. 

724 Fine  for  non-attendance. 

72ff Arrest  for  non*4ittendance. 

727-729 Commissioner  to  notify  jurors  fined  to  appear. 

730,  731 Commissioner  to  collect  jury  fines. 

732-736 Fines  not  collected  to  be  docketed. 

736 Discharge  of  lien  created  by  docket. 

684,  685 Commi^oner  to  report  and  pay  over  money. 

559 Fine  of  trial  Juror  for  non-attendnnce  in  siiecial 

proceeding. 

560 Fine  for  nepect  or  misconduct  of  officer  in 

charge  of  jury  from  8i>eoiaI  proceeding. 

561 Notice  of  fine  in  special  procee«lin^. 

562 Special  return  of  delinquency  and  fine  to  county 

court. 

563,  564 Collection  or  remi««1on  of  fine. 

754 Contempt  proceedings;  application. 


(a)  Section  1111  of  the  Code  Is  repealed  by  the  Judiciary  Law  because  cov- 
ered by  Municipal  Court  act  (L.  1902,  ch.  580.  section  233). 

(b)  Sectfoti  1134  of  the  Code  is  repealed  by  the  Judiciary  Iaw  because 
•uperaeded  by  L.  1902,  ch.  564,  section  6. — Ed. 
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TAliLE  3 


Code 
Section 


Law 
Sectloa 


Subject 


2267 
2268 
2269 

2270 

2271 

2272 
2273 

2274 

2275 
2276 
2277 

2278 
2270 

■2280 
2281 

2282 

2283 

2284 
2285 
2286 
2287 
2288 

2289 

2200 

2291 

2292 

2293 
2294 
2295 

2296 
2297 
2298 

2209 

2300 

2301 

2417  pt 
2529 

3280  pt. 

3283 

3303 


755 Contempt  proceedings;  suimnary  punish ment. 

756 Contempt  proceedings;  warrant  uithout  notice. 

757 Contempt  proceedings;  order  to  show  cause  or 

warrant  to  attach. 

758 Contempt   proceedings;  notice  to  delinquent 

oflloer. 

757 Contempt  proceeding!};  orders  granted  out  of 

court. 

759 Contempt  proceedings;  contempt  before  referee. 

760-762 Contempt  proceedings;  effect  of  order  and  war- 
rant. 

763 Contempt  proceedings;  affidavit  and  warrant  to 

be  served  on  accused. 

764 Contempt  proceedings;  undertaking. 

765 Contempt  proceedings;  execution  of  warrant. 

766 Contempt  ptoceedings;  undertaking  for  dis- 
charge. 

767 Contempt  proceedings;  habeas  corpus. 

768 Contempt  proceedings;  sheriff  to  file  undertak- 
ing. 

769 Contempt  proceedings;  interrogatories. 

770 Contempt    proceedings;  final   order  directing 

punishment. 

771 Contempt  proceedings;  punishment  on  return 

of  habeas  corpus. 

772 Contempt  proceedings;  punishment  on  return 

of  order  to  show  cause. 

773 Contempt  proceedings;  amount  of  fine. 

774 Contempt  proceedings;  length  of  imprisonment. 

775 Contempt  proceedings;  rek'use  of  offender. 

776 Contempt  prooee<llngs ;  indictment  of  offender. 

777 Contempt  proceedings;  procev^ings  when  ac- 
cused does  not  appear. 

778 Contempt  proceedmgs;  prosecution  of  under- 
taking. 

779 Contempt  proceedings;  prosecution  of  under- 
taking in  name  of  people. 

780 Contempt  proceedings;  slieriff  liable  for  taking 

insufhcient  sureties. 

781 Contempt    proceedings;    misconduct    at    trial 

term. 

700 Collection  of  line;  schedule  of  fines  imposed. 

701 Collection  of  fine;  warrant. 

791 Collection  of  fine;  warrant   when  delinquent 

non-resident  of  county. 

792 Collection  of  line;  execution  of  warrant. 

703 Collection  of  fine;  return  of  warrant. 

704 Collection  of  fine;  proceedings  if  fine  not  col- 
lected. 

795 Collect ioji  of  fine;  contents  of  schedule  annexed 

to  warrant. 

706 Collection  of  fine;  liability  of  .sheriff  for  omis- 
sion of  duty. 

797 Collection  of  fine;  special  provisions  for  collec- 

•  lection. 

254 Change  of  name;  reports  of  imraes  changed. 

472 .4ttornoy  who  is  surrogate's  father  or  son  pro- 
hibit eci  from  pracl  Icing  before  him. 

252 Fees  of  clerks  and  officers. 

256 Clerk  of  oourt  of  appeals  must  account  for  fees. 

253 Clerk*  fei-x  upon  naturalization. 

xlii 


UEN  LAW 

Action  to  foreclose  lien  on  chSitlal. 

Warrant  to  seize  chattel  and  proceedlncs  then 

JiHlKineiit  Id  action  to  Eoteclode  Hen  on  chatte 
Aclion  10  foreclose  Hen  on  chattel  In  tnterti: 

AupUcntlon  of  sections, 

Mkcbiudaf  Utoit  construction. 

Blechiinlca'  Uens;  enforcement. 

"    'hanica"  liens ;  enforcement  of  Uen  fc 


U..I,    i:    a-  Uena;  jM 

M..<:....H- Ileus:  vaa.i...g  ..cii. 

Mi    h.u     b' Uena;  jutlgment  Intwliononaccoiuit 

111  i»i:i!fo  impruvemenl. 
M' <  li.j'iii  s'  lleiu;  JmlKment  In  aclion  to  tare- 

uhtiv  hta  on  properly  of  nkllrcud. 
lieo  wi  Te«aeU  enforcement. 
Lien  on  veMd;  appllcallon  for  wnmLnt. 
lien  OD  Teasel;  iin'lertukin^ 

lien  on  v- 
Ltcn  on 


B  publlahed  anil 


ml:  order  of  sale. 


Uen  on  vetM'l;  lieiw  for  which 


a  wairanla  tit 


Lien  on  vesHet ; 
^ipllcatlon. 


apiillciitlon  for  (liiv'bkrKe  ol  war. 
•1;  undertaking  to   kocompun^ 


te)  L.  1807.  A.  «lfc  «b 
kid  tkto  in  Wltk  BOUOD  » 


TABLR  S 


Ck>de 
Section 


Law 
Section 


Subject 


3437 
3438 
3439 
3440 
3441 


103 Lien  on  Travel;  discharge  of  warrant. 

104 Lien  on  vessel ;  action  on  undertaking. 

105. Lien  on  vefisel;  costs  of  proceedings. 

lOB Lien  on  vessel:  ^ertfT  must  return  warrant. 

107 Lien  on  vessel;  discharge  of  lien  before  issue 

of  warrant. 


MILITARY  LAW 
107  321  <a) Governor  may  orrier  out  milltta. 

PENAL  LAW 

[131(b)  

32  1790 Liquors  not  to  be  sold  in  courthouse. 

33  1790 Penalty  for  selling  liquors  in  courthouse. 

63  271 None  but  attorneys  to  practice  in  New  Yorlc 

city. 
04  272,  lS77(c)..   Penalty  for  practicing  In  New  YorI(  contrary 

to  lutit  section. 

70  273 Punishment  of  attorney  for  deceit. 

71  273 Punishment  for  wilful  delay  of  action. 

73  274. Attorneys  not  to  buy  clalm.s. 

74  274 Attorneys    prohibited    from    nuUting    certain 

loans. 

75  274 Penalty  for  violation  of  last  two  sections. 

76  275 Limitation  of  last  three  sections. 

77  276 Application  of  preceding  sections. 

78  278 Partner   of  district   attorney  not   to  defend 

prosecutions. 

79  278 Attorney   not   to  defend  when  he  has  been 

public  prosecutor. 

80  278 Penalty  for  violation  of  last  two  sections. 

81  279 Limitation  of  preceding  sections. 

106  2501  (d ) Refusal  to  aarist  sheriff. 

125(e)  1876 Violations    by    sheriff    of   certain    provisions 

relating  to  prisoners. 

130  1791 Penalty  for  bringing  liquor  into  jails. 

11591(f)  

.334  1634 Misconduct  of  Inierpreters  In  New  York  city. 

851  1622 Swearing  falsely  in  any  form,  perjury. 

961  pt.  1875ig) Penalty  for  neglecting  to  maKe  transcripts  or 

for  making  fuse  certificates. 

1 120  1232 Penalty  for  phyBlcian  giving  false  certificate. 

1 122  1235 Bribery  of  officer  by  juror. 

fa)  Section  107  of  the  Ccxle  Is  repealed  by  the  Military  La^,  because  super 
sKied  by  L.  1898,  ch.  212,  section  86,  which  was  likewise  repealed  by  Military 
Law  (L.  1909,  ch.  41), 

(b)  Section  13  of  the  Code  was  also  repealed  by  the  Penat  Law  and  trans- 
ferred to  section  602  thereof.     Section  13  related  to  indictment  for  contempt. 

(c)  See  Penal  Law,  section  1S76,  instead  of  section  1877. 

(d )  Section  106  of  the  Code  Ls  repealed  by  Penai  Law,  sectioVi  2501,  because 
covered  by  Penal  Law,  section  J848.  _  , 

(e)  flection  125  of  the  Code  is  only  partljr  repealed  by  PeftU  Law;  but-see 
Penal  Law,  section  1875,  instead  of  li^6.  Button  1875  embodies  the  whole 
of  Code,  section  J  25. 

ff)  flection  IM  df  the  Code,  relating  to  connivance  H  escape  bv  iheilff. 
was  also  repealed  by  the  Penal  l^w  dnd  transferred  to  section  1839  thereof, 
(g)  See  Penal  Law,  section  1874.  n.stead  of  section  1876.— E*» 
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TABLE  3 


Code 
Section 


Law 
Section 


Subject 


1123  1235 Officer  aooeptinir  bribes. 

1124  1235 Peoalty  ior  coQcealiji^  offer  to  take  bribe. 

1 125  1233 False  sweariiur.  perjury. 

11 58  1234 Commissioner  omitting  name;  felony. 

1 159  1234 Commi«8ioner's  wilfiU  neglect ;  misdemeanor. 

1 160  1236 False  information;  misdemeanor. 

1 161  1232 Physician  giving  false  certificate.  / 

1193  375 Penalty  when  juror  takes  gift. 

1194  377 Penalty  for  embracer}'. 

PERSONAL  PROPERTY  LAW 

1909  41 Eights  of  transferee  of  claim  or  demand. 

1910  41 Transfer  of  claim. 

1912  41 Assignment  of  judgment. 

PRISON  LAW 

113  340 Charges  by  sherifT  for  food  prohibited. 

114  341 Gratuities  to  SherifT  prohibited. 

115  342 Kates  of  charges  against  jJersons  arrested. 

116  343 Prisoner  kept  in  house. 

117  344 Ciiarges  for  rent  in  prison  prohibited. 

[I20](a)  

122  347 Either  of  several  Jails  may  he  ustnl. 

123  345 Civil  and  crimlnul  prisoners  to  be  kept  separata 

124  346 Males  and  females  to  be  kept  separate. 

126  348 Jail  physician. 

127  pt 355 Removal  of  sick  prLsoner. 

128  349 Sale  of  liquor  in  Jail. 

129  350 Permit  to  bring  liquor  into  jaO. 

135  351 Designation  when  jail  unflt. 

136  352 Annulment  of  designation. 

137  353 Designation  of  jail  in  contiguous  county. 

143  354 Removal  of  prisoners  in  case  of  fire. 

144  3.56 Certain  officers  may  make  designations  of  Jatls. 

145  357 Jail  liberties. 

146  358 Jail  liberties. 

147  3.'>9 Laying  out  Jail  liberties. 

148  360 Resolution    estabiUliIng    Jail    liberties    to    be 

posted. 

2219  390 ,  Care  of  prisoner's  property;  application.     . 

2220  391 Care  of  prisoner's  proi)erty;  who  may  apply. 

2221  392.... Care    of    prisoner's    property;   creditor    must 

relinquish  .security. 

2222  393. ........  Care  of  prisoner's  property;  petition. 

2223  394 Care  of  prisoner's  property;  copy  of  sentence 

and  affidavit. 

2224  395... Care   of   prisoner's    property;   proceedings  on 

presentation  of  papers. 

2225  396 Care  of   prisoner's   property;    proceedings  on 

return  of  order. 

2226  397 Care  of  pri.soner's  property;  order  appointing 

trustee. 

2227  398 Care  of  prisoner's  property;  removal  of  trustee. 

2228  399 Care   of  prisoner's   property;   distribution   of 

property. 

(a)  Section  120  of  the  Code,  relating  to  Jail  in  New  York  city,  was  also 
Rpealed  by  the  Prison  Law  and  transferred  to  section  420  thereof. — ^Eo. 
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{f8  3-7  CONSTITUTION  OF  NEW  YORK.  Abt.I 

I  3.  Freedom  of  ^-omhlp;   rellsloaa  liberty. 

The  free  exercise  and  enjoyment  of  religious  profession  and 
worship,  without  discrimination  or  preference,  shall  forever  b© 
allowed  in  thui  State  to  all  mankind;  and  no  person  shall  be  ren- 
dered incompetent  to  be  a  witness  on  account  of  his  opinions 
on  matters  of  religious  belief;  but  the  liberty  of  conscience 
hereby  seciired  i»hall  not  be  so  construed  as  to  excuse  acts  of 
licentiousness,  or  justify  practices  inconsistent  with  the  peace 
or  siafotj'  of  this  State. 

CoDSt.    3846.  art.  X,  8  3. 

^  4.  Habeas  corpus. 

The  privilege  of  the  writ  of  habeas  corpus*  staaU  not  be  sus- 
pended, unless  when,  in  cases  of  rebellion  or  invasion,  the  public 
safety  may  require  its  suspension. 

Ck>n8t.    1846,  art.  I.  8  4. 

I  6.  Excessive  ball  and  flues. 

Excessdve  bail  shall  not  be  required  nor  ezcejsive  fines  im- 
posed, nor  shall  cruel  and  unusual  punisihments  be  inflicted,  nor 
shall  witnesses  be  unreasonably  detained. 

Const.     1846,  art.  I,  t  6. 

I  6.  Bill  of  rlffhta. 

No  person  siiffll  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime  (except  in  cashes  of  impeachment,  and  in  cases 
of  militia  when  in  actual  service,  and  the  land  and  naval  forces 
in  time  of  war,  or  which  this  State  may  keep  with  the  consent 
of  Congress  in  time  of  peace,  and  in  cases  of  petit  larceny,  under 
the  regulation  of  the  Legislature),  unless  on  presentment  or  in- 
dictment of  a  grand  jury,  and  in  any  trial  in  any  court  whatever 
the  party  a<»cused  shall  be  allowed  to  appear  and  defend  in  per- 
son and  with  counsel  as  in  civil  actions.  No  person  shall  be 
subject  to  be  twice  put  in  jeopardy  for  the  same  offense;  nor  shall 
he  be  compelled  in  any  criminal  case  to  be  a  witness  against  him- 
self; nor  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law;  nor  shall  private  property  be  taken  for  public 
use,  wiiiiout  just  compensation. 

Const.    1846.  art.  I,  |  6. 

$  7.  Compensation  for  tnklniqr  private  property;  private 
roadai  drainaiire  of  aftrrlcvltaral  lands. 

*  When  private  property  ahall  be  taken  for  any  public  use,  the 
compensation  to  be  made  therefor,  when  such  compensation  in 
not  made  by  the  State,  shall  be  ascertained  by  a  jury,  or  by  not 
less  than  three  commissioners  appointed  by  a  court  of  record, 
as  shall  be  pescribed  by  law.  Private  roads  may  be  opened  in 
the  manner  to  be  proscribed  by  law:  t)nt  in  every  case  the  neces- 
sity of  the  road  and  the  amount  of  nil  damaare  to  be  sustained 
by  the  opening  th(»reof  srhall  be  first  determined  by  a  jury  of 
freeholders,  and  such  amount,  together  with  the  expenses  of  the 

Proceeding,  shall  be  paid  by  the  person  to  be  benefited.    General 
iws  may  be  passed  permitting  the  owners  or  occupants  of  agri- 
cultural lands  to  construct  and  maintain  for  the  drainage  thereof, 

4 


Art.  I  CONSTITUTION  OF  NEW  YORK.  §§8-13 

Qecessary   drains^   ditches   and  dykes  upon  the  land^  of  others, 
ander   proper    restrictions  and    with   just  compensation,   but   no 
ypeeial  laws  shall  be  enacted  for  suc*h  purposes. 
Gout.    1846.  art:  I,  t  7. 

I  8.  Freedom  of  apeeclK  and  press  |  crlmtmal  proaecn- 
ttoma  for  libel. 

Erery  citizen  may  freely  speak,  write  and  publish  his  senti- 
ments on  all  subjects^  being  responsible  for  the  abuse  of  that 
right;  and  no  law  shall  be  passed  to  restrain  or  abridge  the 
Itberty  of  speech  or  of  th«  press.  In  all  criminal  prosecutions 
or  indictments  for  libels,  the  trutti  may  be  given  'in  evidence. to 
the  jury;  and  if  it  shall  appear  to  the  jury  that  the  matter 
charged  as  libelous  is  true,  and  was  published  with  good  motives 
and  for  justifiable  ends,  the  party  shaU  be  acquitted;  and  the 
jury  shall  have  the  right  to  determine  the  law  and  the  fact. 

Gout.    1M6.  art.  I.  9  8. 

I  9.  RIvlit  to  aaaenible  and  petitions  diTorcesi  lotteries, 
peol-selllnv  and  flrambllnv,   laiprs   to  prevent. 

No  law  shaU  be  passed  abridging  the  right  of  th<*  people  peace- 
ably to  assemble  and  to  petitiion  the  governmont,  or  any  de- 
Iiartment  thereof;  nor  shall  any  divorce  be  granted  otherwise  than 
bj  due  judicial  proceedings;  nor  shall  any  lottery  or  the  sale  of 
lottery  tickets,  pool-selling,  book-making,  or  any  other  kind  of 
Kambung  hereafter  be  authorized  or  allowed  within  this  State; 
and  the  Legislature  shall  pass  appropriate  laws  to  prevent  offenses 
against  any  of  tlie  provisions  of  this  section. 

Gwiat.    1846,  art.  I,  |  10. 

I  lO.  Baebeats. 

The  people  of  this  State,  in  their  right  of  sovereignty,  are 
deemed  to  possess  the  original  and  ultimate  property  in  and  to 
ail  lands  within  the  jurifKliction  of  the  State:  and  all  lands  the 
title  to  which  shall  fail,  from  a  defect  of  heirs,  shall  revert,  or 
wcheat  to  the  people. 

Cofut.   I84e,  art.  I,  f  11. 


^ 


i  11.  Fendal  tenares  abollsbed. 

All  feudal  tenures  of  every  de«Kription,  with  all  their  incidents, 
are  declared  to  be  abolished,  saving  however,  all  rents  and  ser- 
Tices  certain  which  at  any  time  heretofore  have  been  lawfully 
netted  or  reserved. 

CoMt.   aSM.  art.  I,  S  12. 

f  12.  Allodial  tenares. 

All  lands  within  this  State  are  declared  to  be  allodial,  so  that, 
subject  only  to  the  liability  to  escheat,  the  entire  and  absolute 
property  is  vested  in  the  owners,  according  to  the  nature  of  their 
rigpectiTe  estates. 

Ooost.     1846.  art.  I,  f  13. 


I  IS.  Ijeaaes  of  avrlealtaral  lands. 

Xo  lease  or  grant  of  agricultural  land,  for  a  longer  period  than 
IwHre  years,  hereafter  made,  in  which  i^all  be  reserved  any  re«t 
or  service  of  any  kind,  shall  be  valid. 
1846.  art.  I.  9  14. 
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it  14-18  CONSTITUTION  OF  NKW  YORK.  Art.1 

i  14.  FlneB  and  quarter-aalea  abollBhed. 

All  fines,  quarter-sales  or  other  like  restraiuts  upon  alienation, 
reseryed  in  any  grant  of  land  hereafter  to  be  madie,  shall  be  void. 

CoDSt.    1846,  art.  I,  t  Is. 

I   16.  Purchase   of  lands   of   Indiana. 

No  purchase  or  contract  for  the  sale  of  lands  in  this  State, 
made  since  the  fourteenth  day  of  October,  one  thousand  seven 
hundred  and  .seventy-five;  or  which  may  hereafter  be  made,  of, 
or  with  the  Indians,  shall  be  valid,  unless  made  undier  the  author- 
ity, and  with  the  consent  of  the  Legislature. 

CoDSt.    1846,  art.  I,  {16. 

f  16.  Conimon  law  and  acta  of  the  colonial  and  atate 
fe^alatnrea. 

Such  parts  of  the  common  law,  and  of  the  acts  of  the  Legris- 
lature  of  the  colony  of  New  York,  as  together  did  form  the  law 
of  the  said  colony,  on  the  nineteenth  day  of  April,  one  thou&und 
seven  hundred  a^d  seventy-five,  and  the  resolutions  of  the  Con- 
gress of  the  said  colony,  and  of  the  convention  of  the  State  of 
New  York,  in  force  on  the  twentieth  day  of  April,  one  thousand 
seven  hundred  and  seventy-seven.,  which  have  not  since  expired, 
or  been  repealed  or  altered;  and  such  acts  of  the  Legislature 
of  this  State  as  are  now  in  force,  shall  be  and  continue  the  law 
of  thlh  State,  subject  to  such  alterations  as  the  Lt^glslature  shall 
make  concerning  the  same.  But  all  such  parts  of  the  common 
law,  and  such  of  the  said  acts,  or  parts  thereof,  as  are  repugnant 
to  this  Constitution,  are  hereby  abrogated. 

Const.    1846,  art.  I.  |  17. 

I  17.  Orania  of  land  made  by  the  klngr  of  Great  Brltalm 
alnce  1776|  prior  grrnnta. 

All  grants  of  land  within  this  State,  made  by  the  king  of 
Great  Britain,  or  persons  acting  under  his  authority,  after  the 
fourteenth  day  of  October,  one  thousand  seven  hundred  and  sev- 
enty-five, shall  be  null  and  void;  but  nothing  contained  in  this 
Constitution  shall  affect  any  grants  of  laud  within  this  State. 
n*a(le  by  the  authority  of  the  said  king  or  his  predecessors,  or  shall 
annul  any  charters  to  bodies  politic  and  corporate,  by  him  or 
them  made,  before  that  day;  or  shall  affwt  any  such  grants  op 
charters  since  made  by  this  State,  or  by  persons  acting  under  its 
authority;  or  shall  impair  the  obligation  of  any  debts  contracted 
by  the  State,  or  individuals,  or  bodies  corporate,  or  any  other 
rights  of  property,  or  any  suits,  actions,  rights  of  action,  or  other 
proceedings  in  courts  of  justice. 

Conat.    1846,  art.  I.  1  18. 

g   18.  Damaurea  for  fnjnrlea  onnalngr  death. 

The  right  of  action  now  exisiting  to  recover .  damages  for  in- 
juries resulting  in  death,  .shall  never  be  abrogated;  and  the 
amount  recoverable  shall  not  be  subject  to  any  statutory  limita- 
tion. 

Haw. 
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article:  second.  , 

Bee.    1.  Qiuiificattoii  of  Toters. 

2.  PenoDS  excluded  from  right  of  sotfrafe. 

3.  Certain  occupations  and  conditions  not  to  affect  residence. 

4.  Beslstratlon  and  election  laws  to  be  pusscd. 
6.  Manner  of  Toting. 

e.  Beglstratkni  ahd  election  boards  to  be  non-partisan,  except  at  town 
and  Tillage  elections. 

I  1.  ^valillcatloii  of  voter*. 

Every  mate  citizen  of  the  age  of  twenty-one  years,  who  shall 
have  been  a  citizen  for  ninety  days;  lind  an  inhabitant  of  this 
State  one  year  next  preceding  an  election,  and  for  the  last  four 
months  a  resident  of  the  connty,  and  for  the  last  thirty  days  a 
resident  of  the  election  district  in  which  he  may  offer  .his  Tote, 
shall  be  entitled  to  vote  at  snch  election  in  the  election  district 
of  which  he  shnll  at  the  time  be  a  resident, -and  not  elsewhere, 
for  all  officers  thnt  now  are  or  hereafter  may  be  elective  by  the 
people,  and  upon  all  questions  which  may  be  submitted  to  the 
vote  of  the  people,  provided  that  in  time  of  war  no  elector  in 
the  actual  military  service  of  the  State,  or  of  the  United  States, 
in  the  army  or  navy  thereof,  shall  be  deprived  of  his  vote  by 
reason  of  his  absence  from  stich  election  (^strict;  and  the  Legis- 
lature shall  have  power  to  provide  the  manner  in  which  and  the 
time  and  place  at  which  snch  absent  electors  may  vote,  and  for 
the  return  and  canvass  of  their  votes  in  the  election  district  in 
which  they  respectively  reside. 

Const.    1M6,  art.  II,  |  1. 

I  2.  Persona  exelnded  from  the  riirl&t  of  mniirmge. 

No  person  who  shall  receive,  accept,  or  offer  to  receive,  or  pay, 
offer  or  promise  to  pay,  contribute,  offer  or  promise  to  contribute 
to  another,  to  be  paid  or  used,  any  money  or  other  valuable  thing 
as  a  compensation  or  reward  for  the  giving  or  withholding  a 
vote  at  an  election,  or  who  shall  make  any  promise  to  influence 
the.  giving  or  withholding  any  siich  vote,  or  who  shall  make  or 
become  directly  or  indirectly  interested  in  any  bet  or  wager  de- 
pending upon  the  result  of  any  election,  shall  vote  at  such  elec- 
tion; and  upon  challenge  for  such  cause,  the  person  so  chal- 
lenged, before  the  officers  authorized  for  that  purpose  shall  re- 
ceive his  vote,  shall  swear  or  affirm  before  such  offircrs  that  he 
has  not  received  or  offered,  does  not  expect  to  receive,  has  not 
paid,  offered  or  promised  to  pay,  contributed,  offered  or  promised 
to  contribute  to  another,  to  be  paid  or  used,  any  money  or  other 
valuable  thing  as  a  compensation  or  reward  for  the  giving  or 
withholding  a  vote  at  such  election,  and  has  not  made  anv 
promise  to  influence  the  giving  or  withholding  of  any  such  vote, 
nor  made  or  be(*ome  directly  or  indirectly  interested  in  any  bet 
or  wager  depending  upon  the  result  of  such  election.  The  Legis- 
lature shall  enact  laws  excluding  from  the  right  of  suffrage  all 
persons  convicted  of  bribery  or  of  any  infamous  crime. 

Const.    1M6.  art.  II,  f  2. 
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I  3.  Certalm  occupattons  and  condittoBs  not  to  nffect 
reatdence. 

For  the  purpose  of  voting,  no  person  shall  be  deemed  to  have 
gained  or  lost  a  residence,  by  reason  of  his  presence  or  absence, 
while  employed  in  the  service  of  the  United  States:  nor  while 
engaged  in  the  navigation  of  the  waters  of  this  State,  or  of  the 
United  States,  or  of  the  high  seas;  nor  while  a  s«tudent  of  any 
seminary  of  learning:  nor  whil^  kept  at  any  almshouse,  or  other 
asylum,  or  institution-  wholly  or  partly  supported  at  public  ex- 
pense or  by  charity;  nor  while  confined  in  any  public  prison. 

Const.    1846,  art.  11.  f  3. 

9  4.  RevlMtrmtiou  and  election  law*  to  be  yaAsed. 

Laws  shall  be  made  for  ascertaining,  by  proper  proofs,  tlie 
citizens  who  shaH  be  entitled  to  the  right  of  suffrage  hereby  es- 
tablished, and  for  the  registration  of  voters;  whicli  registration 
shall  be  comirfeted  at  least  ten  days  before  each  election.  Such 
registration  ^all  not  be  required  for  town  and  village  ei^ctions 
except  by  express  provision  of  law.  In  citieir  and  villages  having 
five  tihonsand  inhabitants  or  more,  according  to  the  last  pre- 
ceding State  enumeration  of  inhabitants,  voters  shall  be  registered 
upon  personal  application  only;  but  voters  not  residing  in  such 
cities  or  villages  shaH  not  be  required  to  apply  in  person  for 
registration  at  the  first  meeting  of  the  ofllcers  having  charge  of 
the  registry  of  voters. 

Const.    1846.  art.  It,  |  4. 

I  6.  Manner  of  voting:. 

All  elections  by  the  citizens,  except  for  snch  town  officers  as 
may  by  law  be  directed  to  be  otherwise  chosen,  shall  be  by  ballot, 
or  by  such  other  method  as  may  be  prescribed  by  law,  provided 
that  secrecy  in  voting  be  preserved. 

Const.    1S46,  art.  II,  f  5. 

I  G.  Regrlatratlon  and  election  boardn  to  be  bl-partl»an, 
except  at  toivn  and  vlllagrc  electlonn. 

All  laws  creating,  regulating  or  afift^ting  board.s  or  officers 
churjrcHl  with  the  duty  of  registering  voters,  or  of  distribufiug 
ballots  at  the  polls  to  voters,  or  of  receiving,  rocording  or  count- 
ing votes  at  elections,  s-hall  secure  equal  repivseutation  of  the 
two  political  parties  which,  at  the  general  eh'cliou  next  preceding 
that  for  which  such  boards  or  officers  are  to  serve,  cast  the  high- 
est and  the  next  highest  number  of  votes.  All  such  boards  and 
officers  shall  be  appointed  or  elected  in  such  manner,  and  upon 
the  nomination  of  such  representatives  of  said  parties  respectivelj-, 
as  the  Legislature  may  direct.  Existing  laws  on  this  subject 
shall  continue  until  the  Legislature  shall  otherwise  provide.  This 
section  shall  not  apply  to  town  meetings,  or  to  village  elections. 
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ARTICLE  THIRD. 

See.    1.  hegUHmtir^  poweet.  ^ 

2.  Number  and  terms  of  sonatora  aud  asaoniblymon.  ^^ 

8.  Senate  districts. 

4.  Enamerations  and  reapportionments. 

0.  Apportionment  of  assemblymen;  creation  of  assomblj  district*. 
6L  Compensation  of  members. 

7.  GiTil  appointments  of  members  void. 

8.  rersons  disqualifled  from  belus  members. 

9.  Time  of  elections. 

10.  Powers  of  each  bouse. 

11.  Journals;  oiM>n  sessions;  adjonmments. 

12.  Members  not  to  be  questioned  for  speeches. 

13.  Bills  may  originate  in  either  bouse. 

14.  Enacting  clause  of  bills. 

15.  Manner  of  passing  bills. 

16.  PrlTste  and  local  blllH  not  to  embrace  more  tban  one  subject. 

17.  Existing  law  made  applicable  to  be  inserted. 

18.  Cases  In   which  prlvato  and  local   bllU  shall   not  be  passed;   restrio 

ttoiis  as  to  laws  authorising  street  railroads. 

19.  Private  claims  not  to  be  audited  by  legislature. 

20.  Two-thirds  bills. 

21.  Appropriation  blllfl. 

22.  Restrictions  as  to  proTlsions  In  th«'  appropriation  or  snpply  bllU». 

23.  C<»rtaln  s^^ctions  not  to  apply  to  commission  bills. 

24.  Tax  hills  to  state  tax  distinctly. 

25.  Whpn  ayos  and  nays  necessary;   three-flfths  to  constitute  quoruit. 

26.  Boards  of  snperylsors. 

27.  K^ieal  lpfrlslatiTi>  pou'ers. 

28.  Extra  compensation  prohibited. 

29.  Prison  labor;   contract  system  abolished.  ' 

The  legislative  power  of  this  State  shall  be  vested  in  the  Senate 
and  Assembly*. 
Const.    1846.  art.  II  r,  f  1. 

I  2.  If  amber  nnd   tcrnna  of  aenatorM   find   nnveinblyniofi. 

The  Senate  shall  consist  of  fifty  members,  except  as  hereinnfter 
provided.  The  senators  elected  in  the  jear  one  thou.<<njid  eijrhf 
nnndred  and  ninety-five  shall  hold  their  offices  for  three  years, 
and  their  »ucce«5Sors  shall  be  chosen  for  two  years.  Tbe  Assem- 
bly shall  consist  of  one  hundred  and  fifty  members  who  s^hall  be 
chosen  for  one  year-  ) 

Const    1840,  art.  Ill,  §  2. 

I  8.  Senate  diatrlcts. 

Tbe  State  shall  be  divided  into  fifty  districts  to  be  called  sen- 
ate districts,  each  of  which  shall  choose  one  senator.  The  dis- 
tricts shall  be  numbered  from  one  to  fifty,  inclusive. 

District  number  one  (1)  shall  consist  of  the  counties  of  Suffolk 
:md  Richmond. 

District  number  two  (2)  shall  consist  of  the  <"on»ty  of  Queens. 

District  number  three  (3)  shall  consist  of  that  part  of  the 
ronnty  of  Kings  comprising  the  first,  second,  thin),  fourtli.  fifth 
and  rixth  wardf;  of  the  dty,of  Brooklyn. 

District  number  four  (4)  shall  consist  of  that  part  of  the  county 
of  Klngrs  comprisinj?  the  seventh,  thirteenth.  niueietMith  and 
twenty-first  wards  of  the  city  of  Brooklyn 

District  number  five  (5)  shall  consist  of  that  part  of  the  county 
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of  Kings  cH)inprising  the  eighth,  tenth,  twelfth  and  thirtieth  wards 
of  the  city  of  Brooklyn,  and  the  ward  of  the  city  of  Brooklyn 
which  wu»  formerly  tne  town  of  Gravesend. 

District  number  six  (6)  i?hall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  ninth,  eleventh,  twentieth  and  twenty- 
second  wards  of  the  city  of  Brooklyn. 

District  number  seven  (7)  shall  consist  of  that  part  of  the 
county  of  Kings  comprising  tke  fourteenth,  fifteenth,  sixteenth 
;ind  seventeenth  wards  of  the  city  of  Brooklyn. 

District  number  eight  (8)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  twenty-third,  twenty-fourth,  twenty- 
fifth  and  twenty-ninth  wards  of  the  city  of  Brooklyn,  and  the- 
town  of  Flatlands. 

District  number  nine  (9)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  eighteenth,  twenty-sixth,  twenty-sev- 
enth and  twenty-eighth  wards  of  the  city  of  Brooklyn. 

District  number  ten  (10)  shaH  consist  of  that. part  of  the  county 
of  New  York  within  and  bounded  by  a  line  beginning  at  Canal 
street  and  the  Hnd«on  river,  and  running  thence  along  Canal 
street,  Hudson  street.  Dominick  street.  Varick  street,  Broome 
street,  Sullivan  street,  Spring  street,  Broadway.  Canal  srtreet, 
the  Bowery,  Division  street.  Grand  street  and  Jackson  street,  to 
the  Ba!9t  river  and  thence  around  the  southern  end  of  Manhattan 
island,  to  the  place  of  beginning,  and  also  Governor's,  Bedloe^s 
and  Ellis  islands. 

District  number  eleven  (11)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  ten,  and  within 
and  bounded  by  a  line  beginning  at  the  junction  of  Broadway  and 
Canal  street,  and  running  thence  along  Broadway,  Fourth  street, 
the  Bowery  and  Third  avenue,  St.  Mark's  place.  Avenue  A, 
Seventh  street.  Avenue  B,  Clinton  street,  Rivington  street,  Nor- 
folk street.  Division  street.  Bowery  and  Canal  street,  to  the 
place  of  beginning. 

District  number  twelve  (12)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  ten  and 
eleven  and  within  and  bounded  by  a  line  beginning  at  Jackson 
street  and  the  E}ast  river,  and  running  thence  through  Jnckson 
street.  Grand  street.  Division  street.  Norfolk  street,  Rivington 
street,  Clinton  street,  Avenue  B,  Seventh  street.  Avenue  A, 
St.  Mark's  pMce,  Third  avenue.  East  Fourteenth  street  to  the 
East  river,  and  along  the  East  river,  to  the  place  of  beginning. 

District  number  thirteen  (13)  shall  consist  of  that  part  of  the 
county  oi  New  York  lying  north  of  district  number  ten.  and 
within  and  bounded  by  a  line  bofrinnln;:  at  the  Hudson  river  at 
the  foot  of  Cannl  street,  and  running  thence  along  Canal  street, 
Hudson  street,  Dominick  street,  Varick  street,  Broome  street, 
Sullivan  street.  Spring  street,  Broadway.  Fourth  street,  the  Bow- 
ery and  Third  avenue.  Fourteenth  street.  Sixth  avenue.  West 
Fifteenth  street,  Seventh  avenue.  West  Nineteenth  street,  Eighth 
avenue.  West  Twentieth  street,  and  the  Hudson  river,  to  the 
place  of  beginning. 

District  number  fourteen  (1-4)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numberft  twelve  and 
thirteen,  and  within  and  bounded  by  a  line  beginning  at  East 
Fonrteenth  street  and  the  East  river,  and  running  thence  along 
East  Fourteenth  street,  Irving  place,  East  Nineteenth  street. 
Third  avenuer**  East  Twenty-third  street,  Lexington  avenue,  lOast 
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Fifty-third  street.  Third  avenue.  East  Fifty-second  street,  knd 
the  East  river,  to  the  place  of  beginning. 

District  namber  fifteen  (15)  shall  consist  of  that  part  of  the 
county  of  New  Tork  lying  north  of  district  number  thirteen,  and 
within  and  bounded  .by  a  line  beginning  at  the  junction  of  West 
Fonrteenth  street  and  Sixth  avenue,  and  running  thence  along 
Sixth  avenue.  West  Fifteenth  street.  Seventh  avenue,  W^est  For- 
tieth street.  Eighth  avenue,  and  the  transverse  road  across  Cen- 
tral park  to  Ninety-seventn  street.  Fifth  avenue.  East  Ninety- 
sixth  street,  Lexington  avenue.  East  Twenty-third  street.  Third 
avenue.  East  Nineteenth  strtn^t,  Irving  place  and  Fourteenth 
street,  to  the  place  of  beginning. 

District  number  sixteen  (IG)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  thirteen,  and 
within  and  bounded  by  a  line  beginning  at  Seventh  avenue  and 
West  Nineteenth  street,  and  running  thence  along  West  Nine- 
teenth street,  Eighth  avenue,  West  Twentieth  street,  the  Hudson 
river,  West  Forty-sixth  street.  Tenth  avenue.  West  Forty-third 
street.  Eighth  avenue.  West  Fortieth  street  and  Seventh  avenue, 
to  the  place  of  beginning. 

District  number  seventeen  (17)  shall  consist  of  that  part  of  thf* 
coanty  of  New  York  lying  north  of  district  immbtT  sixteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  Eighth 
avenne  and  West  Forty-third  street,  and  running  thence  along 
West  Forty-third  8tre<»t,  Tenth  avenue,  West  Forty-sixth  street, 
the  Hudson  river,  West  Eighty-ninth  street,  Tenth  or  Amsterdam 
nrenue,  "West  Eighty-sixth  .street.  Ninth  or  Columbus  avenue, 
West  Eighty-first  street  and  Eighth  avenue,  to  the  place  of 
beginning. 

District  nomber  eighteen  (18)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  foxirteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  East 
Fifty-second  street  and  the  East  river,  and  running  thence  along 
East  Fifty-second  street.  Third  avenue,  East  Fifty-third  street, 
I^exiugton  avenue.  East  Eighty-fourth  street.  Second  avenue, 
East  Eighty -third  street  and  the  East  river,  to  the  place  of  be- 
ginning: and  also  BlackwelVs  island. 

District  number  nineteen  (19)  shaU  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  seventeen, 
and  within  and  bounded  by  a  line  beginning  at  West  Eighty- 
lunth  street  and  the  Hudson  river,  and  running  thence  along  the 
Hudson  river  and  Spuyten  Duyvil  creek  around  the  northern  end 
of  Manhattan  island;  thence  southerly  along  the  Harlem  river  to 
the  north  end  of  Fifth  avenue;  thence  along  Fifth  avenue,  East 
One  Hundred  and  Twenty-ninth  street,  Fourtli  or  Parlj  avenue. 
East  One  Hundred  and  Tenth  street.  Fifth  avenue,  to  trans- 
Terse  road  across  Central  park  at  Ninety-seventh  street,  Eighth 
avenue.  West  Eighty-first  street.  Ninth  or  Columbus  avenue. 
West  Eighty-sixth  street.  Tenth  or  Amsterdam  avenue  and  West 
Eighty-ninth  street,  to  the  place  of  beginning. 

District  number  twenty  (20)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  eighteen 
tad  fifteen,  and  within  and  bounded  by  a  line  beginning  at  East 
Eighty-third  street  and  the  Bast  river,  running  thence  through 
Bast  Eighty-third  street,  Second  avenne,  East  Eighty-fourth 
ttreet  Lexington  avenue,  East  Ninety-sixth  street,  Fifth  avenue, 
East  One  Hundred  and  Tenth  street.  Fourth   or  Park  avenue, 
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Bast  One  Hundred  and  Nineteenth  street  to  the  Harlem  river. 
and  along  the  Harlem  and  East  rivers,  to  the  place  of  beginning; 
and.  also  Randall's  island  and  Ward's  island. 

All  the  abore  districts  in  the  coMnty  of  New  York  bounded  upon 
or  along  the  boundary  waters  of  the  county,  shall  be  deen^ed  to 
extend  to  the  county  line. 

District  number  twenty-one  (21)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  nineteen 
and  twenty,  within  and  bounded  by  a  line  beginning  at  East  One 
Hundred  and  Nineteenth  street  and  the  Harlem  river,  and  running 
thence  along  East  One  Hundred  and  Nineteenth  street.  Fourth 
or  Park  avenue,  One  Hundred  and  Twenty-Ninth  street,  Fifth 
avenue  and  the  Harlem  river  to  the  place  of  beginning;  and  all 
that  part  of  the  county  of  New  York  not  hereinbefore  described. 

District  number  twenty-two  (22)  shall  consist  of  the  county  of 
Westchester. 

District  number  twenty-three  (23)  shall  consist  of  the  counties 
of  Orange  and  Rockland. 

District  number  twenty-four  (24)  shall  consist  of  the  counties 
of  Dutchess,  Columbia  and  Putnam. 

District  number  twenty-live  (2."))  shall  consist  of  the  counties  of 
Ulster  and  Greene. 

District  number  twenty-six  (2(5)  shall  consist  of  the  counties  of 
Delaware,  Chenango  and  Sullivan. 

District  number  twenty-seven  (27)  shall  consist  of  the  counties 
of  Montgomery,   Fulton,  Hamilton   and  Schoharie. 

District  number  twenty-eight  (28)  shall  consist  of  the  counties 
of  Saratoga,  Schenectady  and  W^ashington. 

Dist-rict  number  twenty-nine  (29)  shall  consist  of  the  county  of 
Albany. 

District  number  thirty  (30)  shall  consist  of  the  county  of  Rens- 
selaer. 

District  number  thirty-one  (31)  shall  consist  of  the  counties  of 
ClintoUj  Essex  and  Warren. 

District  number  thirty-two  (32)  shall  consist  of  the  counties  of 
St.  Lawrence  and  Franklin. 

District  number  thirty-three  (33)  shall  consist  of  the  counties 
of  Otsego  and  Herkin.er. 

District  number  thirty-four  (34)  shall  consist  of  the  county  of 
Oneida. 

District  number  thirty-five  (35)  shall  consist  of  the  counties  of 
.Tefferson  and  Lewis. 

District  number  thirty-six  (3C)  shall  consist  of  the. county  of 
Onondaga. 

District  number  thirty-seven  (37)  shall  consist  of  the  counties 
of  Os^'ego  and  Madison. 

District  number  thirty-eight  (38)  shall  consist  of  the  counties 
of  Broome,  Cortland  and  Tioga. 

District  number  thirty-nine  (30)  shall  consist  of  the  counties  of 
Cayuga  and  Seneca. 

District  number  forty  (40)  shall  consist  of  the  counties  of 
Chemung,  Tompkins  and  Schuyler. 

District  number  forty-one  (41)  shall  consist  of  the  counties  of 
Stetiben  and  Yates. 

District  number  forty-two  (42)  shall  consist  of  the  counties  of 
Ontario  and  Wajme. 

District  number  forty-three  (43)  shall  consist  of  that  part  of  tl^e 
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county  of  Monroe  comprising  the  towns  of  Brighton,  Henrietta, 
Irondequoit,  Mendon,  Penfield,  Perinton,  Pittsford,  Bush  and 
Webster,  and  the  fourth,  sixth,  seventh,  eighth,  twelfth,  thir- 
teenth, fourteenth,  sixteenth,  seventeenth  and  eighteenth  wards 
of  the  city  of  Rochester,  as  at  present  constituted. 

District  number  forty-four  (44)  shall  consist  of  that  part  of  the 
county  of  Monroe  cH)mprising  the  towns  of  Chili,  Clarkson,  Gates, 
Greece.  Hamlin,  Ogden.  Parma,  Riga,  Sweden  and  Wheatland, 
and  the  first,  second,  third,  fifth,  ninth,  tenth,  eleventh,  fifteenth, 
nineteenth  and  twentieth  wards  of  the  city  of  Rochester,  as  at 
present  constituted. 

District  numl>er  forty-five  (45)  shall  consist  of  the  counties  of 
Niagara,  Genesee  and  Orleans. 

District  number  forty-six  (46)  shall  consist  of  the  counties  of 
Allegany,   Livingston  and  Wyoming. 

District  number  forty-seven  (47)  shall  consist  of  that  part  of 
the  county  of  Erie  comprising  the  first,  second,  third,  sixth,  fif- 
teenth, nineteenth,  twentieth,  twenty-first,  twenty-second,  twenty- 
third  and  twenty-fourth  wards  of  the  city  of  Buffalo,  as  at  present 
constituted. 

District  number  forty-eight  (48)  shall  consist  of  that  part  of 
the  county  of  Erie  comprising  the  fourth,  fifth,  seventh,  eighth, 
ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth .  and  six- 
teenth wards  of  the  city  of  Buffalo,  as  at  present  constituted. 

District  number  forty-nine  (49)  shall  consist  of  that  part  of  the 
county  of  Erie  comprising  the  seventeenth,  eighteenth  and  twenty- 
fifth  wards  of  the  city  of  Buffalo,  as  at  present  constituted;  and 
all  the  remainder  of  the  said  county  of  Erie  not  hereinbefore 
de«»rribed. 

District  number  fifty  (50)  shall  consist  of  the  counties  of  Chau- 
tauqua and  Cattaraugus. 

Couit.     1S46,  art.  III.  $  3. 

f  4.  Knumeratlonfl   and  reapportionments. 

An  enumeration  of  the  inhabitants  of  the  State  shall  be  taken 
under  the  direction  of  the  Secretary  of  State,  during  the  months 
of  May  and  June,  in  the  year  one  thousand  nine  hundred  and  five, 
and  in  the  same  months  every  tenth  year  thereafter;  and  the  said 
districts  shall  be  so  altered  by  the  Legislature  at  the  first  regular 
M»«.«?ion  after  the  return  of  every  enumeration,  that  each  senate 
district  shall  contain  as  nearly  as  may  be  an  equal  number  of 
inhabitants,  excluding  aliens,  and  be  in  as  compact  form  as  prf.c- 
ticable,  and  shall  remain  unaltered  until  the  ret4irn  of  another 
^enumeration,  and  shall  at  all  times  consist  of  contiguous  ter- 
ritory, and  no  county  shall  be  divided  in  the  formation  of  a  senate 
district  except  to  make  two  or  more  senate  districts  wholly  in 
«ach  county.  No  town,  and  no  block  in  a  city  inclosed  by  streets 
or  public  ways,  shall  be  divided  in  the  formation  of  senate  dis- 
tricts; nor  shall  any  district  contain  a  greater  excess  in  popula- 
tion oTer  an  adjoining  district  in  the  same  count}-,  than  tJie  i>opu- 
latlon  of  a  town  or  block  therein  adjoining  such  district.  Counties, 
towns  or  blocks  which,  from  their  location,  may  be  included  in 
either  of  two  districts,  shall  be  so  placed  as  to  make  said  districts 
most  nearly  equal  in  number  of  inhabitants,  excluding  aliens. 

Xo  county  shall  have  four  or  more  senator5<  unless  it  shall  have 
a  full  ratio  for  each  senator.  Xo  county  shall  have  more  than 
ooe-tbird  of  all  the  senators;  and  no  two  counties  or  the  territory 
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thereof  as  now  organized,  which  are  adjoining  counties,  or  which 
are  separated  only  by  public  waters,  shall  have  more  than  one- 
half  of  all  the  senators. 

The  ratio  for  apportioning  senators  shall  always  be  obtained  by 
dlTiding  the  number  of  inhabitants,  excluding  aliens,  by  fifty, 
and  the  Senate  shall  always  be  composed  of  fifty  members,  except 
that  if  any  county  having  three  or  more  senators  at  the  time  of 
any  apportionment  shall  be  entitled  on  such  ratio  to  an  additional 
senator  or  senators,  such  additional  senator  or  senators  shall  be 
given  to  such  county  in  addition  to  the  fifty  senators,  and  the 
whole  number  of  senators  shall  be  increased  to  that  extent. 

Const.    1846,  art.  Ill,  f  4. 

g  0.  Apportiomnent  of  Assemblyiiieii ;  creation  of  asseai- 
blr  diatrfot*. 

The  members  of  the  assembly  shall  be  chosen  by  single  dis- 
tricts, and  shall  be  apportioned  by  the  Legislature  at  the  first  regu- 
lar session  after  the  return  of  every  enumeration  among  the  sev' 
eral  counties  of  the  State,  as  nearly  as  may  be  according  to  the 
number  of  their  respective  inhabitants,  excluding  aliens.  Every 
county  heretofore  established  and  separately  organized,  except 
the  county  of  Hamilton,  shall  always  be  entitled  to  one  member 
of  assembly,  and  no  county  shall  hereafter  be  erected  unless  its 
population  shall  entitle  it  to  a  member.  The  county  of  Hamilton 
shall  elect  with  the  county  of  Fulton,  until  the  population  of  the 
countj'  of  Hamilton  shall,  according  to  the  ratio,  entitle  it  to  a 
member.  But  the  Legislature  may  abolish  the  said  county  of 
Hamilton  and  annex  the  territory  thereof  to  some  other  county  or 
counties. 

The  quotient  obtained  by  dividing  the  whole  number  of  inhab- 
itants of  the  State,  excluding  aliens,  by  the  number  of  members 
of  assembly,  shall  be  the  ratio  for  appointment,  whiph  shall  be 
made  as  follows:  One  member  of  assembly  shall  be  apportioned 
to  every  couufty,  including  Fulton  and  Hamilton  as  one  county, 
containing  less  than  the  ratio  and  one-half  over.  Two  members 
shall  oe  apportioned  to  every  other  county.  The  remaining  mem- 
l>er8  of  assembly  shall  be  apportioned  to  the  counties  having  more 
than  two  ratios  according  to  the  number  of  inhabitants,  exclud- 
ing aliens.  Members  apportioned  on  remainders  shall  be  appor- 
tioned to  the  counties  having  the  highest  remainders  on  the  order 
thereof  respectively.  No  county  shall  have  more  members  of 
assc^nbly  than  a  county  having  a  greater  number  of  inhabitants, 
excluding  aliens. 

Until  after  the  next  enumeration,  members  of  the  Assembly 
shall  be  apportioned  to  the  several  counties  as  follows:  Albany 
county,  four  members:  Allegany  county,  one  member;  Broome 
county,  two  members;  Cattaraugus  county,  two  members;  Cay- 
uga county,  two  members;  Chautauqua  county,  two  members; 
Chemung  county,  one  member:  Chenango  county,  one  member; 
Clinton  county,  one  member;  Columbia  county,  one  member;  Cort- 
land county,  one  member:  Delaware  county,  one  member;  Dutch- 
ess county,  two  members;  Erie  county,  eight  members;  Essex, 
county,  one  member;  Franklin  county,  one  member;  Fulton  and 
Hamilton  counties,  one  member:  Genesee  county,  one  member; 
Greene  county,  one  member:  Herkimer  county,  one  member; 
Jefferson  county,  two  members;  Kings  county,  twenty-one  mem- 
bers; Lewis  county,  one  member;  Livingston  county,  one  mem- 
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ber;  Madison  county,  one  member;  Monroe  county,  four  members; 
Montgomery  county,  one  member;  New  York  county,  thlrty-fite 
members;  Niagara  county,  two  members;  Oneida  county,  three 
members;  Onondaga  county,  four  members;  Ontario  county,  one 
member;  Orange  county,  t^-o  members;  Orleans  county,  one  mem- 
ber; Oswego  county,  two  members;  Otsego  county,  one  mem^r; 
Putnam  county,  one  member;  Queens  county,  three  members; 
Rensselaer  coimty,  three  members;  Richmond  county,  one  mem- 
ber; Rockland  county,  one  member;  St.  Lawrence  county,  two 
members;  Saratoga  county,  one  member;  Schenectady  county,  one 
member:  Schoharie  county,  one  member;  Schuyler  county,  one 
Member;  Seneca  county,  one  member;  Steuben  county,  two  mem- 
bers; Suffolk  county,  two  members;  Sullivan  county,  one  mem- 
ber; Tioga  county,  one  member;  Tompkins  county,  one  member; 
rister  county,  two  members;  Warren  county,  -one  member;  Wash- 
ington county,  one  member;  Wayne  county,  one  member;  West- 
tfaerter  county,  three  members;  Wyoming  county,  one  member, 
and  Yates  county,  one  member. 

In  any  county  entitled  to  more  than  one  member,  the  board  of 
snperrisors,  and  in  any  city  embracing  an  entire  county  and  har- 
ing  no  board  of  supervisors,  the  common  council,  or  if  there  be 
none,  the  boily  exercising  the  powers  of  a  common  council,  shall 
aesemble   on    the  second   Tuesday   of  June,   one  thousand  eight 
hnndred  and  ninety-five,  and   at  such   times  as  the  Legislature 
making  an  apportionment  shall  prescribe,  and  divide  such  coun- 
ries   into    assembly   districts   as  nearly   equal   in   number   of   in- 
htbitants,  excluding  aliens,  asmny  be,  of  convenient  and   con- 
tipioiis  territory  in  as  compact  form  as  practicable,  each  of  which 
shall  be  wholly  within  a  senate  district  formed  under  the  same 
apportionment,  equal  to  the  number  of  members  of  assembly  to 
which  snoh  county  shall  be  entitled,  and  shall,  cause  to  be  filed 
in  the  office  of  the  Secretary  of  State  and  of  the  tlerk  of  such 
coanty,  a  description  of  such  districts,  specifying  the  number  of 
each   district    and    of   the  inhabitants    thereof,   excluding   aliens, 
according  to  the  last  preceding  enumeration;  and  such  apportion- 
ment and  districts  shall  remain  unaltered  until  another  enumera- 
tion shall   be  made,  as  herein  provided;  but  said  division  of  the 
dty  of  Brooklyn  and  the  county  of  Kings  to  be  made  on  the 
«econd  Tuesday  of  June,  one  thousand  eight  hundred  and  ninety 
fire,  shall  be  made  by  the  common  council  of  the  said  city  anf 
the  board   of  supervisors  of  said  county,  assembled  in  joint  sea 
wm.    In  counties  having  more  than  one  senate  district,  the  sam« 
aamber  of  assembly  districts  shall  be  put  in  each  senate  district 
«nle!«s  the  assembly  districts  cannot  be  evenly  divided  among  thf 
?^ntte  districts  of  any  county,  in  which  case  one  more  assembl.. 
•Sstrict  shall  be  put  in  the  senate  district  in  such  county  having 
ije  largest,    or  one  less   assembly   district   shall    be  put  in   th«» 
«sitte  district  in  such  county  having  the  smallest  number  of  in- 
habitants, excluding  aliens,  as  the  case  may  require.     No  town 
aad  no  block  in  a  city  inclosed  by  streets  or  public  ways,  shall  be 
arided  in  the  formation  of  assembly  districts,  nor  shall  any  dis 
tiiit  contain  a  greater  excess  in  population  over  an  adjoining  dis- 
*ri?t  in  the  same  senate  district,  than  the  population  of  a  towi; 
V  Mock    therein   adjoining   snob    assembly   district.      Towns   or 
Wocks  which,  from  their  location,   may  be  included  in  eitheh  of 
'▼"»  districts,  shall  be  so  placed  as  to  make  said  districts  most 
a^ariy  equal  in  number  of  Inhabitants,  excluding  aliens;  but  In 
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the  division  of  cities  under  the  first  apportionment,  regard  shall 
be  had  to  the  number  of  inhabitants,  excluding  aliens,  of  the 
election  districts  according  to  the  State  enumeration  of  one  thou- 
sand eight  hundred  and  ninet3'-two,  so  far  as  may  be,  instead  of 
blocks.  Nothing  in  this  section  shall  prevent  the  division,  at  any 
time,  of  counties  and  towns,  and  the  erection  of  new  towns  by 
the  Legislature. 

An  apportionment  by  the  Legislature,  or  other  body,  shall  be 
subject  to  review  by  the  Supreme  Court,  at  the  suit  of  any  citizen, 
under  such  reasonable  regulations  as  the  Legislature  may  pre- 
scribe; and  any  court  before  which  a  cause  may  be  pending  in- 
volving an  apportionment^,  shall  give  precedence  thereto  over  all 
other  causes  and  proceedings,  and  if  said  court  be  not  in  session 
it  shall  convene  promptly  for  the  disposition  of  the  same. 

Const.    1S46,  art.  Ill,  §  5. 

{  6.  Compennatlon   of  members. 

Each  member  of  the  Legislature  shall  receive  for  his  services  an 
annual  salary  of  one  thousand  five  hundred  dollars.  The  mem- 
bers of  either  house  shall  also  receive  the  sum  of  one  dollar  for 
every  ten  miles  they  shall  travel  in  going  to  and  returning  from 
their  place  of  meetiug,  once  in  each  sesnion,  on  the  most  usual 
route.  Senators,  when  the  Senate  alone  is  convened  in  extra- 
ordinary session,  or  wh.eu  serving  as  members  of  the  court  for  the 
trial  of  impeachments,  and  such  members  of  the  Assembly,  not 
exceeding  nine  in  number,  as  shall  be  appointed  managers  of  an 
Impeachment,  shall  receive  an  additional  allowance  of  ten  dollars 
a  day. 

Const.    1846,  art.  Ill,  S  6. 

ft  7.  Civil  appointments  of  members  void. 

No  member  of  the  Legislature  shall  receive  any  civil  appoint- 
ment within  this  State,  or  the  Senate  of  the  United  States,  from 
the  Governor,  the  Governor  and  Senate,  or  from  the  Legislature, 
or  from  any  city  government,  during  the  time  for  which  he  shall 
have  been  elected;  and  all  such  appointments  and  all  votes*  given 
for  any  such  member  for  any  such  office  or  appointment  shall  be 
void. 

Const.     1846,  art.  Ill,  f  7. 

§  8.  Persons   dinqualilled   from  being:   members. 

No  person  shall  be  eligible  to  the  T^egislature,  who  at  the  time 
of  his  election,  is,  or  within  one  hundred  days  previous  thereto 
has  been,  a  member  of  Congress,  a  civil  or  military  oflUcer  under 
the  TTnited  States,  or  an  officer  under  any  city  government.  And 
if  any  person  shall,  after  his  election  as  a  member  of  the  Legis- 
lature, be  elected  to  Congress,  or  appointed  to  any  office,  civil  or 
military,  under  the  government  of  the  United  States,  or^  under 
any  city  government,  his  acceptance  thereof  shall  vacate  his  seat. 

Const.    1846.  art.  III.  f  8. 

S  9.  Time  of  elections. 

The  elections  of  senators  and  members  of  assembly,  pursuant 
to  the  provisions  of  this  Constitution,  shall  be  held  on  the  Tues- 
day succeeding  the  first  Monday  of  November,  unless  otherwise 
directed  by  the  Legislature. 

Const.    1846,  art.  III.  8  9. 
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f  lO.  Poiv^ers  of  each  hoa«e. 

A  majority  of  each  house  shall  (institute  a  qiiontm  to  do  busi- 
D»s.  Each  house  shall  determine  the  rules  of  its  own  proceed- 
logs,  and  be  the  judge  of  the  elections,  returns  and  qualitications 
of  its  own  members;  shall  choose  its  own  officers;  and  the  Senate 
shall  choose  a  temporary  president  to  preside  in  case  of  the 
absence  or  impeachment  of  the  Lieutenant-Governor,  or  when  he 
■hall  refuse  to  act  as  president,  or  shall  act  as  Governor. 

OoBSt.    1846.  art.  III.  §  10. 


§11.  Jouraalsi  open  iieaalonsi  adJonraaieAtii. 

Each  house  shall  keep  a  journal  of  its  proceedings,  and  publish 
the  same,  except  such  parts  as  may  require  secrecy.  The  doors 
of  each  house  .shall  be  kept  open,  except  when  the  public  welfare 
shall  require  secrecy.  Neither  house  shall,  without  the  consent 
of  the  other,  adjourn  for  more  than  two  days. 

OoQSt.    1846.  art.  III.  f  11. 

f  12.  Memben   not   to   be    qneHttoned    for   speeche*. 

For  any  speech  or  debate  in  either  house  of  the  Legislature,  the 
members  shall  not  be  questioned  in  any  other  place. 

Gooat.    1846.  art.  III.  f  12. 

f  18.  Bills  may  oriffliiate  In  eltber  lioiiae. 

Any  bill  may  originate  in  either  house  of  the  Legislature,  and 
all  bills  passed  by  one  hou.<}e  may  be  amended  by  the  other. 

Const.    1846.  art.  III.  f  13. 

{  14.  EaaetlnK  clanse  of  bills. 

The  enacting  clause  of  all  bills  shall  be  **  The  People  of  the 
State  of  New  York,  represented  in  Senate  and  Assembly,  do  enact 
is  follows,**  and  no  law  shall  ^e  enacted  except  by  bill. 

Conat.    1846.  art.  III.  f  14. 

I  IS.  Manner  of  paastnif  bills. 

No  bill  shall  be  passed  or  become  a  law  unless  it  shall  have 
been  printed  and  upon  the  desks  of  the  members,  in  its  final  form, 
at  least  three  calendar  legislative  days  prior  to  Its  final  passajre, 
unless  the  Governor,  or  the  acting  Governor,  shall  have  certified 
to  the  necessity  of  its  immediate  passage,  under  his  hniid  and  the 
!«eal  of  the  State;  nor  shall  any  bill  be  passed  or  bpcome  n  law, 
pxcept  by  the  assent  of  a  majority  of  the  members  elected  to  each 
branch  of  the  Legislature;  and  upon  the  last  reading  of  a  bill,  no 
amendment  thereof  shall  be  allowed,  and  the  question  upon  Its 
final  passage  shall  be  t^ken  immediately  thereafter,  and  the  yeas 
and  nays  entered  on  the  journal. 

Cosat.    1846,  art.  Ill,  I  15. 

f  16.  Private  and  local  bills  not  to  embrace  more  tlia« 
oae  subject. 

No  private  or  local  bill,  which  may  be  passed  by  rln'  Tiegislature, 
shall  embrace  more  than  one  subject,  and  that  f?bail  be  expressed 
in  the  title. 

Coost.    1846.  art.  UI,  I  16. 
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I  17.  Existing  laws  made  applicable  to  be  Inserted. 

No  act  shall  be  passed  which  shall  provide  that  any  existing 
law,  or  any  part  thereof,  shall  be  made  or  deemed  a  part  of  said 
act,  or  which  shall  enact  that  any  existing  law,  or  part  thereof, 
shall  be  applicable^  except  by  inserting  it  in  such  act. 

Const.    1846,  art.  III.  S  17. 

S  18.  Casen  In  irrhlch  private  and  local  bills  shall  not  b-s 
passed;  restrictions  as  to  laws  anthorlsln«  street  rail- 
roads. 

The  legislature  shall  not  pass  a  private  or  local  bill  in  any  of 
the  following  cases: 

Changing  the  names  of  persons. 

Laying  out,  opening,  altering,  working  or  discontinuing  roads, 
highways  or  alleys,  or  for  draining  swamps  or  other  low  lands. 

liocating  or  changing  county  seats. 

Providing  for  changes  of  venue  in  civil  or  criminal  cases. 

Incorporating  villages. 

Providing  for  election  of  members  of  boards  of  supervisors. 

Selecting,  drawing,  summoning  or  impaneling  grand  or  petit 
jurors. 

Regulating  the  rate  of  interest  on  money. 

The  opening  and  conducting  of  election  or  designating  places 
of  voting. 

Creating,  increasing  or  decreasing  fees,  percentages  or  allow- 
ances of  public  officers,  during  the  term  for  which  said  officers 
are  elected  or  appointed. 

Granting  to  any  corporation,  association  or  individual  the  right 
to  lay  down  railroad  tracks. 

Granting  to  any  private  corporation,  association  or  Individual 
any  exclusive  privilege,  immunity  or  franchise  whatever. 

Granting  to  any  persdn,  association,  firm  or  corporation  an  ex- 
emption from  taxation  on  real  or  personal  property. 

Providing  for  building  bridges,  and  chartering  companies  for 
such  purposes,  except  on  the  Hudson  river  below  Waterford,  and 
on  the  East  river,  or  over  the  waters  forming  a  part  of  the 
boundaries  of  the  State. 

The  Legislature  shall  pass  general  laws  providing  for  the  cases 
enumerated  in  this  section,  and  for  all  other  cases  which  in  its 
judgment,  may  be  provided  for  by  general  laws.  But  no  law 
shall  authorize  the  construction  or  operation  of  a  street  railroad 
except  upon  the  condition  that  the  consent  of  the  owners  of  one- 
half  in  value  of  the  property  bounded  on,  and  the  consent  also 
of  the  local  authorities  having  the  control  of,  that  portion  of  a 
street  or  highway  upon  which  it  is  proposed  to  construct  or  oper- 
ate such  railroad  be  first  obtained,  or  in  case  the  consent  of  such 
property  owners  cannot  be  obtained,  the  Appellate  Division  of  the 
Supreme  Court,  in  the  department  in  which  it  is  proposed  to  be 
constructed,  may,  upon  application,  appoint  three  commissioners 
who  shall  determine,  after  a  hearing  of  all  parties  interested, 
whether  such  railroad  ought  to  be .  constructed  or  operated,  and 
their  determination,  confirmed  by  tlie  court,  may  be  taken  in  lieu 
of  the  consent  of  the  property  owners.  [As  amended  in  1901. 
To  take  effect  Jan.  1,  1902.] 

Const.    1846.  art.  Ill,  f  18,  added  Is  1874. 
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i  19.  Private  claims  not  to  be  audited  by  levlslatare. 

The  Legislature  shaJl  neither  audit  nor  allow  any  priyate  claim 
or  account  against  the  §tate,  but  may  appropriate  money  to  pay 
Buch  claims  as  shall  have  been  audited  and  allowed  according  to 
law. 

CoiMt.  1846.  art.  III.  f  19.  added  in  1874. 

i  20.  Two-tblrd»   bills. 

The  assent  of  two-thirds  of  the  members  elected  to  each  branch 
of  the  Legrislature  shall  be  ro<iuisite  to  every  bill  appropriating  the 
imblic  moneys  or  property  for  local  or  private  purposes. 

Const.     1846.  art.  I,  f  9. 

f  21.  Appropriation  bills. 

No  money  shall  ever  be  paid  out  of  the  treasury  of  this  State, 
ur  any  of  its  funds,  or  any  of  the  funds  under  its  management, 
except  in  pursuance  of  an  appropriation  by  law;  nor  unless  such 
payment  bo  made  within  two  years  next  after  the  passage  of 
8uch  appropriation  act;  and  evi^ry  such  law  malciug  a  new  appro- 
priation, or  continuing  or  reviving  an  appropriation,  shall  dis- 
tinctly 8j>ecify  the  sum  appropriated,  and  the  object  to  which  It 
is  to  be  applied;  and  it  shall  not  be  sufficient  for  such  law  to 
refer  to  any  other  law  to  fix  such  sum. 

Ooant.    1846.  art.  VII.  f  8. 

I  22.  Restrictions  as  to  provisions  in  tke  appropriation 
or  sat>ply  bills. 

No  provision  or  enactment  shall  be  embraced  in  the  annual 
appropriation  or  supply  bill,  unless  it  relates  specifically  to  some 
particular  appropriation  in  the  bill;  and  any  such  provision  or 
enactment  shall  be  limited  in  its  operation  to  such  appropriation. 

I  23.  Certain  sections  not  to  apply  to  commission  bills. 

Sections  seventeen  and  eighteen  of  this  article  shall  not  apply 
to  any  bill,  or  the  amendments  to  any  bill,  which  shall  be  reported 
to  the  legislature  by  commissioners  who  have  been  appointed  pur- 
suant to  law  to  revise  the  statutes. 

0>aiit.    1846.  art.  III.  I  25,  added  in  1874. 

i  24.  Tax  bills  to  state  tax  distinctly. 

Every  laW  which  imposes,  continues  or  revives  a  tax  shall  dis- 
tinctly state  the  tax  and  the  object  to  which  it  is  to  be  applied, 
and  it  shall  not  be  sufficient  to  refer  to  any  other  law  to  fix  such 
tax  or  object. 

Cbost.    1846,  art.  III.  f  20,  added  In  1874. 

I  25.  1^'hen  ayes  and  nays  necessary;  tbree-flftbs  to  cob- 
stitnte  Quornm. 

On  the  final  passage,  in  either  house  of  the  Legislature,  of  any 
act  which  imposes,  continues  or  revives  a  tax,  or  creates  a  debt 
or  char>?e,  or  makes,  continues  or  revives  any  appropriation  of 
pablic  or  trust  money  or  property,  or  releases,  discharges  or  com- 
mutes any  claim  or  demand  of  the  State,  the  question  shall  be 
taken  by  yeas  and  nays,  which  shall  be  duly  entered  upon  the 

8  " 


S5  26-29  CONSTITUTION  OF  NEW  YORK.  Art.  Ill 

journalB,  and  three-fifths  of  all  the  members  elected  to  either 
house  shall,  in  all  such  cases,  be  necessary  to  constitute  a  quorum 
therein. 

Const.    1846.  art.  Ill,  §  21.  added  in  1874. 

f  2i6.  Board  of  ■apervtaora. 

There  shall  be  in  each  county,  except  in  a  county  wholly  in- 
cluded in  a  city,  a  board  of  supervisors,  to  bo  composed  of  such 
members  and  elected  in  such  manner  and  for  such  period  as  is 
or  may  be  provided  by  law.  In  a  city  which  includes  an  entire 
county,  or  two  or  more  entire  counties,  the  powers  and  duties  of 
a  board  of  supervisors  may  be  devolved  upon  the  municipal  as- 
sembly, common  council,  board  of  aldermen  or  other  legislative 
body  of  the  city.     [As  amended  in  1899.] 

Const.    1846,  art.  III.  S  22.  added  In  1874. 

f  27.  liOcal  legrlttlatlve  poiv^ers. 

The  Legislature  shall,  by  general  laws,  confer  upon  the  boards 
of  supervisors  of  the  several  counties  of  the  State  such  further 
I^owers  of  local  legislation  and  administration  as  the  Legislature 
may,  from  time  to  time,  deem  expedient,  and  in  counties  which 
now  have,  or  may  hereafter  have,  county  auditors  or  other  fiscal 
otlicers,  authorizc»d  to  audit  bills^  accounts,  charges,  claims  or 
demands  against  the  county,  the  lA^gislature  may  confer  such 
powers  upon  said  auditors,  or  fiscal  officers,  as  the  Legislature 
may,  from  time  to  time  deem  expedient 
Const.    1846,  art.  III.  |  23.  added  in  1874.  amended  1900. 

f  26.  Bxtra  compensation  prohibited. 

The  Legislature  shall  not,  nor  shall  the  common  council  of  any 
city,  nor  any  board  of  supervisors,  grant  any  extra  compensation 
to  any  public  oflScer,  servant,  agent  or  contractor. 

Const.    1846,  art.  III.  {  2i. 

f  29.  Prison  labor;  contract  system  abolished. 

The  Legislature  shall,  by  law,  provide  for  the  occupation  and 
employment  of  prisoners  sentenced  to  the  several  state  prisons, 
penitentiaries,  jails  and  reformatories  in  the  State;  and  on  and 
after  the  first  day  of  January,  in  the  year  one  thousand  eight 
hundred  and  ninety-seven,  no  person  in  any  such  prison,  peni- 
tentiary, jail  or  reformatory,  shall  be  required  or  allowed  to 
work,  while  under  sentence  thereto,  at  any  trade.  Industry  or 
occupation,  wherein  or  whereby  his  work,  or  the  product  or  profit 
of  his  work,  shall  be  farmed  out,  contracted,  given  or  sold  to 
any  person,  firm,  association  or  corporation.  This  section  shall 
not  be  construed  to  prevent  the  Legislature  from  providing  that 
convicts  may  work  for,  and  that  the  products  of  their  labor  may 
be  disposed  of  to,  the  State  or  any  political  division  thereof,  or 
for  or  to  any  public  institution  owned  or  managed  and  controlled 
by  the  State,  or  any  political  division  thereof. 

New. 
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article:  fourth. 

lee.    1.  BacecutlTe  power. 

2.  QoAliflcatlons  of  fOTemor  and  lieutpnaut-governer. 

3.  Election  of  gojvtnor  aod  lieutenant-governor. 

4.  Duties  and  power*  of  goyemor;  compensation. 

6.  Reprieres,  commutations  and  pardons  to  be  granted  by  goremor. 
0.  When  Iteutenant-goTemor  to  act  as  gOTcmor. 

7.  QaalUlcatlODS   and  duties  of  llentenant-goTemor;    succession   to  the 

goremorshlp. 

8.  Salary  of  lieutenant -gOTemor. 

9.  Bills   to  be   presented   to   governor ;    approval:   passage   of  bills   by 

l^slature  if  not  approved. 

i  1.  Bxeeiitl're  power. 

The  executive  power  shall  be  vested  In  a  Governor,  who  shall 
hold  his  office  for  two  years;  a  Lieutenant-Governor  shall  be 
chosen  at  the  same  time,  and  for  the  same  term.  The  Governor 
and  Lieutenant-Governor  elected  next  preceding  *he  time  when 
this  section  shall  take  effect,  shall  hold  office  until  and  including 
the  thirty-first  day  of  December,  one  thousand  eight  hundred  and 
Dlnety-six.  and  their  successors  shall  be  chosen  at  the  general 
election  in  that  year. 

Const.    1846,  art.  IV,  §  1. 

I  2.  Qvalllleations  of  fro^ernor  and  lievtenaiit-KOveriior. 

Xo  person  shall  be  eligible  to  the  office  of  Governor  or  Lieuten- 
ant-Governor, except  a  citizen  of  the  United  States,  of  the  age 
of  not  less  than  thirty  years,  and  who  shall  have  been  five  yearb 
next  preceding  his  election  a  resident  of  this  State. 

Const.    1846,  art.  IT,  I  2. 

I  S.  BlectlOA   of  KO-reraor  and   Uentenant-sovernor. 

The  Governor  and  Lieutenant-Governor  shall  be  elected  at  the 
times  and  places  of  choosing  members  of  the  Assembly.  The 
pnsoDB  respectively  having  the  highest  number  of  votes  for  Gov- 
ernor and  Lieutenant-Governor  shall  be  elected;  but  in  case  two 
or  more  shall  have  an  equal  and  the  highest  number  of  votes  for 
Governor,  or  for  Lieutenant-Governor,  the  two  houses  of  the 
legislature  at  its  next  annual  session  shall  forthwith,  by  joint 
t>alk>t,  choose  one  of  the  said  persons  so  having  an  equal  and  the 
highest  number  of  votes  for  Governor  or  Lieutenant-Governor. 

GoMt.    1840,  art.  IT,  I  8. 


I  4.  Diitkea    and    power*    of   arovernor)    compoaaatloa. 

The  Qovemor  shall  be  Commander-in-Chief  of  the  military  and 
naval  forces  of  the  State.  He  shall  have  power  to  convene  the 
Legislature,  or  the  Senate  only,  on  extraordinary  occasions.  At 
extraordinary  sessions  no  subject  shall  be  acted  upon,  except  such 
fa  the  Governor  may  recommend  for  consideration.  He  shall 
commnnicate  by  message  to  the  Legislature  at  every  session  the 
coodition  of  the  State,  and  recommend  such  matters  to  it  as  he 
shall  Judge  expedient  He  shall  transact  all  necessary  busineRs 
with  the  officers  of  government,  civil  and  military.  He  shall 
expedite  all  such  measures  as  may  be  resolved  upon  by  the  Legis- 
lating and  shall  take  care  that  the  laws  are  faithfully  executed. 
He  shall  receive  for  his  services  an  annual  salary  of  ten  thousand 
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dollars,  and  there  shall  be  provided  for  his  use  a  suitable  and 
furnished  executive  residence. 

Cobst.    1846.  art.  IT,  |  4,  amended  in  1874. 

I  5.  Reprieves,      conanmitatloiiiMy      und      pardoAfl      to      Ibe 
t^ranted  by  governor. 

The  Governor  shall  have  the  power  to  iBrrant  reprieves,  com- 
mutations and  pardons  after  conviction,  for  all  offenses  except 
treason  and  cases  of  impeachment,  upon  such  conditions  and  with 
such  restrictions  and  limitations,  as  he  may  think  proper,  sub- 
ject to  such  regulations  as  may  be  provided  by  law  relative  to 
the  manner  of  applying  for  pardons.  Upon  conviction  for  treason, 
he  shall  have  power  to  suspend  the  execution  of  the  sentence. 
until  the  case  shall  be  reported  to  the  Legislature  at  its  next 
meeting,  when  the  Legislature  shall  either  pardon,  or  commute 
the  sentence,  direct  the  execution  of  the  sentence,  or  grant  fK 
further  reprieve.  He  shall  annually  communicate  to  the  Legis- 
lature each  case  of  reprieve,  commutation  or  pardon  granted, 
stating  the  name  of  the  convict,  the  crime  of  which  he  was  con- 
victed, the  sentence  and  its  date,  and  the  date  of  the  commuta- 
tion, pardon  or  reprieve. 

Const.    1846,  art.  IV.  f  5. 

{  6.  l^hen   Ilentenanit-Koveriioi*   to   act   aa   flrovemoi'. 

In  case  of  the  impeachment  of  the  Governor,  or  his  removal 
from  office,  death,  inability,  to  discharge  the  powers  and  duties 
of  the  said  office,  Tesignatlon,  or  absence  from  the  State,  the 
powers  and  duties  of  the  office  shall  devolve  upon  the  Lieutenant- 
Governor  for  the  residue  of  the  term,  or  until  the  disability  shall 
cease.  But  when  the  Governor  shall,  with  the  consent  of  the 
Legislature,  be  out  of  the  State.  In  time  of  war,  at  the  head  of  a 
military  force  thereof,  he  shall  continue  Commander-in-Chief  of 
all  the  military  force  of  the  State. 

Const.    1846,  art.  IV,  |  6. 

S  7.  Qnallflcatlons  and  duties  of  Ilevtenaat-Koveraori 
snccesslon  to  the  Kovernorslilp. 

The  Lieutenant-Governor  shall  possess  the  same  qualifications 
of  eligibility  for  office  as  the  Governor.  He  shall  be  president  of 
the  Senate,  but  shall  have  only  a  casting  vote  therein.  If  during 
a  vacancy  of  the  office  of  Governor,  the  Lieutenant-Governor  shall 
be  impeached,  displaced,  resign,  die,  or  become  incapable  of  per- 
forming thi'  duties  of  his  office,  or  be  absent  from  the  State,  the 
President  of  the  Senate  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease;  and  if  the  President  of  the 
Senate  for  any  of  the  above  causes  shall  become  incapable  of 
performing  the  duties  pertaining  to  the  office  of  Governor,  the 
Speaker  of  the  Assembly  shall  act  as  Governor  until  the  vacancy- 
be  filled  or  the  disability  shall  cease. 

Const.    1840.  art.  IV,  f  7. 

I  8.  Salary  of  lleatenant-aroT^ernor. 

The  Lieutenant-Governor  shall  receive  for  his  services  an  annual 
salary  of  five  thousand  dollars,  and  shall  not  receive  or  be  en- 
titled to  any  other  compensation,  fee  or  perquisite,  for  any  duty 

22  ' 


Abt.  rV  CONSTITUTION  OF  NEW  YORK. 

or  service  he  may  be  required  to  perform  by  the  Constifutic 
by  law. 

Const.    1S46,  art.   IV,  f  8,  amended  in  1874. 

f  9.  Btlla   to   be    presented    to   ipovernoi*;    approT-al^ 
aaire  of  bill  by  leartnlatiire  if  not  approved. 

Every  bill  which  shall  have  passed  the  Senate  and  Assei 
shall,  before  it  becomes  a  law,  be  presented  to  the  Governo 
he  approve,  he  shall  sign  it;  but  if  not,  he  shall  return  it 
his  objections   to  the  house   in   which   it  shall   have   origin! 
which   shall  enter   the   objections^  at   large  on   the  journal, 
proceed  to  reconsider  it.    If  after  such  reconsideration,  two-tl 
of  the  members  elected  to  that  house  shall  agree  to  pass  the 
it  shall  be  sent,  together  with  the  objections,  to  the  other  h< 
by  which   it  shall  likewise  be  reconsidered;  and   if  approve 
two-thirds  of  the  members  elected  to  that  house,  it  shall  be« 
a  law   notwithstanding  the  objections  of   the  Governor.     Ii 
such  cases,  the  votes  in  both  houses  shall  be  determined  by 
and  nays,  and  the  names  of  the  members  voting  shall  be  enl 
on  the  journal  of  each  house  respectively.     If  any  bill  shall 
be  returned  by  the  Governor  within  ten  days  (Sundays  exce] 
after  it  shall  have  been  presented  to  him,   the  same  shall 
law  in  like  manner  as  if  he  had  signed  it,  unless  the  LegisU 
shall,  by  their  adjournment,  prevent  its  return,  iti  which  ca 
shall  not  become  a  law  without  the  approval  of  the  Gove: 
No  bill  shall  become  a  law  after  the  final  adjournment  of 
Legislature,  unless  approved  by  the  Governor  within  thirty 
after  su<-h   adjournment.     If  any  bill  presented  to  the  Gove 
wmtain  several  items  of  appropriation  of  money,  he  may  ol 
to  one  or  more  of  such  items  while  approving  of  the  other  poi 
of  the  bill.     In  such  case,  he  shall  append  to  the  bill,  at  the 
of  signing  it,  a  statement  of  the  items  to  which  he  objects; 
the  appropriation  so  objected  to  shall  not  take  efifect.     If 
liCgislatnre  be  in  session,  he  shall  transmit  to  the  house  in  "w 
the  bill  originated  a  copy  of  such  statement,  and  the  items 
j<^ed  to  shall  be  separately  reconsidered.     If  on  reconsider! 
'♦oe  or  more  of  such  items  be  approved  by  two-thirds  of  the  e 
here  elected  to  each  house,  the  same  shall  be  part  of  the 
notwithstanding   the  objections  of   the   Governor.     All   the 
risions  of  this  section,  in  relation  to  bills  not  approved  by 
OoTemor,   shall  apply  in  cases  in   which  he  shall   withhold 
approval  from  any  item  or  items  contained  in  a  bill  approprii 
money. 

Cout.    184e,  art.  IV,  |  9,  amended  In  1874. 
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ARTICI^B   FIFTH. 

Sec.     1.  State  offlcera. 

2.  First  election  of  state  officers. 

3.  Superintendent  of  public  works;   appointment:  powers  and  datlet. 

4.  Superintendent  of  state  prisons;  appointment;  powers  and  datlet. 

5.  Commissioners  of  tbe  land  office;  of  the  canal  fund;  canal  board. 

6.  Powers  and  duties  of  boards. 

7.  State  treasurer;  suspension  hj  goTemor. 

8.  Certain  offices  abolished. 

9.  CItU  serTlcc  appointments  and  promotions. 

{   1.  State  otncers. 

The  Secretary  of  State,  Comptroller,  Treasurer,  Attorney-Gen- 
eral and  State  Engineer  and  Surveyor  shall  be  choRon  at  a  gen- 
eral election,  at  the  times  and  places  of  electing  the  Governor 
and  Lieutenant-Governor,  and  shall  hold  their  offices  for  two 
years,  except  as  provided  in  section  two  of  this  article.  Each 
of  the  officers  in  this  article  named,  excepting  the  Speaker  of  the 
Assembly,  shall,  at  stated  times  during  his  continuance  in  office, 
receive  for  his  services  a  compensation  which  shall  not  be  in- 
creased or  diminished  during  the  term  for  which  he  shall  have 
been  elected;  nor  shall  he  receive  to  his  use  any  fees  or  per- 
quisites of  office  or  other  compensation.  No  person  shall  be 
elected  to  the  office  of  State  Engineer  and  Surveyor  who  is  not 
a  practical  civil  engineer. 

Const.    1846.  art.  V,  fif  1.  2. 

I  2.  First  election  of  state  ollleers. 

The  first  election  of  the  Secretary  of  State,  Comptroller,  Treas- 
urer, Attorney-General  and  State  Engineer  and  Surveyor,  pur- 
suant to  this  article,  shall  be  held  in  the  year  one  thousand 
eight  hundred  and  ninety-five,  and  their  terms  of  office  shall 
begin  on  the  first  day  of  January  following,  and  shall  be  for 
three  years.  At  the  general  election  in  the  year  one  thousand 
eight  hundred  and  ninety-eight,  and  every  two  years  thereafter, 
their  successors  shall  be  chosen  for  the  term  of  two  years. 

New. 

f  3.  Snperlntendent  of  public  Tvorlcs)  appotataaeat  | 
poi^rers  and   dntles  of. 

A  Superintendent  of  Public  Works  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate, 
and  hold  his  office  until  the  end  of  the  term  of  the  Governor  by 
whom  he  was  nominated,  and  until  his  successor  is  appointed  and 
qualified.  He  shall  receive  a  compensation  to  be  fixed  by  law. 
He  shall  be  required  by  law  to  give  security  for  the  faithful 
execution  of  his  office  before  entering  upon  the  duties  thereof. 
He  shall  be  charged  with  the  execution  of  all  laws  relating  to  the 
repair  and  navigation  of  the  canals,  and  also  of  those  relating 
to  the  construction  and  improvement  of  the  canals,  except  so  far 
as  the  execution  of  the  laws  relating  to  such  construction  or 
improvement  shall  be  confided  to  the  State  Engineer  and  Sur- 
veyor; subject  to  the  control  of  the  Legislature,  he  shall  make 
the  rules  and  regulations  for  the  navigation  or  use  of  the  canalft. 
He  may  be  suspended  or  removed  from  office  by  the  Governor, 
whenever,  in  his  judgment,  the  public  Interest  shall  so  require; 
but   in  case  of  the  removal  of  such  Superintendent  of  Public 
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Works  from  office,  the  Governor  shall  file  with  the  Secretary  ot 
State  a  statement  of  the  cause  of  such  removal,  and  shall  report 
such  removal  and  the  cause  thereof  to  the  Legislature  at  its  next 
session.  The  Superintendent  of  Public  Works  shall  appoint  not 
more  than  three  assistant  superintendents,  whose  duties  shall  be 
prescribed  by  him,  subject  to  modification  by  the  Legislature,  and 
who  shall  receive  for  their  services  a  compensation  to  be  fixed  by 
law.  They  shall  hold  their  office  for  three  years,  subject  to  sus- 
pension or  removal  by  the  Superintendent  of  Public  Works,  when- 
ever, in  his  judpment,  the  public  interest  shall  so  require.  Any 
vacancy  in  the  office  of  any  such  assistant  auporintendert  shall 
be  filled  for  the  remainder  of  the  term  for  which  ho  was  ap- 
pointe<i,  by  the  Superintendent  of  Public  Works:  but  in  case  of 
the  suiipension  or  removal  of  any  such  assistant  superintendent 
by  him.  he  shall  at  once  report  to  the  Governor,  in  writing,  the 
cause  of  such  removal.  All  other  persons  employed  in  the  care 
and  management  of  the  canals,  except  collectors  of  tolls,  and 
those  in  the  department  of  the  State  Engineer  and  Surveyor, 
shall  be  appointed  by  the  Superintendent  of  Public  Works,  and 
be  subject  to  suspension  or  removal  by  him.  The  Superintendent 
of  Public  Works  shall  perform  all  the  duties  of  the  former  Canal 
Commifsaioners  and  Board  of  Canal  Commissioners,  as  now  de- 
clared by  law,  until  otherwise  provided  by  the  Ijogislature.  The 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate, 
shall  have  power  to  fill  vacancies  in  the  office  of  Superintendent 
of  Public  Works;  if  the  Senate  be  not  in  session,  he  may  grant 
rommissions  which  shall  expire  at  the  end  of  the  next  succeeding 
session  of  the  Senate. 

Const.    1846.  art.  V,  {  3,  amended  In  1874. 

f  4.  Superintendent      of      state      prlaons)      nppolntnaenti 
povrei**   nnd   dntleii   of. 

A  Superintendent  of  State  Prisons  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate,  and 
hold  his  office  for  five  years,  unless  sooner  removed;  he  shall 
give  security  in  such  amount,  and  with  such  sureties  as  shall  be 
required  by  law  for  the  faithful  discharge  of  his  duties;  he  shall 
have  the  superintendence,  management  and  control  of  state 
prisons,  subject  to  such  laws  as  now  exist  or  may  hereafter  be, 
enacted;  he  shall  appoint  the  agents,  wardens,  physicians  and 
chaplains  of  the  prisons.  The  agent  and  warden  of  each  prison 
shall  appoint  all  other  officers  of  such  prison,  except  the  clerk, 
subject  to  the  approval  of  the  same  by  the  Superintendent.  The 
Comptroller  shall  appoint  the  clerks  of  the  prisons.  The  Super- 
intendent shall  have  all  the  powers  and  perform  all  the  duties 
not  inconsistent  herewith,  which  wore  formerly  had  and  per- 
formed by  the  Inspectors  of  State  Prisons.  The  Governor  may 
remove  the  Superintendent  for  cause  at  any  time,  giving  to  him 
a  copy  of  the  charges  against  him,  and  an  opportunity  to  be 
heard  in  his  defense. 

Craat.    1849,  art.  V.  |  4,  amended  in  187G. 

•  • 

f  5.  ConamiMlonera  of  the  land  ofllce;  of  the  canal  fnnd) 
kl  board. 


The  Lieutenant-Governor.   Speaker  of  the  Assembly,  Secretary 
of   State,   Comptroller,    Treasurer,    Attorney -General    and    State 
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Engrineer  and  Surveyor  shall  be  the  commissioners  of  the  land 
office.  The  Lieutenant-Governor,  Secretary  of  State,  -Comptroller, 
Treasurer  and  Attorney-General  shall  be  the  commissioners  of 
the  canal  fund.  The  canal  board  shall  consist  of  the  commis- 
sioners of  the  canal  fund,  the  State  Engineer  and  Surveyor  and 
the  Superintendent  of  Public  Works. 

CoDSt.    1846,  art.  V,  f  6. 

I  6.  Poorer*  and  dntleii  of  boards. 

The  powers  and  duties  of  the  respective  boards,  and  of  the 
several  officers  in  this  article  mentioned,  shall  be  such  as  now 
are  or  hereafter  may  be  prescribed  by  law. 

Const.    1846,  art.   V,  {  6. 

i   7.  State  treasurer,  •aspennlon  "hy  lirovemor. 

The  Treasurer  may  be  suspended  fron»  office  by  the  Governor, 
during  the  recess  of  the  Legislature,  and  until  thirty  days  after 
the  commencement  of  the  next  session  of  the  Legislature,  when- 
ever it  shall  appear  to  him  that  such  Treasurer  has,  in  any  par- 
ticular, violated  his  duty.  The  Governor  shall  appoint  a  com- 
petent person  to  discharge  the  duties  of  the  office  during  such 
suspension  of  the  Treasurer. 

Oonat.    1846.  art.  V,  f  7. 

I  8.  Certain  ofllces  abollslied. 

All  offices  for  the  weighing,  gauging,  measuring,  culling  or  In- 
specting  any  merchandise,  produce,  manufacture  or  commodity 
whatever,  are  hereby  abolished;  and  no  such  office  shall  hereafter 
be  created  by  law;  but  nothing  in  this  section  contained  shall 
abrogate  any  office  created  for  the  purpose  of  protecting  the 
public  health  or  the  Interests  of  the  State  in  its  property,  revenue, 
tolls  or  purchases,  or  of  supplying  the  people  with  correct  stand- 
ards of  weights  and  measures,  or  shall  prevent  the  creation  of  any 
office  for  such  purposes  hereafter. 

Const.    1846,  art.  V,  f  8. 

f  9.  Civil  aerviee  appointmentn  and   prontotions. 

Appointments  and  promotions  in  the  civil  service  of  the  State, 
and  of  all  the  civil  divisions  thereof,  including  cities  and  villages, 
shall  be  made  according  to  merit  and  fitness  to  be  ascertained, 
so  far  as  practicable,  by  examinations,  which,  so  far  as  prac- 
ticable, shall  be  competitive;  provided  however,  that  honorably 
discharged  soldiers  and  sailors  from  the  army  and  navy  of  the 
United  States  in  the  late  civil  war,  who  are  citizens  and  resi- 
dents of  this  State,  shall  be  entitled  to  preference  in  appointment 
and  promotion  without  regard  to  their  standing  on  any  list  from 
which  such  appointment  or  promotion  may  be  made.  Laws  shall 
be  made  to  provide  for  the  enforcement  of  this  section. 

New. 
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article:  sixth. 

Sec.     1.  Snpr^me  court;  how  constltated;  Judicial  dlttrlcti. 

2.  Judicial  departments;   appellate  dl vision,   how  conatltated;  governor 

to  deslgnatp  Justices;   reporter;  time  and  place  of  holding  courts. 

3.  Judge  or  Jufltlce  not  to  sit  In  review;  t^Htimony  in  equity  cases. 

4.  Terms  of  offloo;  racancies.   how  fllU'd. 

5.  City    courts    abolished;    Judges    become    Justices    of    supreme    court; 

salaries;  Jurisdiction  vested  In  supreme  court. 
G.  Circuit  courts  and  courts  uf  oyer  and  terminer  abolished. 
7.  Court  of  appeals. 

K  Tacancy  in  court  of  appeals,  how  filled. 
9.  Jurisdiction  of  court  of  appeals. 

10.  Judges  not  to  hold  any  other  offlce. 

11.  Removal  of  Judges. 

12.  Compensation:  age  restriction;  assignment  by  governor. 

13.  Trial  of  impeachments. 
,  14.  County  courts. 

*  15.  SnrrogatPB*     courts:     surrogates,     their     powers     and     Jurisdiction; 
vacancies. 

16.  Local  judicial  offlcers. 

17.  Justices  of  the  peace;  district  court  Justices. 

18.  Inferior  local  courts. 
If*.  Clerks  of  courts. 

20.  No  Judicial  officer,  except  Justice  of  the  peace,  to  recalve  fest;  not 

to  act  as  attorney  or  counselor. 

21.  Publication  of  statutes,  * 

22.  Terms  of  offlce  of  present  Justices  of  the  pe«cs  and  local  Jndlclal 

offlcers. 

23.  Courts  of  special  sessions. 

i   1.  Supreme   court  |   how   conatltated  |  Jadlelal   dlatrlcts* 

The  Supreme  Court  is  continued  with  general  juriadictiou  in 
law  and  equity,  subject  to  such  appellate  jurisdiction  of  the  Court 
jf  .f^ppeals  as  now  is  or  may  be  prescribed  by  law  not  inconsistent 
with  this  article.  The  existing  judicial  districts  of  the  State  are 
rantinued  until  changed  as  hereinafter  provided.  The  Supreme 
Court  shall  consist  of  the  Ju.stic'es  now  in  otOce,  and  of  the 
Judges  transferred  thereto  by  the  fifth  section  of  this  article,  aJl 
of  whom  shall  continue  to  be  Justices  of  the  Supreme  Court 
daring  their  respective  terms,  and  of  twelve  additional  Justices 
who  shall  reside  in  and  be  chosen  by  the  ele<'tors  of,  the  several 
existing  judicial  uistricts,  three  in  the  first  district,  three  in  the 
t9ec*ond,  and  one  in  each  of  the  other  districts;  and  of  their  suc- 
cessors. The  Buccess<)rs  of  said  Justices  shall  be  chosen  by  the 
electors  of  their  respective  judicial  districts.  The  Legislature 
may  alter  the  judicial  districts  once  after  every  enumeration 
DDder  the  Constitution,  of  the  inhabitants  of  the  State,  and  there* 
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upon  reapportion  the  Justices  to  he  thereafter  elected  in  the 
districts  so  altered.  The  Legislature  may  from  time  to  time  in- 
crease the  number  of  justices  in  any  judicial  district  except  that 
the  number  of  justices  in  the  first  and  second  district  or  in  any 
of  the  districts  into  which  the  second  district  may  be  divided, 
shall  not  be  increased  to  exceed  one  justice  for  each  eighty  thou- 
sand, or  fraction  over  forty  thousand  of  the  population  thereof, 
as  shown  by  the  last  State,  or  Federal  census  or  enumeration,  and 
except  that  the  number  of  justices  in  any  other  district  shall  not 
be  increased  to  exceed  one  justice  for  each  sixty  thousand  or 
fraction  over  thirty-five  thousand  of  the  population  thereof  as 
shown  by  the  last  State  or  Federal  census  or  enumeration.  The 
Legislature  may  erect  out  of  the  second  judicial  district  as  now 
constituted,  another  judicial  district  and  apportion  the  justices 
in  office  between  the  districts,  and  provide  for  the  election  of 
additional  justices  in  the  new  district  not  exceeding  the  limit 
herein  provided. 

Const.    1846,  art.  VI.   fi  6,  amended  In  1905. 

f  2.  Judicial  departments;  appellate  dlvialoA,  Itoi^r  con- 
stituted |  vo-vernor  to  deslsrnate  Jniitlceai;  reporter)  t^me 
and  place  of  holdlnar  eonrtii. 

The  Legislature  shall  divide  the  State  into  four  judicial  depart- 
ments. Tne  first  department  shall  consist  of  the  county  of  New 
York;  the  others  shall  be  bounded  by  county  lines,  and  be  com- 
pact and  equal  in  population  as  nearly  as  may  be.  Once  every 
ten  years  the  Legislature  may  alter  the  judicial  departments,  but 
without  increasing  the  number  thereof. 

There  shall  be  an  Appellate  Division  of  the  Supreme  Court, 
consisting  of  seven  Justices  in  the  first  department,  and  of  five 
Justices  in  each  of  the  other  departments.  In  each  :lopartment 
four  shall  constitute  a  quorum,  and  the  concurrence  of  three  shall 
be  necessary  to  a  decision.  No  more  than  five  Justices  shall  sit 
in   any  case. 

From  all  the  Justices  elected  to  the  Supreme  Court  the  Gov- 
ernor shall  designate  those  who  shall  constitute  the  'Appellate 
Division  in  each  department;  and  he  shall  designate  the  Presiding 
Justice  thereof,  who  shall  act  as  such  during  his  term  of  office, 
and  shall  be  a  resident  of  the  department.  The  other  Justices 
shall  be  designated  for  terms  of  five  years  or  the  unexpired  por- 
tions of  their  respective  terms  of  office,  if  less  than  five  years. 
From  time  to  time  as  the  terms  of  such  designations  expire,  op 
vacancies  occur,  he  shall  make  new  designations.  A  majority  of 
the  Justices  so  designated  to  sit  in  the  Appellate  Division,  in  each 
department  shall  be  residents  of  the  department.  He  may  also 
make  temporary  designations  in  case  of  the  absence  or  inability 
to  act  of  any  Justice  in  the  Appellnto  Division,  or  in  case  the 
Presiding  Justice  of  any  Appellate  Division  shall  certify  to  him 
that  one  or  more  additional  Justices  are  needed  for  the  speedy 
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dispositioD  of  the  business  before  it.  Wbencver  the  Appellate 
Division  in  any  department  shall  be  nnable  to  dispose  of  its  busi- 
ness within  a  reasonable  time,  a  majority  of  the  Presiding 
Justices  of  the  several  departments  at  a  meeting  called  by  the 
Presiding  Justice  of  the  department  in  arrears  may  transfer  any 
pending  appeals  from  such  department  to  any  other  department 
for  bearing  and  determination.  No  Justice  of  the  Appellate 
Division  shall,  within  the  department  to  which  he  may  be  desig- 
nated to  perform  the  duties  of  an  Appellate  Justice,  exercise  any 
of  the  powers  of  a  Justice  of  the  Supreme  Court,  other  than 
those  of  a  Justice  out  of  court,  and  those  pertaining  to  the  Ap- 
pellate Division,  or  to  the  hearing  and  decision  of  motions  sub- 
mitted by  consent  of  counsel,  but  any  such  Justice,  when  not 
actually  engaged  in  performing  the  duties  of  such  Appellate 
Justice  in  the  department  to  which  he  is  designated,  may  hold 
any  term  of  the  Supreme  Court  and  exercise  any  of  the  powers 
of  a  Justice  of  the  Supreme  Court  in  any  county  or  judicial  dis- 
trict in  any  other  department  of  the  State.  From  and  after  the 
list  day  of  December,  eighteen  hundred  and  ninety-five,  the 
Appellate  Division  shall  have  the  jurisdiction  now  exercised  by 
the  Supreme  Court  at  its  General  ,Terms  and  by  the  General 
Terms  of  the  Court  of  Common  Pleas  for  the  City  and  County 
of  New  York,  the  Superior  Crturt  of  the  City  of  New  York,  the 
Superior  Court  of  Buffalo  and  the  City  of  Brooklyn,  and  such 
additional  jurisdiction  as  may  be  conferred  by  the  Legislature. 
It  shall  have  poweV  to  appoint  and  remove  a  reporter. 

The  Justices  of  the  Appellate  Division  in  each  department  shall 
have  power  to  fix  the  times  and  places  for  holding  Special  Terms 
therein,  and  to  assign  the  Justices  in  the  departments  to  hold 
such  terms;  or  to  make  rules  therefor. 

Ctost.    lS4e.  art.  VI,  If  7  and  28.  added  In  1882,  amended  In  1005. 


I  3.  Judare  or  Justice  not  to  sit  In  revlei^;  testimony  In 
e4[nlt7  enses. 

No  Judge  or  Justice  shall  sit  in  the  Appellate  Division  or  in 
the  Court  of  Appeals  in  review  of  a  decision  made  by  him  or  by 
any  court  of  which  he  was  at  the  time  a  sitting  member.  The 
testimony  in  equity  cases  shall  be  taken  in  like  manner  as  in 
rases  at  law:  and,  except  as  herein  otherwise  provided,  the  Logis- 
lature  shall  have  the  same  power  to  alter  and  regulate  the  juris- 
diction and  proceedings  in  law  and  in  equity  that  it  has  hereto- 
fore exercised. 
OoBst.    1846,  art.  YI,  |  8. 


f  4m  Terms  of  ofllcef  vaeancles*  liow  filled. 

The  official  terms  of  the  Justices  of  the  Supreme  Court  shall  be 
fourteen  years  from  and  including  the  first  day  of  January  next 
after  their  election.     When  a  vacancy  shall  occur  otherwise  than 
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by  expiration  of  term  iu  the  office  of  Justice  of  the  Supreme 
Court  the  same  shall  be  tilled  for  a  fiiU  term,  at  the  next  general 
election,  happening  not  less  than  three  months  after  such  vacancy 
occurs;  and,  until  the  vacancy  shall  be  so  filled,  the  Governor  by 
and  with  the  advice  and  consent  of  the  Senate,  if  the  Senate 
shall  be  in  session,  or  if  not  in  session  the  Governor,  may.  fill 
such  vacancy  by  appointment,  which  shall  continue  until  and  in- 
cluding the  last  day  of  December  next  after  the  election  at  which 
the  vacancy  shall  be  filled. 

OooBt  1846,  art.   VI.  Sf  9,  13. 


f  6.  City  courts  abollnhed;  Jnilgeu  beeome  Justices  of  an* 
prcme  court;  salaries)  Jurisdiction  vested  In  supreme 
court. 

The  Superior  Court  of  the  City  of  New  York,  the  Court  of 
Common  Pleas  for  the  City  and  County  of  New  York,  the  Su- 
perior Court  of  Buffalo,  and  the  City  Court  of  Brooklyn,  are 
abolished  from  and  after  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-six,  and  thereupon  the  seals,  records, 
papers  and  documents  of  or  belonging  to  such  courts,  shall  be 
deposited  in  the  offices  of  the  (clerks  of  the  several  counties  in 
which  said  courts  now  exist;  and  ajl  actions  and  proceedings  then 
pending  in  such  courts  shall  be  transferred  to  the  Supreme  Court 
for  hearing  and  determination.  The  Judges  of  said  courts  in 
office  on  the  first  day  of  January,  one  thousand  eight  hundred 
and  ninety-six,  shall,  for  the  remainder  of  the  term  for  which 
they  were  elected  or  appointed,  be  Justices  of  the  Supreme  Court; 
but  they  shall  sit  only  in  the  counties  in  which  they  were  elected 
or  appointed.  Their  salaries  shall  be  paid  by  the  said  counties 
respectively,  and  shall  be  the  same  as  the  salaries  of  the  other 
Justices  of  the  Supreme  Court  residing  in  the  same  counties. 
Their  successors  shall  be  elected  as  Justices  of  the  Supreme 
Court  by  the  electors  of  the  judicial  districts  in  which  they 
lespectively  reside. 

The  jurisdiction  now  exercised  by  the  several  courts  hereby 
abolished,  shall  be  vested  in  the  Supreme  Court.  Appeals  from 
inferior  and  local  courts  now  heard  in  the  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York  and  the  Superior 
Court  of  Buffalo,  shall  be  heard  in  the  Supreme  C'ourt  in  such 
manner  and  by  such  Justice  or  Justices  as  the  Appellate  Divi- 
sions in  the  respective  departments  which  include  New  York  and 
Buffalo  shall  direct,  unless  otherwise  provided  by  the  Legislature. 

New. 


f  e.  circuit    courtii     and    courts    of    oyer    and    termtnes* 
abolished.  • 

Circuit  Courts  and  Courts  of  Oyer  and  Terminer  are  abolished 
from  and  after  the  last  day  of  December,  one  thousand  eight 

ao 
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bandred  and  nmety-flre.  All  their  jnrisdiction  shall  thereupon 
be  vested  in  the  Supreme  Court,  and  all  actions  and  proceedings 
then  pending  in  such  courts  shall  be  transferred  to  the  Supreme 
Court  for  hearing  and  determination.  Any  JuHtice  of  the  Su- 
preme Court,  except  as  otherwise  provided  in  this  article,  may 
hold  court  in  any  county. 

New. 

I  7.  Covrt  of  aiipeals. 

The  Court  of  Appeals  is  continued.  It  shall  consist  of  the  Chief 
Judge  and  Associate  Judges  now  in  office,  who  shall  hold  their 
oflBces  until  the  expiration  of  their  respective  terms,  and  their 
Miccessors,  who  shall  be  chosen  by  the  electors  of  the  State. 
The  official  terms  of  the  Chief  Judge  and  Associate  Judges  shall 
be  fourteen  years  from  and  including  the  first  day  of  January 
Dpxt  after  their  election.  Five  members  of  the  court  shall  form 
a  quorum,  and  the  concurrence  of  four  shall  be  necessary  to  a 
decision.  The  court  shall  have  power  to  appoint  and  to  remove 
its  reporter,  clerk  and  attendants.  Whenever  and  as  often  as  a 
majority  of  the  Judges  of  the  Court  of  Appeals  shall  certify  to 
the  Governor  that  said  court  is  unable,  by  reason  of  the  accumu- 
lation of  causes  pending  therein,  to  hear  and  dispose  of  the  same 
with  reasonable  speed,  the  Governor  shall  designate  not  more  than 
four  Justices  of  the  Supreme  Court  to  serve  as  Associate  Judges 
of  Court  of  Appeals.  The  Justices  .so  designated  shall  be  relieved 
from  their  duties  as  Justices  of  the  Supreme  Court  and  shall 
<«erve  as  Associate  Judges  of  the  CoUrt  of  Appeals  until  the 
canses  undisposed  of  in  said  court  are  reduced  to  two  hundred, 
when  they  shall  return  to  the  Supreme  Court.  The  Governor 
may  designate  Justices  of  the  Supreme  Court  to  fill  vacancies. 
N'o  Justice  shall  serve  as  Associate  Judge  of  the  Court  of  Ap- 
peals except  while  holding  the  office  of  Justice  of  the  Supreme 
Court,  and  no  more  than  seven  Judges:  shall  sit  in  any  case. 
[As  amended  in  1899.] 

CooBt.    1S46.  art.  VI,  {  .3.  amended  in  1869. 

I  8.  Vacancy  In  court  of  appeals,  lioirv  lllled. 

When  a  vacancy  shall  ^ccur  otherwise  than  by  expiration  of 
term,  in  the  office  of  Chief  or  Associate  Judge  of  the  Court  of 
Appeals,  the  same  shall  be  filled,  for  a  full  term,  at  the  next 
general  election  happening  not  less  than  three  months  after  such 
vacancy  occurs;  and  until  the  vacancy  shall  bo  so  filled,  the  (Jov- 
nnior,  by  and  with  the  advice  and  consent  of  the  Senate,  if  the 
Senate  shall  be  in  session,  or  if  not  in  session  the  Governor  may 
fill  such  vacancy  by  appointment.  If  any  such  appointment  of 
Chief  Judge  shall  be  made  from  among  the  Associate  .Judges,  a 
tt*mporary  appointment  of  Associate  Judge  shall  be  made  in  like 
manner;  but  in  such  case,  the  person  appointed  Chief  Judge  shall 
not  be  deemed  to  vacate  his  office  of  Associate  ,Tudge  any  longer 
than  until  the  expiration  of  his  appointment  as  Chief  Judge.  The 
powem  and  jurisdiction  of  the  court  shall  not  be  suspended  for 
want  of  appointment  or  election,  when  the  number  of  .Tudges  is 
TOfficient  to  constitute  a  quorum.  All  apiwintnients  under  this 
«eftion  shall  continue  until  and  including  the  last  day  of  Decem- 
ber next  after  the  election  at  which  the  vacancy  shall  be  filled. 

Const.    1846,  art.  VI,  I  3,  amended  In  1860 
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f  8.  Jnrlsdlction  of  court  of  appeal*. 

After  the  last  day  of  December,  one  thonsand  eight  hundred 
and  ninety-five,  the  jurisdiction  of  the  Court  of  Appeals,  except 
where  the  judgment  is  of  death,  shall  be  limited  to  the  review 
of  questions  of  law.  No  unanimous  decision  of  the  Appellate 
Division  of  the  Supreme  Court  that  there  is  evidence  supporting 
or  tending  to  sustain  a  finding  of  fact  or  a  verdict  not  directed 
by  the  court,  shall  be  reviewed  by  the  Court  of  Appeals.  Ex- 
cept where  the  judgment  is  of  death,  appeals  may  be  taken,  as 
of  right,  to  said  court  only  from  judgments  or  orders  entered 
upon  decisions  of  the  Appellate  Divisioti  of  the 'Supreme  Court, 
finally  determining  actions  or  special  proceedings,  and  from 
orders  granting  new  trials  on  exceptions,  where  the  appendants 
stipulate  that  upon  affirmance  judgment  absolute  shall  be  ren- 
dered against  them.  The  Appellate  Division  in  any  department 
may,  however,  allow  an  appeal  upon  any  question  of  law  which, 
in  its  opinion,  ought  to  be  reviewed  by  the  Court  of  Appeals. 

The  Legislature  may  further  restrict  the  jurisdiction  of  the 
Court  of  Appeals  and  the  right  of  appeal  thereto,  but  the  right 
to  appeal  shall  not  depend  upon  the  amount  Involved. 

The  provisions  of  this  section  shall  not  apply  to  orders  made 
or  judgments  rendered  by  any  General  Term  before  the  last  day 
of  December,  one  thousand  eight  hundred  and  ninety-five,  but 
appeals  therefrom  may  be  taken  under  existing  provisions  of  law. 

New. 
I   10.  Jndgrea   not   to  holcl  any  otb«r  ofHce. 

The  Judj?o8  of  the  Court  of  Appeals  and  the  Justices  of  the 
Supreme  Court  .«»hftll   not  hold  any  other  office  or  public  trust. 
All  votes  for  nuy  of  them,   for  any  other  than  a  judicial  office, 
given  by  the  Ivegislature  or  the  people,  shall  be  void. 
Const.     1846,   art.   VI,    f  10,  amended  In  1868. 

I    11.  Removal  of  Jndves. 

Judges  of  the  Court  of  Appeals  and  Justices  of  the  Supreme 
Court  may  be  removed  by  concurrent  resolution  of  both  houses 
of  the  Legislature,  if  two-thirds  of  all  the  members  elected  to 
each  house  concur  therein.  All  other  judicial  officers,  except 
Justices  of  the  Peace  and  judges  or  justices  of  inferior  courts 
not  of  record,  may  be  removed  by  the  Senate,  on  the  recomm<»n- 
datiou  of  the  Governor,  if  two-thirds  of  all  the  members  elected 
to  the  Senate  concur  therein.  But  no  officer  shall  be  removed 
by  virtue  of  this  section  except  for  cause,  which  shall  be  entered 
on  the  journals,  nor  unless  he  shall  have  been  served  with  a 
statement  of  the  cause  alleged,  and  shall  have  had  an  opportunity 
to  be  hoard.  On  the  question  of  removal,  the  yeas  and  nays 
shall  be  entered  on  the  journal. 
Const.     1846,  art.   VI,   {  11,   amended  In  1860. 

§  12.  Compen  nation  I  ase  restriction  j  assignment  by  arov'- 
ernor. 

No  person  shall  hold  the  office  of  Judge  or  Justice  of  any  court 
longer  than  until  and  including  the  last  day  of  December  next 
after  he  shall  be  seventy  years  of  age.  Each  justice  of  the  su- 
preme court  shall  receive  from  the  state  the  sum  of  ten  thousand 
dollars  per  vear.  Those  assigned  to  the  appellate  divisions  in  the 
third  and  fourth  departments  shall  each  receive  in  addition  tne 
sum  of  two  thousand  dollars,  and  the  presiding  justices  thereof 
the  sum  of  two  thousand  five  hundred  dollars  per  year.  Those 
justices  elected  in  the  first  and  second  iudicial  departments  shall 
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continue  to  receive  from  their  respective  cities,  counties  or  dis- 
tricts, as  now  provided  by  law,  such  additional  compensation  as 
will  make  their  ag^r^iBrate  compensation  what  they  are  now  receiv- 
ing. Those  justices  elected  in  any  juuicial  department  other  than 
the  first  or  second,  and  assigned  to  the  appellate  divisions  of  the 
first  or  second  departments,  shall,  while  so  assigned,  receive 
from  those  departments  respectively,  as  now  provided  by  law, 
such  additional  sum  as  is  paid  to  the  justices  of  those  depart- 
ments. A  justice  elected  in  the  third  or  fourth  department 
assignod  by  the  appelliite  division  or  designated  bjr  the  governor 
to  hold  a  trial  or  special  term  in  a  judicial  district  other  than 
that  in  whicrr  he  is  elected  shall  receive  in  addition  ten  dollars 
per  day  for  expenses  while  actually  so  engaged  in  holding  such 
torm,  which  shall  be  pnid  by  the  state  and  charged  upon  the 
judicial  district  where  the  5<ervice  is  rendered.  The  compensa- 
tion herein  -provided  shall  be  in  lieu  of  and  shall  exclude  all 
other  compensation  and  allowance  to  said  justices  for  expenses 
of  every  kind  and  nature  whatsoever.  The  provisions  of  this 
section  shall  apply  to  the  judges  and  justices  now  in  office  and 
to  those  hereafter  elected. 
Const.    1SI6,  art.  VI.  SI  13,  14.  amended  hi  1888  and  1009. 

I   i:i.  Trial   of  Impeachments. 

The  Assembly  shall  have  the  power  of  impeachment,  by  a  vote 
of  a  majority  of  all  the  members  elected.  The  Court  for  the 
Trial  of  Impeachments  shall  b(^  composed  of  the  President  of  the 
Senate,  the  senators  or  the  major  part  of  .them,  and  the  Judges 
of  the  Court  of  Appeals,  or  the  major  part  of  them.  On  the 
trial  of  an  impenchment  against  tha  Governor  or  Lieutenant- 
Governor,  the  Lieutenant-Governor  shall  not  act  as  a  member  of 
the  court.  No  judicial  officer  shall  exercise  his  office,  after 
articles  of  impeachment  against  him  shall  have  been  preferred 
to  the  Senate,  until  he  shall  have  been  acquitted.  Before  the 
trial  of  an  impeachment  the  members  of  the  court  shall  take  an 
oarh  or  affirmation  truly  and  impartially  to  try  the  impeachment 
according  to  the  evidence,  and  no  person  shall  be  convicted  with- 
ont  the  concurrence  of  two-thirds  of  the  members  present.  Judg- 
ment in  cases  of  impeachment  shall  not  extend  further  than  to 
removal  from  office,  or  removal  from  office  and  disqualification  to 
hold  and  enjoy  aiiy  office  of  honor,  trust  or  profit  under  this 
^tate:  but  the  party  impeached  shall  be  liable  to  indictment  and 
punishment  according  to  law. 
Const.     1846,  art.  VI,  {  1,  amended  In  1860. 

{14.  Canty  coartn. 

The  existing  County  Courts  are  continued,  and  the  Judges 
then'of  now  in  office  shall  hold  their  offices  until  the  expiration 
of  their  respective  terms.  In  the  county  of  Kings  there  shall  be 
iwo  C\)unty  Judges  and  the  additional  County  Judge  shall  be 
chosen  at  the  next  general  election  held  after  the  adoption  of  this 
article.  The  successors  of  the  several  County  Judges  shall  be 
rhosen  by  the  electors  of  the  counties  for  the  term  of  six  years. 
County  Courts  shall  have  the  powers  ami  jurisdiction  they  now 
po«if«esi«,  and  also  original  juris<iiction  in  actions  for  the  recovery 
of  money  only,  where  the  defendants  reside  in  the  county,  and  in 
which  the  complaint  demands  judgment  for  a  sum  not  exceeding 
TWO  thousand  dollars.  The  Legislature  mav  hereafter  enlarge 
or  restrict  the  jurisdiction  of  the  County  Courts,  provided,  how- 
ever, that  their  jurisdiction  shall  not  be  so  extended  as  to  author- 
ize an  action  therein  for  the  re<'overy  of  money  only,  in  wiiich 
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the  sam  demanded  exceeds  two  thousand  dollars,  or  in  whicli 
any  person  not  a  resident  of  the  county  is  a  defendant. 

Courts  of  Sessions,  except  in  the  county  of  New  York,  are 
abolished  from  and  after  the  last  day  of  December,  one  thousand 
eight  hundred  and  ninety-five.  All  the  jurisdiction  of  the  Court 
of  Sessions  in  each  county,  except  the  county  of  New  York,  shall 
thereupon  be  vested  in  the  County  Court  thereof,  and  all  actions 
and  proceedings  then  pending  in  such  Courts  of  Sessions  shall  be 
transferred  to  said  County  Courts  for  hearing  and  determination. 
Every  County  Judge  shall  perform  such  duties  as  may  be  re- 
quired bj'^  law.  His  salary  shall  be  established  by  law,  payable 
out  of  the  county  treasury.  A  County  Judge  of  any  county  may 
hold  County  Courts  in  any  other  county  when  requested  by  the 
Judge  of  such  other  county. 

Const.    1846,  art.  VI,  |  IS,  amended  In  1860. 

I  IR.  Snrronraten'  coarts;  fiarroArateH*  their  potrers  and 
Jvrladictlon ;  vacancten. 

The  existing  Surrogates'  Courts  are  continued,  and  the  Sur- 
rogates now  in  office  shall  hold  their  offices  until  the  expiration  of 
their  terms.  Their  successors  shall  be  chosen  by  the  electors  of 
their  respective  counties,  and  their  terms  of  office  shall  be  six 
years,  except  in  the  county  of  New  Y'ork,  where  they  shall  con- 
tinue to  be  fourteen  years.  Surrogates  and  Surrogates'  Courts 
shall  have  the  jurisdiction  and  powers  which  the  Surrogates  and 
existing  Surrogates'  Courtj^  now  possess,  until  otherwise  provided 
by  the  Legislature.  The  Cfounty  Judge  shall  be  Surrogate  of  his 
county,  except  where  a  separate  Surrogate  has  been  or  shall  be 
elected.  In  counties  having  a  population  exceeding  forty  thou- 
sand, wherein  there  is  no  separate  Surrogate,  the  Legislature 
may  provide  for  the  election  of  a  separate  officer  to  be  Surrogate, 
whose  term  of  office  shall  be  six  years.  When  the  Surrogate 
shall  be  elected  as  a  separate  officer  his  salary  shall  be  established 
by  law,  payable  out  of  the  county  treasury.  No  County  Judge 
or  Surrogate  shall  hold  office  longer  than  until  and  including  the 
last  day  of  December  next-  after  he  shall  be  seventy  years  of 
age.  Vacancies  occurring  in  the  office  of  County  Judge  or  Sur- 
rogate shall  be  filled  in  the  same  manner  as  like  vacancies 
occurring  in  the  Supreme  Court.  The  compensation  of  any 
County  Judge  or  Surrogate  shall  not  be  increased  or  diminished 
during  his  term  of  office.  For  the  relief  of  Surrogates'  Courts 
the  Legislature  may  confer  upon  the  Supreme  Court  In  any 
county  having  a  population  exceeding  four  hundred  ^iiousand,  the 
powers  and  jurisdiction  of  Surrogates,  with  authority  to  try 
issues  of  fact  by  jury  in  probate  cases. 

Const.    1846,  art.  VI,  §  15,  amended  in  1869. 

I   16.  Local  Judicial  olllcerii. 

The  liegislature  may,  on  application  of  the  board  of  super- 
visors, provide  for  the  election  of  local  officers,  not  to  exceed  two 
in  any  county,  to  discharge  the  duties  of  County  Judge  and  of 
Surrogate,  in  cases  of  their  inability  or  of  a  vacancy,  and  In 
such  other  cases  as  may  be  provided  by  law,  and  to  exercise  such 
other  powers  in  special  cases  as  are  or  may  be  provided  by  law. 

Const.    1846,  art.  VI,  §  16,  amended  In  1869. 
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f  IT.   Jnstleea  of  the  peaeei  dlntrlot  eovrt  Jnstlee*, 

The  electors  of  the  several  towns  shalL  at  their  annnal  town 
meetings,  or  at  such  other  time  and  fti  siicn  manner  as  the  Legis- 
lature may  direct,  elect  Justices  of  the  Peace,  whose  tenn  of 
office  shall  be  four  years.  In  case  of  an  election  to  fill  a  vacancy 
occurring  before  the  expiration  of  a  fall  term,  they  shall  hold  tor 
the  residue  of  the  unexpired  term.  Their  number  and  classifica- 
tion may  be  regulated  by  law.  Justices  of  the  Peace  and  judges 
or  justices  of  inferior  courts  not  of  record,  and  their  clerks  may 
l»e  removed  for  cause,  after  due  notice  and  an  opportunity  of 
being  heard,  by  such  courts  as  are  or  may  be  prescribed  by  law. 
Justices  of  the  Pence  and  District  Court  Justices  may  be  elected 
in  the  different  cities  of  this  State  in  such  mftiner,  and  with  such 
p<»wers,  and  for  such  terms,  respectively,  as  are  or  shall  be  pre- 
scribed by  law;  all  other  judicial  officers  in  cities,  whose  election 
or  apiK>intment  is  not  otherwise  provided  for  in  this  article,  shall 
be  chosen  by  the  electors  of  such  cities,  or  appointed  by  some 
local  authorities  thereof. 

^onst.    1846,  art.  VI,  i  18,  amended  In  1860. 

I  IS.  Inferior  local  coarts. 

Inferior  local  courts  of  civil  and  criminal  jurisdiction  may  be 
es^tablished  by  the  l^egislature,  but  no  inferior  local  court  here^ 
after  created  shall  be  a  court  of  record.  The  Legislature  shall 
not  hereafter  confer  upon  any  inferior  or  local  court  of  its  crea- 
tion, any  equity  jurisdiction  or  any  greater  Jurisdiction  in  other 
respects  than  is  conferred  upon  County  Courts  by  or  under  this 
article.  Except  as  herein  otherwise  provided,  all  judicial  officers 
$ihall  be  elected  or  appointed  at  such  times  and  in  such  manner 
as  the  Legislature  may  direct. 

Const.    ISM,  art.  VI,  i  19,  amended  In  186» 

i  19.  €71  erica  of  courts. 

Clerks  of  the  several-  counties  shall  be  clerks  of  the  Supreme 
Court,  with  such  powers  and  duties  as  shall  be  prescribed  by 
law.  The  Justices  of  the  Appellate  Division  in  each  department 
shall  have  power  to  appoint  and  to  remove  a  clerks  who  shall  keep 
his  office  at  a  place  to  be  designated  bjl  said  Justices.  The  Clerk 
of  the  Court  of  Appeals  shall  keep  his  office  at  the  seat  of  gov- 
♦rnment.  The  Clerk  of  the  Court  of  Appeals  and  the  clerks  of 
the  Appellate  Division  shall  receive  compensation  to  be  estab- 
U$:hed  by  law  and  paid  out  of  the  public  treasury. 

Const.    1846,  art.  VI,  I  20,  amended  in  1869. 

f  20.  Ifo  Judicial  Olllcer,  except  Justice  of  the  peace,  to 
receive  fee«|  not  to  act  mm  attorney  or  counselor. 

No  judicial  officer,  except  Justices  of  the  Peace,  shall  receive 
to  his  own  use  any  fees  or  perquisites  of  office;  nor  shall  any 
Judge  of  the  Court  of  Appeals,  or  Justice  of  the  Supreme  Court, 
«>r  any  County  Judge  or  Surrogate  hereafter  elected  in  a  county 
having  a  population  exceeding  one  hundred  and  twenty  thousand, 
practice  as  an  attorney  or  counselor  in  any  court  of  record  in 
this  State,  or  act  as  referee.  The  Legislature  may  impose  a 
nmilar  prohibition  upon  County  Judges  and  Surrogates  in  other 
coontiea.     No  one  aludl  be  eligible  to  the  office  of  Judge  of  the 
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Court  of  Appeals,  Justice  of  the  Supreme  Court,  or,  except  in 
the  county  of  Hamilton,  to  the  office  of  County  Judge  or  Surro- 
gate,  who  is  not  an  attorney  and  counselor  of  this  State. 

Const.    1846,  art.  VI,  {  21,  ameDded  Id  1869. 

{  21.  Publication  of  statuteii. 

The  Legislature  shall  provide  for  the  speedy  publication  of  all 
statutes,  and  shall  regulate  the  reporting  of  the  decisions  of  the 
courts;  but  all  laws  and  judicial  decisions  shall  be  free  for  pub- 
lication by  any  person. 

Const.    1846,  art.  VI,  $  23,  amended  In  1869. 

f  22.  Terms  of  '6lllce  of  present  Justices  of  the  peace  and 
local  Judicial  oHlcers. 

Justices  of  the  Peace  and  other  local  judicial  officers  provided 
for  in  sections  seventeen  and  eighteen,  in  office  when  this  article 
takes  effect,  shall  hold  their  offices  until  the  expiration  of  their 
respective  terms. 

Const.    1846,  art.  VI,  |  25,  amended  In  1869.  • 

I  28.  Courts  of  special  sessions. 

Courts  of  Special  Sessions  shall  have  such  jurisdiction  of 
offenses  of  the  grade  of  misdemeanors  as  may  be  prescribed  by 
law. 

CsDst.    1M6,  art.  VX,  f  26,  amended  In  1869. 
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ARTICIiB  SBTBIVTH. 

Sec.    1.  State  credit  not  to  be  glTcn.  < 

2.  State  debts,  power  to  contract. 

3.  State  debts  to  repel  InTaslons. 

4.  Limitation  of  leglslatiTc  power  to  create  debts. 

5.  Sinking  fund,  how  kept  and  Invested. 

0.  Claims  barred  by  statute  of  limitations. 

7.  Forest  preserre. 

8.  Canals,  not  to  b<»  sold;  not  applicable  to  certain  canals;  disposition 

of  funds. 

9.  No  tolls  to  be  imposed;  contracts  for  work  and  materials;  no  extra 

compensatloiK 

10.  Canal  Improrement  and  cost  thereof. 

11.  Payment  of  debts  of  the  State. 

12.  ImproTcment  of  hUrhwajs. 

I  1.  State  credit  not  to  be  iriven. 

The  credit  of  the  State  shall  DOt  in  any  manner  be  given  or 
loaned  to  or  in  aid  of  any  individual,  association  or  corporation. 

Const.    1846,  art.  VII.  9  9. 

f  2,  State  debta*  poorer  to  contract. 

The  State  may,  to  meet  casual  deficits  or  failures  in  revenues, 
or  for  expenses  not  provided  for,  contract  debts;  but  such  debts, 
direct  or  contingent,  singly  or  in  the  aggregate,  shall  not  at  any 
time  exceed  one  million  of  dollars:  and  the  moneys  arising  from 
the  loans  creating  such  debts  shall  be  applied  to  the  purpose  for 
which  they  vrere  obtained,  or  to  repay  the  debt  so  contracted, 
and  to  no  other  purpose  whatever. 

Const.    1S46,  art.  VII,  f  10. 

I  8.  State  debts  to  repel  Invasions. 

In  addition  to  the  above  limited  power  to  contract  debts,  the 
State  may  contract  debts  to  repel  invasion,  suppress  insurrection, 
or  defend  the  State  in  war;  but  the  money  arising  from  the  con- 
tracting of  such  debts  shall  be  applied  to  the  purpose  for  which 
it  was  raised,  or  to  repay  such  debts,  and  to  no  other  purpose 
whatever. 

Const.    1846,  art.  Til,  I  11. 

I  4.  Ijinaltatlon  of  leirlslatiTe  power  to  create  debts. 

Except  the  debts  specified  in  sections  two  and  three  of  this 
article,  no  debts  shall  be  hereafter  contracted  by  or  in  behalf 
of  this  State,  unless  such  debt  shall  be  authorized  by  a  law, 
for  some  single  work  or  object,  to  be  distincly  specified  therein; 
and  such  law  shall  impose  and  provide  for  the  collection  of  a 
direct  annual  tax  to  pay,  and  sufllcient  to  pay,  the  interest  on 
such  debt  as  it  falls  due,  and  also  to  pay  and  discharge  the 
principal  of  such  debt  within  fifty  years  from  the  time  of  the 
contracting  thereof.  No  such  law  shall  take  effect  until  it  shall, 
at  a  general  election  have  been  submitted  to  the  people,  and  have 
received  a  majority  of  all  the  votes  cast  for  and  against  it  at 
such  election.  On  the  final  passage  of  such  bill  in  either  honso 
rtf  the  Legislature,  the  question  shall  be  taken  by  ayes  and  noes, 
fo  be  duly  entered  on  the  journals  thereof,  and  shall  be:  **  Shall 
this  bill  pass,  and  ought  the  same  to  receive  the  sanction  of  the 
people?" 
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The  Le^slature  may  at. any  time,  after  the  approval  of  such 
law  by  the  people,  if  no  debt  shall  have  been  contracted  in  pur- 
suance thereof,  repeal  the  same;  and  may  at  any  time,  by  law, 
forbid  the  contracting  of  any  further  debt  or  liability  under  such 
law;  but  the  tax  imposed  by  such  act,  in  proportion  to  the  debt 
and  liability  which  may  have  been  contracted,  in  pursuance  of 
such  law,  snail  remain  m  force  and  be  irrepealable,  and  be  annu- 
ally collected,  until  the  proceeds  thereof  shall  have  made  ,the 
provision  hereinbefore  specified  to  pay  and  discharge  the  interest 
and  principal  of  such  debt  and  liability.  The  money  arising  from 
any  loan  or  stock  creating  such  debt  or  liability  shall  be  applied 
to  the  work  or  object  specified  in  the  act  authorizing  such  debt 
or  liability,  or  for  the  payment  of  such  debt  or  liability,  and 
for  no  other  purpose  whatever.  No  such  law  shall  be  submitted 
to  be  voted'  on,  within  three  months  after  its  passage  or  at  any 
general  election  when  any  other  law,  or  any  bill  snail  be  sub- 
mitted to  be  voted  for  or  against,  l^he  Legislature  may  provide 
for  the  issue  of  bonds  of  the  state  to  run  for  a  period  not  ex- 
ceeding fifty  years  in  lieu  of  bonds  heretofore  authorized  but 
not  issued  and  shall  impose  and  provide  for  the  collection  of  a 
direct  annual  tax  for  the  payment  of  the  same  as  hereinbefore 
required.  When  any  sinking  fund  created  under  this  section 
shall  equal  in  amount  the  debt  for  which  it  was  created,  no 
further  direct  tax  shall  be  levied  on  account  of  said  sinking  fund 
and  the  Legislature  shall  reduce  the  tax  to  an  amount  equal  to 
the  accruing  interest  on  such  debt.  The  Legislature  may  from 
time  to  time  alter  the  rate  of  interest  to  be  i>aid  upon  any  State 
debt,  which  has  been  or  may  be  authorized  pursmuit  to  the  pro- 
visions of  this  section,  or  upon  any  part  of  such  debt,  provided, 
however,  that  the  rate  of  interest  shall  not  be  altered  upon  any 
part  of  such  debt  or  upon  any  bond  or  other  evidence  thereof, 
which  has  been,  or  shall  be  created  or  issued  before  such  altera- 
tion. In  case  the  Legislature  increase  the  rate  of  interest  upon 
any  such  debt,  or  part  thereof,  it  shall  impose  and  provide  for 
the  collection  of  a  direct  annual  tax  to  pay  and  sufficient  to  pay 
the  increased  or  altered  interest  on  such  debt  as  it  falls  due 
and  also  to  pay  and  discharge  the  principal  of  such  debt  within 
fifty  years  from  the  time  of  the  contracting  thereof,  and  shall 
appropriate  annually  to  the  sinking  fund  moneys  in  amount 
sufficient  to  pay  such  interest  and  pay  and  discharge  the  princi- 
pal of  such  debt  when  it  shall  become  due  and  payable. 
Ck>n8t.     1846,   art.   YII,   S   12,   amended  In    1905    and  1909. 

f  6.  Sinking  fond,  bow  kept  and  Inveated. 

The  sinking  funds  provided  for  the  payment  of  interest  and  the 
extinguishment  of  the  principal  of  the  debts  of  the  State  shall 
le  separately  kept  and  safely  invested,  and  neither  of  them  shall 
be  appropriated  or  used  in  any  manner  other  than  for  the  specific 
purpose  for  which  it  shall  have  been  provided. 
Const.     1846,   art.   YII,   S  18,  amended  In  1874. 

I  6.  Claims  barred  by  statiite  of  limfltatlona. 

Neither  the  Legislature,  canal  board,  nor  any  perJson  or  per- 
sons acting  in  behalf  of  the  State,  shall  audit,  allow  or  pay  any 
claim  which,  as  between  citizens  of  the  State,  would  be  barred 
by  lapse  of  time.    This  provision  shall  not  be  construed  to  repeal 
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any  Rtatute  fixiu^  the  time  within  which  claims  shall  be  pre- 
sented or  allowed,  nor  shall  it  extend  to  any  claim  duly  presented 
within  the  tim-e  allowed  by  law,  and  prosecuted  with  due  dili- 
gence from  the  time  of  such  presentment.  But  if  the  claimant 
shall  be  under  lepal  disability,  the  claim  may  be  presented  within 
two  years  after  such  disability  is  removed. 
Comst.     1S46,  art.  VII.   I  14.  amended  in  4^74. 

I  7*  Forest  prenerve. 

The  lands  of  the  State,  now  owned  or  hereafter  acquired,  con- 
stituting? the  forest  preserve  as  now  fixed  by  law,  shall  be  for- 
ever kept  as  wild  forest  lands.  They  shall  not  be  leased,  sold 
or  exehauf^ed,  or  be  taken  by  any  corporation,  public  .or  private, 
nor  tahall  the  timber  thereon  be  sold,  removed  or  destroyed. 

Kew. 

f  8.  Canaln,  not  to  be  soldi  not  applied  to  certain 
eanaliii  dlapoHltlon  of  fnndii. 

The  Letrislature  shall  not  sell,  lease  or  otherwise  dispose  of  the 
Erie  canal,  the  Osweiro  canal,  the  Champlain  canal,  tiie  Cayuf?a 
and  Seneca  canal,  or  the  Black  River  canal;  but  they  shall 
remain  the  property  of  the  State  and  under  its  management  for- 
ever. The  prohibition  of  lease,  sale  or  other  disposition  herein 
containe<l.  shall  not  apply  to  the  canal  known  as  the  Main  and 
Hamburg  street  canal,  situattKl  in  the  city  of  Buflfalo,-  and  which 
extends  easterly  from  the  westerly  line  of  Main  street  to  the 
Winterly  line  of  Hamburg  street.  All  funds  that  may  be  de- 
rived from  any  lease,  sale  or  other  disiwsitiou  of  any  canal  shall 
be  appli<Hl  to  the  improvement,  superintendence  or  repair  of  the 
remaining  portion  of  the  canals. 
Const.     1846,  art.  VII.  |  G,  amended  in  1882. 

i  O.  Ho  toIlM  to  be  Impoaedi  contracts  for  trortc  and  ma- 
terials;  no  extra  compensation. 

Xo  tolls  shall  hereafter  be  imposed  on  persons  or  property 
transnorted  on  the  canals,  but  all  boats  navigating  the  canals, 
and  the  owners  and  masters  thereof,  shall  be  subject  to  such  laws 
and  regulations  as  have  b(*en  or  may  hereafter  be  enacted  con- 
cerning the  navigation  of  the  canals.  The  Legislature  shall  an- 
nually, by  equitable  taxes,  make  provision  for  the  expenses  of  the 
sui>erintendence  and  repairs  of  the  canals.  All  contracts  for 
work  or  materials  on  any  canal  shall  be  made  with  the  persons 
who  shall  offer  to  do  or  provide  the  same  at  the  lowest  price, 
with  adcHiuate  security  for  their  performance.  No  extra  compen- 
sation shall  be  made  to  any  contractor:  but  if,  from  any  unfore- 
seen cause,  the  terms  of  any  contract  shall  prove  to  be  unjust 
and  oppressive,  the  cannal  board  may,  upon  the  application  of  the 
contractor,  cancel  such  contract. 
Coiuit.     1846,  art.  VII,  I  3.  amended  In  1882. 

i   lO.  Canal  Improvement,  and  cost  thereof* 

The  canals  may  be  improved  in  such  manner  as  the  Legisla- 
ture shall  provide  by  law.  A  debt  may  be  authorized  for  that 
purpose  in  the  mode  prescribed  by  section  four  of  this  article,  or 
the  cost  of  such  improvement  may  be  defrayed-  by  the  appropria- 
tion of  funds  from  the  state  treasury,  or  by  equitable  annual  tax. 

New. 
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I   11.  Parment  of  debta  of  the  uitkie» 

The  Legislature  may  appropriate  out  of  any  funds  in  the 
treasury,  nioneyB  to  pay  the  accruing  interest  and  principal  of 
any  debt  heretofore  or  hereafter  created,  or  any  part  thereof  and 
may  p>et  apart  in  each  fiscal  yefir,  moneys  in  the  state  treasury 
as  a  sinking  fund  to  pay  the  interest  as  it  falls  due  and  to 
pay  and  discharge  the  principal  of  any  debt  heretofore  or  here- 
after created  under  section  four  of  article  seven  of  the  constitu- 
tion until  the  same  shall  be  wholly  paid,  and  the  principal  and 
income  of  such  mnking  fund  shall  be  applied  to  the  purpose  for 
which  said  sinking  fund  is  created  and  to  no  other  purpose  what- 
ever; and,  in  the  event  such  moneys  so  set  apart  in  any  fiscal 
year  be  sufficient  to  provide  such  sinking  fund,  a  direct  annual 
tax  for  such  year  need  not  be  imposed  and  collected,  as  required 
by  the  provisions  of  said  section  four  of  article  seven,  or  of  any 
law  enacted  in  pursuance  thereof. 
Added  In  1906. 

$   12.  Improvemeut  of  bliphfray-ii* 

A  debt  or  debts  of  the  state  may  be  authorized  by  law  for  the 
improvement  of  highways.  Such  highw^ays  shall  be  determined 
under  general  laws,  which  shall  also  provide  for  the  equitable 
apportionment  thereof  among  the  counties.  The  aggregate  of 
the  debts  authorized  by  this  section  shall  not  at  any  one  time 
exceed  the  sum  of  fifty  millions  of  dollars.  The  payment  of  the 
annual  interest  on  such  debt  and  the  creation  of  a  sinking  fund 
oi  at  least  two  per  centum  per  annum  to  discharge  the  prin- 
cipal at  maturity  shall  be  provided  by  general  laws  whose  force 
and  effect  shall  not  be  diminished  during  the  existence  of  any 
debt  created  thereunder.  The  Legislature  may  by  general  laws 
require  the  county  or  town  or  both  to  pay  to  the  sinking  fund 
the  proportionate  part  of  the  cost  of  any  such  highway  within 
the  boundaries  of  such  county  or  town  and  the  proportionate 
part  of  the  interest  thereon,  but  ho  county  shall  at  any  time  for 
any  highway  be  required  to  pay  more  than  thirty-five  hundredths 
of  the  cost  of  such  highway,  and  no  town  more  than  fifteen  hun- 
dredths. None  of  the  provisions  of  the  fourth  section  of  this 
article  shall  apply  to  debts  for  the  improvement  of  highways 
hereby   authorized. 

Added  in  1905. 
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ARTICL.B    EIGHTH. 

Sec    1.  Corporations,  formation  of. 

2.  Does  of  corporations. 

3.  Corporation,  Ueflnltion  of  term. 

4.  Savlni^s   bank    chart <>rfl;    restrictions   upon  trustees;    special   charters 

not  to  be  i^ranted. 

5.  Specie  payment. 

6.  Registry  of  bills  or  notes. 

7.  Liability  of  stockholders  of  banks. 

&  BlUholders  of  insolvent  bank,   psef erred  creditors. 
9.  Credit  or  money  of  the  state  not  to  be  glTen. 

10.  Counties,    cltlos   and   towns   not    to   gire   or   loan   money   or   credit; 

limitation  of  Indebtedness. 

11.  State  board   of  charities;    state   commission   in    lunacy;    state   com> 

mission  of  prisons. 

12.  Boards  appointed  by  governor. 

13.  Existing  laws  to  remain  in  force. 

14.  Maintenance  and  support  of  Inmates  of  charitable  Institutions. 

15.  Commissioners  continued  In  office. 

I  1.  Corporations,  formation  off. 

Corporations  may  be  formed  under  general  laws;  but  shall  not 
be  created  by  special  act,  except  for  municipal  purposes,  and  in 
cases- where,  in  the  judgment  of  the  Legislature,  the  objects  of 
the  corporation  cannot  be  attained  under  general  laws.  All  gen- 
eral laws  and  special  acts  passed  pursuant  to  this  section  may  be 
altered  from  time  to  time  or  repealed. 

Const.    1810.  art.  VIII,  I  1. 

I  2.  ]>neB  of  eorporations. 

Dues  from  corporations  shall  be  secured  by  such  indiyidual 
liability  of  the  corporators  and  other  means  as  may  be  prescribed 
by  law. 

Const.    1S46.  art.  VIII,  I  2. 

I  8.  Corporation,  definition  of  term. 

The  term  corporations  as  used  in  this  article  shall  be  constnied 
to  include  all  associations  and  joint-stock  companies  having  any 
of  the  powers  or  privileges  of  corporations  not  possessed  by  in- 
dividuals or  partnerships.  And  all  corporations  shall  have  the 
right  to  sue  and  shall  be  subject  to  be  sued  in  all  courts  in  like 
cases  as  natural  persons. 

Const.    1846.  art.  VIII.  f  3. 

I  4.  Sa^lnv*  bank  charters  i  reatrletions  npon  trustees  { 
si»e«fnl  eliartera  not  to  be  vfi^ated. 

The  Legislature  shall,  by  general  law,  conform  all  charters  of 
savings  banks,  or  institutions  for  savings,  to  a  uniformity  of 
powers,  rights  and  liabilities,  and  all  charters  hereafter  granted 
for  such  corporations  shal)  be  made  to  conform  to  such  general 
law,  and  to  such  amendments  as  may  be  made  thereto.  And  no 
each  corporation  shall  have  any  capital  stock,  nor  shall  the 
trustees  thereof,  or  any  of  them,  have  any  interest  whatever, 
direct  or  indirect,  in  the  profits  of  such  corporation;  and  no  di- 
rector or  trustee  of  any  such  bank  or  institution  shall  be  inter- 
red in  any  loan  or  use  of  any  money  or  property  of  such  bank 
or  institQtion  for  Bayings.  The  Legislature  shall  have  no  power  to 

do 
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pass  any  act  granting  any  special  charter  for  banking  purposes; 
but  cori>orations  or  associations  may  be  formed  for  such  purposes 
under  general  laws.  # 

Conat.     1846,  art.  VIII,   {  4,  amended  In  1874. 

f  6.  Specie  paT^ment. 

The  Legislature  shall  have  no  power  to  pass  any  law  sanction- 
ing in  any  manner,  directly  or  indirectly,  the  suspenmon  of  sptn-ie 
payments,  by  any  person,  association  or  corporation,  issuing  bank 
notes  of  any  description. 

Const.     184C,  art,   VIII,   S  5. 

i   6.  Reviiitry  of  bllU  or  notea. 

The  Legislature  shall  provide  by  law  for  the  registry  of  all 
bills  or  notes,  issu?d  or  put  in  circulatir>n  as  money,  and  shall 
require  ample  security  for  the  redemption  of  the  same  in  specie. 

Const.     1846,  art.   VIII,   |   6. 

I   7.  LflabllitT^  of  atockholdem   of  banka. 

The  stockholders  of  every  corporation  and  joint-stock  associa- 
tion for  banking  puriK)ses,  shall  be  individually  responsible  to  the 
amount  of  their  respective  share  or  shares  of  stock  in  any  such 
corporation  or^association,  for  all  its  debts  and  liabilities  of  every 
kind. 
Const.    1846.  art.  VIII.  |  7. 

i  8.  Blllbolclera  of  inaolTent   bank,  preferred  ereditora. 

In  case  of  the  insolvency  of  any  bank  or  banking  association, 
the  billholders  thereof  shall  be  entitled  to  preference  in  payment, 
•ver  all  other  creditors  of  such  bank  or  association. 
Const.     IWG,  art.  VIII,   |  8. 

I  9.  Credit  or  money  of  the  state  not  to  be  vt'ven. 

Neither  the  credit  nor  the  money  of  the  State  shall  be  given 
or  loaned  to  or  in  aid  of  any  association,  coriM)rati()n  or  private 
undertaking.  This  section  shall  not,  however,  prevent  the  Legis- 
lature from  making  such  provision  for  the  education  and  siii)port 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  a3  to 
it  may  seem  proper.  Nor  shall  it  apply  to  any  fund  or  property 
now  held,  or  which  may  hereafter  be  held,  by  the  State  for 
educational  purpose. 

Oonst     1846,  art.  VIII,   |  10,  added  in  1874. 
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f  lO.  lilmftation  of  tndebtedneiia  of  counties,  ttltleiiy  totrns 
and  vlUnireB;  exception  aa  to  city  of  Ke'vw  York. 

No  county,  city,  town  or  village  Bhall  hereafter  give  any  money 
or  property,  or  loan  its  money  or  credit  to  or  in  aid  of  any 
individual,  association  or  cori)oration.  or  become  directly  or  in- 
directly the  owner  of  stock  in,  or  bonds  of,  any  association  or 
corporation;  nor  shall  any  such  county,  city,  town  or  village  be 
allowed  to  incur  any  indebtedness  except  for  county,  city,  town 
or  village  purposes.  Tliis  section  shall  not  prevent  such  county, 
city,  town  or  village  from  making  such  provision  for  the  aid  or 
support  of  its  poor  as  may  l>e  authoriztKf  by  law.  No  county  or 
city  shall  be  allowed  to  become  indebted  for  any  purpose  or  in 
any  manner  to  an  amount  which,  including  existing  indebtedness, 
fhall  excet»d  ten  per  centum  of  the  assessed  valuation  of  the  real 
estate  of  such  county  or  city  subject  to  taxation,  as  it  ap[)eared 
by  the  assessn»ent-rolls  of  said  county  or  city  on  the  last  assess- 
ment for  state  or  county  taxes  prior  to  the  incurring  of  such 
indebtedness;  and  all  indebtedness  in  excess  of  such  limitations, 
except  such  as  now  may  exist,  shall  be  absolutely  void,  except 
as  herein  otherwise  provided.  No  county  or  city  whose  present 
indebtedness  exceeds  ten  per  centum  of  the  assessed  valuation 
ftf  its  real  estate  subject  to  taxation,  shall  be  allowed  to  become 
indebted  in  any  further  amount  until  such  indebtedness  shall  be 
riHiiiced  within  such  limit.  This  section  shall  not  be  construed 
to  prevent  the  issuing  of  certificates  of  indebtedness  or  revenue 
W>nds  issued  in  anticipation  of  the  collection  of  taxes  for  amounts, 
actually  contained,  or  to  be  contained  in  the  taxes  for  the  year 
when  such  certificates  or  revenue  bonds  are  issued  and  payable 
'»ut  of  such  taxes;  nor  to  prevent  the  city  of  New  York  from 
i<>sQing  bonds  to  be  redeemed  out  of  the  tax  levy  for  the  year 
n«'xt  succeetling  the  year  of  their  issue,  provided  that  the  amount 
of  such  bonds  which  may  be  issued  in  any  one  year  in  excess  of 
♦he  limitations  herein  contained  shall  not  exceed  one-tenth  of 
one  per  centum  of  the  assessed  valuation  of  the  real  estate  of 
<aid  city  subject  to  taxation.  Nor  shall  this  section  be  construed 
to  prevent  the  issue  of  bonds  to  provide  for  the  supply  of  water; 
but  the  term  of  the  l)onds  issued  to  provide  the  supply  of  water, 
in  excess  of  the  limitation  of  indebtedness  fixed  herein,  shall  not 
exceed  twenty  years,  and  a  sinking  fund  shall  be  created  on  the 
i!*suing  of  the  said  bonds  for  their  redemption,  by  raising  annu« 
ally  a  sum  which  will  produce  an  amount  equal  to  the  sum  of 
the  principal  and  interest  of  said  bonds  at  their  maturity.  All 
certificates  of  indebtedness  or  revenue  bonds  issued  in  anticipa- 
tion of  the  collection  of  taxes,  which  are  not  retired  within  five 
years  after  their  date  of  issue,  and  bonds  issued  to  provide  for 
the  supply  of  water,  and  any  debt  hereafter  incurred  by  any 
portion  or  part  of  a  city,  if  there  shall  be  any  such  debt,  shall 
^•^  inclnderl  in  ascertaining  the  ix)wer  of  the  city  to  become 
otherwise  indebted;  except  that  debts  incurred  by  the  city  of 
Xew  York  after  the  first  day  of  January,  nineteen  hundred  and 
four,  and  debts  incurred  by  any  city  of  the  second  class  after 
the  first  day  of  January,  ninoteen  hundred  and  eight,  and  debts 
iocorred  by  any  city  of  the  third  class  after  the  first  d«y  of 
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January,  nineteen  hundred  and  ten,  to  provide  for  the  supply  of 
water  shall  not  be  so  included;  and  except  further  that  any 
debt  hereafter  incurred  by  the  city  of  New  York,  for  a  public 
improvement  owned  or  to  bo  owned  by  the  city,  which  yields 
to  the  city  current  net  revenue,  after  making  any  necessary 
allowance  for  repairs  and  maintenance  for  which  the  city  is 
liable,  in  excess  of  the  interest  on  said  debt  and  of  the  annual 
installments  necessary  for  its  amortization  may  be  excluded  in 
ascertaininiBT  the  power  of  said  city  to  become  otherwise  indebted, 
provided  that  a  sinking  fund  for  its  amortization  shall  have  been 
established  and  maintained  and  thnt  the  lindebtedness  shall  not 
be  so  excluded  during  any  period  of  time  when  the  revenue 
aforesaid  shall  not  be  sufficient  to  equal  the  said  interest  and 
amortization  installments,  and"  except  further  that  any  indebt- 
edness heretofore  incurred  by  the  city  of  New  York,  for  any 
rapid  transit  or  dock  investment,  may  be  so  excluded  propor- 
tionately to  the  extent  to  which  the  current  net  revenue  received 
by  said  city  therefrom  shall  meet  the  interest  and  amortization 
installments  thereof,  provided  thnt  any  increase  in4  the  debt  in- 
curring power  of  the  city  of  New  York  which  shal'  result  from 
the  exclusion  of  debts  heretofore  incurred,  shall  be  available 
only  for  the  acquisition  or  construction  of  properties  to  be  used 
for  rapid  transit  or  dock  purposes.  The  legislature  shall  pre- 
scribe the  method  by  which  and  the  terms  and  conditions  under 
which  the  amount  of  an.v  debt  to  be  so  excluded  shall  be  deter- 
mined, and  no  such  debt  shall  be  excluded  except  in  accordance 
with  the  determination  so  prescribed.  The  legislature  may  in 
its  discretion  confer  appropriate  jurisdiction  on  the  apjiellate 
division  of  the  supreme  court  in  the  first  judicial  department 
for  the  purpose  of  determining  the  amount  of  any  debt  to  be  so 
excluded.  Xo  indebtedness  of  a  citjr  valid  at  the  time  of  its 
inception,  shall  thereafter  become  mvalid  by  reason  of  the 
operation  of  any  of  the  provisions  of  this  section.  Whenever 
the  boundaries  of  any  city  are  the  same  as  those  of  a  county, 
or  when  any  city  sliall  include  within  its  boundaries  more  .than 
one  county,  the  power  of  any  county  wholly  included  within  such 
city  to  become  indebted  shall  cease,  but  the  debt  of  the  county, 
heretofore  existing,  shall  not,  for  the  purposes  of  this  section,  be 
reckoned  as  a  part  of  the  city  debt.  The  amount  hereafter  to  be 
raised  by  tax  for  county  or  city  purposes,  in  any  county  contain- 
ing a  city  of  over  one  hundred  thousand  inhabitants,  or  any 
such  city  of  this  State,  in  addition  to  providing  for  the  principal 
and  interest  of  existing  debt  shall  not  in  the  aggregate  exceed 
in  any  one  year  two  per  centum  of  the  assessed  valuation  of  the 
real  and  personal  estate  of  such  county  or  city,  to  be  ascertainwl 
as  prescribed  in  this  section  in  respect  to  county  or  city  debt. 

Const.    1846,   art.   YIII,  |   11,  added   In  1874,  and  amended  in  1884,   1S88, 
1900,  1007  and  1900. 

I   11.  State  board  of  charttfleai  state  commflsalon  In  la- 
nacyi  state  commission  of  prisons* 

The  liegislature  shall  provide  for  a  state  board  of  charities, 
which   shall   visit    and    inspect   all    institutionB,    whether   state. 
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coanty.  municipal,  incorporated  or  not  incorporated^  which  are 
of  a  charitable,  eleemosynary,  correctional  or  reformatory  char- 
acter, excepting?  only  such  institutions  as  are  hereby  made  sub- 
ject to  the  visitation  and  inspection  of  either  of  the  commissions 
hereinafter  mentioned,  but  including  all  reformatories  except 
those  in  which  adult  males  convicted*  of  felony  shall  be  confined; 
a  state  commission  in  lunacy,  which  shall  visit  and  inspect  all 
institutions,  either  public  or  private,  used  for  the  care  and  treat- 
ment of  the  insane  (not  including?  institutions  for  epileptics  or 
idiots);  a  state  commission  of  prisons  which  shall  visit  and  inspect 
all  institutions  used  for  the  detention  of  sane  adults  charged  with 
or  convicted  of  crime,  or  detained  as  witnesses  or  debtors. 

New. 

i   12.  B<»arflta  appointed  by  sovernoi:* 

The  members  of  the  said  board  and  of  the  said  commissions 
shall  be  appointed  by  the  Governor,  by  and  with  the  advice  and 
cons«ent  of  the  Senate;  and  any  member  may  be  removed  from 
office  by  the  Governor  for  cause,  an  opportunity  having  been 
given  him  to  be  heard  in  his  defense. 

N«w. 

I  13.  EIxflatlnflT  lavrs  to  remain  In  force. 

Existing  laws  relating  to  institutions  referred  to  in  the  fore- 
going sections  an^  to  their  supervision  and  Inspection,  in  so  far 
as  such  laws  are  not  inconsistent  with  the  provisions  of  the  Con- 
stitution, shall  remain  in  force  until  amended  or  repealed  by  the 
Legislature.  The  visitation  and  inspection  herein  provided  for 
snail  not  be  exclusive  of  other  visitation  and  inspection  now 
authorized  by  law. 

N«w. 

I  14.  Maintenance  and  support  of  Inmates  of  charitable 
iantltntlons. 

Nothing  in  this  Constitution  contained  shall  prevent  the  Legis- 
lature from  making  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as  to 
it  may  seem  proper;  or  prevent  any  county,  city,  town  or  village 
from  providing  for  the  care,  support,  maintenance  and  secula«- 
education,  of  inmates  of  orphan  asylums,   homes  for  dependent 

children  or  correctional  institutions,  whether  under  public  or 
private  control.  Payments  by  counties,  cities,  towns  and  villages 
to  charitable,  eleemosynary,  correctional  and  reformatory  institu- 
tions, wholly  or  partly  under  private  control,  for  care,  support 
and  maintenance,  may  be  authorized,  but  shall  not  be  required 
by  the  LegiBlature.     No  such  payments  shall  be  made  for  any 
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inmate  of  such  institutions  who  is  not  received  and  retained 
therein  pursuant  to  rules  established  by  the  state  board  of  chari- 
ties. Such  rales  shall  be  subject  to  the  control  of  the  Legislature 
by  general  laws. 

New. 

I   16.  ComiiilMiloiiers   continned  In   ofllce. 

Commissioners  of  the  state  board  of  charities  and  commission- 
ers of  the  state  commission  in  lunacy,  now  holding  office,  shall  be 
continued  in  office  for  the  term  for  which  they  were  appointed, 
respectively,  unless  the  Ix^gislature  shall  otherwise  provide.  The 
Legislature  may  confer  upon  the  corn-missions  and  upon  the  board 
mentioned  in  the  foregoing  sections  any  additional  iwwers  that 
are  not  inconsistent  with  other  provisions  of  the  Constitution. 

•    New, 
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ARTICLES  NINTH.  « 

Sec:     1.  Common  tcbooU. 

2.  Reirents  of   tbe   university. 

3.  (^omm*n  iicbool,  literature  and  tbe  United  States  deposit  funds. 

4.  No  aid  to  denominational  schools. 

I   1.   dommon  nolioolii* 

Th(»  I^enrHilRtiire  shall  provide,  for  the  maintenance  and  support 
of  a  system  of  free  eomraon  w?hools,  wherein  all  the  children  of 
this  State  may  be  educated. 
New. 

f  2.  Resentu  of  tbe*  vnlveraltT* 

Tbe  corporation  created  in  the  year  one  thousand  seven  hun- 
dred and  eiphty-fonr,  under  the  name  of  The  Regents  of  the 
University  of  the  State  of  New  York,  is  hereby  continued  under 
the  name  of  TTie  University  of  the  State  of  New  Yorji.  It  shall 
be  ifoverned  and  its  corporate  powers,  which  may  be  increased, 
modified  or  diminished  by  the  I^egislature,  shall  be  exercised  by 
not  less  than  nine  regents. 

New. 

I  3.  Common  Kchool,  llteratare  and  t1i«  United  Stateii 
deposit  fnuda. 

Th«!»  capital  of  the  common  school  fnnd,  the  capital  of  th<^  litera- 
ture fund,  and  the  capital  of  the  Unite<l  States  deposit  fund,  shall 
be  respectively  preserved  inviolate.  The  revenue  of  the  said 
common  school  fimd  *hall  be  applied  to  the  support  of  common 
schools;  the  revenue  of  the  said  literature  fund  shall  be  applied 
to  the  support  of  academies:  and  the  sum  of  twenty-five  thousand 
dollars  of  the  revenues  of  the  United  States  deposit  fund  shall 
each  year  be  appropriated  to  and  made  part  of  the  capital  of  the 
said  common  school  fund. 

Const.     1846,  art.   IX.  |  1. 

I  4.  No  aid  to  denominational  scliOoUi. 

Neither  the  State  nor  any  subdivision  thereof,  shall  use  Its 
property  or  credit  or  any  public  money,  or  authoriBe  or  permit 
either  to  be  used,  directly  or  indirectly,  in  aid  or  maintenance, 
other  than  for  examination  or  inspection,  of  any  school  or  in- 
s«titution  of  learning  wholly  or  in  part  under  the  control  or 
direction  of  any  religions  denomination,  or  in  which  any  denomi- 
national tenet  or  doctrine  is  taught. 

Kcv. 
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article:  tbsnth. 

ie^     1.  Sheriffs,    clerks   of   counties,    district   attomeys   and   registen;   ffof^ 
ernor  may  remove. 

2.  ▲piK>lDtmeDt    or    election    of  officers  not  prorlded  Cor  t»r  this  «oq- 

StltUtlOD. 

3.  Daraflon  of  term. 

4.  Time  of  election. 

6.  Vacancies  in  office,  bow  filled. 

6.  Political  year. 

7.  Removal  from  office  for  misconduct,  eto. 

8.  Office  deemed  vacant. 

9.  Compensation  of  officers. 

{  1.  SberflTii,  clerics  of  oovntiea,  dtstriot  aiYOmeys  and 
regimtermi  gro^'ernor  may  remove. 

Sheriffs,  clerks  of  counties,  district  attorneys  and  registers  in 
counties  having  registers,  shall  be  chosen  by  the  electors  of  the 
respective  counties,  once  in  every  three  years  and  as  often  as 
vacancies  shall  happen,  except  in  the  counties  of  New  York  and 
Kings,  and  in  counties  whose  boundaries  are  the  same  as  those 
of  a  city,  where  such  officers  shall  be  chosen  by  the  electors  once 
in  every  two  or  four  years  as  the  Legislature  shall  direct. 
Sheriffs  shall  hold  no  other  office  and  be  ineligible  for  the  next 
term  after  the  termination  of  their  offices.  They  may  be  re- 
quired by  law  to  renew  their  security  from  time  to  time;  and  in 
default  of  giving  such  new  security,  their  offices  shall  be  deemed 
vacant.  But  the  county  shall  never  be  made  responsible  for  the 
acts  of  the  sheriff.  The  Governor  may  remove  any  officer,  in 
this  section  mentioned,  within  the  term  for  which  he  shall  have 
been  fleeted;  giving  to  such  officer  a  copy  of  the  charges  against 
him,  and  an  opportunity  of  being  heard  in  his  defense. 

Const.    1846,  art.  X,  |  1. 

I  2.  Appointment  or  election  of  ofltcers,  not  provided 
for  by  tKis  constitution. 

All  county  officers,  whose  election  or  appointment  is  not  pro- 
vided for  by  this  Constitution,  shall  be  elected  by  the  electors  of 
the  respective  counties  or  appointed  by  the  boards  of  supervisors, 
or  other  county  authorities,  as  the  Legislature  shall  direct.  All 
city,  town  and  village  officers,  whose  election  or  appointment  is 
not  provided  for  by  this  Constitution,  shall  be  elected  by  the 
electors  of  such  cities,  towns  and  villages,  or  of  some  division 
thereof,  or  appointed  by  such  authorities  thereof,  as  the  Jjegis- 
lature  shall  designate  for  that  purpose.  All  other  officers,  whose 
election  or  appointment  is  not  provided  for  by  this  Constitution, 
and  all  officers,  whose  offices  may  hereafter  be  created  by  law, 
shall  be  elected  by  the  people,  or  appointed,  as  the  Legislature 
may  direct. 

Const.    1846,  art.  X,  |  2. 

I  3.  Dnration  of  term. 

When  the  duration  of  any  office  Is  not  provided  by  this  Con- 
stitution it  may  be  declared  by  law,  and  if  not  so  declared,  sucb 
office  shall  be  held  during  the  pleasure  of  the  authority  making 
the  appointment. 

OoBSt.    1846,  art.  X.  I  8. 
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)  4.  Time  off  election.' 

The  time  of  electing  all  officers  named  in  this  article  shall  be 
prescribed  by  law. 

Const.    1846,  art.  X.  f  4. 

i  5.  Vaeftneles  in  oflieeSf  Itotr  lllled. 

The  Legislature  shall  proTide  for  filling  vacancies  in  office,  and 
iu  case  of  elective  officers,  no  person  appointed  to  fill  a  vacancy 
shall  hold  his  office  by  virtae  of  snch  appointment  longer  than 
(iie  commencement  of  the  political  year  next  succeeding  the  first 
nitnaal  election  after  the  happenlDg  of  the  vacancy. 

Const.    1846.  art.  Z.  (  9. 

I  0.  Potlticnl  rear. 

The  political  year  and  legislative  term  shall  begin  on  the  first 
day  of  January;  and  the  I..egislature  shall,  every  year,  assemble 
on  the  first  Wednesday  in  January. 

Gonat.    1846.  art. .  X,  |  6. 

I  7.  Removal  from  office  for  mlacondnct.  etc. 

Provision  shall  be  ninde  by  law  for  the  removal  for  misconduct 
or  malversation  in  office  of  all  officers,  except  judicial,  whose 
powers  and  duties  are  not  local  or  legislative  and  who  shall  be 
('lected  at  general  elections,  and  also  for  supplying  vacancies 
created  by  such  removal. 

Const.    1846,  art.  X.  S  7. 

I  8.  Ofllce  deemed  vacant. 

The  Legislature  may  declare  the  cases  In  which  any  office  shall 
lie  deemed  vacant  when  no  provision  is  made  for  that  purpose  in 
this  Constitution. 

Conft.    1846,  art.  X,  f  8. 

I  9.  Compenaatlon  of  ofllcers. 

Xo  officer  whose  salary  is  fixed  by  the  Constitution  shall  re- 
(^^ive  any  additional  compensation.  Each  of  the  other  state  offi- 
<^rs  nai]d!^d  in  the  Constitution  shall,  during  his  continuance  iit 
'^ffire,  receive  a  compensation,  to  be  fixed  by  law,  which  shall  not 
^  increa.sed  or  diminvMhed  during  the  term  for  rrhich  he  shall 
bare  been  elected  or  appointed;  nor  shall  he  receive  to  his  use 
aoy  fees  or  perquisites  of  office  as  other  compensation. 

Cooit.   1848,  art.  Xt  •  8. 
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article:  BLBVfiNTH. 

8ec.     1.  State  militia. 
2.  Bnlistment. 

5.  Organization  of  militia. 

4.  Appointment  of  military  officers  by  the  governor. 

6.  Manner  of  election  of  military  offlcers  prescribed  by  the  legialature. 
6.  Commlaaioned  offlcers,  their  remoTal. 

I  1.  State  mfllltffa. 

All  able-bodied  male  citizens  between  the  ages  of  eighteen  and 
forty-five  years,  who  are  residents  of  the  State,  shall  constitute 
the  militia,  subject  however,  to  such  exemptions  as  are  now,  or 
may  be  hereafter  created  by  the  laws  of  the  United  States,  or 
by  the  Legislature  of  this  State.  * 

Oonat.    1846.  art.  XI,  \  1. 

f  2.  BSnlliitment. 

The  Legislature  may  provide  for  the  enlistment  into  the  active 
force  of  such  other  persons  as  may  make  application  to  be  so 
enlisted. 

New. 

t 

V 

I  3.  OraranlMttflon  of  militia. 

The  militia  shall  be  organized  and  divided  into  such  land  and 
naval,  and  active  and  reserve  forces  as  the  Legislature  may  deem 
proper,  provided  however  that  there  shall  be  maintained  at  uli 
times  a  force  of  not  less  than  ten  thousand  enlisted  men,  fully 
uniformed,  armed,  equipped,  disciplined  and  ready  for  active 
service.  And  it  shall  be  the  duty  of  the  Legislature  at  each 
session  to  make  sufficient  appropriation  for  the  maintenance 
thereof. 

New. 

I  4.  AppolBtmeiit  of  military  oflicera  by  the  governor. 

The  Governor  shall  appoint  the  chiefs  of  the  several  staff  de- 
partments, his  aides-de-camp  and  military  secretary,  al)^  of  whom 
shall  hold  office  during  his  pleasure,  their  commissions  to  expire 
with  the  term  for  which  the  Governor  shall  have  been  elected; 
he  shall  also  nominate,  and  with  the  consent  of  the  Senate  ap- 
point, all  major-generals. 

Const.    1846,  art.  XI,  |  S. 

f  6.  Manner  of  election  of  military  oflleers  pre«crt1»ed 
by  leffiBlatnre. 

AU  other  commissioned  and  non-commissioned  offlcers  ^shall  be 
chosen  or  appointed  in  such  manner  as  the  Legislature  may  deem 
most  conducive  to  the  improvement  of  the  militia,  provided,  how- 
ever, that  no  law  shall  be  passed  changing  the  existing  mode  of 
election  and  appointment  unless  two-thirds  of  the  members 
present  in  each  house  shall  concur  therein. 

Oout.    1846,  art.  XI,  U  4.  6. 
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i  e.  CoBiBilsaloned  ofleers)  their  remoTal. 

The  commissioned  officers  shall  be  commissioned  by  the  Gov- 
enior  as  commander-in-chief.  No  commissioned  officer  shall  be 
nmoTed  from  office  during  the  term  for  which  he  shall  haye  been 
ippointed  or  elected,  unless  by  the  Senate  on  the  recommendation 
of  the  Governor,  stating  the  grounds  on  which  such  remoral  is 
refommended.  or  by  the  sentence  of  a  court-martial,  or  upon  the 
hdiags  of  an  examining  board  organized  pursuant  to  law,  or  for 
absence  without  lea^e  for  a  period  of  six  months  or  more. 

Cowt    1840,  art.  ZI,  |  S. 
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ARTIGLB  TWBLFTH. 

flee.    1.  Organization    of   oltlos    and    villages;    regulation    of    wages,    etc.,   ol 
employees  of  statt*,   county,   city,    town,  etc. 

2.  Classification  of  cities;   general   and   special    rtty  law«;   special  city 

laws;  how  passed  by  leglalatore  and  acceptance  by  cities. 

3.  Slection  of   city  officers,    when  to   be   held;   extension   and  abridg- 

ment of  terms. 

f  1.  OvrAnlMitioii  of  citflea  and  ▼lllairea;  regulation  of 
traar^ay  eft*.,  of  employees  of  state,  eoanty,  city,  to'vrn,  ete. 

It  shall  be  the  duty  of  the  Legislature  to  provide  for  the  organ- 
ization of  cities  and  incorporated  villages,  and  to  restrict  their 
power  of  taxation,  assessment,  borrowing  money,  contracting 
debts,  and  loaning  their  credit,  so  as  to  prevent  abuses  in  assess- 
ments and  in  contracting  debt  by  such  municipal  corporations; 
and  the  Legislature  may  regulate  and  fix  the  wages  or  salaries, 
the  hours  of  work  or  labor,  and  make  provision  for  the  protection, 
welfare  and  safety  of  persons  employed  by  the  state  or  by  any 
county,  city,  town,  village  or  other  civil  division  of  the  state,  or 
by  any  contractor  or  subcontractor  performing  work,  labor  o** 
services  for  the  state,  or  for  any  connty,  city,  town,  village  or 
other  civil  division  thereof. 

Oonat.    1846,  art.  VI^.  |  9,  amended  In  IMS. 

I  2.  Claaalflcatlon  of  cltleai  general  and  apeelal  etty 
la'wai  special  city  laws)  how  passed  by  lefflslatnre  and 
acceptance  by  cities. 

All  cities  are  classified  according  to  the  latest  state  enumera- 
tion, as  from  time  to  time  made,  as  follows:    The  first  class  in- 
cludes all  cities  having  a  population  of  one  hundred  and  seventy- 
five  thousand,  or  more;  the  second  class,  all  cities  having  a  popu- 
lation of  fifty  thousand  and  less  than  one  hundred  and  seventy- 
five  thousand;  the  third  class,  all  other  cities.     Laws  relating  to 
the  property,  affairs  or  guvernment  of  cities,  and  the  several  de- 
partments thereof,  are  divided  into  general  and  special  city  laws; 
general  city  laws  are  those  which  relate  to  all  the  cities  of  one 
or  more  classes;  special  city  laws  are  those  which  relate  to  a  single 
city,  or  to  less  than  all  the  cities  of  a  class.     Special  city  laws 
shall  not  be  passed  except  in  conformity  with  the  provisions  of 
this  section.     After  any  bill  for  a  special  city  law,  relating  to  a 
city,  has  been  passed  by  both  branches  of  the  Legislature,   the 
house  in  w^hich  it  originated  shall  immediately  transmit  a  certified 
copy  thereof  to  the  mayor  of  such  city,  and  within  fifteen  days 
thereafter  the  mayor  shall   return  such  bill  to  the  house  from 
which  it  was  sent,  or  if  the  session  of  the  Legislature  at  which 
such  bill  was  passed  has  terminated,  to  the  Governor,  with  the 
mayor's  certificate  thereon,  stating  whether  the  city  has  or  has 
not  accepted  the  same. 

In  every  city  of  the  first  class,  the  mayor,  and  in  every  other 
city,  the  mayor  and  the  legislative  body  thereof  concurrently, 
shall  act  for  such  city  as  to  such  bill;  but  the  Legislature  may 
provide  for  the  concurrence  of  tlu*  legislative  body  in  cities  of  the 
first  class.  The  Legislature  shall  provide  for  a  public  notice  and 
opportunity  for  a  public  hearing  concerning  any  such  bill  in  every 
city  to  which  it  relates,  before  action  thereon.  Such  a  bill,  if  it 
relates  to  more  than  one  city,  shall  be  transmitted  to  the  mayor 
of  each  city  to  which  it  relates,  and  shall  not  be  deemed  accepted 
unless  accepted  u.s  herein  provided,  by  every  such  city.     When- 
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ever  any  siich  bill  is  accepted  as  herein  provided,  it  shall  be  sub- 
ject as  are  other  bills*  to  the  action  of  the  Governor.  Whene^rer, 
durin;?  the  session  at  which  it  was  passed,  any  such  bill  is  re- 
turned withr)ut  the  acceptance  of  the  city  or  cities'  to  which  it 
relates,  or  within  such  fifteen  days  is  not  returned,  it  may  never- 
theless a^in  be  passed  by  both  branches  of  the  Legialatare,  and 
it  shall  then  be  stibject  as  are  other  biUs.  to  the  action  of  the 
Governor.  In  every  special  city  law  which  has  been  accepted 
by  the  city  or  cities  to  which  It  relates,  the  title  shall  be  followed 
by  the  words  **  accepted  by  the  city,"  or  **  cities,"  as  the  caao 
may  l>e;  in  every  such  law  which  is  passed  without  such  accept- 
ance, by  the  words  "  passed  without  the  acceptance  of  the  city," 
or  **  cities,"  as  the  case  may  be. 

New.    Amended   In    1907. 

I  S.  Blection  of  cltr  olllcers,  vrhen  to  be  beld)  sxtenalon 
aad  Abrfdnnent  of  termti. 

All  elections  of  city  officers,  including  supervisors  and  judicial 
officers  of  inferior  local  courts,  elected  in  uny  city  or  part  of  a 
city,  and  of  county  officers  elected  in  the  counties  of  New  York 
and  Kings,  and  in  all  counties  whose  boundaries  are  the  same  as 
those  of  a  city,  except  to  fill  vacancies,  shall  be  held  on  the 
Tuesday  succeedin^^  the  first  Monday  in  November  in  an  odd'-num- 
bered  year,  and  the  term  of  every  such  officer  shall  expire  at  the 
end  of  an  odd-numbered  year.  The  terms  of  office  of  all  such 
officers  elected  before  the  first  day  of  January,  one  thousand 
ei||ht  hundred  and  ninety-five,  whose  successors  have  not  then  been 
elected,  which  under  existing  laws  would  expire  with  an  evon- 
Dombered  year,  or  in  an  odd-numbered  year  and  before  the  end 
thereof,  are  extended  to  and  including  the  last  day  of  December 
next  following  the  time  when  such  terms  would  otherwise  expire; 
the  terms  of  office  of  all  such  officers,  which  under  existing  laws 
wonld  expire  in  an  even -numbered  year,  and  before  the  end 
thereof,  are  abridged  so  as  to  expire  *at  the  end  of  the  preceding 
year.  This  section  shall  not  apply  to  any  city  of  the  .third  class, 
or  to  elections  of  any  judicial  officer,  except  judges  and  justices 
of  inferior  local  courts. 
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ARTICLB  THIRTBBlfTH* 

Sec.    1.  0«th  ef  office. 

2.  Official  bribery  and  corruption. 

3.  Offer  or  promise  to  bribe. 

4.  PeraoB  bribed  or  offering  a  bribe  may  be  a  witneM. 

6.  Free  passes,  franking  privileges,  etc.,  not  to  be  recelTed  by  a  pabUe 

officer;   penalty. 
6.  Removal  of  district  attorney   for  fallnre  to  proaeeate;   expenses  «f 

prosecutions  for  bribery. 

S  1.  Oath  of  olllce. 

Members  of  the  Legislature,  and  all  officers  executive  and  ju- 
dicial, except  such  inferior  officers  as  shall  be  by  law  exempted 
shall,  before  they  enter  on  the  duties  of  their  respective  offices, 
take  and  subscribe  the  following  oath  or  affirmation:  '*  I  do 
solemnly  swear  (or  affirm)  that  I  will  support  the  Constitution 
of  the  United  States,  and  the  Constitution  of  the  State  of  New 
York,  and  that  I  will  faithfully  discharge  the  duties  of  the  office 

Qf  ^  according  to  the  best  of  my  ability; "  and  all  such 

officers  who  shall  have  been  chosen  at  any  election  shall,  before 
they  enter  on  the  duties  of  their  respective  offices,  take  and  sub- 
scribe the  oath  or  affirmation  above  prescribed,  together  with  the 
following  addition  thereto,  as  part  thereof: 

"And  I  do  further  solemnly  swear  (or  affirm)  that  I  have  not 
directly  or  indirectly  paid,  offered  or  promised  to  pay,  contributed, 
or  offered  or  promised  to  contribute  any  money,  or  other  valuable 
thing  as  a  consideration  or  reward  for  the  giving  or  withholding 
a  vote  at  the  election  at  which  I  was  elected  to  said  office,  and 
have  not  made  any  promise  to  influence  the  giving  or  withholding 
any  such  vote,*'  and  no  other  oath,  declaration  or  test  shall  be 
required  as  a  qualification  for  any  office  of  public  trust. 

Const.    1846,  art.  XII,  I  1,  amended  In  1874. 

I  a.  Olllelal  bribery  and  eorrnptioa. 

Any  perdon  holding  office  under  the  laws  of  this  State  who, 
except  in  payment  of  his  legal  salary,  fees  or  perquisites,  ahall 
receive  or  consent  to  receive,  directly  or  indirectly,  anything  of 
value  or  of  personal  advantage,  or  the  promise  thereof,  for  per- 
forming or  omitting  to  perform  any  official  act,  or  with  the  ex- 
press or  implied  understanding  that  his  official  action  or  omission 
to  act  is  to  be  in  any  degree  influenced  thereby,  shall  be  deemed 
guilty  of  a  felony.  This  section  shall  not*  affect  the  validity  Of 
any  existing  statute  in  relation' to  the  offense  of  bribery, 

Ck>nst.    1846,  art.  XV,  $  1,  added  in  1874. 

I  8.  Offer  or  proml»e  to  bribe. 

Any  person  who  shall  offer  or  promise  a  bribe  to  an  officer,  if 
it  shall  be  received,  shall  be  deemed  guilty  of  a  felony  and  liable 
to  punishment,  except  as  herein  provided.  No  person  offering  a 
bribe  shall,  upon  any  prosecution  of  the  officer  for  receiving  such 
bribe,  be  privileged  from  testifying  in  relation  thereto,  and  he 
shall  not  be  liable  to  civil  or  criminal  prosecution  therefor,  if  he 
shall  testify  to  the  giving  or  offering  of  such  bribe.  Any  persoK 
who  shall  offer  or  promise  a  bribe,  if  it  be  rejected  by  th« 
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to  whom  it  was  tendered,  shall  be  deemed  guilty  of  an  attempt 
to  bribe,  which  is  hereby  declared  to  be  a  felony. 

Obut.    IMS,  art.  XY,  |  2.  added  in  1874. 

I  4.  PeraoM  bribed  or  ofleringr  a  bribe  may  be  a  'vrltneas. 

Any  person  charged  with  receiring  a  bribe,  or  with  oflPe^ing  or 
promising  a  bribe,  shall  be  permitted  to  testify  in  his  own  behalf 
in  any  dvil  or  criminal  prosecution  therefor. 

Conat.    1846.  art.  XV,  |  3,  added  In  1874. 

I  B.  Free  paanea,  fraaklngr  priTilegrea,  etc.,  not  to  be  re- 
ceived by  public  olBcer;  penalty. 

No  public  officer,  or  person  elected  or  appointed  to  a  public 
office,  under  the  laws  of  this  State,  shall  directly  or  indirectly 
ask,  demand,  accept,  receive  or  consent  to  receive  for  his  own 
ase  or  benefit,  or  for  the  use  or  benefit  of  another,  any  free  pass, 
free  transportation,  franking  privilege  or  discrimination  in  pas- 
senger, telegraph  or  telephone  rates,  from  any  person  or  corpora- 
tion, or  make  use  of  the  same  himself  or  in  conjunction  with 
another.  A  person  who  violates  any  provision  of  this  section, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  forfeit  his 
office  at  the  suit  of  the  Attorney-General.  Any  corporation,  or 
officer  or  agent  thereof,  who  shall  offer  or  promi.se  to  a  public 
offirt'r,  or  person  elected  or  appointed  to  a  public  office,  any  such 
free  pass,  free  transportation,  franking  privilege  or  discrimina- 
tion, shall  also  be  deemed  guilty  of  a  misdemeanor  and  liable  to 
punishment  except  as  herein  provided.  No  person,  or  officer  or 
agent  of  a  corporation,  giving  any  such  free  pass,  free  trans- 
portation, franking  privilege  or  discrimination  hereby  prohibited, 
shall  be  privileged  from  testifying  in  relation  thereto,  and  he  shall 
not  be  liable  to  civil  or  criminal  prosecution  therefor  if  he  shall 
testify  to  the  giving  of  the  same. 

New. 


I  e.  Remo'ral  of  diatriet  attorney  for  failure  to  proae- 
lie  I  expenses  of  proseentiona  for  bribery. 

Any  district  attorney  who  shall  fail  faithfully  to  prosecute  a 
person  charged  with  the  violation  in  his  county  of  any  provision 
of  this  article  which  may  come  to  his  knowledge,  shall  be  re- 
moved from  office  by  the  Governor,  after  due  notice  and  an 
opportunity  of  being  heard  in  his  defense.  The  expenses  which 
phall  be  incurred  by  any  county,  in  investigating  and  prosecuting 
any  charge  of  bribery  or  attempting  to  bribe  any  person  holding 
office  under  the  laws  of  this  State  within  such  county,  or  of 
r^reiring  bribes  by  any  such  person  in  said  county,  shall  be  a 
dksrge  againat  the  State,  and  their  payment  by  the  State  shall  be 
provided  for  by  law. 

Gooat.    18M,  art.  ZV,  I  4,  added  in  1874. 
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ARTICLE  FOURTBBNTH. 

8«c.    1.  Amendment  to  constitution,  how  proposed,  TOted  upon  and  ratlfled. 
2.  Fntnre    constitutional    conrentions;    how    called;    election    of   dele- 
gates; compensation;  quorum;  submlflslon  of  amendments;  oflc«n; 
*     rules;  Tacancles;  taking  effect. 
8.  Amendments  of  convention  and  legislature  submitted  coincidently. 

I  1.  Amendments   to   constitntlon,    how   pvopoaed,   voted 
upon  ajtcl  ratllled. 

Any  amendment  or  amendments  to  this  Constitution  may  be 
proposed  in  the  Senate  and  Assembly;  and  if  the  same  shall  be 
agreed  to  by  a  majority  of  the  members  elected  to  each  of  the 
two  houses,  such  proposed  amendment  or  amendments  shall  be 
entered  on  their  journals,  and  the  yeas  and  nays  taken  thereon, 
and  referred  to  the  Legislature  to  be  chosen  at  the  ne3rt  general 
election  of  senators,  and  shall  be  published  for  three  months 
previous  to  the  time  of  making  such  choice;  and  if  in  the  Legis- 
lature 80  next  chosen,  as  aforesaid,  such  proposed  amendment  or 
amendments  shall  be  agreed  to  by  a  majority  of  all  the  members 
elected  to  each  house,  then  it  shall  be  the  duty  of  the  Legislature 
to  submit  such  proposed  amendment  or  amendments  to  the  people 
for  approval  in  such  manner  and  at  such  times  as  the  Ijeglsla- 
ture  shall  prescribe;  and  if  the  people  shall  approve  and  ratify 
such  amendment  or  amendments  by  a  majority  of  the  electors 
voting  thereon,  such  amendment  or  a&iendments  shall  become  a 
part  of  the  Constitution  from  and  after  the  first  day  of  January 
next  after  such  approval. 

Const.    1846,  art.  XIII,  8  1. 

I  2.  Future  constitutional  oonTetttion*!  liovr  calleAi 
election  of  deleKratea^  conipenM«tflont  quorum  |  •ui»nil«BloA 
of  amendment* )   olllcerai  rnle»t   Taeajicte«$   taklnir  effeet. 

At  the  general  election  to  be  held  in  the  year  one  thousand  nine 
hundred  and  sixteen,  and  every  twentieth  year  thereafter,  and 
also  at  such  times  as  the  Legislature  may  by  law  provide,  the 
question,  "  Shall  there  be  a  convention  to  revise  the  Constitution 
and  amend  the  same?*'  shall  be  decided  by  the  electors  of  the 
State;  and  in  case  a  majority  of  the  electors  voting  thereon  shall 
decide  in  favor  of  a  convention  for  such  purpose,  the  elect<M«  of 
every  senate  district  of  the  State,  as  then  organized,  shall  elect 
three  delegates  at  the  next  ensuing  general  election  at  which 
members  of  the  Assembly  shall  be  chosen,  and  the  electors  of  the 
State  voting  at  the  same  election  shall  elect  fifteen  delegatea-at- 
large.  The  delegates  so  elected  shall  convbne  at  the  capitol  on 
the  first  Tuesday  of  April  next  ensuing  after  their  election,  and 
shall  continue  their  session  until  the  business  of  such  convention 
shall  have  been  completed.  Every  delegate  shall  receive  for  his 
services  the  same  compensation  and  the  same  mileage  as  shall 
then  be  annually  payable  to  tlie  members  of  the  Assembly.  A 
majority  of  the  convention  shall  constitute  a  quorum  for  the 
transaction  of  business,  and  no  amendment  tx)  the  Constitution 
shall  be  submitted  for  approval  to  the  electors  as  hereinafter  pro- 
vided, unless  by  the  assent  of  a  majority  of  all  the  delefcatea 
elected  to  the  convention,  the  yeas  and  nays  being  entered  on  the 
journal  to  be  kept.  The  convention  shall  have  the  power  to  ap- 
point such  officers,  employes  and  assistants  as  it  may  deem  neces- 
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■try,  and  fix  their  compensation  and  to  provide  for  the  printing 
of  its  documents,  journal  and  proceedings.  The  convention  shall 
determine  the  rules  of  its  own  proceedings,  choose  its  own  offi- 
cers, and  be  the  judge  of  the  election,  returns  and  qnalifications 
of  its  members.  In  case  of  a  vacancy,  by  death,  resignation  or 
other  cause,  of  any  district  delegate  elected  to  the  convention, 
snch  vacancy  shall  be  filled  by  a  vote  of  the  remaining  delegates 
representing  the  district  in  which  such  vacancy  occurs.  If  such 
racancy  occurs  in  the  office  of  a  delogate-at-large,  such  vacancy 
shall  be  filled  by  a  vote  of  the  remaiuing  delogates-at-large.  Any 
proposed  constitution  or  constitutional  amendment  which  shall 
have  been  adopted  by  such  convention,  shall  be  submitted  to  a 
vote  of  the  electors  of  the  State  at  the  time  and  in  the  manner 
provided  by  such  convention,  at  an  election  which  shall  be  held 
oot  less  than  six  weeks  after  the  adjournment  of  such  conven- 
tion Upon  the  approval  of  such  constitution  or  constitutional 
amendments,  in  the  manner  provided  in  the  last  preceding  sec- 
tion, sach  constitution  or  constitutional  amendment,  shall  go  into 
effect  on  the  first  day  of  Jannsry  next  after  snch  approval. 

CoiMt.     1846,  art.  XIII,  |  2. 

J  8.  AmeMdments    of    eonventlon    «Md    legrlslMare    snb- 
tteA  eolBclcleiitly. 

Any  amendment  proposed  by  a  constitutional  convention  relat- 
ing to  the  same  subject  as  an  amendment  proposed  by  the  Legis- 
lature, coincidently  si  bmitted  to  the  people  for  approval  at  the 
Keneral  election  held  in  the  year  one  thousand  eight  hundred  and 
ainety-four,  or  at  any  subsequent  election,  shall,  if  approved,  be 
deemed  to  supersede  the  amendment  so  proposed  by  the  Legis- 
btore. 
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ARTICIiB    FIFTBBNTH. 

Sec.    1.  Time  of  taking  effect. 

I  1.  Time  of  taklngr  effect. 

This  CoDBtitation  shall  be  in  force  from  and  including  the  first 
day  of  January,  one  thousand  eight  hundred  and  ninety-fiye,  ex- 
cept as  herein  otherwise  provided. 

Done  in  Convention  at  the  Capitol  in  the  city  of  Albany, 
the  twenty-ninth  day  of  September,  in  the  year  one  thou- 
sand eight  hundred  and  ninety-four,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  one  hundred  and 
nineteenth. 
In  witness  whereof,  we  have  hereunto  subscribed  oui 
names. 

JOSEPH  HODGES  CHOATE, 

PreMent  and  Delegate^LULarge* 

Chablbs  Elliott  Fitch, 

Secretary, 
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designation  of  justices  of VI  2 

powers  of   justices    VI  2 

jurisdiction  of   general  term  transferred VI  2 

transfer  of  appeals  to  another  department VI  2 

justice  not  to  sit  in  review  of  his  own  decisions VI  3 

designation  of  special  and  trial  terms  VI  2 

assignment  of  justices  to  special  and  trial  terms VI  2 

appointment  and   removal  of   reporter VI  2 

may  appoint  and   remove  clerk VI  19 

Appropriations. 

requisites  of  appropriation  bills Ill  21 

general  nrovisions  not  to  be  inserted  in  appropriation  bills.  III  22 
two  thirds   vote    required    for    appropriations    for   local   or 

private  purposes Ill  20 

spproval  or  veto  of  senarate  items  by  governor IV  9 

state  moneys  to  be  paid  pursuant  to  appropriation  only. . . .  Ill  21 

for  private  claims  against  state Til  19 

for  maintenance  of  canals VII  9 
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A.rti^r»  Art.  Sec 

absent  electors  not  to  be  deprived  of  vote II  1 

A««einbl«ire« 

right  of,  guaranteed    ••••..•••••  I  9 

Aaaemlily. 

number  and  terms  of  assemblymen Ill  2 

apportionment  of  assemblymen   Ill  6 

creation  of  assembly  districts Ill  5 

ratio  for  apportionment  of  assemblymen Ill  5 

division  of  counties  and  cities  into  districts Ill  5 

power  of  impeachment VI  18 

succession  of  speaker  to  governorship IV  7 

compensation   and   mileage  of  members Ill  6 

Attorney-at-I^a^ir. 

judges  not  to  act  as « VI  SM) 

Attorney-General. 

See,  also,  "  OFFrcras;  "  "  State  OFFicmt." 

election    and   term   of V  1 

compensation    V  1 

Aadlt.  V 

legislature  not  to  audit  private  claims TTI  19 

claims  barred  by  statute  of  limitations  not  to  be  allowed,  VII  6 


Ball. 

excessive,   prohibited I       5 

Banks. 

See,  also,  "  Savings  Banks." 

special    charters    prohibited    VIII  4 

legislature  not  to  authorize  suspension  of  specie  payments,  VIII  5 

registry  of  bills  and  notes  issued  as  money VIII  6 

billholders  are  preferred  creditors   VIII  8 

liability   of   stockholders    VIII  7 

Bills. 

Sec,       also,       "Appropriations;"       "  LECiSLATtTBE; " 
"  Statutes." 

approval  or  veto  by  governor IV       9 

passage  over  veto   TV       9 

Blind. 

legislature  may  provide  for  education  and  support , .  VIII  9, 14 

Board  of  SnpervlHom. 

See   •*  Supervisors.' 


»t 


Bondli. 

See,  also  '*  Debt." 

limitation  of  indebtedness  of  ci'ics  and  counties VIII     10 

direct  tax   lor  payment  state  bundb Vll        4 

Bookmaklnv. 

prohibited     1       9 
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■»**«»r.  Art.  S«e. 

official  bribery  and  corruption XIII  2 

oflfer  or  promise  to  bribe , XIII  2 

person  offering  or  receiving,  disqualified  as  elector II  2 

person  bribed  or  offering  a  bribe  may  be  a'  witness XIII  4 

private  or  local  bills  for  building,  prohibited Ill     18 

C. 
Cteaal  Co]iinklssion«r«« 

powers  devolved  on  superintendent  of  public  works ,  V      8 

Casals. 

not   to   be   sold 

no  tolls  to  be  imposed , 

disposition  of  funds   

improvement  of   

appropriations   for  maintenance    

contracts  for  work   or   material 

extra  compensation  to  contractor  prohibited    

cancellation  of  contracts   

appointment  of  employees    

powers  of  canal   commissioners    devolved   on   superintend* 

ent   of  public    works 

commissioners  of  canal   fund 

canal  board  constituted  

,  powers  and  duties    

not  to  allow  claims  barred  by  statute  of  limitation .... 


VII 

8 

VII 

9 

VII 

8 

VII 

10 

VII 

9 

VII 

9 

VII 

9 

VII 

9 

V 

3 

V 

3 

V 

5,6 

V 

5 

V 

6 

VII 

6 

Ceai 


enumeration  of  inhabitants Ill 


Chmrftable  Institutions. 

state  and  municipalities  may  provide   for   support   of  in- 
mates      VIII    U 

Cliarltles. 

See  "  Stats  Board  op  Charitiss." 

Charters. 

See,  also,  "  CospoitATioNS.*' 

by  King  of  Great  Britain  before  1775  not  affected I     17 

by  sUte  not  affected   I     17 

of  savings  banks  to  be  uniform   VIII      4 

special,  tor  banking  purposes  prohibited    V^III      4 

Clrenlt  Covrts. 

abolished;  jurisdiction  vested  in  supreme  court VI       6 

Cities. 

Sec,  also,  *'  Municipal  Corporations." 

legislature  to  provide  for  organi7:ition  oi XII       1 

regulation  of  wages,  etc.,  of  employees  of XII       1 

classification  of    XI 1       2 

general   and  special  city  laws All       2 

enactment  and  acceptance  of  special  city  laws Xll       2 

divL«ion  into  assemoly  districts    Ill       5 

blocks  not  to  be  divided  in  senate  disU icts Ill       4 

election  or  appointment  of  oihcers X       2 

civil  service  appointments  and  promotions V       9 

preference  of   veterans    V       9 

extension  and  abridgement  of  terms  of  officers XI i       & 
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Cities  —  Contlnved.  Art.  Sec. 

when  election  of  officers  to  be  held XII  3 

members  of  legislature  disqualified  as  officers Ill  7 

when  local  legislative  body  to  act  as  board  of  supervisors. .  Ill  26 
extra  compensation  to  officers,  contractors,  etc.,  prohibited,  III  28 
may  provide  for  support  of  inmates  of  charitable  institu- 
tions      Vm  14 

not  to  give  money  or  credit  to  aid  private  undertaking VIII  10 

not  to  own  corporate  stocks  or  bonds VIII  10 

to  incur  debt  for  city  purposes  only VIII  10 

limitation  of  indebtedness VIII  10 

maximum  rate  of  taxation , , VIII  10 


»» 


CItiaenii. 

See,  also,  "  Elbctions. 
not  to  be  disfranchised,  unless,  etc I       1 

City  Court  of  Brooklyn. 

abolished;  judges  transferred   to  supreme  court VI       5 

jurisdiction  vested   in  supreme  court 'VI  2,  5 

ClTll'  Service. 

Sec,  also,  "  Oppiceks;  "  "  State  Opfxcbkb." 

appointments  and   promotions    V       0 

preference  of  veterans   V       9 

CI  aim  H. 

See,  also,  "Audit." 
not  to  be  audited  or  allowed  when  barred  by  statute  of 

limitations   VII      >8 

yeas  and  nays  on  bill  releasing  public  claim Ill     25 

Comml»«loner«  of  Canal  Fancl. 

board   constituted    V       5 

powers  and  duties V       6 

ComnaiflMioners  of  Land   Olilee. 

board  constituted    V      5 

powers  and  duties  of  board V      6 

Common  Latr. 

how  far  in  force I     16 

Comptroller. 

Sec,  also,  "  Officers;  "  "  State  Officees." 

election  and  term  of V       1 

compensation     V       1 

Conatltntlon. 

time  of  taking  efTect XV  1 

how  amended   . XIV  1 

future  constitutional  conventions XIV  2 

amendments  of   convention   and   legislature  submitted  co- 

incidently    XIV  3 

Contract*. 

contract   system    of  prison   labor  abolished Ill  29 

extra  compensation  to  contractors  prohibited   Ill  28 

for  work  or  materials  on   canal VII  ft 

extra  compensation  on  canal  contracts  prohibited   VTI  0 

cancellation  of  canal   contracts VII  9 
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Corporationa.  Art.  Sec 

definition  of  term   VIII  3 

charters  by  King  of  Great  BriUin  before  1775  not  affected,          I  17 

charters  by  state  not  affected I  17 

to  be  formed  under  general  laws,  except,  etc VIII  1 

laws  for  formation  of,  subject  to  alteration  and  repeal....  VIII  1 

private  or  local  bill  chartering  bridge  companies  prohibited,  III  18 

special  banking  charters  prohibited    VIII  5 

charters  of  savings  banks  to  be  uniform VIII  4 

dues   from,   to   be  secured VIII  2 

liability  of  stockholders  of  bank VIII  7 

may  sue  and  be  sued VIII  3 

municipalities  not  to  hold  corporate  stocks  or  bonds VIII  10 

Correctional  Inatitiatlon*. 

municipalities  may  provide  for  support  of  inmates VIII  14 

Conasel. 

accused  entitled  to  appear  with I  6 

Co«ntle». 

private  or  local  bills  locating  or  changing  county  seat  pro* 

hibited     Ill  18 

number  of  senators^  for  each  county ^ Ill  4 

not  to  be  divided  in  formation  of  senate  district,  except, 

etc     Ill  4 

election  and  terms  of  ofHcers X  1,  2 

time  of  election  of  officers X  4 

removal  of  officers    X  1 

board  of   supervisors  to  be  elected Ill  26 

when  Icgrislative  body  of  city  to  act  as  board  of  supervisors.  III  2[| 

local  legislative  powers  of  supervisors   and    auditors Ill  '21 

extra  compensation  to  officers,  contractors,  etc.,  prohibited,  III  2S 
may  provide  for  suptM3rt  of  inmates  of  charitable  institu- 
tions     ; VIII  14 

not  to  give  money  or  rredit  to  aid  private  undertaking. . . .  VIII  10 

to  incur  debt  for  county  purposes  only VIII  10 

not  to  own  corporate  stock  or  bonds VIII  10 

limitation   of  indebtedness    VIII  10 

maximum  rate  of  taxation   VIII  10 

ro^rulatinn  of  wages,  etc.,  of  employees  of XII  1 

Comatr  clerk. 

election  and  term  of  office X  1 

tinze  of  election   X  4 

removal     X  1 

to  be  clerk  of  supreme  court VI  10 

Coaatr  Coarta. 

Sec,  also,  "  County  Judge.'* 

continued VI  1 4 

jurisdiction VI  14 

term  of  office  of  judges VI  14 

Covaty  Jadfre. 

See,  also,  *'  County  Cou«t«." 

term  of  office   VI  14 

qualifications  VI  20 

powers  and  duties    VI  14 

salary    VI  14 

when  to  be  surrogate VI  ir> 

age  limit    VI  l.''> 

vacancies  in  office Vt  ir> 

not  to  practice  as  attorney,  except,  etc VI  20 

dection  of  special  county  judge VI  16 
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Court  for  Trial  of  lukpeaoliinents. 

See  **  Impbachmbnts.*' 

Covrt  of  Appeals.  Art.  Sec. 

continued VI  7 

how  constituted ;   terms  of  office VI  7 

qualifications  of  judges    VI  20 

compensation  of  judges ' VI  12 

age  limit  of  judges VI  12 

removal  of  judges VI  11 

judges  not  to  hold  any  other  office VI  10 

vacancies    VI  8 

designation  of  supreme  court  justices  as  associate  judges. . .  VI  7 

jurisdiction    VI  9 

judge  not  to  sit  in  review  of  his  own  decisions VI  3 

clerk  of;  compensation   VI  19 

Court  of  Common  Pleas  of  Nevr   York  County. 

abolished    VI  5 

judges  transferred   to   supreme  court VI  5 

jurisdiction  vested  in  supreme  court VI  2,  5 

transfer  of  appellate  jurisdiction VI  5 

Courts. 

See,  also,  "Appellate  Division;  "  "  Circuit  Courts;  " 
**  County  Courts;  "  "  Court  or  Appeals;  "  "  Court 
OF  Common  Pleas;  "  "  Courts  of  Sessions;  ** 
"  Courts  •f  Special  Sessions;  "  *'  Superior 
Courts;  "   **  Supreme  Court;  "  Surrogate's  Court." 

judges  not  to  hold  any  other  office VI  10 

court   for  trial   of   impeachments V'l  13 

suspension  of  judge  pending  trial  of  impeachment VI  13 

age  limit  of  county  judge  and  surrogate VI  15 

judicial  officers  not  to  receive  fees VI  20 

election   of  local  judicial   officers VI  16 

power  to  establish  inferior  local  courts VI  IR 

clerks  of  courts VI  19 

courts  of  oyer  and  terminer  abolished VI  6 

circuit  courts  abolished    VI  6 

citjr  courts  abolished    VI  5 

jurisdiction  of  city  courts  vested  in  supreme  court VI  5 

judges  of  city  courts  become  justices  of  supreme  court...  VI  5 
legislature  may  alter,  etc.,  jurisdiction  and  proceedings  in 

law  and  equity VI  S 

Courts  of  Oyer  and  Terminer. 

abolished;  jurisdiction  vested  in  supreme  court VI  6 

Courts  of  Sessions. 

abolished;  jurisdiction  transferred  to  county  court VI  14 

Courts  of  Special  Sessions. 

jurisdiction  of VI  23 

Cr  lutes. 

no  person  to  be  twice  put  in  jeopardy I  6 

accused  may  appear  in  person  and  with  counsel ',  I  Q 

capital  or  infamous  crime,  except,  etc.,  to  be  tried  on  in- 
dictment    X  0 

private  or  local  bill  changing  venue  prohibited Ill  18 

cruel  and  unusual  punishments  prohibited   I  5 

cxcessi-^e  bail   and  fines  prohibited T  5 

governor  may  grant  pardons,  etc IV  5 

accused  not  to  be  compelled  to  testify  against  himself. . .  I  6 

legislature  to  exclude  convicts  from  suffrage II  2 

truth  of  criminal  libel  admissible  in  evidence I  8 
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D. 
Demf  And  Dnukb.  Art  &M. 

legislature  may  provide  for  education  and  support •  •  VIII  0»  14 

Demth. 

right  of  action  for  damages  not  to  ko  abrogated I  18 

amount  recoverable  not  to  be  limited....* ••••••          I  18 

DmhU 

obliration    of ,    not   afiTected I  17 

credit   or   money   of  state   not  to   be  given   to  aid  private 

undertaking ? VIII  9 

power  of  state  to  contract V^II  2 

ffowcr  of  state  to  contract,  to  repel  invasions VII  3 

imitation    of    legislative  power   to    create VII  4 

interest    on,    alteration    oi VII  4 

payment  of  debts  of  the  state VII  4,  11 

debts  of  the  state  for  improvement  of  highways VII  12 

sinking   funds,   how   kept    and   invested VII  5 

when  ayes  and   nays  necessary  on  bill  creating  public  debt,      TIT  2.5 

municipalities  to  inc^r  debt  for  municipal  purposes  only..   VIII  10 

limitation  of  indebtedness  of  cities  ana  counties VIII  10 

DlHtrlct  Attorneys. 

election   and  terms  of  office X  1 

time   of   election    X  4 

removal     X  1 

for  failure  to  prosecute  public  officer ^  ^UI  6 

Dlatrlct  Courts. 

election  of  justices;  term  of  office VI  17 

terms  of  present  justices ••       VI  S 

Dttelieo. 

for  drainage  of  agricultural  lands •••• •••          I  7 

Divorce. 

to  be  granted  only  by  judicial  proceedings I  9 

I>r«ln«ve. 

of  agricultural  lands  under  general  laws..... I  7 

private  or  local  bills  prohibited Ill  18 

Due  Process  of  Ija.^ir. 

life,  liberty  and  property  protected I  6 

B. 
Elections. 

registration  and  election  laws  to  be  passed II  4 

local  bills  regulating  conduct,  etc.,  prohibited   Ill  18 

for  election  of  supervisors  prohibited  .•••.; Ill  18 

registration    and    election    boards    to    be    bi-partisan,    ex- 
cept, etc n  6 

time  of  elections  for  legislature Ill  9 

manner  of  voting  II  5 

qualification  of  voters    II  1 

voters  not  to  be  disfranchised,  unless,  etc I  1 

absence  in  military  service  not  to  deprive  elector  of  vote..           TI  1 

legislature  to  regulate  vote«  of  absent  electors 11  1 

persons  excluded   from   suffrage ^ II  2 

occupations  and  conditions   not   affecting  reaidence II  « 

detention  in  prison  not  to  affect  residence .j-.        II  » 

support  or  detention  in  almshouses,  etc.,  not  to  affect  reM- 
dence    I'      • 
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Blcetieifts  —  Continued.  Art. .  Sec 

residence  of  students  in  seminaries II  Z 

employment  in  navigation  not  to  affect  residence II  3 

aenrice  of  United  States  not  to  affect  residence II  3 

legislature  to  disqualify  persons  on  conviction  of  bribery 

or  infamous  crime II  2 

bribery  or  reward  disqualifies  electors II  2 

Eminent  Domain. 

property  not  to  be  taken  without  just  compensation I  6 

compensation   for  taking  private  property I  7 

compensation  to  be  ascertamed  by  jury  or  commissioners. .  I  7 

drainage  of  agricultural  lands I  7 

opening  private  roads I  7 

IBnnmemtion. 

of  inhabitants  of   state .^. . .      Ill       4 

Bqalty. 

inferior  local  courts  to  have  no  equity  jurtsdiction VI     18 

taking  of  testimony  in  equity  cases VI       3 

Bsehent*. 

to  revert  to  people I    10 

RTidence. 

truth  of  libel  admissible  in  criminal  prosecution I      8 

Bzeentive. 

See,  also,  **  Governor." 
where  executive  power  vested tV      1 

Exemptiena. 

private  or  local  bill  exempting  from  taxation  prohibited...      Ill     18 

F. 

Fee*. 

local  bill  increasing,  etc.,  during  term  of  public  office  pro- 
hibitcd    ni     18 

Fendal  Tennres. 

abolished    I     11 

Fines. 

excessive,   prohibited I      5 

Foreat   Preserve. 

lands  of  state  not  to  be  alienated VII      7 

timber  on,  to  be  preserved VII       7 

Frnacliises. 

private  or  local  bills  granting  exclusive,  prohibited Ill    18 

Freedom  of  Speech. 

guaranteed I      8 
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GAmbllnar.  Art.  Sec 

prohibited    I  9 

Oesera.1  lA^irs. 

when    required     Ill  18 

private  and  local  laws  prohibited   Ill  18 

for  drainage  of  agricultural  lands I  7 

corporations  to  be  formed  under 1 . . .  VIII  1 

special  banking  charters  prohibited VIII  4 

(Governor. 

election    IV  8 

qualifications     IV  2 

term  of  office  IV  1 

compensation     IV  4 

vested  with  executive  power IV  1 

duties  and   powers    .  .^ IV  4 

approval  or  veto  of  bills.. IV  9 

passage  of  bills  over  veto tV  9 

power  to  grant  pardons,  etc. .  .^ IV  5 

to  report  pardons,  etc.,  to  legislature IV  5 

appointment  of  superintendent  of  public  works V  3 

power  to  suspend  state  treasurer V  7 

when  lieutenant-governor  to  act. IV  6 

succession  of  lieutenant-governor  in  case  of  vacancy FV  7 

Grmad  Jury. 

when  indictment,  etc.,  necessary  to  hold  to  answer I  6 

Grant*. 

by  King  of  Great  Britain  before  1775  not  affected I  17 

by  state  not  affected   I  17 

by  King  of  Great  Britain  since  1775  void I  ■  17 


Habems  Corpus. 

not  to  be  suspended,  except,  etc I      4 

Hljchvrayii. 

local  bills  laying  out,  etc.,  prohibited Ill     18 

improvement  of VII     12 

I. 
Immunltlea. 

private  or  local  bill  granting  exclusive  immunities  prohib- 
ited          Ill     18 

Impeaeliinenta. 

constitution  of  court  for  trial  of VI  13 

assembly  to  have  power VI  13 

presentment  or  indictment  not  required I  6 

judgment   of   removal    VI  13 

judicial  officers  suspended   pending  trial VI  13 

ImprlaonmeBt. 

See.  also,   "  Crimes." 
power  to  grant  pardons,  etc IV      5 

ladlaaa. 

purchase  of  lands  of  I    M 
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Indictinent.  Art.  Sec. 

required  to  hold  to  answer  for  capital  or  infamous  crime, 
except,    etc I      6 

Inferior  Ijoca.1  .Courts. 

legislature   may  establish    VI    18 

juriadiction    restricted    VI     18 

Inspection. 

offices  for  inspecting  merchandise,  etc.,  abolished V      8 

« 

Interest* 

private  or  local  bills  regulating  rate,  prohibited Ill     18 

Invasion. 

habeas  corpus  may  be  suspended  during I       4 

J. 
Jeopardr* 

no  person  to  be  twice  put  in  jeopardy I       f- 


'• 


Joint-Stock  Conapany. 

included  in  term  "  corporation  " VIII  3 

See  "  Corporations." 

Jndgres. 

See,  also,  "  County  Judge;  "  "  Courts." 

qualifications    VI  20 

oath  of  office   XIII  1 

limit    of    age    VI  12 

not  to  hold  any  other  office VI  10 

not  to  receive  fees VI  20 

not  to  act  as  attorney  or  counsellor VI  20 

removal    VI  11 

suspension  pending  trial  of  impeachment VI  13 

Jurisdiction. 

legislature  may  alter,  etc.,  in  law  and  equity VI  3 

of  court  of  appeals VI  9 

of  courts  of  special  sessions VI  23 

of  county  courts   VI  14 

of  surrogates'  courts   VI  In 

of  inferior  local  courts VI  18 

of  city  courts    vested  in  supreme  court VI  6 

of  courts  of  oyer  and  terminer    vested  in  supreme  court..  VI  6 

of  circuit  courts  vested  in  supreme  court VI  6 

Jury. 

right  to  trial  by,  continued I  2 

local  bills  providing  for  drawing,  etc..  prohibited Ill  IR 

to  determine  law  and  fact  in  criminal  prosecution  for  libel,  I  8 

waiver  of,    in    civil   actions I  2 

Justices  of  tl&e  Pence. 

election;    term    of   office VI  17 

terms  of  office  of  present  justices VI  22 

removal    VI  17 

JuTenile  DellnQuents. 

legislature  may  provide  for  education  and  support VIII  9,  14 
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Labor.  Art  Sec. 

contract  system  of  prison  labor  abolished Ill  29 

« 

Laad  Olllce. 

board  of  commissioners • ..«. V  5 

powers  and  duties  of  board........ • V  6 

Landlord  au&d  Tenant. 

leases  of  agricultural  lands I  13 

La^frs. 

See,  also,  "  Bills;  "  **  Gsnskal  Laws;  "  "  Lscxs- 
lature;  "  "  Local  Laws;  "  "  Special  Laws;  " 
"  Statutes." 

statute  law  continued,  except  as  repealed,  etc I  16 

colonial  acts  continued,  except  as  repealed,  etc I  16 

common  law  in   force I  16 

Lease*. 

of  'Agricultural  lands • I  IS 

Levlalatnre. 

See,  also,  "Assembly;  "  "  Senate." 

legislative  term X  6 

enumeration   of  inhabitants Ill  4 

number  and  terms  of  senators  and  assemblymen Ill  2 

time  of  elections    : Ill  P 

number  of  senators  in  each  county Ill  4 

ratio    for    apportioning    senators Ill  4 

reapportionment    of    senate    districts Ill  4 

counties  not  to  be  divided  in  formation  of  senate  district, 

except,    etc Ill  4 

towns  and  city  blocks  not  to  be  divided  in  aonaite  districts.  III  4 

creation  of   assembly  districts Ill  5 

apportionment  of  assemblymen   Ill  5 

oath   of   office XIII  1 

compensation  and  mileage  of  members Ill  6 

persons  disqualified  from  being  members Ill  8 

civil  appointments  of  members  void  Ill  7 

when   to   assemble    X  6 

open  sessions Ill  11 

members  not  to  be  questioned  for  speeches JIT  12 

journals Ill  11 

adjournments    * Ill  11 

powers  of  each  house Ill  10 

legislative    power Ill  1 

bills  may  originate  in  either  house Ill  13 

enacting  clause  of  bills ^ Ill  14 

manner  of   passing  bills Ill '  15 

when  ayes  and  nays  necessary Ill  25 

when  quorum   of  three-Bfths   necessary Ill  25 

tax  bills  to  state  tax  distinctly Ill  24 

appropriation    bills    Ill  21 

two-thirds  required  for  appropriations  for  local  or  private 

purposes     HI  20 

general  provisions  not  to  be  inserted  in  appropriation  bills.  III  22 

existing  law  made  applicable  to  be  inserted Ill  17 

private  and  local  bills  not  to  embrace  more  than  one  sub- 
ject      Ill  16 

cases  in  which  private  and  local  bills  shall  tiot  be  passed,  Til  18 

title  of  private  and  local  bills Ill  16 
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lievliilatiire -- Cpntlniied.  Art.  Sec. 

special  banking  charters  prohibited    VIII  5 

not  to  authorize  suspension  of  specie  payments  by  banking 

institutions     VIII  5 

limitation  of  power  to  create  debts VII  2,  3,  4 

may  alter,   etc.,   jurisdiction   and   proceedings  in  law  aod. 

equity     VI  3 

J              extra  compensation  to  officers,  contractors,  etc.,  prohibited,  III  28 

private  claims  not  to  be  audited Ill  19 

I              claims  barred  by  statute  of  limitations  not  to  be  allowed..  VII  6 

j              report  of  pardons,  etc.,  by  governor TV  5 

'              approval  or  veto  of  bills  by  governor IV  9 

passage  of  bills  over  governor's  veto IV  9 

f»ower    to    remove   judges VI  11 

ocal  legislative  powers  of  supervisors Ill  27 

Libel. 

truth    of   criminal,    admissible I  8 

jury  to  determine  law  and  fact  in  criminal  prosecutions...  I  8 

Llbertr. 

due  process  of  law I  6 

freedom  of  speech  guaranteed I  8 

right  of  assemblage   I  9 

right   to  petition I  9 

Llevtenant-GoTernor. 

qualifications IV  2,  7 

election     ^ . .  IV  3 

term   of   office    IV  1 

president   of   senate ^     IV  7 

salary   and   compensation    IV  8 

when    to    act    as    governor IV  6 

succession   to   governorship    IV  7 

Limitation  of  Indebtedneiia. 

of  cities  and  counties VIII  10 

LtmltatlonH,  Statute  of. 

claims  barred  by,  not  to  be  allowed ••..... ^  VII  6 

Loaav. 

power  of  state  to  contract  debts VII  2 

credit  of  state  not  to  be  loaned  to  individuals,  etc VII  2 

power  to  contract  debt  to  repel  invasions VII  3 

power  of  legislature  to  create  debts  limited..... VII  4 

sinking  fund,  haw  kept  and  invested VII  5 

limitation  of  indebtedness  of  cities  and  counties VIII  10 

ijocal  Inferior  Coartii. 

terms  of  present  judicial  officers VI  22 

legislature  may  establish •  VI  18 

Loeal  LawH. 

See  "  Private  and  Local  Laws." 

Lotteries. 

prohibited •••••••••••  1  9 

LnnacT. 

See  "  State  Commission   in   Lunacy.**  , 

an 


^ 
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L» 


Xcakvrefl.                                                                                        Art  Sec. 

offices  for  measuring,  etc.,  merchandise   abolished V  8 

Kllttta. 

See,    also,   **  State   Militia." 

absent  electors  not  to  be  deprived  of  vote II  1 

presentment  or  indictment  not  required • I  6 

XtsdenieaBorai. 

jurisdiction  of  courts  of  special  sessions VI  23 

Mantclpal  Corporatlonn. 

See,     also,     "  Cities;  "     "  Counties;  "     "  Towns;  " 
"  Villages." 

charters  by  state  not  affected   I  17 

charters  by  King  of  Great  Britain  before  IT'HS  not  affected,          T  17 

may  be  formed  under  special  laws VIII  1 

not  to  give  money  or  credit  to  aid  private  undertaking. . .  VIII  10 

not  to  own  corporate  stocks  or  bonds   VIII  tO 

to  incur  debts  for  municipal  purpose  only VIII  10 

limitation  of  indebtedness    VIII  10 

may  provide  for  support^of  inmates  of  charitable  institn- 

tions VIII  14 

K. 
Havae. 

private  bills  to  change,  prohibited Ill  18 

Mavai  ForceH.  , 

absent  electors  not  to  be  deprived  of  vote II  1 

presentment  or   indictment  not   required I  6 

right   of  action   for  injuries  causing  death  not  to  be  ab- 
rogated  .•          I  18 

amount   recoverable   for  death  not  to  be  limited.. I  18 

Vew  Topk  City. 

limitation  of  indebtedness  of VIII  10 

O. 

Oatli. 

of   office    f  XIII  1 

Oflleera. 

See,  also,  titles  of  respective  offices. 

appointment  of  members  of  legislature  prohibited Ill  7 

persons  disqualified  from  being  members  of  legislature. . .      Ill  8 

certain   offices  abolished    .  V  9 

political  year    X  6 

election  of  state  officers   ., V  1,  2 

term  of  state  officers   V  i 

compensation  of  state  officers .^ V  1 

civil  service  appointments  and  promotions V  9 

preference  of  veterans    V  9 

duration  of  terra    X  3 

time  of  election    X  4 

judges  not  to  hold  any  other  office VT  10 

removal  of  judges    VI  11 

county  officers  X  1,  2 

removal  of  county  officers   X  1 

when  election  of  city  officers  to  be  held   XII  •  8 

oath   of   office    XIII  1 
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•Seers  —  Continued.  Art  See. 

when  office  deemed  vacant X  8 

viftancies  in  office,  how  filled   X  C 

removal   for  misconduct,  etc X  7 

compensation  of  salaried  officers X  9 

extra   compensation   prohibited    Ill  28 

local  bills  increasing,  etc.,  fees  during  term  prohibited....  Ill  10 

not  to  accept  free  passes,  etc XIII  5 

official  bribery  and  corruption    XIII  2 

offer  or  promise  to  bribe   ...» XIII  3 

person  bribed  or  offering  a  bribe  may  be  witness XIII  4 

removal  of  district  attorney  for  failure  to  prosecute  officer,  XIII  6 

■phan  Aurlnnts. 

municipalities  may  provide  for  support  of  inmates VIII  14 

P. 
Pnrdons. 

governor  may  grant    IV  5 

Petition. 

right  to  petition  guaranteed • I  9 

Pool^SelllniT. 

prohibited I  9 

Poor. 

municipalities  may  provide  for  aid  and  support  of VXIt  10 

Press.  • 

freedom  of.  guaranteed I  8 


Sec,  also  "  Statb  Commission  op  Pkisons." 

contract  system  of  labor  abolished    Ill  29 

appointment  and  term  of   superintendent V  4 

powers  and  duties  of  superintendent    V  4r 

removal  of  superintendent V  4 

appointment  of  wardens,  chaplains,  etc V  4 

Private  and  Local  lia^srs. 

See,  also,  **  Gbmksal  Laws;  **  "  Spbcial  Laws." 

when   prohibited    Ill  18 

title  of  statute   Ill  16 

not  to  embrace  more  than  one  subject   » Ill  16 

bills  reported  by  revision  commissioners  excepted  Ill  28 

Private  Roads. 

opening  of ;  assessment  of    compensation I  7 

PrlTileye. 

le^slators  not  to  be  questioned  for  speeches Ill  12 

private  or  local  law  granting  exclusive  privileges,  etc.,  to 

private  corporation,    etc.,   prohibited    Ill  18 


due  process  of  law  I      6 

rights  of,  not  affected  I    17 

pnblieation. 

of  statutes    VI    21 

m 
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Pvbllc  W^orks.  Art.  See: 

appointment  and  term  of  superintendent... V  ^ 

powers  and  duties  of  superintendent  V  3 

vacancies  in  office  of  superintendent    V  3 

appointment  and  term  of  assistant  superintendents V  7 

appointment  of  canal  employees *  V  8 

■hinent. 

cruet  and  tmasual,  prohibited  I  6 


R. 
Railroads. 

private  or  local  bill  granting  right  to  lay  tracks  prohibited,      III  18 

consent  of  local  authorities  to  construction  in  streets Ill  18 

consent  of  abutting  owners  to  construction  in  streets Ill  18 

public  officers  not  to  accept  free  passes,  etc XIII.  6 

Reml  Propertr* 

See.  also.  "  Leasu." 

grants  by  state  not  affected  I  17 

grants  by  King  of  Great  Britain  before  1775  not  affected.  <  I  17 

since  1775  void   I  17 

purchase  of  lands  of  Indians   I  15 

original  and  ultimate  property  in,  belongs  to  people I  10 

escheats  to  revert  to  people I  10 

feudal  tenures  abolished  I  11 

all  lands  are  allodial   I  12 

fines,  quarter-sales,  etc.,  abolished   I  14 

restraints  upon  alienation  abolished   I  14 

Rebellion. 

habeas  corptis  may  be  suspended  during I      4 

Referee. 

judges  not  to  act  as VI    20 

Reformatories. 

contract  system  of  labor  abolished • Ill     29 

Reyents  of  the  VnlTeriiity. 

See  "  UNivnsiTY  of  the  State  of  New  Yoek." 

Registers. 

election  and  terras  of  office X      1 

time  of  election    X      4 

removal    • X      1 

Rellvloas  Belief. 

not  to  disqualify  witness   I      8 

Rellvloas  Ubertr* 

guaranteed    I      S 

acts  of  licentiousnesSi  etc.,  not  e^reuMd  I      3 

no  aid  to  denominational  schools IX      4 

ReyrieTes. 

governor  may  grant    IV      B 

Roods. 

local  bills  laying  out.  etc.»  prohibited  Ill    IS 

6f> 
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». 

Salaries.  Art.  Sec. 

regulation  of,   of  employees  of  state,  etc Xil  1 

SaTinira  Banlcii. 

charters  to  be  uniform   VIII  4 

to  have  no  capital  stock   VIII  4 

trustees  to  have  no  interest  in  profits   VIII  4 

director,  etc.,  not  to  be  interested  in  loans VIII  4 

Scboolii. 

Icsrislature  to  provide  for  maintenance  of  free IX  1 

no  aid  to  denominational  schools   IX  4 

common  school  fund  to  be  preserved IX  3 

United  States  deposit  fund  IX  3 

application  of  Ijterature  fund   -. . .  IX  3 

Secretary  of  State. 

See,  also,  "  Officers;  "  "  State  OrricEKS." 

election  and  term  of   V  1 

compensation    V  1 

Senate. 

See,  also,  "Legislature," 

number  and  terms  of  senators   Ill  2 

senate   districts    .' Ill  3 

ratio   for   apportioning   senators    Ill  4 

number  of  senators  to  each  county   Ill  4 

counties  not  to  be  divided  in  formation  of  senate  districts, 

except,   etc Ill  4 

compensation  and  mileage  of  members   Ill  6 

lieutenant-governor   is  president  of    IV  7 

casting  vote  of  lieutenant-governor IV  7 

succession  of  president  to  governorship   IV  T 

Sheriff II. 

See,    also,    "Counties;"    "Officers." 

election  and  terms  of  office  X  1 

time  of  election X  4 

removal    , X  t 

Slaklav  Fuadii. 

created  for  payment  of  state  debts VII  4,11,12 

how    kept    and    invested VII  5 

Special  LtWi^vm, 

See,  also,   "  Private  ard  Local  Laws." 

when    prohibited     HI  XH 

for  drainage  of  agricultural  lands  prohibited I  7 

corporations  not  to  be  formed  under,  except,  etc. VIII  1 

special   banking   charters   prohibited V'lU  4 

relating  to  cities    , XH  2 

State. 

See.        also,        "  Grants,"        "  Legislature,"        "  Gov- 
ernor; "  "  Statutes." 

credit  not  to  be  given  or  loaned  to  indv-iduals,  etc VII  1 

credit  or  money  of  state  not  to  be  given  to  a  private  un- 
dertaking       \ljl  9 

power  to  contract  debts  vll  2 

flower  to  contract  debt  to  repel  invasions   YH  3 

imitation  of  legislative  power  to  create  debt \I1  4 

claims  barred  by  statute  of  limitations VTT  « 

regulation  of  wages,  etc.,  of  eoiployees  of XI I  1 
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State  Board  of  Charities.  Art  See. 

to  be  provided  for  by  legislature  VIII  11 

existing   laws   continued VIII  IS 

commissioners  continued   in  office    VIII  15 

to  be  uppointed  by  governor   VIJI  12 

leg^islature   may  confer   additional   powers    VIII  15 

powers  of  visitation  and  inspection VIII  11,  13 

removal  of  members  of  board VIII  12 

Stmte  CoiBini««toB  in  tiunncy, 

legislature  to  provide  for   VIII  ll 

existing   laws   continued    VIII  13 

commissioners  continued  in   ofllice    VIII  15 

members  of  board  to  be  appointed  by  governor VIII  12 

removal   of   nicmbert    VIII  12 

powers  of  visitation  and  inspection VIII 11,  13 

legislature  may  confer  additional  powers  VIII  15 

State  CommlaalOB   of  Priaona. 

to  be  provided  for  by  legislature   VIII  11 

commissioners  continued   in  office    VIII  15 

existing  laws   continued    VIII  13 

to  be  appointed  by  governor   VIII  12 

removal   of  members    VIII  12 

powers  of  visitation  and  inspection   VIII  11, 13 

legislature  may  confer  additional  powers  VIII  15 

State  Ensinreer  and  Snr-rerov. 

election  and  term  of   ..••• V  1 

qualifications    .•••«•••••••         V  1 

compensation     • ••••• ••••         V  1 

State  miltla. 

how   constituted XI  % 

organization XI  8 

enlistment     XI  2 

appointment  of  military  officers  by  governor XI  4 

commissioned    officers    XI  6 

election  of  officers  to  be  prescribed  by  legislatnre XI  6 

removal  of  commissioned  officers XI  6 

State  Offlcera. 

See  **  Officers;  '*  also  titles  of  respective  offices. 

election  and  term  of V  1,  2 

compensation    V  1 

State  Treaanrer. 

See,  also,  **  Ofpicebs;  '*  "  State  Officers." 

election  and  term  of   V  1 

compensation V  1 

suspension   by  governor V  7 

Statnte  of  liin^ltatfona. 

claims  barred  by,  not  to  be  allowed   VII  6 

Statntea. 

See,    also,    '*  Legislature;  "    "  Private    and    Local 
Laws;  "  "  Special  Laws." 

acts  of  colonial  and  state  legislatures I  16 

continued,   except  as  repealed,   etc I  16 

bills  may  originate  in  either  house   Ill  13 

enacting  clause  of  bi-lls   Ill  14 

Tl 
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Stfttuten  —  Continued.  Art.  Sec 

manner  of  passing  bills   

when  ayes  and  nays  necessary   

when  quorum  of  three-fifths  necessary  

approval  or  veto  of  bills  by  governor 

passage  of  bills  over  veto 

tax  bills  to  state  tax  distinctly   

extra  compensation  to  officers,  contractors,  etc,  prohibited, 

existing  law  made  applicable  to  be  inserted 

general  provisions  not  to  be  inserted  in  appropriation  bills, 

when  private  and  local  bills  prohibited 

title  of  private  and  local  bills   

private  and  local  bills  not  to  embrace  more  than  one  sub- 
ject     

bills  reported  by  the  revision  commissioners  excepted 

publication 

Street  RallrcMtds. 

consent  of  local  authorities,  etc.,  to  conatruction Ill     18 

Superintendent  of  Public  WorkH. 

appointment  and  term ' 

vacancies  in  office   

powers  and  duties  of 

appointment  and  term  of  assistants  

appointment  of  canal  employees  


Ill 

15 

III 

25 

III 

25 

IV 

9 

IV 

9 

III 

24 

III 

28 

III 

17 

III 

22 

III 

18 

in 

16 

ni 

16 

HI 

23 

VI 

21 

Superintendent   of   State  PrlnonH* 

appointment  and  term  of    

powers  and  duties  of 

removal  of    

appointment  of  wardens,   chaplains,   etc. 


Superior  Court  of  Buffalo. 

abolished;  judges  transferred  to  supreme  court. 

jurisdiction  vested  in  supreme  court 

transfer  of  appellate  jurisdiction 


Superior  Court  off  Ife'vr  York:  Cltr- 

abolisfaed;  judges  transferred  to  supreme  court, 
jurisdiction  vested  in  supreme  court 


SnpervlsorH. 

to  be  elected  in  each  county   

local  bill  providing  for  election  of  members  prohibited 

when  legislative  body  of  city  to  act  as  board 

local  legislative  powers 

extra  compensation^  to  officers,  contractors,  etc.,  prohibited, 
division  of  county  into  assembly  districts 

Supreme  Co  art. 

how    constituted     

judicial     districts     ' . ' '. 

election    of    justices 

general     jurisdiction     '. 

increase   of   number   of   justices 

erection  of  new  district  out  of  second  judicial   district.... 
jurisdiction   of  courts  of  oyer  and   terminer  t      -sf  .- 

of    circuit   courts    transferred 

of  abolished  city  courts  vested  in  supreme  court... 

qualification     of    justices     

terms  of  office   of   justices ...,.!*...... 

justices  of   abolished   city   courts  transferred    to   supreme 

court 

age    limit    of    justices 

72  


V 

3 

V 

3 

V 

3 

V 

3 

V 

3 

V 

4 

V 

4 

V 

4 

V 

4 

VI 

5 

VI  2.5 

VI 

5 

VI 

5 

VI  2,5 

III 

26 

III 

18 

III 

26 

in 

27 

in 

28 

III 

5 

VI 

VI 

VI 

VI 

VI 

VI 

VI 

6 

VI 

6 

VI 

5 

VI 

20 

VI 

22 

VI 

5 

VI 

12 
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•  Court  —  Conttniied.  Art.  *Sa. 

compenaation  of  justices  VI  12 

removal   of  justices VI  11 

filling  vacmncies VI  8 

justices  not  to  act  as  attorney  or  referee VI  20 

not  to  hold  any  other  office VI  10 

appellate   diviakmB    VI  2 

judicial    departments    VI  2 

designation  of  justices  of  appellate  division VI  2 

general  term  jurisdiction  transferred  to  appellate  divisionp  VI  2 

powers  of  justices  of  appellate  division  VI  2 

transfer  of  appeals  to  another  department  .' Vf  12 

appointment  and  removal  of  reporter VI  2 

designation  of  special  and  trial  terms  VI  2 

assi^ment  of  justices  to  special  and  trial  terms VI  2 

justices  may  hold  court  in  any  county VI  6 

taking  of  testimony  in  equity  cases  VI  8 

county  clerk  to  be  clerk  of  court VI  19 

Svyreme  Covrt  Reporter. 

appointment  and  removal  VX  ^  ^ 

8«n*ovAtes'  Courts. 

continued    VI  16 

jurisdiction  and  powers VI  15 

terms  of  office  of  surrogates VI  16 

qualifications  of  surrogate   VI  20 

age  limit  of  surrogate  VI  15 

vacancies  in  office  of  surrogate VI  15 

surrogate  not  to  practise  as  attorney,  except,  etc VI  20 

when  county  judge  to  be  surrogate VI  15 

election  of  special  surrogate VI  16 

T. 

Taxation. 

tax  bills  to  state  tax  distinctly  . . .' Ill  24 

when  ayes  and  nays  necessary  on  tax  bill Ill  fl6 

private  or  local  bill  exempting  property  prohibited Ill  18 

maximum  rate  in  cities  and  counties VIII  10 

direct  tax  for  payment  of  state  debts VII  4, 11 


Telesrapb  Coaapantea. 

public  officers  not  to  accept  free  passes,  etc XIII      5 

Tovraa. 

election  or  appointment  of  officers X '  2 

mar  provide  for  support  of  inmates  of  charitable  Institu- 
tions      VIII  14 

not  to  be  divided  in  senate  districts Ill  •  4 

not  to  give  money  or  credit  to  aid  private  undertaking. . . .  VIII  10 

to  incur  debt  for  town  purposes  only VIII  10 

not  to  own  corporate  stocks  or  bonds VIII  10 

regulation  of  wages,  etc.,  of  employees  of XII  1 

T»ea«T^. 

governor  may  suspend  execution  of  sentence IV      i 

Treaanrer. 

See  "State  Treasurer." 
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Wnmlm.  Art. 

right  to  jury  trial  continued I       2 

legislature  may  alter,  etc.,  jurisdiction  and  proceedinga  in 

law  and  equity    .' . . . .  VI       S 

taking  of  testimony  in  equity  cases   VI       3 

jury  to  determine  law  and  fact  in  criminal  libels I       8 

truth  of  libel  admissible  in  criminal  prosecution I       S 

V. 

rniversltr  of  the  State  of  New  York. 

regents  of  university  continued   IX       2 

government  and  corporate  powers IX       2 

board  of  regents   IX       2 

T. 
Tenne. 

private  or  local  bill  changing,  prohibited • Ill    18 

Veterans. 

preference  in  appointment,  etc.,  to  office '    V      9 

Vlllavea. 

legislature  to  provide  for  organization  of XII      1 

local  bills  incorporating,  prohibited Ill     18 

election  or  appointment  of  officers   X       2 

civil  service  appointments  and  promotions ^ V       9 

preference  of  veterans V      9 

not  to  give  money  or  credit  to  aid  private  undertaking. . . .  VTII     10 

not  to  own  corporate  stocks  or  bonds   VTII     10 

to  incur  debt  for  village  purposes  only VIII     10 

may  provide  for  support  of  inmates  of  charitable  institu< 

tlons    VIII     W 

regulation  of  wages,  etc.,  of  employees  of XII       1 

regulation  of,  of  employees  of  state,  etc XII       1 


electors    disqualified    for II       2 

Water  Supply. 

not  affected  by  limitation  of  indebtedness VIII     10 

Wetirltlav. 

offices  for  weighing,  etc.,  merchandise,  abolished V      8 

Wltneanefi. 

not  disqualified  by  religious  belief I       3 

accused  not  to  be  compelled  to  testify  against  himself I       6 

not  to  be  unreasonably  detained I       R 

Womlilp. 

freedom  of,  guaranteed I^  8 
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RULES  OF  THE  COURT  OF  APPEALS. 


NOTICE. 

The  first  Monday  of  each  session  only  will  be  a-  motion  day,  on 
which  oral  arguments  will  be  heard  in  original  motions.  Original 
motions  may  be  submit  ted,  without  oral  argument ,  on  any  Mon- 
day when  the  Court  is  in  session^  provided  they  are  submitted 
bv  both  sides. 

After  the  day  calendar  is  made  up  —  at  6  o'clock  p.  m. —  stipu- 
lations are  too  late.  The  Clerk  has  then  no  power  to  leave  a 
number  off. 

The  full  number  of  cases  and  points  ( 16 )  are  required,  without 
which  appeals  may  not  be  heard. 

The  "  Order  Calendar  "  is  composed  of  preferred  causes,  and  the 
notice  of  argument  must  claim  the  preference  '*  as  an  appeal  en- 
titled to  be  heard  under  Rule  XI."  Appeals  from  orders  should 
be  noticed  for  the  first  Monday  of  a  session. 

The  County  Clerk's  certificate,  or  waiver  thereof  under  section 
3301,  Code  Civil  Procedure,  are  necessary  parts  of  the  printed 
case  on  appeal. 

When  a  new  calendar  is  ordered,  it  is  desirable  to  notice  causes 
in  which  the  returns  are  filed,  at  once. 

Counsel  residing  in  New  York  city  and  its  vicinity  who  intend' 
to  argue  causes  on  the  General  Calendar,  should  send  their  resi- 
dence addresses  to  the  Clerk,  and  ahould  promptly  notify  him  of 
changes  in  their  office  addresses. 

The  daily  sessions  of  the  Court  are  held  from  2  o'clock  i\  M.,. 
to  6  o'clocR  p.  M.,  except  Fridays  only  wlien  it  will  sit  from  10' 
A.  ic.  to  2  p.  M. 

Every  exhibit  presented  to  the  Court  should  be  painly  marked 
with  the  address  of  the  Counsel  presenting  the  same,  as  well  as 
the  title  of  the  cause 

The  Clerk  alwavs  submits  for  Counsel  who  are  absent  when 
their  cases  are  called  for  argument,  provided  their  papers  have 
been  filed,  as  directed  by  Rule  VII. 

Requests  for  copies  of  opinions  should  be  addresfied  to  the 
State  Reporter,  Albany,  N.  Y. 

The  sixteen  printed*  copies  of  the  case  required  by  Rule  VII 
to  be  filed  with  the  clerk  must  be  bound  in  light-colored  (not 
dark)  paper  and  sliould  not  be  sent  to  the  Clerk  for  filing  until 
after  the  appeal  has  received  a  calendar  number. 

Each  day's  calendar  and  all  court  notices  to  the  Bar  are  printed 
in  the  New  York  Law  Journal,  which  is  the  legal  publicatioB 
through  which  the  clerk  endeavors  to  reach  the  legal  professioa 

Attention  of  Attorneys  is  called  to  Rule  VII,  which  will  l^n 
strictly  enforded. 
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RULES  OF  PRACTICE. 


(Adopted  October  22,  1804;  amended  December  15,  1906.    To  take 

effect  January  7,  1907.) 


R0LE  L 

Appellant  to  file  return;  effect  of  omission. —  If  the  appellant 
shall  not  cause  the  proper  return  to  be  made  and  filed  with  the 
clerk  of  this  Court  within  the  time  prescribed  by  law  (Code  Civ. 
Proc,  §  1315),  the  respondent  may,  by  notice  in  writing,  require 
such  return  to  be  filed  within  ten  days  after  the  service  of  the 
notice,  and  if  the  return  be  not  filed  in  pursuance  of  such  notice, 
the  appellant  shall  be  deemed  to  have  waived  the  appeal.  On 
an  affidavit  proving  that  the  appeal  was  perfected,  and  the  service 
of  such  notice,  and  a  certificate  of  the  clerk  that  no  return  has 
been  filed,  the  respondent  may  enter  an  order  with  the  clerk 
dismissing  the  appeal  for  want  of  prosecution,  with  costs;  and 
the  court  below  may  thereupon  proceed  as  though  there  had  been 
no  appeal. 

RULE  II. 

Further  return  may  be  ordered. —  If  the  return  made  by  the 
clerk  of  the  court  below  shall  be  defective,  either  party  ma}^  on 
an  afiidavit,  specifying  the  defect,  and  on  notice  to  the  opposite 
party,  apply  to  one  of  the  Judges  of  this  court  for  an  order,  that 
the  clerk  make  a  further  return  without  delav. 

RULE  m. 

Attorneys  and  guardians  below  to  continue  to  act.-*  The  attor- 
neys and  guardians  ad  litem  of  the  respective  parties  in  the  court 
below  shall  be  deemed  the  attorneys  and  guardians  of  the  same 
parties  respectively,  in  this  court,  imtil  others  shall  be  retained 
or  appointed,  and  notice  thereof  shall  be  served  on  the  adverse 
party. 

RULE   IV. 

Appellant  to  make  a  case;  its  form. —  In  all  calendar  causes  a 
case  shall  be  made  by  the  appellant,  which  shall  consist  of  a  copy 
of  the  return,  and  the  reasons  of  the  court  below  for  its  judg- 
ment, or  an  affidavit  that  the  same  cannot  be  procured,  together 
with  an  index  to  the  pleadings,  exhibits,  depositions  and  other 
principal  matters.  Every  opinion  in  the  cause  at  Special  Term, 
as  well  as  at  the  Appellate  Division  of  the  Supreme  Court,  relat* 
ing  to  the  questions  involved  in  the  appeal,  is  included  by  the 
foregoing  provision. 

RULE  V. 

Cases  and  points  to  be  printed;  mode  of  printing.-* All  ease^ 
and  points,  and  all  other  papers  furnished  to  the  court  in  eal- 
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endar  causes,  shall  be  printed  on  white  paper,  as  provided  in 
section  796  of  the  Code  of  Civil  Procedure,  and,  if  bound,  the 
covpr3  shall  be  of  light-colored  paper,  wftich  can  be  legibly  writ- 
ten upon.  The  folio,  numbering  from  the  commencement  to  the 
end  of  the  case,  shall  be  printed  on  the  outer  margin  of  the  page. 
Small  pica  leaded  or  ten  point  leaded  with  four  to  pica  leads, 
is  the  smallest  letter  and  most  compact  mode  of  composition 
which  is  allowed.  No  charge  for  printing,  the  papers  mentioned 
in  this  rule  shall  be  allowed  as  a  disbursement  in  a  cause  unless 
the  requirements  of  thv  preceding  sentence  shall  be  shown,  by 
Htlitlavit,  to  have  been  complied  with  in  all  papers  printed. 
(Amended  December  13,  1906.) 

RULE  VI. 

Appellant  to  serve  copies  of  case;  effect  of  his  default.r-Within 
forty  days  after  the  appeal  is  perfected,  the  appellant  shall  serve 
three  printed  copies  of  the  case  on  the  attorney  of  the  adverse 
party.  If  he  fail  to  do  so,  the  respondent  may,  by  notice  in 
writing,  require  the  ser\'ice  of  such  copies  within  ,ten  days  after 
service  of  the  notice,  and,  if  the  copies  be  not  served  in  pursu- 
ance of  such  notice,  the  appellant  shall  be  deemed  to  have  waived 
the  appeal;  and  on  an  affidavit  proving  the  default  and  the 
Jvrvice  of  such  notice,  the  respondent  may  enter  an  order  with 
the  clerk  dismissing  the  appeal  for  want  of  prosecution,  with 
costs;  and  the  court  below  may  thereupon  proceed  as  though 
there  had  been  no  nppeal. 

RULE  VIL 

Copies  of  cases  and  points. —  At  least  twenty  days  before  a 
cause  is  plaeed  on  the  day  calendar,  the  appellant  shall  file- with 
the  clerk  eighteen  printed  copies,  of  the  case;  and  shall  at  the 
J^ame  time  file  with  the  clerk  eighteen  printed  copies,  and  serve  on 
th<»  attorney  or  counsel  for  the  respondent  three  printed  copies, 
of  the  points  to  be  relied  on  by  him,  with  a  reference  to  the 
authorities  to  be  cited.  Within  ten  davs  after  such  service  the 
respondent  shall  file  with  the  clerk  eighteen  printed  copies,  and 
serve  on  the  attorney  or  counsel  for  the  appellant^  three  printed 
fopies,  of  the  points  to  be  reliwl  on  by  him,  with  a  reference  to 
the  authorities  to  be  cited. 

If  the  appellant  desi]*es  to  present  points,  or  authorities  in 
reply,  be  shall  file  with  the  clerk  eighteen  printed  copies  thereof 
and  serve  three  printed  copies  on  the  attorney  or  counsel  for  the 
respondent,  within  five  days  after  receipt  of  the  respondent's 
points;  and  no  supplemental  points  will  be  allowed  from  either 
Mde  nnless  especially  requested  by  the  court- 
No  points  will  be  wceived  by  the  court  on  argument  or.  sub- 
nrission  unless  they  shall  have  been  filed  and  served  as  above 
provided;  except  that  in  appeals  under  Rule  XI,  noticed  for  the 
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first  Monday  of  a  session,  and  in  causes  upon  a  new  general 
calendar  to  be  heard  during  the  first  two  weeks  of  any  session  at 
which  such  new  calendar  is  taken  up,  the  parties  shall  file  the 
printed  cases^  and  file  and  serve  or  exchange  the  printed  points, 
at  least  two  days  before  the  commencement  of  the  session. 

The  cases  and  points  filed  with  the  clerk  shall  be  disposed  of 
as  follows:  One  copy  shall  be  furnished  to  each  of  the  Judges; 
one  copy  shall  be  kept  by  the  clerk,  with  the  records  of  the 
court;  one  copy  shall  be  deposited  in  the  State  Library;  one 
copy  sliall  be  deposited  in  each  branch  of  the  library  of  the  Court 
of  Appeals;  one  copy  shall  be  deposited  in  the  library  of  the 
^ew  York  Law  Institute;  one  copy  shall  be  deposited  in  the  Law 
Librar}'  of  Brooklyn;  one  copy  shall  be  deposited  in  the  Law- 
Library  of  the  Eighth  Judicial  District,  and  one  copy  shall  be 
deliyered  to  the  reporter.      (As  amended  October   13,   1910.) 

RULE  vm. 

Statement  and  discussion  of  facts. —  In  all  causes  each  party 
shall  briefly  state  upon  his  printed  points,  in  a  separate  form, 
the  leading  facts  which  he  deems  established,  with  a  reference 
to  the  folios  where  the  evidence  of  such  facts  may  be  found.  And 
the  court  will  not  hear  an  extended  discussion  upon  any  mere 
question  of  fact. 

Every  cause  shall  be  deemed  to  be  submitted  to  such  Judges 
as  may  be  absent  at  the  time  of  the  argument,  unless  objection 
to  such  submission  by  counsel  arguing  the  cause  be  then  mjudii 

RULE  JX. 

Criminal  causes.— Appeals  in  criminal  causes  brought  after 
making  up  the  calendar,  or  too  late  to  be  placed  on  said  calendar, 
may  be  put  upon  the  calendar  at  any  time,  and  brought  on  for 
a  hearing  as  preferred  causes,  upon  a  notice  of  ten  days;  and  it 
shall  be  the  duty  of  the  clerk  to  pluoe  such  causes  on  the  calendar 
for  the  day  for  which  they  shall  be  noticed  or  upon  which  the 
cause  shall  be  ordered  by  the  court,  or  stipulated  by  the  parties, 
to  be  heard. 

RULE  X. 

Submission  and  reserration  of  causes. —  Causes  will  not  be 
received  upon  submission  until  reached  in  the  regular  call  of  the 
calendar.  No  reservation  will  be  made  of  any  of  the  first  eight 
causes,  unless  on  account  of  sickness,  or  an  engagement  elsewhere 
in  the  actual  trial  or  argument  of  another  cause  commenced 
before  the  term  of  this  court,  or  of  other  inevitable  necessity,  to 
be  shown  by  affidavit.  Other  causefs  may  be  reserved  upon  reason- 
able cause  shown,  or  by  stipulation  of  parties  filed  with  the 
clerk;  but  no  cause  shall  be  so  reserved  by  stipulation  after  the 
same  has  been  placed  upon  the  day  calendar. 
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Causes  reserved  for  a  day  bertain  by  stipulation,  when  in  order 
to  be  called,  have  priority  among  each  other  according  to  the 
time  of  filing  the  stipulations  with  the  clerk,  and  shall  follow 
next  in  order  the  undisposed  of  causes  of  the  calendar  for  the 
day  previous.      Default  may  be  taken  in  them. 

No  reserved  cause,  whether  reserved  generally  or  for  a  particu- 
lar day,  will  be  called  before  its  number  is  reached  on  the  regular 
eall  of  the  calendar.      (Amended  December  15,  1906.) 

RULE  XL 

Motions  and  appeals  from  orders. —  Motions,  appeals  from  final 
orders  in  special  proceedings,  from  interlocutory  judgments  and 
from  orders  in  actions  and  special  proceedings,  certified  to  this 
court  by  the  Appellate  Divisions  of  the  Supreme  Court,  except 
orders  granting  a  new  trial,  may  be  noticed  for,  and  will  be 
heard  on,  the  first  Monday  of  each  session  of  the  court,  before 
taking  up  the  general  calendar.  Notices  of  argument  of  appeals 
within  this  rule  must  contain  the  claim  that  the  appeal  is  one 
entitled  to  be  heard  under  Rule  XI  of  the  Court  of  Appeals. 

Motions  will  be  heard  orally  on  the  first  Monday  oi  a  session 
only;  but  they  may  be  submitted  without  oral  argument  on  any 
Monday  when  the  court  is  in  session;  provided  they  are  sub- 
mitted by  both  sides  and  the  papers  are  filed  with  the  clerk  on 
or  before  the  preceding  Friday.  If  either  party  demands  an 
oral  argument  of  a  motion  noticed  for  any  other  than  the  first 
Monday  of  a  session,  the  motion  will  go  over  to  the  first  Monday 
of  the  succeeding  session. 

Where  notice  has  been  given  of  a  motion,  if  no  one  shall  appear 
to  oppose,  it  will  be  granted  as  of  course. 

If  a  motion  be  not  made  on  the  day  for  which  it  has  been 
noticed,  the  opposing  party  will  be  entitled,  on  applying  to  the 
court  at  the  close  of  the  motions  for  that  day  to  a  rule  denying 
the  motion,  with  costs.      (Amended  December  15,  1906.) 

RULE  xn. 

Call  of  calendar.— -  Eight  causes  only  will  be  called  on  any  day, 
bat  after  such  call  causes  ready  on  both  sides  will  be  heard  in 
their  order.  Any  cause  which  is  regularly  called  and  passed, 
without  postponement  by  the  court  for  good  cause  shown  at  the 
time  of  the  call,  shall  be  stricken  from  the  calendar. 

Causes  upon  the  calendar  may  be  exchanged  one  for  another,  as 
of  coarse,  on  filing  with  the  clerk  a  note  of  the  pro[K)sed  exchange, 
with  the  numbers  of  the  causes,  signed  by  the  respective  attor- 
neys or  counsel.  Upon  all  subsequent  calendars  each  of  said 
causes  will  take  the  place  due  to  the  date  of  the  filing  of  the 
rtturn  in  the  other. 

In  like  manner,  a  cause  not  upon  the  calendar  in  which  an 
appeal  to  thb  court  has  been  perfected  and  the  return  duly  filed 
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with  the  clerk,  may  be  oxchangedj  as  of  euurse,  lor  another  cause 
upon  the  calendar,  on  filing  with  the  clerk  a  note  of  the  proposed 
exchange,  with  the  number  of  the  caube  on  the  calendar,  and  the 
date  of  tiling  return  in  the  cause  not  upon  the  calendar,  signed 
by  the  respective  attorneys  or  counsel,  and  also  a  sti  pi  nation  of 
the  attorneys  or  counsel  in  the  cause  not  on  the  calendar  setting 
•lown  the  same  for  argument  in  place  of  the  calendar  cause 
when  reached,  with  the  same  effect  as  if  duly  noticed.  Upon 
ull  subsequent  calendars,  each  of  said  causes  will  take  the  place 
due  to  the  date  of  filing  the  feturu  in  the  othe**.  (Amended 
JJecember  15,  1906.) 

RULE  XIIL 

Time  of  argument. —  Tn  the  argument  of  a  cause  not  more  than 
two  hours  shall  be  occupied  by  counsel  on  either  side,  except  by 
the  express  permission  of  the  court. 

In  the  argument  of  an  appeal  within  Rule  XI  not  more  than 
thirty  minutes  shall  be  occupied  by  the  appellant's  counsel,  nor 
more  than  twenty-five  minutes  by  the  respondent's  counsel,  unless 
express  permission  be  give(i  by  the  court,  and  the  cause  placed 
at  the  foot  of  the  order  calendar.     (Amended  December  15,  1906.) 

RULE  ZIV. 

Preferred  cailses.— No  causes  are  entitled  to  any  preference 
upon  the  calendar  except  such  as  is  given  by  law  or  the  special 
order  of  the  court. 

Any  party  claiming  a  preference  must  so  state  in  his  notice 
of  argument  to  the  opposite  party  and  to  the  clerk;  and  he  must 
also  state  the  ground  of  such  preference,  bo  as  to  show  to  which 
of  the  preferred  classes  the  cause  belongs. 

A  preferred  cause  being  once  passed  loses  its  preference. 

RULE  XV. 

Defaults. —  Judgments  of  reversal  by  default  will  not  be  al- 
lowed. When  a  cause  is  called  in  its  order  on  the  calendar,  if 
the  appellant  fails  to  appear  and  furnish  the  court  with  the 
papers  required,  and  argue  or  submit  his  cause,  judgment  of 
anirmance  by  default  will  be  ordered  on  motion  of  the  respondent. 
If  the  appellant  only  appears,  he  may  either  argue  or  submit  the 
cause. 

When  any  cause  shall  he  regularly  called  for  argument,  and 
no  other  disposition  shall  he  made  thereof,  the  appeal  shall  be 
dismissed  without  costs,  and  pti  order  sliall  be  entered  accord- 
ingly, which  shall  be  absolute  unless  upon  application  made  and 
good  cause  shown,  upon  notice  to  the  opposite  party  within  ten 
days,  if  the  court  is  in  session,  and  if  not  on  the  first  motion  day 
of  the  next  session,  the  court  shall  revoke  said  order  and  restore 
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RULE  XVL 

RemittitttT.—  The  remittitur  shall  contain  a  copy  of  the  judg- 
ment ol  this  court  and  the  return  made  by  the  elerk  below,  and 
shall  be  sealed  with  the  seal  and  signed  by  the  clerk  of  this  court. 

RULE  xvn. 

Afifirmance  by  default. — When  a  judgment  or  order  shall  be 
affirmed  by  the  default  of  the  appellant,  the  remittitur  tihall  not 
be  sent  to  the  court  beloWj  unless  this  court  shall  otherwise 
direct,  until  ten  days  after  notice  of  the  affirmance  shall  have 
been  served  by  the  attorney  for  the  respondent  on  the  attorney 
for  the  appellant  and  proof  thereof  filed  with  the  clerk.  Service 
of  the  notice  shall  be  proved  to  the  clerK  by  affidavit,  or  by  the 
lA-rittAi  admission  of  the  attorney  on  whom  it  was  served. 
(Amended  December  15,   1906.) 

RULE  xvin. 

Enlarging  time;  revoking  orders. —  The  time  prescribed  by 
these  rules  for  doing  any  act  may  be  enlarged  by  the  court  or 
by  any  of  the  Judges  thereof;  and  any  of  the  Judges  may  make 
orders  to  stay  proceedings,  which,  when  served  with  papers  and 
notice  of  motion,  shall  stay  the  proceedings  according  to  the 
terms  of  the  order.  Any  order  may  be  revoked  or  modified  by  the 
Judge  who  made  it ;  or,  in  case  of  his  absence  or  inability  to  act, 
by  any  of  the  other  Judges. 

RULE  XIX. 

Calendars. — ^VVhen  a  new  calendar  is  ordered  by  the  court,  the 
clerk  shall  place  thereon  all  causes  in  which  notices  of  argument, 
with  proof  or  admission  of  service,  have  been  filed  in  his  office: 
and,  also,  if  ordered  by  the  court,  all  other  causes  in  which  the 
returns  have  been  filed  in  his  ofHce;  and  the  causes  so  put  on 
the  calendar  by  the  direction  of  the  court  will  be  heard  in  their 
order  as  if  regularly  noticed. 

RULE  XX. 

Motioiis  for  re-argument.— Motions  for  re-argument  must  be 
submitted  on  printed  briefs,  without  oral  argument,  on  notice 
to  the  adverse  party,  stating  briefly  the  ground  upon  which  a 
re-argument  is  asked,  and  the  points  supposed  to  have  been  over- 
looked or  misapprehended  by  the  court,  with  proper  reference 
to  the  particular  portion  of  the  case,  and  to  the  autliorities  relied 
upon.      (Amended  December  15,  1906.) 
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RULES  OF  THE  COURT  OF  APPEALS  FOR  THE  ADMISSIDH 
OF  ATTORNEYS  AND  COUNSELORS-AT-LAW  * 

(Adopted  by  the  Conrt  of  Appeals,  December  2,  1885.    Amended 
April,  1908,  and  May  17,  1911.     In  effect  Jaly  1,  1911.) 

RULE  I. 

General  regulation  as  to  admission. —  No  person  shall  be  ad- 
mitted to  practice  as  an  attorney  or  counselor  in  any  court  of 
record  of  the  State  except  upon  an  order  of  the  Apellate  Divi- 
sion of  the  Supreme  Court  admitting  him  to  the  bar  and  licensing 
him  to  practice  upon  compliance  witli  these  rnles. 

RULE  n. 

Admission  without  examination. —  The  following  classes  of  per- 
sons may  in  the  discretion  of  the  Appellate  Division  be  admitted 
and  licensed  without  examination: 

1.  Any  person  admitted  to  practice  and  who  has  practiced  five 
years  as  a  member  of  the  bar  in  the  highest  law  court  in  any 
other  state  or  territory  of  the  American  Uuion  or  in  the  District 
of  Columbia. 

2.  Any  person  admitted  to  practice  and  who  has  practiced  five 
years  in  another  country  whose  jurisprudence  is  bdsed  on  the 
principles  of  the  English  common  law. 

3.  Any  American  citizen  domiciled  in  a  foreign  country  whose 
jurisprudence  is  based  on  the  principles  of  the  English  common 
law  holding  a  diploma  or  degree  which  would  entitle  him  to  prac- 
tice law  in  the  courts  of  such  foreign  country  if  a  citizen  thereof. 

Any  person  admitted  under  this  rule  mu>«t  po8s<*Hs  the  other 
qualifications  required  by  these  rules  and  must  prodtice  a  letter 
of  recommendation  from  one  of  the  judges  of  the  highest  law 
court  of  such  other  state  or  country^  or  furnish  other  satisfactory 
evidence  of  character  and  qualifications. 

An  attorney  and  counselor  from  another  state  or  foreign  juris- 
diction may  in  the  discretion  of  any  court  of  record  be  admitted 
pro  hac  vice  to  participate  in  the  trial  or  argument  of  any  cause 
in  which  he  may  be  employed. 

RULE  in. 

Admission  on  examination. —  Three  classes  of  persons  may  be 
admitted  to  the  bar  upon  examination: 

1.  Persons  who  are  not  graduates  of  a  college  or  university; 

2.  Persons  who  are  graduates  of  a  college  or  university;  and 

3.  Persons  who  have  been  admitted  as  attorneys  and  have  prac- 
ticed three  years  in  another  state  or  country. 

In  each  class  the  applicant  must  prove  by  his  own  affidavit  to 
the  satisfaction  of  the  State  Board  of  Law  Examiners  that  he 
is  a  citizen  of  the  United  States,  twenty-one  years  of  age,  stat- 
ing his  age,  and  an  actual  and  not  a  constructive  resident  of 
the  State  for  not  less  than  six  months  immediately  preceding 
and  that  he  has  not  been  examined  for  admission  to  practice  and 
been  refused  admission  within  four  months,  and  that  he  has 
studied  law  in  the  manner  and  according  to  the  conditions  in 
these  rules  prescribed. ^ 

•  Attention  is  called  to  Laws  1898,  ch.  165,  and  Laws  1899,  eh.  225. 
requiring  the  registration  in  ttie  office  of  the  clerk  of  the  Court  of 
Appeals  of  all  persons  admitted  to  practice  as  attorncy»-at-law  or  slu 
attorneys  and  counselors-at-law  in  the  courts  of  record  of  the  State. 
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Applicants  in  th^  first  claBS  (I.  e.,  persons  who  are  not  jrrad- 

nates  of  a  college  or  nniversity)  must  have  studied  law  tor  a 

period  of  foar  years.     Sach  an  applicant  may  pursue  his  course 

of  law   study  wholly  by  serving  a  clerkship  in  the  office  of  a 

practicing  attorney;  or  partly  by  serying  such  clerkship  and  partly 

by  attending  a  law  school;  but  every  such  applicant  mMat  serve 

.  such  clerksliip  for  a  period   of  at  least  one  year  continuously 

'  either   before  examination   by   the  State  Board  of   I^w   Exam-. 

inem  or  after  such  examination  and  prior  to  admission  to  the  bar. 

Applicants  in  the  second  class  (i.  e.,  persons  who  are  graduates 

of  a  college  or  university)  must  have  studied  law  for  a  period  of 

three  years.     Such  an  applicant  may  pursue  his  course  of  law 

study  wholly  by  serving  a  clerkship  in  the  office  of  a  practicing 

attorney;  or   wholly   by   attending  a   law   school;   or  partly   by 

serving  such  clerkship  and  partly  by  attending  a  law  school. 

Applicants  in  the  third  class  (i.  e.,  persons  who  have  b(H»n 
admitted  as  attorneys  and  have  practiced  three  years  In  another 
state  or  country)  must  have  studied  law  for  a  period  of  one 
year  within  this  State  and  pursue  such  course  of  study  either  by 
serving  a  clerkship  or  by  attendance  upon  a  law  school  as  the 
applicant  may  elect. 

Candidates  for  admission  to  the  bar  under  this  rule  (1.  e.,  upon 
examination)  may  be  admitted  and  licensed  upon  producing  and 
filing  with  the  court  the  certificate  of  the  State  Board  of  Law 
Examiners  that  the  applicant  has  satisfactorily  passed   the  ex- 
amination prescribed  by  these  rules  and  has  complied  with  their 
provisions,  and  upon  producing  and  filing  with  the  court,  in  the 
case  of  applicants  in  the  first  class  (i.  e.,  persons  who  are  not 
graduates  of  a  college  or  university),  evidence  that  he  has  served 
a  regular  clerkship  of  one  year  in  this  State  with  an  attorney  or 
attorneys  In  regular  practice,  either  before  or  after  having  passed 
such  examination.      The  applicant  must  also  produce  and  file  evi- 
dence that  he  is  a  person  of  good  moral  character  which  must 
be  shown  by  the  aflldavits  of  two  reputable  persons  of  the  town 
or  city  in  which  he  resides,  one  of  whom  must  be  a  practicing 
attorney  of  the  Supreme  Court.     Such  affidavits  must  state  that 
the  applicant  is,  to  the  knowledge  of  the  affiant,  a  person  of 
good  moral  character  and  must  set  forth  in  detail  the  facts  upon 
which  such  knowledge  is  based;  but  such  aflfidovits  shall  not  be 
conclusive  and    the   court   may   make   further   examination   and 
inquiry. 

If  the  applicant  be  a  graduate  of  a  college,  or  university,  he 
must  have  pursued  the  prescribed  course  of  law  study  after  his 
graduation,  and,  If  he  be  a  person  admitted  to  the  bar  of  an- 
other state  or  country,  he  must  have  pursue<l  his  prescribed  pe- 
riod of  law  study  after  having  remained  as  a  practicing  attorney 
in  such  other  state  or  country  for  the  period  of  three  years. 

RXTLE  IV. 

Segnlatioiui  conceming  preliminary  8tudie8.**All  candidates  for 
admission  to  the  bar  upon  examination,  except  applicants  in  the 
third  class  mentioned  in  Rule  III  (i.  e.,  persons  who  have  been 
admitted  and  have  practiced  three  years  in  another  state  or 
country),  must  have  pursued  a  preliminary  course  of  study  evi- 
denced by  graduation  from  a  college  or  university,  or  by  passing 
a  Regents*  examination  or  the  equivalent,  as  hereinafter  i)re- 
■crlbed: 
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Applicants  who  arc  uot  graduates  of  a  college,  or  uniTersity, 
subject  to  the  Hmitations  and  requirements  hereinafter,  in  this 
subdivision,  expressed,  or  members  of  the  bar  as  above  described, 
before  entering  upon  the  clerlnship  or  attendance  at  a  law  school 
herein  prescribed  shall  have  passed  an  examination  condufti^d 
under  the  authority  and  in  accordance  with  the  ordinances  and 
rules  of  the  University  of  the  State  of  New  York,  in  English, 
.  thrw  years;  mathematics,  two  years;  Latin,  two  years;  science, 
one  year;  history^  two  years;  or  in  their  substantial  equivalents 
as  defined  by  the  rules  of  the  I'uiversity,  and  shall  have  filed 
a  ci»rtificate  of  mu-h  fart,  siK»«*d  by  the  Commissioner  of  Educa- 
tion, with  the  cl«»rk  of  the  Court  of  Appeals,  whose  duty  it  shall 
be  to  return  to  the  person  named  therein  a  certified  copy  of 
the  same,  showing  the  date  of  such  filing.  The  Regents  may 
accept  as  the  equivalent  of  and  substitute  for  the  examination 
in  this  rule  prescribed,  either,  first,  a  certificate,  properly  authen- 
ticated, of  having  successfully  completed  a  full  year's  course  of 
study  in  any  college,  or  university;  second,  a  certificate,  prop- 
erly authenticated,  of  having  satisfactorily  completed  a  four 
years'  course  of  study  in  any  institution  registered  by  the  Re- 
gents as  maintaining  a  satisfactory  academic  standard;  or,  third, 
a  Regents'  diploma. 

All  graduates  of  a  college  or  university  existing  under  the 
government  or  laws  of  any  foreign  country  other  than  those 
where  £)nglish  is  the  language  of  the  people,  and  all  applicants 
who  apply  for  law  students'  certificates  upon  equivalents  or  sub- 
stitutes, as  above  provided,  all  or  any  part  of  which  are  earned 
or  issued  in  said  foreign  countries,  shall  pass  the  Regents'  ex- 
amination in  second  year  P^nglish.  The  Regents'  certificate  above 
prescribed  shall  be  deemed  to  take  effect  as  of  the  date  of  the 
completion  of  the  Regents'  examination,  as  the  same  shall  appear 
upon  said  certificate. 

RULE  V. 

Regulations  concerning  study  at  law  schools. —  The  provisions 
of  these  rules  for  study  at  a  law  school  must  be  fulfilled  by 
good  and  regular  attendance  and  successfully  completing  the 
prescribed  course  of  instruction  at  an  incorporated  law  school, 
or  a  law  school  connected  with  an  incorporated  college  or  uni- 
versity, having  a  law  department  organized  with  competent 
instructors  and  professors,  in  which  instruction  as  hereinafter 
provided  is  regularly  given. 

(iood  and  regular  attendance  upon  and  the  succwsful  com- 
pletion of  the  prescribed  course  of  instruction  at  a  law  school, 
the  school  year  of  which  shall  consist  of  not  less  than  thirty-two 
school  weeks,  exclusive  of  vacations,  in  which  not  less  than  ten 
hours  of  attendance  upon  law  lectures  or  recitations  of  such  pre- 
scribed course,  to  be  given  or  conducted  by  regular  members  of 
the  faculty,  are  reiiuirtni  in  each  week,  shall  be  deemed  a  year's 
att-endance  under  this  rule.  "  ♦ 

The  same  period  of  time  shall  not  be  duplicated  for  different 
purposes;  except  that  a  student  attending  a  law  school,  as  herein 
provided,  and  who,  during  the  vacations  of  such  school,  not 
exceeding  three  months  in  any  one  year,  shall  pursue  his  studies 
in  the  office  of  a  practicing  attorney,  shall  be  allowed  to  count 
the  time  so  occupied  during  such  vacation  or  vacations  as  part 
of  the  clerkship  in  a  law  office  specified  in  these  rules. 
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RULE  VI. 

SegnUtloiia  concernins  derksliip. —  The  pravisfons  of  these 
rules  for  studying  law  by  the  service  of  a  regular  clerkship  must 
be  fulfilled  by  serving  such  clerkship  in  the  office  of  a  practicing 
attorney  of  the  Supreme  Court  in  this  State,  after  the  candidate 
has  attained  the  age  of  eighteen  years. 

It  shall  be  the  duty  of  attorneys,  with  whom  a  clerkship  shall 
be  commenced,  to  file  a  certificate  of  the  same  in  the  office  of 
the  clerk  of  the  Court  of  Appeals,  which  certificate  *jhall,  in  each 
c*ase,  state  the  date  of  the  beginning  of  the  period  of  clerkship, 
and  such  period  shall  be  deemed  to  commence  at  the  time  of 
such  filing  and  shall  be  computed  by  the  calendar  year. 

In  computing  the  period  of  clerkship  a  vacation  actually  taken, 
not  exceeding  two  months  In  each  year,  shall  be  allowed  as  a 
part  of  such  year. 

RULE  VII. 

Proof  to  entitle  candidate  to  examination. —  The  State  Board 
of  Law  Examiners,  before  admitting  an  applicant  to  an  exami- 
nation, shall  require  proof  that  the  preliminary  conditions  pre- 
scribed by  these  rules  have  been  fulfilled;  which  proof  shall  be 
made  as  follows,  viz.: 

First.  That  the  applicant  is  a  college  graduate,  by  the  pro- 
duction of  his  diploma,  or  certificate  of  graduation,  under  the 
seal  of  the  college. 

Second.  That  he  has  been  admitted  to  the  bar  of  another  Stute 
or  country,  by  the  production  of  his  license,  or  certificate,  exe- 
cuted by  the  proper  authorities. 

Third.  In  all  cases  where  the  service  of  a  clerkship  is  required, 
that  he  has  served  a  regular  clerkship  in  the  office  of  a  practicing 
attorney  of  the  Supreme  Court  in  this  State,  after  the  nge  of 
eighte<>n  years^i,  by  producing  and  filing  with  the  Board  a  certified 
copy  of  the  attorney's  certificate,  as  filed  in  the  office  of  the  clerk 
of  the  Court  of  Appeals,  and  producing  and  filing  an  affidavit 
of  the  attorney  or  attorneys  with  whom  such  clerkship  was 
served,  showing  the  actual  service  of  such  a  clerkship,  the  con- 
tinuance and  end  thereof,  and  that  not  more  than  two  months* 
vacation  was  taken  in  any  one  year.  Both  of  said  affidavits 
must  be  to  the  effect  that  during  the  entire  period  of  such  clerk- 
ship, except  during  the  stated  vacation  time,  the  applicant  wa3 
actually  employed  by  said  attorney  as  a  regular  law  clerk  and 
student  in  his  law  office,  and  under  his  direction  and  advice, 
engaged  in  the  practical  work  of  the  office  during  the  usual 
business  hours  of  the  day. 

Fourth.  The  time  of  study  allowed  in  a  law  school  must  be 
pn>ved  by  the  certificate  of  the  teacher  or  president  of  the 
faculty,  under  whose  instructions  the  person  has  studied,  under 
the  seal  of  the  school,  if  such  there  be,  in  addition  to  the  affidavit 
of  the  applicant,  which  must,  also,  state  the  n^e  at  which  the 
applicant  oegan  his  attendance  at  such  law  school.  Said  certifi- 
cate and  affidavit  must,  also,  show  that  the  law  school  prescribes 
the  course  of  instruction  contemplated  by  these  rules,  and  each 
shall  also  contain  the  statement  that  said  applicant  took  the  pre- 
scribed course  of  instruction  requirwl  at  said  school  for  the  degree 
of  Bachelor  of  Laws  while  in  attendance  thereat,  and  bona  fide 
took  and  snccwsfnlly  passed  all  examinations  in  all  the  subjects 
ref^uired  for  said   degree  during  such   period  of  attendance,  in 
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each  ease  specifying  the  subjects  in  which  said  applicant  took 
and  passed  his  examinations  as  aforesaid,  which  proof  must  be 
satisfactory  to  the  Board  of  Examinets. 

Fifth.  That  the  applicant  has  passed  the  Regents'  examination, 
pr  its  equivalent  must  be  proved  by  the  production  of  a  certified 
copy  of  the  Regents*  certificate  filed  in  the  oJfice  of  the  clerk 
of  the  Court  of  Appeals,  as  hereinbefore  provided. 

9ixth.  When  it  satisfactorily  appears  that  any  diploma,  affi- 
davit, or  certificate,  required  to  be  produced  has  been  lost,  or 
destroyed,  without  the  fault  of  the  applicant,  or  has  been  unjustly 
refused  or  withheld,  or  by  the  death  or  absence  of  the  person 
or  ofiicer  who  should  have  made  it,  cannot  be  obtained,  the 
Board  of  Law  Examiners  may  accept  such  other  proof  of  the 
requisite  facts  as  they  shall  deem  suflicient. 

Seventh.  A  law  student  whose  clerkship,  or  attendance  at  a 
law  school  has  already  begun,  as  shown  by  the  records  of  the 
Court  of  Appeals,  or  of  any  incorporated  law  school,  or  law 
school  established  in  connection  with  anv  college  or  tinlversity, 
may,  at  his  option,  tile  or  produce,  instead  of  the  proofs  required 
by  these  rules,  those  required  by  the  Rules  of  the  Court  of 
Appeals  in  force  June  1,  lOOS. 

RULE  VIII. 

Regulations  concerning  examination.— >  The  examinatimi  held 
by  such  Stale  Board  of  Examiners  may  be  conducted  by  oral  or 
written  questions  and  answers,  or  partly  oral  and  partly*  written, 
but  shall  be  as  nearly  uniform  in  the  knowledge  and  capacity 
which  they  shall  recjuire  as  is  reasonably  possible.  Every  appli- 
cant shall  be  given  and  required  to  pass  a  satisfactory  examina- 
tion in  the  canons  of  ethics  adopted  by  the  American  Bar  Asso- 
ciation and  by  the  Xew  York  State  Bar  Association.  An 
applicant  who  has  failed  to  pass  one  examination  cannot  again 
be  examined  until  at  least  four  months  after  such  failure. 

The  State  Board  of  Law  Examiners  shall  be  paid  as  com- 
pensation, each,  the  sum  of  two  thousand  dollars  per  year,  and, 
m  addition,  such  further  sum  as  the  court  may  direct,  and  an 
annual  sum  not  exceeding  two  thousand  dollars  per  year  shall 
be  allowed  for  necessary  disbursements  of  the  Board.  Every 
applicant  for  examination  shall  pay  to  the  examiners  a  fee  of 
fifteen  dollars,  which  shall  be  applied  upon  the  compensation  and 
allowance  above  provided,  and  any  surplus  thereafter  remaining 
shall  be  held  by  the  treasurer  of  the  State  Board  of  Law  Exam- 
iners and  deposited  in  some  bank,  in  good  standing,  in  the  city 
of  Alban.v,  to  his  credit  and  subject  to  his  draft  as  such  treas- 
urer, when  approved  by  the  Chief  Judge. 

RULE  1:2^. 

Relief  from  excusable  mistakes. —  When  the  filing  of  a  certifi- 
cate, as  required  by  these  rules,  has  been  omitted  by  excusable 
mistake  or  without  fault,  the  court  may  order  such  filing  as  of 
the  proper  date. 

RULE  X. 

Additional  rules  by  the  Appellate  Division. —  The  Justices  of 
the  Appellate  Division  in  each  department  may  adopt  for  their 
several  and  respective  departments  such  additional  special  rules 
for  ascertaining  the  moral  and  general  fitnet^s  of  applicantb  as 
to  such  Justices  may  seem  proper. 
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STATE    OF    NEW    YORK  — IN    COURT    OF    APPEALS. 

At  a  Court  of  Appeals  for  the  State  of  New  York,  Held 
at  the  Capitol,  in  the  City  of  Albany,  on  the  17th  Day 
of  April,  A.  D.  1913.  Present:  Hon.  Edgar  M.  Cullen, 
Chief  Judge,  Presiding. 

IN    THE   MATTER   OF   THE    STATE    BOARD    OF    LAW 

EXAMINERS. 

Objections  having  been  formulated  and  presented  to  the  court 
with  respect  to  the  methods  of  examinations  pursued  by  the 
State  Board  of  Law  Examiners,  and  with  respect  to  otl^er  matters 
in  the  administration  of  their  office,  and  the  same  having  been 
duly  considered  by  the  court,  it  is  hereby  ordered  as  follows, 
nameb': 

I.  It  is  ordered  that  the  publication  of  the  book  entitled  "Bar 
Examinations  and  Courses  of  Study ''  be  discontinued. 

IL  It  is  ordered  that  the  papers  containing  the  written  answers 
given  by  reje<'ted  candidates,  upon  their  examinations  for  admis- 
sion to  practice  as  attorneys  and  counselors  at  law  in  the  courts 
of  this  State,  be  preserved  for  a  period  of  four  weeks  from  the 
date  of  the  announcement  by  the  Board  of  the  results  of  the 
examinations,  when  they  may  be  destroyed,  and  that  of  the 
examination  papers  of  successful  candidates  one  in  twenty  sets 
thereof  be  preserved  for  the  period  of  three  years  and  filed  in 
the  ofDce  of  the  clerk  of  the  court. 

III.  The  State  Board  of  Law  Examiners  is  instructed  so  to 
frame  the  questions  propounded  to  candidates  for  admission  to 
practice  as  to  permit  of  a  reasoned  answer  to  a  question.  The 
Board  is  instructed  in  that  respect  to  formulate  questions, 
whether  based  upon  decided  cases  or  upon  statutes,  so  as  to 
ascertain  the  ability  of  the  candidate  to  apply  his  knowledge  of 
legal  principles  and  of  statutory  rules,  and  to  explain  the  method 
of  their  application  by  him,  rather  than  to  elicit  answers  the 
correctness  of  which  will  rest  upon  the  candidate's  power  of 
memorization.  The  marking  of  a  candidate  should  be  measured  by 
the  reasoning  power  shown,  and  not  wholly  by  mere  correctness. 

IV''.  It  is  further  ordered  that  a  copy  of  this  order  be  printed 
with  the  rules  for  the  admission  of  attorneys  and  counselors  at 
law;  that  a  copy  be  filed  in  the  office  of  the  Secretary  of  State 
and  that  a  copy  be  transmitted  to  the  presiding  justice  of  the 
Appellate  Division  of  the  Supreme  Court  in  each  judicial 
department. 

R.  M.  BARBER, 

Clerk. 
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General  Rules  of  Practice. 


SUPREHB  COURT  RULBS. 


Adopted  in  eooTentioB  of  the  Jurticai  of  the  Supreme  Court  awimfd  to  the  Appdbte 
DiraioQ  thanof,  hdd  at  Albany,  December.  1805,  parsuant  to  Code  of  Civil  Pro<wdure, 
Metion  17;  amended  October  2i.  1899;  amended  October  U,  1906;  amended  April  1, 

Rule  1«     Applleatlon  for  ailulnalon  »■  mttonejm. 

Within  ten  dajs  after  the  first  day  of  Jannarr  in  each  year, 
the  Appellate  Division  in  each  department  shall  appoint  a 
Comoiittee  on  Character  and  Fitness  of  not  less  than  three  for 
the  department,  or  may  appoint  a  committee  for  each  Judicial 
District  within  the  department,  to  whom  shall  be  referred  all 
applications  for  admission  to  practice  as  attorney  and  counselor 
at  law,  such  committee  to  continue  in  ofHce  until  their  successors 
are  appointed.  To  the  respective  committees  shall  be  referred 
all  applications  for  admission  to  practice,  either  upon  the  cer- 
tificate of  the  State  Board  of  Law  Examiners,  or  upon  motion 
under  Rule  2  of  the  Rules  of  the  Court  of  Appeals  for  the 
admission  of  attorneys  and  counselors  at  law.  Tne  committee 
»hall  require  the  attendance  before  it,  or  a  member  thereof,  of 
each  applicant,  with  the  affidavit  of  at  least  two  practicinfc 
attorneys  acquainted  with  such  applicant,  residing  in  the  Judicial 
District  in  which  the  applicant  resides,  that  he  is  of  such  char- 
acter and  general  fitness  as  justifies  admission  to  practice,  and 
the  affidavit  must  set  forth  in  detail  the  facts  upon  which  the 
affiant's  knoi\iedge  of  the  applicant  is  based,  and  it  shall  be  the 
duty  of  the  committee  to  examine  each  applicant,  and  the  com- 
mittee must  be  satisfied  from  such  examination,  and  other  evi- 
dence that  the  applicant  shall  produce,  that  the  applicant  has 
such  qualifications  as  to  character  and  general  fitness  as  in  the 
opinion  of  the  committee  justify  his  admission  to  practice,  and 
no  person  shall  be  admitted  to  practice  except  upon  the  production 
of  a  certificate  from  the  committee  to  that  effect,  unless  the 
court  otherwise  orders. 

No  applicant  shall  be  entitled  to  receive  such  a  certificate 
who  is  not  able  to  speak  and  to  write  the  English  language 
intelligently,  nor  until  he  affirmatively  establishes  to  the  satis- 
faction of  the  committee  that  he  possesses  such  a  character 
as  justifies  his  admission  to  the  Bar  and  qualifies  him  to  per- 
form the  duties  of  an  attorney  and  counselor  at  law. 

An  applicant  for  admission  to  practice  as  an  attorney  and 
counselor  at  law  on  motion,  under  the  provisions  of  Rule  2  of 
the  Rules  of  the  Court  of  Appeals  for  the  admission  of  attor- 
neys and  counselors  at  law,  must  present  to  the  court  proof  that 
be  has  been  admitted  to  practice  as  an  attorney  and  counselor 
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at  law   in   the  hl;^hest  court  of  law   in   another  state,   or  iu   a 
country  whose  jurisprudence  is  based  upon  the  principles  of  the 


at 

country  _        .  .  _  . 

common  law  of  Efngland;  a  certificate,  executed  by  the  proper 
authoritietr,  that  he  has  been  duly  admitted  to  practice  iu  such 
state  or  country;  that  he  has  actually  remained  hi  Bald  6tate  or 
country,  and  practiced  in  such  court  as  attorney  and  counselor 
at  law  for  at  least  three  years;  a  certificate  from  a  judge  of  such 
court  that  he  has  been  duly  admitted  to  practice  and  has 
actually  continuously  practiced  as  an  attorney  and  counselor  at 
law  for  a  period  of  at  least  three  years  after  he  has  been 
admitted,  specifying  the  name  of  the  place  or  places  in  which  he 
has  so  practiced  and  that  he  has  a  good  character  as  such 
attorney.  Such  certificate  must  be  duly  certified  by  th«  clerk  of 
the  court  of  which  the  judge  is  a  member,  and  the  seal  of  the 
court  roust  be  attached  thereto.  He  must  also  j)roTe  that  he  is 
a  citizen  of  the  United  States  and  has  been  an  actual  resident 
of  the  State  of  New  York,  or  of  an  adjoining  state,  for  at  least 
six  months  prior  to  the  makiux  of  the  application,  giving  the 
place  of  his  residence  by  street  and  number,  if  such  there  be, 
and  the  length  of  time  he  has  been  such  resident.  He  shall 
also  submit  .the  affidavits  of  two  persons  who  are  residents  of 
the  judicial  district  in  which  he  resides,  one  of  whom  must  be 
an  attorney  and  counselor  at  law,  that  he  is  of  such  character 
and  general  fitness  as  justifies  admission  to  practice,  and  the 
afiidavit  must  set  forth  in  detail  the  facts  upon  which  the  affiant's 
knowledge  of  the  applicant,  is  bascnl.  In  all  cases  the  applicant 
must  appear  in  person  before  the  court  on  the  motion  for 
his  admission,  and  also  before  the  committee  on  character  and 
fitness  for  the  district  in  which  the  application  is  made.  When 
the  applicant  resides  in  an  adjoining  state,  and  a  motion  is 
made  to  admit  him  to  practice  in  this  state  without  actual 
residence  herein,  in  addition  .to  the  foregoing  facts,  the  appli- 
cant must  prove  to  the  satisfaction  of  the  court  that  he  has 
opened  and  maintains  an  office  iu  this  state  for  the  transaction 
of  law  business  therein. 

In  all  cases  the  applicant  for  admission  must  file  with  the 
clerk  of  the  Appellate  Division  of  the  proper  department  the 
papers  required  for  his  admission  as  hereinbefore  specified  prior 
to  or  at  the  time  of  the  motion  for  admission  to  practice. 
(Amended  April  1,  1010,  in  effect  Sept.  1,  1910.) 

Rale  2.     Papery,  ipvhere  flled)  Indorsements. 

The  papers,  in  cases  pending  in  the  Appellate  Division,  shall  be 
filed  with  the  clerk  of  such  division  of  the  department  in  which 
the  case  is  pending.  In  all  other  cases  where  no  provision  is 
made  by  the  Code,  papers  in  the  Supreme  Court  shall  be  filed  in 
the  office  of  the  clerk  of  the  county  specified  in  the  complaint  as 
the  place  of  trial.  In  Surrogate's  Courts,  iu  the  office  of  Sur- 
rogate; in  other  courts  of  record,  in  the  office  of  the  respective 
clerks  thereof.  In  case  the  place  of  trial  be  changed  to  another 
county,  all  subsequent  papers  shall  be  filed  in  the  county  to  which 
such  change  is  made.  All  papers  served  or  filed,  must  be  indorsed 
or  subscribed  with  the  name  of  the  attorney  or  attorneys,  or  the 
name  of  the  party  if  he  appears  in  pei'son,  aiid  his  or  their  office 
address,  or  place  of  business. 
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Rale  3.  Motion  paper*  io  be  Mpeclfled  In  order  and  llledi 
effect  of  failure  to  llle$  entry  of  orde^» 

When  any  order  is  entered,  all  the  papers,  used  or  read  on 
the  motion  on  either  side,  shall  be  specified  in  the  order,  and 
shall  be  filed  with  the  clerk,  unless  already  on  file  or  otherwise 
ordered  by  the  court,  or  the  order  may  be  set  aside  as  irregular, 
with  costs.  The  clerk  shall  not  enter  such  order  unless  the 
motion  papers  are  filed,  and  unless  the  order  is  signed  by  ttfe 
justice  presiding  at  the  court  at  which  the  motion  was  heard. 
When  an  opinion  has  been  delivered  by  the  court,  it  shall  be  filed 
with  the  order  and  shall  be  considered  a  part  of  the  record  upon 
which  the  order  was  made;  and  if  the  order  does  not  state  the 
grounds  upon  which  it  was  made,  the  opinion  may  be  considered 
to  ascertain  such  grounds. 

When  the  aflidaYits  and  papers  upon  a  non-enumerated  motion 
are  required  by  law  or  by  the  rules  of  the  court  to  be  filed, 
and  the  order  to  be  entered  in  a  county  other  than  that  in  which 
the  motion  is  made,  the  clerk  shall  deliver  to  the  party  pre- 
vailing in  the  motion,  unless  the  court  shall  otherwise  direct,  a 
certified  copy  of  the  rough  minutes,  showing  what  papers  were 
used  or  read,  together  with  the  affidavits  and  papers 
nsed  or  read  upon  such  motion,  with  a  note  of  the  decision 
thiTPon,  or  the  order  directed  to  be  entered,  properly  certified. 
It  shall  be  the  duty  of  the  party  to  whom  such  papers  are  de- 
liveriMl  to  cause  the  same  to  be  filed,  and  the  proper  order 
eiitered  in  the  proper  county  within  ten  days  thereafter,  or  the 
order  may  be  set  aside  as  irregular,  with  costs.  (Amended  Apr. 
1, 1910,  in  effect  Sept.  1,  1910.) 

Rule  4.  trndertaklniir  and  affidavit  In  prooeedlnffs  for 
fnjnnctlonii,  attachment,  order  of  arrest  and  writ  to  be 
filed. 

Except  where  otherwise  expressly  provided  by  law,  it  shall  be 
the  duty  of  the  attorney  of  the  party  required  to  give  a  bond  or 
nndertaking  to  forthwith  file  the  same  with  the  proper  clerk;  and 
in  case  such  bonds  and  undertakings  shall  not  be  so  filed,  any 
party  to  the  action  or  special  proceeding,  or%  other  persons  inter- 
ested, shall  be  at  liberty  to  move  the  court  to  vacate  the  pro- 
ceedings or  order  as  if  no  bond  or  undertaking  hud  been  given. 
It  shall  also  be  the  duty  of  the  attorney  to  file  the  petition  or 
affidavit  upon  which  an  injunction,  attachment,  order  of  arrest, 
or  writ,  has  been  granted  within  ten  days  after  the-  same  shall 
bare  been  .served.  In  case  of  a  failure  so  to  file  such  petition  or 
affidavit,  the  oprwsing  party  may  move  to  vacate  the  order,  war- 
rant or  writ,  and  the  same  shall  be  vacated  by  the  court  or  judge 
granting  the  same,  unless  for  proper  cause  shown  time  to  file  the 
same  shall  be  extended. 

Rale  5.  Snretlen,  Jnstlflcatlon  of  bond*  to  be  aoknowl- 
e4sed. 

Whenever  a  Justice  or  other  officer  approves  of  the  security  to 
be  given  in  any  case,  or  reports  upon  its  fliifficionry,  it  shall  be 
bis  doty  to  require  personal  sureties  to  justify,  or,  if  the  security 
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offered  is  by  way  of  mortgage  on  real  estate,  to  require  proof  of 
the  vnlue  of  such  real  estate.  And  all  bonds  and  undertakings* 
and  other  securities  in  writing,  shall  be  duly*  proved  or  acknowN 
edgod  in  like  manner  as  deeds  of  real  estate,  before  the  same 
shall  be  received  or  filed. 

In  no  case  shall  an  attorney  or  counselor  be  surety  on  any 
uadertaking  or  bond  required  by  law,  or  by  these  rules,  or  by  any 
order  of  a  court  or  judge,  in  any  action  or  proceeding,  or  be  bail 
in  any  civil  or  criminal  case,  or  proceeding. 

Rule  0*    Sberiff's  return,  how  compelled. 

At  any  time  after  the  day  when  it  is  the  duty  of  the  sheriff,  or 
other  officer,  to  return,  deliver,  or  file  any  process  or  other  paper, 
by  the  provisions  of  the  Code  of  Civil  Procedure,  or  by  these 
rules  of  the  courts,  any  party  entitled  to  have  such  act  done,  ex- 
cept where  otherwise  provided  by  law,  may  serve  on  the  officer  a 
notice  to  return,  deliver,  or  file  such  process,  or  other  paper  as 
the  case  may  be,  within  ten  days,  or  show  cause,  at  a  Special 
Term  to  be  designated  in  said  notice,  why  an  attachment  should 
not  issue  against  him. 

Rule  7.    Books  to  be  kept  by  clerk  of  covrts* 

The  clerk  of  the  Appellate  Division  in  each  ^department  shall 
keep: 

1.  A  book,  properly  indexed,  in  which  shall  be  entered  the  title 
of  all  actions  and  proceedings  which  are  pending  in  that  court, 
and  all  actions  or  special  proceedings  commenced  in  the  Appellate 
Division  with  entries  under  each,  showing  the  proceedings  taken 
therein  and  the  final  disposition  thereof. 

2.  A  minute  book,  showing  the  proceedings  of  the  court  from 
day  to  day. 

3.  A  remittitur  book,  containing  the  final  order  made  upon  the 
decision  of  each  case,  a  certified  copy  of  which  shall  be  trans- 
mitted to  the  proper  clerk  as  required  by  the  Code  of  Oiril 
Procedure. 

4.  A  book,  properly  indexed,  in  which  shall  be  recorded  at  large 
all  bonds  or  undertakings  filed  in  his  office,  with  a  statement  of 
the  action  or  special  proceeding  in  which  it  is  given,  and  a  state- 
ment of  any  disposition  or  ord^r  made  of  or  concerning  it. 

5.  A  book,  properly  indexed,  which  shall  contain  the  name 
of  each  attorney  admitted  to  practice,  with  the  date  of  his  ad- 
mission, and  a  book,  properly  indexed,  which  shall  contain  the 
name  of  each  person  who  has  been  refused  admission  or  who 
has  been  disbarred  or  otherwise  disciplined  or  censured  by  the 
court.  The  clerk  of  each  department  shall  transmit  to  the  clerk 
of  the  Court  of  Appeals  and  to  the  clerks  of  the  other  depart- 
ments the  names  of  all  attorneys  who  have  been  admitted  to 
practice,  the  names  of  all  applicant.^  who  have  been  refused 
admission,  and  the  names  of  all  attorneys  who  have  been  dia- 
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barred,  disciplined  or  censured  by  the  court.  The  clerk  of  each 
department  is  directed  to  enter  in  the  proper  book  the  name  of 
each  attorney  who  has  been  admitted  to  practice,  with  date  of 
his  admission,  and  the  name  of  each  person  who  has  been  re- 
fused admission  or  has  been  disciplined,  with  the  date  of  such 
refusal  of  admission  or  discipline,  received  from  the  other  de- 
partments of  the  state,  together  with  the  date  when  and  de- 
partment wherein  the  order  was  made.  (Subd.  added  Apr.  1, 
1910,  in  effect  Sept.  1,  191Q,) 

The  clerks  of  the  other  courts  shall  keep  in  their  respective 
offices,  in  addition  to  the  "  judirment  book  "  required  to-  be  kept 
by  the  Code  of  Civil  Procedure: 

1.  A  book,  properly  indexed,  in  which  shall  be  entered  the  title 
of  all  civil  actions  and  special  proceedings,  with  proper  entries 
under  each  denoting  the  papers  filed  and  the  orders  made  and 
the  steps  taken  therein,  with  the  dates  of  the  several  proceedings. 

2.  A  book  in  which  shall  be  entered  at  larxe  each  bond  and 
undertaking  filed  in  his  office,  with  a  statement  showing  when 
filed  and  a  statement  of  any  disposition  or  order  made  of  or 
concerning  it. 

3.  Such  other  books,  properly  indexed,  as  may  be  necessary  to 
enter  the  minutes  of  the  couit,  docket  judgments,  enter  orders 
and  all  other  necessary  matters  and  proceedings,  and  such  other 
books  as  the  Appellate  Division  in  each  department  shall  direct. 

Rule  8.     Jadirm^ntSf  enteriiaar  and  doolcetlnv  of.  * 

Jjadgments  shall  only  be  entered,  or  docketed,  in  the  offices  of 
the  clerks  of  the  courts  of  this  State,  within  the  hours  during 
which,  by  law,  they  are  required  to  keep  open  their  respective 
offices  for  the  transaction  of  business,  and  at  no  other  time. 

Rule  9.     Kntry  of  appearance* 

(Repealed  Apr.  1,  1910,  in  efifect  Sept  1,  1910.) 

Rale  lO*    Cluuive  of  attoraeys. 

An  attorney  may  be  changed  by  consent  of  the  party  and  his 
attorney,  or  upon  application  of  the  client  upon  cause  shown  and 
upon  such  terms  as  shall  be  just,  by  the  order  of  the  court  or  a 
Judge  thereof,  and  not  otherwise. 

Rale  11.  Asreeaients  bet-weea  parties  or  attorneys  to  be 
In  wrltlB*. 

No  private  agreement  or  consent  between  the  parties  or  their 
attorneys,  in  respect  to  the  proceedings  in  a  cause,  shall  be  bind- 
ing, unless  the  same  shall  have  been  reduced  to  the  form  of  an 
order  by  consent,  and  entered,  or  unless  the  evidence  thereof  shall 
be  in  writing,  subscribed  by  the  party  against  whom  the  same 
■hall  be  alleged,  or  by  his  attorney  or  cuunsei. 
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Rale  12.    Consent*  to  pnynaent  of  money  ovt  of  covrt. 

All  consents  providing;  for  the  payment  of  money  out  of  court 
Hhalt  be  acknowledged  before  an  officer  authorized  to  take  the 
acknowledgment  of  deeds,  accompanied  with  proof  of  the  identity 
of  the  applicant  from  some  person  other  than  the  applicant,  be- 
fore any  order  is  granted  thereon. 

Rvle  IS.    Ordem  of  mrT^ui^  injunction  or  att»cltment. 

Every  order  of  arrest,  as  well  as  every  injunction  or  attach- 
ment, shall  briefly  state  the  grounds  on  which  it  is  granted. 

Rnle>  14.   DiscoTery  of  book*,  papem  and  doenments^ 

Applications  may  be  made  in  the  manner  provided  by  law  to 
compel  the  production  and  discovery  or  inspection  with  copy  of 
books,  papers  and  documents  relating  to  the  merits  of  any  civil 
action  pending  in  court  or  of  any  defense  of  such  action,  in  the 
following  cases: 

1.  By  the  plaintiff,  to  compel  the  discovery  of  books,  papeirs  or 
documents  in  the  possession  or  under  the  control  of  the  defendant, 
which  may  be  necessary  to  enable  the  plaintiff  to  frame  his  com- 
plaint or  to  answer  any  pleading  of  the  defendant. 

2.  By  the  defendant,  to  compel  the  like  discovery  of  books, 
papers  or  documents  in  the  possession  or  under  the  control  of  the 
plaintiffs,  which  may  be  neccss^^ry  to  enable  the  defendant  to 
answer  any  pleading  of  the  plaintiffs. 

3.  Either  party  may  be  compelled  to  make  discovery  of  any 
book,  document,  record,  article  or  property  in  his  possession  or 
under  his  control,  or  in  the  possession  of  his  agent  or  attorney, 
upon  its  appearing  to  the  satisfaction  of  the  court  that  such  book, 
document,  record,  article  or  property  is  material  to  the  decision 
of  the  action  or  special  proceeding,  or  some  motion  or  application 
therein,  or  is  competent  evidence  in  the  case,  or  an  inspection 
thereof  is  necessary  to  enable  a  party  to  prepare  for  trial. 

Rule  15.    Fornt  of  appltcatton  for  discovery  of  boolcs. 

The  moving  papers  upon  the  application  for  such  discovery  or 
inspection  shall  state  the  facts  and  circumstances  on  which  the 
same  is  claimed,  and  shall  be  verified  by  aflldavit  stating  that 
the  books,  papers,  articles,  property,  and  documents  whereof  dis- 
covery or  inspection  is  sought  are  not  in  the  possession  or  under 
the  control  of  the  party  applying  therefor,  but  are  in  the  posses- 
sion or  under  the  control  of  the  party  against  whom  discovery  is 
sought  or  his  agent  or  attorney.  The  party  applying  shall  show- 
to  the  satisfaction  of  the  court  or  judge  the  materiality  and 
necessity  of  the  discovery  or  inspection  sought,  the  particular  in- 
formation which  he  requires,  and  in  the  case  of  books  and  papers, 
that  there  are  entries  therein  as  to  the  matter  of  which  he  seeks 
a  discovery  or  inspection. 

Rule  10.    Contents  of  order)  stay  of  proceedinflrs. 

The  order  for  granting  the  application  shall  specify  the  mode 
in  w^hich  the  discovery  or  inspection  is  to  be  ma^e,  which  may 
be  either  by  requiring  the  party  to  deliver  sworn  copies  of  the 
matters  to  bo  discovered,  or  to  allow  an  inspoction  with  copy,  or 
by  requiring  him  to  produce  and  deposit  the  same  with  the  clerk, 
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mleu  oth«rwiBe  directed  in  the  order.  The  order  shall  aUo 
specify  the  time  within  which  the  discovery  or  inspection  is  to  be 
made,  and  when  papers,  articles  or  property  are  required  to  be 
deposited  or  inspected,  the  order  shall  specify  the  time  the  de- 
posit or  the  opportunity  for  inspection  shall  continue. 

The  court  or  judge  may  direct  that  the  order  directing  the  dis- 
corery  or  inspection  shall  operate  as  a  stay  of  all  other  proceed- 
i&gi  in  the  cause^  either  in  whole  or  in  part,  until  such  order  shall 
hare  been  complied  with  or  vacated.  (As  amended  October  24, 
1899.) 

Rule  IT.  ApvUestton  for  a  MbFoensL  to  compel  the  at- 
teadaaoe  of  m,  fritnesa  to  obtain  testinoiiy  ander  ileposi- 
UaaM  taken  within  the  State  for  nne  without  the  State, 
ud  pr<»eeedlnini  thereon. 

The  petition  prescribed  by  section  915  of  the  Code  of  Civil 
Procedure  must  state  generally  the  nature  of  the  action  or  pro- 
ceeding in  which  the  testimony  is  sought  to  be  taken,  and  that 
the  testimony  of  a  witness  is  material  to  the  issues  presented  in 
sQch  action  or  proceeding,  and  shall  set  forth  the  substance  of, 
or  have  annexed  thereto,  a  copy  of,  the  4^mmiasion,  order,  notice, 
consent  or  other  authority  under  which  the  deposition  is  taken. 
In  case  of  an  application  for  a  subpoena  to  compel  the  production 
of  books  or  papers,  the  petition  shall  specify  the  particular  books 
or  papers  the  production  of  which  is  sought,  and  show  that  such 
books  or  papers  are  in  the  possession  of  or  under  the  control  of 
the  witness  and  are  material  upon  the  issues  presented  in  the 
action  or  special  proceeding  in  which  the  deposition  of  the  witness 
19  sought  to  be  taken.  Unless  the  court  or  Judge  is  satisfied  that 
the  application  is  made  in  good  faith  to  obtain  testimony  within 
sections  914  and  915  of  the  Code  of  Civil  Procedure,  he  shall 
deny  the  application.  Where  the  subpoena  directs  the  produc- 
tion of  books  or  papers,  it  shall  specify  the  particular  books  or 
papers  to  be  produced,  and  shall  specify  whether  the  witness  is 
required  to  deliver  sworn  copies  of  such  books  or  papers  to  the 
commissioner,  or  to  produce  the  original  thereof  and  deposit  the 
same  with  the  commissioner.  This  subpoena  must  be  served  upon 
the  witness  at  least  two  days,  or  in  case  of  a  subpoena  requiring 
the  production  of  books  or  papers,  at  least  five  days  before  the 
day  on  which  the  witness  shall  be  commanded  to  appear.  A  party 
to  an  action  or  proceeding  in  which  a  deposition  is  sought  to  be 
taken,  or  a  witness  subpoenaed  to  attend  and  give  his  deposition 
may  apply  to  the  court  to  vacate  or  modify  such  subpoena. 

Upon  proof  by  afl9davit  that  a  person  to  whom  a  subpoena  was 
inaed  has  failed  or  refused  to  obey  such  subpoena;  to  bo  duly 
sworn  or  affirmed;  to  testify  or  answer  a  question  or  ouestions 
propounded  to  him;  to  produce  a  book  or  paper  which  he  has  been 
subpoenaed  to  produce,  or  to  subscribe  to  his  deposition  whon 
correctly  taken  down,  a  Justice  of  the  Supreme  Court  or  a  County 
Judge  shall  grant  an  order  requiring  such  person  to  show  cause 
before  the  Supreme  Court,  at  a  time  and  place  specified,  why  ho 
dioold  not  appear;  be  sworn  or  aflSrmed;  testify;  answer  n  qnos- 
tion  or  questions  propounded;  produce  a  book  or  paper;  or  sub- 
scribe to  his  deposition,  as  the  case  may  be.  Such  affidavit  shall 
•Iso  set  forth  the  nature  of  the  action  or  special  proceeding  in 
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which  the  testimony  is  sought  to  be  taken,  and  a  copy  of  the 
pleadings  or  other  papers  defining  the  issues  in  such  action  or 
special  proceeding,  or  the  .  facts  to  be  proved  therein.  Upon 
the  return  pt  such  order  to  show  cause,  the  Supreme  Court  shall 
upon  such  affidavit  and  upon  the  original  petition,  and  upon  such 
other  facts  as  shall  appear,  determine  whether  such  person  should 
be  required  to  appear;  be  sworn  or  affirmed;  testify;  answer  the 
question  or  questions  propounded;  produce  the  book  or  paper,. or 
subscribe  to  his  deposition,  as  the  case  may  be,  and  may  prescribe 
such  terms  and  conditions  as  shall  seem  proper.  Upon  proof  of 
a  failure  or  refusal  on  the  part  of  any  person  to  comply  with  any 
order  of  the  court  made  upon  such  determination,  the  court  or 
judge  shall  make  an  order  requiring  such  a  person  to  show  cause 
before  it  or  him  at  a  time  and  place  therein  specified,  why  such 
person  should  not  be  punished  for  the  offense  as  for  a  contempt. 
Upon  the  return  of  the  order  to  show  cause  the  questions  which 
arise  must  be  determined  as  upon  a  motion.  If  such  failure  or 
refusal  is  established  to  the  satisfaction  of  the  court  or  judge 
before  whom  the  order  to  show  cause  is  made  returnable,  the 
court  or  judge  shall  enforce  the  order  and  prescribe  the  punish- 
ment as  in  the  case  of  a  recalcitrant  witness  in  the  Supreme 
Court.    (As  amended  October  24,  1899.) 

Rule  18.  Proof  of  serTice  of  mubiiboii*  by  persons  otlier 
tluin  •heriff I  In  divorce  CMisea. 

Where  personal  service  of  the  summons  and  of  the  complaint, 
•r  notice,  if  any  accompany  the  same,  shall  be  made  by  any 
other  person  than  the  sheriff,  it  shall  be  necessary  for  such  person 
to  state  in  his  affidavit  of  service  his  age,  or  that  he  is  more  than 
twenty-one  years  of  age;  when  and  at  what  particular  place,  and 
in  what  manner  he  served  the  same;  and  that  he  knew  the  person 
served  to  be  the  person  mentioned  and  described  in  the  summons 
as  defendant  therein,  and  also  to  state  in  his  affidavit  that  he 
left  with  defendant  such  copy,  as  well  as  delivered  it  to  him.  No 
such  service  shall  be  made  by  any  person  who  is  less  than  eighteen 
years  of  age. 

In  actions  for  divorce,  or  to  annul  a  marriage,  or  for  separate 
maintenance,  the  affidavit,  in  addition  to  the  above  requirements, 
shall  state  what  knowledge  the  affiant  had  of  the  person  served 
being  the  defendant  and  proper  person  to  be  served,  and  how  he 
acquired  such  knowledge.  The  court  may  require  the  affiant  to 
appear  in  court  and  be  examined  in  respect  thereto,  and  when 
service  has  been  made  by  the  sheriflF,  the  court  must  require  the 
officer  who  made  the  service  to  appear  and  be  examined  in  like 
manner,  unless  there  shall  be  presented  with  the  certificate  of 
service  the  affidavit  of  such  officer,  that  he  knew  the  person 
served  to  be  the  same  person  named  as  defendant  in  the  summons, 
and  shall  also  state  the  source  of  his  knowledge. 

Rule  19.    Pleadlnir**  to  be  foltoed. 

Every  pleading,  deposition,  affidavit,  case,  bill,  exceptions,  re- 
port, paper,  order  or  judgment  exceeding  two  folios  in  length, 
shall  be  distinctly  numbered  and  marked  at  each  folio  in  the 
margin  thereof,  and  all  copies  either  for  the  parties  or  the  court 
shall  be  numbered  or  marked  in  the  margin,  so  as  to  conform  to 
tlM  original  draft  or  entry  and  to  each  other,  and  shall  be  In- 


GBNBRAL  RULES  OF  PRACTICE.      Rules  20,  21 

dorsed  with  the  title  of  the  cause.  All  the  pleadings  and  other 
proceedings  and  copies  thereof  shall  be  fairly  and  legibly  written 
or  printed,  and  if  not  so  written  or  printed  and  folioed  and  in- 
dorsed as  aforesaid,  the  clerk  shall  not  file  the  same^  nor  will  the 
court  hear  any  motion  or  application  founded  thereon. 

All  pleadings  and  other  papers  in  an  action  or  special  proceed- 
ing served  on  a  party  or  an  attorney,  or  filed  with  the  clerk  of  the 
court,  must  comply  with  section  796  of  the  Code  of  Civil  Pro- 
cedure and  must  be  written  or  printed  in  black  characters;  and 
no  clerk  of  the  court  shall  file  or  enter  the  same  in  his  office  un- 
less it  complies  with  this  rule.  The  party  upon  whom  the  paper 
is  served  shall  be  deemed  to  have  waived  the  objection  for  non- 
compliance with  this  rule  unless  within  twenty-four  hours  after 
the  receipt  thereof  he  returns  such  papers  to  the  party  serving  the 
same  with  a  statement  of  the  particular  objection  to  its  receipt; 
but  this  waiver  shall  not  apply  to  papers  required  to  be  filed  or 
delivered  to  the  court. 

It  shall  be  the  duty  of  the  attorney  by  whom  the  copy  plead- 
ings shall  be  furnished  for  the  use  of  a  court  on  trial,  to  plainly 
designate  on  each  pleading  the  part  or  parts  thereof  claimed  to  be 
admitted  or  controverted  by  the  succeeding  pleadings.  (As 
amended  October  24,  1809.) 

R«le  20.    Service  auid  settlement  of  Interresatorlea. 

Interrogatories  to  be  annexed  to  a  commission  issued  under  arti- 
cle second  of  title  three,  chapter  nine,  of  the  Code  of  Civil  Proced- 
ure shall  Ih?  served  within  ten  days  after  the  entry  of  the  order,  al- 
lowing the  (*oiuniis.siou.  CroMS-iuterrogatories  shall  be  served 
within  ten  days  aftt'r,  the  service  of  the  interrogatories,  unlesis^  a 
different  time  is  fixe«l  therefor  by  the  order  allowing  the  ooranii.s- 
Mon.  In  case  a  party  shall  fail  to  serve  such  cross-interrogatories 
within  the  time  limited  therefor,  he  shall  be  deemed  to  have  waived 
his  Tight  to  propound  cross-interrogatories  to  the  witness  to  be  ex- 
amined under  the  commission.  Either  party  may,  within  two 
days  after  the  service  of  the  cross-interrogatories  or  within  two 
days  after  the  time  to  serve  cross-interrogatories  has  expired, 
serve  upon  the  opposing  party  a  notice  of  settlement  of  the  in- 
terrogatories and  cross-interrogatories  before  a  Justice  of  the 
court  or  County  Judge.  The  time  at  which  such  interrogatories 
or  cros.s-inteT rogatories  shall  be  noticed  for  settlement  shall  be  not 
less  than  two  nor  more  than  ten  days  after  the  service  of  the 
notice.  If  neither  party  serves  such  a  notice  within  the  time 
limited  therefor,  the  interrogatories  and  crgss-interrogatories  are 
to  be  deemed  settled  as  served  and  shall  be  so  allowed  without 
notice.     (As  amended  October  24,  1899.) 


Rvle  21.     Non-envmerated  motions  $  notlclnar  of. 

Xon-enumerated  motions,  in  the  Supreme  Court,  except  in  the 
first  and  second  districts,  and  motions  noticed  to  be  heard  in  Erie 
county,  shall  be  noticed  for  the  first  day  of  the  term  or  sitting  of 
the  court,  accompanied  with  copies  of  the  affidavits  and  papers 
on  which  the  same  shall  be  made,  and  the  notice  shall  not  be  for 
a  lat*^r  day,  unless  sufficient  cause  be  shown  (and  contuined  in  the 
affidavits  served),  for  not  giving  notice  for  the  first  day.  In  other 
conrts  such  motions  may  be  made  on  any  day  designed  by  the 
Judges  tnereof.  In  the  Appellate  Division  such  motions  may  be 
noticed  for  any  motion  day  in  the  term. 
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Rnle   :S2.      Mottons   to   strike   oat   Irrelevant   matter | 
tice  of. 

Motions  to  strike  out  of  any  pleading  matter  alleged  to  be 
irrelevant,  redundant  or  scandalous,  and  motions  to  correct  a 
pleading  on  the  ground  of  its  being  **  so  indefinite  or  uncertain 
that  the  precise  meaning  or  application  is  not  apparent/'  must 
be  noticed  before  demurring  or  answering  the  pleading  and  within 
twenty  days  from  the  service  thereof.  The  time  to  make  snch 
motion  shall  not  be  extended  unless  notice  of  an  application  for 
such  extension,  statitig  the  time  and  place  thereof,  of  at  least  two 
days  shall  be  given  to  the  adverse  party. 

Rule  23.    Affldarlta  of  ntertta. 

All  motions  for  relief  to  which  a  party  is  not  entitled  as 
matter  of  right  shall  be  made  upon  papers  showing  merits,  and 
the  good  faith  of  the  prosecution  or  defense,  which  may  be 
shown  by  any  proof  that  shall  satisfy  the  court.  (Amended  Apr. 
1.  1910,  in  effect  Sept.  1,  1910.) 

Role  24.     AflldaTtt  for  order  extendias  time. 

No  order  extending  a  defendant's  time  to  answer  or  demur, 
or  the  plaintiff's  time  to  repl>;  to  a  counterclaim,  shall  be 
granted,  unless  the  party  applying  for  such  order  presents  to 
the  judge  to  whom  the  application  is  made  an  affidavit  of  the 
attorney  or  counsel  retained  to  defend  the  aetion  that  from  the 
statement  of  the  case  made  to  him  by  the  defendant  he  verily 
believes  that  the  defendant  has  a  good  and  substantial  defense 
upon  the  merits  to  the  cause  of  action  set  forth  in  the  com- 
plaint, or  to  some  part  thereof,  or  an  affidavit  of  the  attorney 
or  counsel  for  the  plaintiff,  that  from  the  statement  of  the  case 
made  to  him  by  the  plaintiff  he  verily  believes  that  the  plaintiff 
has  a  good  and  substantial  defense  upon  the  merits  to  the 
cause  of  action  set  forth  as  a  counterclaim,  or  to  some  part 
thereof,  as  the  case  may  be.  The  affidavit  shall  also  state  the 
cause  of  action  and  the  relief  demanded  in  the  complaint  and, 
where  a  counterclaim  has  been  interposed,  the  cause  of  action 
alleged  as  a  counterclaim  and  the  relief  demanded  in  the  answer; 
and  whether  any  and  what  extension  or  extensions  of  time  to 
answer,  demur  or  reply  by  stipulation  or  order  have  been 
granted. 

When  the  time  to  serve  any  pleading  has  been  extended  by 
stipulation  or  order  for  twenty  days,  no  further  time  shall  be 
granted  by  order^  except  upon  two  days'  notice  to  the  adverse 
party  of  the  application  for  such  order.  (Amended  Apr.  1,  1910. 
in  effect  Sept.  1,  1910.) 

Rule  25.  Ex  parte  application  to  eontaln  atatenteat  as  to 
prevloaa  application. 

Whenever  application  is  made  ex  parte  on  affidavit  to  a  Judge 
or  court  for  an  order,  the  affidavit  shall  state  whether  any  pre- 
vious application  has  lieen  made  for  such  order,  and,  if  made,  to 
wliat  court  or  Jud^e,  and  what  order  or  decision  was  made 
thereon,  and  what  now  facts,  if  any,  are  claimed  to  be  shown. 
P'or  fnilure  to  comply  with  this  rule,  any  order  made  on  such  ap- 
plication may  be  revoked  or  sot  aside  This  rule  shall  apply  to 
proceedings  supplementary  to  execution,  and  to  every  application 
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for  an  order  or  judgment  made  in  any  action  or  special  pro- 
ceeding. 

Rule  20*     Application  for  Jndmn^iit  on  failure  to  ans^vrer. 

When  the  plaintiff  in  an  action  in  the  Supreme  Court  is  enti- 
tled to  judgment  upon  the  failure  of  the  defendant  to  answer  the 
complaint,  and  the  relief  demanded  requires  application  to  be 
made  to  the  court,  such  application  may  be  made  at  any  Special 
Term  in  the  district  embracing  the  county  in  which  the  action 
is  triable,  or,  except  in  the  first  district,  in  an  adjoining  county; 
such  application,  except  in  the  first  judicial  district,  may  ulso  be 
made  at  a  Trial  Term  in  the  county  in  which  the  action  is  triable. 
When  a  reference  or  writ  of  inquiry  shall  be  ordered  the  same 
shall  be  executed  in  the  county  in  which  the  action  is  triable, 
nnlese  the  court  shall  otherwise  order.  In  the  first  judicial  dis- 
trict, every  motion  or  application  for  an  order  or  judgment  where 
notice  is  necessary,  must  be  made  to  the  Special  Term  for  the 
hearing  of  motions,  and  where  notice  is  not  necessary,  to  the 
Special  Term  for  the  transaction  of  ex  parte  business,  except 
where  other  provision  is  expressly  made  by  law,  or  the  general 
or  special  rules  of  practice.  In  the  couuty  of  Kings  all 
such  applications  shall  be  made  at  the  Special  Term  for  the  hear- 
hig  of  motions.  Any  order  or  judgment  granted  in  violation  of 
this  provision  shall  be  vacated  by  the  Special  Term,  at  which  the 
application  should  have  been  made,  or  by  the  Appellate  Division 
of  the  Supreme  Court;  and  no  order  or  judgment  granted  in 
Tiolation  of  this  rule  shall  be  entered  by  the  clerk. 

Bute  27.  Order*  granted  on  petltlona,  eontenta  may  be 
doeketed* 

Orders  granted  on  petitions,  or' relating  thereto,  shall  refer  to 
such  petitions  by  the  names  and  descriptions  of  the  petitioners 
aod  the  date  of  the  petitions,  if  the  same  be  dated,  without  re- 
citing or  setting  forth  the  tenor  or  substance  thereof  unneces- 
sarily. Any  order  or  judgment  directing  the  payment  of  money, 
or  afitecting  the  title  to  property,  if  founded  on  petition,  where 
no  complaint  is  filed,  may,  at  the  request  of  any  party  interested* 
be  enrolled  and  docketed,  as  other  judgments. 

Rule  28.    InaueatHy  Tvlien  taken* 

(Rei^ealed  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rule  29.  Openlnar  of  connuel;  examination  of  ^vltneuueu 
a«d  aumntlns  np« 

In  the  trial  of  civil  causes,  unless  the  justice  presiding  or  the 
referee  shall  otherwise  direct,  each  party  shall  open  his  case 
before  any  evidence  is  introduced,  and,  except  by  special  per- 
mission of  the  court,  no  other  opening  by  either  party  shall  there- 
after be  permitted. 

On  the  trial  of  issues  of  fact,  one  counsel  only  on  each  side 
shall  examine  or  cross-examine  a  witness,  who  shall  not  repeat 
the  answer  or  answers  of  such  witness  at  the  time  he  shall  be 
nnder  examination.  One  counsel  only  on  each  side  shall  sum  up 
the  cause,  and  he  shall  not  occupy  more  than  one  hour,  and 
the  testimony,  if  taken  down  in  writing,  shall  be  written  by  some 
person  other  than  the  examining  counsel;  but  the  judge  who  holds 
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the   court  may   otherwise  order,   or  dispense  with  this  require- 
ment. 

While  addressing  the  court,  examining  witnesses  or  summing 
up,  counsel  shall  stand.  (Amended  Apr.  1,  1910,  in  efifect  Sept. 
1,  1910.) 

Rttl«  80.  Non-snlt  before  referee  |  referee's  report! 
teNtimony  in  reference*  other  titan  for  trlnl  of  Isnneni  ex* 
eeptionny  'vrhen  filed* 

On  a  hearing  before  a  referee  or  referees,  the  plaintiff  may 
submit  to  a  non-suit  or  dismissal  of  his  complaint,  or  may  be 
non-suited,  or  his  complaint  may  be  dismissed,  in  like  manner 
as  upon  a  trial,  at  any  time  before  the  cause  has  been  finally 
submitted  to  a  referee  or  the  referees  for  their  decision;  in 
which  c*ase  the  referee  or  referees  shall  reiwrt  according  to  the 
fact,  and  judgment  may  thereupon  be  perfected  by  the  defendant. 

In  references  other  than  for  the  trial  of  the  issues  in  an  action, 
or  for  computing  the  amount  due  in  foreclosure  cases,  the  testi- 
mony of  the  witnesses  shall  be  signed  by  them;  the  report  of 
the  referee  shall  be  filed  with  the  testimony,  and  a  note  of  the 
day  of  the  filing  shall  be  entered  by  the  clerk  in  the  proper 
book,  under  the  title  of  the  cause  or  proceeding.  At  any  time 
after  the  report  is  filed  either  party  may  bring  on  the  action  or 
proceeding  at  Special  Term  on  notice  to  the  parties  interested 
therein.     (Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rnle  31.  Motion  for  new  trial,  'vrliere  made)  ease  ov 
exceptiona,  Triien  aecesflary. 

When  an  order  grants  or  refuses  a  new  trial,  except  on  the 
exceptions  taken  during  the  trial,  it  shall  specify  the  grounds 
upon  which  the  motion  was  made  and  the  ground  or  grounds  upon 
which  it  was  granted.  In  all  actions  where  either  party  is 
entitled  to  have  an  issue  or  issues  of  fact  settled  fo^  trial  by 
a  jury,  either  as  a  matter  of  right  or  by  leave  of  the  court  if 
either  party  desires  such  a  trial,  the  party  must  within  twenty 
days  after  issue  joined,  give  notice  of  motion  that  all  the  issues 
or  one  or  more  specific  issues  be  so  tried.  If  such  motion  Is  not 
made  within  such  time,  the  right  to  a  trial  by  jury  is  waived. 
With  the  notice  of  motion  shall  be  served  a  copy  of  the  questions 
of  fact  proi)osed  to  bo  sulimitted  to  the  jury  for  trial.  In  proper 
form  to  be  incorporated  in  the  order;  and  the  court  or  judge  may 
settle  the  issues,  or  may  refer  it  to  a  referee  to  settle  them. 
Such  issues  must  be  settled  in  the  form  prescribed  in  sections 
823  and  070  of  the  Code  of  Civil  Procedure. 

When  any  specific  question  of  fact  involved  in  an  action  or 
any  question  of  fact  not  put  in  issue,  is  ordered  to  be  tried  by 
a  jury,  as  a  substitute  for  a  feigned  issue,  and  has  been  tried, 
or  a  reference  other  than  of  the  whole  issue  has  been  ordered 
under  the  Code,  and  a  trial  had,  if  either  party  shall  desire 
to  apply  for  a  new  trial,  on  the  ground  of  any  error  of  the 
Judge  or  referee,  or  on  the  ground  that  the  verdict  or  report 
IS  against  evidence  (except  when  the  judge  directs  such  motion 
to  be  made  upon  his  minutes  at  the  same  term  of  the  court  at 
which  the  issues  are  tried),  a  case  or  exceptions  shall  be  made, 
or  a  case  containing  exceptions,  as  may  be  required;  which  case 
or  exceptions  must  be  served  and  settled  in  the  manner  pre- 
scribed   by    the    rules    of    court    for    the    settlement    of    cases 
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GENERAL  RULES  OF  PRACTICE.  Rule  82 

and  exceptions  in  other  cases.  Such  motions  most  be  made,  in 
the  first  instance,  at  Special  Term.  (Amended  Apr.  1,  1910, 
in  effect  Sept.  1,  1910.) 

Rale  32.  Cane*,  exceptions,  ^vliea  served |  ameadmeiatsi 
■ettlement,  etc. 

Whenever  it  shall  be  necessary  to  make  a  case,  or  a  case  and 
exceptions,  or  a  case  containing  exceptions,  the  same  shall  be 
made,  and  n  copy  thereof  served  on  the  opposite  party  within 
the  following  times: 

If  the  trial  was  before  the  court  or  referee,  including  trials 
by  a  jury  of  one  or  more  specific  questions  of  fact  in  an  action 
triable  by  the  court,  within  thirty  days  after  service  of  a  copy 
of  the  decision  or  report  and  of  written  notice  of  the  entry  of 
the  judgment  thereon. 

In  the  Surrogate's  Court,  within  thirty  days  after  service  of  a 
copy  of  the  decree  or  order  and  notice  of  the  entry  thereof. 

If  the  trial  were  before  a  jury  within  thirty  days  after  notice 
of  the  decision  of  a  motion  for  a  new  trial,  if  such  motion  be 
made  and  be  not  decided  at  the  time  of  the  trial,  or  within  thirty 
days  after  service  of  a  copy  of  the  judgment  and  notice  of  its 
entry. 

The  party  served  may,  within  ten  days  thereafter,  propose 
amendments  thereto,  and  serve  a  copy  on  the  party  proposing  a 
case  or  exceptipns,  who  may  then,  within  four  days  thereafter, 
serve  the  opposite  party  with  a  notice  that  the  case  or  exceptions 
with  the  proposed  amendments  will  be  submitted  for  settlement 
at  a  time  and  place  to  be  specified  in  the  notice,  to  the  judge  or 
referee  before  whom  the  cause  was  tried. 

Whenever  amendments  are  proposed  to  a  case  or  exceptions, 
the  party  proposing  such  case  or  exceptions  shall,  before  sub- 
mitting the  same  to  the  judge  or  referee  for  settlement,  mark 
npon  the  several  amendments  his  allowance  or  disallowance 
thereof,  and  shall  also  plainly  mark  thereon  and  upon  the 
stenographer's  minutes  the  parts  to  which  the  proposed  amend- 
ments are  applicable,  together  with  the  number  of  the  amend- 
ment. If  the  party  proposing  the  amendments  claims  that  the 
case  should  be  made  to  conform  to  the  minutes  of  the  stenog- 
rapher he  must  refer  at  the  end  of  each  amendment  to  the  proper 
page  of  such  minutes.  The  judge  or  referee  shall  thereupon 
<*orrect  and  settle  the  case.  The  time  for  settling  the  case  must 
be  Fpecified  in  the  notice,  and  it  shall  not  be  less  than  four  nor 
more  than  ten  days  after  the  service  of  such  notice.  The  lines 
of  the  case  shall  be  so  numbered  that  each  copy  shall  correspond. 
The  surrogate,  on  appeal  from  his  court,  may  by  order  allow 
further  time  for  the  doing  of  any  of  the  acts  above  provided  to 
be  done  on  such  appeals. 

Oases  reserved  for  argument  and  special  verdicts  shall  be 
settled  in  the  same  manner.  The  parties  may  agree  on  the  facts 
proven  to  be  inserted  in  the  case,  instead  of  the  testimony  on  the 
approval  of  the  judge. 

No  order  extending  the  time  to  serve  a  case,  or  a  case  contain- 
ing exceptions,  or  the  time  within  which  amendments  thereto 
niay  be  served,  shall  be  made  unless  the  party  applying  for  such 
order  serve  a  notice  of  two  days  upon  the  adverse  parties  of  his 
intention  to  apply  therefor,  stating  the  time  and  pla^e  for  making 
TOch  applicatipn.     CAs  amended  October  24,  1899.) 
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Rules  33-35     GENERAL  RULES  OF  PRACTICE. 

Rttl«  33.     Failure  to  make  a  ea«e. 

If  the  party  shall  omit  to  make  a  case  within  the  time  abore 
limited,  he  shall  be  deemed  to  have  waired  his  right  thereto; 
and  when  a  case  is  made,  and  the  parties  shall  omit,  within  the 
several  times  above  limited,  the  one  party  to  propose  amend- 
ments, and  the  other  to  notify  an  appearance  before  the  judge, 
or  referee,  they  shall  respectively  be  deemed,  the  former  to  have 
agreed  to  the  case  as  proposed,  and  the  latter  to  have  agreed  t\^ 
the  amendments  as  proposed. 

Rale  34.     Case  and  bill  of  exeeptloiuii  oontentai  renettle- 
ntent)  prlutlns  exblblte* 

A  bill  of  exceptions  shall  contain  only  so  much  of  the  evidence 
as  may  be  necessary  to  present  the  questions  of  law  upon  which 
exceptions  were  taken  ou  the  trial;  and  it  shall  be  the  duty  of 
the  judge  upon  settlements  to  strike  oat  all  the  evidence  and  other 
matters  which  shall  have  been  unnecessarily  inserted. 

A  case  or  exceptions  shall  not  contain  the  evidence  in  haec 
verba,  or  by  question  and  answer,  unless  ordered  by  the  judge 
or  referee  by  or  before  whom  the  same  shall  be  settled.  But 
the  facts  of  the  case,  together  with  the  rulings  on  the  trial,  shall 
be.  stated  in  a  narrative  form,  except  that  where  it  is  claimed 
by  either  party  that  any  particular  testimony  should  be  given 
in  haec  verba,  the  judge  or  referee  who  settles  the  case  shall 
determine  whether  or  not  a  proper  presentation  of  the  case  for 
review  requires  such  portion  of  the  evidence  to  be  so  stated  in 
haec  verba,  whereupon  the  case  shall  be  nmde  accordingly. 
With  the  proposed  case  the  appellant  may  serve  his  stipulation 
that  he  desires  to  review  only  the  conclusion  of  the  jury,  court 
or  referee  upon  certain  specified  questions  of  fact;  in  which  case 
the  case  as  settled  shall  contain  all  the  evidence  bearing  upon 
such  questions  of  fact  and  so  much  of  the  evidence  as  may 
be  necessary  to  present  the  questions  of  law  raised  by  excep- 
tions taken  at  the  trial;  and  it  shall  be  the  duty  of  the  judge 
or  referee  settling  the  case  to  strike  out  all  other  evidence  and 
to  certify  that  all  the  evidence  relating  to  the  questions  of  fact 
which  the  appellant  desires  to  raise  has  been  included  in  the  case 
as  settled;  and  upon  appeal  the  Appellate  Division  shall  not 
review  any  question  of  fact  not  specified  in  such  stipulation. 

If  any  case  or  bill  of  exceptions  does  not  conform  to  this  rule, 
the  court  before  which  the  same  shall  be  brought  for  review 
may  order  the  same  back  for  resettlement. 

Exhibits  shall  not  be  printed  at  length  unless  the  judge  or 
referee  so  direct. 

When,  upon  non-enumerated  motions,  voluminous  documents 
have  been  used  which  are  material  only  as  to  the  fact  of  their 
existence,  or  as  to  a  small  part  of  their  contents,  the  parties 
may,  by  stipulation,  or  the  court  or  judge  below  may,  upon 
notice,  settle  a  statement  respecting  the  same,  or  the  parts 
thereof  to  be  returned  upon  the  appeal  from  the  order,  to  be 
used  in  place  of  the  original  documents.  (Amended  Apr.  1,  1910, 
in  effect  Sept.  1,  1910.) 

Rule  35.    Case  to  be  slsaed;  aervlce  of  copy. 

(Repealed  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 
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GENERAL  RULES  OF  PRACTICE.     Rules  30, 37 

B«Ie  30.  Vfefflect  to  brlnv  iasae  of  trnet  to  tvialf  eavsmi 
where  defendant  is  under  arrest  preferred. 

Whenerer  an  issue  of  fact,  In  any  action  pending?  in  anjr  court 
has  been  joined,  and  the  plaintiff  therein  shall  fail  to  bring  the 
same  to  trial  according  to  the  course  and  practice  of  the  court, 
the  defendant,  at  any  time  after  younger  issues  shall  have  been 
tried  in  their  regular  order,  may  move  at  Special  Term  for  the 
dismissal  of  the  complaint  with  costs. 

If  it  be  made  to  appear  to  the  court  that  the  neglect  of  the 
plaintiff  to  bring  the  action  to  trial  has  not  been  unreasonable, 
the  court  may  permit  the  plaintiff,  on  such  terms  as  may  be 
just,  to  bring^  the  said  action  to  trial  at  a  future  term. 

Whenever  in  any  action  an  issue  shall  have  been  joined,  if  the 
defendant  be  imprisoned  under  an  order  of  arrest,  in  the  action, 
or  if  the  property  of  the  defendant  be  held  under  attachment, 
the  trial  of  the  action  shall  be  preferred.  Every  cause  placed 
upon  the  calendar  of  the  Trial  Term  or  Special  Term  for  the 
trial  of  equity  cases  shall  be  moved  for  argument  or  trial  when 
reached  in  its  order,  and  shall  not  be  reserved  or  put  over  except 
by  the  consent  of  the  court  unless  otherwise  permitted  by  special 
nile:  and,  if  passed  without  being  so  reserved  or  put  over,  it 
ihall  be  entered  on  all  subsequent  calendars  as  4>t  date  when 
passed,  and  no  term  fee  shall  be  taxed  thereon  for  any  subse- 
qnent  term.     (As  amended  October  24,  1899.) 

Rale  37.  Ifottee  for  arprament  and  of  motions  ^  order  to 
ahow  canse,  'irhere  retarnablei  effect  of  order  staytngr  pro- 
eeediaars  when  made  'within  ten  days  of  Trial  Termf 
trreinilarities  to  be  stated  |  Jndffiaent  by  default  in 
divorce  cases« 

All  questions  for  argument,  and  all  motioDS  made  at  Special 
or  Trial  Terms  shall  be  brought  before  the  court  on  notice,  of 
not  less  than  eight  days,  unless  a  shorter  time  is  prescribed  by 
a  judge  or  court,  under  section  780  of  the  Code,  by  an  order 
to  show  causey  except  that  where  the  attorneys  for  the  respective 
parties  reside  or  have  their  offices  in  the  same  city  or  village, 
snch  notice  may  be  a  notice  of  five  days;  if  the  opposite  party 
shall  not  appear  to  oppose,  the  party  making  the  motion  shall 
be  entitled  to  the  order  or  judgment  moved  for,  on  proof  of 
dne  service  of  the  notice  or  order  and  papers  required  to  be 
served  by  him,  unless  the  court  shall  otherwise  direct.  If  the 
party  making  the  motiop  shall  not'  appear,  the  court  shall  deny 
the  motion  on  the  filing  of  the  copy,  notice  of  motion,  or  order  to 
^ow  cause. 

Such  order  to  show  cause  shall  in  no  case  be  granted  unless 
a  special  and  sufficient  reason  for  requiring  a  shorter  notice 
than  eight  days  shall  be  stated  in  the  papers  presented,  nor  unless 
in  a  case  where  the  attorneys  for  the  respective  parties  reside  or 
hate  their  offices  in  the  same  city  or  village,  a  special  and  suf- 
firient  reason  for  requiring  a  shorter  notice  than  five  days  shall 
be  {Stated  in  the  papers  presented,  and  the  party  shall,  in  his 
affidavit,  state  the  present  conditir)n  of  the  action,  and  whether 
at  issue,  and.  if  not  yet  tried,  the  time  appointed  for  holding 
the  next  Special  or  Trial  Term  where  the  action  is  triable.  An 
order  to  show  cause  shall  also  (except  in  the  first  judicial  dis- 
trict) he  returnable  only  before  the  judge  who  grants  it,  or  at  a 
Sp<|cial  Term  appointed  to  be  held  in  the  district  in  which  the 
action  is  triable. 


Rule  38  GENERAL  RULES  OF  PRACTICE. 

No  order,  except  in  the  first  judicial  district  served  after  the 
action  shall  have  been  noticed  for  trial,  if  served  within  ten 
days  of  the  Trial  Term,  shall  have  the  effect  to  stay  the  pro- 
ceedings in  the  action,  unless  made  at  the  term  where  such 
action  is  to  be  tried,  or  by  the  judge  who  is  appointed  or  is  to 
hold  such  Trial  Term,  or  unless  such  stay  is  contained  In  an 
order  to  show  cause  returnable  on  the  first  day  of  such  term,  in 
which  case  it  shall  not  operate  to  prevent  the  subpoenaing  of 
witnesses  or  placing  the  cause  on  the  calendar.^ 

When  the  motion  is  for  irregularity,  the  notice  or  order  shall 
specify  the  irregularity  complained  of. 

This  rule,  so  far  as  it  permits  a  judgment  by  default,  or  by 
the  consent  of  the  adverse  party,  shall  not  extend  to  an  action 
for  a  divorce,   or  limited  separation,  or  to  annul  a  marriage. 

lu  the  first  judicial  district,  all  motions  must  be  noticed  to 
be  heard  nt  and  all  ordexs  to  show  cause  must  be  returnable 
at  the  Six'cial  Term  for  hearing  of  litigated  motions,  except  in 
cases  where  the  special  rules  of  the  first  judicial  district  shall 
require  such  motion  to  be  made  nt  some  other  term  of  the  court. 

If  a  notice  of  motion  is  served  ten  days  before  the  return 
day  thereof,  it  may,  immediately  after  the  prayer  for  relief  and 
before  the  signature,  contain  the  following  statement:  "Answer- 
ing affidavits  must  be  served  five  days  before  the  return  day,"  in 
which  case  answering  affidavits,  in  order  to  be  used  upon  the 
motion,  must  be  so  served.  The  moving  party,  upon  receivmg  such 
answering  affidavits,  may  serve  affidavits  in  reply  at  least  two 
days  before  the  hearing.  Such  replying  affidavits  shall  be  lim- 
ited strictly  to  matters  in  reply.  Affidavits  in  answer  and  reply 
cannot  be  read  upon  the  motion  if  not  so  served,  unless  the 
court  in  its  discretion,  for  good  cause  shown,  may  otherwise 
order.     (Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rnle  38.     Bnamerated  motional  non-enamerated  motloa*. 
"What  are  I  contested  motion*,  ivhen  not  heard  at  olrcait. 

Enumerated  motions  are  motions  arising  on  special  verdict, 
issues, of  law,  cases,  exceptions,  appeals  from  judgments  sustain- 
ing or  overruling  demurrers,  appeals  from  judgment  or  order 
granting  or  refusing  a  new  trial  in  an  inferior  court,  appeals  by 
virtue  of  si^clions  1340  and  1349  of  the  Code,  agreed  casea  sub- 
mitted under  section  1279  of  the  Code,  and  appeals  from  final 
ordei*s  and  decrees  of  Surrogate's  Courts,  and  matters  provided 
for  by  sections  20a>-2099  and  2138  of  the  Code. 

Non-enumernted  motions  include  all  other  Questions  submitted 
to  the  court,  aud  shall  be  heard  at  Special  Term  except  when 
otherwise  directed  by  law.  ' 

Contested  motions  shall  not  be  noticed  or  brought  to  a  hearing 
at  any  Special  Term  held  at  the  same  time  and  place  with  a 
Trial  Term,  except  in  actions  upon  the  calendar  for  trial  at  such 
term,  and  in  which  the  hearing  of  the  motion  is  necessary  to 
the  disposal  of  the  cause  unless  otherwise  ordered  by  the  Justice 
holding  the  court;  and  except,  also,  that  in  counties  in  which  no 
Special  Term  distinct  from  a  Trial  Term  is  appointed  to  be  held, 
motions  in  actions  triable  in  any  such  county  may  be  noticed 
'  and  brought  on  at  the  time  of  holding  the  Trial  and  Special  Term 
in  the  county  in  which  such  actions  are  triable, 
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OKNKRAL  RULES  OF  PRACTICE.     RuIm  39,40 

Rale  89.  TToten  of  iNMae',  whep  to  be  flleU;  separate  eal- 
e»«lar  for  noD-ennmerated  inotton«,  preferred  ca«e«)  canes 
aot  resenredi  ^when  passed,  place  on  sabse^aent  calendars. 

At  the  first  term  of  the  Appellate  Division  of  the  Supreme 
(!oiirt  in  each  depsn'tiiivnt,  and  at  such  other  times  as  the  court 
shall  from  time  to  time  direct,  the  clerk  shall  make  up  a  calendar 
which  shall  consist  Of  cases  pending  and  undisposed  of  as  follows: 

Notes  of  issue  for  the  Appellate  Division  shall  be  filed  eight 
days  before  the  commencement  of  the  court  at  which  the  cause 
may  be  noticed.  The  clerk  shall  prepare  a  calendar  for  the 
Appellate  Division  and,  except  in  the  first  department,  cause 
the  same  to  be  printed  for  each  of  the  Justices  holding  the  court. 
Appeals  shall  be  placed  on  the  calendar,  according  to  the  date  of 
the  service  of  the  notice  of  appeal:  and  all  subsequent  enumernted 
appeals  in  the  same  cause  shall  be  put  on  the  calendar  as  of  the 
date  of  the  first  appeal;  and  other  cases  as  of  the  time  when 
the  question  to  be  reviewed  arose.  Appeals  in  non-enumerated 
motions  shall  also  be  placed  upon  a  separate  calendar.  Cases 
entitled  to  preference  shall  be  placed  separately  on  the  calendar. 

The  Appellate  Division  of  each  department  shall  adopt  rules 
regulating  the  hearing  of  causes  and  of  calendar  practice  in  such 
department  not  inconsistent  with  the  Code  of  Civil  Procedure. 

Judgment  of  reversal  by  default  will  not  be  allowed.  Where 
the  cause  is  called  in  its  order  on  the  calendar,  if  the  appellant 
fails  to  appear  and  furnish  the  court  with  the  papers  required, 
and  argue  or  submit  his  cause,  judgment  of  atflrmance  by 
default  will  be  ordered  on  motion  of  the  respondent.  If  the  appel- 
lant only  appears  he  may  either  argue  or  submit  the  case.  If 
neither  party  appears,  the  case  will  be  passed  and  placed  at  the 
foot  of  the  calendar.  When  any  cause  shall  be  twice  passed,  the 
clerk  shall  enter  an  order  of  course  dismissing  the  appeal  or  the 
proceedings,  or  denying  the  motion  for  a  new  trial  —  but  the 
court  may,  upon  motion,  vacate  the  order  and  restore  the  cause. 

Rale  40.     Bnamerated  motions  |  wliat  papers  to  be  far- 
ilshed,  aad  by  wbomy   points   to  contain    a   statement   of 


The  piUMrs  to  be  furnished  on  enumerated  motions  at  Special 
Term  shall  be  a  copy  of  the  pleadings,  when  the  question  arises 
on  the  pleadings,  or  any  part  thereof,  a  copy  of  the  social  ver- 
dict, return  or  other  papers  on  which  the  question  arises.  The 
partT  whose  duty  it  is  to  furnish  the  papers  shall  serve  a  copy 
on  the  opposite  party,  except  upon  the  trial  of  issues  of  law,  at 
least  five  days  before  the  time  for  which  the  matter  may  be 
noticed  for  argument.  If  the  panty  whose  duty  it  is  to  furnish 
the  papers  shall '  neglect  to  do  so,  the  opposite  party  shall  be 
entitled  to  move,  on  affidavit  and  on  four  days'  notice  of  motion 
that  the  cause  be  struck  from  the  calendar  (whichever  party  may 
have  noticed  it  for  argument),  and  that  the  judgment  be  ren- 
dered in  his  favor. 

The  papers  shall  be  furnished  by  the  plaintiff  when  the  ques- 
tion arises  on  special  verdict,  and  by  the  party  demurring  on  the 
trial  of  issues  of  law,  and  in  all  other  cases  by  the  party  making 
the  motion.  Each  party  shall  prefix  to  his  points  a  concise  state- 
ment of  the  facts  of  the  case,  with  reference  to  the  folios:  and  if 
Boch  statement  is  not  furnished,  no  discussion  of  the  facts  by  the 
party  omitting  such  statement  will  be  permitted.     (As  amended 

October  24,  1899.) 
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Rule  41.  Papera  to  be  fnrnialied,  on  appeal*  by  appel- 
lant i  printed  copies  of  caae  and  points  $  appeals  from  non- 
ennmerated  motions. 

In  all  cases  to  be  heard  in  the  Appellate  DiviSiont  except 
appeals  from  non-enumerated  motions,  tlie  paptu's  shall  be  fur- 
nished by  the  appellant  or  the  moving  party,  and  in  cases  agreed 
upon,  under  section  1279  of  the  Code,  by  the  plaintiff. 

The  party  whose  duty  it  is  to  furnish  the  papers  sliall  cause 
a  printed  copy  of  the  requisite  papers  to  be  filed  in  tiie  utHie 
of  the  clerk  of  the  Appellate  Division  within  twenty  days  after 
an  appeal  has  been  taken,  or  the  order  made  for  the  hearing 
of  a  cause  therein,  or  the  agreed  case  filed  in  the  clerk's  otSce 
pursuant  to  section  1279  of  the  Code;  but  if  it  shall  be  neces- 
sary to  make  a  case  or  case  and  exceptions  after  the  appeal  has 
been  taken  or  the  order  made  ^or  the  heariui?  in  the  Appellate 
Division,  the  printed  papers,  including  the  case  as  settled  and 
signed  by  the  judge  before  whom  the  case  was  tried,  shall  he 
tiled  within  twenty  days  after  the  settlement  of  tjie  case;  and 
the  party  whose  duty  it  is  to  furnish  the  papers  shall  serve 
within  said  twenty  days  upon  his  adversary  three  printed  copies 
of  such  papers. 

Such  papers  shall  consist  of  a  notice  of  appeal,  if  an  appeal 
has  been  taken;  a  copy  of  the  judgment-roll,  or  the  decree  in 
the  court  below,  and  the  papers  upon  which  it  was  entered;  if 
no  judgment  was  entered,  the  pleadings,  minut<^  of  trial,  and 
the  order  sending  the  case  to  the  Appellate  Division  or  the  order 
appealed  from,  or  the  papers  required  by  section  1281)  of  the 
Code  of  Civil  Procedure.  To  these  papers  shall  be  attached 
the  case  or  case  and  exceptions  if  it  is  to  be  used  in  the  Api)el- 
late  Division.  All  the  foregoing  papers  shall  be  certified  by  the 
proper  clerk,  or  be  stipulated  by  the  parties  to  be  true  copies 
of  the  original.  There  shall  be  prefixed  to  these  papers  a  state- 
ment showing  the  time  of  the  beginning  of  the  action  or  spe- 
cial proceeding,  and  of  the  service  of  the  respective  ple:ulings; 
the  names  of  the  original  parties  in  full;  and  any  change  in  the 
parties,  if  snch  has  taken  place.  There  shall  be  added  to  them 
the  opinion  of  the  court  below,  or  an  affidavit  that  no  opinion 
was  given,  or,  if  given,  that  a  copy  could  not  be  procured.  The 
foregoing  papers  shall  constitute  the  record  in  the  Appellate 
Division.  If  the  papers  shall  not  be  filed  and  served  as  herein 
provided  by  the  party  whose  duty  it  is  to  do  so,  his  opponent 
may  more  the  court  on  three  days*  notice,  on  any  motion  day, 
for  an  order  dismissing  the  appeal,  or  for  a  judgment  in  his 
favor,  as  the  case  may  be. 

The  papers  in  all  appeals  from  non*enunaerated  motions  shall 
consist  of  printed  copios  of  the  papers  which  were  used  in  the 
court  below,  and  are  specified  in  the  order,  certftied  by  the 
proper  clerk,  or  stipulated  by  the  parties  to  be  true  copies  of 
the  original,  and  of  the  whole  thereof.  There  shall  be  added 
to  them  the  opinion  of  the  court  bolow%  or  an  allidavit  that  no 
opinion  was  given,  or,  if  given,  that  a  copy  could  not  be  pro- 
cured. 

They  shall  be  filed  with  the  clerk  within  fifteen  days  after 
the  appeal  is  taken  and  at  the  same  time  the  appellant  shall 
serve  upon  his  adversary  three  printed  copies  thereof. 

If  the  appellant  fails  to  file  and  serve  the  papers  as  aforesaid, 

92 


GENERAL  RULES  OF  PRACTICE.     Rules  42,  43 

the  respondent  may  move,  on  any  motion  day,  upon  three  daya* 
notice,  to  dismiss  the  uppeal. 

If  the  judge  from  whose  order  the  appeal  is  taken  orders  that 
it  shall  not  be  necessary  to  insert  in  the  printed  papers  upon 
which  the  appeal  is  to  be  taken  such  exhibits  or  other  volumi- 
nous documents  as  are  not  necessary  for  a  consideration  of  the 
questions  raised  by  the  appeal,  the  clerk  shall  then  certify  that 
the  printed  papers  are  true  copies  of  the  originals  and  of  the 
whole  thereof  specified  in  the  order  except  those  omitted  by 
order  of  the  court.  (As  amended  Oct.  24,  18JK),  and  Apr.  1,  1910, 
in  effect  Sept.  1,  1910.) 

Rule  42.  Brief*  and  point*  to  be  exclaanared  by  the 
parties. 

The  Appellate  Divisioh  in  any  department  may  make  such  rules 
in  relation  to  the  exchange  of  briefs  and  the  delivery  of  papers 
and  briefs  to  the  justices  thereof  as  they  may  deem  expedient  in 
all  cases,  whether  enumerated  or  non-enumerated. 

Rale  43.  Caaea  and  polntN  to  be  printed  and  indexed) 
nauftber  to  be  diivered  to  tbe  court  |  citation*  from  oflleiai 
reportn. 

The  cases  and  points,  and  all  other  papers  furnished  in  the 
Appellate  Division  in  calendar  cases,  shall  be  printed  on  white 
writing  paper,  with  a  margin  on  the  outer  edge  of  th?  leaf  not 
less  than  one  and  a  half  inch  wide.  The  printed  page,  exclusive 
of  any  marginal  note  or  reference,  shall  be  seven  inches  long 
and  three  and  a  half  inches  wide.  The  folio,  numbering  from 
the  commencement  to  the  end  of  the  papers,  shall  be  printed 
on  the  outer  margin  of  the  page. 

The  cases  and  points  in  each  case  shall  be  uniform  in  siee 
and  in  the  type  of  this  rule. 

All  cases  cited  on  the  briefs  from  the  courts  of  this  state 
shall  be  cited  from  the  reports  of  the  official  reporters,  if  such 
cases  shall  have  been  reported  in  full  in  the  official  reports. 

At  the  beginning  of  the  argument  of  any  appeal,  the  party 
whose  duty  it  is  to  furnish  the  papers  shall  deliver  to  the  clerk 
thirteen  copies  thereof,  and  each  party  shall  deliver  to  the  clerk 
thirteen  copies  of  his  briefs  and  points.  The  clerk  shall  deliver 
one  copy  of  the  papers  and  briefs  to  each  justice,  two  to  the  offi- 
cial reporter,  and  shall  transmit  one  to  the  librarian  of  the  State 
Law  Library,  one  to  the  clerk  of  each  of  the  other  departments, 
and  shall  dispose  of  the  remainder  as  directed  by  the  court. 
The  Appellate  Division  in  any  department  may  require  further 
copies  of  the  papers  and  briefs  to  be  delivered  in  their  discretion. 

The  printed  papers  on  appeal  shall  contain  nn  index  in  the 
front  thereof.  The  index  of  the  exhibits  shall  concisely  indicate 
the  contents  or  nature  of  each  exhibit  and  the  folio  of  the  case 
at  which  it  is  admitted  in  evidence  and  at  which  it  is  printed 
in  the  record.  Said  index  shall  also  contain  a  reference  to  the 
folfos  at  which  a  motion  for  a  dismissal  of  the  complaint  or 
the  direction  of  a  verdict  is  contained;  and  to  tlie  certificate  that 
the  case  contains  all  the  evidence.  At  the  top  of  each  page  of 
the  case  or  bill  of  exceptions  must  be  printed  the  name  of  the 
witness  then  testifying  and  of  the  party  calling  him,  and  indicat- 
ing whether  the  examination  is  direct,  cross  or  redirot't.  Each 
affidavit  or  other  paper  printed   upon  an  appeal  from  an  order 
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shall  be  preceded  by  a  description  thereof  that  must  specify 
on  whose  behalf  it  was  read;  and  the  name  of  the  affiant  shall 
be  printed  at  the  top  of  each  papp  c-ontalninR  an  affldavlt. 
On  an  appeal  from  an  order  pnintinK  or  denying  a  motion  to 
strike  out  parts  of  a  nieadinfr  as  IrrelcTant,  redundant  or  scanda- 
lous, or  to  make  a  pfeadinf!:  more  definite  and  certain,  the  por- 
tion of  the  pleading  to  which  the  motion  relates  must  be  printed 
in  italics.  (Amended  Oct.  24,  1905,  and  Apr.  1,  1910,  in  effect 
Sept.  1.  1910.) 

Rule  44.  Ifon-eniiiiierAted  motlonsy  ivlieii  beardf  dete«lt» 
Jho'vr  taken. 

Non-enumerated  motions  In  the  Appellate  Diyislon  and 
appeals  from  orders  will  be  heard  upon  such  days  as  are  des- 
ignatf^d  by  the  special  rale  of  the  Appellate  Diyislon  In  each 
Department.        , 

If  a  non-ennmerated  motion  noticed  to  be  heard  at  the  Appel- 
late Diyislon  shall  not  be  made  upon  the  day  for  which  it  is 
noticed,  the  party  attending  pursuant  to  notice  to  oppose  the 
same,  may,  at  the  close  of  tnat  order  of  business,  unless  the 
court  shall  otherwise  order,  take  an  order  against  the  party 
giying  the  notice,  denying  the  motion,  with  costs.  (Amended 
Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rule  45.    Additional  allowance. 

Applications  for  an  additional  allowance  can  only  be  made  to 
the  court  before  which  the  trial  is  had  or  the  judgment  rendered, 
and  shall  in  all  cases  be  made  before  final  costs  are  adjusted. 


Rnle  46.     Motion   to  amend  Jnatlee'a  retnm  on  appeal^ 
frhen  to  be  noticed. 

On  appeal  from  a  justice's  judgmentj  where  a  County  Court 
has  not  jurisdiction,  by  reason  of  relationship,  etc.,  a  notice  of 
motion  for  an  order  to  compel  the  justice  to  amend  his  return 
may  be  given  In  twenty  days  after  the  date  of  the  certificate  of 
the  county  judge,  and  not  after  that  time. 

Rale  47.    Coansel^  time  allowed. 

At  the  hearing  of  causes  in  the  Appellate  Division  or  at  Special 
Term,  not  more  than  one  counsel  shall  be  heard  on  each  side,  and 
then  not  more  than  one  hour  each,  except  when  the  court  shall 
'otherwise  order. 

On  appeals  from  orders  and  on  non-enumerated  motions,  but 
one  counsel  on  each  side  shall  be  heard,  and  not  more  than  thirty- 
minutes  each,  unless  the  court  shall  otherwise  order. 

The  Appellate  Division  in  any  department  may  make  such  fur- 
ther or  different  regulations  upon  these  subjects  as  it  may  deem 
proper. 

Rnle  48.  Stay  of  proceeding*,  for  ehanse  of  vennei 
aflldavltay  on  motion  to  ehanve  -venne. 

No  order  to  stay  proceedings  for  the  purpose  of  moving  to 
change  the  place  of  trial  shall  be  granted  unless  it  shall  appear 
from  the  papers   that  the  defendant  has  used  due  diligence  In 

J  preparing  the  motion   for  the  earliest  practical   day   after  issue 
oined.     Such  order  shall  not  stay  the  plaintiff  from  taking  any 
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step«  except  'subpoenaing  witnesses  for  the  trial,  without  a  special 
dauBe  to  that  effect. 

On  motions  to  change  the  place  of  trial,  the  moying  party 
shall  state  the  nature  of  the  controversy  and  show  how  his 
witnesses  are  material,  and  the  grounds  of  his  belief  that  the 
testimony  of  such  witnesses  will  be  favorable  to  his  contention, 
and  shall  also  show  where  the  cause  of  action  arose,  and  such 
facts  shall  be  taken  into  consideration  by  the  court  in  fixing  the 
place  of  trial.     (Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rale  49.     Guardians  ad  litem. 

No  person  shall  be  appointed  guardian  ad  litem,  either  on  the 
application  of  tlie  infant  or  otherwise,  unless  he  be  •  the  general 
guardian  of  such  infant,  or  is  fully  Couipeteut  to  understand  and 
protect  the  rights  of  the  infant,  and  has  no  interest  adverse  to 
that  of  the  infant,  and  is  not  connected  in  business  with'  the 
attorney  or  counsel  of  the  adverse  party.  And  no  person  shall  be 
appointed  such  guardian  who  is  not  of  sufficient  ability  to  answer 
to  the  infant  for  any  damage  which  may  bo  sustained  by  his 
negligence  or  misconduct  in  the  defense  or  prosecution  of  the 
suit,  and  such  ability  shall  be  shown  by  affidavit  stating  facts  in 
respect  thereto.  And  no  person  shall  be  appointed  guardian  ad 
litem  who  is  nominated  by  the  adverse  party. 

Role  50.  Gaardlan  ad  litem,  datles,  compenaatloai  afll* 
davit  to  entitle  imardlan  to  eontpenaatlon. 

It  shall  be  the  duty  of  every  attorney  or  officer  of  the  court  to 
act  as  the  guardian  of  any  infant  defendant,  in  any  suit  or  pro- 
ceeding against  him,  whenever  appointed  for  that  purpose  by  an 
order  of  this  court.  And  it  shall  be  the  duty  of  such  guardian  to 
examine  into  the  circumstances  of  the  case,  so  far  as  to  enable 
him  to  make  the  proper  defense,  when  necessary  for  the  protec- 
tion of  the  rights  of  the  infant;  and  he  shall  be  entitled  to  such 
compensation  for  his  services  as  the  court  may  deem  reasonable. 
But  no  order  allowing  compensation  to  guardians  ad  litem  shall 
be  made,  except  upon  an  affidavit  to  be  made  by  such  guardian, 
if  an  attorney  of  the  court,  or  if  the  guardian  be  not  an  attorney, 
then  an  affidavit  to  be  made  by  an  attorney  of  the  court  who  has 
acted  in  the  matter  in  behalf  of  such  guardian,  showing  that  he 
has  examined  into  the  circumstances  of  the  case,  and  has,  to  the 
best  of  his  ability,  made  himself  acquainted  with  the  rights  of 
his  ward,  and  that  such  guardian  has  taken  all  the  steps  neces- 
sary for  the  protection  of  such  rights,  to  the  best  of  his  knowl- 
edge, and  as  he  believes^  stating  what  has  been  done  by  him  for 
the  purpose  of  ascertaimng  the  rights  of  the  ward. 

Rnle  61*     Gnardlan,  bond  of,  before  reoelvins  property* 

No  guardian  ad  litem  for  an  infant  party  shall  as  such  guardian 
receive  any  money  or  property  belonging  to  such  infant,  or  which 
may  be  awarded  to  h^ia  in  the  suit  (except  such  costs  and  ex- 
penses as  may  be  allowed  by  the  court  to  the  guardian),  unless 
he  has  given  an  undertaking  executed  by  a  surety  com- 
|)any  authorized  to  do  business  in  this  state,  in  double  the 
amount  of  such  money  or  property,  or  a  bond  secured  by  a  mort* 
gage  on  improved  and  unincumbered  real  property. 
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Neither  shall  the  general  guardian  of  an  infant  receiying 
any  part  of  the  proceeds  of  a  sale  of  real  property  belonging 
to  an  infant  sold  under  a  decree,  judgment  or  order  of  the  court 
until  the  guardian  has  given  such  further  security  for  the  faith- 
ful discharge  of  his  tnist  as  the  court  may  direct.  In  case,  how- 
ever, such  proceeds  shall  exceed  the  sum  of  five  hundred  dollars 
the  court  shall  require  the  guardian  to  give  a  bond,  in  the  penalty 
of  double  the  amount  to  be  paid  to  the  guardian,  such  bond  to 
be  that  of  a  surety  company  authorized  to  do  business  in  this 
state  or  secured  by  mortgage  on  improved  and  unincumbered 
real  property  worth  the  amount  of  the  penalty  of  the  bond. 
(Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rale  02.     General  iriiardlan,  appointment  of. 

Except  in  cases  otherwise  provided  for  by  law,  for  the  purpose 
of  having  a  general  guardian  appointed,  the  infant,  if  of  the  age 
of  fourteen  years  or  upward,  or  some  relative  or  friend,  if  the 
infant  is  under  fourteen,  may  present  a  petition  to  the  court, 
stating  the  age  and  residence  of  the  infant,  and  the  name  and 
residence  of  the  person  proposed  or  nominated  as  guardian,  and 
the  relationship,  if  any,  which  said  person  bears  to  the  infant, 
and  the  nature,  situation  and  value  of  the  infant's  estate. 

Rule  63.     Age  of   Infant  and  amonnt  of  property  to   be 
aacertalned  by  conrt* 

Upon  presenting  the  petition,  the  court  shall,  by  inspection  or 
otherwise,  ascertain  the  age  ht  the  infant,  and  if  of  the  age  of 
fourteen  years  or  upward  shall  examine  him  as  to  his  voluntary 
nomination  of  a  suitable  and  proper  person  as  guardian;  if  under 
fourteen,  shall  ascertain  who  is  entitled  to  the  guardianship,  and 
shall  name  a  competent  and  proper  person  as  guardian.  The 
court  shall  also  ascertain  the  amount  of  the  personal  property, 
and  the  gross  amount  of  value  of  the  rents  and  profits  of  the  real 
estate  of  the  infant  during  his  minority,  and  sha^l  also  ascertain 
the  sufficiency  of  the  security  ofiFcred  by  the  guardian. 

Rnle  54.     Bond  of  a  general  ffnardtan. 

The  security  to  be  given  by  the  general  guardian  of  an  infant 
shall  be  a  bond  in  the  penalty  of  double  the  amount  of  the  per- 
sonal estate  of  his  ward  and  of  a  gross  amount  or  value  of  the 
rents  or  profits  of  the  real  estate  during  his  minority.  The  bond 
shall  be  executed  by  the  guardian,  together  with  at  least  two 
sufficient  sureties,  each  of  whom  shall  be  worth  the  amount  speci- 
fied in  the  penalty  of  the  bond  over  and  above  all  debts.  If, 
however,  the  total  amount  of  the  personal  estate  of  an  infant 
and  of  the  gross  amount  or  value  of  the  rents  or  profits  of  the 
real  estate  during  his  minority  shall  exceed  twenty-five  hundred 
dollars,  then  the  bond  must  he  the  bond  of  a  surety  company 
authorized  to  do  business  in  this  State,  or  the  general  guardian 
may  give  a  bond  secured  by  a  mortgage  on  improved  and  unin- 
cumbered real  property  of  the  value  of  the  penalty  of  the  bond. 

The  court  in  its  discretion  may  vary  the  security  where  from 
special  circumstances  it  may  be  found  for  the  interest  of  the 
infant,  and  may  direct  the  principal  of  the  estate  and  any  part 
thereof  to  be  invested  in  the  stocks  of  the  state  of  New  York 
or  of  the  United   States,  or  deposited  with  any  trust  company 
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which  shall  have  been  designated  as  a  depository  lor  such 
moneys,  or  invested  in  bond  and  mortgage  on  unincumbered 
and  improved  property  of  at  least  double  the  value  of  the  amount 
invested,  to  be  shown  to  the  satisfaction  of  the  court,  for  the 
benefit  of  the  infants,  and  that  the  interest  or  income  thereof 
only  be  received  by  the  guardian.  (Amended  Apr.  1,  1J>10,  in 
eflPect  Sept.  1.  1910.) 

Rule  65.  Sale  of  r«al  estate  0t  Infiuits,  lonatlcay  etc.) 
content*  of  petition. 

The  petition  in  proceedings  to  sell,  mortgage  or  lease  real 
estate  belonging  to  nn  infant  or  Innatic,  idiot  or  habitual  drunk- 
ard, shall  state,  besides  the  particiriar  grounds  for  a  sale,  mort- 
gage or  lease  of  the  property,  and  the  other  matters  requir«»d  by 
the  Code,  the  age  and  residence  of  the  infant  lunatic,  idiot  or 
habitual  drunkard,  and  the  name  and  residence  of  the  person 
proposed  as  a  special  guardian  or  committee,  the  relationship,  if 
any,  which  he  l>ears  to  the  infant,  lunatic,  idiot  or  habitual 
drunkard,  and  the  security  proposed  to  be  given:  and  also 
whether  any  previous  application  has  been  made,  and,  if  so,  the 
time  thereof,  and  what  disposition  was  made  of  the  same. 

Rnle  56.     Referee*ii  report  on  petition  to  sell,  etc. 

The  referee  appointed  on  such  petition  must  report  as  to 
whether  a  sale,  mortgage  or  lease  of  the  premises  (or  any  and 
what  portion  tbereof),  would  be  beneficial  to  the  infant,  lunatic, 
idiot  or  habitual  drunkard,  and  the  particular  r(^as(»n  therefor, 
and  whether  the  infant,  lunatic,  idiot  or  habitual  drunkard  is  in 
absolute  need  of  having  some  and  what  portion  of  the  proceeds 
of  such  sale,  mortgage  or  lease,  for  a  purpose  provided  in  section 
2348  of  the  Code,  in  addition  to  what  he  might  earn  by  his  own 
exertions;  and  such  referee  shall  also  ascertain  and  report  the 
value  of  ilie  property  or  interest  to  be  disposed  of,  specifically,  as 
to  each  separate  lot  or  parcel,  and  whether  there  is  any  person 
entitled  to  dower  or  a  life  estate,  or  estate  for  years,  m  the 
premises,  and  the  terras  and  conditions  on  which  it  should  be 
sold 

And  the  referee's  report  shall  give  such  further  facts  as  are 
necessar3'  or  proper  on  the  application. 

The  facts  in  relation  to  the  value  of  the  property  or  interest 
to  be  disposed  of  required  to  be  ascertained  an(t  reported  upon 
by  the  referee  must  be  proven  on  such  referchce  by  evidence  of 
at  least  two  disinterested  perscms,  in  addition  to  that  of  the 
I>etitioner,  and  th&  report  shall  not  refer  to  the  petition  or  any 
other  papers  for  a  statement  of  fact  (As  amended  October  24, 
1809.) 

Rale  57*     Bond  of  special  vnardlan. 

The  security  recjuired  on  a  sale  of  the  real  estate  of  an  infant 
shall  be  a  bond  of  the  guardian,  with  two  sufficient  sureties,  in 
the  sum  of  double  the  value  of  the  premises,  including  the  in- 
terest on  such  value  during  the  minority  of  the  infaut,  each  of 
which  sureties  shall  be  worth  the  penalty  of  the  bond  over  and 
above  all  debts,  which  bond  shall  be  duly  acknoulrdped  and 
accompanied  with  affidavits  of  justification  made  by  the  sureties. 
Im  case,  however,  the  value  of  the  premises  including  the  interest 
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on  such  value  during  the  minority  of  the  infant,  shall  exceed 
the  sum  of  five  hundred  dollars,  the  court  must  require  the 
guardian  to  give  a  bond  of  a  surety  company  authorized  to  do 
business  in  this  state  or  a  bond  secured  by  a  mortgage  on  im- 
proved and  unincumbered  real  property  of  the  value  of  the 
penalty  of  the  bond.  (Amended  Apr.  1,  IQIO,  in  effect  Sept.  1, 
1910.) 

Rale  68.  I^oeeed*  of  Mile  mniit  be  brovvht  into  oovjrti 
contfi. 

If  the  proceeds  of  the  sale  exceed  $500.  and  the  guardian  has 
not  given  security  by  mortgage  upon  real  estate,  he  shall  bring 
the  proceeds  into  court,  or  invest  the  same  under  the  direction 
of  the  court,  for  the  use  of  the  infant;  and  the  guardian  shall 
only  be  entitled  to  receive  so  much  of  the  interest  or  income 
thereof,  from  time  to  time,  as  may  be  necessary  for  the  support 
and  maintenance  of  the  infant,  without  the  order  of  the  court. 
If  the  infant*s  interest  in  the  property  does  not  exceed  $1,000, 
the  whole  costs,  including  disbursements,  shall  not  exceed  twenty- 
five  dollars,  and  referee's  fees  not  exceeding  ten  dollars.  Where 
several  infants  are  interested  in  the  same  premises  as  tenants 
in  common,  the  application  in  behalf  of  all  shall  be  joined  in  the 
same  petition,  although  they  may  have  several  general  guardiaas; 
and  there  shall  be  but  one  reference  to  ascertain  the  propriety 
of  a  sale  as  to  all,  and  but  one  bill  of  costs  shall  be  allowed. 

Rule  69.    "When  proceeds  of  sale  to  be  paid  to  flreneral 
arnardlani  petition  therefor. 

No  money  arising  from  the  sale  of  the  real  estate  of  an  infant 
shall  be  paid  over  to  his  general  guardian,  except  so  much 
thereof,  or  of  the  interest  or  income,  from  time  to  time,  ks  may 
be  necessary  for  his  support  or  maintenance,  unless  such  guardian 
shall  give  a  bond  in  the  penalty  of  double  the  amount  to  be 
paid  to  him  with  sufficient  surety  to  be  approved  by  the  court. 
In  case,  however,  such  money  shall  exceed  the  sum  of  five  hun- 
dred dollars  the  court  must  require  the  guardian  to  give  a  bond  ' 
of  a  surety  company  authorized  to  do  business  in  this  state  or  a 
bond  secured  by  a  mortgage  on  improved  and  unincumbered  real 
property  of  a  value  of  the  penalty  of  the  bond. 

No  order  shall  be  made  for  the  payment  of  any  such  moneys 
to  any  person,  except  upon  petition,  accompanied  by  a  certified 
copy  of  the  order,  in  pursuance  of  which  the  money  was  brought 
into  court,  together  with  a  statement  of  the  county  treasurer, 
city  chamberlain,  or  other  depository  of  the  money,  showing  the 
present  state  and  amount  of  the  fund,  soixarating  the  principal 
and  interest,  and  showing  the  amount  of  each;  and  the  court 
may  take  such  proof  of  the  truth  of  the  matters  stated  in  the 
petition  as  shall  be  deemed  proper,  or  may  refer  the  same  to 
a  suitable  referee  to  take  proof  and  report  thereon.  (Amended 
Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rule  60.     Reference  on  failure  to  anavver  on  mortva^e 
foreclosnre;  Jndsment. 

If,  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails  to 
answer  within  the  time  allowed  for  that  purpose,  or  the  right  of 
the  plaintiff,  as  stated  in  the  complaint,  is  admitted  by  the 
nnswor,   the  plaintiff  may  have  an  order  referring  it  to  some 
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suitable  person  as  referee,  to  compute  the  amount  due  to  the 
plaintiff,  and  to  such  of  the  defendants  as  are  prior  incum- 
brancers of  the  mortgaged  premises,  and  to  examine  and  report 
whether  the  mortgaged  premises  can  be  sold  in  parcels,  if  the 
whole  amount  secured  by  the  mortgage  has  not  become  due. 
If  the  defendant  is  an  Infant,  and  has  put  in  a  g^eneral  answer 
by  his  guardian,  or  if  any  of  the  defendants  are  absentees  the 
order  of  reference  shall  also  direct  the  person  to  whom  it  is 
referred  to  take  proof  of  the  facts  and  circumstances  stated  in 
the  complaint,  and  to  examine  the  plaintiff  or  his  agent,  on 
oath,  as  to  any  payments  which  have  been  made,  and  to  com- 
pute  the  amount  due  on  the  mortgage,  preparatory  to  the  ap- 
plication for  judgment  of  foreclosure  and  sale. 

When  no  answer  is  put  in  by  the  defendant,  within  the  time 
allowed  lor  that  purpose,  or  any  answer  denying  any  material 
facta  of  the  complaint,  the  plaintiff,  after  the  cause  is  in  readi- 
ness for  trial,  as  to  all  the  defendants,  may  apply  for  judgment, 
at  any  Special  Term,  upon  due  notice  to  such  of  the  defendants 
as  have  api>eared  in  the  action,  and  without  putting  the  cause 
on  the  calendar. 

The  plaintiff,  in  such  case,  when  he  moves  for  judgment,  must 
show,  by  affidavit  or  otherwise,  whether  any  of  the  defendants 
who  have  not  appeared  are  absentees;  and,  if  so,  he  must  produce 
the  report  as  to  the  proof  of  the  facts  and  circumstances  stated 
in  the  complaint,  and  of  the  examination  of  the  plaintiff  or  his 
agent,  on  oath,  as  to  any  payments  which  have  been  made.  And 
in  all  foreclosure  ea^es  the  plaintiff,  when  he  moves  for  judg- 
ment, must  show  by  affidavit,  or  by  the  certificate  of  the  clerk 
of  the  county  in  which  the  mortgaged  premises  are  situated, 
that  a  notice  of  the  pendency  of  the  action,  containing  the  names 
of  the  parties  thereto,  the  object  of  the  action,  and  a  description 
of  the  property  in  that  county  affected  thereby,  the  date  of  the 
mortgage,  and  the  parties  thereto,  and  the  time  atid  place  of 
recording  the  same,  has  been  filed  at  least  twenty  days  before 
sneh  application  for  judgment,  and  at  or  after  the  time  of  filing 
of  the  complaint,  as  required  by  law. 

Rule  61.    Jvdannent  for  sale  on  foreeloavre,  vrliat  to  con- 
tain i  diapOMltlon  of  anrplna  money  |  referee. 

In  every  judgment  for  the  sale  of  mortgaged  premises,  the 
description  and  particular  boundaries  of  the  property  to  bo  sold, 
80  far,  at  least,  as  the  same  can  be  ascertained  from  the  mort- 
gage, shall  be  inserted.  And,  unless  otherwise  specially  ordered 
by  the  court,  the  iudgment  shall  direct  that  the  inortgaged 
premises,  or  so  much  thereof  as  may  be  sufficient  to  discharge 
the  mortgage  debt,  the  expenses  of  the  sale  and  the  costs  of  the 
actioa,  as  provided  by  sections  1G26  and  1776  of  the  Code,  and 
which  may  be  sold  separately  without  material  injury  to  the 
parties  interested,  be  sold  by  or  under  the  direction  of  the  sheriff 
of  the  county,  or  a  referee,  and.  that  the  plaintiff,  or  any  other 
party,  may  become  a  purchaser  on  such  sale;  that  the  sheriff 
or  referee  execute  a  deed  to  t\ie  purchaser;  that  out  of  the 
proceeds  of  the  sale,  unless  otherwise  directed,  he  pay  the  ex- 
penses of  the  sale,  as  provided  in  section  1076  aforesaid,  and 
that  he  pay  to  the  plaintiff,  or  his  attorney,  the  amount  of  his 
debt.  Interest  and  costs,  or  so  much  as  fhe  purchase  money  will 
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paj  of  the  same  aiul  that  he  take  the  receipt  of  the  plaintiff,  or 
bis  attorney,  for  the  amount  so  paid,  and  file  the  same  with  his 
report  of  sale,  and  that  the  purchaser  at  such  sale  be  let  into 
possession  of  the  premises  on  production  of  the  deed. 

All  surplus  moneys  arisiuK  from  the  sale  of  mortgaged  prom- 
ises, under  any  judgment,  shall  be  paid  by  the  sheriff  or  refen^e 
milking  the  sale  within  five  days  after  the  same  shall  be  receiveU 
and  be  ascertainable,  in  the  city  of  New  York  to  the  chamber- 
lain of  the  said  city,  and  in  other  counties  to  the  trea&urt^r 
thereof,  unless  otherwise  specially  directed,  subject  to  the  further 
order  of  the  court,  and  every  judgment  in  foreclosure  shall  con- 
tain such  directi<ms,  except  where  other  provisions  are  specially 
made  by  the  court.  No  report  of  a  sale  shall  be  filed  or  confirmed, 
unless  accompanied  with  «  proper  voucher  for  the  suri^lus 
moneys,  and  showing  that  they  have  been  paid  over,  deposited 
or  disposed  of  in  pursuance  of  the  judgment.  The  referee  to  be 
appointed  in  foreclosure  cases,  to  compute  the  amount  -due,  or  to 
sell  mortgaged  premises,  shall  be  selected  by  the  court,  and  the 
court  shall  not  appoint  as  such  referee  a  person  nominated  by  the 
party  to  the  action  or  his  counsel. 

Rale  62.  Sale  of  landH  In  the  conntie*  of  Ne-w  Yorlc, 
Klnirs  or  the  city  of  Buffalo,  nnder  JndLiriiient  or  order. 

Where  lands  in  the  oonnty  of  New  York  or  the  county  of 
Kings  are  sold  under  a  decree,  order  or  judgment  of  any 
court,  they  shall  be  sold  at  public  auction,  between  eleven  o'clock 
in  the  forenoon  and  three  o  clock  in  the  afternooii»  unless  other-* 
wise  specifically  directed. 

Notice  of  such  sale  must  be  given,  and  the  sale  must  be  had, 
as  prescribed  in  section  1678  of  the  Code. 

Such  sales  in  the  county  of  New  York,  unless  otherwieie 
specifically  directed,  shall  take  place  at  the  Kxchange  Sales 
Rooms,  now  located  at  Nos.  14  and  16  Ve«ey  street  in  the  city 
of  New  York. 

The  Appellate  Division  of  the  Supreme  Court  in  the  First  r>e- 
partment  is  authorized  to  change  the  place  at  which  said  sales 
shall  be  made,  may  make  rules  and  regulations  in  relation 
thereto  and  may  designate  the  auctioneers  or  persons  who  shall 
make  the  an  mo. 

Such  sales  in  the  city  of  Buffalo  shall  on  and  after  May  1st, 
1896,  take  place  at  the  Real  Rstate  Exchange  rooms,  between 
the  hours  of  nine  and  eleven  in  the  forenoon,  and  two  and  three 
o'clock  in  the  afternoon,  unless  the  court  ordering  the  sales  shall 
otherwise  direct.  Such  sales  shall,  however,  be  made  subject 
to  such  regnlations  as  the  justices  of  the  Supreme  Court  of  the 
Eighth  District  shall  establish.     (As  amended  October  24,  1899.) 


Role   03.    Mortflrnsre   and   aMMlgmnientii  to   be   filed   or 
corded  before  conveyance. 

Whenever  a  sheriff  or  referee  sells  mortgaged  premises  nndor 
a  decree  or  order,  or  ,'udgment  of  the  court,  it  shall  be  the  duly 
of  the  plaintiff,  liefore  a  deed  is  executed  to  the  purchaser,  to 
file  such  mortgage  and  any  assignment  thereof  in  the  off\cf^  of 
the  clerk,  unless  such  mortgage  and  assignments  have  been  duly 
proved  or  acknf)wledged,  so  as  to  entitle  the  same  to  be  recorded; 
in  which  case,  if  it  has  not  been  already  done,  it  shall  be  the 
duty  of  the  i)laintiff  to  cause  tjie  sanie   to  be  recorded  at    fall 
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length  in  the  county  or  coauties  where  the  laudt^  so  sold  are 
situated,  before  a  deed  is  executed  to  the  purchaser  on  the  sale; 
the  expense  of  which  filing  or  recording,  and  the  entry  thereof 
shall  be  allowed  in  the  taxation  of  costs;  and,  if  filed  with  the 
clerk,  be  shall  enter  in  the  minutes  the  tiling  of  such  mortgage 
and  assignments,  and  the  time  of  tiling.  But  this  rule  shall  not 
extend  to  any  case  where  the  mortgage  or  assignments  appear, 
by  the  pleadings  or  proof  In  the  suit  commenced  thereon,  to  have 
been  lost  or  destroyed.  ' 

Rale  64.  Application  for  anrplus  moneys j  reference | 
•eftrclieMS  an»ati»llecl  Hens. 

On  filing  the  report  of  the  sale,  any  party  to  the  suit,  or  any 
person  who  had  a  lien  on  the  mortgaged  premises  at  the  time  of 
the  sale,  upon  filing  with  the  derk  where  the  report  of  sale  is 
filed  a  notice,  stating  that  he  is  entitled  to  such  surplus  moneys 
or  some  part  thereof,  and  the  nature  and  extent  of  his  claim, 
may  have  an  order  of  reference  to  ascertain  and  report  the 
amount  due  to  him,  or  to  any  other  person,  which  is  a  lien  upon 
such  surplus  moneys,  and  to  ascertain  the  priorities  of  the 
several  liens  thereon;  to  the  end  that,  on  the  cuming  in  and  con- 
firmation of  the  report  •n  such  reference,  such  further  order 
may  be  made  for  the  distribution  of  such  surplus  moneys  as  may 
be  just.  The  referee  shall,  in  all  cases,  be  selected  by  the  court. 
The  owner  of  the  equity  of  redemption,  and  every  party  who 
apiH'ared  in  the  cause,  or  who  shall  have  filed  a  notice  of  claim 
with  the  cler^,  previons  to  the  eutry  of  tlic  order  of  reference, 
shall  be  entitled  to  service  of  a  notice  of  the  api)lication  for  the 
refereuce,  and  to  attend  on  such  reference,  and  to  the  usual 
notices  of  subsequent  proceedings  relative  to  8u<*h  surplus.  But 
if  snch  claimant  or  such  owner  has  not  appeared,  or  made  his 
claim  by  an  attorney  of  this  court,  the  notice  raaj'  be  served 
by  putting  the  same  into  the  post-offlce,  directed  to  the  claimant 
at  his  place  of  residence,  as  stated  in  the  notice  of  his  claim, 
and  upon  the  owner  in  such  manner  as  the  court  may  direct.  All 
offlcial  searches  for  eonvey«nc»eR  or  incumbrances,  made  in  the 
progress  of  the  cause,  shall  be  filed  with  the  judgment  roll,  and 
notice  of  the  hearing  shall  be  given  to  any  person  having  or 
appearing  to  have  an  unsatisfied  lien  on  the  moneys  in  such  man- 
n«T  as  the  court  shall  direct;  and  the  party  moving  for  the 
reference  shall  show,  by  afl9davit,  what  unsatisfied  liens  appear 
by  snch  ofiicial  searches,  and  whether  «ny,  and  what  other 
unsatisfied  liens  are  known  to  him  to  exist. 

Rule  05.    Partition  to  eutbraee  all  laJifM  In  common. 

Where  several  tracts  or  parcels  of  land  lying  within  this 
state  are  owned  by  the  same  persons  in  common,  no  separate 
action  for  the  partition  of  a  part  thereof  shall  be  brought  without 
the  consent  of  all  the  parties  interested  therein;  or  without  the 
special  order  of  the  court  made  on  notice  to  all  parties  who 
have  appeared  in  the  action,  to  be  obtained  before  application  for 
the  relief  demanded  in  the  complaint:  and,  if  brouj^ht  without 
Huch  a  consent  or  order,  the  share  of  the  plaintiff  nmy  be  eharged 
with  the  whole  cost  of  proceeding;  and  where  infants  are  in- 
terested, the  complaint  shall  state  whet!ier  or  not  the  parties  own 
any  other  lands  in  common.  (Amended  Apr.  1,  1910,  in  effect 
Sept.  1  1910.) 
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Rmle  tM.    Reference  a*  to  title  of  preoUnea. 

Where  the  rights  and  interests  of  the  seyeral  parties,  as 
stated  in  the  complaint,  are  not  denied  or'  controverted,  if  any 
of  the  defendants  are  infants  or  absentees,  or  unknown,  the 
plaintiff,  on  an  attidaTit  of  the  fact,  and  notice  to  such  of  the 
parties  as  have  appeared,  may  apply  at  a  Special  Term,  for  an 
order  of  reference,  to  take  proof  of  the  plaintiffs  title  and 
interest  in  the  premises,  and  of  the  several  matters  set  forth  in 
V  the  complaint:  and  to  ascertain  and  report, the  rights  and  inter- 
ests of  the  several  parties  in  the  premises,  and  an  abstract  of 
the  couveyancos  under  which  the  same  are  held.  Such  referee 
and  the  referee  appointed  to  sell  shall  in  all  cases  be  selected 
by  the  court.     (As  amended  October  24,  1905.) 

Rule  67.  Notice  of  mtar  of  sale  la  partttloa  or  fore- 
elosare.  . 

No  order  to  stay  a  sale  under  judgment  in  partition  or  for  the 
foreclosure  of  a  mortgage  shall  be  granted  or  made  by  a  judge 
out  of  court,  except  upon  a  notice  of  at  least  two  days  to  the 
plaintiff's  attorney. 

Rule  48.  Money  in  court  iMild  to  oovaty  treaaarerf  ae« 
posit  by  treasurer. 

(Repealed  Apr.  1,  1910,  In  effect  Sept.  1,  1910.) 

Rule  00.  Order  for  payment  out  of  court  |  accounts  'vrltli 
truNt  compauleii;  draft  to  be  counterslyaed  by  Justice} 
ivbat  to  be  stated  In  draft. 

All  orders  directing  the  payment  of  money  out  of  court  shall  di- 
rect the  payment  to  be  made  to  the  uersou  entitled  to  receive  the 
same,  and  uU  cheeks  or  drafts  for  tne  payment  of  money  oat  of 
court  shall  be  drawn  payable  to  the  order  of  the  person  entitled  to 
the  moneys;  and  shall  specify  in  what  particular  suit  or  on  what 
account  the  money  is  to  be  paid  out,  and  the  time  when  the 
order  authorizing  such  payment  was  made.  No  order  in  any 
pending  action,  for  the  payment  of  money  out  of  court,  shall  be 
made,  except  on  regular  notice  or  order  to  show  cause,  duly 
served  on  the  attorneys  of  all  the  parties  who  have  appeared 
therein,  or  filed  notice  of  claim  thereto.  When  moneys  are 
deposited  by  the  order  of  the  court  in  any  trust  company,  the 
entry  o/  such  deposit  in  the  books  of  the  company  shall  contain 
a  short  reference  to  the  title  of  the  cause  or  matter  in  which  such 
deposit  is  directed  to  be  made,  and  shall  specify  also  the  time 
from  which  the  interest  or  accumulation  on  such  deposit  is  to 
commence,  where  it  does  not  commence  from  the  date  of  such 
d«»posit.  The  secretary  of  the  company  shall,  on  or  before  the 
first  day  of  February  in  each  year,  transmit  to  the  Appellate 
Division  of  the  Supreme  Court  in  tne  department  in  which  the 
trust  company  is  located  a  statement  of  the  accounts  in  each 
department,  snowing  the  amount,  on  the  last  preceding  first  day 
of  January,  including  the  interest  or  accumulation  on  the  sum 
deposited  to  the  credit  of  each  cause  or  matter. 

In  every  draft  upon  the  trust  company  by  the  county  treas- 
urer or  chamberlain,  for  moneys  deposited  with  the  said  com- 
pany, or  for  the  interest  or  accumulation  on  such  moneys,  the 
title  of  the  cause  or  matter  on  account  of  which  the  draft  is 
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made,  and  the  date  of  the  order  authorising;  such  draft  shall  be 
stated,  and  the  draft  shall  be  made  payable  to  the  order  of  the 
person  or  persons  entitled  to  the  money.  Any  attorney  or  other 
person  procuring  an  order  for  the  payment  of  money  out  of  court, 
shall  obtain  two  certified  copies  of  the  order,  both  to  be  counter- 
signed by  the  judge  granting  the  same;  one  copy  shall  be  filed 
with  the  county  treasurer  and  the  other  shall  accompany  the 
draft  drawn  upon  the  depository  and  be  filed  with  it,  and  the 
several  banks  and  other  depositories  having  trust  funds  of  the 
court  on  deposit,  are  forbidd«i  to  pay  out  any  of  such  funds 
without  the  production  and  filing  of  such  certified  and  counter- 
signed copy  order.  This  provision  is  not  intended  to  dispense 
with  anj'  of  the  requirements  of  this  rule,  as  to  the  form  of  the 
draft,  nor  to  apply  to  a  case  where  periodical  payments  are 
directed  to  be  made,  as  provided  for  by  the  last  sentence  of  this 
rule,  after  the  first  payment  from  such  fund  shall  have  been 
made  under  an  order  of  the  court,  in  the  manner  herein  specified. 
Where  periodical  payments  are  directed  to  be  made  out  of  a  fund 
deposite<l  with  such  company,  the  delivery  to  the  secretary  of  the 
c-ompany  of  one  copy  of  the  order  authorizing  the  several  pay- 
ments shall  be  sufllcient  to  authorize  the  payment  of  subsequent 
drafts  in  pursuance  of  8uc]i  order.  (Amended  Apr.  1,  1910,  in 
effect  Sept.  1,  1910.) 

Rule  TO.    Gross  sum  In  iMtrtnent  of  life-estate* 

Whenever  a  party,  as  a  tenant  for  life,  or  by  the  curtesy,  or 
in  dower,  la  entitled  to  the  annual  interest  or  income  of  anv 
sam  paid  into  court  and  invested  in  permanent  securities,  such 
party  shall  be  charged  with  the  expense  of  investing  such  sum, 
and  of  receiving  and  paying  over  the  interest  or  income  thereof; 
but  if  such  party  la  willing,  and  consents  to  accept 'a  gross  sum 
in  lieu  of  such  annual  interest  or  income  for  life,  the  same  shall 
be  estimated  according  to  the  then  value  of  an  annuity  of  five 
per  cent,  on  the  principal  sum,  during  the  probable  life  of  such 
person,  according  to  the  Carlisle  Table  of  Mortality.  (As 
amended  October  24,  1905.) 

Rule  Tl.  Pees  on  fnqnlsttlon  of  Innacyi  special  order  of 
the  conrt;  fvlien  necessary ,  to  pay  costs. 

On  the  execution  of  a  commission  of  lunacy,  etc.,  the  com- 
missioners, for  every  day  they  are  necessarily  employed  in  hear- 
ing the  testimony  and  taking  the  inquisition,  shall  bo  entitled 
to  an  allowance  to  be  fixed  by  the  court,  not  exceeding  ten 
dollars  for  each  day  to  each  of  such  commissioners. 

Where  the  costs  and  expenses  exceed  $250,  besides  witness 
fees  and  allowances  to  commissioners,  thei  committee  shall  not  be 
at  liberty  to  pay  the  same  out  of  the  estate  in  his  hands,  with- 
ont  a  special  order  of  the  court  upon  notice  to  all  parties  who 
have  appeared  ip.  such  proceedings,  directing  such  payment. 

Role  72.  DflTorce  or  separation,  action  fori  reference 
OB  default!  averuents  In  complaint |  plaintiff  to  be  ex- 
SBilned  on  oath. 

When  an  action  is  brought  to  obtain  a  divorce  or  separation,  or 
to  declare  a  marriage  contract  void,  the  court  shall  in  no  case 
order  the  reference  to  a  referee  nominated  by  either  party  nor 
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to  a  referee  agreed  upon  by  the  parties,  nor  without  proof  by 
affidavit  conformable  to  the  rules  relating  to  the  manner  and 
proof  of  the  service  of  the  summons  and  complaint.  Notice  of 
appearance  and  retainer  shall  not  be  sufficient  to  excuse  such 
proof. 

When  the  action  is  for  a  divorce  on  the  ground  of  adultery, 
unless  it  be  averred  in  the  complaint  that  the  adultery  charged 
was  committed  without  the  consent,  connivance,  privity  or  pro- 
curement of  the  plaintiff;  that  five  years  have  not  elapsed  since 
the  discovery  of  the  fact  that  such  adultery  had  been  committed, 
and  that  the  plaintiff  has  not  voluntarily  cohabited  with  the 
defendant  since  such  discovery;  and,  also,  where,  at  the  time  of 
the  offense  charged,  the  defendant  was  living  in  adulterous  inter- 
course with  the  person  with  whom  the  offense  is  alleged  to  have 
been  committed;  that  five  years  have  not  elapsed  since  the  com- 
mencement of  such  adulterous  intercourse  was  discovered  by  the 
plaintiff,  and  the  complaint  containing  such  averments  be  verified 
by  the  oath  of  the  plaintiff  in  the  manner  prescribed  by  the  Code, 
judgment  shall  not  be  rendered  for  the  relief  demanded  until  the 
plaintiff's  affidavit  be  produced  stating  the  above  facts. 

In  an  action  for  a  divorce  or  for  the  annulment  of  a  marriage, 
where  the  defendant  fails  to  answer,  no  reference  shall  be 
granted  to  take  proof  of  the  facts  stated  in  the  complaint,  but 
before  a  judgment  shall  be  granted  the  proof  of  such  facts 
must  be  made  to  the  court  in  open  court  and  a  copy  of  the  evi- 
di-nce  taken  before  the  court  f?hall  be  w^ritten  out  and  filed  wUh 
the  judgment  roll.  The  court  may,  however,  in  case  the  evi- 
dence is  such  that  the  public  interest  requires  that  the  examiua- 
tion  of  the  witnesses  should  not  be  public,  exclude  all  persons 
from  the  court  room  except  the  parties  to  the  action  and  their 
counsel  and  the  witnesses,  and  shall  order  such  evidence,  when 
filed  with  the  clerk,  Sealed  up  and  exhibited  only  to  the  parties 
to  the  action  or  some  one  specially  interested  upon  order  of  the 
court. 

Rale  73.    Divorce,  Ivdarment  by  default,  tvhen  vranted. 

Before  judgment  by  default  shall  be  granted  in  an  action  to 
annul  a  marriage  on  the  ground  that  the  party  was  under  the 
age  of  legal  consent,  proof  must  be  made  showing  that  the  parties 
thereto  have  not  freely  cohabited  for  any  time  as  husband  and 
wife,  after  the  plaintiff  had  attained  the  age  of  consent.  If  the 
action  is  brought  to  annul  the  marriage,  on  the  ground  that  the 
plaintiff's  consent  was  obtained  by  force  or  fraud,  the  plaintiff 
must  show  that  there  has  been  no  voluntary  cohabitation  between 
the  parties  as  man  and  wife;  and  if  it  is  brought  to  annul  a 
marriage  on  the  ground  that  the  plaintiff  was  a  lunatic,  proof 
must  be  produced  showing  that  the  lunacy  still  continues;  or 
that  the  parties  have  not  cohabited  as  husband  and  wife  after  the 
plaintiff  was  restored  to  his  reason. 

Rule  74.    Divorce,  ansf^-er  in  action. 

The  defendant  in  the  answer  may  set  up  the  adultery  of  the 
plaintiff,  or  any  other  matter  which  would  be  a  Imr  to  a  divorce, 
separation,  or  the  annulling  of  a  marriage  contract;  and  if  nn 
issue  is  taken  thereon,  it  shall  bo  tried  at  the  same  time  and  in 
the  same  manner  as  other  issues  of  fact  in  the  cause. 
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Rule  76.    Lesltlmacy  of  children  on  divorce. 

On  a  complaint  filed  by  a  husband  for  a  divorce,  if  he  wishes 
to  question  Uie  legitimacy  of  any  of  tho  children  of  his  wife,'  the 
allegation  that  they  are  or  that  he  believes  them  to  be  illegiti- 
mate, shall  be  distinctly  made  in  the  complaint.  If,  upon  default, 
proofs  shall  be  taken  upon  the  question  of  legitimacy  as  well  as 
upon  the  other  matters  stated  in  the  complaint,  and  if  the  issue 
is  tri<Ml  by  a  jury,  an  issue  on  the  question  of  legitimacy  of  the 
children  shall  be  awarded  and  tried  at  the  same  time. 

Rvle  TO.  Jadyment  declaring  marrlaire  voidy  or  srant- 
Inv  a  divorce  not  to  be  by  default |  copy  of  pleading  or 
tentimony  not  to  be  fnmiahed^  Jndgrment  to  be  entered  by 


Xo  judgment  aunuUing  a  marriage  contract,  or  granting  a 
divorce,  or  for  a  separation  or  limited  divorce,  shall  be  made  of 
course  by  the  default  of  the  defendant;  or  in  the  consequence  of 
any  neglect  to  appear  at  the  hearing  of  the  cause,  or  by  consent. 
Every  such  case  shall  be  heard  after  the  trial  of  the  issue,  or 
upon  the  coming  in  of  tho  proofs  at  a  Si>ecial  Term  df  the  court; 
but  where  no  person  appears  on  the  part  of  the  defendant,  the 
details  of  evidence  in  adultery  causes  shall  nr»t  be  read  in  public, 
but  shall  be  submitted  in  open  court.  No  officer  of  any  court, 
with  whom  the  proceedings  in  an  adultery  cause  are  filed,  on  or 
before  whom  the  testimony  is  taken,  nor  any  clerk  of  such  oflBcer, 
either  before  or  after  the  termination  of  this  suit,  shall  permit 
a  copy  of  any  of  the  pleadings  or  testimony,  or  of  the  substance 
of  the  details  thereof,  to  be  taken  by  any  other  person  than  a 
party  or  the  attorney  or  counsel  of  a  party,  who  has  appeared  in 
the  cause,  without  a  special  order  of  the  court. 

No  judgment  in  an  action  for  a  divorce  shall  be  entered  except 
upon  the  special  direction  of  the  court. 

Rate  T7.    Receiver  of  debtor's  estate |  poivers  and  duties; 
costs. 

Every  receiver  of  the  property  and  effects  of  the  debtor  shall, 
unless  restricted  by  the  special  order  of  the  court,  have  general 
power  and  authority  to  sue  for  and  collect  all  the  debts,  demands 
and  rents  belonging  to  such  debtor,  and  to  compromise  and  settle 
such  as  are  unsafe  and  of  a  doubtful  character.  He  may  also 
Rue  in  the  name  of  a  debtor,  where  it  is  necessary  or  proper  for 
him  to  do  so;  and  he  may  apply  for  and  obtain  an  order  of 
course  that  the  tenants  of  any  real  estate  belonging  to  the  debtor, 
or  of  which  he  is  entitled  to  the  rents  and  profits,  attorn  to  such 
receiver,  and  pay  their  rents  to  him.  He  shall  also  be  permitted 
to  make  leases,  from  time  to  time,  as  may  be  necessary,  for 
termfl  not  exceeding  one  year.  And  it  shall  be  his  duty,  without 
any  unreasonable  delay,  to  convert  all  the  personal  estate  and 
effects  into  money;  but  he  shall  not  sell  any  real  estate  of  the 
debtor  without  the  special  order  of  the  court,  until  after  judg- 
ment in  the  cause.  He  is  not  to  be  allowed  for  the  costs  of  any 
suit  brought  by  him  against  an  insolvent  from  whom  ho  is  un- 
able to  collect  his  costs,  unless  such  suit  is  brought  by  ordor  of 
the  court,  or  by  the  consent  of  all  persons  interested  in  tho  funds 
in  his  hands.  But  he  may,  by  leave  of  the  court,  sell  such  dos- 
perate  debts,  and  all  other  doubtful  claims  to  personal  property, 
at  public  auction,  giving  at  least  ten  days'  public  notice  of  the 
time  and  place  of  such  «ale. 

Rale  78.*    Salts  by  receiver!  costs* 

Whenever  a  receiver^  appointed  under  proceedings  supple- 
mentary to  execution,  shall  '^nly  for  leave  to  bring  an  action, 
he  shall  present  and  file  with  i»iV  nnplicntion  the  written  roquest 
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of  the'  creditor  in  whose  behalf  he  was  appointed,  that  such 
action  be  brought;  or  else  he  shall  give  a  bond  with  suflacient 
security  and  properly  acknowledged  and  approved  by  the  court,  to 
the  person  against  whom  the  action  is  to  be  brought,  conditioned 
'  for  the  payment  of  any  costs  which  may  be  recovered  against 
sUch  receiver.  And  leave  to  bring  action  shall  not  be  granted 
except  on  such  written  request  or  on  the  giving  of  such  security. 
In  all  other  cases  where  a  receiver  applies  to  the  court  for  leave 
to  bring  an  action,  he  shall  show  in  such  application  that  he  has 
sufficient  property  in  his  actual  possesaion  to  secure  the  person 
against  whom  the  action  is  to  be  brought  for  any  costs  which  be 
may  recover  against  such  receiver;  otherwise  the  court  may  re» 
quire  the  receiver  to  give  such  bond  conditioned  for  the  payment 
of  costs,  and  with  such  security  as  is  above  mentioned. 

VLule  79.    "Wlio  may  be  referee,  and  dutlea  of. 

Except  in  a  case  provided  for  by  section  1011  of  the  Code 
of  Civil  Procedure,  no  person,  unless  he  is  an  attorney  of  the 
court  in  good  standing,  shall  be  appointed  sole  referee  for  any 
purpose  in  any  pending  action  or  proceeding.  Nor  shall  any  per- 
son be  appointed  a  referee  who  is  the  i)nrtncr  or  clerk  of  the 
attorney,  or  counsel,  of  the  party  in  whose  behalf  such  applica- 
tion for  such  appointment  is  made,  or  who  is  in  any  way  con- 
nected in  business  with  such  attorney  or  counsel,  or  who  occu- 
pies the  same  office  with  such  attorney  or  counsel.  All  moneys 
received  by  a  referee  appointed  to  sell  real  property  shall  be 
forthwith  deposited  by  the  referee  in  his  own  name  as  referee 
in  a  bank  or  trust  company  authorized  to  receive  on  deposit  court 
funds;  and  if  there  be  no  such  depository  in  the  city  or  town 
in  which  the  referee  resides,'  then  he  shall  deposit  such  ftaoneys 
forthwith  in  a  depository  located  in  an  adjoining  city  or  town, 
or  with  the  County  Treasurer  of  the  county  in  which  the  action 
or  special  proceeding  is  pending;  and  such  moneys  so  deposited 
shall  not  be  withdraw^n,  except  upon  the  order  of  the  court. 
(Amended  A^r.  1.  1910.  in  effect  Sept.  1,  1910.) 

The  following  form  has  been  approved  by  the  justices  of  the 
Supreme  Court  in  the  First  Department. 

To  com/ply  xoiih  the  Amended  Rules  of  Practice  in  foreclosure 
cases  the  judgment  should  contain  immediately  following  the 
direction  to  sell  and  in  substitution  for  the  provisions  now  in 
use  the  following  provisions: 

Under  the  direction  of  ,  Esq.,  who  is  hereby  ap- 
pointed referee  for  that  purpose;  that  said  referee  give  public 
notice  of  the  time  and  place  of  such  sale  according  to  law  aud 
the  course  and  practice  of  this  court;  that  the  plaintiff  or  any 
other  party  to  this  action  may  become  the  purchaser  or  pur- 
chasers on  such  sale;  that  said  referee  execute  to  the  purchaser 
or  purchasers  on  such  sale  a  deed  of  the  premises  sold;  that 
such  referee  on  receiving  the  proceeds  of  sale  forthwith  pay 
therefrom  the  taxes,  assessments  and  water  rents  which  are  or 
may  become  liens  on  the  premises  at  the  time  of  sale.  That 
said  referee  then  deiK)sit  the  balances  of  such  proceeds  of  sale 
in*  and  shall  thereafter  make  the  following  pay- 
ments, and  his  checks  drawn  for  that  purpose  shall  be  paid  by 
the  said  depository! 

First.—  The  sum  of  $50  to  the  said  referee  for  his  fees  herein. 

Second. —  Advertising  expenses  as  shown  on  the  bills  presentecl 
and  certified  by  the  said  referee  to  be  correct,  and  duplicate 
copies  of  which  shall  be  left  with  said  depository. 

Third. —  Said    referee  shall   also   pay   to   the   plaintiff  the   sum 

of dollars,  adjudged  t<*  the  plniut}r4'  xor  his  costs  and 
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disbursements  in  this  action,  with  interest  thereon  from  the  date 

hereof,    together   with    an    additional   allowance   of    

dollars   hereby   awarded   to   the   plaintiff,   in    addition   to   costs, 

with  interest  thereon  from  the  date  thereof;  and  also 

dollars,  tiie  said  amount  so  reported  due  as  aforesaid,  together 
with  the  legal  interest  thereon  from  the  date  of  said  report,  or 
so  much  thereof  as  the  purchase  money  of  the  mortgaged  prem- 
ises will  pay  of  the  same. 

Fourth. —  If  such  referee  intends  to  apply  for  a  further  allow- 
ance for  his  fees,  he  may  leave  upon  deposit  such  amount  as 
will  (xiver  such  additional  allowance,  tp  await  the  further  order 
of  the  court  thereon,  after  application  duly  made. 

Rule  90.  Seqnestrfttton  of  property  of  corporation;  inhere 
motion  for  recel\rer  ntwiy  be  madep  removal  of  receiver. 

All  motions  for  the  sequestration  of  the  property  of  corpora- 
tions, or  for  the  appointment  of  receivers  thereof,  must  be  made 
iu  the  judicial  district  in  which  the  principal  place  of  business  of 
said  corporations,  respectively,  is  situated,  except  that  in  actions 
brought  by  the  Attorney- General  in  behalf  of  the  people  of  this 
state,  when  it  shall  be  made  to  appear  that  such  sequestration 
is  a  necessary  incident  to  the  action,  and  that  no  receiver  has 
already  been  appointed,  a  motion  for  the  appointment  of  one  mar 
be  made  in  any  county  within  the  judicial  district  in  which  such 
action  is  triable.  No  motion  can  be  made,  or  other  proceeding 
had  for  the  removal  of  a  receiver,  elsewhere  than  in  the  judicial 
district  in  which  the  order  for  his  appointnient  wAh  made.  And 
where  a  receiver  has  been  appointed,  his  appointment  shall  be 
extended  to  any  subsequent  suit  or  proceeding  relating  to  the 
same  estate  or  property  in  which  a  receiver  is  necessary. 

Rale  81.    Povrer  of  receiver  to  enAplOT-  covnael. 

No  receiver  shall  have  power  to  employ  more  than  one  counsel, 
ex<'ept  under  special  circumstances  and  in  particular  cases  re- 
quinng  the  employment  of  additional  counsel,  and  in  such  cases 
only  upon  special  application  to  the  court,  showing  such  circum- 
stances by  his  petition  or  affidavit,  and  on  notice  to  the  party  or 
person  on  whose  behalf  or  application  he  was  appointed.  This 
nile  shall  apply  to  all  receivers,  present  and  future;  and  no  allow- 
ance shall  be  made  to  any  receiver  for  expenses  paid,  or  made, 
or  incurred  in  violation  of  this  rule. 

Rale  82.    Examination  of  a  party  before  trial. 

When  an  examination  is  required  under  sections  870,  871,  872 
of  the  Code  of  Civil  Procedure,  the  affidavit  shall  specify  the 
facts  and  circumstances  which  show,  in  conformity  with  subdi- 
vision 4  of  sectioYi  S72,  that  the  examination  of  the  person  is 
material  and  necessary. 

Rvle  SS.    Conrta  iptay  make  further  ralefi. 

The  Appellate  Division  in  each  depiirtment,  and  the  various 
courts  of  record,  may  make  such  further  ruk*s  in  regard  to  the 
transaction  of  business  before  them  respectively,  not  inconsistent 
^th  the  foregoing  rules,  as  they  iu  their  discretion  may  deem 
necessary. 

Rale  84.    Practice  In  casea  not  covered  by  theae  rnlea. 

In  cases  where  no  provision  is  made  by  statute  or  by  these  rules 

the  proceedings  shall  be  according  to  the  mstoniary  practice  as  it 

formerlv  existed  in  the  Court  of  Chancery  or  Suprenir  Court,  in 

cases  not  provided  for  by  statute  or  by  the  written  rules  of  those 

courts. 
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CARLISLE  TABLE  OF  MORTALITY. 

Tahle  showing  the  value  of  an  annuity  of  $1  on  a  single  life, 
according  to  the  Carlisle  Tahle  of  Mortality,  at  5  per  cent, 
interest,  referred  to  in  General  Rule  A'o.  70. 


A^. 


0 

1 

2 

8 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 


Number  of 
years'  pur- 
chase the 
aDDuity  is 
worth. 


12.083 
13.995 
14. 98b 
15.824 
16.271 
16.590 
16.735 
16.790 
16.786 
16.742 
16.669 
16.581 
16.495 
16.406 
f6.3I6 
16.227 
16.145 
16.067 
15.988 
15.905 
15.818 
15.727 
15.629 
15.526 
16.417 
15.304 
15.188 
15.065 
14.942 
14.827 
14.723 
14.617 
14.606 
14.387 
15.260 


Number  of 

years'  pur^ 

Age. 

chase  the 

annuity  u 
worth. 

35 

14.127 

36 

13.987 

37 

13.843 

38 

13.694 

39 

13.541 

40 

13.380 

41 

13.244 

42 

13.101 

43 

12.966 

44 

12.805 

46 

12.648 

46 

12.480 

47 

12.301 

48 

12.107 

49 

11.892 

50 

11.660 

51 

11.409 

52 

11.154 

53 

10.892 

,   54 

10.624 

.   55 

10.347 

'   56 

10.063 

,   57 

9.771 

58 

9.478 

59 

9.199 

60 

8.940 

61 

8.712 

62 

8.487 

63 

8.258 

64 

8.016 

65 

7.766 
7.503 

66 

67 

7.227 

68 

6.941 

69 

6.643 

Number  of 

years'  pur- 

Age. 

chase  the 

annuitv'  is 
worth. 

fb 

6.336 

71 

6.015 

72 

5.711 

73 

5.434 

74 

6.190 

75....... 

4  989 

76 

4.792 

77 

4.609 

78 

4.422 

79 

4.210 

80 

4.014 

81 

3.799 

82 

3.606 

83 

3.406 

84 

3.211 

85 

3.009 

86 

2.830 

87 

2.685 

88 

2.597 

89 

2.495 

90 

2.339 

91 

2.321 

92 

2.412 

93 

2.517 

94 

2.560 

95 

2.696 

96 

2.665 

97 

2.428 

98 

2.278 

99 

2.045 

100 

1.624 

101 

1.192 

102 

0.753 

103 

0.317 

RULES  FOR  COMPUTING  THE  VALUE  OF  THE  LIFE 

ESTATE  OR  ANNUITY. 


Calculate  the  interest  at  5  i^er  cent,  for  one  year  upon  the  sum 
to  the  income  of  which  the  person  i.s  entitled.  Multiply  this 
interest  by  the  number  of  years'  purchase  set  opposite  the  per- 
son's age  in  the  table,  and  the  product  is  the  gross  value  of  the 
life-estate  of  such  person  in  said  sum. 
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EXAMPLES. 

Suppose  a  widow's  age  is  37,  aud  sbe  is  entitled  to  dower'  in 
real  estate  worth  $350.75.  One-third  of  this  is  $116.91  2/3. 
Interest  on  $116.91  for  one  year  at  5  per  cent,  (as  fixed  by  the 
70th  Rule)  is  $5.85.  The  number  of  years'  purchase  which  an 
annuity  of  $1  is  worth  at  the  age  of  St,  as  appears  by  the  table, 
is  thirteen  years  and  843/1,000  parts  of  a  year,  which  multi- 
plied by  $5.85,  the  income  for  one  year,  gives  $80.98  and  a  frac- 
tion  as  the  gross  value  of  her  right  of  dower. 

Suppose  a  man  whose  age  is  50  is  tenant  by  the  curtesjr  in 
the  iwhole  of  an  estate  worth  $9,000.  The  annual  interest  on  the 
sum  at  5  per  cent,  is  $450.  The  number  of  years*  purchase 
which  an  annuity  of  $1  is  worth  at  the  a^e  of  50,  as  per  table, 
is  11.660  parts  of  a  year,  which  multiplied  by  $450,  the  value 
of  one  year,  gives  $5,247  as  the  gross  value  of  his  life  estate  in 
the  premises,  or  the  proceeds  thereof. 

XoTE. —  The  values  in  this  table  are  calculated  on  the  suppo- 
sition that  the  annuities  are  payable  yearly,  first  payment  due 
one  year  hence.  These  values,  with  those  for  joint  and  survi- 
vorship life  interest,  may  be  found  in  *"  Commutation  Tables  for 
Joint  Annuities  and  Survivorship  Assurances  Based  on  the  Gar- 
lisle  Mortality,  by  David  Chisholm."  London,  Charles  &,  Edwin 
I«ayton«  1858. 
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INDEX  TO  RULES  OF  PRACTICE. 


(The  referenceg  are  to  the  numbers  of  the  rules.) 

AdatiaBlom  of  attorneyat  Rate. 

application  for    I 

A|l4aTltt 

to  be  folioed  and  indorsed »....■.*»..••  1^ 

of  merits    2S 

for  order  extending;  time 24 

on  ex  parte  application,  statement  as  to  previous  application 26 

on  motion  to  change  venue. *•  •  48 

to  entitle  guardian  to  compensation •  t  •  &Q 

Asr«emeiitfli 

between  (>arties  or  attorneys,  to  be  in  writing •  •      II 

Allesatlomat 

in  pleadings,  to  be  marked ..••     19 

Alio  wa  nee  t 

applications  for  additional • 45 

of  time,  for  counsel »•••»     4T 

Aaawert 

in  action  for  divorce. • 74 

Appeal! 

to  Appellate  Division,  papers  on.  where  filed 2 

to  be  placed  on  calendar,  in  what  order 39 

failure  of  appellant  to  appear 39 

papers  on,  to  be  furnished  by  appellant 41 

Appearances 

entry  of 9 

failure  of  appellant  to  make 39 

Application  I 

ex  parte,  affidavits  on,  to  ccyitain  statement  as  to.  pravious  appli- 
cation        25 

for  judgment,  on  failure  to  answer *M 

Arrest  t 

order  of,  petition  and  affidavit  on,  to  be  filed 4 

grounds  for  granting,  to  be  stated  in 13 

if  defendant  is  under,  case  preferred 30 

AMlmmentHt 

of  mortgage  to  be  filed  or  recorded  before  conveyance  oft  'fore- 
closure       08 

AttAelimentHt 

petition  or  affidavits  on,  to  be  filed 4 

fronds  to  be  stated 13 

if  property  of  defendant  is  held  under,  case  preferred 80 

Attorneyat 

admission  of    1 ,  1 

not  to  be  surety  on  undertaking « 5 

change  of 10 
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Bond  I  Rule. 

of  guardian  before  receiving  property 51 

of  general  guardian : 54 

of  speaal  guardian 67 

Bond*.     (See  Undertakings.) 

Book»t 

to  be  kept  by  clerk  of  courts 7 

discover^  of 14 

form  of  application  for 19 

order  granting  appHcatipn 16 

order  to  operate  as  a  stay  of  proceeding 16 

Briefs  and  pointat 

when  exchanged  by  parties 42 

Cnlendnrt 

in*  Appellate  Division,  how  prepared 38 

Cnaei 

to  be  f  olioed  and  indorsed 19 

when  made 81 

when  served 32 

amendments  and  settlement  of 32 

failure  to  make 83 

evidence,  how  stated  in 34 

to  be  printed  and  indexed 43 

and  points,  number  to  be  furnished  to  the  court 43 

Chnnffet 

of  attorneys %. 10 

Cleric  of  conrtMi 

books  to  be  kept  by 7 

Complnlntt 

dismissed  for  neglect  to  bring  issue  to  trial 36 

in  action  for  divorce,  what  to  contain 72 

allegation  in,  legitimacy  of  children  in  action  for  divorce 75 

Conaentat 

to  payments  of  money  out  of  court  to  be  acknowledged •  •  12 

Corporation  i 

sequestration  of  property 80 

Connael  i 

time  allowed   •  47 

Depoaltlona  iTlthln   State  i 

compelling  witness  to  testify •  17 

Dlacoveryi 

of  books,  papers  and  documents •  14 

form  ox  application  for 15 

order  granting  application 16 

order  to  operate  as  a  stay  of  proceedings 16 

DlToreei 

service  of  summons  in  action  for ." 18 

complaint  in  action  for.  what  to  contain 72 

reference  in  action  for 72 

in  trial  of  action  for,  public  may  be  excluded 72 

judgment  by  default,  when  granted 73 

answer  in  action  for • . . .  74 

allegation  of  legitimacy  of  children 75 

judgment  in«  not  to  be  granted  of  course,  on  default 76 

copy  of  pleadings  or  testimony  not  to  be  furnished ^C 

Bnnmerated  motlonai 

what  are 38 
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Examination  t  .Rule, 

of  a  party  before  trial 82 

Exceptional 

to  be  foHoed  and  indorsed ^ 19 

when  made 81 

when  6er^'ed 32 

amendments  and  settlement  of 82 

bill  of,  evidence  in 34 

Exhlblta 

not  to  be  printed  at  length 84 

Polio  I 

in  pleadings,  etc..  to  be  numbered 19 

Porceloaarei 

of  mortgage,  reference  on  failure  to  answer 60 

judgment*  on  failure  to  answer * 60 

judgment  for  sale  on.  what  to  contain 61 

surplus  moneys  arising  from  sale 61 

notice  of  stay  under  judgment  for. 67 

Gaardinn  ad  litem  i 

requirements  for 49 

appointment  of    : 49 

duties  of    50 

compensation   pf    50 

bond  of,  before  receiving  property 51 

appointment  of  general 52 

bond  of  general .# !S4 

bond  of  special  .  .   .......* 67 

Habltaal  drnnkarda.    (See  Infants.) 

Idlota.     (See  Infants.) 

Infant  I 

guardian  ad  litem   49 

guardian,  general 52 

guardian,  special 57 

age  of.  to  be  ascertained  by  court 53 

property  of,  to  be  ascertamed  by  court ."3 

sale  of  real  estate  of • 55 

proceeds  of.  to  be  brought  into  court 58 

paid  to  general  guardian |i9 

petition  for  payment  of  proceeds 09 

lajanetloa  i 

bonds,  petitions  and  affidavits  to  be  filed 4 

grounds  for  granting,  to  be  stated  in 13 

laterrogratorlea  i 

KTvice  and  settlement  of. 20 

J«4vmenti 

entry  and  docketing  of ft 

to  be  folioed  and  indorsed 19 

on  failure  to  answer,  application  for 26 

on  failure  to  answer  in  mortgrage  foreclosure  proceedings 60 

for  sale  on  foreclosure,  what  to  contain 61 

divorce,  when  granted  by  default 73 

•>«atleMi 

return  on  aiH>eal 46 

I<«aaeyi 

fees  on  inquisition  of 71 
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Lunatica.      (See  Infants.) 

Marrlaffe*  annulment  of.       CSee  Divorce.) 

Merits  I   ^  f  Rule, 

affidavit  of • •••  28 

Money i 

order  for  payment  of,  out  of  court ft9 

expense  oi  investment  of 70 

gross  sum  in  payment  of  life  estate  in 70 

Motional 

papers  to  be  specified  in  order 3 

non-enumerated,  certified  copies  of  papers 3 

to  strike  out  irrelevant  matter 22 

for  new  trial 31 

notice  of 37 

enumerated,  what  are 88 

non*enumerated,  what  are    38 

contested  when  not  heard  at  Trial  Term 38 

appeals  in  non-enumerated   39 

enumerated,  notice  for  what  day 40 

papers  furnished  at  Special  Term 40 

non-enumerated  in   Appellate  Division,  when  heard 44 

to  amend  Justice's  return  on  appeal,  when  to  be  noticed 46 

on  appeals,  time  allowed  counsel 4^7 

for  appointment  of  receiver 80 

Mortvaarei 

to  be  filed  or  recorded  before  conveyance  on  foreclosure ..%... .  63 

Mortffaare  forecloanre.     (See  Foreclosure.) 

IKon-ennmerated  motlonat 

what  are .»•  38 

(See  Motions.) 
Noten  of  iManet 

when  filed    89 

Notice  t 

of  non-enumerated  motions    21 

of  motions  to  strike  out  irrelevant  matter 22 

for  arguments  and  of  motions 37 

Order t 

on  motion  to  specify  i>apers 3 

granting  application  for  discovery  of  books  and  papers 16 

to  operate  as  a  stay  of  proceedings 16 

extending    time,    amdavit    on .  . « 24 

granted  on  petition    27 

to  show  cause,  where  returnable,  effect  of,  etc 37 

on  appeal,  time  allowed  counsel 47 

to  stay  proceedings  on  change  of  venue 48 

for  payment  of  money  out  of  court,  how  made 60 

PaperMt 

where  filed 2 

indorsements  on    2 

on   motion,  how  filed , ^  3 

to  be  specified  in  order 3 

discovery  of 14 

form  of  application   fur 15 

order  granting  application 16 

order  to  operate  as  a  stav  of  proceedings 16 

to  be  foHoed  and  indorsed »  19 

on  appeal,  to  be  furnished  by  ai)pellajit 41 

110 


INDEX  TO  GENERAL  RULES  OF  PRACTICE. 

Pmrtitiont  KoIb* 

serarate  action  for,  of  part  of  lands  owned  in  common,  not  to  be 

brought 65 

reference  as  to  title  of  premises 66 

notice  of  stay  of  sale  ia 67 

PetltloBi 

order  on,  to  be  docketed 27 

on  sale  of  property  of  infants,  lunatics,  etc 55 

for  payment  of  proceeds. ; 59 

PlMidlnsst 

to  be  folioed 19 

indorsed  with  the  title  of  cause 19 

to  comply  with  section  796  of  Code 19 

allegations  to  be  marked 19 

Polntai 

briefs  and,  when  exchanged  hy  parties, 42 

cases  and,  to  be  printed  and  ihaexed 43 

number  to  be  delivered  to  the  court 43 

Preferred  causes  i 

if  defendant  is  imprisoned  under  order  of  arrest 36 


It 

stay  of,  for  change  of  venue 48 

Real  estate  t 

of  infants,  lunatics,  etc.,  sale  of Gfi 

proceeds  of  sale  brought  into  court. '. 58 

Reeelrer  i  > 

of  debtor's  estate,  powers  and  duties 77 

suits  by 78 

of  corporation,  motion  for  appointment  of,  where  made. 80 

appointment  of  counsel  by 81 

Referee  t 

duties  of    79 

non-suit   before    90 

report  of    30 

testimony  of  witnesses,  when  to  be  signed 30 

exceptions   before    30 

report  of,  on  petition  to  sell  property  of  infants,  etc 56 

who  may  be    79 

Reference  t 

to  determine  interest  of  parties  in  sur])lus  moneys. 64 

to  determine  title  of  premises  on  partition 66 

in  action  for  divorce 72 

Report  I 

to  be  folioed  and  indorsed 19 

referee's,  on  petition  to  sell  property  of  infants,  etc 56 

Retmras 

of  sheriff,  how  compelled 6 

Rsleai 

courts  may  make ^ ^ .  j 83 

practice  in  case  not  covered  by 84 

Iftlei 

judgment  for,  on  mortgage  foreclosure 61 

of  lands  in  the  cities  of  New  York,  Brooklyn  and  Buffalo 62 
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S*pRratloni 

action  for.       (See  Divorce.) 

Service »  Rule. 

of  stimnions,  proof  of,  how  made * IK 

^iroof  of,  not  renuired  ^hen  made  by  sheriflf IN 

in   actions   for   divorce 1$ 

Shertffi 

return  of,  how  compelled 6 

Subpoenal 

for  witnesses  under  depositions 17 

Snmmlns  vpt 

on  trial  of  issues. 29 

SammonHt 

proof  of  service  of,  how  made 1^ 

in  actions  for  divorce 18 

Supreme  Court  t 

papers  in,   where  filed 2 

Surplus  moneys: 

disposition  of,  on  sale  of  mortgaged  premises 61 

application  for,  how  determined 64 

rights  of  parties  to,  how  ascertained "^4 

SurroRTuten'   Courts  t 

papers  in,  where  filed 2 

Trial  I 

complaint  dismissed  on  neglect  to  bring  issue  of  fact  to 36 

Trust  company  I 

application  for  deposit  of  money  paid  into  court 68 

accounts  of,  for  money  deposited  with 69 

drafts  upon,  what  to  state 69 

Undertakings: 

in  actions  or  special  proceedings  to  be  filed 4 

justification  of  sureties 5 

now  proved  or  acknowledged 5 

attorney  or  counselor  not  to  be  surety S 

Witnesses  t 

examination   of    219 

compelling  attendance  of,  under  depositions  within  State 17 

testimony  of,  before  referee,  when  to  be  signed 30 

^l^rlti 

petitions  and  affidavits  to  be  filed 4 
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separation  t 

action  for.       (See  Divorce.) 

$lervl«*ei  Rule. 

of  summons,  proof  of,  how  made IH 

]iroof  of,  not  required  when  made  by  sheriff is 

in  actions   for   divorce 18 

Shertffi 

return  of,  how  compelled 6 

Subpoena t 

for  witneaaet  under  depositions 17 

Sammlns  nps 

on  trial  of  issues 29 

Sammonai 

proof  of  service  of,  how  made IS 
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Supreme  Court  i 

IMipcrs  in,   where  filed 2 

Surplua  moneyai 

disposition  of,  on  sale  of  mortgaged  premises 61 

application  for,  how  determined ^ 64 

rights  of  parties  to,  how  ascertained o4 

Snrroirateii*   Courts  t 

papers  in,  where  filed 2 

Trial  t 

complaint  dismissed  on  neglect  to  bring  issue  of  fact  to 36 

Truiit  company  I 

application  for  deposit  of  money  paid  into  court 68 

accounts  of,  for  money  deposited  with 69 

drafts  upon,  what  to  state 69 

IJndertaktuse: 

in  actions  or  special  proceedings  to  be  filed 4 

t'ustificatton  of  sureties 5 

low  proved  or  acknowledged Tt 

attorney  or  counselor  not  to  be  surety 6 
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examination   of • .^ 28 

compelling  attendance  of,  under  depositions  within  State 17 
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petitions  and  affidavits  to  be  filed 4 
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THE 


Code  of  Civil  Procedure 

of  the 

STATE  OF  NEW  YORK. 


AN    ACT 

Relating   to   Courts,  Officers  of  Justice*  and 

Civil  Proceedings. 

Tabskd  June  2, 1876 ;  tht'ee-flf  ths  being  present 

The  PiBople  of  the  State  of  New  York,  represented  in  Senate 
oni  Auemblyt  cU>  enact  as  follows, 

CHAPTER  I. 
General  Provisions  relating  to  Courts,  and  the  Mem- 
bers and  Ofiicers  thereof. 

nm   L->Th«  Cosris  of  the  State;  their  Oeaeral  Poireri  and  Attrlbatei, 
and  Oeneral  BeffaUtiou  pertainlnf  to  the  BxereiM  thereof. 

TRLI II.— ProTlsiont  of  General  Appllf  ation,  relating  to  the  Jndges,  and  eei^ 
tain  other  OlBcers  of  the  Coarts. 

TITLB  I. 
The  courts  of  the  State ;  their  general  powers  and  attributes* 
and  general  regulations  pertaining^  to  the  exercise  thereoCi 

Aitlde  1.  Eanmeration  and  claMiflcation. 

2.  General  powers  and  attributes  of  the  courts. 

8.  MiscenaneouB  proTisions  relating  to  the  sittings  of  the  eoortt. 

ARTICIiE  FIBST. 

Enumeration  and  classification, 

fc«.  1.  Conris. 

2.  Ooorts  of  record  enumerated. 

9.  Ooorts  not  of  record. 

4.  Oeneral  proYisione  as  to  Jurlidlctionf  etc. 

I  1.  [Am*d,   1909.1      Court*. 

The  c-ourtR  referred  to  in  this  act,  arc  enumerated  in  sections 
two  and  tliree  of  tlie  judiciary  law. 

Ajn«ide«l  by  L.  1900,  ch.    05.   S  3,     St»e  note  20  of  uotes  of  Board  of  Statutory 
UJDsoUdatlua  at   end   of   Code. 
'  1 


§12-4  COURTS.  c.  l,t.  l,a.l 

if  2^.  [Repealed  bv  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.   Judiciary  Law,  |f  2-3.] 

I  4.  [Am*d,  1877.]  General  provision  mm  to  Jurisdiction, 
etc. 

Each  of  those  courts  shall  continue  to  exercise  the  jurisdiction 
and  powers  now  Tested  in  it  by  law,  according  to  the  course  and 
practice  of  the  court,  except  as  otherwise  prescribed  in  this  act. 

Go.  Proc.   I  10.  and  part  of  i  400. 
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article:  sbcobtd. 

General  powefs  and  attributes  of  the  courts. 

8ec.    5.  The  sittlnir  of  courtsi   to   be   public. 

6.  CoartB  not  to  alt  on   Sunday,  except  In  special  Cftset 

7.  General   poweni  of  courts  of  record. 
6.  Criminal   contempts   defined. 

9.  Panisbment   for  criminal  contempts. 

10.  Such  contempts  in  view  of  court;  bow  punished,  etc. 

11.  Requisites   or  commitment. 

12.  Preceding  sections   limited 

13.  Indictment.   If  offence  la  Indictable. 

14.  Contempts;    punishable  ciTlUy. 

15.  No  punishment  for  non-payment  of  Interlocutory  costs. 

16.  Id. :  money  due  upon  a  contract. 

17.  Rules  of  courts  of  record,  bow  made  and  rerised. 

18.  Rules   to   be  published. 

10.  Courts  to  order  calendar  printed. 

20.  Expense  to  be  a  county  charge. 

21.  Certain  papers  may  be  destroyed. 

22.  Writs,   etc.,   in  name  of  the  people,  and  in   English;   abbreviations. 

23.  Id. :    teste  and   return. 

24.  14- ;   to  be  subscribed  or  Indorsed;   when  error,   etc.,   not   to  Titiate. 
2h.  No  discontinuance  by  reason  of  vacancy,   etc. 

26.  In'  New- York   and    Brooklyn,    continuance   of   proceedings   commenced 

before  Judges. 

27.  Provisions   respecting   the   seals  of  courts. 
2R.  Seals  of  counties. 

29.  [Repealed.] 

30.  New  seals. 

115-6.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §|  4-5.] 

i  7.  General  po^rrer*  of  eourta  of  record. 

A  court  of  record  has  power: 

1.  To  issue  a  subpoena,  requiring  the  attendance  of  a  person 
found  in  the  State,  to  testify  in  a  cause  pending  in  that  court; 
subject,  however,  to  the  limitations  prescribed  by  law,  with  re- 
i^pect  to  the  portion  of  the  State  in  which  the  process  of  a  local 
court  of  record  may  be  serred. 

2.  To  administer  an  oath  to  a  witness,  in  the  exercise  of  the 
powers  and  duties  of  the  court. 

3.  To  devise  and  make  new  process  and  forms  of  proceedings, 
iMce«iiary  to  carry  into  effect  the  powers  and  jurisdiction  pos- 
sessed by  it. 

2  R.  S.  276,   I   1    (3  R.   S.,   5th  ed..   468;  2  Edm.   287). 

il  8-12.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §§  750-752,  754.] 

«  l«.  [Repealed  by  L.  1909,  ch.  88.     See  Penal  Law,  §  602.] 

,  «  14.  [Repealed  by  L.  1909,  ch.  35.     See  Consolidated  Laws, 
trt.  Judiciary  Law,  §  753.] 

if  iR-ie.  [Repealed  by  L.  1909.  ch.  14.  See  Consolidat9d 
Laws,  tit  Civil  Rights  Law,  §|  20-21.] 
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i§  17-25  WKITS,  ETC.  c.  1, 1. 1,  a.  2 

.  II  17il9.  [Repealed  by  L.  11)09.  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  52,  90,  93-95,  154,  193,  328  and 
329.  J 

I  ao.  [Repealed  by  U  1909.  chs.  IG  and  58.     See  Consolidatod 
Laws,  tits.    County  I^aw,  §  240,  State  Finance  Law,  §  46.] 

I  21.  [Repealed  bv  L.  1909,  ch.  35.     See  Consolidated  Laws, 
tit.   Judiciary  Law,  |  87.] 

1  22.  Writ*,  etc.,  In  name  of  the  people,  and  In  Enirll«li| 
abbrevlatlonn. 

p]xcept  where  it  is  otherwise  specially  prescribed  by  law,  a  writ 
or  other  process  must  be  in  the  name  of  the  people  of  the  State, 
and  each  writ,  process,  record,  pleading  or  other  proceeding  in  a 
court,  or  before  an  otHcer,  must  be  in  the  English  lanfruaf^e,  and, 
unless  it  is  oral,  made  out  on  paper  or  parchment,  in  a  fair  lejrible 
character,  in  words  at  lensrth,  and  not  abbreviated.  But  the 
proper  and  known  names  of  process,  and  technical  words,  may  be 
expressed  in  appropriate  language,  as  now  is.  and  heretofore  ha.s 
been  customary;  such  abbreviations  as  are  now  commonly  em- 
ployed in  the  En/jlish  lanf?uaKc  may  be  used;  aud  numbers  may 
be  expressed  by  Arabic  figures,  or  Roman  numerals,  in  the  cus- 
tomary manner. 

2  R.  S.  275,  If  8  aod  0  (3  R.  S..  Hth  od.,  467;  2  Edm.  28o),  consoli- 
dated. 

1  23.  Id.;   teaite   and   retnrn. 

A  writ  or  other  process  issued  out  of  a  court  of  record,  must 
be  tested,  except  where  it  is  otherwise  specially  prescribed  by 
law,  in  the  name  of  a  judge  of  the  court,  on  any  day;  must  be  re- 
turnable within  the  time  prescribed  by  law;  or.  if  no  time  is  pre- 
scribed by  law,  within  the  time  fixt»d  by  the  court,  and  therein 
specified  for  that  purpose;  and  when  returnable,  must,  together 
with  the  return  thereto,  be  filed  with  the  clerk,  unless  otherwise 
specially  prescribed  by  law. 

2  R.   S.  270,   I  9;  L.    1H47.  ch.  280,   |  57;   L.   1847.  ch.  470.   |  43. 

I  24.  Td.$  to  be  iiubscrlbed  or  indorsed;  -vrben  error, 
etc.,   not   to  vitiate. 

A  writ  or  other  process,  issued  out  of  a  court  of  record,  mnnt, 
before  the  delivery  thereof  to  an  officer  to  be  executt«d,  be  sub- 
scribed or  indorsed  with  the  name  of  the  officer  by  whom,  or  by 
whose  direction  it  was  granted,  or  the  attorney  for  tlie  party,  or 
the  person  at  whose  instance  it  was  issued.  A  writ  or  other  proc- 
ess thus  sul)scribed  or  indorsed,  is  pot  void  or  voidable,  by  reason 
of  having  no  seal  or  a  wrong  seal  then'ou.  or  of  any  mistake  or 
omission  in  the  teste  thereof,  or  in  the  name  of  the  clerk,  unless 
it  was  issued  by  special  order  of  the  court. 
Id. 

I  25.  [Am*d,  1877.]  No  dlaeontinnance  by  reason  of  va- 
cancy,  etc. 

An  action  or  special  proceeding,  civil  or  criminal,  in  a  court  of 
record,  is  not  discontinued  by  a  vacancy  or  change  in  the  judi^en 
of  the  court,  or  by  the  re-ele<'tion  or  re-appointmcnt  of  a  jud;fe; 
but  it  must  be  continued,  heard  and  determined,  by  the  court,  as 
constituted  at  the  time  of  the  hearing  or  determination.  After  a 
judge  is  out  of  office,  he  may  settle  a  case  or  exceptions,  or  make 

4 
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tB7  retarn  of  proceedings,  had  before  him  while  he  was  in  office^ 
and  may  be  compelled  so  to  do,  by  the  court  in  which  the  actios 
or  special  proceeding  is  pending. 

t  R.  8.  277,   I  2. 

I  16.  [Am'dy  1810.]  "Wltea  one  Jvdse  mar  eontinve  pro- 
eeedings  commenced  before   another. 

In  the  counties  within  the  first  and  second  judicial  districts, 
a  special  proceeding  instituted  before  a  judge  of  a  court  of  record, 
or  a  proceeding  commenced  before  a  judge  of  the  court,  out  of 
court,  in  an  action  or  special  proceeding  pending  in  a  court  oC 
record  may  be  continued  from  time  to  time,  before  one  or  more  y^ 

other  judges  of  the  same  court,  with  like  effect,  as  if  it  had  been  * 

imtituted  or  commenced  before  the  judge,   who  last  hears  the 
same.    (See  i  771,  post.) 

An'd,  L.  1910,  ch.  562.    In  effect  Sept.  1,  1910. 

i  27.  [Repealed  by  L.  1909.  chs.  35  and  65.  See  Consolidated 
UwB,  tits.  Judiciary  ^Law,  If  28,  158  and  194,  County  Law, 
<  245;  and  also  Code  Cir.  Pro.,  fi  2507.] 

i  <s*  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated  Laws, 
tit  Coant7  Law,  I  245.] 

I ».  [Repealed  by  L.  1892,  ch.  677.] 

I  so.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Lftwi, 
titi.  Jadidary  Law,  I  29,  County  Law,  §  245.] 
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i$  31-38  TRIAL  OF  CAUSES.  c  1, 1. 1,  a.  3 


ARTICLES   THIRn. 

Miscellaneou8  provisions  relating  to  the  siUings  of  the  courts 

Sec.  31.  Rooms,    fuel,    etc.,    how   furnished. 

32.  No  liquoFH,   etc.,   to   be  sold  in  court-house. 

33.  Penalty. 

84.  Adournment  of  court  to  a  future  day. 

35.  Adjoumraent  of  tenu,   judgre  not  appearing. 

36.  Whon  court  to  be  adjourned  to  a  day  certain. 

37.  CauBps   tried   elsewhere   than   at   court-houst*. 

38.  Governor   may  change  place  for  holdiuff  courts  of  record. 
30.  Such   appointment,    etc.,    to   be   recorded   and   publiKhed. 

40.  Judge  may   change   place   for  holdlne  court  of   record. 

41.  Adjournment   of   term   to   another   place  When    parties   so   stipulate. 

42.  Place   for   holding  courts   In   city   of   New-York,    how  changed. 

43.  When    court-house   is    unfit    to   hold   court^    another    place    to    be    ap- 

pointed. 

44.  No   action   or  special   proceeding  abated,   etc..   by  failure  or  adjourn- 

ment of  court. 

45.  Trial   once   commenced   may   be   continued   beyond    term. 

I  31.  [Repealed  by  L.  1909,  oh.  16.  See  Conj^olidated  Laws, 
tit.   County  Law,  §  42.    See  also  New  York  charter,  §  02»] 

SI  S2.3S.  [Repealed  by  L.  1909,  ch.  88.  See  Penal  Law, 
§  1790.] 

f  34.  [Am'd,  1895,  1909.1  Trial  of  causes  at  adjourned 
term* 

Causes  may  be"  noticed  for  trial  for  any  term  of  a  court  of 
record  adjourned  as  provided  in  section  seven  of  the  judiciary 
law,  as  if  it  was  held  by  original  appointment. 

Amended   by   L.    1895,    ch.    946.   and   h.    1909.   ch.    05.       F'ormer  Rectioo    re- 

realed    by    L.     1909,    ch.     lio.       See    rr>nH<»lIrint(Hl    Laws.    tit.    Judiciary     Law. 
S    7.    534,    540.       See  note   27   of   noten  of   Board   of    Statutory   CouHolldation 
at   end   of   code. 

If  3»-3«.  [Repealed    by    L.    1909,    ch.    35.      See    Consolidated 

Laws,  tit.    Judiciary  Law,  §  C] 

S   37.   Cauaea   tried   elae^rhere   than   at   coart-lioaae. 

The  parlies  to  an  action  or  special  proceeding,  pending  in  a 
court  of  record,  may,  with  the  consent  of  the  judge  who  is  to 
try  or  hear  it,  without  a  jury,  stipulate  in  writing,  that  it  shall 
be  tried  or  heard  and  determined,  elssewhcre  than  at  the  court- 
house. The  stipulation  must  specify  the  place  of  trial  or  hearing, 
and  must  be  filed  in  the  office  of  the  clerk;  and  the  trial  or  hearing 
must  be  brought  on  upon  the  usual  notice,  unless  otherwise  pny- 
Tided  in  the  stipuJation. 

L.    1847.    ch.    470,    $   41.      See   S   239. 

f  38.  Governor  may  chani^-e  place  for  holdlnir  courts 
tJi    record. 

If  the  governor  deems  it  requisite,  by  reason  of  war,  pestilence, 
or  other  public  calamity,  or  the  danger  thereof,  that  the  next  en- 
suing term,   or  the  next  ensuing  adjourned  sitting,   of  the  court 
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of  appeals,  or  tlmt  the  next  eusuiug  term  of  uuy  utbcr  court  of 
rwurd,  appoiuted  to  be  he'.d  elsewhere  than  in  the  city  of  New- 
York,  should  be  held  at  a  place,  other  than  that  where  it  is  ap- 
pointed to  be  held,  he  may,  by  proclamation,  appoint  a  different 
place  within  its  district  for  the  holding  thereof;  and  at  any  time 
thereafter  he  may  revoke  the  appointment,  and  appoint  another 
place,  or  leave  the  term  to  be  held  at  the  place  where  it  would 
bare  been  held,  but  for  his  appointment. 

2  R.  S.  290,  I  87.  This  section  has  not  been  expressly  repealed  but  has 
bera  embMlled  In  the  Judiciary  Law.  See  Consolidated  Laws,  tit.  Judlci- 
•ly  Uw,    f   8. 

f  39.  Sacli  appoint  mental,  etc..  to  be  recorded  and  pab* 
llshed. 

Such  an  appointment  or  revocation  must  be  under  the  hand  of 
the  governor,  and  filed  in  the  office  of  the  secretary  of  State;  it 
must  be  published  in  such  newspapers  and  for  such  time,  as  the 
governor  directs. 

Id.,  i  88.  Partly  repealed  by  L.  1909,  ch.  68.  See  Consolidated  Laws, 
tiT.  State  Finance  I^iw.  |  46.  Balance  of  section  not  expressly  repesled 
bet  Is  embodied  In  Judiciary  Law,   |  8. 

I  40.  [Repealed  by  L.  1909.  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  9.] 

1  41.  rAm*d,  1891,  1900.]  Adjournment  of  term  to  an- 
other place  nvben  parties  so  stipulate. 

A  court  of  record  may  in  its  discretion,  where  the  parties  to 
an  action  file  a  stipulation  that  the  same  be  tried  at  a  place 
within  the  county  where  said  action  is  triable,  other  than  the 
<H>urt-house,  adjourn  the  term  to  such  place  for  the  trial  of  said 
a^iion.  Notice  of  such  an  adjournment  must  be  given,  as  the 
fDort  directs  by  the  order. 

U  1H«3.  ch.  15©.  first  clause  of  |  5  (4  Edm.  5.12)  ;  and  L.  1866.  ch.  174, 
<  2  (6  Edm.  705);  consolidatetl  and  am'd ;  L.  1H91.  ch.  159.  "Aroemled  by 
L  1JH;9,  ch.  65.  Also  partly  repealed  by  L,  1900.  ch.  35.  See  Consolidated 
U«R.  tit.  Judiciary  I.aw.  fi  10.  See  note  28  o£  notes  of  Board  of  Statutory 
r'Asoildation   at  end  of  code. 

ii  42-43.  [Repealed  by  L.  1900,  ch.  35.  See  Consolidated 
Laws,  tit.   Judiciary  Law,  §S  11-12.] 

i  44.  "So  action  or  special  proceedlniT  abated,  etc.,  tty 
lailiire   or  adjoarnment  of  conrt. 

When  a  term  of  *  court  fails  or  is  adjourned,  or  the  time  or 
pla<-e  of  holding  the  same  is  changed,  as  prescribed  in  this  chap- 
ter, an  action,  special  proceeding,  writ,  pnx'cs-s,  rcH'ognizance, 
••r  other  proceeding,  civil  or  criminal,  returnable,  or  to  be  heard 
••r  tried,  at  that  term,  is  not  abated,  discontinued,  or  rendered  void 
thrfeliy;  but  all  [lersons  are  boimd  to  appear,  and  all  proceediiiKs 
miutbe  had,  at  the  time  and  place  to  which  the  tenn  is  adjourned 
'>r  changed,  or,  if  it  fails,  at  the  next  term,  with  like  effoct  as  if 
the  term  was  bttld,  as  originally  appointed. 

2  R.  S.  204.  I  22:  2  R.  R.  277.  It  3.  5  nn.l  0:  2  R.  S.  201,  |  01- 
^  1«C«.  ch.    l.-»0,   I  3    (4  Edm.   .%12)  ;   L.   1»<47.   ch.   2so.   |   28    (4   Kdm.    504); 

L  1KC«,  ch     174,   I  3  <«  E<lin.  700). 

^ —  I 

•  The   word    '*  a  "    omltt«d    by    error    lu    en  gross  lag, 
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J  45  TRIALS  NOT  TO  ABATE,  ETC.      c.l,t.l,a.3 

f  45.  Trliil  onee  cominenceil  may  be  continued  beyond 
term. 

Where  the  trial  or  hearing  of  an  issue  of  fact,  joined  in  an  ac- 
tion or  Hpecial  proceeding,  civil  or  criminal,  has  been  commenced 
at  a  term  of  a  court  of  record,  it  may  notwithstanding  the  ex- 
piration of  the  time  appointed  for  the  term  to  continue,  be  con- 
tinued to  the  completion  thereof:  including,  if  the  cause  is  tried 
by  a  jury,  all  proceedings  taken  therein  until  the  actual  discharge 
of  the  jury;  or,  if  it  is  tried  by  the  court  without  a  jurj',  until  it 
is  finally  submitted  for  a  decision  upon  the  merits. 

L.  1875,  cb.  3,  I  1,  am'd.  ThiR  section  supersedes  L.  1846,  ch.  2;  tnd 
L.    1859,   cb.  208.    |   1    (5  £dm.   248 j. 
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TITLE  n. 

ProviBionB  of  greneral  applidation,  tdl&tinft  to  the  Judges, 
a&d  eertalti  otner  officers  of  the  oourtSi 

tArtlcle  headings  of  oh.   1,  tit.  S»  r^pMled  bj  U  1900.  ch.  85.  |  4.] 

Sit.  41  Jndse  not  to  sit  when  M  is  A  patty,  Ute.,  or  bits  iitft  hteird  ai^U- 

meot. 
47.  Judge  not  to  tie  interested  in  costs. 

4&  Dtsabiiity  of  Judge  in  certain  appeals.  * 

49.  Judge  or  Judge's  partner  not  to  practice  in  his  court. 
60.  Judge's  partner  or  clerk   not   to  practice   l)ofore  him;   Judge  not  to 

oractlce  in  a  cause  which  has  been  before  Um.  

31.  Judge   not   to   take   fees   for   advice   in   certain    cases.  lH| 

52.  Substitution  of  one  officer  for  another  in  special  proceeding.  ^ 

63.  ProceedlngH   before  aiibstituted   officer. 

M.  Judge  to  file  certificate  of  age.  etc. 

65.  Party  nkmy  appear  in  person  or  by  attorney. 

54.  Examination   and  adotisMlon  oi^  Attomers. 

57.  Rules,    how   changed. 

58.  Kzemptlons  to  graduates  of  certain   law  schools. 

39.  Attorney's  oath   of  office,   and   certificate   of   admission. 

60.  Serrlce  of  paper  upon  attorney  residing  in  adjoining  state. 

61.  Herks,   etc..    not   to  practice. 

62.  Id. :   as   to  sherlfT.   etc. 

63.  None  but   attorneys  to  practice   in   New-Tork  clt7. 

64.  Penslty   for  rlolatlonf   or  suffering  Tiolatlon   of  last  section. 

65.  Death   or  disability  of  attorney;    proceedings  thereupoii. 

66.  Attorney   o^  counsel's  compensation. 

67.  SujtpeuKion   ft'om   practice. 

68.  Must  be  on  notice. 

69.  Removal  or  suspension,   how  to  operate. 
76.  I»unisbment    for   deceit,    etc. 

71.  Id. ;    fur  wilful  delay  of  action. 

72.  Attorney  not  to  lend  bis  name. 

73.  Attorney  not  to  buy  claim. 

74.  Certain    loans  prohibited. 
7§.  Penalty. 

76.  Limitation  of  preceding  sections. 

77.  Same   rule   when   party   prosecutes   in   person. 

71K.  Partner  of  district -attomey.  etc.,   not  to  defend  prosecutions. 

79.  Attorney  not  to  defend  when  lie  has  been  public  prosecutor. 

M.  Penalty. 

91.  Limitation   of  provisions. 

Q.  Qualifications  of  stenographer. 

.<i.  General  duty  of  stenographer;   note*,  when  to  be  flle«i. 

84.  Notes,    how  preserved;    when   written   out. 

85.  Stenographers  to  furnish  gratuitously  copies  of  proceedings  to  Jud^e. 

86.  To  furnish   like  copies  to  parties,   district-attorney',   attorney -general. 

or  presiding   Judge;   compensation. 

87.  These  sectlooa  applicable  to  assistant-stenographers. 

M.  Snperrisors   to   provide   for   compensation,    etc.,    of  stenographers. 
^.  Clerks   of  appellate  division   and   special   deputy  clerks. 

90.  Clerk  in   New-Tork  or  Kings,   not  to  be  referee,   etc. 

91.  Criers   for  conrts  of  record. 

«.  When  sheriff,   constable,  etc..   to  act  as  crier. 

*«.  Custody*     charge    and    control    of    the    seals,    books,    flies,    records, 

papers,   etc. 
94.  Interpreter   for   courts   of   record   in    Kings   and    Queens   counties. 
>5.  Attendants    and    meaacDfers,    how    appointed    in    Kings.    Queens    and 

Richmond  counties. 

96.  Dvtiee  of  persons   appointed   under   last   section. 

97.  Sheriff,    when   directed,    to  notify  constables,   etc«    to  attend   courts, 
JJ-  id-,  when  not  directed. 

89.  Penalty  for  n^Iect  of  officer  to  attend  court. 

M  46-00.  [Repealed   by    L.    1909,    ch.   35.      See    Consolidated 
^n  Ut  Judiciary  Law,  H  15-18,  20-22,  471.] 
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I  51,  [This   section    not   expressly    repealed    by    the   judiciary 
law  but  naM  been  embodied  in  section  19  thereof.] 

n^*.J^  ^'**^Vt'l,    (Am*a.    IKOft.]      Sabntltation    of   one    officer    for   an- 
^^^y  ^    D^tlier  In  apectnl  prooeeainc* 

-^^^  In  case  of  the  death,  8ickD«8ii«  resif^nation.  remoral  from  office, 

Mbsenoe  from  the  county,  or  other  disability  of  an  officer  before 
whom  or  in  whose  court  a  special  proceeding;  has  been  instituted, 
where  no  expresij  provision  is  made  by  law  for  the  coiitiouance 
thereof,  it  may  be  continued  before  the  officer's  successor,  or  any 
other  officer  residing  in  the  same  county,  before  whom  it  might 
have  been  originally  instituted;  or,  if  there  is  no  such  officer  in 
the  »auie  county  or  in  case  such  officer  be  disqualified,  then  before 
an  officer  iti  an  adjoining  county,  who  would  originally  have  had 
jurisdiction  of  the  subject  matter,  if  it  had  occurred  or  existed 
in  the" latter  county:  and  in  case  such  special  iiroceediug  be  pend^ 
ing  in  a  county  court  and  the  county  judge  or  the  county  be  dis- 
qualified to  hear  and  decide  the  same,  then  in  such  case  all  fur« 
ther  proceedings  therein  may  be  had  in  the  county  court  of  any 
adjoining  county,  which  court  sliall  have  juri.sdictiun  to  hear,  try 
an4  determine  the  same  and  to  enforce  its  order. 

2   B.    S.   284,    I    51    (3   R.    S.,    5th   ed.,   473;   2   EUm.   295);    L.    1899,   ch. 
378.     In  effect  Sept.    1.   1899. 


■»_' 


^     f  03.  Proceedln^rs   befoV«   •iab«tltiited    officer. 

c  1^-  '  At  the  time  and  place  specified  tti  a  notice  or  order,  for  a  party 

td  appear,  or  for  any  other,  proceeding  to  be  taken,  or  at  the  time 
and  place  specified  in  the  notice  to  be  given,  as  prescribed  in  this 
section,  the  officer  substituted  as  prescribed  in  the  last  aeetion,  oi 
in  any  other  provision  of  law,  to  continue  a  special  proceeding 
instituted  before  another,  may  act,  with  respect  to  the  special  pro 
ceeding,  as  if  it  had  been  originally  instituted  before  him.  But  s 
proceeding  shall  not  be  taken  before  a  substituted  officer,  at  f 
time  or  place,  other  than  that  specified  in  the  original  notice  oj 
order,  until  notice  of  the  substitution,  and  of  the  time  and  plac< 
appointed  for  the  proceeding  to  be  taken,  hns  been  given,  eithei 
by  personal  service  or  by  publication,  in  such  manner  and  foi 
such  time  as  the  substituted  officer  directs,  to  each  party  wb< 
may  be  eflFected*  thereby,  and  who  has  not  aijpeared  before  eithei 
officer.  Where,  after  a  hearing  has  been  conmienced,  it  is  ad 
^ourned  to  the  next  judicial  day,  each  day  to  which  it  is  so  ad 
journed,  is  regarded,  for  the  purposes  of  this  section,  as  the  da; 
specitieci  in  the  original  notice  or  order,  or  in  the  notice  to  appea 
before  the  substituted  officer,  as  the  case  requires. 
2  R.   S.   2S4,    IS   52  and   53,   conHolldated   and  am VI. 

§  54.  [Repealed  by  L.  1009,  chs.  23  and  3r>.     S^e  Consolidate* 
Laws,  tits.    Executive  Law,  §  2t),  Judiciary  Law,  §  23. J 
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a  party  prosMiiting  or  defending  in  person,  unless  oihe/wise 
specially  prescribed  therein,  or  unless  that  construction  is  mani- 
festly repugnant  to  the  context.  If  a  party  has  an  attorney  m 
the  action,  be  cannot  appear  to  act  in  person,  where  an  attorney 
may  appear  or  act  either  by  special  provision  of  law,  or  by  the 
coarse  and  practice  of  the  court. 

f  9^  [Repealed  by  L.  lO'O,  ch.  35.  See  Consolidated  Laws, 
Ut.  Judiciary  Law,  i§  53,  56,  88^  460-165,  467.J 

i  S7.  [Repealed  by  L.  1909,  chs.  23  and  35.  See  Consolidated 
Laws,  tits.  Executive  Law,  |  30,  Judiciary  Law,  §  53. J 

li  5a-5p  [Repealed  by  L.  1909,  ch.  d5w  See  Consolidated 
Laws,  tit.,  Judiciary  Law,  If  53,  264,  466.J 

I  60.   [Aaai'd,    i900.]    Service   of   paper   vpon   atiorneT   '«• 
■IdiMS  ia  WLd^oiuing  state. 

Service  of  a  paper,  which  might  be  made  upon  him  at  hit 
residence,  if  he  was  a  resident  ot  the  State,  may  be  made  upon 
a  person  regularly  admitted  to  practice  as  an  attorney  and 
counselor,  in  the  courts  of  record  of  this  State,  whose  otUce  for 
the  transactiou  of  law  business  is  within  the  State,  but  who 
resides  in  an  adjoining  State,  by  depositing  the  paper  In  a  post- 
office  in  the  city  or  town  where  bis  office  is  located,  properly 
inclosed  in  a  postpaid  wrapper,  directed  to  him  at  bis  office.  A 
service  thus  made  is  equivalent  to  personal  service  upon  him. 

U  1866,  ch.   175,   i  1    (6  Edm.  T06).     Amended  by  U  1909.  ch.  BS.     Alno 
partljr  cepMlcd  by    L.    1909,   ch.   85.      See  Contiolidated   Laws,    tit.    JudlcTafy  . 
Law,  I  470.     See  note  29  of  notes  of  Board  of  Statutory  CooBolldatlon  at  end 
Qt  code. 

11  ei-ea.  [Repealed  by  L.  1909,  cb.  36.  See  Consolidated 
Laws,  tit.  Judiciary  L.aw,  (i  250,  4i3.J 

11  68.64,  [Repealed  by  L.  1909,  ch.  88.  See  Penal  Law, 
II  271,  272,  18i0.j 

I  66.   [Am'di,   1013.]     Death   or   disabilitr   of  an   attoraeri 
prooeedlnsa  .tl&«reiivon. 

If  an  attorney  dies,  is  removed  or  suspended,  or  otherwise 
becomes  disabled  to  act,  at  any  time  betore  judgment  in  an. 
action,  no  further  proceeding  shall  be  taken  in  the  action  against 
the  party  for  whom  he  appeared,  until  thirty  days  alter  notice 
to  appoint  another  attorney  has  been  given  to  that  party,  either 
personally,  or  in  such  manner  as  the  court  directs.  If  after 
such  notice,  given  as  herein  provided,  no  attorney  appears  for^ 
the  party  notified  within  the  time  specified  in  this  section,  the 
party  serving  the  notice  may  proceed  with  the  cause,  and  t&ke 
a  dismissal  of  the  complaint,  or  a  verdict,  decision  or  judgment, 
as  the  case  requires,  and  it  is  not  necessary  to  give  any  further 
notice. 

S  B.  8.  S87.  I  67  (3  B.  8..  6tk  ed.,  477;  2  Edm.  298).  Am*d  L.  1013,  ch. 
T41.       In    effect    May    26.   1913. 

II  66-67.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Juaiciary  Law,  |g  8ti,  :& 74-475,  477. J 

i  68.  [Partly-  repealed  by  L.  1009,  ch.  35.  But  see  Consoli- 
dated Laws,  tit.  Judiciary  Law,  H  88  and  47(3,  which  embody 
the  whole  of  this  section.] 

I  6f».  [Repealed  by  L.  1909,  ch.  35.  See  iJonsolidated  Laws, 
tit  Judiciary  Law,  |  478. J 
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II  70-7l.,[]^peale4.',l^y   L.   1900,  «h.   88.     Siee  F^nal   La\« 
1273.]  ...  ;.  ^e 

%  T2.  [Repealed  by  L.  IDpO,  ch.  35.     ^ee  Consolidated^  I>V(H 
tit.  Judiciary  Law,   {  479. J  ?       r  n 


11  78.81.  r  Repealed  by  L.  1909,  ch.  88.  See  'P^pal  Law, 
H  274-^276,  278,279.}. 

.    f,82.  [R^ealed  by  L.  1909.  ch.  35.     See  ConsoUdated  Laws, 
tit.   ihidiciary  Law,  8§  ^90-291;  293-294.] 

I  83,  (Repealed  by  L.  19091'  cha.  35  and  65.  See  Oonsoli- 
dated  Laws,  tit.  Judiciary  Lawy.  §§  14,  24,  29&~297,  301;  and 
pe«  Code  Civ.  V.XQ^  %  1323-a.] 

Si  84-87.  [repealed  by  L.  1900.  .<?h.  *  35,  See  Consolidated 
Laws,  tit.  Judiciary  Law,  {§  292r  2|[fe^j)p,  302-304.] 

I  88.  [Repealed  by  L.  1909,  ch.  ;ir>.  ''See  Consolidated  Laws, 
tit.   County  Lttw,  8  12.]  .    ^  . 

I  8».  [Repealed  by  L.  1909,  chs.  16  an^Wi: '  -See  Consolidated 
Laws,  tits.  County  Law,  §  109,  JudidarJ-^Law,  ffi  101,  150,  150, 
2^,  280.  281.]  '  • 


il  90-83.  [Repealed    by    L.    1900   oh.    35.      See   Consolidated 

Laws,  tit.   Judiciary  Law,  H  ^,  1^»  199,  251^  305-966,  406.] 

I.  .  * 

I  94.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.   Judicial^  l^aw,  ||  lOt,  200;  :^1>  386.J 

f  »s-  {Repealed  by  L.  190d.rcha.  3rh-65.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  108,  200;  and  alsq  Code  Civ.  Pro^ 

i  2512.  J 

•  •'it. 

II  9<i-99.  [Repealed  by  L.  1909,  chV  35.  See  Consolidated 
Laws,  Ut.  Judiciary  l^w,  |§  2JiO,  349.  351,  354,'«160,  170,  20L 
24U>-233.  279,  403,  405.  M3,  407.  and  also  Code  Oiy:  Fro.,  |  2512.] 


c,  2, 1. 1  EXECUTION  OF  MANDATES.  §§  100-103 


CHAPTER  II. 

Powers,  Duties,  and  Liabilities  of  a  Sherifi)  or  other 
Ministerial  Officer,  in  the  Execution  of  the  Pro- 
cess or  Other  Mandate  of  a  Court  or  Judge,  in  a 
Civil  Case. 

TITLI     L— ProTlsIOBi  nlatlsf  to  th«  ExeentloB  of  CItII  MandatM  genonllj. 

TTTLS  II.-PrOTitiOBi  roUUvff  to  tho  Exto«tiov,  bj  aShorllT,  of  a  Kaadato 
OfAluitlM  PoraoB. 

nm  ni.— AppUofttiOB  of  tho  forefolnf  Prorlilons  to  tho  ProeeedlBf^s  of  • 
CoroBon 

TRLI  lY.— Powon,  Dotlot  OBd  LUblUtioB  of  bb  Incomlair  bbA  Ootfolaf 
Shoriff.  roipootlroly,  Tomehlag  tho  Katten  iBclodod  1b  thli 
Ghoptor. 

TTTLB  I. 

Provinoiis    relating  to  the  ezecution   of  civil  mandfttee 

generally. 

See.  100.  Sheriff  to  farnlib  certain  minute. 

101.  Copj  of  procew.  etc.,  to  be  dellToreJ  when  gorred. 

102.  Sheriff  to  execute  proceM,  etc.;  may  return  by  maU. 

103.  Liability  for  neglect   in  special  proceedings. 

104.  Sheriff   may   command  the   power  of  the  coontj,   to  OToreomo   ro- 

siatance. 
106.  Namea  of  resisters  to  be  certified. 
108.  Punishment  for  refusing  to  assist. 
lOT.  Governor  may  order  oat  military. 

106.  Trial  of  claim  of  title  by  third  person,  to  property  seised  by  ohoriff. 
100.  Kxpenaeo,   how  paid. 

^  100.  Sheriff  ta  fnrnlab  certain  minute. 

A  Bheriff,  to  whom  a  mandate  of  any  description,  is  delivered 
to  be  executed,  must,  without  comi)ensation,  give  to  the  person 
deliTering  the  same,  if  required,  a  minute  in  writing,  signed  by 
the  BherifT,  specifying  the  names  of  the  parties,  the  general  na- 
ture of  th^  mandate,  and  the  day  and  hour  of  receiving  the  same. 

2  B.  8.    440.  i  75  (3  R.  S.,  5th  ed.,  738;  2  Edm.  458).  am'd. 

I  101.  [Am'd,  1877.]  Copy  of  proceaa,  etc.,  to  be  delivered 
when  serTed. 

A  sheriff  or  other  officer,  serving  a  mandate,  must,  upon  the 
request  of  the  person  served,  deliver  to  him  a  copy  thereof,  with- 
out compensation. 

Id..  I  76. 

I  102.  [Am'd,  1877.]  Sheriff  to  execute  proceaa,  ete.|  mny 
retnm  by  mall. 

A  sheriff,  or  other  officer,  to  whom  a  mandate  is  directed  and 
delivered,  must  execute  the  same  according  to  the  command 
thereof,  and  make  return  thereon  of  his  proceedings,  under  his 
hand.  For  a  violation  of  this  provision,  he  is  liable  to  the  party 
aggrieved,  for  the  damages  sustained  by  him:  in  addition  to  any 
line,  or  other  punishment  or  proceeding,  authorized  by  law.  A 
Bumdate  directed  and  delivered  to  a  sheriff  may  be  returned,  by 
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depositing:  the  same  in  the  post-office,  properly  inclosed  in  a  post- 
paid wrapper,  addressed  to  the  clerk,  at  the  place  where  his 
office  is  situated;  unless  the  officer,  making  the  return  in  the 
name  of  the  sheriff,  resides  in  the  place  where  the  clerk*s  office  is 
situated. 

2  R.  8.  440,  i  77;  L.   1850,  ch.  225,   |  3   (4  Edm.  699). 

1  108.  [Am'd,  1877.1  lilablllty  for  neffleet  in  upeclal  pro^ 
ceedlncii. 

A  sheriff,  or  other  officer,  to  whom  is  delivered  for  serrice  or 
execution,  a  mandate,  authorized  by  law  to  be  issued,  by  a  judge 
or  other  officer.  In  a  special  proceeding,  who  wilfully  neglects  to 
execute  the  same,  may  be  fined  by  the  judge,  in  a  sum  not  ex* 
ceeding  twenty-five  dollars,  and  is  liable  to  tne  party  aggrieved 
for  his  damages  sustained  thereby. 

2  B.  S.  551,  f  8  (2  Edm.  571). 


II  104-106.  [Repealed  by  L.  1909.  ch. 
Laws,  tit  Judiciary  Law,   §§  400-401.] 


35.     See  Consolidated 


I  106.  [Repealed  by  L.  1909,  ch.  88.    See  Penal  Law,  §  1848.1 

I  107.  [Repealed  by  Military  Law.  L.  1909,  ch.  41.  Super- 
seded by  L.  1898,  ch.  212,  §  86,  which  was  likewise  repealed  by 
Military  Law,  L.  1909,  ch.  41.] 

i  108.  [Am'd,  180R.1  Trial  of  claim  of  title  by  tblrd  per- 
■on,  to  property  seised  by  sberlir. 

Where  it  is  specially  prescribed  by  law,  that  a  sheriff  must,  or 
may,  in  his  discretion,  impanel  a  jury  to  try  the  validity  of  a 
claim  of  title  to  or  of  the  right  of  possession  of  goods  or  effects 
seized  by  him  by  virtue  of  a  mandate  in  an  action,  interposed  by 
a  person  not  a  party  to  the  action,  the  trial  must  be  conducted 
in  the  following  manner,  except  as  otherwise  specially  prescribed 
by  law. 

1.  The  sheriff  must  from  time  to  time  notify  as  many  persons 
to  attend  as  it  is  necessary  in  order  to  form  a  jury  of  twelve 
persons  qualified  to  serve  as  trial  jurors  in  the  county  court  of 
the  county,  or  in  the  city  and  county  of  New  York,  in  the 
supreme  court,  to  try  the  validity  of  the  claim. 

2.  Upon  the  trial,  witnesses  may  be  examined  in  behalf  of 
the  claimant  and  of  the  party  at  whose  instance  the  property 
claimed  was  taken  by  the  sheriff.  For  the  purpose  of  compelling 
a  witness  to  attend  and  testify,  the  sheriff,  upon  the  application 
of  either  party  to  the  inquisition,  must  issue  a  subpoena,  as  pre- 
scribed ini  section  854  of  this  act,  and  with  like  effect;  except  that 
a  warrant  to  apprehend  or  commit  a  witness,  in  a  case  specified 
in  section  855  or  scKrtion  856  of  this  act  may  be  issued  by  a 
judge  of  the  court  in  which  the  action  is  brought,  or  by  the 
county  judge. 

3.  The  sheriff  or  under  sheriff  must  preside  upon  the  trial.  A 
witness,  produced  by  either  party,  must  be  sworn  by  the  presiding 
officer,  and  examined  orally  in  the  presence  of  the  jury.  A  wit- 
ness who  testifies  falsely  upon  such  an  examination  is  guilty  of 
perjury  in  a  lik«  case  and  is  punishable  in  like  manner  as  upon 
the  trial  of  a  civil  action. 

L.  1805,  ch.  M«. 

14 


c.2,tl  TRIAL,  ETC.  I  109 

{  109.   [Aaft'd,    1895.]     Expenses,   bow   pAid. 

Upon  such  a  trial  th€re  are  no  costs;  but  the  fees  of  the  sheriff, 
jurors  and  witnesses  must  be  taxed,  by  a  judge  of  the  court  or 
the  county  judge  of  the  county,  and  must  be  paid  as  follows: 

1.  If  the  jury  by  their  Terdict  find  the  title  or  the  right  of 
possession  to  the  property  claimed  to  be  in  the  claimairt,  by  the 
party  at  whose  instance  the  property  was  taken  by  the  sheriff. 

2.  If  they  find  adversely  to  the  claifliaut  with  respect  to  all 
the  property  claimed,  by  the  claimant. 

3.  If  they  find  the  title  or  right  of  possession  to  only  a  part 
of  the  property  claimed,  to  be  in  the  claimant;  each  party  must 
pay  his  own  witnesses'  fees,  and  the  sheriff*s  and  jurors*  fees 
mast  be  paid,  one-half  by  each  party  to  the  inquisition. 

Before  notifying  the  jurors,  the  sheriff  may,  in  his  discretion, 
require  each  of  the  parties  to  the  controversy  to  deposit  with 
bun  such  reasonable  sum,  as  may  be  necessary  to  cover  his  legal 
fees,  and  the  jurors'  fees.  The  sheriff  must  return  to  each  party 
the  balance  of  the  sum  so  deposited  by  him,  after  deducting  his 
fees,  lawfully  chargeable  to  that  party,  as  prescribed  In  this  sec- 
tion. 

L  1895.  ch.  946.      See  2  B.  S.  4.  |  12;  f|  657-8.  1418-9. 
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TITLE  n. 

Provisions  relating  to  the  execution,  by  a  sheriff,  of  a  man- 
date against  the  person. 

Article  1.  Arreetlng.    conveying    to   jail,    and   committing   a    prisoner. 

2.  Jall8;    Jail    discipline:    ami    n^gulatlonM    concerning    tlie   confinement 

and   care  of  prisoners. 
8.  Temporary   JalfH.    and    temporary    removal   of   prisoners   from   Jail. 

4.  Jail  liberties;  escnpoH. 

5.  Action  upon  and   asBlgnment  of  a  bond  for  Jail   liberties. 

ARTICLE    FIRST. 

Arrestingf  conveying  to  jnil,  and  committing  a  ptHsoner, 

Sec.  110.  Prisoner,   how  liept ;   support  of. 

111.  ImprlKonmont   on    expotitiou. 

112.  Id.:    In   otber   counties. 

113.  Charges  for  food,  etc.,   when  prohibited. 

114.  Also   for   waiting   f<»r  pri-soncr. 

115.  Rates   of  charges    for   lodging,   etc. 
11«.   Prisoner   may  send   for   necessaries. 

117.  Charges    for    n>nt.    etc.,    prohibited. 

118.  Prisoner,    how   conveyed    to    Jail    through   another   county. 

119.  Officer   or   prisoner   not   liable    to   arrest. 

1  no.   rAm*d,   1909.]      Priaoner,   l&ow    kept)   avpport   of. 

A  person  arrested,  by  virtue  of  an  order  of  arrest,  in  an  action 
or  special  proeeedinj?  brought  in  a  court  of  record;  or'^of  an  exe- 
cution issued  upon  a  judgment  rendered  in  a  court  of  record;  or 
surrendered  in  exoneration  of  his  bail;  must  be  safely  kept  m 
custody,  in  the  manner  prescril)ed  by  law,  ami,  except  as  other- 
wise prescribed  in  the  next  swtion  and  in  subdivision  nineteen 
of  section  two  hundred  and  forty  of  the  county  law,  at  his  own 
expense,  until  he  satisfies  the  judgment  rendered  against  nim,  or 
is  discharged  according  to  law. 

2  R  S  me  a  to  and  77  (3  R.  S,,  5th  «!..  6r>ft ;  2  Kdm.  301).  con«oll- 
dated  and  extended.  AmendiM  by  I..  l«m>,  rh  65,  »  li.  See  note  30  of 
notes   of  Board  of  Statutory  Consolidation   at  end  of  code. 

I   111.   rAm»d,    1880.]      Impplwonment    on    execution. 

No  person  shall  be  imprisoned  within  the  prison  walls  of  any 
jail  for  a  longer  period  than  thre^»  months  under  an  execution  or 
anv  other  mandate  against  the  person  to  enforce  the  recovery  of 
a  sum  of  monev  less  than  five  hundred  dollars  in  amount  or  un- 
der a  commitment  upon  a  fine  for  contempt  of  court  in  the  non- 
pavment  of  alimony  or  counsel  foes  in  a  divorce  case  where  the 
amount  so  to  be  paid  is  less  than  the  sum  of  five  hundred  dollars; 
-and  where  the  amount  in  either  of  said  cases  is  five  hundred  dol- 
lars or  over,  such  imprisonment  shall  not  continue  for  a  longer 
period  than  six  months.  It  shall  be  the  duty  of  the  sheriff  in 
whose  custody  anv  such  person  is  held  to  discharge  such  person  at 
the  expiration  of 'said  respective  periods  without  any  formal  ap- 
plication being  made  therefor.  No  person  shall  be  imprisoned 
within  the  jail  liberties  of  any  jail  for  a  longer  period  than  six 
months  upon  anv  execution  or  other  mandate  against  the  person, 
and  no  action  shall  be  commenced  against  the  shenfif  upon  a 
bond  given  for  the  jail  liberties  by  such  person  to  secure  the  bene- 
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fit  of  such  liliertieB,  as  provided  in  articles  fourth  and  fifth  of 
this  title  for  an  escape  made  after  the  expiration  of  six  months* 
imprisonment  as  aforesaid.  Notwithstandin^ip  such  a  discharge  in 
either  of  the  above  cases,  the  judgment  creditor  in  the  execution, 
or  the  person  at  whose  instance  the  said  mandate  was  issued,  has 
the  same  remedy  against  the  property  of  the  person  imprisoned 
which  he  had  before  such  execution  or  mandate  was  issued;  but 
the  prisoner  shall  not  be  again  imprisoned  upon  a  like  process 
issu^  in  the  same  action  or  arrested  in  any  action  npon  any  judg- 
ment under  which  the  same  may  have  been  granted.  Except  in 
a  case  hereinbefore  specifieil  nothing  in  this  section  shall  effect  a 
commitment  for  contempt  of  court. 
L.  Ig86.   cb.  072.      See  ||   157,   14&4,   2202,  3033. 

I  112.  [Repealed  by  Jj.  1009,  ch.  16.  See  Consolidated  Laws, 
tit  County  Law,  §  240.] 

1$  lia-llT.  [Repealed  by  L.  1909,  ch.  47.  See  Consolidated 
Laws,  tit.    Prison  Law,  §|  340-344.] 

1  118.  Prlaoner,  hoir  conveyed  to  Jail  tbronnrli  i&iiother 
eoanty. 

A  sheriff  or  other  officer,  who  has  lawfully  arrested  a  prisoner, 
may  convey  his  prisoner  through  one  or  more  other  counties,  in 
the  ordinary  route  of  travel,  from  the  place  where  the  prisoner 
was  arrested,  to  the  place  where  he  is  to  be  delivered  or  confined. 

2  R.    S.    426.    I    6. 

I  119.  ^Repealed  by  L.  1909,  ch.  11.  Seo  Consolidated  Laws, 
tit.  Civil  Rights  Law,  %  22.] 
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ARTICLE    SECOND. 

Jails;  jail  diacipline;  and  regulations  concerning  the  confinement 

and  care  of  prisoners. 

Sec.   120.  Jail   In    New   York    city. 

121.  JallH   In   other  cmintloK. 

122.  Either  of  soTeral  jailR  may  be  nned. 

123.  Civil  and  criminal  prisoiierH  to  be  kept  oeparate. 

124.  MnloM   and    females   to   be   kept   aeparate. 

125.  Penal tlen. 

126.  Jail  physician. 

127.  lR8ue  of   new  execution   when  sick   prisooer  eacapet. 

128.  Sale  of   liquor   in   Jalla. 

129.  Permit,   when  grante<l. 

130.  Penalties   for   violation. 

181.  Service  of  papers  on  primmer. 

132.  Sheriff  to  permit   acreHB   for  that   purpose. 

133.  Prl8oner«    under    rnlted    State»    pnM-^nss. 

134.  Sheriff  answerable   for  their  custody. 

I  120.  [Repealed  by  U  1909,  ch.  47.  See  Consolidated  Laws, 
tit.  Prison  Law,  §  420.] 

I  121.  [Repealed  by  L.  1009,  ch.  16.  See  Consolidated  Laws, 
tit.  County  Law,  §§  90,  183.] 

H  122-124.  [Repealed  by  L.  1909,  ch.  47.  See  Consolidated 
Laws,  tit.  Prison  Law,  |§  345-347.] 

I  125.  [Partly  repealed  by  L.  1909,  ch.  88,  §  2501.  But  see 
Penal  Law^  §   1875,  which  embodies  the  whole  of  this  section.] 

I  126.  [Except  part  relating  to  county  of  New  York  repealed 
by  L.  1009,  ch.  47.  See  Consolidated  Laws.  tit.  Prison  Law, 
§  348.     For  remainder  of  section  see  Greater  New  York  Charter.] 

f  127.  rAm*d,  1805,  lOOO.]  Issue  of  new  execution  wlaen 
sick    prisoner   escapes. 

If  a  priifoner  actually  escapes,  while  going  to,  remaining  at. 
or  returning  from  a  hospital  to  which  he  has  been  ordered 
removed  pursuant  to  swtion  three  hundred  and  fifty-five  of  the 
priKDU  law,  a  new  execution  may  be  issued  against  his  person, 
if  he  was  in  custody  by  virtue  of  an  execution:  or,  if  he  was  in 
custody  by  virtue  of  an  order  of  arrest,  a  new  order  of  arrest 
may  bo  granted,  upon  proof  by  afildavit  of  the  facts  specified  in 
this  section,  without  other  proof  and  without  an  undertaking. 

L.  1S95.  rh.  9-I6.  Ainenrte<l  by  T..  1009.  rh.  65.  Also  partly  repealed 
by  L.  19(19,  ch.  47.  See  l\)nNolldattHl  Ijiws.  ttt.  Prison  Law.  f  355.  See 
note  31    of  notes   of  Board   of   Statutory   (Vtn.soUdatlon    at  end  of   code. 

II  128-129.  [Repealed  by  L.  1009,  ch.  47.  See  Consolidated 
Laws,  tit.   Prison   Law,   U  349-3rjO.J 

I  130.  [Rei)ealed  by  L.  1009,  ch.  88.     See  Penal  Law,  §  1791.] 
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i  131.  Service  of  papers  on  prisoner. 

A  sheriff  or  jailor,  upon  whom  a  paper  in  an  action  or  special 
proceedini?,  directed  to  a  prisoner  in  his  custody,  is  lawfully 
served,  or  to  whom  such  a  paper  is  delivered  for  a  prisoner,  must, 
within  two  diys  thereafter,  deliver  the  same  to  the  prisoner,  with 
a  note  thereon  of  the  time  of  the  service  thereof  upon,  or  the 
receipt  thereof  by  him.  For  a  neglect  or  violation  of  this  section, 
the  sheriff  or  jailor,  guilty*  thereof,  is  liable  to  the  prisoner  for 
all  damage  occasioned  thereby. 

Id..  I  32,  am'd.      S«e  post,    |   799. 

{  132.  Sheriff  to  permit  access  for  tliat  pnrpose. 

Subject  to  reasonable  regulations,  which  the  sheriff  may  estab- 
lish for  that  purpose,  a  sheriff,  jailor,  or  other  ofllcer,  who  has  the 
custody  of  a  priHoner,  must  permit  such  access  to  him  as  is  neces- 
sar}%  for  the  personal  service  of  a  paper  in  an  action  or  special 
proceeding,  to  which  the  prisoner  is  a  party,  and  which  must  be 
personally  served. 

i  133.  Prisoners  nnder  United   States  process. 

A.  sheriff  must  receive  in(!t>  his  jail  and  keep  a  prisoner,  com- 
mitted to  the  same,  by  virtue  of  civil  process  issued  by  a  court  of 
record,  instituted  under  the  authority  of  the  United  States,  until 
be  is  discharged  by  the  due  course  of  the  laws  of  the  United 
Sutes,  in  the  same  manner  as  if  he  was  committed  by  virtue  of 
a  maodate  in  a  civil  action,  issued  from  a  court  of  the  State.  The 
sheriff  may  receive,  to  his  o^n  use,  the  money  payable  by  the 
Tnited  States  for  the  use  of  the  jail. 

2  R.  9.  443,   I   96   (3   R.   S..   5th  ed..   T43;   2  Rdm.   462). 

I  134.  SberlC  ansifreralaie  for  their  custody. 

A  sheriff  or  jailor,  to  whose  jail  a  prisoner  is  committed,  as  pre- 
MTibed  i»  the  last  section,  is  answerable  for  his  safe  keeping,  in 
the  coarts  of  the  United  States,  according  to  the  laws  thereof. 

w..  I  97. 
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article:  third. 

Temporary  jails,  and  temporary  removal  of  prisoners  from  jail. 

Sec.  135.  Wlien   jail  becomes  unfit,   etc.,    another  to  be  deBlfimated. 

136.  Design  a  tlon,    how  annulled. 

137.  Copy  of  deRignation    to  be  aervwl   on    the  sheriff,   etc. 

1.3S.  Prisonere  already   upon    Jail   lil)ertieM   when   other  jail    deBlgnated. 

130.  Jail    liberties    to    prisMJner.    who    becomes    entitled    thereto,    before 
removal. 

140.  Id. :    to   prisoners  removed. 

141.  When   designation    to  be   revoked,   etc. 

142.  Copy  of  revcjcation   to  be  served  on   sheriff;   sherifTs  duty   thereon. 

143.  Removal   of  prisoners   in    case  of  fire. 

144.  What  officer  to  act  in   case  of  absence,   etc. 

II  135-13T.  [Repealed  by  L.  19Q{>,  ch.  47.  See  Consolidated 
Laws,  tit.   Prison  Law,  §§  351-353.  J 

1  138.  [Ain*d,  1900.1  PrlMoner*  already  upon  Jail  liber- 
ties  vrlien  otlier  Jail   deaiflrnated. 

If  a  prisoner  has  been  admitted  to  the  liberties  of  the  jail  of  the 
county,  for  which  a  designation  is  made  pursuant  to  section  three 
hundred  and  fifty-oue  of  the  prisou  law,  he  must,  notwith- 
standing, remain  within  those  liberties,  but  he  may  be  removed 
by  the  sheriff,  to  whom  he  has  given  bond  for  the  liberties,  to 
the  jail  or  other  place  so  designated,  and  confined  therein,  in  a 
case  where  the  sheriff  might  confine  hini  in  the  jail  of  his  own 
county. 

2  R.  8.  428.  4.30.  I  18.  Amended  hy  L.  1909,  cb.  65.  |  3.  See  note 
32  of  notes  uf  Boani   of   Statutory   Consolidation  at  end   of  code. 

I  139.  Jail  libertien  to  prlaoner,  who  becomen  entitled 
thereto,   before   removal. 

If  a  person,  who  is  arrested,  before  or  after  the  designation,  by 
the  sheriff  of  the  county  for  which  the  designation  is  made,  he- " 
comes  entitled,  after  the  designation,  and  before  his  removal,  to 
the  liberties  of  the  jail,  he  must  be  admitted  to  the  liberties  of 
the  jail  of  that  coumty.  as  if  the  designation  had  not  been  made: 
but  he  may  be  removed  by  the  sheriff  to  the  jail,  or  other  place, 
so  designated,  and  confined  therein,  in  a  case  where  the  sneriff 
might  confine  him  in  the  jail  of  his  own  county. 

Id..    I    19,    am'd. 

I  140.   [Ain*d,   1909.]     Id.;   to  pri«onera   removed. 

If  a  p<»rson  confined  in  or  removed  to  the  jail  of  a  contignons 
county,  designated  as  prescribed  in  article  thirteen  of  the  PriROU 
Law,  becomes  entitled  to  the  liberties  of  the  jail,  the  sheriff  of 
that  county  must  admit  him  to  the  jail  liberties,  as  if  he  had 
been  originally  arrested  by  that  sheriff,  on  a  mandate  directed 
to  him. 

Id.,  f  20.  Amende<l  by  L.  1009,  ch.  05.  |  3,  and  ch.  240,  |  84.  See 
note  32  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 
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S  141.   [Am'd,    1909.]     ^'ben   dealvnation   to  be   revoked. 

When  a  jail  is  erected  for  the  county,  for  whose  use  the  desig- 
nation pursuant  to  section  three  hundred  and  fifty-one  of  the 
prison  law  was  made,  or  its  jail  is  rendered  fit  and  safe  for  the 
confinement  of  prisoners,  or  the  reason  for  the  designation  of 
another  jail  or  place  has  otherwise  ceased  to  be  operative,  the 
desi^ation  must  be  revoked,  as  prescribed  in  this  article  and 
section  three  hundred  and  fifty-two  of  the  prison  law. 

Id.,  I  21.  Amenaed  by  L.  1909,  cb.  65.  I  3,  and  ch.  240,  |  84.  See 
note  32  of  notes  of  Board  of  Btatatory  Consofldatloo  at  end  of  code. 

I  1422.  Copy  of  revoeatlon  to  be  •erred  ^n  aberilli  sber- 
UPm  duty  tbereon. 

The  county  clerk  must  immediately  serve  a  copy  of  the  revoca- 
tion, duly  certified  by  him>  under  his  official  seal,  upon*  the  sheriff 
of  the  same  county;  who  must  remove  the  prisoners  belonging  to 
his  custody,  and  confined  without  his  county,  to  his  proper  jail. 
If  a  prisoner  has  been  admitted  to  the  jail  liberties  in  the  other 
oonnty,  he  must  also  be  removed;  and  he  is  entitled  to  the  liber- 
ties of  the  jail  of  the  county,  to  which  he  is  removed,  without  a 
new  bond,  as  if  he  had  been  originally  admitted  to  the  jail  liber- 
ties in  that  county;  and  the  bond  given  by  him  applies  accord- 
ingly to  those  liberties. 

Id.,  I  29.  am'd. 

if  148-144.  [Repealed  by"  I>.  1909,  ch.  47.  See  Consolidated 
Laws,  tit    Prison  Law,  §§  354,  356.  J 

21 


1 


>i 


Si  146-50  JAIL  LIBERTIES.  c.2,t.2,a.4 


article:  fourth. 

Jail  liberties;  escapes, 

Sec.  145.  Jail   liberties  In  certain  counties. 

146.  Id. ;   in  other  counties. 

147.  Id. ;   liow  laid  out. 

148.  Copy  to  be  kept   iK)8tod   in  Jail. 

149.  Who  admitted    to   liberties. 

150.  Undertaking   to   be   executed    br  prls(»ier. 

151.  For   whom   undertaking  to  be   held. 

152.  Priiioner   to   be   committed   when  surety  Is  liiBufflclaiit. 
163.   Surrender  of   prlHoner   by   his   sureties. 

154.  How   surrender   ma'de. 

155.  What  de«med   and   what  not  deemed   an   escape. 

156.  When  court   may   order  indieted   priHOuer  to  be  produced. 

157.  Prisoners   committed   for   oont<'mpt. 

158.  Sherlflf's  liability  for  e«eai>e. 

159.  Penalty   for  connivance  at  escape  by  a  sheriff,   etc. 

8S  145-148.  [Repealed  by  L.  1909,  ch.  47,  See  Consolidated 
Laws,  tit.   Prisott  Law,  §§  357-360,] 

I   148.    [Am*(l,   1880,   1904.]     liVho  admitted   to  liberties. 

A  person  in  the  custody  of  a  sherifiF,  by  virtue  of  an  order 
of  arrest;  6t  of  an  execution  in  a  civil  action;  or  in  consequence 
of  a  surrender  in  exoneration*  of  his  bail;  is  entitled  to  be  ad- 
mitted to  the  liberties  of  the  jail.  ui)on  deliveriug"  to  the  sheriff 
an  approved  undertaking  as  prescribed  in  the  next  section. 

Id..    I   40:    L.    1880,    ch.    048.      See  ante,    f    15.       L.    1904,   ch.    384.  In 

effect  April  26,    1904. 

I  150.  [Am*d,  188tf,  1904.]  Undertaking  to  be  executed 
by   prisoner. 

The  undertaking  must  be  executed  by  the  prisoner,  and  one 
or  more  sufficient  sureties,  residents,  and  householders  or  free- 
holders of  the  county,  in  a  penalty  at  least  twice  the  sum,  in 
which  the  sheriff  was  requiretl  to  hold  the  defendant  to  bail, 
if  he  is  in  custody  under  an  order  of  arrest,  or  has  been  sur- 
rendered in  exoneration  of  his  bail,  before  judgment;  or  directed 
to  be  collected  by  the  execution,  if  he  is  in  custody  under^  an 
execution;  or  remaining  umcoUected  upon  a  judgment  against 
him,  if  he  has  been  surrendered  after  judgment;  conditioned, 
that  the  r>erson  so  in  custody  shall  remain  a  prisoner,  and  shall 
not,  at  any  time,  or  in  any  manner,  escape  or  go  without  the 
liberties  of  the  jail,  until  discharged  by  due  course  of  law.  Upon 
the  giving  and  the  approval  by  the  court  or  a  judge  thereof, 
or  a  county  judge,  of  such  an  undertaking,  the  prisoner  shall 
be  released  from  the  custody  of  the  sheriff  and  the  sheriff  shall 
thereupon  be  exoneriitt'd  from  liability.  Rut  after  the  allowance 
of  the  undertaking  as  hereinafter  prescribed,  the  same,  must  b:» 
<lelivered  by  the  clerk,  on  request^  to  tho  party  at  whose  in- 
stance the  prisoner  was  in  custotly.  Within  two  days  after  the 
approval  by  the  court,  judg<\  or  <Mninty  judge,  \hv  undertaking 
must  be  filed  by  the  sheriff  with  the  clerk,  and  a  <'oi)y  de]iver<«(l 
to  the  party  at  whose  instance  tin*  i)ris(nH'r  was  in  custody,  (»r 
to  his  attorney,  who  shall  within  three  ihiys  thereafter  servo 
upon  the  surety  or  sureties,  or  the  attorney   for  the  prisoner,  a 
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notice  that  he  does  not  accept  him,  or  thom,  aa  bull;  otherwise 

he  is  defined  to  have  accepted  them.     Within  three  days  after 

the  receipt  of  such  notice,  the  surety  or  Kureties,  or  the  attorney 

for  the  prisoner,  may  swrve  upon   the  party,  or  attorney  for  the 

party,  at  whose  instance  the  prisoner  was  in  custody,  notice  of 

justitication   of  the   same   or  other   bail   before  the  court  of*   a 

judgv  therecif,  or  a  county  judge,  at  a  specified  time  and  place; 

the  time  to  hv  not  less  than  tive  days  nor  more  than  ten  days 

thereafter,  and  the  place  to  be  within  the  county  where  one  of 

the  bail  resides  or  where   the  defendant   was  arrusted.     Kxcept 

a«  otherwise  exprt'ssly   prescribcid   in   this  article,   the   provisions 

rejnilatin/E  the  substitution  of  new  sureties  or  a  new  undertaking, 

and  the  examination  and  qualification  of  the  new   sureties,  and 

the  aiiowanc^e  of  th«»   undertaking   after  justification,   contained 

in  article  third  of  title  first  of  chapter  seventh  of  this  act,  shall 

jfovrrn.     If   the   bail   shall   not   be  allowed,  the   court,  judge  or 

nninty  judge  shall   remand    the  prisoner  to  the  custody  of  the 

sheriff. 

I<1..  if  41  and  42;  I..  if^G,  cb.  64h;  L.  1904,  cb.  3i^.  As  to  deposit^ 
Kee  I  57^.       lu  effoct  April  26.   1004. 

fl  1!(1.  rAm*d,  t88G,  1904.1  Prom  whom  undertakinir  to 
be  held. 

An  undertaking  so  taken  is  held  for  the  indemnity  of  the 
party  at    whose  instance  the' prisoner  executing  it  is  confined. 

2  R.  S.  4'M,    I   43 j    I,.    1904,   cli.   384.       In   effect  April  26,    1904. 

1  152.  rAm'd,  1^841.1  Prlnoner  to  be  committed  when 
■arety   l«   Iniinfllcleut. 

If  the  party  at  whose  instanJce  the  prisoner  is  In  custody  dis- 
covers that  a  surety  therein  is  insufflcient,  he  may,  upon  proof 
of  the  fact,  by  afflciavit  or  otherwise,  ai)ply  to  the  court  or  to  a 
judge  thereof,  on  whose  process  or  mandate  stich  prisoner  is  in 
ojstmly,  or  to  the  Cfnmty  judge  of  the  county  where  snch  pris- 
oner is  confine<l,  awl  the  court,  or  a  judge  thereof,  or  snch  county 
jndge,  may  make  an  order  committing  such  prisoner  to  close  con- 
finement in  thp  jail  until  another  undertaking  with  good  and 
sufficient  sureties  is  offered. 

M..  I  44;   L.    1»8«,   rh.    64s. 

i  153.  IAm*d,  lfW6.]  Surrender  of  ttrlnoner  by  hl«  anre- 
tles. 

One  or  more  of  the  sureties,  in  an  undertaking  given  for  the 
liberties  of  a  jail,  may  surrender  the  prineipal,  at  any  time  before 
judgment  is  rendered  against  them  in  an  action  on  the  under- 
taking: but  they  are  not  exonerated  thereby,  from  a  liability  in- 
mrrcd  before  muKing  the  surrender. 

2  R.   S.   4.14.    I   4l   am'd;   tl.    l.^^SO,   eh.   C4S. 

I  154.   fAm'dy   1$A6.1      How  Mvrrender   made. 

The  surreuder  must  be  made  as  follows:  The  surety  or  sureties 
making  it  must  take  the  jirincipal  to  the  ki'epcr  of  the  jail,  wlio 
must,  upon  his  or  their  written  requisition  to  tlint  efTe<'t.  take  the 
principal  into  his  custody,  and  indorse  upon  tlie  undertakinK  given 
for  the  liberties,  an  acknowledgment  of  tlie  surrender;   and  also, 


*  So  in   orlKinal. 

as 
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if  required,  give  the  surety  or   sureties  a  certificate,  acknowledg- 
ing the  surrender. 

Id.,   i  46;   U   1886.  ch.  048. 

I  165.  [Am*d,  1886.]  "Whrnt  deemed  and  what  not  deemed 
an   escape. 

The  going  at  large,  within  the  liberties  of  the  jail  in  which  he 
is  In  custody,  of  a  prisoner  who  has  executed  such  an  undertak- 
ing, or  of  a  prisoner  who  would  be  entitled  to  the  liberties  upon 
executing  such  an  undertaking,  is  not  an  escape.  But  the  going 
at  large,  beyond  the  liberties,  by  a  prisoner,  without  the  assent 
of  the  party  at  whose  instance  he  is  in  custody,  is  an  escape; 
and  the  sheriflf  in  whose  custody  he  was,  or  his  sureties,  has  the 
same  authority  to  pursue  and  retake  him,  as  if  he  had  escaped  from 
the  jail.  Such  an  escape  forfeits  the  undertaking  for  the  liberties, 
if  any;  subject  to  the  provisions  of  the  next  article  of  this  title. 

Id.,  J  47;  L.   1886,  ch.  648. 

f  lff6.  [Am*d,  1877.1  l^hen  court  may  order  Indicted 
prlnoner  to   be  produced.  ' 

Where  a  person,  who  has  been  indicted  for  a  criminal  offence, 
is  held  by  a  sheriff,  by  virtue  of  a  mandate  in  a  civil  action  or 
special  proceeding,  the  court,  in  which  the  indictment  is  pending 
may  make  an  order,  requiring  the  sheriflf  to  bring  him  before  the 
court;  whereupon  the  court  may  make  such  disposition  of  the 
prisoner,  as  to  it  seems  proper.  The  sheriflPs  fees  and  expenses, 
m  so  doing,  are  a  county  charge  of  the  county  wherein  the  court 
is  sitting. 

L.   1871.  ch.   208,   I  1    (9  Edm.   67). 

1  157.  PriMoner  committed  for  contentpt. 

A  prisoner,  committed  to  jail  upon  process  for  contempt,  or 
committed  for  misconduct  in  a  case  prescribed  by  law,  must  be 
actually  confined  and  detained  within  the  jail,  until  he  is  dis- 
charged by  due  course  of  law,  or  is  removed  to  another  jail  or 
place  of  confinement,  in  a  case  prescribed  by  law.  A  sheriff  or 
keeper  of  a  jail,  who  suffers  sucn  a  prisoner  to  go  or  be  at  large 
out  of  his  jail;  except  by  virtue  of  a  writ  of  habeas  corpus,  or 
by  the  special  direction  of  the  court  committing  him,  or  in  a 
case  specially  prescribed  by  law ;  is  liable  to  the  party  aggrieved, 
for  his  dnmagies  sustained  thereby,  and)  is  guilty  of  a  misde- 
meanor. If  the  commitment  was  for  the  non-payment  of  a  sum 
of  money,  the  amount  thereof,  with  interest,  is  the  measure  of 
damages. 

2  R.   S.   437,   I  61,   am'd. 

§   158.   [Am'd,   1886,  1004.]     SheHIFs   liability  for  escape. 

Where  a  prisoner,  in  a  sheriflTs  custody,  goes  or  is  at  large 
beyond  the  liberties  of  the  jail,  without  the  assent  of  the  party 
at  whose  instance  he  is  in  custody,  the  sheriff  is  answerable 
therefor,  until  an  undertaking  provided  for  in  section  one  hun- 
dred and  fifty  of  this  article  has  been  given  and  approved,  as 
follows: 

1.  If  the  prisoner  was  in  custody  by  virtue  of  an  order  of 
arrest,  or  in  consequence  of  a  surrender  in  exoneration  of  his 
bait  before  judgment,  the  sheriff  is  answerable  to  the  extent 
of  the  damages  sustained  by  the  plaintiff. 
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2.  If  the  prisoner  wa»  in  custody  by  virtue  of  any  other  man- 
date, or  in  consequence  of  a  surrender  in  exoneration  of  his 
baU,  after  judgment,  the  sheriff  is  answerable  for  the  debt, 
damages,  or  sum  of  money,  for  which  the  prisoner  was  com- 
mitted. 

3.  Upon  the  giving  and  approval  of  the  undertaking  in  this 
article  mentioned,  no  action  for  an  escape  shall  be  maintained 
against  the  sheriff. 

2  R.  S.  487,  81  62  and  63;  L.  1886,  cb.  648;  L.  1904,  ch.  384.  In 
effect  Aprtl  26,   1904. 

i  ISO.  [Repealed  by  L.  1909,  ch.  88.     See  Penal  Law,  {  IS39.J 
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ARTICLE  FIFTlf. 

Acium  upon  and  oMignvtent  of  a  bond  for  jail  libtrtiM^ 

9ec.  WO.  Defence  In  action  by  sheriff  on  bond. 

161.  Judicment  airainst  sheriff  to   be  eyideoce  sffainst  saretles,   tie 

102.  Summary  Judgment    for  sheriff. 

168.  Kequlsites  of  application  therefor. 

164.  Such   Judgment   when   stayed.    Id.;    when    Tacated. 

165.  Judgment  against  sheriff  Is  evidence  of  damages. 

166.  Assignment  of  nndertaliing. 

167.  R«*coTery  of  damages  for  breach  of  condition. 

168.  Eff.>ct  of  commencement  of  action  as  a  bar. 

169.  Defence  to   action. 

170.  Stay  of  proceedings  against  sheriff,  how  authorised. 

171.  Defence  of  sheriff  In  action  for  escape. 

1  160.  rAn&'dy  1886.]  Defence  in  action  by  aberllK  on  nn- 
dertaklnv. 

In  an  action  brought  on  an  undertaking  for  the  jail  liberties,  it 
is  a  defence,  that  the  prisoner  voluntarily  returned  to  the  liberties 
of  the  jail  from  which  he  escaped,  or  was  recaptured  by,  or  sur- 
rendered to  the  sheriff,  from  whose  custo<ly  he  escaped,  before 
the  commencement  of  the  action.  The  defendants  may  make 
that  or  any  other  defence  to  the  action,  which  might  be  made  by 
the  sheriff,  to  an  action  against  him  for  the  escape. 

2  R.   S.   436.   f  48;   L.   1886.   ch.   648. 

S  161.  Jndffment  aarninat  sherilK  to  be  eTldence  ajralnat 
•nretlesy  etc. 

But  if  judgment  has  been  rendered  against  the  sheriff,  in  an 
action  brought  for  the  escape,  and  due  notice  of  the  pendency  ot 
the  action  was  given  to  the  prisoner  and  his  sureties,  to  enable 
them  to  defend  the  same,  the  judgment  against  the  sheriff  is  con- 
clusive evidence  of  his  right  to  recover  against  the  prisoner  and 
his  sureties,  to  whom  the  notice  was  given,  as  to  any  matter 
which  was  or  might  have  been  controverted,  in  the  action  against 
the  sheriff. 

Id..    S   40. 

9  162.  [Am'd,  1886.]    Summary  Jnd^ment  for  sberlir. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
liberties,  if  it  appears  to  the  court,  upon  a  motion  made  in  behalf 
of  the  sheriff,  that  judgment  has  been  rendered  against  him,  for 
the  escape  of  the  prisoner,  and  that  due  notice  of  the  pendency 
of  the  action  against  him,  was  given  to  the  prisoner  and  his  sure- 
ties, to  enable  them  to  defend  the  same,  the  court  must  order  a 
summary  judgment  for  the  plaintiff;  and  judgment  must  be  en- 
tered accordingly,  with  costs. 

Id.,  §  50;  L.  1886,  ch.  648. 

S  163.   Req-ulalten  of  application  therefor. 

But  to  entitle  a  sheriff  to  move  for  such  a  judgment,  he  must 
have  served  a  copy  of  his  complaint,  and  given  twenty  days' 
notice  of  the  motion. 

Id.,   fi   51. 

§  164.  Sncb  Jndflrment  irben  stayed.    Id.)  ivhen  vacated. 

If  it  appears,  on  the  hearing  of  the  motion,  that  the  defendants 
have  a  meritorious  defence,  which  was  not  controverted  in  the 
action  against  the  sheriff  and  which  by  law  could  not  have  been 
■o  controverted,  the  court  may  stay  proceedings  on  the  judgment. 
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with  such  limitations  and  upon  such  terms,  as  it  deems  just,  until 
a  trial  in  the  action;  but  the  judgment  must  stand  as  a  security 
for  the  sheriff.  If  the  defence  is  established,  the  court  must  ya< 
cate  the  judgment,  and  render  judgment  for  the  defendant. 

2  B.  S.  435.  H  52  ftnd  63,  am'd. 

1  165.  [Am*d,  1880.]  Jadffment  a«Aiiuit  aherllK  U  eTldenee 
of  damavea. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
liberties,  a  judgment  against  him  for  the  escape  of  the  prisoner, 
18  evidence  of  the  damages  sustained  by  him,  as  if  it  had  been 
collected;  and  he  may  recover  his  reasonable  attorney's  and  coun- 
sel fees,  and  other  expenses,  in  defending  the  action  against  him, 
as  part  of  his  damages. 

Id.,  f  54;  L.  1886.  cb.  648. 

i  166.  [Am'd,  1886.]    Asslffmnent  of  nndertalcinv. 

If  an  undertaking  for  the  jail  liberties  is  forfeited  before  the 
same  is  duly  allowed,  the  party  at  whose  instance  the  prisoner 
was  confined,  or,  in  case  of  his  death,  his  executor  or  ado^inis' 
trator,  may  elect  to  bring  an  action  on  the  undertaking. 

Id.,  f  55;  L.  1886.  ch.  648. 

I  167.  [Am'd,  1886,  1964.]  RecoTery  of  damaares  for 
^reaclL  of  condition. 

The  person  so  electing  may  maintain  an  action  on  the  under- 
taking, where  an  action  might  have  been  heretofore  maintained 
by  the  sheriff,  and  he  may  recover  the  same  damages  for  the 
breach  of  the  condition,  which  he  might  heretofore  have  re- 
covered in  an  action  against  the  sheriff  for  the  escape. 
Id.,  I  56;  L.  1886,  ch.  648;  L.  1904,  ch.  384.     In  effect  April  26,  1904. 

1 168.  [Am'd,  1886.]  Bffect  of  contmencem«nt  of  action  a« 
a  bar. 

The  commencement  of  such  an  action  shall  be  deemed  an  elec- 
tion and  is  a  bar  to  an  action,  by  or  on  behalf  of  such  person, 
against  the  sheriff  or  other  officer  accepting  such  an  undertaking, 
for  an  tscape  by  the  prisoner  executing  the  undertaking,  amount- 
ing to  a  breach  of  the  condition  thereof,  unless  the  escape  was 
with  thp  as.s«»nt  of  the  sheriff  or  other  officer. 

Id.,  {57;  L.  1S86,  ch.  648. 

I  16D.  [Am'd,  1886,  10O4.]     Defence  to  actiona. 

In  an  action   brought   as  provided   for  in   the  last  three   sec- 
tions,  the   defendant   may   make    any   defence,    which   he   mipht 
heretofore  have  made,  if  the  action  was  broiipht  by  the  sheriff. 
Id.,  I  58;  L.  1886,  ch.  648;  L.  1904,  ch.  .",84.     In  effect  .Vprll  26,  1904. 

S  176.  TAm'd,  1886.]  Stay  of  proceedlnvfl  affainat  alierlfr, 
kow  antiaorised. 

If  the  person  so  entitled  to  bring  an  action  on  the  undertaking 
for  the  jail  liberties,  in  lieu  of  making  such  election,  brings  an 
action  against  the  sheriff  for  the  esca[K»,  the  court  may,  except 
where  the  escape  was  made  with  the  sheriff's  assent,  stay  proceod- 
ipKs  upon  a  judgment  recovered  against  the  shpriff.  with  siifh 
limitations  and  upon  such  terms  as  it  deems  just,  until  he  has 
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had  a  reaeonable  time  to  prosecute  the  undertaking,  and  collect  a 
judgment  recovered  thereon. 
Id.,  fl  68  and  00;  L.  1886,  cli.  648. 

1  171.    [Am*dy    1904.]    Defence    of   akeriff   In   action    for 
escape. 

In  an  action  against  a  sheriff  or  other  officer,  for  the  escape 
of  a  prisoner,  it  is  a  defense,  that  the  escape  was  without  the 
assent  of  the  defendant,  and  that  at  the  commencement  of  the 
action,  he  had  the  prisoner  within  the  liberties,  either  by  his 
voluntary  return  or  by  recapture,  or  that  an  undertaking  required 
to  be  given .  by  sections  one  hundred  and  forty-nine  and  one 
hundred  and  fifty  of  this  act,  was  given  and  approved. 

2  R.  8.  436,  i  64;  Xj.  1904,  ch.  884.    In  effect  JLpcU  26.  1004. 
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TITLE  III. 

iLpplication  of  the  foregoing  provisions  to  the  proceedings 

of  a  coroner. 

Ik.  172.  Duties  of  coroner  when  sheriff  la  a  party. 
178.  Anj  one  of  the  coroners  may  act. 

174.  Arrest   of  sheriff  by   coroner. 

175.  Sheriff;  how  confined. 

178.  Place   of  confloement  to  be  deemed  a  Jail. 

177.  Sheriff  how  admitted  to  jail  liberties;  liability  of  coroner  for  escape, 

178.  Coroner  may  prosecute,  etc.,  bond  for  liberties. 

179.  Duties  of  coroner  where  sheriff  is  plaintiff. 
18r>.  Soch  prisoner  entitled  to  jail  liberties,   etc. 
181.  Escape  of  siich  prisoner. 

181a.  Duties  of  county  treasurer  in  Erie  county. 

1 172.  Dvtiesi  orf  coroner  'virlien  alter  iff  is  a  party* 

In  an  action  or  specinl  proceeding,  to  which  the  sheriff  of  a 
connty  is  a  party,  a  coroner  of  the  same  county  has  all  the  power, 
tnd  Is  subject  to  nil  the  dnties  of  a  sheriff,  in  a  cause  to  which  the 
sheriff  is  not  a  party;  except  as  otherwise  specially  prescribed  by 

law. 

2  R.  S.  441,  {  84  (3  S.  S.,  6tb  ed..  741;  2  Edm.  460). 

S  178.  Any  one  of  the  coroners  may  act. 

A  mandate  in  a  civil  action  or  special  proceeding  which  must  or 
may  be  executed  b^  the  coroners,  or  by  a  coroner  of  a  county, 
mnst  be  directed  either  to  a  particular  coroner,  or  generally  to 
the  coroners  of  that  county.  Where  such  a  mandate  is  directed 
generally  to  the  coroners  of  a  county,  or  requires  them  to  do  any 
tct.  It  may  be  executed,  and  a  return  thereto  may  be  made  and 
signed,  by  one  of  them;  but  such  an  act  or  return  does  not  affect 
the  others. 
Id.,  part  of  I  84,  and  (  85. 

i  174.  [Am*d,  1886.]     Arrest  of  nhcrlff  by  coroner. 

Where  a  mandate,  requiring  the  arrest  of  the  sheriff  of  the 
connty,  is  directed  to  a  coroner,  he  must  execute  the  same  in  the 
manner  prescribed  by  law,  with  respect  to  the  execution  of  a  simi- 
lar mandate  by  a  sheriff;  and  he  is  authorized  to  take  an  under- 
ling on  the  arrest,  or  an  undertaking  for  the  jail  liberties,  in  a 
nke  case,  and  in  like  manner,  and  with  like  effect,  as  where  such 
^  nndortaking  may  be  taken  by  a  sheriff. 

M..  I  86;  L.  1886,  ch.  648. 

S  175.  Sherilf }  ho^v  confined. 

Where  the  actual  confinement  of  a  sheriff  by  a  coroner,  on  a 
mandate,  is  required  or  authorized  by  law,  he  must  be  confined 
?r  the  coroner,  in  a  house  situated  within  the  liberties  of  the 
jail  of  the  county,  other  than  the  sheriff's  house,  or  the  jail,  in 
the  game  manner  as  a  sheriff  is  required  by  law  to  confine  a  pris- 
oner in  the  jail. 
W.,  f  8r. 

1 176k  Place  of  conllnement  to  be  deemed  a  Jail. 

That  house  thereupon  becomes  the  jail  of  the  county,  for  the 
Qse  of  the  coroner;  and  each  provision  of  law  relating  to  the  jaU, 
or  to  an  escape  from  the  jail,  applies  thereto,  while  the  sheriff  10 
confined  therein. 
U.,  If  88  and   89. 
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1177.  (Am'd,  18fie.1  Sheriff  how  Admitted  to  Jail  liberties; 
llahlllty  of  coroner  for  escape. 

A  sheriff  so  arrested  must  be  admitted  to  the  liberties  of  the 
jail  of  the  county,  in  a  like  case,  and  upon  executing  a  like  under- 
taking? to  the  coroner,  as  prescribed  by  law  for  a  prisoner  in  the 
sheriff's  custody.  For  an  escape  of  the  sheriff  from  the  liberties, 
the  coroner  is  liable,  in  the  same  manner,  and  to  the  same  extent, 
as  a  sheriff  for  a  similar  escape;  and  he  may  make  the  same 
defence  as  a  sheriff. 

2  R.  S.  441,   1  90;   L.  1886,  cb.  648. 

1 178.  [Ain'd,  1886.]  Rlflrhts  of  coroner  to  prosecnte,  npo« 
undertaklnflT' 

The  coroner  may  prosecute  an  undertaking  for  the  liberties 
taken  by  him,  and  is  entitled  to  all  the  rights,  and  subject  to  alf 
the  liabilities,  prescribed  by  law  with  respect  to  a  similar  ander> 
taking  t  iken  by  a  sheriff.  The  undertaking  may  be  assigned  by 
him,  to  the  party  at  whose  instance  the  sheriff  waa  arrested;  and 
the  same  proceedings  may  be  had  thereupon,  as  upon  an  under- 
taking taken  and  assigned  by  a  sheriff  in  a  similar  case. 

Id.,  I  91;  L.  1886.  cb.  648. 

i  179.  Dntles  of  coroner  -where  sheriff  Is  plalnttlf. 

A  person  arrested  by  a  coroner,  in  an  action  or  special  pro- 
ceeding, in  which  the  sheriff  of  the  county  is  plaintis,  must  be 
confined  in  the  jail  of  the  county,  in  a  case  where  such  a  confine- 
ment is  required  or  authorized  by  law;  but  the  coroner  is  not 
liable  for  an  escape  of  the  prisoner  from  the  jail,  after  he  has 
been  confined  therein.  A  person  so  confined  must  be  kept  and 
treated,  in  all  rispects,  like  a  prisoner  confined  by  the  sheriff. 

Id.,  I  92,  and  part  of  I  9S. 

S  180.  [Am*d»  1880.]  Snch  prls^er  entitled  to  Jail  llber- 
tlesy  etc. 

A  person  so  arrested  by  a  coroner  is  entitled  to  be  discharged, 
or  to  the  liberties  of  the  jail,  as  the  case  requires,  upon  giTlng  an 
undertaking  to  the  coroner,  in  the  like  manner,  and  in  a  like  case, 
in  which  a  person  arrested  by  a  sheriff  would  be  entitled  to  be  so 
discharged,  or  to  the  liberties.  The  undertaking  so  giyen  must  be 
in  all  respects  similar  to  that  required  to  be  given  to  a  sheriff: 
and  it  has  the  like  effect,  and  may  be  assigned  and  proceeded 
upon  in  like  manner. 

Id.,  part  of  I  93,  and  |  94;  L.   1886.  cb.  648. 

8  181.  Bscape  of  snch  prisoner. 

A  coroner  is  answerable  for  an  escape  of  a  prisoner,  admitted 
by  him  to  the  liberties  of  the  jail,  in  the  same  manner  and  to  the 
same  extent,  as  a  sheriff,  and  may  interpose  a  like  defence. 

Id.,   S  Oft, 

1 181-a.  [Added,  1902.]    Duties  of  connty  treasurer  In  Erls 
county. 

In  the  county  of  Erie  the  powers  imposed  and  the  duties  con- 
ferred upon  coroners  by  the  provisions  of  this  title  shall  be  exer- 
cised and  performed  by  the  county  treasurer  of  such  county,  and 
such  county  treasurer  shall,  in  the  exercise  and  performance 
thereof,  be  subject  to  the  same  liabilities  and  responsibilities  as 
are  prescribed  in  this  title  in  the  case  of  coroners. 

L.  1902.  cb.  675    In  effect  April  14.    1902. 

SO 
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TITLE  IV. 

Powers,  duties,  and  liabilities  of  an  incoming^  and  outgoing 
sheriff,  respectively,  touching  the  matteis  included  in 
this  chapter. 

Sec.  1^.  Certificate  to  be  furnished   to  new  Bherlff. 

183.  PowerH  of  former  Mlieriff ;   when   to  cease. 

184.  Jail,   proceiffi.   etc.,    to  be  dellTered   to  new   Bherlff. 

185.  Former   sherlflT   to   execute   Instrument. 

186.  Former   sheriff   to  execute   certain    process. 

187.  Certain  orders  to  be  dellverd  to  and  returned  by  new  sheriff. 

188.  Dellrerx  of  prisoners,    proceiM,   etc.,   how   enforced. 

188.  Under-sherllT,    etc.,    when    to   comply    with   forefirolng   proTlsions. 

If  182-189.  [Repealed  by  L.  190G,  ch.  16.     See  Consolidated 
Liws,  tit.   Ck>aDty  Law,  §  196.] 
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CHAPTER  III. 

Civil  Jurisdiction  of  the  Principal  Courts  of  Record  y 
Organization,  Members,  and  Officers  thereof;  Dis- 
tribution and  Dispatch  of  Business  therein. 

TiTLE      I.~Tli«  Covrt  of  Appeals. 

TITLE    II.-->The  Hapreaie  Cout. 

TITLE  IIl.-The  Covrt  of  CUImi. 

TFTLB  iy.~The  City  Coart  of  the  Clt j  of  HewTMft. 

TITLE     y.— The  Coaaty  Ooarttb 

TITLE  L 

The  court  of  appeals. 

Article  1.  jQiiedlctiOD,   end   mode  of  ezereleinf  the  eeme;    seoend   poweit: 
terms   sod  sittings. 
2.  The  clerk  of  the  court. 
8.  The  State  reporter;  publics tlon  sod  dlstrllmtlon  of  the  mporta. 

ARTICLES  FIRST. 

Jurisdiction,  and  mode  of  exerdnng  the  same  general  powen ; 

terms  and  sittings. 

Sec.  100.  The  Jurisdiction  of  the  court  of  appesls  In  civil  sctlons. 

191.  Limitations,   exceptions  and  conditions. 

192.  [Repealed.] 

198.  Court  may  make  rules. 

194.  Remittitur;    when  Judgment   absolute   to  be   rendered,   and  proceed- 
ings thereupon.  m 
196.  Second    and    subsequent    appeals.  # 

196.  Times  and  places  of  holding  terms. 

197.  Court  may  be  held  in  any  building;  adjoamments. 

198.  Officers  to  be  appointed  by  court. 

9  190.  [Am'd,  1895.]  The  Jnrlaaiction  of  the  court  of  mp- 
peala  in  civil  actions. 

The  court  of  appeals  has  exchisire  jurisdiction  to  review  upon 
appeal  every  actual  determination  made  prior  to  the  last  day  of 
December,  eighteen  hundred  and  ninety-five,  at  a  general  term  of 
the  supreme  court,  or  by  either  of  the  superior  city  courts,  as 
then  constituted,  in  all  cases  in  which,  under  the  provisions  of  i 
law  existing  on  said  day,  appeals  might  be  taken  to  the  court  of  j 
appeals.  From  and  after  the  last  day  of  December,  eighteen  hun- 
dred and  ninety-five,  the  jurisdiction  of  the  court  of  appeals  shall, 
in  civil  actions  and  proceedings,  be  confined  to  the  review  u]^on 
appeal  of  the  actual  determinations  made  by  the  appellate  diYi* 
sion  of  the  supreme  court  in  either  of  the  following  cases,  and  no 
others: 

1.  Appeals  may  be  taken  as  of  right  to  said  court,  from  judg- 
ments or  orders  finally  determining  actions  or  special  proceedings, 
and  from  orders  granting  new  trials  on  exceptions,  wnere  the  ap- 
pellants stipulate  that  upon  affirmance,  judgment  absolute  shall, 
be  rendered  against  them.   (See  §  194.) 

2.  Vppeals  may  also  be  taken  from  determinations  of  the  appel- 
late division  of  the  supreme  court  in  any  department  where  tli* 
appellate  diviiiion  allows  the  same,  and  certifier  that  one  or 
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qnestions  of  law  have  ariaea  which,  in  ita  opinioiL  ought  to  be  re- 
viewed by  tl»t  court  of  appeals,  in  which  case  the  appeal  brings 
up  for  review  the  question  or  queetions  bo  certified,  and  no  other; 
and  the  court  of  appeals  shall  certify  to  the  appellate  division  ita 
determination  upon  such  questions. 
Od.  Proc.,  i  11,  and  L.  1^,  th.  940. 

§  191.  [Am'd,  1805,  1806,  1888,  1900.]  Umitetions,  ez- 
•«l^ti4»Ms  »nd  oonditiona. 

The  jurisdiction  conferred  by  the  last  section  ia  subject  to  the 
following  limitations,  exceptions  and  conditions: 

1.  No  appeal  shall  be  taken  to  said  court,  in  any  civil  action 
or  proceeding  commenced  in  any  court  other  than  the  supreme 
court,  court  of  claims,  county  court,  or  a  surrogate's  court,  un- 
less the  appellate  division  of  the  supreme  court  allows  the  appeal 
by  an  order  made  at  the  term  which  rendered  the  determination, 
or  at  the  next  term  after  judgment  is  entered  thereupon  and  shall 
certify  that  in  its  opinion  a  question  of  law  is  involved  which 
ought  to  be  reviewed  by  the  court  of  appeals.    (See  fi  2261.) 

2.  No  appeal  shall  be  taken  to  said  court  from  a  judgment  of 
affirmance  hereafter  rendered  in  an  action  to  recover  damages 
for  a  personal  injury,  or  to  recover  damages  for  Injuries  resulting 
in  death,  or  in  an  action  to  set  aside  a  judgment,  sale,  transfer, 
conveyance,  assignment  or  written  instrument,  as  in  fraud  of  the 
rights  of  creditors,  or  in  an  action  to  recover  wages,  salary  or 
compensation  for  services,  including  expenses  incidental  thereto, 
or  damages  for  breach  of  any  contract  therefor,  or  in  an  action 
upon  an  individual  bond  or  individual  undertaking  on  appeal, 
when  the  decision  of  the  appellate  division  of  the  supreme  court 
ia  unanimons,  unless  such  appellate  division  shall  certify  that  in 
its  opinion  a  question  of  law  is  involved  which  ought  to  be  re- 
viewed by  the  court  of  appeals,  or  unless  in  caae  of  its  refusal 
to  80  certify,  an  appeal  is  allowed  by  a  judge  of  the  court  of 
appeals.     (See  S  701,  subd.  12;  S  1310.). 

3.  The  juriadiction  of  the  court  is  limited  to  a  review  of  ques- 
tions of  law. 

4.  No  unanimous  decision  of  the  appellate  division  of  the  su- 
preme  court  that  there  is  evidence  supporting  or  tending  to  sus- 
tain a  finding  of  fact  or  a  verdict  not  directed  by  the  court,  shall 
be  reviewed  by  the  court  of  appeals.  (See  §  1337.) 

1^  1^',  cb.  >I6 ;  L.  1896,  ch.  B59 ;  L.  1896,  ch.  974}  L.  1900,  ch.  B92.  In  effeot  Sept.  1,  Itoa 

i  192.  [Repealed  Jan.  1,  1896.    L.  1895,  ch.  946.] 

I  i»3.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit  Judiciary  Law,  §§  51,  53.] 

C  1(»4.  Remlttltart  -when  Judmrinent  absolute  to  be  reii« 
dered,  ami   procevdtnvM   thereapon. 

The  judgment  or  order  of  the  court  of  appeals  must  be  remitted 
t)  the  cfiurt  ImjIow,  to  be  enforced  according  to  law.  Upon  an  ap- 
P^l  from  an  order  granting  a  new  trial,  on  a  case  or  excep- 
tions, if  the  court  of  appwils  di-terraiues  that  no  error  was 
committe<l  in  granting  the  new  trial,  it  must  render  ju(lj,'nioiit 
absolute  upon  the  right  of  the  appellant;  and  after  its  judg- 
ment has  been  remitted  to  the  court  below,  an  assesHraent 
of  damages,  or  any  other  proceeding,  requisite  to  render  the 
judgment  effectual,  may  be  had  in  the  latter  court. 

Co.  Proc..  parta  of  ||   11  aud   12. 
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i  19R.  Second  and  Mnbaeqnent  appeals. 

Upon  a  Becoivd  and  each  subsequent  appeal,  including  a  case 
where  a  former  appeal  has  been  dismissed  for  a  defect  or  ir> 
regularity,  the  time  of  filing  the  return,  upon  the  first  appeal, 
determines  the  place  of  the  cause  upon  the  calendar. 

Id.,  part  of  I   13.      See  post.    ||  789-793. 

II  190-1&8.  [Repealed  by  L.  1909,  di.  3&  See  CoiiM>Udatod 
Laws,  tit   Judiciary  Law,  {{64^  57.] 
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ARTICLIB    SI3€01fO. 

The  clerk  of  the  court. 

Sec  190.  Clerk  of  the  court  of  appeals  to  glvp  bond;  rooms  for  Ua  omoeb 

200.  To    appoint    a    deputy.      Powera    of   deputy. 

201.  May  employ   aaslstautM  In   bis  office,      special  deputy. 

202.  Clerka  for  podges  of  the  court  of  appeals. 
2C3.  Offloes  for  Judge  of  the  court  of  appeals. 
1'04  208.  [Repealed.] 

M  10D-2O2.  [Repealed  by  L.  190?,  eh.  .35.  See  Consolidated 
Laws.  «t.  Judiciary  Law,  f  §  58,  62,  256-259,  262;  Public  Build- 
ing Law,  i  3.] 

I  aos.  [Repealed  by  L.  1909,  chg.  16  and  85.  See  Oonaolidated 
Laws,  tits.  County  Law,  9  12,  Judiciary  Law,  §  55. 

li  SM.X08.  [Repealed;  Laws  1804,  eh.  135.1 
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ARTICXS:   THIRD. 

TAe  iSf^a^e  reporter;  publication  and  distribution  of  the  reports. 

Sec,  200.  State   reporter  Is  the  reiwrtor  of  the  court  of  appeals. 

210.  Hi8  duty. 

211.  Ile|)orter   not   to   be    lutorestcd    lu    pablicatlon ;    contracts   for   pub- 

lication. 

212.  Copyright   of   reports. 

213.  Secretary   of  State   to  diHtribnte   reports. 

214.  Uim'ported    decisions,    etc..     to    be  'dcliverod    by    reporter    to    sne* 

ce88«r. 
816.  Opinions,  etc.,  not  to  be  delivered,  except,   etc, 
216.  OertAtfi   opinions   to  be   deposited  with  cleric. 

H  200-211.  [Repealed  by  L.  1900,  ch.  35.     See  Consoliaated 
Uwa,  tit.   Judiciary  Law.  if  (KMU,  430,  431,  433.] 

I  212.  [Rei)ealed  by  L.  1900,  cbs.  23  and  35.     See  Consolidated 
Laws,  tits.    Executive  Law,  §  31,  Judiciary  Law,  §  435, J 

8  218.   [Repealed  by  L.  1900,  ch.  23.     See  Consolidated  Laws, 
tit.  Executive  Law,  §  32.] 

II  214-216.  [Repealed  by  L.  1900,  ch.  35.     See  Consolidated 
Laws,  tit.    Judiciary  Law,  §§  250,  432,  434.J 
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ViTJUE  n. 
Thm  suproma  court,  indludiiig  special  and  trial  terms. . 

Aftlcte  1.  Jarladlction    and    pow«ra;    deBlfnatlon    of    ti>rm«;    dirtrlbntlon    of 

biwlness  amoog  the  terina  aud  Judtfta;   att«iidaato  upoo  tba  slw 

tiDga;  mfscellnncouB  provlslona. 
9.  Tha  anprema  court  reportei. 
3.  Stenograpbera. 

ARTICLE  FIRST. 

hrmUcHon  and  powen;  desiariatUm  of  tertnn;  diHribuHon  of 
hunnesB  among  the  terms  and  judges ;  attendants  upon  the  six- 

leous  provisions,  * 


wsinesB  among  tne  terms  ana  ji 
ting$;  misoeUaneous provisions. 


fee  217.  (r^'neral   Jurl«dlcrt1on   of   anpraaif*   court. 

21S.  Supreme    court   nu^y    cli^uge   piacu   (if    trial    of    actiona   {Mmding    In 
other    courts. 

219.  Judicial   di'iMrttncntfl. 

220.  JuriiMiictlon    of    ap|}eUatD   dlvlaloii    and    powers   of   Jufltlcea    thprtnif. 

221.  Clerk.s.   attviidautM  aiid  Htviuignipliera. 

222.  Governor    may    revt.k.-   dislsmiliou. 

223.  DcHifniMtloii,    eti'.,    to   bt'   llntl    with    docrotury    ol    State. 

224.  liCe|>eaied.J 

225.  Tiuien    ajjd   plactu$  of  livldlhK   terma   of  uptM'llato   dlTiaioui    liow   9$ 

polntttl, 
228.  Appoiutnipnt   to   be   publlshwl. 

227.  (KepeaJetl.  1 

228.  W'hcu    ut«ocIato   ju^tticc    to   piv«i«lp. 

229.  Hearing   of   api>eal.s   \aii'u    tlile   to   publio   ofQco   in   inrolyed. 

230.  Numbor  of  juKtlcvs  no'osf^nry  for  n  a((lsl«.u. 

231.  lU'arjainiciit.    etc.   wlioii   cmi'^p   to   Iw   bfflnl   Iti   another   depattm^t. 

232.  ApiKiininientH    of    terms    (if    the    hupreiue    court. 

233.  Pnoljeatbni    of   apmilntniuiUH. 

2.14.  OoTernor   may    at)|x>ini   e\trm)n11nnry   tfriiis;   JugtlcPR   to   hold   them. 
2.35.  Powers  of   juaf  I co«  of  the  unpretne  eoiirt. 

236.  (RepeaIe<I.  | 

237.  Utivi'nior    to    donlgiiate    Juatlc^es    to    hold    courta   in    certain    caaea. 
835).   Place   of   holding  the  terms. 

23».  Trial    of    action    at   chamlMTS  after   adjournineut   of   fltiocial    term. 

240.  [ReiJcalcKl.] 

241.  What    Judjfes   may   perform   (lutleH   of  justice   at   chaml>era. 

242.  OffieerM     required     to    ultend    a    term    ol    the    appoUatc    dtYlBlon: 

aherlflf's    duty. 
24S.  Feeii   of   such   officers;   how  paid. 

1217.   General  Jorlndlctlon  of  mipremo  court. 

The  greneraJ  jurisdiction  in  law  ami  equity,  which  th<*  stiprorae 
«oort  of  the  Stato  possesses,  undor  the  provisions  oi  tiio  convti- 
fution,  iucludes  all  the  jurisdiction,  which  was  posHcssed  nnd  ex- 
m-isod  hy  till'  siif>reme  court  of  the  colr.ny  of  New  York,  nt  any 
time,  and  l»y  the  court  of  chancery  in  England,  on  tlK*  4th  day  of 
Jnly.  1T76:  with  the  exceptions,  additions,  and  limitationn,  cre- 
fted  and  imxK>9ed  by  the  constitntion  and  laws  of  t^o  State.  Sub- 
let to  those  exceptions  and  limitations,  the  suprenu*  court  of 
il»  Stale  haa  all  the  iK)Wer8  and  authority  of  each  of  those  courts, 
&Qd  exercises  the  same  In  like  manner. 

1  R.  S.  173,  9  36;   Id.   196,  S  1:  and  L.  1847.  ch.  280,   }  16. 

{  218.  [Am'd,  189B.3  Supreme  «owt  Miar  ehaiiiir*  plaoe  «^ 
tilal  of  action*  p«jadinsr  in  otUer  oonrts. 

Tbe  sopreme  court,  upon  the  application  of  either  party,  may, 
■tkd,  in  a  proper  case,  must  make  an  order,  diroctinir  that  mn 
*we  of  fact,  joined  in  an  action  or  spocial  proceeciiiij?,  pendinfr 
ffl  any  other  court  of  record,  except  the  city  court  of  the  city  of 
i'tw  York,  or  a   county  court,  to  be  tried  at  a  terra  of  the  su- 
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prcme  court  in  another  county,  on  such  terms,  and  under  such 
regulations  as  it  deems  just;  and  thereupon'  the  issue  must  be 
tried  accordingly.  After  the  trial,  the  clerk  of  the  coHnty.  io 
which  it  has  taken  place,  must  certify  the  minutes  thereof;  which 
must  be  tiled  with  the  clerk  of  the  court,  in  which  the  action  or 
special  proceeding  is  pending.  The  subsequent  proceedings  in  the 
last  mentioned  court  must  be  the  same,  as  if  the  issue  had  been 
tried  therein. 

L.    1805.   ch.    046. 

i  219.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  70.] 

i  2ao.  (Am'dy  18»S,  lOOO.]  JnrUdlctlon  of  Appellate 
Division    and    powers    of    ia«tlce«    thereof. 

No  justice  of  the  appellate  division  shall  exercise  any  of  the 
powers  of  a  justice  of  the  supreme  court,  other  than  those  of  a 
justice  out  of  court,  and  those  pertaining  to  the  appellate  diviRion 
or  to  the  hearing  and  decision  of  motions  submitted  by  consent 
of  counsel.*  From  and  after  the  last  day  of  December,  ei^b- 
teen  hundred  and  ninety-five,  the  appellate  division  shall  have 
the  jurisdiction  now  exercised  by  thC'  supreme  court  at  its  pen- 
era!  terms,  and  by  the  general  terms  of  the  court  of  common 
pleas  for  the  city  and  county  of  New  York,  the  superior  court 
of  the  city  of  New  York,  the  superior  court  of  Buffalo  and  the 
city  court  of  Brooklyn,  and  such  additional  jurisdiction  as  may  be 
conferred  by  the  legislature. 

Am'd  by  U  1009,  ch.  «S.  AIko  partly  reiK^aUtl  by  L.  1900,  ch,  35.  See 
Cottsolldatod  Laws,  tit.  .Tiicllolary  I.aw,  ||  71.  72.  77.  SI.  82.  85,  00.  See 
note  33  of  notes  of  Board  of  Statutory  ConHolldatlon  at  ood  of  code. 

U  221-228.  [Rppealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  72-73.  101,  106,  109,  111,  267,  268, 
270,  ^1,  307,  347.] 

i  224.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  046,  {  2.] 

§  225.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,   §  78.] 

i  220.  fRcpealed  by  L.  1909,  chs.  23,  35  and  58.  See  Consoli- 
dated Laws,  tits.  Executive  Law,  §  33,  Judiciary  Law,  S  T9, 
State  Finance  Law,  §  46.] 

I  22T.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

i  228.  [Repealed  bv  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.    Judiciary  Law,   g   80.] 

i  '^^SO.  r Added,  IftlNI,  lOOft.1  HearlngT  of  appeals  wKeii 
title  to  public   ofllce  In  Involved. 

An  appeal  from  a  judgment  or  decree  in  any  case  In  which  the 
question  of  tha  title  to  n  public  office  is  directly  or  collaterally 
at  issue  or  in  any  manner  involved,  may  be  placed  on  the  calendar 

^M^^— ^— — M^W^  will  ■■^--■^  ■-■■■  ■  ■■  ■■  ■'  m^-^^^imm^^m^mi^^^m^m^m^^-^^m^m^t^^^a^^ 

*  Bat  see  Const.,  art.   VI.   i  2.  as  am'd  In  1805. 
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and  noticed  for  hearing  on  any  day  In  the  appellate  division  of 
the  supreme  cucrt»  in  the  first  department,  or  in  the  court  of  ap- 
peals, and  shall  be  heard  on  said  day. 

L.  1896,  ch.  560.  Amead(>d  by  U  19U9.  ch.  65.  Also  partly  repeiiled  by 
L  1909.  ch.  35.  See  CooHolidated  I^wh,  tit.  Judiciary  Law,  |  148.  See 
note  34  of  notes  of  Board  of  Statutory  Consolldatloin  at  end  of  code. 

I  230.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit  Judiciary  Law,  §  81.] 


i  231.  rAiB*d,  180«*(,  IfNM).]  Rearirament,  et  cetera,  wben 
emaae  to  be  beard  in  another  department. 

Where  in  any  case  four  justices  of  the  appellate  division  in  any 
department  are  not  qualified  to  sit  therein,  or  where  the  justices 
qualified  to  hear  the  appeal  are  equally  divided,  the  court  must 
direct  the  same  to  be  sent  to  another  department  to  be  specified 
in  the  order  to  be  there  heard  and  determined.  Where  in  any 
case  when  an  appeal  to  the  appellate  division  of  any  department 
comes  on  for  argument,  and  the  justice  before  whom  the  action 
was  tried  or  who  granted  the  order  ap])ealed  from,  is  a  member 
of  such  appellate  divisionj  the  appellant  may  make  an  applica- 
tion to  such  appellate  division  for,  and  tne  court  may  grant,  an 
order  directing  that  such  appeal  be  sent  to  an  adjoining  depart- 
ment to  be  specified  in  the  order,  to  be  there  heard  and 
determined. 

U  1895.  ch.   946;   L.   1900.  ch.  209.    In  effect  Sept    1,   1900. 

I  232.  [Repealed  by  L.  1909.  ch.  35.  See  Consolidated  Laws, 
tit  Judiciary  Law,   $$  28,  29,  84,  96,  148-150.] 

• 

I  233.  [Repealed  by  L.  1909,  chs.  23,  35  and  58.  "See  Con- 
solidated Laws,  tits.  Kxecutiv^  Law,  §  33,  Judiciary  Law,  §  151, 
State  Finance  Law,  §  4G.] 

I  234.  [Repealed  by  L..1909,  ch.  35.  See  Consolidated  Laws, 
Ht  Judiciary  Law,  §5  79,  153.] 

f  235.  [Am*d,  ISINS,  1900,  1909.]  Powers  of  Jnstlceit  of 
tke  Biiprenie  eonrt. 

Any  justice  of  the  supreme  court  has  power  to  hold  a  special  or 
trial  term  of  the  supreme  court  for  the  whole  or  any  portion  of 
the  term;  and  to  act  upon  any  business,  which/ regularly  comes 
before  the  term  in  which  he  is  sitting,  except  where  he  is  per- 
sonally disqualified  from  sitting,  in  a  particular  action  or  special 
proceeding.  Each  justice  must,  at  all  reasonable  times,  when  not 
engaged  in  holding  court,  transact  such  judicial  business  as  may 
be  done  out  of  court. 

U  1895.  ch.  946:  L.  1900.  ch.  .384.  Amended  by  L.  1909.  ch.  65.  Also 
Ptrtly  repealed  by  L.  1909.  ch.  35.  See  Consolidated  I^ws.  tit.  Judiciary 
Uw.  i  155.  See  note  35  of  notea  of  Board  of  Statutory  Ck)n8olldatloD  at 
CBd  of  code. 

I  23e.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

If  287-288.  [Repealed  by  L.  1900.  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  86,  152.] 
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I  2U0.  [Anrdt  1909.1  Trlnl  of  action  at  ohambers  after 
adjournment   of  iii»ei*ial  term. 

An  action  triable  by  the  supreme  court,  without  a  jury,  which 
was  upon  the  caleuiiur  of  the  term  before  it  whh  adjournal  )i4 
provided  in  section  one  hundred  and  forty-eight  of  judiciary  law, 
may  be  tried  at  a  term  so  adjourned,  and  held  at  eham Iters,  by 
consent  of  both  parties,   but  not  otherwise. 

Co.  Proc..  part  of  f  24.  Amou()e<l  by  L.  li*0»,  oh.  65.  AIko  partly  ro- 
|N>aItHl  bj'  li.  IDOU,  eh.  :{.'»,  Seo  i'oustjliiLitjMl  Ljiwh.  lit.  Juilk'iary  l^«"« 
ii  14S,  270,  a«4,  40  4.  S<t'  note  30  Of  iioteti  of  liourd  of  Statutory  Con- 
so]  Ida  t  Ion   at  pud   of  i'(Hle. 

I  240.  [Repealed  Jan.  1,  1898;  Ii.  1805,  ch.  »i6.] 

(  241.  r Added,  lino.1  What  JndKes  may  perform  datiet 
of   JoHtlee.H    at    chambers.  * 

A  county  judge  within  his  county  possesses,  and  upon  proper 
application  must  exercise,  the  power  -c'cmf erred  by  law  in  general 
language  upon  an  officer  authorized  to  iH'rform  the  duties  of  a 
justice  of  the  supreme  court  at  chambers  or  out  of  court. 

Added  by  L.   1910,   ch.  575.     Id  effect  Jane  22,  1910. 

TIiIk  Rvction  takes  the  place  of  the  ttaiuu  aoctioii  wUich  w«a  repealed  bl 
Judiciary   Law    (U   1909,    cli.   Jo),    S    NOO. 
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ARTICI^    SESCONJD. 

The  Supreme  court  reporter. 

See.  244.  Heotinff   for   appolntmpnt. 

245.  Special    meeting   for    appointment    or    removal. 

246.  Dutic's    of   reiwrter;    apluiuus    lu    bu    fur)iiMli(><l.  ^ 

247.  Publioatlun    of    reports;      contracts    thprt-for.  -^ 

248.  Paperti   and  opiniouii   to   be  furuiiilied   to  tlio   roporter. 

249.  Copyright;   distribution   by   secretary   of  islate. 
2oO.  Salary    and   expeu^e^. 

n  244-248.  [Repealed  by   L.  1909,  ch.  35.     See  Consolidated 
Uws,  tit.    Judiciary  Law.   §§  90-92,  264,  437-443.J 

I  249.  [Repealed  by  L.  1909,  cha.  23  and  35.    See  Consolidated 
Uws,  tits.  ExecutiTe  Law,  §§  31-32,  Judiciary  Law,  §  444. J 

I  250.  [Repealed  by  k.  1909.  ch.  35.     See  Consolidated  Laws, 
Ut.  Judiciary  Law,  §  445.] 
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ARTICLE    THIRD. 

Stenographers, 

Sec.  251.  Stonnfrraphera. 
2r,2  2r/.i.   [IU'iH'Hli*d.J 
2r>l.   KtonoRrnphers   in    Klnips   county. 
2r>r>.  liiK  aKHistant. 

25U.  Stcn(>f?rfi|>hprH  In  nthc>r  counties  of  second  ^dlcial  district  and  also 
in    t)io    ninth    Judicial    district. 

257.  Ttielr  HalarieK;   bow  paid. 

258.  Steuoi;rapii(>rK    for   certain   Judicial    districts. 
250.  Their  fiaiarios :   bow  paid. 

2(iO.  Their  expenttes;   how  paid. 

261.  [KeiN>a1i>d.l 

262.  Temporary    stenotn*aphor. 

I  251.    [Am*d,  1N9R.]      Stenoarraphers. 

If  the  justice  presiding  rwiuires  a  copy^of  any  proceedinjj^  writ- 
ten out  at  length  from  stenoffrnphic  notes,  he  may  make  an 
t)r(ler,  directiuR  one-half  of  tlie  stenographer's  fees  therefor,  to  be 
paid  by  each  of  the  parties  to  the  action  or  special  proceetiing,  at 
the  rate  of  ten  cents  for  each  folio  so  written  out,  and  may  en- 
force payment  thereof.  Any  such  copy  shall  be  accessible  to, 
and  may  be  e.\amined  by,  any  of  the  counsel  in  the  cause.  If 
there  are  two  or  more  parties  on  the  same  side,  the  onler  may 
direct  either  of  them  to  pay  the  sum  payable  by  their  side,  for 
the  stenographer's  fees;  or  it  may  apportion  the  payment  thereof 
anionf;  them,  as  the  justice  deems  just. 

L.    1805.    ch.    946. 

f  252.  [Repealed  Jan.  1,  180(5;  L.  1805,  ch.  946.] 
§  253.  [Repealed  Jan.  1,  180(5;  L.  1895,  ch.  94(5.] 

II  254.200.  [Repealed  by  L.  1000,  ch.  .%.  See  Consolidated 
Laws,  tit.    Judiciary  Law,  (§  1(51,  104,  .309,  312-314.  316.] 

S  261.   [Repealed  Jan.  1,  1801;  Laws  1890,  ch.  426.] 

..J  ^^;.  [^«'P?«^^^1  ^y  ^.  1000.  ch.  35.     See  Consolidated  Laws, 
tit    Judiciary  Law,  §§  1G2,  1(53.] 
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TITLE  m. 

ARTICL.E  ONB. 

Board  of  Claims, 

Added  1897.     In  effect  Marcli  9,  1897.     L.  1897,  cli.  86*. 

Sec  263.  Board  of  clalroa. 

264.  Jurisdiction. 

265.  Rules  and  procednre.  ( 

266.  Offlcera. 

267.  Seal  of   coort. 

268.  Sesalons,   duty  of  sheriff. 
26B.  Judgments. 

270.  Dnty  of  attomey-K<'iieraI   and  auporlntendent  of  public   trorlcs. 

271.  Record   of  proce<N-ling8;    reiwirt. 

272.  Expense   of  procuring   trstlmony  on  coinnilsfilon. 
2T3.  Annual    report    to   cfmiptroller. 

274.  Costa  not   to   be   taxied. 
27B.  Appeals. 

276.  Time   and    manncT   of   taking   appenl. 

277.  Case   on   app(>al. 

278.  Preference   on   appeals. 

279.  Salary    of    commtSRloners    of    claims. 

280.  Salaries   of  officers  of  tmard  of  claims. 

281.  Interpleader,   consolidation   and   new   parties. 
282^14.   [Repealed.] 

I  263.   [Am'd,  1904,  190«,  1911.]      Bonrd   of  clalmii.  ^^Wi'/ff  ^^^^' 

The  board  of  claims  is  continned  and  phnll  hereafter  be  so  ^-  / 
known  and  shall  consist  of  three  commissioners  who  shall  be 
appointed  by  "the  governor,  by  and  with  the  advice  and  consent 
of  the  senate.  There  shall  be  appointed  three  commissioners,  one 
to  succeed  each  of  the  judges  of  the  court  of  claims  now  serving, 
as  shall  be  designated  by  the  governor,  and  one  of  such  commis- 
sioners shall  be  appointed  for  a  term  to  end  December  first,  nine- 
teen hundred  and  twelve;  one  for  a  term  to  end  December  first, 
nineteen  hundred  and  fourteen,  and  one  for  a  term  to  end  De- 
cember first,  nineteen  hundred  and  sixteen,  and  on  the  expiration 
of  sncb  terms,  successors  shall  be  appointed  for  terms  of  six  years. 
A  commissioner  shall  serve  until  Jus  successor  takes  office.  An 
appointment  for  a  term  shortened  bj^  reason  of  a  prederesaor  hold- 
ing over,  shall  be  for  the  residue  of  the  term  only.  Whenever  a 
commissioner  shall  die,  resign,  bfes^enioved  or  become  disciunlified, 
a  successor  Bhall  be  appointed  for  the  remainder  only  of  the  term. 
The  judges  of  the  court  of  claims  now  serving  shall  be  and  bo 
liDown  as  commissioners  of  claims  and  shall  constitute  said  bonrd 
antil  their  successors  shall  take  office,  but  for  sixty  days  there- 
after shall  determine  questions,  claims  and  matters  which  shall 
have  been  finally  submitted  to  and  heard  by  said  court  or  board 
fcefore  their  successors  shall  take  office,  but  their  offices  shall  be 
deemed  vacant  for  the  purpose  of  devolving  all  other  powers  and 
jarisdiction  upon  their  successors.  Appointees  shall  be  so  selected 
that  the  board  shall  be  composed  of  commissioners,  one  nt  least 
of  whom  shall  have  been  an  attorney  and  counselor-at-law  of 
at  least  ten  years'  experience  in  practice.  No  commissioner 
■hall  hold  his  office  after  reaching  the  age  of  sixty-five  years,  and 
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a  commissioner  shall  not  hold  any  other  office  or  public  trust  nor 
serve  as  a  member  of  any  political  committee.  Two  commis- 
sioners shall  constitute  a  quorum  fur  the  transaction  of  business. 
One  of  the  commissioners  selected  fr<mi  the  members  of  the  bar, 
when  designated  by  the  governor  iu  writing  filed  in  the  office  of 
the  secretary  of  state,  shall  be  chairman  of  the  board  to  serve 
until  a  new  designation  shall  be  nuide.  Said  judges  now 
serving  and  constituted  as  commissioners  as  aforesaid,  shall  for 
their  services  rendered  during  anid  sixty  day»  receive  eom- 
pensation  at  the  rate  of  five  hundred  dollars  per  month.  Kx- 
qept  as  herein  otherwise  provided,  the  con^missioners  appointed 
under  this  section  shall  have  jurisdiction  to  hear  and  detennine 
all  matters  pending  in  the  board  of  claims  at  the  time  the^  shall 
take  office,  and  all  matters  pendiuir  in  the  court  of  chums  at 
the  time  when  this  section,  as  amended  takes  eflfect,  shall  be 
heard  and  determined  by  the  board  of  claims.  Whenever  in  this 
act  or  in  any  other  statute- reference  Is  made  to  the  court  of 
claims  or  any  officer  thereof,  the  same  shall  be  deemed  to  refer 
to  and  mean  the  board  of  claims  or  an  officer  thereof,  but  the 
board  of  claims  shall  not  be  or  be  deemed  a  court  of  record.  All 
provisions  of  this  article  applicable  to  the  court  of  rlainis,  its 
jurisdirtion  and  procedure,  shall  hereafter  apply  to  said  board, 
prescribe  its  jurisdiction  and  govern  its  procedure,  except  that  the 
determination  of  the  board  upon  a  claim  shall  be  and  b<^  known 
as  a  determination  Instfnd  of  a  judgment,  but  It  abail  have  tlie 
same  f«)rce  and  effect  and  be  subjected  to  the  same  procedure  as 
provided  in  this  urticle  fur  a  judgment. 

L.  1904.  eh.  16;  L.  1900.  clu  002;  L.  1911,  ch.  856.  In  effect  July  31.   1911. 
(^"^'f  Si04.   [Am*d,  190Sy  1006,  1008,  1018.]     JnHfldtction, 

The  board  of  claims  possesses  all  of  the  powers  and  jnrisdic* 
tion  of  the  former  court  of  claims.  It  also  has  jurisdiction  to  hear 
and  determine  a  private  claim  against  the  state,  including  a  claim 
of  an  executor  or  administrator  of  a  decedent  who  left  hira  or 
her  surviving  a  husband,  wife  or  next  of  kin,  for  damages  for  a 
wrongful  act,  neglect  or  default,  on  the  part  of  the  "state  by 
which  the  decedent's  death  was  caused,  which  shall  have  aeorned 
within  two  years  before  the  filing  of  such  claim  and  the  state 
hereby  consents,  in  all  such  claims,  to  have  its  liability  deter- 
mined. It  may  also  hear  and  determine  any  claim  on  the  part 
of  the  state  ajjniiist  the  claimant,  or  acrninst*  his  assignor  at  the 
time  of  tli'»  ay^'gnment;  and  must  render  judgment  for  soeh 
sum  as  should  be  paid  by  or  to  the  state.  But  the  board  has  no 
jurisdiction  of  a  claim  submitted  by  law  to  any  other  trlhnnal 
or  officer  for  audit  or  determination  except  where  the  claim<  Is 
founded  ui)on  express  contract  and  such  claim,  or  some  part 
thereof,  has  been  rejected  by  such  tribunal  or  oflcer.  In  no 
case  shall  any  liability  be  implied  against  the  state,  and  no 
award  shall  be  made  on  any  claim  against  the  state  except  npon 
such  legal  evidence  as  would  establish  liability  against  an  indi- 
vidual or  corporation  in  a  court  of  law  or  equity.  No  claim 
other  than  for  the  appropriation  of  land  shall  be  molntaincd 
against  the  state  unless  the  claimant  shall  within  six  months 
alter  such  claim  sliall  have  accrued,  tile  in  the  offlee  of  the  clerk 
of  lue  boura  of  claims  and  with  the  attorney-general  a  wrltt«»n 
notice  of  intention  to  file  a  claim  against  the  state,  stating  tlie 
time  when,  and  the  place  whero  such  claim  arose  and  in  detail 
the  nature  of  the  same,  which  notice  shall  be  signed  and  verified 
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bj  the  clflhDAnt  before  dn  oAe^  anthfyfizf^  to  admiiiiiitet  oaths. 
The  altorniey-xeiierai  mny  rtniiiire  Any  periion  filing?  nuch  a  notice 
of  daini  for  any  can^  whaUrs'er  nxaiiiHt  the  state  to  be  sworn 
before  him  or  one  of  his  deputieit  (U^h imitated  by  him  for  that 
jmrpoifie  within  the  coouty  of  the  claimant's  refudeoce^  relating 
10  8Uch  elaiiu,  and  wb(>n  ho  awurn^  to  answer  orally  ai  to  any 
facts  relative  to  the  justness  of  such  ciaini.  Willful  false  swear- 
ing before  the  attorn6y-gen<riil  or  deputy  attorney-general  is 
perjury  and  panishabie  as  sueli.  Provided  further,  that  Dothinf; 
herein  coutained  sball  l>e  eonntrned  to  allow  the  board  to  hear  any 
ehum  which  as  between  citizens  of  the  state  would  be  barred  by 
lapse  of  time  or  of  any  claim  heretofore  accrued  and  of  which  the 
said  court  or  board  has  had  juri>Mlic-lion  and  which  was  barred  by 
iapi*e  of  tinie  at  the  date  when  this  section,  as  amended«  takes 
effect.     Provided  fnrtiier,  that  the  board  shall  have  jurindiction,  ^ 

and  may  hear  and  determine  ali  chiims  accrued  and  actually  filed 
at  any  time  prior  to  the  time  that  this  section,  as  amended,  takes 
effect*  and  filed  within  two  years  from  the  time  they  accrned, 
though  no  notice  of  intention  to  iile  was  given,  as  required  by  this 
BeciioD,  if  Hueh  cUims  when  filed  were  not  iMirred  b/  iapne  of  time 
and  the  court  or  hoard  had  jurisdiction  and  authority  to  hear  and 
drteroiine  the  same  except  for  the  lack  of  such  notice;  and  suuh 
jarLsdiction  shall  attach  without  refiUug  or  previous  notice* 

Amd  by  U  IWo,  cb.  »70;  JU  lUUO,  ch«  092;  U  UMi,  eh.  &1»;  I*  l»ia, 
ch.545.  iA  effect  Sept.  1.  I'JlZ. 

f  265,   f Am'fl,  ldO<I.T     Rttles  ana  prvfseAwte.  ^'**       /^,^ 

The  court  may  establish^  rules  for  its  fovernmentr  and  the 
n'j^aJation  of  practice  therein;  prescribe  the  forms  and  methods 
of  prixf'dure  before  if,  vncate  or  nimTify  jndprnents,  and  grant 
ii*»w  trials,  and  except  as  otherwi.^e  prorMed  in  said  rules  and 
r»"srulations,  or  the  rode  of  cfvi!  prrncedore,  (he  practice  shall 
be  the   same  as  in  the  supreme  court. 

U   1906.    ch.   G92.     In   effect    Oct.   1,    1006. 

{  2«fi.    [Am'd,  IdOC,  IJWD,  1011.1     Offlcera*  ^..V-V  '^^^ 

The  board  of  claims  shall  appoints  and  may  at  pleasnre  remove 
a  f-lerk*  a  deputy  clerk*  sih)  a  stenographer  and  they  shall  per- 
form Hnch  dnties  B9  the  U>ar<l  may  prescriln?.  Before  entering 
tiii>n  the  duties  of  his  office,  the  clerk  shall  make  and  file  in  the 
Mfic*  fpC  the*  comptroller,  a  bond  for  the  faithful  performance  of 
bii  fhttips  in  an  amoiiiit  and  with  sulUcieut  sureties  to  be  ap- 
proTeti  by  nt  least  two  of  the  coinmissiouers,  which  approval 
ffaaii  be  indorsed  on  said  boinl^ 

1^  IWB.  cfc.  W2',  U  196^.  eh.  860;  L.  »ll.  efc,  <W0^  la  •ffeet  July  31, 1911* 

(  SMT.    »e«l  of  e^urt. 

The  cotrrt  sbafl  adopt  and  procure  an  nfftcini  seal,  with  f^nltnhh 
derioe  and  inscftption.  •  A  description  of  such  seal,  with  an  in>- 
prPimot9  thereof,  shall  be  fried  in  the  office  of  the  seeretary  of 
«ate.  The  expenses  of  procirring  such  seal  shall  be  paid  oiit  of 
the  c^nthigtnt  fond  off  the  court. 
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268.  [Am'd,  1906,   1911.]      SeMfonfl,  duty  of  alierift. 

^  v*^  The  board  shall  hold  at  least  eight  sesglons  each  year,  and 
nnlesa  otherwise  ordered  by  the  board  shall  be  held  as  follows: 
On  the  fourth  Monday  of  January  at  the  capitol  in  Albany;  on 
the  third  Monday  of  February  at  the  city  of  Syracuse;  on  the 
fourth  Monday  of  March  at  the  city  of  Utica;  on  the  fourth  Mon- 
day of  April  at  the  capitol  at  Albany;  on  the  fourth  Monday  of 
May  at  tne  city  of  Rochester;  on  the  third  Monday  of  June  at 
the  city  of  Buffalo;  on  the  fourth  Monday  of  September  at  the 
capitol  in  Albany;  on  the  fourth  Monday  of  November  at  the 
capitol  at  Albany,  and  it  may  also  hold  adjourned  or  special  ses- 
sions, at  such  other  times  and  places  in  the  state  as  it  may  de- 
termine. It  may  also  hold  a  session  and  take  testimony  where 
the  claimant  resides  or  where  the  claim  is  alleged  to  have  arisc^n, 
or  in  the  vicinity,  and  may  view  any  premises  affected  by  the 
proceedings,  and  in  case  of  any  appropriation  of  land  by  the 
state,  the  value  of  which  shall  exceed  five  hundred  dollars,  it 
shall  be  the  duty  of  the  board  to  view  the  premises  affected  by 
the  appropriation.  The  sheriff  of  any  county,  except  Albany, 
shall  furnish  for  the  use  of  the  board  suitable  rooms  in  the  court 
house  of  his  county  for  any  session  ordered  to  be  held  thereat 
and  the  sheriff  of  any  county  shall  if  required  attend  said 
session.  His  fees  for  attendance  shall  be  paid  out  of  the  con- 
tingent fund  of  the  board,  at  the  same  rate  as  for  attending  a 
term  of  the  supreme  court,  in  that  county. 
L.  1906.  cb.  682;  L.  1911.  cb.  856,  In  effect  Jaly  81,   lOU. 

S  209.  [AmM    1001,  1909.]      Jndflrmentfl. 

The  determination  of  the  court  upon  a  claim  shall  be  by  a 
judgment  to  be  entered  in  a  book  to  be  kept  by  the  clerk  for 
that  purpose,  and  signed  and  certified  by  him.  Within  ten  days 
after  the  entry  of  the  judgment,  the  clerk  shall  serve  a  certified 
copy  thereof  on  the  claimant  or  his  attorney  and  also  upon  the 
attorney-general.  If  the  claim  arises  in  a  case  where  the  state 
seeks  to  appropriate  or  has  appropriated  land  for  a  public  use, 
the  judgment  shall  contain  a  description  of  such  land.  A  tran- 
script of  a  judgment  in  favor  of  the  state,  certified  by  the  clerk 
of  the  court,  may  be  filed  and  docketed  in  the  clerk  s  office  of 
any  county;  and  upon  being  so  docketed  shall  become  and  bo  a 
lien  upon  the  property  of  the  claimant  in  that  county,  to  the 
same  extent  and  enforceable  by  execution  in  the  same  manner, 
as  a  judgment  of  the  supreme  court.  A  final  judgment  as-ainst 
the  claimant  on  any  claim  prosecuted  as  provided  in  this  article 
shall  forever  bar  any  further  claim  or  demand  against  the  state 
arising  out  of  the  matters  involved  in  the  controversy.  Interest 
shall  be  allowed  on  each  judgment  of  the  court  of  claims  from 
the  date  thereof  until  the  twentieth  day  after  the  comptroller  is 
authorized  to  issue  his  warrant  for  the  payment  thereof  or  until 
payment,  if  payment  be  made  sooner.  But  no  such  judfrmeot 
shall  be  paid  until  there  shall  be  filed  with  the  comptroller  a 
copy  thereof  duly  certified  by  the  clerk  of  the  court  of  claims 
tojrether  with  a  certificate  of  the  attorney-general  that  no  appeal 
from  such  judgment  has  been  or  will  be  taken  by  the  state. 
and  a  release  and  waiver  by  the  attorney  for  the  claimant  of 
any  lien  for  services  upon  said  claimant's  cause  of  action,  claim, 
award,  verdict,  report,  decision  or  judgment  in  favor  of  said 
claimant,  which  said  attorney  may  have  thereon  under  and   by 
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virtue  of  section  four  hundred  »°f„«rr*r/lL'*y?m«neut'«7- 
law;  and  where  damages  a'*,?*»™«'*th„re  shaUalpo  be  filed 
propriation  of  land  for  a.P«''''«  "''*V A?"?  of  title  and  certffi- 
witk  the  comptroller,  a  satisfactory  abstratt  or  tme        ^  j. 

cate  of  search  as  to  'n«un»'>"''<=ff.ViH„Tthfreto      The  provisions  » 
iag  snch  damages  to  be  legally  ^^^n l^rest  ghall  not  apply,  how- 
of  this  section  as  to  Ijo^'ta^'^Vi  vHrioustJust  funds  or  sinking 
ever,  to  judgments  P^d  from  the  vanoub  trust  runas        .  ^ 

funds  of  the   Bt»te.   *^'=Vr"„  aPPrV^atio^^^^^^  to' 

r  rlllSbSriif  fSeVo'/VUrpryment.    if    payment    be 

sooner  made.  ^    ^^    ,     lono    ch    65    I  8.    flee  note  87  of  notes 

'   ,270     |*m'd    ltH)B.1      Duty    of   «ttor»ey.«e«er»l  a««   •»- 
»rrla«endent   of  public  w»rfc«.  nroceed- 

The  attorney-genoral  ^^f  Jf-prosent  the^  ^tatejn  aU^  P~o    ^^ 
iiiKs  n-lating  to  claims.     In  all  cases  oi  t«  ^^^.^ 

eai-6  such  claim  and  of  noUce  «'  «a'°^  '^^^'-^j  Claims  shall  be 
after  be  required  ^o  .^J^f^.^^J^KMic  ^rka  wi^o  on  request 

filed  with   the  8"Pe"nt*" f«"l.^f  f^  „,ish  guch   assistance  as  he 
from  the   attorney-general,   shall  furmsnsucu  ^^^  ^^ 

may  require  in  subpoenaing  witnes^f  designate   a   derk   in   hir. 

or  trial.     The.  attorney-peneral   ni»>,'i|*''f^"  trial  and  to  attend 

office  to  assist  in  the  P"'V"f'?"i^*  Trough?  against  the  state  on 

rTputr'^oJk^^  oT'^dX"  a^^Sd  Vresentative. 

_     1       ..     o»rft       T-    aiVM*f    \ta.v   4.    1005. 


L.  1905.   ch.   370.     In   effect  May  4,   1005. 


s  «T1    Record   of   proceeding*}   report.  ^       *  *v^ 

'rh  Vourrshall  keen  a  r-r«l„?%L'  FS&a?.d''at'*sicS 
jmmencemcnt  of  eacli  session^  of  the   UMsiaiu,  ^^  ^^^ 

other  times  during  the  session  as  it  may  "^^^^f  ,Pji^,ature  the 
S  u^^wht^itTa^s  'fir.r'ac'?erwit°h  a  statement  of  the 
jud^ent  rendered  in  each  case. 

w^-  ^:^o-  ^^^^z:\^  Krco"m'4- 

i-ttS-^enl^l^^hall  ^ yrouWKutingent  fund  of  the 
court. 
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party.  The  said  court  of  clainiR,  whoneyer  the  appraised  valnp 
of  the  premises  appropriated  shall  be  less  than  two  hniidred  dol- 
lars, shall  in  their  award  mako  a  reasounblo  allowaiife  for  tho 
expense  of  proeurinj?  the  abstract  of  title  and  certiti«ate  of 
search  as  to  incumbrances,  which  tho  statutes  require  shall  be 
furnished  the  comptroller  before  payment  of  any  damages  which 
may  be  awarded  for  the  permanent  appropriation  of  land  or 
water. 

Am'd   by   L.    1909.   ch.   65,    |   S.     New  matter   fa   L.   1884,   ch.   836,    |   3. 
See  note  37a  of  notes  of  Board  of  Statutory  ConBoUdatlon  at  end  of  code. 

! 

§  275.  AppeoUi. 

Either  party  may  appeal  from  an  order  or  jndmnent  of  the 
court  of  claims  to  the  appellate  division  of  the  supreme  court  of 
the  third  department.  Tlic  appeal  from  a  judgment  may  be  taken 
upon  questions  of  law  or  of  fact,  or  both,  or  fur  an  alleged  cxt'C>.s 
or  insufficiency  of  the  judgment.  T-pon  such  appeal,  the  court 
may  affirm,  reverse,  or  modify  the  judgment,  or  dismiss  the  ap- 
peal, or  grant  a  new  trial.  The  provisions  of  this  code  relating 
to  appeals  in  the  supreme  court  apply,  so  far  as  praeticable,  to 
appeals  from  orders  or  judgments  of  the  court  of  claims,  except 
as  modified  in  this  article. 

§  27tS.  Time   and   manner  of  taktnip  appeal. 

An  appeal  must  be  taken  within  thirty  days  after  the  entry 
and  service  of  the  order,  or  the  service  by  the  clerk  of  a  certified 
copy  of  the  judgment,  by  serving  upon  the  claimant  or  hln  at- 
torney, or  upon  the  attorney-general,  and  upon  the  clerk,  in  like 
manner  as  in  the  supreme  court,  a  written  notice  to  the  effect 
that  the  appellant  appeals  from  the  order  or  from  the  judgment 
or  from  a  specified  part  thereof,  and  briefly  stating  the  grounds 
of  the  appeal. 

§  277*  Cane   on   appeal. 

^  With  the  notice  of  appeal  from  a  judgment,  the  appellant  shall 
serve  upon  tho  adverse  party  a  case  cuntainiug  so  much  of  the 
evidence  as  the  appellant  may  deem  necessary  to  present  the 
questions  raised  by  the  appeal.  Within  ten  days  after  the  ser- 
vice of  the  case,  the  respondent  may  jiropose  and  serve  amend- 
ments thereto,  and  the  case  may  lie  settled  up<»u  iive  days'  notice 
by  any  judge  of  the  court.^  Notice  of  the  settlement  may  be 
served  by  either  party,  within  ten  days  after  service  of  the  pro- 
posed amendments.  The  court  or  a  judge  thereof  may  extend 
the  time  for  .serving  a  case  or  amendments. 

S  278.  Preference   on   appeals. 

An  appeal  taken  after  the  cah'adar  for  a  term  of  the  appellate 
court  is  prepared  may  be  plactni  thtTeon  upon  the  application  of 
the  attorney -general  at  any  time  during  tho  then  current  term, 
and  brought  on  for  hearing  as  a  preferred  cause  upon  a  ntrtice 
of  fourteen  days. 

i^'^'l  27».    (Am*«l,  lOOO,  1010,  1011.]     Salary  of  eommlMsioAerii 
v>^       of  clalmM. 

f^^'^  Each  commissioner  of  claims  shall  receive  an  annual  compen- 
sation at  the  rate  of  six  thonsnnd  dollars,  payable  monthly,  and 
the  sum  of  -fifteen   hundred   dollars   annually,   but  no  more,   on 
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acconot  of  personal  expenses  in  the  discharge  of  his  official  dutic  i, 
and  to  be  payable  monthly. 
L.  1906,  cb.  692:  L.  1910,  ch.  684;  L.  1911,  ch.  856,  In  effect  Jaly  31,  1911wj ,,  ^  j^j^ 

!  280.  [4iu*fl,  1907,  1911.]      Salarlea  of  ofRcerH  of  board  of     ^^  ^^^ 

Each  officer  of  the  board  of  claims  ghtill  receive  an  annual  sal-^    . .  p 
ary,  payable  monthlyj  and  other  compensation  as  follows:  ^' 

1.  The  clerk,  three  thousand  dollars. 

2.  The  deputy  clerk,  two  thousand  five  hundred  dollars. 

3.  The  stenographer,   two   thousand   five  hundred   dollars   and 

fire  cents  a  folio  for  copies  of  minutes  and  testimony  furnished  <^ 

at  the  request  of  the  claimant. 

4.  The  clerk  or  deputy  clerk  and  stenographer  shall  be  paid 
their  actual  expenses  while  in  the  discharge  of  their  respective 
dnties,  elsewhere  than  in  the  city  of  Albany  to  be  audited  by  the 
board  and  paid  from  the  contingent  fund.  No  charge  shall  be 
made  Against  the  .«itate  by  the  clerk  or  the  stenographer  for  copies 
of  minutes,  testimony  or  papers,  furnished  to  the  attorney-general 
or  to  the  board,  or  filed  in  tue  ofiice  of  the  clerk. 

Am'd  L.  1907,  ch.  580:  L.   1911,  ch.  W56,  in  effect  July  81,  1911. 

S  281.  [Added,  1901.]  Interpleader,  conaoUdatlon  and 
new  jiiirtteii. 

Jurisdiction  and  powers  are  also  conferred  upon  the  court  of 
claims  in  its  discretion,  to  order  other  parties,  known  or  un- 
known, to  be  brought  in  and  made  parties  to  any  action  or  pro- 
ceeding pending  in  said  court  or  substituted  whenever  it  appears 
or  is  made  to  appear  to  the  court,  necessary  to  a  complete  de- 
termination of  the  controversy,  or  the  determination  of  a  lia- 
bility; to  consolidate  claims  or  actions,  to  order  interpleader,  in 
the  same  manner  and  to  like  extent  and  with  like  effect  in  mat- 
ters over  which  said  court  of  claims  have  or  shall  have  juris- 
diction, as  is  conferred  upon  other  courts  by  sections  four 
hundred  and  fifty-two,  seven  hundred  and  fifty-six,  eight  hun- 
Jr^d  and  Reventee»,  eight  hundred  and  twenty  and  twenty-five 
hundred  and  eighteen  of  this  code.  Said  parties  may  be  brought 
ID  by  order  instead  of  by  citation  or  summons,  which  order  may 
w  served  personally  or  by  publication  in  like  manner  as  is  pro- 
vided for  the  service  of  a  citation  in  surrogate's  court;  and  in 
the  cases  provided  in  this  section  the  said  court  may  render 
jodgmeot  for  or  against  any  of  the  parties  in  said  action  or 
{"^^eding  as  may  be  Just  and  equitable. 

i*  1901.    ch.   286..    In   effect   AprlL  5,   1901. 

11282^18.      [Repealed;  L.  1805,  ch.  946.] 
«  W4.     [Repealed  1877.1    . 
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The  City  court  of  the  city  of  New- York. 

Soc.  315.  Juri84lictl(ii. 

316.  Tlio  last  section  limited. 

317.  Jurindiotlon  in  spoolal  causes. 
31  s.   I'owor  to  natunillae  alU>DK. 

310.  Removal  of  action  to  supreme  court  from  city  court. 

3in-a.  Rc'inoval  of  cause  In  certain  cumti  from  city  court  to  supremo  court. 

310-1).   VacatUm  of  Judgment  in  certain  ca»eK. 

320.  Justices;   tfaelr  f^eneral  dutlen. 

321.  How  suspended  from  ofBoe. 

322.  Chief -Justice;  how  dcKlirnated;  his  general  duties,  etc. 

323.  JuNtlces  may  make  nih>«. 

324.  Court  when  open;  JUKtlce  to  deslirnate  terms;  routine  of  bualni 
32."^.  Terms,  when*  held;  pulilicatloii  of  appointments. 
320.  Justices  may  take  oaths,  acknowledgments,  etc. 
327.  Onlers,  etc.,  bow  made. 
31B.  Clerk,    deputy-clerk    and    aaslBtants. 
920.  General   dutlea  of  deputy-clerk. 
380.  Special   deputy-clerks. 

331.  Clerk  to  account  monthly  for  fe«s,  and  pay  over  the 
S82.  Stenographers. 

333.  Interpreter.     » 

334.  Id.;    penalty    for    misconduct. 

S35.  Cierk    must   appoint    attendants,    etc. 

336.  Clerks,   Interpreter  and   attendants  not  to  receive  fees. 

3.37.  Suspension   of  an   ofDcer  of   the   court. 

888.  What  mandates  may  be  executed   without  the  city. 

838.  Direction   and  execution   of  mandates. 

330-a.  Destruction  of  useless  records. 

I  315.   rAm'd,   189B,  1011.1      JnrlBdlctlon. 

The  jurisdiction  of  the  city  court  of  the  city  of  New  York,  ex- 
tends to  the  following  caHos: 

1.  An  action  ajiainst  a  natural  person,  or  aeainst  a  foreiflrn  or 
domestic  corporation,  wherein  the  complaint  demand.^  judgment 
for  a  sum  of  money  only,  or  to  recover  nne  «»r  more  chattels,  with 
or  without  damages  for  the  taking  or  deteurion  thereof. 

2.  An  action  to  forech)se  or  enforce  n  lien  uixiU  real  property 
in  the  cit.v  of  New  York,  created  as  pnscribod  by  statute,  in 
favor  of  a  person,  who  has  performed  labor  upon,  or  furnished 
materials  to  be  used  in  the  construction,  alteration*  or  repair  of  a 
building,  vault,  wharf,  fence,  or  other  structure,  or  who  has 
graded,  filled  in,  or  otherwise  improved,  a  lot  of  land,  or  the 
sidewalk  or  street  in  front  of  or  adjoining  a  lot  of  land. 

3.  An  a<-ti(m  to  foreclose  or  entlose*  a  lien,  for  a  sum  not 
exceeding  five  thousand  dollars,  exclusive  of  interest,  upon  one  or 
more  chattels. 

4.  The  taking  and  entry  of  a  judgment,  upon  the  confession  of 
one  or  more  defendants,  where  the  sum,  for  which  judgment  is 
confessed,  does  not  exceed  five  thousand  dollars,  exclusivv!  of  in- 
terest from  the  time  of  making  the  statement,  ui>ou  which  the 
judgment  is  entered. 

Am'd  by  L,   1895,   ch,  940;   L.   1011,  oh.   .'ifiO.   In  effect  Sept.   1.  1911. 

*  So    in    original. 
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f  816.  [Aai'd,  1»11.1      The   la«t  nectloii  Itaitted. 

The  jnrisdiction  conferred  by  the  last  section  is  subject  to  the 
following  limitations  'and  regulations: 

1.  In  an  action  wherein  the  complaint  demands  judgment  for  a 
Bam  of  money  only,  the  sum,  for  which  judgment  is  rendered  in 
fETor  of  the  plaintiff,  cannot  exceed  five  thousand  dollars,  ex- 
dusire  of  interest,  and  costs  as  taxed;  except  where  it  is  brought 
upon  a  bond  or  undertaking  given  in  an  action  or  special  proceed- 
ing in  the  same  court,  or  before  a  justice  thereof;  or  to  recover 
damages  for  a  breach  of  promise  of  marriage;  or  where  it  is  a 
marine  cause,  as  that  expression  is  defined  in  the  next  section. 
Where  the  action  is  brought  upon  a  bond  or  other  contract,  the 
jadgment  must  be  for  the  sum  actually  due,  without  regard  to  a 
penalty  tiierein  contained;  and  where  the  money  is  payable  in  in- 
stalments, successive  actions  may  be  brought  for  the  instalmeuts, 
as  ^ey  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgment 
cannot  be  rendered  in  favor  of  the  plaintiff,  for  a  chattel  or  chat- 
tels, the  aggregate  value  of  which  exceeds  five  thousand  dollars. 

a  TRepealed,  Laws  1889,  ch.  441.] 

Am'd  by  L.  1911,  ch.  669.  In  effect  Sept.  1,   1911. 

f  317.  (Am'd,  1805.1    Jurisdiction  in  apeclal  causes. 

The  dty  court  of  the  city  of  New  York  possesses  the  same  ju- 
risdiction in  the  following  actions  as  the  supreme  court  of  the 
Bute: 

1.  An  action  in  favor  of  a  person,  belonging  to  a  vessel  in  the 
merchant  service,  against  the  owner,  master,  or  commander 
thereof,  for  the  reasonable  value  of  services,  or  for  the  breach  of 
a  contract  to  pay  for  services,  rehdered  or  to  be  rendered  on 
board  of  the  vessel,  dnring  a  voyage,  wholly  or  partly  performed, 
or  mtended  to  be  performed  by  it. 

2.  An  action  in  favor  of  op  against  a  person,  belonging  to  or 
on  board  of  a  vessel  in  the  merchant  service  to  recover  damages 
foir  an  assault,  battery,  or  false  imprisonment,  committed  on 
board  the  vessel,  upon  the  high  seas,  or  in  a  place  without  the 
United  States. 

But  this  section  does  not  confer  upon  the  city  court  authority 
to  proceed,  as  a  court  of  admiralty  or  maritime  jurisdiction. 
U  lfi69,  cfa.  046;  L.  1873,  cb.  629,  I  S,  sabd.  13,  and  14;  and  2  R.  S..  I  106. 
I  S18.  [Am'd,  1011.1     Power  to  naturalise  aliens. 
The  court  shall  have  power  to  naturalize  aliens. 

1*  1852,  ch.  389,  part  of  |  10.  Am*d  by  L.  1911,  ch.  509,  In  effect  Sept. 
1,  1911. 

f  319.  [Am'd,  1896.1  Removal  of  action  to  snpreme  oonrt 
from  city  court. 

The  supreme  court,  at  a  term  held  in  the  first  judicial  district, 
maj,  by  an  order  made  at  any  time  after  joinder  of  an  issue  of 
fact,  and  before  the  trial  thereof,  remove  to  itself  nn  action 
brought  in  the  city  court,  for  the  purpose  of  changing  the  place 
of  trial  thereof.  Where  an  order  for  removal  is  made,  us  pre- 
scribed in  this  section,  the  place  of  trial  must  be  changed  by  the 
«ame  order  to  another  county,  and  the  sul)seqiient  proeeedinRs 
therein  must  be  the  same  as  if  the  action  had  been  originally 
brought  in  the  supreme  court.  The  provisions  of  sections  344. 
345  and  346  of  this  act  apply  to  nn  application  to  remove  such 
an  action,  and  to  the  proceedings  upon  and  subsequent  to  the  re- 
noval,  as  if  the  city  court  were  specitied  iu  those  sections  in  place 
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of  the  c'ouuty  court,  and  a  justice  thereof  in  v^ace  of  the  county 
jodge. 

L.    1805,   ch.   946. 


g  ai»-a.   [Adde^f  1013.1    R^movAl  ^f  eauve  In  c<>rfalA  c«i 
from  cltjr  eourt  to  NupreiMc  eonrt* 

The  supreme  conrt,  at  n  term  held  In  the  firut  jndicinf  district, 
miiKt,  on  the  motion  of  any  party,  by  an  order  umde  at  any 
tinii*  before  the  entry  of  judprnent,  remoTi*  to  itnelf  an  action 
brouirht  in  the  city  court  of  the  city  of  New  York  In  the  fol- 
io%«ing  cases: 

1.  An  action  to  foreclose  or  enforce  a  lien,  for  a  stini  exceed- 
inj;  two  thousand  dollars,  exclusive  of  interest,  tipon  one  or 
more  chattels. 

2.  An  action  wherein  the  complaint  demnnds  judgment  for  a 
sum  of  uioue^^  only,  exceeding  two  thou^iaud  doIluDs,  exclusive  of 
interest  aud  costs  as  taxed;  except  where  the  actiuu  is  F>rou>:lit 
upon  a  bond  or  undertaking  given  in  an  action  or  special  yro- 
ct^eding  in  the  same  court,  or  before  a  justice  thereof;  or  to 
recover  damages  for  a  breach  of  promise  of  mftrrlnjrcr^  or  where 
it  is  a  marine  cause,  as  that  expresjfion,  is  dciined  in  section 
thn»e  hundred  aud  seventeen  of  tliis  code. 

.H.  An  action  to  recover  one  of  more  chattela  tUe  aggrcQsate 
value  of  which  exceeds  two  thousand  dollars. 

Ui)on  the  entry  of  the  order  of  removal  in  the  office  of  tb« 
clerk  of  the  cimnty  of  New  York,  the  city  court  shaU  pt-oc^ed 
no  further  therein,  and  the  clerk  of  the  city  coart  anist  forth* 
witli  deliver  to  the  clerk  of  the  county  of  New  York  all  paptrrs 
tiled  therein,  and  certified  copies  of  all  miuutes  and  entrief^  n*- 
latiug  tiiereto,  which  must  he  tiled,  entered  or  rerorded.  as  the 
case  re(|uires,  iu  the  offlce  of  the  clerk  of  the  coQiirty  of  Nctw 
York,  and  thereupon  the  supreme  court  shall  ijrocet^  in  kcaid 
action  as  though  said  action  had  been  commenced  in  sakl  tnptx^zne 
Cf3urt,  and  all  proceedings  had  in  the  city  c*ourt  prior  to  th« 
entry  of  said  order  of  removal  riiall  be  of  like  force  and  effect 
as  though  had  in  the  supreme  court. 

Ad.<l4*d  by  L.   I»13,  eh.  210.     In  effMt  April  4,  1913. 


fi  .tltl^U.    [Added,  1013.)    Vaeati4»«  mt  #««flrifte»t  ta 

caHeM. 

Whenever  judgment  has  been  or  shall  b*'  entered  in  tlie  city 
court  of  the  city  of  New  York  in  any  one  or  more  of  tfie  follo'w- 
iug  eases,   to- wit: 

1.  An  action  to  foreclose  or  enforce  a  lien,  tor  &  sam  exceed- 
ing two  thousand  dollars,  exclusive  of  interest,  !J|Kni  oa#  er  more 
chattels; 

2,  An  action  wherein  the  complaint  demandf?  Jw<^gmeirf  for  a 
sum  of  money  only,  anrl  the  JTTf I. lament  is  in  favor  of  the  pfaiatiff, 
and  cTreed?*  two  thousand  dollar?,  exclusive  of  interest  an^  costs 
as  taxed;  except  where  the  action  is  brought  upon  a  l»oncI  or 
undertaking  given  in  an  a<'tion  or  special  proi-eeding  in  the  same 
conrt  or  l>ef(»ro  a  justice  thereof;  or  tt)  recover  damages  for  a 
breach  of  promise  of  marriage;  or  where  it  is  a  marint^  catij$e, 
us  that  expressiou  is  deHued  in  section  three  hundred  au^  seves^ 
teen  of  this  code. 
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3.  An  action  to  retorer  one  or  more  chattels,  and  the  jiidg- 
Okent  w  in  favor  of  the  pluiutifX  for  a  cLattd  ur  ckkaticU,  the 
^ficregate  value  of  whkU  uxcetnU  two   tUoui^aud  dollars. 

Anj'  imrty  to  such  actiou,  at  uoy  timv  after  the  entry  of  such 
jiMlfmeut,  may  apply  to  tht*  hhuI  city  court  to  havi^  siK:h  judg- 
ment vacated*  and  tbt^reuiton  the  Haid  city  court  may  in  its  die- 
crt*tion  vacate  Huch  judgment.  Any  cnse,  wherein  a  judjouent 
tiai  heen  so  vacated,  may  bo  removed  to  the  supreme  e«>urt  in 
the  first  judicial  district,  aa  provided  in  section  three  hundred 
and  niucteen-a. 

Added  by  U  iai3.  ch.   211.     In  efTcot  April  4.   1913. 

i  320.     [Am'd  IHTT,  lfK>7.J    JvNttces;  thetr  ircneral  datlea. 

The  court  conrtists  of  ten  justices,  one  of  whom  Ib  the  chief- 
jnstice  of  the  court.  Each  justii*e  niUKt  perform  his  share  of  the 
lalxirs  and  duties  appertaining  to  the  ofHco.  One  of  the  justices 
mast  attend  at  the  chamhers  of  the  conrt,  fpr>m  ten  o'doek  in 
the  morninfr  until  four  o'clock  in  the  afternoon  of  each  day, 
except  Sunday,  a  pnhlie  holiday,  or  a  day  npon  which  the  In- 
habitants of  the  city  of  New  York  fit»nerally  refrain  from  hiisi- 
Bess.  Efach  justice,  while  in  the  room»  of  the  conrt.  and  not 
actually  engtigcd  in  the  perfonnance  of  other  otficia*!  duties,  rauHt 
act  upon  any  appHcatfon  for  his  official  action,  properly  made  to 
him.  The  ju.«5tice.  asfffirned  to  a  trial  term  or  a  special  term,  mnat 
remain  in  attendance,  until  the  day  calendar  is  disiwjsed  of,  or 
for  such  otber  time  aa  is  reasonaUe. 

L.  1849,  oh.  144,  Sf  1  and  8;  L.  1852.  ch.  380,  §  1 ;  L.  1870,  oh.  nSO,  |  2 
ana  L.  1872,  ch.  629.  |  4.  St-e,  aUo,  2  U.  L.,  |  108;  uuiM  1007,  ch.  707. 
Is  tmtct  AofT.  12,  1907. 


I  aau.  How  ii«wv««<ie4  fVoMt  office. 

Where  it  appears  preBtim|itively»  to  the  satisfaction  of  the  Koy- 
erikor,  tbat  a  Justiee  ol  the  court  ban  been  Kuilty  of  cornii)tioii, 
or  otl^r  gross  miscoiMiuct  in  oftlcr;  or  habitually  ueprlectsa  to  per- 
fom  his  share  ol  the  labors  and  duties  appertainlni;  to  the  otlice; 
or  is  incapaMe  of  piro|>eriy  dischanduir  the  same;  the  jicoveruor 
may,  in  his  discretion,  make  an  order,  suspi^odin^^  that  juHtice 
from  the  exercise  of  the  duties-  of  his  office,  and  direeiinK  tliat 
his  compensation  cease.  Such  an  order  must  recite  llie  Kn)inids 
upon  which  it  is  made:  and  ft  remains  in  force,  unless  it  is  soDiier 
revoked  hj  the  Koverwor,  until  the  final  adifmrnmeiit  of  the  next 
secsioB  of  the  le^islotHre;  or,  if  the  legislature  is  then  in  sessitm, 
BBtii  the  fiual  adjovmueat  of  tJi&a.t  sciiisiun. 

L.   184SK   ch.   144,    f  a 

i  322.    [AniM,    1002.I    Chief    lawAWe;    li«w    dcaismatedt    his 
Beneral  datiesy  et  cetera. 

The  ju.stices  of  the  court,  or  a  majority  of  them,  must,  from 
time  to  time,  as  a  vacancy  occurs  in  the  oltice  of  ehief  jiislice, 
designate  one  of  their  number  to  t»e  chief  jnstice.  A  certific  ate 
of  the  de<«ig»atiQiD,  under  tin?  ha.nd>!$<  of  the  justices  m:tkinj^  the 
same,  must  be  filed  in  the  office  of  the  clerk  of  the  court.  The 
person  s»  dMignated  shal>  be  chief  jnstice  during  his  term  of 
«4Rre.  The  chief  justice  has  the  like  authority,  within  the 
imnsuiactU>n  of  the  coart,  as  a  pix*si<ling  justice  of  the  supreme 
court, 

L.  1872,  ch.  629,  f  4,  am*d;  L.  1902,  ch.  515.    la  effect  Sept.  U  18ML 
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f  828,  [Am'dy  1000.]    •Tnatleeii  may  make  rales. 

The  jnstires  of  the  court,  or  a  majority  of  them,  may,  from 
time  to  time,  establish  rules  of  practice  for  the  court,  not  incon- 
sistent with  this  act,  or  with  the  general  rules  of  practice,  estab- 
lished  aa  prescribed  in  section  ninety-four  of  the  judiciary  law. 
The  latter  govern  the  practice  in  the  court,  as  far  as  they  are 
applicable  thereto. 

L.    187S.   oh.  479.    §  56.     AmM  by  Ti.   1009,  ch.   65,   f  3.     See  note  38  of 
notes  of  Board  of  Statutory  Ck)D8oU<latlon  at  end  of  code. 

fi  324.   [Am'd,  1002.]    Court  ^tvhen  opem  Jvstlcea  to  desiar- 
nate  tern&a;  rontlne  of  bavineiiB,  et  cetera. 

The  court  is  always  open  for  the  transaction  of  any  buaineas, 
for  which  notice  is  not  required  to  be  giveii  to  an  adverse  party. 
The  justices  of  the  court,  or  a  majority  of  them,  from  timo  to 
time  must  appoint,  and  may  alter,  the  times  of  holding  apecial 
and  trial  terms  of  the  icourt.  They  must  prescribe  the  duration 
of  the  terms;  designate  the  trial  terms  at  which  jurors  are 
required  to  attend;  and  assign  the  justice  to  preside  and  attend 
at  each  of  the  terms  so  appointed.  In  case  of  the  inability  of  a 
justice  to  preside  or  attend,  another  justice  may  preside  or  attond 
in  his  place.  Each  trial  and  special  term  must  be  held  by  one 
justice.  Two  or  more  special  or  trial  terms  may  be  appointed  to 
be  held  at  the  same  time. 

L.  1872,  cb.  629,  %  4.    Am'd,  L.  1902,  ch.  615.     In  effect  Sept  1,  1002. 

I  325.  Termii  frhere  held;  pablteatloa  of  appointments. 

Each  term  so  appointed  must  be  held  at  the  city-hall  in  Ihe 
city  of  New-York,  except  that  auxiliary  or  additional  parts,  for 
the  transaction  of  any  business  specified  in  the  appointment, 
may  be  hold  elsewhere  within  the  city  of  New- York,  aa  dostfr- 
nated  in  the  appointment.  An  appointment  must  be  published 
in  two  newspapers,  published  in  the  city  of  New- York,  at  least 
once  in  each  week,  for  three  successive  weeks,  before  a  term  la 
held  in  pursuance  thereof. 
L.  1875.  ch,  479,  {  38. 

{  320.  Jnntleea  may  take  oatha,  aclcnofrledflrmentat  ete. 

Each  of  the  justices  may,  within  the  city  of  New-Y'ork,  ad- 
minister an  oath,  or  take  a  deposition,  or  the  acknowledgment 
or  proof  of  the  execution  of  a  written  instrument,  and  certify 
the  same,  in  like  manner  and  with  like  authority  and  effect,  as 
a  justice  of  the  supreme  court. 
L.  1874,  ch.  645,  {  8,  am'd. 

I  827.   [Am'd,  180B.1    Ordern,  ete.,  how  made. 

In  an  action  brought  in  the  court;  an  order  cannot  be  made,  or 
a  warrant  of  attachment  granted,  by  an  otlicer,  other  than  a  jus- 
tice of  the  court;  an<l  each  provi.siou  of  this  act,  which  em- 
powers an  ofliccr,  other  than  a  judge  of  the  court  in  which  an 
action  is  brought,  to  make  an  order  therein,  must  be  constriied 
as  being  exclusive  of  an  action  brought  in  the  city  coart. 

U  1S86,  ch.  MG. 
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i  828.  (Am*d,  1891,  1806,  1907,  lOlO,  1011*  1912.]  Clerk, 
deputy  clerk,  anttliitanta,  utenoarraphers,  and  typefvriter 
operators. 

The  court  has  a  clerk  who  is  appointod,  and  may  bo  remoTed, 
by  the  justices  thereof,  or  a  majority  of  them  for  cause  upon 
charges  and  after  a  hearing  after  notice,  and  who  shall  receive  a 
•alary  of  six  thousand  dollars  per  annum.  The  justices  of  the 
court  or  a  majority  of  them  must  appoint,  and  may  remove,  six 
deputy  clerks  and  not  more  than  twenty-one  assistants,  and  a 
stenographer  and  typewriter  operator  for  the  purpose  of  copying 
their  minutes  and  opinions  and  doing  such  other  confidential 
work  which  may  be  required  by  said  justices  or  the  clerk  of  the 
court  The  clerk  is  responsible  for  the  faithful  discharge  of  his 
duty  by  each  deputy  clerk,  and  each  assistant  and  the  stenog- 
rapher and  typewriter  operator.  Each  deputy  clerk,  each  as- 
sistant, and. the  stenographer  and  typewriter  operator,  is  entitled 
to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

L.  1891,  cb.  154;  L.  1890.  cb.  602;  L.  1907,  cbs.  707,  708;  L.  1910.  cb.  579; 
L  1911,  cb.  328;  L.  1912,  cb.  460.  In  effect  Sept.  1,  1912. 

I  829.  (Am*d,  190T.]    General  dntlen  of  deputr  elerk. 

The  deputy  clerk  has  all  the  powers,  and  may  perform  all  the 

duties  of  the  clerk,  when  the  ofBce  of  clerk  is  vacant,  or  at  the 

clerk's  office,  when  the  clerk  is  absent  therefrom,  or  at  a  term  or 

sitting  of  the  court  which  the  deputy  clerk  attends. 

Substltoted  for  part  of  U  1857,  cb.  295;  i  6;  Am'd  U  1907.  ch.  708.  In 
effect  Aug.  12,  1907. 

I  880.  (Am'd,  1877.]    Speelal  depvty-clerks. 

The  clerk  may  designate  as  many  of  his  assistants,  as  the  jus- 
tices of  the  court,  or  a  majority  of  them  deem  necessary,  as 
special  deputy-clerks.  Each  special  deputy-clerk  possesses,  in  the 
absence  of  the  clerk  and  a  deputy-clerk,  the  same  powers  as  the 
clerk,  at  any  sitting  or  term  of  the  court  which  he  attends,  with 
respect  to  the  business  transacted  thereat. 

i  881.  [Am*d,  1877.1  Clerk  to  account  monthly  for  teen, 
and  pay  over  the  name. 

The  clerk  must  receive,  for  the  use  of  the  city  of  New-York, 

the  fees  allowed  by  law.     He  shall  not  perform  any  servici»,  for 

which  a  fee  is  allowed  by  law,  until  the  fee  therefor  is  paid  to 

him.    He  must,  on  the  first  day  of  each  month,  or  within  three 

days  thereafter,  render  to  the  comptroller  of  the  city,  an  account, 

under  oath,  of  all  fees  received,  directly  or  indirectly,  during  the 

preceding  month,  by  him,  or  by  a  deputy-clerk,  or  either  of  his 

UBistaiits,  for  any  official  service;  and  he  must,  at  the  same  time, 
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pay  the  same  into  the  treasury  of  the  city  of  New-York.  When 
the  return  and  payment  are  so  made,  the  clerk  is  entitled  to  re- 
ceive his  compensation,  for  the  period  included  in  the  return. 
He  is  not  entitled  to  compensation  for  a  period,  for  which  he  has 
not  made  his  return  and  payment. 

L.  1S49,  cb.  144,  {  S,  amM. 

I  332.   [Am'dy  1006»  1007.1    Stenoflrrapherfl. 

The  justices  of  the  court  or  a  majority  of  them  must  appoint 
nine  stenographers  of  the  court,  and  may  at  pleasure  remove 
either  of  them.  The  justices  of  the  court,  or  a  majority  of  them, 
must,  from  time  to  tim,e,  assign  each  of  the  stenographers  to  duty 
at  the  trial  or  special  term.  Each  stenographer  is  entitled  to  a 
salary,  fixed  and  to  be  paid  as  prescril)ed  by  law  and  must  at- 
tend the  term  to  which  he  is  assigned. 

Frtmi  L.  1876,  ch.  413,  §§  1  and  4;  L.  1906,  ch.  61 ;  U  1007,  chs.  707,  70S. 
In  effect  Aug.  12,  10U7. 

§  833.   [Am*d,  1877,  1007,  lOOO.]    Official  oath;  Interpretcra. 

The  justices  of  the  court  or  a  majority  of  them,  from  time  to 
time,  must  api»oint,  and  may  at  pleasure  remove,  three  ofQclal 
Interpreters  of  the  court,  who  are  entitled  to  a  salary,  fixed  and 
to  be  paid  as  prescribed  by  law.  Before  entering  upon  their 
official  duties,  tue' clerk,  deputy  clerks,  assistant  clerks,  stenog- 
raphers, interpreters  and  attendants  must  subscribe  and  file  in 
the  office  of  the  clerk  of  the  city  of  New  York,  the  constitu- 
tional oath  of  office.  Each  interpreter  must  attend  any  trial  or 
special  term  of  the  court,  where  his  services  are  required;  and 
the  justice  therein  presiding  shall  regulate  his  attendance  thereat. 

Id.    Am'd   by  L.    1007,   chs.    707.    7U8;    L.    1009,    cb.    387.      Id   effect   8«pt. 
1,   1009. 

I  334.   [Repealed  by  L.  1909,  ch.  88.    See  Penal  Law,  {  1634.] 

I   335.    [Am*d,   1007,   1012.]    Tlie  Jantlces   tnumt  appolat   at- 
ten«lantN. 

The  justices  of  the  court  or  a  majority  of  them  must  appoint, 
and  may  at  pleasure  remove,  as  many  attendants  upon  the  court 
as  they  deem  necessary,  not  exceeding  twenty-tive.  The  justices 
of  the  court,  or  a  majority  of  them,  may  regulate  their  attend- 
ance. Each  attendant  is  entitled  to  a  salary  fixed,  and  to  be 
paid  as  i)rcscribed  by  law. 

Prnro  L.   1876,   ch.  41.^,   ||  1  and  4.     AmM  by  L.   1007,  ch.  708;  L.   1012. 
ch.  403.     In  inwt  Sept.   1,   1012. 

{   330.  Clerktt,  interpreter  and  attendantu   not   to  receive 
fee*. 

The  clerk,  the  deputy-clerk,  an  assistant  to  the  clerk,  the 
official  interpreter,  or  an  attendant  shall  not  receive  any  fee  or 
compensation,  except  his  salary,  for  any  official  service  per- 
formed by  him. 

U  1872,  ch.  438,  {  3,  am'd. 

f  337.   [Am'd,  1877.]    SnnpenMlon  of  an  ofHcer  of  tlie  conrt. 

A  justice  of  the  court  may,  by  an  instrument  under  his  hand, 
suspend  a  stenographer,  or  an  officer  specilicd  in  the  last  section, 
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for  a  period  not  exceeding  ten  days  from  the  filing  thereof.  Such 
an  instrument  must  express  the  cause  of  the  suspension,  it  must 
be  filed  in  the  office  of  the  clerk  of  the  city  aud  county  of  New 
York;  and  it  may  be  revoked,  at  any  time  before  the  expiration 
of  the  period  of  suspension,  by  an  instrument  filed  In  like  manner, 
ander  the  hand  of  the  justice  who  executed  the  first  instrumont, 
or  the  hands  of  a  majority  of  the  *  justices  of  the  court.  Where 
sQch  an  instrument  has  been  revoked,  the  officer  shall  not  be 
again  suspended  for  the  same  cause. 

SabsUtuted  £or  L.  1849,  ch.  144.  §  10. 

i  338,  [Am'd,  1910.]  ^What  mandates  mar  be  exeented 
without  the  city. 

A  mandate  of  the  court  can  be  executed  only  within  the  city 
of  New  York,  except  as  follows: 

1.  An  execution  upon  a  judgment  rendered  therein,  for  a  sum 
exceeding  twenty-five  dollars,  may  be  issued  out  of  the  court, 
tested  in  the  name  of  the  chief  justice  thereof,  to  the  sheriff  of 
any  county,  wherein  the  judgment  has  been  duly  docketed. 

2.  A  subpoena  may  be  served  within  either  of  the  counties  of 
Eichmond,   Kings,  Queens,  or  Westchester. 

3.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey  a 
subpoena,  may  be  executed  by  the  sheriff  of  the  city  and  county 
of  New-York,  or  a  marshal  of  that  city,  within  either  of  those 
cjjunties. 

4.  An  order  duly  made,  in  an  action  or  special  proceeding 
pending  in  the  court,  requiring  the  performance  of  an  act  by  a 
IMirty  thereto,  or  by  an  officer,  may  be  served  upon  a  person 
kiund  to  obey  the  order,  and  his  obedience  thereto  may  be 
required  in  any  part  of  the  State. 

5.  An  order  to  show  cause,  why  a  person  should  not  be  pun- 
ished for  a  contempt  of  the  court,  may  be  served  by  any  per- 
son in  any  part  of  the  State. 

6.  A  warrant  to  apprehend,  and  bring  before  the  court,  a  per- 
i^on  charged  with  such  contempt,  muj'  be  executed  by  the  sheriff 
[>f  the  city  and  county  of  New  York,  or  a  marshal  of  that  city, 
in  any  part  of  the  State. 

L.  1875,  cli.  479.   §  40.     Am'd  L.  1910,  ch.  583.     In  effect  Jane  22,  1910. 

^  I  339.    [Am'dy    1885.]    Direction    and    execution    of    man- 
dates. 

In  an  action  brought  in  the  court,  an  order  of  arrest,  a  war- 
rant of  attachment,  an  execution,  or  a  reijuisition  \o  replevy  a 
chattel,  must  be  directed  to  and  executed  by  the  sheriff.  Any 
other  mandate,  which  must  have  been  directed  to  and  executed 
by  the  sheriff  of  the  city  and  county  of  New  York,  if  it  issued 
out  of  the  supreme  court,  may,  where  it  issues  out  of  the  city 
eourt,  be  directed  to  .and  executed  either  by  that  shcrifT,  or  a 
marshal  of  that  city,  named  therrin.  A  mnrslinl  is  entitled  to 
the  same  fees  as  the  sheriff,  upon  a  ninndate  dirocte<l  to  hint,  or 
pi»D»the  service  of  a  summons;  and  each  i)rovisi()n  of  law,  relat- 
ing to  the  exMnition  of  a  niandnte  by  the  sheriff,^  and  the  power 
and  control  of  the  court  over  the  sheriff  executiiii?  the  same, 
Applies   to   the  marshal.     The   return   of   a   marshal   to   such   a 
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mandate,  or  his  certificate  of  the  execution  thereof,  or  of  the 

seryice  of  any  paper  seryed   by  him,   has   the  ^ame  force  and 

effect,  as  the  like  return  and  certificate  of  a  sheriff. 

L.  1865.  ch.  400,  {12  and  3;  and  L.  1872,  ch.  629,  {  8,  as  affected  hj  L. 
1876.  ch.  625,  and  2  B.  L.,  {  114 ;  L.  1895.  ch.  940. 

I  839-a.   [Added»  1912.]    D;eiit ruction  of  useless  reebrds. 

The  justices  of  the  city  court,  or  a  majority  of  thorn,  may, 
upon  petition  of  the  clerk  of  such  court,  by  order  made  at  any 
tenn  thereof,  dire<'t  the  clerk  of  the  court  to  destroy  any  records 
or  papers  deposited  or  filed  in  his  oflJce  which  the  justices  of  the 
court  or  a  majority  of  them  conclude  to  be  no  longer  necessary 
for  any  purpose  whatsoever. 
Added  by  L.  1912,  ch.  515.     In  effect  Sept.  1,  1912. 
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ITrLE  V. 
The  county  courts. 

See.  840.  Jnrladictkn. 

341.  Domestic  corporation,  etc.,  wh(>n  deemed  ref^ldont,  etc. 

342.  Action,  etc.,  wherein  county  jndse  Is  Incnpahle  to  act. 

343.  Supreme  court  may  remove  action,  and  change  place  of  trial* 

344.  Effect  of  order  of  remoTal;  appeal,  etc. 
34d.  Stay  of  proceedings. 

340.  BeoQOTal  of  action  not  to  impair  prooefw,  etc. 
347.  Couuty  court  may  send  its  process  to  any  county. 

848,  When  Jurisdiction,  etc.,  co-exteiisive  with  supreme  court. 

849.  Power  of  county  Judge  In  spoclal  proceedings.  i 
S60.  Fines  and  penalties;  how  remitted. 

351.  Bestrlctlon  upon  jwwer  to  romlt.  . 

352.  Notice  of  application,  etc. ;  costs  to  be  paid  on  remission.  4 

353.  Pines  Imposed  by  Justices  of  the  peace;  how  remitted. 

354.  Who  may  make  oitlera. 

355.  Gounty  court  sessions  and  terms. 

356.  [Old  section.]     Notice  of  ap|X)lutment  to  be  publlKhed. 
356.  [New  section.]     Power  of  couuty  Judge  when  huliliug  court  In  aaothei 

county. 
857.  Jurors,  how  drawn  and  notified. 

358.  Stenographers  for  coiuity  courts. 

359.  Stenographer  for  county  courts  in  Kings  and  Queens  counties. 

360.  Interpreters  for  county  court,  etc..  In  Kings  couuty. 

361.  Stenographers. 

I  340.  [Am'd,   189S,   1909,    1010.]      Jurisdiction. 

The  jurisdiction  of  each  county  court  extends  to  the  following 
actions  and  special  proceedings,  in  addition  to  the  jurisdiction, 
power,  and  authority,  conferred  upon  a  county  court,  in  a  par- 
ticular case,  by  special  statutory  provision: 

L  To  an  action  for  the  partition  of  real  property;  for  dower; 
for  the  foreclosure,  redemption,  or  satisfaction  of  a  mortgrage 
opon  real  property;  or  to  procure  a  judgment  requiring  a  specific 
performance  of  a  contract,  relating  to  real  property;  where  the 
real  property,  to  which  the  action  relates,  is  situated  within  the 
county;  or  to  foreclose  a  lien  upon  a  chattel,  in  a  case  specified 
in  section  two  hundred  and  0ix  of  the  Ken  law,  where  the  lien 
doefl  not  exceed  one  thousand  dollars  in  amount,  and  the  chattel 
is  found  within  the  county. 

,2w  To  an  action  in  favor  of  the  executor,  administrator  or  as- 
tifQee  of  a  judgment  creditor,  or  in  a  proper  case,  in  favor  of  the 
judgment  creditor,  to  recover  a  judgment  for  money  remaining 
due  noon  a  judgment  rendered  in  the  same  court. 

3.  TO  an  action  for  any  other  cause,  where  the  defendant  is, 
or  if  there  are  two  or  more  defendants,  where  all  of  them  are,  at 
the  time  of  the  commencement  of  the  action,  residents  of  the 
county,  and  wherein  the  complaint  demands  judgment  for  a  sum 
of  money  only,  not  exceeding  two  thousand  dollars;  or  to  recover 
one  or  more  chattels,  the  aggregate  value  of  which  does  not 
exceed  one  thousand  dollars,  with  or  without  damages  for  the 
taking  or  detention  thereof. 

4.  To  the  cmstody  of  the  person  and  the  care  of  the  property, 
concurrently  with  tne  supreme  court,  of  a  resident  of  the  county, 

'  vho  is  incompetent  to  manage  his  affairs,  by  reason  of  lunacy. 
Idiocy,  or  habitual  drunkenness;  or  imbecility  arising  from  old 
afe  or  lofni  of  memory  and  understanding  or  other  cause;  and  to 
wery  special  proceeding,  which  the  supreme  court  has  jurisdic- 
t»n  to  entertain,  for  the  appointment  of  a  committee  of  the 
person  or  of  the  property  of  such  an  incompetent  person  or  for 
the  sale  or  other  disposition  of  the  renl  property  situated  within 
the  county  of  a  person,  wherever  residert,  who  is  so  incompe- 
tent for  either  of  the  reasons  aforesaid,  or  who  is  an  infant; 
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or  for  the  sale  or  other  dispoeition  of  the  real  property,  situated 
withiu  the  younty,  of  a  domestic  reii>;loui>  corporation. 

L.  1895,  ch.  040;  Ck>.  Proc,  I  30,  part  of  subd.  1.  as  wn'U  1870,  ch,  401, 
I  1.  Am'd  by  L.  1009,  ch.  65,  f  3;  L.  1010,  ch.  123,  In  eflfw-t  Sept,  1. 
1910.  See  note  38a  of  notes  of  Board  of  Statutory  ObnsoUdation  at  end  of 
code. 

/l,4^^\f  %  341.   [Ani'd,     18f>0,     1?>11.]    DomoMtio     oorporatlon.     etCM 
n  j^6>Mlieu  deemed  reiildeiit^  eto. 

For  the  purpose  of  determininff  the  Jurisdiction  of  a  county 
court,  in  either  of  the  cases  speciGed  in  the  last  section,  a  domes- 
tic corporation  or  joint-stock  association,  whose  principal  place  of 
business  is  established,  by  or  pursuant  to  a  statute,  or  by  its  arti- 
|V  clcs  of  association,   or  whose  principal  place  of  businesia  or  any 

■a  part  of  its  plant  or  plants,  shops,  factories  or  offices  is  actually 

H  located   within  the  county,   or  in   case  of  a   railroad  corporation 

V  where  any  portion  of  the  road  operated  by  it  is  within  the  county, 

W^  it  is  deemed  a  resident  of  the  county;  and  personal  service  of  a 

summons,  made  within  the  county,  as  prescribed  in  this  act,  or 
personal  service  of  a  mandate,  whereby  a  special  proceeding  is 
commenced,  made  within  the  county,  as  prescribed  in  this  act  for 
personal  service  of  a  summons,  is  sufficient  service  thereof  upon  a 
domestic  corporation  wherever  it  is  located. 

L.  1899,  ch.  320;  L.  1011.  ch,  OS,  in  effect  Sept.  1,  1911. 

§  342.  rAm'dy  1877.]  ActloBy  ete*t  'whereta  •onmtr  tmi^9% 
Is  ijiciipable   to   act* 

if  the  county  jud^e  is,  for  any  causey  incapable  to  act  In  ab 
actioh  or  special  proceediuR,  pendinK  in  the  county  court,  or 
before  him,  he  must  make,  and  file  in  the  office  of  the  clerk,  a 
certificate  of  the  fact;  and  thereupon  the  special  countj  Judgev 
if  any,  and  if  not  dis(iualifi(^,  must  act  as  county  judge  ia 
that  action  or  special  proceedinK.  Upon  the  filing  of  the  cer» 
tificate,  where  there  is  no  special  county  judge,  or  the  special 
county  judge  is  disqualificHl,  the  action  or  special  proceeding  is 
removed  to  the  supreme  court,  if  it  is  then  pending  in  the 
county  court;  if  it  is  pending  before  the  county  judge,  it  may 
be  continued  before  any  justice  of  the  supreme  court  within 
the  same  judicial  district.  The  supreme  court,  upon  the  apnli- 
catiou  of  cither  party,  made  upon  notice,  and  ucK)n  proof  tnat 
the  county  judge  is  incapable  to  act  in  an  action  or  Bpeoial 
proceeding  pending  in  the  county  court,  may,  and  if  the  special 
county  judge  is  also  incapable  to  act,  must,  make  au  order  re- 
moving it  to  the  supreme  court.  Thereupon  the  subsequent  pro* 
ceedings  in  the  supreme  court  must  be  the  same  as  if  it  nad 
originally  been  brought  in  tliat  court,  except  that  an  objectloii 
to  the  jurisdiction  may  be  taken,  which  might  have  been  taken 
in  the  county  court. 
See  last  clause,  subd.  13  of  {  30,  Co.  Proc.,  as  am*4  1876,  cIl  481. 

I  343.  Supreme  eoart  ia«T  vemoTe  aetl0n»  and  eluattf« 
place  of  trla.1. 

The  supreme  court  nmy,  by  an  order,  made  at  any  time  aft^ 
joinder  of  an  issue  of  fact,  and  beforje  the  trial  thereof,  remova 
to  itself  an  action,  brought  in  a  county  court,  under  subdiTision 
second  or  subdivision  third  of  the  last  section  but  two*  for  the 
pnri)ose  of  changing  the  place  of  trial  thereof.  Where  an  (»rder 
for  removal  is  made,  as  prescribed  in  this  section,  the  place  of 
trial  of  the  action  must  be  changed  by  tlio  same  order  to  another 
county:  and  the  sulis<'(]uent  pnM'(V(lin£r>9  therein^  must  be  th# 
Rumo,  as  if  the  action  had  been  (u-iginally  brought  in  the  stiprema 
court. 

See  last  clause,  subd.  1  of  same  section. 
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I  a^M.  t^K^^    of    ordi^r    of    reaiovolf    Miipealy    ete. 

An  <3rd€»r  of  removjil,  mnde  aw  pn»scril>ed  in  ^itlior  of  the 
\s.»t  two  fteethms,  tak<»«  effect  ui>ori  the  entry  th«*reof  in  the 
oflh-e  of  1h<»  county  clerk.  Where  the  order  (directs  that  the 
action  be  tried  \n  another  county,  the  clerk  with  whom  it  is 
eufered,  must  forthwith  deKror  to  the  clerk  of  that  county,  all 
paijers  filed  therein,  and  certitied  t-opies  of  oil  minutes*  and  en- 
tries relating  thereto;  which  must  be  tile<l,  entered,  or  recorded, 
as  the  case  requires,  in  the  otlice  of  the  last  mentioned  clerk. 
The  provisions  of  tieotiofi  271  of  this  act  apply  to  an  appeal 
tjiketi  from  such  au  order. 

f  346.  Stay   of   proceed! nsrs, 

Aq  order  to  at  ay  proceedinKs,  for  the  purpose  of  afford  ins  an 
opportunity  to  UMike  the  apphcation  for  rcrnoviil,  may  be  made 
l»y  the  county  judKC,  or  by  a  judj^e  authorized  to  make  such  an 
order  in  the  supreme  court  pnd  with  like  effect  and  under  like 
circumstances* 

f  3441.  Reinoval  of  oetloa   not   to   impair   prooess,   ete. 

The  removal  of  au  action  or  Hpe<MHl  proceeding,  as  py-escrib<Hi 
in  this  title,  dixts  not  invalidate,  or  in  any  manner  impair,  a 
pro<-c«s,  provisional  reuunly,  or  other  prcucedinj;,  or  a  bond, 
undcrt:ikin»?,  or  recojjniziiiue  in  the  action  or  sp<H*ial  proceeding 
s<»  remove<l;  each  of  which  continues  to  hav(»  the  same  validity 
and  efft'ct,  as  if  tlie  removal  had  not  been  made.  Where 
bail  was"  given,  the  surrender  of  the  defendant  in  the  supreme 
court  has  the  same  effect,  as  a  surrender  in  the  county  court 
would  have  had,  if  the  action  or  special  proceeding  had  remiiiued 
therein. 

I  347.   County  «ovrt  may  send  its  process  to  any  county. 

A  county  court  haa  power,  in  an  action  or  spetiial  proceeding 
of  which  it  has  jurisdiction,  to  send  its  process  and  other  man- 
dste«  into  any  county  of  the  State,  for  service  or  execution,  and 
to  enforce  obedience  thereto,  with  like  power  and  authority  as 
the  .supreme   court. 

{  :Vt>).  "Wlien  Jarisdiction,  etc.,  co-extenaivo  witlk  sa- 
premc    court. 

Where  a  county  court  has  jurisdiction  of  an  action  or  a  special 
prr>ceedinfr,  it  possesses  the  same  jurisdiction,  power  and  author- 
ity in  and  over  the  same,  and  in  the  course  of  the  proceedimrs 
therein,  which  the  supreme  court  possesses  in  a  like  case:  and 
it  may  rentier  any  judjrment.  or  ^rant  either  party  any  relief, 
which  the  supreme  court  mij?ht  render  or  jrrant  in  a  like  case, 
and  may  enforce  its  mandates  in  like  manner  as  tln^  sujjrenie 
court.  And  the  county  judge  possesses  the  same  power  ntid 
authority,  in  the  action  or  siXHial  proceedinjr,  which  a  justice 
f»f.the  supreme  conrt  possesses,  in  a  like  action  or  special  pro- 
t'^^nlinjr,  brought  in  the  supreme  court. 

I   3-19.   Power   of   connty   Jnilsre   in    npeclnl   proceed IniirM. 

The  county  judpe  also  prjsso^ses  the  snine  pnwj^r  and  aiithoiity, 
hi  a  fapocial  proceeding,  which  cnn  be  lawfully  Inslituted  !>ef(»re 
Wm.  oat  of  court,  which  a  justice  of  the  sui>reme  court  pos- 
seseeii  In  a  like  special  proceeding,  instituted  befort*  him  in  like 
Buinner. 

I  380.  'Flaea   and    penalties}    ho-w    remitted. 

I'pon  the  or»plication  of  a  person,  wlio  has  been  fined'  by  a 
eoiirt,  or  of  a  person  whose  recoirmV/anco  has  become  forfeited, 
or  of  his  surety,  th<*  county  <«eurt  nf  (ho  county  in  which  the 
t*»rm  of  the  conrt  was  h(dd,  whei-o  the  tine  was  imitosed.  or  the 
recognizance  taken,   may,   exi-ei**    as  otherwise   i)res(ril)ed   in   the 
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next  section,  upon  good  cauae  shown,  and  upon  suck  terns  as 
it  deems  jast,  make  an  order,  remitting  tne  fine,  wholly  or 
partly,  or  the  forfeiture  of  the  recognizance,  .or  part  of  the 
penalty  thereof;  or  it  may  discharge  the  recognizance.  If  a 
fine  so  remitted  has  been  paid,  the  county  treasurer,  or  other 
officer,  in  whose  hands  the  money  remains,  must  pay  the  Baine» 
or  the  part  remitted,  according  to  the  order. 

2  R.  S.  486,  9  87. 

S  3S1.    [Am'dt  1898.]     Re»trictiona  vpon  poorer  to  reaait. 

Tho  last  section  does  not  authorize  a  county  court  to  remit 
any  part  of  a  fine  exceeding  two  hundred  and  fifty  dollars  im- 
posed by  the  supreme  court  upon  conviction  for  a  criminal 
offenso;  or  a  fine  to  any  amount  imposed  by  a  court  upon  an 
olficer  or  other  person,  for  an  actual  contempt  of  court,  or  for 
disobedience  to  its  process,  or  other  mandate;  or  to  remit  or 
dibcfaargo  a  recognizance  taken  in  its  county  for  the  appearance 
of  a  person  in  another  county.  In  the  latter  case,  the  power 
of  remitting  or  discharginj?  the  recognizance  is  vested  in  the 
county  court  of  the  county,  in  which  the  person  is  bound  to 
appear. 

Id.,  §  88,  am'd;  L.  1806.  ch.  946. 

§  352.  Notice  of  application,  etc.}  costs  to  be  pAlA  on 
remiaMlon. 

An  application  for  nn  order,  as  prescribed  in  the  last  section 
hut  one,  cannot  be  heard,  until  sncn  notice  thereof  as  the  conrt 
deems  reasouable,  has  been  given  to  the  district-attorney  of 
the  county,  and  until  he  has  had  an  opportunity  to  examine  the 
matter,  and  prepare  to  resist  the  application.  And  upon  grant- 
ing  such  ao  order^  the  court  must  always  impose,  as  a  condition 
thereof,  the  payment  of  the  costs  and  expenses,  if  any,  incurred 
in  an  action  or  special  proceeding  for  the  collection  of  the  fine, 
or  the  penalty  of  the  recognizance. 
Id.,    §t   80   and   41. 

§  863.  Fines  imposed  by  Justices  of  tbe  peaeo|  Itoir 
ren&itted. 

Where  a  person  has  been  fined  by  a  conrt  of  special  sessions, 
or  by  a  justice  of  the  peace,  upon  a  conviction  for  an  offence, 
and  has  been  committed  to  jail  for  non-payment  of  the  fine,  the 
county  court  of  the  county  may  make  an  order,  remitting  the 
fine,  wholly  or  partly,  and  discharging  him  from  his  imprison- 
ment. The  power  conferred  by  this  section  must  be  exercised 
in  the  manner  prescribed,  and  subject  to  the  provisions  con- 
tained, in  the  last  three  sections. 

Id.,  i  42. 

I  354.    "Who  mny  mnlce   orders. 

In  an  action  or  special  proceeding  in  a  county  court,  an  order 
may  be  made  without  notice,  or  an  order  to  stay  proceedinjirs 
may  be  made  upon  notice,  by  a  justice  of  the  supreme  court,  or 
by  the  county  judge  of  the  county  where  the  attorney  for  tha 
applicant  resides,  in  a  case  where  the  county  judge,  in  whose  j 
court  the  action  or  special  proceeding  is  brought,  may  make 
the  same,  out  of  court;  and  with  like  effect. 

See   L.    1847,   eh.  280,   i  84. 
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f  3R5.  [Am'd,  1877,  190O.]  Coantr  court  iie»«tonii  and 
term*. 

The  county  court  is  always  open  for  the  transaction  of  any 
basiness,  fur  which  notice  is  not  required  to  be  given  to  »u 
adverse  party,  except  where  it  is  specially  prescribed  by  iaw, 
that  the  business  must  be  done  at  a  stated  term. 

Sec  Co.    I»roc.,    f   31,    and   L.    1847,    ch.    470,    part  of   |    24.  Am'd   by   L. 

1909.    ch.    65.    Alflo    partly    repealed    by    U    1900.    ch.    35.    See  Coaiwlidated 

Uws.    tit.    Jndldary   Law,    §|    100-101.      See  note   39   of  notes  of   Board   of 
Statutory  Oonaolidatloa  at  end  of  code. 

i  356.  [Old  section  repealed  by  L.  1909,  chs.  16  and  3o.  See 
Consolidated    Laws,    tit.    County    Law,    |    240,   Judiciary    Law, 

I  3S0.  [Ne^fr  section  —  Added,  lOOO.]  Po^ver  of  county 
indge  Yfhen  holdiniT  court  in  anotbcr  county. 

During  the  period  that  any  county  judge  shall  be  in  a  county 
other  than  his  own,  for  the  purpose  of  holding  courts  therein, 
he  may  exercise  all  the  powers  and  perform  all  the  duties  of  the 
county  judge  of  such  other  county,  which  said  last-mentioned 
judge  is  by  law.  authorized  to  exercise  and  perform  out  of  court 
or  in  vacation;  provided,  however,  that  nothing  herein  contained 
shall  empower  him  to  pe^rform  the  duties  of  surrogate  in  such 
other  county. 

Added  by  L.  1909.  ch.  65.  Derivation  —  L.  1877,  ch.  11,  I  1.  See 
Bote  1  of  notes  of  Board  of  Statutory   Consolidation  at  end  of  code. 

t  857.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §§  533.  541.) 

f  358.  [Partly  repealed  by  L.  1909,  chs.  16  and  35;  but  see 
Consolidated  Laws,  tits.  County  Law,  §  12,  Judiciary  Law, 
I  197,  which  embody  the  whole  of  this  section.] 

t  350.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit  Judiciary  Law,  |§  196,  197,  285,  318,  319.] 

I  aao.  [Repealed  by  L.  1900,  chs.  35  and  65.  See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  §§  198,  382-385;  and  also  Code 
Civ.  Proc,  $  2513a.] 

I  361.  [Repealed  by  L.  1909,  ch,  35.  See  Consolidated  Laws, 
tit  Judiciary  Law,  §§  197,  318,  319.J 
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CHAPTER  IV, 

Limitation  of  the  Time  of  Enforcing  a  Ciwil 

Remedy. 

TITIiB     1.— AetUat  ftr  the  BeooTery  of  BeftI  Properly. 

TITLB    II.— Ictiont  otker  tkui  for  the  BoeOTorf  of  Bo«l  Pfoporty. 

TITLB  III.— Clonoral  Prottiions. 

TITLB  I. 

Actions  for  the  recovery  of  real  property. 

8«c.  362.  When  the  people  will  not  tue. 
363.  Action  by  grantee*  from  the   State, 
864.  Action  after  anDulllng  lettere  patent. 
36S,  SCO    Soliln  within  tweutjr   yeura,   when   noceiaary,  etc. 

867.  Action   after   entry. 

868.  PoeBeealon,  when  presnmod;  occupation  presumed  to  be  under  lecal 

tlUe. 

869.  Adveree    poesesalon    under   written    Inttraiient   or    jadgment. 

870.  Id.:   what  constitutes  It. 

371.  Adverse  possession  under  claim  of  title  not  written. 

872.  Id.,  what  con-stltutea  It. 

873.  Relation  of  landlord  and  tenant,  as  affecting  adverse  posoesaloii. 

874.  Right   not  affected  by  descent  cast. 

876.  Certain   disabilities  excluded  from  time  to  commence  actioo. 

I  862.    \%'lieii   the   people   will  not  nne. 

The  pt^ple  of  the  State  will  not  sue  a  person  for  or  witli 
respect  to  real  property,  or  the  i«8tios  or  profits  thereof,  by  reason 
of  the  right  or  title  of  the  people  to  the  same,  unless  either, 

1.  The  cause  of  action  accrued  within  forty  years  hefore  the 
action  is  commenced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  have  received 
the  rents  and  profits  of  the  real  property,  or  of  some  part  thereof, 
within  the  same  period  of  time. 

Oo.  Proc.,  S  76,  am*d. 

§  3418.    Action  by  grwint^e  from  the  6teit«. 

An  action  shall  not  be  brought  for  or  with  respect  to  real 
property,  by  a  person  claimiuK  by  virtue  of  letters  patent  or  a 
grant,  from  the  people  of  the  State,  unless  it  might  have  been 
maintained  by  the  people,  as  prescrib^Ml  in  this  title,  li  the 
patent  or  grant  had  not  been  issued  or  made. 
Id.,  f  76. 

S  364.     Action   after  annnlllnsr  letters   patent. 

Where  letters  patent  or  a  grant  of  real  property,  issued  or 
made  by  the  people  of  the  State,  are  declared  void  by  the 
determination  of  a  competent  court,  rendered  upon  an  Allegation 
of  a  fraudulent  suggestion  or  concealment,  or  of  a  forfeiture,  or 
mistake,  or  ignorance  of  a  material  fact,  or  wrongful  detaining, 
or  defective  title;  an  action  of  ejectment,  to  recover  the  premises 
in  question,  may  be  commenced,  either  by  the  p<H)ple,  or  by  a 
subsequent  patentee  or  grantee  of  the  same  premises,  his  heirs, 
or  assigns,  within  twenty  years  after  the  determination  is  made: 
but  not  after  that  period. 

M..  f  rr. 
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i  M6.   SelslA  wlUnin  twenty  jcmrmp  when  neeeas^ry,  ei» 

An  action  to  recover  real  property,  or  the  possession  thereof, 
cannot  he  maintained  by  a  party,  Qther  than  the  people,  unleM 
the  plaintiff,  his  ancestor,  predecessor,  or  srrantor,  waa  seized  or 
poBsestfed  of  the  premises  in  qiiestign,  within  twenty  years  before 
the  commencement  of  the  action. 

jo.  Pr©c.,   i  78. 

i  360.     Tlie    name. 

A  defence  or  countorclaim,  founded  upon  the  title  to  real 
property,  or  to  rents  or  tiervices  out  of  the  same,  is  not  effectual, 
anleFS  the  person  makinfc  it,  or  under  whose  title  it  is  made,  or 
hi4  ancestor,  predecessor,  or  grantor,  was  seized  or  p^ssetMed  of 
the  premises  in  question,  within  twenty  years  before  the  com- 
mittin};  of  the  act,  with  respeet  to  which  it  is  made. 

Id,.  I  79.   am'd. 

i  367.     Action   after    entry. 

An  entry  upon  real  property  is  not  sufficient  or  valid  as  a 
claim,  unless  an  action  is  commenced  thereupon,  within  one 
year  after  the  making  thereof,  and  within  twenty  yeara  after 
the  time,  when  the  right  to  make  it  descended  or  accrued. 

14,  f  so. 

{368.  Poaaeaalon,  KVlieu  pre«iimed|  oceHpatlou  presnn&ed 
to  be  nn»1er   leval   title. 

la  an  action  to  recover  real  property^  of  the  poMesaloa  thereof, 
the  person  who  establishes  a  legal  title  to  the  iiremises  is  pre>« 
samed  to  have  been  possemod  thereof,  within  the  time  required 
by  law;  and  the  occupation  of  the  premises,  by  another  person. 
IB  deemed  to  have  been  under  and  in  subordination  to  the  legal 
title,  unless  the  premises  have  been  held  and  possessed  adversely 
to  the  legal  title,  for  twenty  years  before  the  commencement 
of  the  action. 

U..  i  81. 

i  869.  Adverse  ponaeasion  nnder  Trritten  inatmment  or 
larffrment. 

Where  the  occupant,  or  those  under  whom  he  claims,  entered 
into  the  possession  of  the  prtnoises,  nnder  claim  of  title,  exclu- 
sive of  any  other  right,  founding  the  claim  upon  a  writt(»n 
instrument,  as  being  a  conveyance  of  the  premises  in  question, 
or  upon  the  decree  or  judgment  of  a  competent  court;  and 
there  has  been  a  continued  occupation  and  possession  of  the 
premises,  included  in  the  iu^rument,  decree,  or  judgment^  or 
of  pome  part  thereof,  for  twentj'  years,  under  the  same  claim;  , 
the  premises  so  included  are  deemed  to  have  been  held  adverseh*;  ' 
except  that  where  they  consist  of  a  tract,  divided  info  lots,  thV* 
{losse^sion  of  one  lot  is  not  deemed  a  possession  of  any  other  lot. 

U^  i  88. 

f  870.    Id. I  wltat  constitntea  it. 

For  the  purpose  of  constituting  an  adverse  possession,  by  a 
ptraon  claiming  a  title,  founded  upon  a  written  instrtiment,  or 
t  judgment  or  decree.  land  is  deemed  to  have  been  possessed 
asd  occupied  in  either  of  the  follawing  cases: 

1.  Where  it  has  been  usually  cultivated  or  improved.  ' 

2.  Where  it  has  been  protected  by  a  substantial  inclosurei 
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3.  Where,  although  not  inclosed,  it  has  been  used  for  the  sup- 
ply of  fuel,  or  of  fencing  timber,  either  for  the  purposes  of  hu»> 
bandry,  or  for  the  ordinary  use  of  the  occupant. 

Where  a  known  farm  or  a  single  lot  has  been  partly  improved, 
the  portion  of  the  farm  or  lot  that  has  been  left  not  cleared,  or 
not  inclosed,  according  to  the  usnal  course  and  custom  of  the 
adjoining  country,  is  deemed  to  have  been  occupied  for  the  samf 
length  of  time,  as  the  part  improyed  and  cultivated. 
Co.Proo. ,  i  88,  am'd. 

I  871*  Adverse  poaaeaatoa  under  elaim  of  title  not  iprrlttea. 

Where  there  has  been  an  actual  continued  occupation  of  prem- 
ises, under  a  claim  of  title,  exclusive  of  any  other  right,  but  not 
founded  upon  a  written  instrument,  or  a  Judgment  or  decree,  the 
premises  so  actually  occupied,  and  no  others,  are  deemed  to  nave 
been  held  adversely, 

I<1.,|M. 

i  878.  Id,  I  what  eomstitnteB  ft* 

For  the  purpose  of  constituting  an  adverse  possession,  by  a  per- 
son claiming  title,  not  founded  upon  a  written  instrument,  ov  a 
Judgnient  or  decree,  land  is  deemed  to  have  been  possessed  imd 
occupied  in  either  of  the  following  cases,  and  no  others: 

1.  Where  it  has  been  protected  by  a  substantial  indosvre.      ^ 

2.  Where  it  has  been  oaually  cultivated  or  improved. 
id.,im. 


I  8T8.  Relatlom  of  landlord  and  tenant,  aa  aCeetias 
adTerse  po«»e»Bion. 

Where  the  relation  of  landlord  and  tenant  has  existed  between 
any  persons  the  possession  of  the  tenant  is  deemed  the  possession 
of  the  landlord,  until  the  expiration  of  twenty  years  after  the 
termination  of  the  tenancy;  or,  where  there  has  been  no  written 
lease,  until  the  expiration  of  twenty  years  after  the  last  payment 
of  rent;  notwithstanding  that  the  tenant  has  acquired  another 
title,  or  has  claimed  to  hold  adversely  to  his  landlord.  But  this 
presumption  shall  not  be  made,  after  the  periods  prescribed  in 
this  section. 

Id,  196. 

i  874.  Rifflit  not  alTeoted  lir  deaeent  east. 

The  right  of  a  person  to  the  possession  of  real  property  is  not 
impaired  or  affected,  by  a  descent  being  oast,  in  consequence  of 
che  death  of  a  person  in  possession  of  the  property. 

ia.,187. 

i  378.  Certain  di»a1iUitie»  excluded  from  time  to  eom- 
n&ence  action. 

If  a  person,  who  might  maintain  an  action  to  recover  real  prop- 
erty, or  the  possession  thereof,  or  make  an  entry,  or  interpose  a 
defence  or  counterclaim,  founded  on  the  title  to  real  property,  or 
to  rents  or  services  out  of  the  same,  is  when  his  title  first  de- 
scends, or  his  cause  of  action  or  right  of  entry  first  accmes, 
either ' 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con* 
Tiction  of  a  criminal  offence,  for  a  term  less  than  for  life: 

84 
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The  time  of  sach  a  disability  is  not  a  part  of  the  time,  limited 
in  tliis  title,  for  commencing  the  action,  or  making  the  entry,  or 
inteipodng  the  defence  or  connterclann;  except  tliAt  the  time  «o 
limited  cannot  be  extended  more  than  ten  years,  after  the  disa- 
bility ceases,  or  after  the  death  of  the  person  so  disabled. 

^  Pioe.,  I  tt. 
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TiTiiB  n. 

Acticniii  other  than  for  the  reoovery  of  real  in'opegiy. 

See.  876.  Wbeo  nttofactton  of  Jadpment  preavmed. 

877.  Effect   of    retai-n    of   execution. 

878.  How  presumption   raised.  ^' ' 

879.  Limitation  of  action  to  redeem  from  a  mertgafa. 

880.  Other  periods  of  llmlUtton. 

381.  Within   twenty   years. 

382.  Within  six  years. 

883.  Within  three   years. 

884.  Within  two  years. 

385.  Within  one  year. 

386.  When  cause  of  action  accrues  on  a  current  account. 
&87.  Action  for  penalty,  etc.,  by  any  person  who  wlU  sue. 
888.  Actions  not   before  provided  for. 

]U38.  Actions  by  the  people  subject  to  the  same  limitations. 

8dO.  Actions  agatnat  a  iHm-i«Bid«it»  upon  a  demantf  barred  hj  Ite  tew 

of  his  residence. 
300a.  Limitation  of  time  to  enforce  a  cau»e  of  action  arising  in  another 

state. 
301.  When  i>eraon  liable,  etc.,  dies  without  the  state. 
892.  CaiiHo  of   action   accnilna  between   the   death  of  a   testator  or  In- 

tei<tate,  and  tlie  grant  of  lettersi. 
808.  No  limitation  of  action  on  bank  notes,  etc. 
Mi,  Action  against  directors,  etc.,  of  banks. 
886,  Acknowledgment  or  new  promise  mnst  be  in  writing. 

896.  Bxceptions,   as  to  persons  under  disabilities. 

897.  Defence  or  counterclaim. 


§  :{76.  [Ain'd,  1884.]  lA^ben  umtimtMCtlowk  of  JadsaaemC 
prcmmacd. 

A  final  judfrment  or  decree  for  a  sum  of  money,  or  directing 
the  payment  of  a  sum  of  money,  heretofore  rendered  in  a  sar* 
rogate*8  court  of  the  State,  or  heretofore  or  hereafter  rendered. 
In  a  court  of  record  within  the  United  States,  or  elsewhere,  or 
hereafter  docketed  pursuant  to  the  provisions  of  section  thirty 
hundred  and  seventeen  of  this  act,  is  presumed  to  be  paid  and 
satisfied,  after  the  expiration,  of  twenty  years  from  the  time, 
when  the  party  recovering  it  was  first  entitled  to  a  mandate  to  * 
enforce  it.  This  presumption  is  conclusive,  except  as  against  a 
person,  who,  within  twenty  years  from  that  time,  makes  a  pay- 
ment or  acknowledges  an  indebtedness  of  some  part  of  the 
amount  recovered  by  the  judgment  or  decree,  or  his  heir  or  per- 
sonal representative,  or  a  person  whom  he  otherwise  represents. 
Such  an  acknowledgment  must  be  in  writing,  and  signed  by  the 
person  to  be  charged  thereby. 

L.   1804,   cb.   807. 

I  377.    ESifect  of  return  of  execution. 

If  the  proof  of  payment,  under  the  last  section,  consists  of  the 
return  of  an  execution  partly  satisfied,  the  adverse  party  may 
show,  in  full  avoidance  of  the  effect  thereof,  that  the  alleged 
partial  satisfaction  did  not  proceed  from  a  payment  made,  or  a 
sale  of  property  claimed,  by  him  or  by  a  person  whom  he  repre- 
sents. 

%  378.     Ho^r    presumption    raised. 

A  person  may  avail  himself  of  the  presumption  created  by  the 
last  section  but  one,  under  an  allegation  that  the  action  wa» 
not  commenced,  or  that  the  proceeding  was  not  taken,  within  the 
time  therein  limited. 

f  870.    liimitation  of  action  to  redeem  from  a  mortvace. 

An  action  to  redeem  real  property  from  a  mortgage,  with  or 
without  an  account  of  rents  and  profits,  may  be  maintained  hjr 
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the  mortgagor,  or  those  claiming  under  him,  against  the 
gagee  in  possession,  or  those  claiming  under  him,  unless 
thej  haTe  continuously  maintained  an  adyerse  possession 
mortgaged  premises,  for  twenty  years  after  the  breach  of 
dition  of  the  mortgage,  or  the  non-fulfilment  of  a  co 
therein  contained. 

S  880.    Otker  periods  of  llmttation. 

I        The  following  actions  must  be  commenced  within  the  fol 
periods,  after  tne  cause  of  action  has  accrued. 

00.  Pxoe.,  part  of  {  74.  and  f  80. 

i  381.   (Ana'd,  1877.]      IVitbin  twenty  year*. 

Within  twenty  years: 

An  action  upon  a  sealed  instrument. 

But  where  the  action  is  brought  for  breach  of  a  coven 
seizin,  or  against  incumbrances,  the  cause  of  action  i 
the  purposes  of  this  section  only,  deemed  to  have  accruec 
an  eriction,  and  not  before. 

Id.,  part  sf  I  90. 

S  888.    [Am'd,  1877,  oli.  416  and  422.]      PFitliin  Mix  i 

Within  six  years: 

1.  An  action  upon  a  contract  obligation  or  liability  expi 
implied;    except  a  judgment  or  sealed  instrument. 

2.  An  action  to  recover  upon  a  liability  created  by  si 
except  a  penalty  or  forfeiture^ 

•^.  An  action  to  recover  damages  for  an  injury  to  property,  ot 

I     wsal  injnrv;  except  in  a  case  where  a  different  period  is  ex] 

prescribed  in  this  chapter.     (See  §  883,  subd.  o;  §  384,  subd.  1 

4.  An  action  to  recover  a  chattel. 

5.  An  action  to  procure  a  judgment,  other  than  for  a  b 
money,  on  the  ground  of  fraud,  in  a  case  which,  on  the 
first  day  of  December,  1846,  was  cognizable  by  the  court  of 
eery.  The  cause  of  action,  in  such  a  case,  is  not  deemed  U 
accrued,  until  the  discovery,  by  the  plaintiff,  or  the  person 
whom  he  claims,  of  the  facts  constituting  tne  fraud. 

6.  An  action  to  establish  a  will.  Where  the  will  has  bee 
concealed,  or  destroyed,  the  cause  of  action  is  not  deen 
btve  accrued,  until  the  discovery,  by  the  plaintiff,  or  the  j 
•ider  whom  he  claims,  of  the  facts  upon  which  its  valid! 
pends. 

7.  (Ana'dy  1894.]  An  action  upon  a  judgment  or  decre< 
dered  in  a  court  not  of  record,  except  where  a  transcript 
be  filed,  pursuant  to  section  thirty  hundred  and  sovontc 
this  act,  and,  also,  except  a  decree  heretofore  rendered  in  a 
mte'i  court  of  the  State.  The  cause  of  action,  in  such  a  c 
deemed  to  have  accrued  when  final  judgment  was  rendered 

L.  WH.  «IL  807. 

i  S88.    [Am'd,  1877.]     TITitliln  three  years. 

Within  three  years: 

1.  An  action^  against  a  sheriff,  coroner,  constable,  or  oth< 
«*r,  for  the  non-payment  of  money  collected  upon  nn  exe< 

2.  An  action  against  a  constable,  upon  any  other  liabili 
nirred  by  him,  by  doing  an  act  in  liis  official  capaci^^y,  or  1 
oniifion  of  an  official  duty:  except  an  escape. 
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3.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture,  where 
the  action  is  given  to  the  person  aggrievt^d,  or  to  that  pjerson  and 
the  people  of  the  State,  except  where  the  statute  imposing  it  pre- 
scribes a  different  limitation, 

4.  An  action  against  an  executor,  administrator,  or  receiyer, 
pr  against  the  trustee  of  an  insolvent  debtor,  appointed,  as  pre- 
scribed by  law,  in  a  special  proceeding  instituted  in  a  court  or 
before  a  judge,  brought  to  recover  a  chattel,  or  damages  for  talk- 
ing, detaining,  or  injuring  personal  proi)erty,  by  the  defendant,  or 
the  person  whom  he  represents. 

5.  An  action  to  recover  damages  for  a  personal  injury,  resulting 

from  negligence. 

SubBtltate  for  Co.  Proc,  i  82;  L.  1886,  ch.  672;  L.  1888,  ch.  440;  I*  18Q8, 
•h.  600.  I  2. 

i  384.   [Am*d,  1896,  1900.]     'Within  two  years. 

Within  two  years: 

1.  An  action  to  recover  damages  for  libel,  slander,  assault 
battery,  seduction,  criminal  conversation,  false  imprisonment, 
malicious  prosecution  or  malpractice. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the 
people  of  the  State. 

Co.  Proc..  f  93.  am'd.  See  post,  {  1902.  L.  1886,  ch.  336;  L.  1900.  cb. 
117.     Id  effect  Sept.  1.  1900. 

S   885.    W^ithln    one   year. 

Within  one  year: 

1.  An  action  against  a  sheriff  or  coroner,  upbn  a  liability  in- 
curred by  him,  by  doing  an  act  in  his  oMcial  capacity,  or  by 
the  omission  of  an  official  duty;  except  the  non-payment  of  money 
collected  upon  an  execution. 

2.  An  action  against  any  other  officer,  for  the  escape  of  a 
prisoner,  arrested  or  imprisoned  by  virtue  of  a  civil  mandate. 

Snbctitate  f«r  Go.  Proc.,  $94.      See  1  li.  S.  772,  i  8;  L.  1002,  ch.  600,  f  2. 

I  886.  IVlien  caniie  of  action  accrneii  on  a  emTr^wtt 
account. 

In  an  action  brought  to  recover  a  balance  due  upon  a  mutiuii, 
open,  and  current  account,  where  there  hiivo  been  reciprocal  de- 
mands between  the  parties,  the  cause  of  action  is  deemed  to  have 
accrued  from  the  time  of  the  last  item,  proved  in  the  account  ok 
either  side. 

Co.   Proc.,   i   96. 

§  387.  Action  for  penalty,  etc.,  hy  any  person  y/w^m 
vrill  ane. 

An  action  upon  a  statute  for  a  penalty  or  forfeiture,  given 
wholly  or  partly  to  any  person  who  will  prosecute  for  the  same, 
must  be  commenced  within  one  year  after  the  commission  of  the 
offence;  and  if  the  action  Is  not  commenced  within  the  year  by  a 
private  person,  it  may  l)e  commenced  within  two  years  there» 
after,  in  behalf  of  the  people  of  the  State,  by  the  attorney-gen- 
eral, or  the  district-attorney  of  the  county  where  the  offence  wm« 
committed. 

Id.,   S   86. 

}  888.    Actions  not  before  provl4e4  for. 

An  action,  the  limitation  of  which  is  not  specially  prescribed  la 
this  or  the  last  title,  must  be  commenced  within  ten  years  after 
(he  cause  of  action  accrues. 

la.,   §  97.      See  I  187& 
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ff  aw.  A««1*KS  Ibr  tbe  people  avbleet  to  the  •aaie  limita- 
tiea«. 

The  limitations,  prescribed  in  this  title,  applr  alike  to  ac- 
tions brought  in  the  name  of  the  people  of  the  State,  or  for  their 
benefit,  and  to  actions  by  private  persohs. 

O..  Proc..  «  M.  ^  <^^^  ,^y^ 

*  %  S90.  Action  aflralimt  a  non-resident,  upon  a  den&and  |,/  ^  ,/ 
Varred  by  the  la^r  of  his  residence.  ^  '         ^ 

Where  a  cause  of  action,  which  doos  not  involve  the  title  to 
or  possession  of  real  property  within  the  State,  accrueB  against  a 
person,  who  is  not  then  a  resident  of  the  Static  au  action  cannot  ^ 

be  broacrht  thereon  in  a  court  of  the  State,  against  liim  or  his  per- 
sonal representative,  after  the  expiration  of  the  time,  limited,  by 
the  laws  of  bis  residence,  for  bringing  a  like  action,  except  by  a 
resident  of  the  State,  and  in  one  of  the  following  cases:  ^ 

1.  Where  the  cause  of  action  originally  occrued  in  favor  of  a        ^     ^ 
resident  of  the  State.  ' 

2.  Where,  before  the  expiration  of  the  time  so  limited,  the  per- 
son, in  whose  favor  it  originally  accrued,  was  or  became  a  resi- 
dent of  the  State;  or  the  cause  of  action  was  assigned  to,  and 
thereafter  continnously  owned  by  a  resident  of  the  State. 

f390-a«  [Added,  lfM>2.]  Limitation  of  time  to  enforce  a 
esnse  of  action  arising  in  another   state. 

Where  a  cause  of  action  arises  outside  of  this  state,  an  action 
cannot  be  brought,  in  a  court  of  this  state,  to  enforce  said  caus« 
of  action,  after  the  expiration  of  the  time  limited  by  the  laws  oi 
*he  state  or  country  where  the  cause  of  action  arose,  for  bringing 
an  action  upon  said  cause  of  action,  except  where  the  cause  of 
action  originally  accrued  in  favor  of  a  resident  of  this  state. 
Xothing  in  this  act  contained  shall  affect  any  pending  action  or 
proceeding. 

L.  19Q2,  cb.  198.    In  effect  Sept.  1,  1902. 

*    i391.  [Am'd,   187T.]    When  person  liable,   etc.,  die*  with- 
•at  the  State. 

If  a  person,  against  whom  a  cause  of  action  exists,  dies  without 
the  State,  the  time  which  elapses  between  his  death,  and  the  ex- 
piration of  eighteen  months  after  the  issuing,  w-ithin  the  State, 
#f  letters  testamentary  or  letters  of  administration,  is  not  a  part 
of  the  time  limited  for  the  commencement  of  an  action  therefor, 
against  his  executor  or  administrator. 

1892.  [Am'd,  1877.]  Caase  of  action  aecrninflr  betTreen 
the  death  of  a  testator  or  intestate,  and  the  iprant  of 
letters. 

For  the  purpose  of  computing  the  time,  within  winch  an  action 
must  be  commenced  in  a  court  of  the  State,  by  an  executor  or 
administrator,  to  recover  personal  property,  taken  after  the  deatlv 
of  a  testator  or  intestate,  and  before  the  issuing  of  letters  testa 
mentary  or  letters  of  administration:  or  to  recover  damiiucs  for 
takinir/ detaining,  or  injuring  personal  property  witliin  the  snme 
period;  the  letters  are  deemed  to  have  been  issued,  within  six- 
years  after  the  dFeath*  of  the  testator  or  intestate,  lint  where 
an  action  is  barred  by  this  section,  any  of  the  next  of  kin,  lotrn- 
tees,  or  -creditors,  who,  at  the  time  of  the  transaction  upon  which 

■^^1^,^,11^— ,^»^— — 1— — ■    Ml       ■■■■■.—     ..  ■■■■—,■■■■,■  ,  ,»  ^— ^^ifcw^il— — ■— *— ^.^^^  -^  ■         I 
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it  might  hare  been  founded,  wtt«  within  the  age  of  twenty-one 
years,  or  insane,  or  imprisoned  on  a  criminal  charge,  may,  within 
five  years  after  the  cessation  of  such  a  disability,  maintain  an 
action  to  recover  damages  by  reason  thereof:  in  which  he  may 
recover  such  sum,  or  the  value  of  such  property,  as  he  would  have 
received  upon  the  final  distribution  of  the  estate,  if  an  action  had 
been  seasonably  commenced  by  the  executor  or  administrator. 

1393.  No  limttatlou  9^  action  on  bank  notes,  eto. 

This  chapter  does  not  aiiect  an  action  to  enforce  the  payment 
of  a  bill,  note,  or  other  evidence  of  debt  issued  by'a  moneyed  cor- 
poration, or  issued  or  put  in  circulation  as  money. 

Co.   Proc,  {  108. 

$394.  [Am^d,  1877,  1807.]  Action  airainat  directors,  etc., 
of  banks. 

This  chapter  does  not  affect  an  actio^  against  a  director  or 
stockholder  of  a  moneyed  corporation,  or  banking  association,  to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enfocce  a  liability 
created  by  the  common  law  or  by  statute;  but  such  an  action 
must  be  brought  within  three  years  after  the  cause  of  action  has 
accrued. 

Co.  Proc.,   I  109,  am*d;  L.  1887,  ch.  281.    In  effect  September  1,   1887. 

8  395.  Ackno^fvledvment  or  new  promise  mnst  be  In 
^Fritinff. 

An  acknowledgment  or  promise  contained  in  a  writing,  signed 
by  the  party  to  be  charged  thereby,  is  the  only  competent  evi- 
dence of  a  new  or  continuing  contract,  whereby  to  take  a  case 
out  of  the  operation  of  this  title.  But  this  section  does  not  alter 
the  effect  of  a  payment  of  principal  or  interest. 

Id.,  i  110. 

8  39^  Exceptions,  as  to  persons  nnder  disabilities. 

If  a  person,  entitled  to  maintain  an  action  specified  in  this  title, 
except  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other 
officer  for  an  escape,  is,  at  the  time  when  the  cause  of  action 
accrues,  either: 

1.  Within  the  age  of  twenty-one  years;  or,  • 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  Ihnited 
in  this  title  for  commencing  the  action;  except  that  the  time  so 
limited  cannot  be  extended  more  than  five  years  by  any  such  dis- 
ability, except  infancy;  or  in  any  case,  more  than  one  year  after 
the  disability  ceases. 

Id.,  i  101. 

f  307.  Defence  or  connterclaim. 

A  cause  of  action,  upon  which  an  action  cannot  be  maintained, 
as  prescribed  in  this  title,  cannot  be  effectually  interposed  as  a 
defence  or  counterclaim. 
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Qeneral  provisions. 

Iw.  IM.  Wb«ii  action  deemed  to  be  commenced. 

899.  Attempt  to  commence  action  In  a  court  of  record. 

400.  Id.;  In  a  court  not  of  record. 

401.  Exception,  wben  defendant   Is  without  tbe  State. 

402.  Id.;  when  a  person  entitled,  etc.,  dies  befora  limitation  expires. 

403.  Id.;  wben  a  person  liable,  etc.,  dies  within  the  State. 

404.  IB  anits  by  ailena,  time  of  disability  In  case  of  war  to  be  deducted. 
406.  ProTlalon  where  judgment  has   been   reversed. 

406.  Stay   by  Injunction,   etc.,   to  be  deducted. 

407.  Certain  actions  by  a  principal,  for  misconduct  of  an  agent,  etc. 
406.  Disability  mnst  exist  when  right  accrues. 

400.  If  eeTeral  dlsabUttiea,   no  limitation  until  all  remored. 

410.  Provision  when  the  action  cannot  be  maintained  without  a  demand. 

411.  Provision  In  case  of  submission   to  arbltrntion. 

412.  Provision  when   action   Is  discontinued,   etc.,   after  answer. 
41S.  How  objection  taken,  under  this  chapter. 

414.  Cases  to  which  this  chapter   applies. 

415.  Mode  of  computing  periods  of  limitation. 

f  38S.  [^lu'd,  1877.]  Wlien  action  deemed  to  be  com« 
aienced.  , 

An  action  is  commenced  against  n  defendant,  within  the 
meaning  of  any  provision  of  this  act,  which  limits  the  time  for 
commencing?  an  action,  when  the  summons  is  served  on  him;  or 
on  a  co-defendant  who  is  a  joint  contractor,  or  otherwise  united 
in  interest   with  him. 

€6.   Proe.,   I  89,   am'd. 

}  399.    Attempt  to  commeiace  action  In  a  conrt  of  record. 

An  attempt  to  commence  an  action,  in  a  court  of  record,  is 
equivalent  to  the  commencement  thereof  against  each  defendant, 
within  the  meaning  of  each  provision  of  this  act,  which  limira 
the  time  for  commencing  an  action,  when  the  summons  i^ 
delivered,  with  the  intent  that  it  shall  be  actually  served,  to 
the  sheriff,  or.  where  the  sheriff  is  a  party,  to  a  coroner  of  the 
coonty,  in  which  that  defendant,  or  one  of  two  or  more  co- 
defendants,  who  are  joint  contractors,  or  otherwise  united  in 
interest  with  him,  resides  or  last  resided;  or,  if  the  defendant 
is  a  corporation,  to  a  like  officer  of  the  county,  in  which  it  is 
established  by  law,  or  wherein  its  general  business  is  or  was 
Inst  transacted,  or  wherein  it  keeps,  or  last  kept,  an  office  for 
the  transaction  of  business.  But  in  order  to  entitle  a  plaintiff 
to  the  benefit  of  this  section,  the  delivery  of  the  summons  to  an 
oflBcer  must  be  followed,  within  sixty  days  after  the  expiration 
of  the  time  limited  for  the  actual  commencement  of  the  action, 
by  personal  service  thereof  upon  the  defendant  sought  to  In* 
charged,  or  by  the  first  publication  of  the  summons,  as  against 
that  defendant,  pursuant  to  an  order  for  service  upon  him  in 
that  manner. 

Id.,  part  of  i  M,  am'd. 

I  400.    Id.;  In  a  conrt  not  of  record. 

The  last  section,  excluding  the  provision  requiring  a  publica- 
tion or  service  of  the  summons  within  sixty  days,  applies  to 
an  attempt  to  commence  au  action,  in  a  court  not  of  record, 
where  the  summons  is  delivered  to  an  officer  authorized  to  serve 
the  same,  within  the  city  or  town,  wherein  the  person  resides 
or  the  corporation  is  located,  as  specified  in  that  section;  pro- 
ved that  actual  service  thereof  is  made  with  due  diligence. 
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*i  401.  [Am'd,  1888,  1886.]  KzceptloB,  when  4efeBd«.i&t  !■ 
wlthont  the  State. 

If.  when  the  cause  of  action  accrues  against  a  person,  he  u 
without  the  State,  the  action  may  be  commenced  within  the 
time  limited  therefor,  after  his  return  into  the  State.  If,  after 
a  cause  of  action  has  accrued  against  a  person,  he  departs  trom 
the  State,  and  remains  continuously  absent  therefrom  for  the 
space  of  one  year  or  more,  or  if,  without  the  knowledge  of  the 
person  entitled  to  maintain  the  action,  he  resides  within  the  State 
•under  a  false  name,  the  time  of  his  absence  or  of  such  residence 
within  the  State  under  such  false  name  is  not  a  part  of  the 
time,  limited  for  the  commencement  of  the  action.  But  this 
section  does  not  apply,  while  a  designation,  made  as  prescribed 
in  section  four  hundred  and  thirty,  or  in  subdivision  second  of 
section  four  hundred  and  thirty-two,  of  this  act,  remains  in  force. 

Co.  Proo.,  S  100,  am*d;  L.  1888.  ch.  408;  L.  1890.  ch.  666.  In  effect  SeiH. 
1,  1896.'  See  ante,  |  390. 

S  402.  Id. I  TTheii  a  person  entitled,  etc.,  die*  before  lim* 
Itatlon    explren. 

If  a  person,  entitled  to  maintain  an  action,  dies  before  the 
expiration  of  the  time  limited  for  \hQ  comment^ement  thereof, 
and  the  cause  of  action  surrires,  an  action  may  be  comraenoed 
by  his  representative,  after  the  expiration  of  that  time,  and 
within  one  yenr  after  his  death. 

Id..    I   102,   am*d. 

§  403.  [Am*d,  1H81,  1896.]  Id.|  when  a  ]|»eri»on  liable,  dtea 
within    the    State. 

The  term  of  eighteen  months  after  the  death,  within  this  state, 
of  a  person  against  whom  a  cause  of  action  exists,  or  of  a 
person  who  shall  hare  died  within  sixty  days  after  an  attempt 
shall  have  bcfn  made  to  commence  an  action  against  him  pur- 
suant to  the  provisions  of  section  three  hundred  and  ninety-nine 
of  this  act,  is  not  a  part  of  the  time  limited  for  the  commence- 
ment of  an  action  against  his  executor  or  administrator.  If 
letters  testamentary  or  l(»tters  of  administration  upon  his  estate 
are  not  issued,  within  this  state,  at  least  six  months  before  the 
expiration  of  the  time  to  bring  the  action,  as  extended  by  the 
foregoing  provision  of  this  section,  the  term  of  one  year  aftor 
such  letters  are  is.sued  is  not  a  part  of  the  time  limited  for  the 
commencement  of  such  an  action.  The  time  during  which  an 
action  is  pending  in  a  court  of  record  between  a  person  or  per- 
sons and  an  executor  or  administrator,  wherein  the  person  or 
persons  claim  to  recover  from  the  executor  or  administrator  any 
money  or  other  property  claimed  by  said  execnior  or  admin- 
istrator to  l>eh)ng  to  the  estate  of  tho  decedent,  or  is  embraced 
in  the  inventory  of  the  assets  of  said  decedent's  estate,  is  not  a 
part  of  the  time  limited  for  the  commencement  of  an  action 
against  an  executor  cr  administrator,  for  a  claim  against  the 
estate  of  the  decedent  until  the  final  determination  of  the  action 
brought  to  recover  said  or  other  property  claimed  by  said  execu- 
tor or  administrator  to  belong  to  said  decedent's  estate: 

1.  Where  the  claim  against  the  estate  of  the  decedent  is 
liquidated  by  the  recovery  of  a  judgment  thereon  against  an 
executor  or  administrator  in  an  action  in  a  court  of  record  or 
under  section  twenty-seven  hundred  and  eighteen  of  this  code, 
after  trial  on  the  merits. 


^  See   ante,    S    890. 
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2.  Where  a  legatee  brings'  an  action,  or  institutes  a  proceeding, 
against  an  executor  or  administrator  with  the  will  annexed,  tu 
enforce  the   payment  of  a  legacy. 

L.  1S91,  cti.  70;  L.  1806.  ch.  807.    In  effect  May  26,  1906. 

I  404.  In  mvktm  by  »llen«,  time  of  diaablllty  In  ease  of 
war  to  be  deducted.  ^ 

AVhere  a  person  is  disabled  to  sue  in  the  courts  of  the  State, 
by  reason  of  either  party  being  an  alien  subject  or  citizen  of  a 
country,  at  war  with  the  United  States,  the  time  of  the  continu- 
ance of  the  disability  is  not  a  part  of  the  time  limited  for  the 
commencement  of  tho  action. 

0».  Pioc.,  S  108,  am'd. 

\  40S.     Provision   Trltere  Jndicinent   haa   been   reveraed. 

If  an  action  is  commenced  within  the  time  limited  therefor, 
and  a  judgment  therein  is  reversed  on  appeal,  without  awarding 
a  new  trial,  t>r  the  action  is  terminated  in  an^'  other  manner 
than  by  a  voluntary Hliscontinuauct?,  a  dismissal  of  the  complaint 
for  neglect  to  prosecute  the  action,  or  a  final  judgment  upoo 
the  merits;  the  plaintiff,  or,  if  he  dies,  and  the  cause  of  action 
survives,  his  representative,  may  commence  a  new  action  for 
the  same  cause,  after  the  expiration  of  the  time  so  limited,  and 
'^'ithin  one  year  after  such  a  reversal  or  termination. 

Id.,  I  10«. 

i  409.    Stay  by  fnjnnctlon,   etc.,  ta  be  deducted. 

^  Where  the  commencement  of  an  action  has  been   stayed  by 
injunction,  or  other  order  of  a  court  or  judge,  or  by  statutory 
prohibition,   the  time  of  the  continuance  of  the  stay  is  not  a 
part  of  the  time,  limited  for  the  commencement  of  the  action. 
Id..  I  105,  am'd.     See  |  1028. 

ft  407.  Certain  actions  by  a  principal,  for  mlscondnct 
of  an  mrentf  etc. 

Where  an  injury  results  from  the  act  or  omission  of  a  deputy 
or  agent,  the  time,  within  which  an  action  to  recover  damages 
by  reason  thereof,  must  be  commenced  by  the  principal,  against 
the  deputy  or  agent,  must  be  computed  from  the  time,  when  a 
judgment  against  the  principal,  for  the  act  or  omiHsion,  is  first 
wcorered  by  the  aggrieved  person;  and  a  snbseauent  reversal 
or  setting  aside  of  the  judgment  does  not  extend  the  time. 

>  406.    Dlnablllty  inn»t  exl»t  nvhen  rlirht  accrnea. 

A  person  cannot  avail  himself  of  a  disability,  unless  it  existed 
when  his  right  of  action  or  of  entry  accrued. 
0».  Pvte.,  I  106.   am'd. 

\  400.  If  several  dUabllltlen,  no  limitation  nntll  all 
remored. 

Where  two  or  more  disabilities  co-exist,  when  the  right  of 
wtion  or  of  entry  accrues,  the  limitation  does  not  attach,  until 
«n  are  removed. 

Id.,  i  107.  am'd. 

f  410.  Provision  vrben  tbe  action  cannot  be  maintained, 
witkont  a   demand. 

Where  a  right  exists,  but  a  demand  is  necessary  to  entitle  a 

person  to  maintain  an  action,  the  time,  within  which  the  action 

moat  be  commenced,  must  be  computed  from  the  time,  when  the 

» ** 

4«» 
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1^11 1  to   make  the  demand  is  complete;  except  in  one  of  the 
olio  win;;  cabos: 

1.  Where  the  right  grows  out  of  the  receipt  or  detoution  of 
money  or  property,  by  an  agent,  trustee,  attorney,  or  other  per- 
son acting  in  a  fiduciary  capacity,  the  time  must  be  eompuUNi 
from  the  time,  when  the  person,  having  the  right  to  make  the 
demand,  has  actu^  knowledge  of  the  facts,  upon  which  that 
right  depends. 

2.  Where  there  was  a  deposit  of  money,  not  to  be  repaid  ut 
a  fixed  time,  but  only  upon  a  special  demand^  or  a  delivery  of 
personal  property,  not  to  be  returned,  specifically  or  in  kind, 
at  a  fixed  time  or  upon  a  fixed  contingency,  the  time  must  be 
eomi)uted  from  the  demand. 

1411.  ProTislon  1b  caae  of  siibiiilasloii  to  arbitration. 

Where  the  persons,  who  might  be  adverse  parties  in  an  action, 
have  entered  into  a  written  agreement  to  submit  to  arbitration, 
or  to  rofer  the  cause  of  action,  or  a  controversy  in  which  it 
might  b<»  available,  or  have  entered  into  a  written  submission 
thereof  to  arbitrators;  and  before  an  award,  or  other  determina- 
tion thereupon,  the  agreement  or  submission  is  revoked,'  so  as 
to  render  it  ineffectual,  by  the  death  of  either  party  thereto,  or 
by  the  net  of  tl^e  person  against  whom  the  action  might  have 
been  brought;  or  the  execution  thereof,  or  the  remedy  upon  an 
award  or  other  determination  thereunder,  is  stayed  by  injunc- 
tion, or  other  order  procured  by  him  from  a  competent'  court  or 
judge:  (ho  time  which  has  elapsed,  between  the  entering  into 
the  written  submission  or  agreement,  and  the  revocation  thereof 
or  the  expiration  of  the  stay,  is  not  a  part  of  the  time,  limited 
for  the  commencement  of  the  action. 

fi    412.     Provlaton    ^nrhen    aotlon    l«    dlscoatlnaed^    etc., 
nfter  ans^ver. 

Where  a  defendant  in  an  action  has  interposed  an  answer,  in 
support  of  which  he  would  be  entitled  to  rely,  at  the  trial,  uiK»n 
a  defence  or  counterclaim  then  existing  in  his  favor,  the 
remedy  upon  which  at  the  time  of  the  commencement  of  the 
action,  was  not  barred  by  the  provisions  of  this  chapter;  and 
the  complaint  is  dismissed,  or  the  action  is  discontinued,  or 
abates  in  consequence  of  the  plaintiff's  death;  the  time  wnlch 
intervened,  )»etween  the  commencement  snd  the  termination 
of  the  action,  is  not  a  part  of  the  time,  limited  for  the  commence- 
ment of  an  action  by  the  defendant,  to  recover  for  the  cause 
of  action  so  interposed  as  a  defence,  or  to  interpose  the  same 
defence  in  another  action  orought  by  the  same  plaintiff,  or  a 
person  deriving  title  from  or  under  him. 

S   413.     Ho^r    objt^ctlon    taken,   under    this    chapter. 

The  objection,  that  the  action  was  not  commenced  within  the 
time  limited,  can  be  taken  only  by  answer.  The  correspondiMi? 
objection  to  a  defence  or  counterclaim  can  be  taken  only  by 
reply;  except  whore  a  reply  is  not  required,  in  order  to  enable 
the  plaintiff  to  raise  an  issue  of  fact,  upon  an  allegation  con- 
tained in  the  answer. 
Co.   Proc,   part  of  |  74. 

f  414.    CuMea  to  which   thin  chapter  applies. 

The  provisions  of  this  chapter  apply,  and  constitute  the  only 
rules  of  limitation  applicable,  to  a  civil  action  or  special  pro- 
ceeding, except  in  one  of  the  following  cases: 
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1.  A  case,  where  a  different  limitation  is  specially  prescribed 
by  law,  or  a  shorter  limitation  is  prescribed  by  the  written 
contract  uf  the  parties. . 

-.  A  cause  of  action  or  a  defence  which  accrued  before  the 
first  day  of  July,  1848.  The  statutes  thea  in  force  gorom^  with 
respect  to  such  a  cause' of  action  or  defence. 

3.  A  case,  not  includerl  in  the  last  subdivision,  iu  which  » 
person  is  entitled,  when  this  act  takes  effect,  to  commencfr  aii 
action,  or  to  institute  a  special  proceeding,  or  to  taJco  any  pt<\* 
ceedin;;  therein,  or  to  pursue  a  remedy  upon  a  judgment,  where 
he  commences,  institutes,  or  othemv'ise  resorts  to  the  sam»>, 
before  the  expiration  of  two  years  after  this  act  takes  effevt; 
in  either  of  which  case*,  the  proTisions  of  law  applicable  thereto, 
ittirnediately  before  this  act  takes  effect,  continue  to  be  so  appli- 
caltle,   notwithstanding  the  repeal  thereof. 

4.  A  case,  where  the  time  to  commence  an  action  has  expired, 
when  this  act  tiikes  effect. 

The  word,  '*  action",  cootaioed  in  this  chapter,  is  to  be  con- 
strued, when  it  is  necessary  so  to  do,  as  including  a  spedal  pro« 
oeedinff,  or  any  proceeding  therein,  or  in  an  action. 

I  41S.  Mode  of  oooiputinir  periods  of  limitation. 

The  periods  of  limttatloD,  prescribed  by  this  chapter,  except 
as  otherwise  specially  prescribed  therein,  must  be  computed 
from  the  time  of  the  accruing  of  the  right  to  relief  by  action, 
special  proceeding,  defence,  or  otherwise,  as  the  case  requires, 
to  the  time  when  the  claim  to  that  relief  Is  actually  interposed 
by  the  party,  a^  a  plaintiff  or  a  defendant,  In  the  particular 
ictlon  or  special  proceedins. 

•  15  ^ 
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CHAPTER  V. 
Commencement  of  and  Parties  to  an  Action* 

1  fru   I«— ComHenMinftnt  of  an  Action* 
flTUI  U.  >  Pnrtlet  to  an  Aotlra. 

XITLB  L 
Commencement  of  an  action. 

r 

Artlde  1.  The  •nmmont  and  accompftnylnff  pnpen;  personal  aenrlce  tbertnlj 
appearance   of    tbe  defendant. 
S.  SoHtltatM  for  penonal  lerTlce  In  apaclnl  onaoa. 

• 

ARTICLES  FIRST. 

Th€  mimmoM  and  aeoompanying  paper $;  pergonal  service  thereof; 

appearance  of  the  cUfendant 

tae.  419.  Action  to  bo  commencod  by  oammono;  timo  #AM  «Mit  nevolrM 
JurlBdictlon. 

417.  Requisites  of  saramoos. 

418.  Form  of  smnmons. 

419.  Serrlce  of  copy  complaint  or  notice  with  snmniono;  coooequeas    *' 

failure. 

420.  Cases  where  such  service  must  be  made. 

421.  Appearance    of   defendant. 

4tt.  when  defendant  must  answer  before  time  to  appear  oxplrca. 

428.  Notice  of  no  personal  claim;  effect  of  serylce  thereoL 
424.  Effect  of  yoluntary  appearance. 

420.  Summons;   when   and  by   whom  serred.    Sheriff's  dnty. 

426.  How  personal  service  of  summons  made  upon  a  natural  person. 

427,  428.  Id.;  in  certain  cases  of  infancy,  or  lunacy,  etc.,  not  Jodidally 

declared. 

429.  Id.;  when  delivery  of  copy  ta  lunatic  dispensed  with. 

480.  Designation,  by  a  resident,  of  a  person  upon  whom  to  serve  a  somo 

mons  during  his  absence  i  effect  and  revocation  thereof. 

481.  How  personal  service  of  siimmons  made  upon  a  domestic  corporation. 

482.  Id.;    upon   a  foreign   corporation. 

488.  Service  of  process,   etc.,  to  commence  a  special  proceeding. 
484.  Proof  of  service  of  ouiamons,  etc.;  how  made. 

}  410.  Action  to  be  commenced  by  anmmonni  ttme  'srben 
eonrt    acqnlreo    Jnritidlctlon. 

A  civil  action  is  commenced  by  the  service  of  a  summons. 
Bat  from  the  time  of  the  granting  of  a  provisional  remedy,  the 
court  acquires  jurisdiction,  and  has  control  of  all  the  subsequent 
proceedings.  Nevertheless,  jurisdiction  thus  acquired  is  condi 
tional,  and  liable  to  be  divested,  in  a  case  where  tbe  jurisdictios 
of  the  court  is  made  dependent,  by  a  special  provision  of  Ulw» 
upon  some  act,  to  be  done  after  the  granting  of  the  proviaionv 
remedy. 
#0.  Proc..  part  of  |  127,  and  Id.,  S  ISO. 

I  417.   [Am'd,  1879.]     Reanloften   of  onmmoBn. 

The  summons  must  contain  the  title  of  the  action,  specifying 
thc^  court  in  which  the  action  is  brought,  the  names  of  the  par- 
ties to  the  action,  and,  if  it  is  brought  in  the  supreme  court,  the 
tiame  of  the  county  in  wh«ch  the  plaintiff  Aesires  the  trial;  and 
It  must  be  Rub.<»oribod  by  tho  nlnintifF'.s  attorney;  who  must  add 
to  his  signature  his  office  address,  specifying  a  place  within  the 
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BUite  where  there  is  a  post-office.    It  in  a  dtj,  he  must  ad4  the 
street,  and  the  street  number,  if  any,  or  other  suitable  designa- 
tion of  the  particular  locality. 
Co.  Proc.,   I   128,   remodelled.    See  ante,    {  56. 

I  418.    [Am*!!,  1877.]       Form  of  summons.  jlM 

The  summons,  exclusive  of  the  title  of  the  action  and  the  9b)>- 
scription,  must  be  substantially  in  the  following  form,  the  blanks 
being  properly  filled: 

''To  the  above  named  defendant:  You  are  hereby  summoned 
to  answer  the  complaint  in  this  action,  and  to  serve  a  copy  of 
your  anewer  on  the  plaintiff's  attorney  within  twenty  days  after 
the  service  of  this  summons,  exclusive  of  the  day  of  service: 
tnd  in  case  of  your  failure  to  appeac  or  answer,  judgment  will 
be  taken  against  yon  by  default,  for  the  relief  demanded  in 
tbe  complaint.    Dated  ." 

The  summons  is  deemed  the  mandate  of  the  court. 

8ce  Go.  Pn>c.,  S  ^^^ 

i  410.  [Aiu'd»  1870.]  Service  of  eopy  complaint  or  notloo 
wltli  annimonsi  conseanence  of  fallnre. 

A  copy* of  the  complaint  may  be  served  with  the  summons. 
If  a  copy  of  the  comj^laint  is  not  served  with  the  summons,  the 
pUintifE  cannot  take  judgment  by  default;  without  application  to 
the  court,  unless  either  the  defendant  appears,  or  by  a  notice 
is  served  with  the  summons,  stating  the  sum  of  money  for  which 
judgment  will  be  taken,  and  the  case  is  one  embraced  in  the 
Dext  section. 

Id.   Bee  port,  f  121:2,  and  if  422,  479. 

I  420.  [Am'd,  1877.]  Cases  vrliere  «ael&  service  mnst  be 
aade. 

judgment  may  be  taken  without  application  to  the  court,  where 
the  complaint  sets  forth  one  or  more  causes  of  action,  each  con« 
nstiug  of  the  breach  of  an  express  contract  to  pay,  absolutely 
or  upon  a  contingency,  a  sum  or  sums  of  money,  fixed  by  the 
terms  of  the  contract,  or  capable  of  being  ascertained  therefrom, 
bjr  computation  only;  or  an  express  or  implied  contract  to  pay 
money  received  or  disbursed,  or  the  value  of  property  dolivered, 
or  of  services  rendered  by,  to,  or  for  the  use  of,  the  defendant 
or  a  third  person;  and  thereupon  demands  judgment  for  a  sum 
of  money  only.  This  section  includes  a  case,  where  the  breach 
of  the  contract,  set  forth  in  the  complaint,  is  only  partial;  or 
where  the  complaint  shows  that  the  amount  of  the  plaintifTs 
demand  has  been  reduced  by  payment,  counterclaim,  or  other 
credit. 

M.  See  post,   I  1212. 

I  421.    Appearance  of  defendant. 

The  defendant's  appearance  must  be  made  by  serving  upon 
'  the  plaintHTs  attorney,  within  twenty  days  after  service  of  the 
tuumons,  exclusive  of  the  day  of  service,  a  notice  of  appearance, 
or  a  copy  of  a  demurrer  or  of  an  answer.  A  notice  or  nlcadiug, 
80  served,  must  be  subscrilxd  by  the  defendant's  attorney,  who 
must  add  to  his  signature  his  office  address,  with  the  particulars 
prescribed  in  section  417  of  this  act,  concerning  the  office  address 
j      of  the  plaintiff's  attorney. 
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I  422.  [Am'd,  1877.]    When  defendant  ninat  anai^rer  before 
time  to  appear  expires. 

A  defendant,  upon  whom  the  plaintiff  has  served,  with  the 
.mimmons,  a  copy  of  the  complaint,  must  serve  a  copy  of  Ms 
denl^rrer  or  answer  upon  the  plaintiff's  attorney,  before  the 
expiration  of  the  time,  within  which  the  summons  requires  him 
to  answer.  If  a  copy  of  the  complaint  is  not  so  served,  a  ootice 
of  appearance  entitles  him  only  to  notice  of  the  flubsequent  pro- 
ceedm^s,  unless  within  the  same  time  he  demands  the  service 
of  H  copy  of  the  complaint  as  prescribed  In  section  four  hundred 
nnd  seventy -nine  of  this  act. 

See  Go.  Proe.,  IS  130  and  14S.       See  ff  419.  479. 


§  428.    [Ani'd^  1877.]     Notice  of  no  personal  elalm;  oCi 
of   sefvlee   tUereof. 

Where  a  personal  claim  is  not  made  against  a  defendant,  a 
notice,  subscribed  by  the  plaintifTs  attorney,  setting  forth  the 
general  object  of  the  action,  a  brief  description  of  the  property 
affectt^d  by  it,  if  it  affects  specific  real  or  personal  property, 
and  that  a  nersonal  claim  is  not  made  against  him,  may  be 
served  with  the  summons.  If  the  defendant  so  served,  nnreasou- 
ably  defends  the  action,  costs  may  be  awarded  against  him. 

Id.,  i  181. 

§   124.    Kffect  of  voluntary  appearance. 

A  vohmtary  general  appearance  of  the  defendant  is  equivalent 
to  personal  service  of  the  summons  upon  him. 
Id.,  part  of  S   189. 

§  420.  Snmmonn}  ivlien  nnd  by  vrliom  served.  SlterliPs 
duty. 

The  summons  may  be  served  by  any  person,  other  than  a  party 
to  the  action,  except  where  it  is  otherwise  specially  prescribed  by 
law.  The  plaintiff's  attorney  may,  by  an  indorsement  on  the 
summons,  fix  n  time  within  which  the  service  thereaf 
must  be  made:  in  that  case,  the  service  cannot  be  made  after- 
wards. Where  a  summons  is  delivered  for  service  to  the  sheritf 
of  the  county,  wherein  the  defendant  is  found,  the  sheriff  mubt 
serve  it,  and  return  it,  with  proof  of  service,  to  the  plaintiff^a 
attorney,  with  reasonable  diligence. 

Id.,  ft  133,  am'd.     See  i  1896. 

«  426.   lAm^d,  1879,  1A13.1    How  personal  service  of  siim-> 
mons  made  upon  a  natural  person. 

Personal  service  of  the  summons  upon  a  defendant,  being  a 
natural  person,  mu^it  be  made  by  delivering  a  copy  thereof, 
within   the  State,  as  follows: 

1.  If  the  defendant  is  an  infant,  under  the  age  of  fourteen 
years,  to  his  father,  mother  or  guardian;  or,  if  there  is  none 
within  the  state,  to  tlie  person  having  the  care  and  control  of 
him,  or  with  whom  he  residos,  or  in  whoso  service  he  is  em- 
ployed. If  the  defendant  is  an  infant  over  the  age  of  fourteen 
years,  to  the  infant  in  person,  and  also  to  his  father,  mother 
or  guardian:  or,  if  there  is  none  within  the  state,  to  the  person 
having  the  care  and  control  of  him,  or  with  whom  he  resides,  or 
in  whose  service  he  is  employed.  Where  the  defendant  is  an 
infant  under  the  age  of  fourteen  years,  the  court  shall,  in  the 
defendant's  interest,  make  an  order,  reciuiring  a  copy  of  the 
summons  to  be  also  delivered,  in  behalf  of  th;'  defendant,  to  a 
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pprsoii  designated  in  the  order,  nnd  that  service  of  the  Hammons 
shall  not  W  deemed  complete  until  it  is  so  delivered.  Where  the 
defendant  is  an  infant  over  the  age  of  fourteen  years  a  similar 
order  may  be  made  by  the  court  in  it»  discretion,  with  or  without 
application  therefor. 

SttM.  am'd  by  L.   1913,  ch.  279.     In  effect  Sept.   1.  1913. 

2.  If  the  defendant  is  a  person  judicially  declared  to  bo  Incom- 
pi'teut  tu  manage  his  affairs,  in  consequence  of  lunacy,  idiocy, 
or  habitual  drunkenness,  and  for  whom  a  committee  has 
been  apiH>inted,  to  the  committee,  and  also  to  the  defendant  in 
l)frsKm. 

3.  If  the  action  is  against  a  sheriff,  for  a  cause  speciiied  in 
section  one  hundred  and  fifty-eight  of  this  act,  by  delivering  it 
to  the  defendant  in  person,  or  to  his  under-sheriff  in  person,  or 
at  the  office  of  the  sheriff  during  the  hours  when  it  is  required 
by  law  to  be  kept  open,  to  a  deputy-sheriff  or  a  clerk  in  the 
employment  of  the  sheriff,  or  other  iierson  in  charge  of  the  office. 

4.  In  any  other  case,  to  the  defendant  in   person. 

G>.  rroc.,  I  134,  tmUh  2,  3,  ami  4.     So»»  ||  427-9,  1T55,  po«t 

I  487.  [Am'd,  1818.]  Id.|  in  eertaia  ca«ea  of  iBtener»  or 
l«aacy,  eto.|  not  Judicially  declared. 

If  the  court  has,  in  its  opinion,  reasonable  ground  to  believe, 

that  the  defendant,   by   reason  of  habitual  drunkenness,  or  for 

any  other  cause,  is  mentally  incapable  adequately  to  protect  his 

rights,   although    not   judicially    declared    tu    be    incompetent    to 

luanage   his   affairs,    the    court   may,   in   its   discretion,    with   or 

without  an  application  therefor,  and,  in  the  defendant's  interest, 

make  an  order*   requiring  a   copy   of  the  summons   t(»  be   also 

delivered,  in  behalf  of  the  defendant,  to  a  person  designated  in 

the  order,  and  that  s4!rvice  of  the  summons  -shall  not  be  deemed 

complete,  until  it  is  so  delivered. 

Am'd  L.  1913.  ch.  279.     In  effect  Sept.   1.  1913. 

S  428.  Tlie  aame. 

In  a  case  specified  in  subdivision  first  or  second  of  section 
four  hundred  and  twenty-six  of  this  act,  where  the  court  has, 
in  its  opinion,  reasonable  ground  to  believe  that  the  interest  of 
tbe  person,  other  than  the  defendant,  to  whom  a  copy  of  the 
simimous  has  iK'en  delivered,  is  adverse  to  that  of  the  defendant, 
or  that,  for  any  reason,  lie  is  not  a  fit  person  to  protect  the 
Hjrhts  of  the  defendant,  it  may  likewise  make  nn  order,  as  pre- 
M-ribed  in  the  last  section.  In  a  case  specified  in  subdivision 
w<-ond,  the  court  may,  as  a  'part  of  the  same  ordor,  or  by  a 
rt-parate  order,  made  in  like  manner  and  ni>on  like  ground,  at 
any  stage  of  the  action,  appoint  a  special  guardian  ad  litem 
to  conduct  the  defence  for  the  incompetent  defendant,  to  the 
fxHusion  of  the  committee,  and  with  the  same  powers,  and 
cohject  to  the  same  liabilities,  as  a  committee  of  the  property. 

I  429.  Id.  I  -vrlicn  delivery  of  copy  to  lanatlc  dispensed 
with. 

Where  the  defendant  has  been  judicially  declared  to  be  incom- 
petent to  manage  his  affairs,  in  consequeure  uf  luiiacy,  aud  it 
appears  .satisfactorily  to  the  court,  by  affidavit,  that  the  delivery 
of  a  «-opy  of  the  suunnous  to  hiai,  in  person,  will  tind  to  a;;Krn- 
^aU:  his   diMirder,   or  to  lessei:   the  probability   of  his   recovery, 
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the  court  may  make  an  order,  dispensing  with  such  deliver)'. 
In  that  case  a  delivery  of  a  copy  of  the  Hummons,  to  a  com- 
mittee duly  appointed  for  him,  is  sufficient  personal  service  upon 
the  defendant. 

I  430.  [Am'd,  1899.]  De«ianiatloii,  by  a  renident*  of  a  yer- 
Non  upon  nvlioin  to  serve  a  •ummona  dnrlns  bts  a1»a««ee; 
effoot  and  revocation  thereof. 

A  resident  of  the  state,  of  full  age,  may  exocute,  under  his 
hand,  and  acknowledge,  in  the  manner  required  by  law  to  entitle 
ii  deed  to  be  recorded,  a  written  designation  of  another  resident 
uf  the  state,  as  a  person  Upon  whom  to  serve  a  summons,  or  any 
prfK'Oss  or  other  paper  for  the  commencement  of  a  civil  special 
proceeding,  in  any  court  or  before  any  oliicer,  during  the  absence 
trom  the  state  of  New  York  of  the  person  making  the  designa- 
tion; and  may  file  the  same,  with  the  written  consent  of  the 
person  so  designated,  executed  and  acknowledged  in  the  s»me 
manner,  in  the  office  of  the  clerk  of  the  county,  where  the  person 
making  the  designation  resides.  The  designation  must  specify 
the  occupation,  or  other  proper  addition,  and  the  residence  of  the 
person  making  it,  and  also  of  the  person  designated;  and  it  re- 
mains In  force  during  the  period  specified  therein,  If  any;  or,  if  no 
period  is  specified  for  that  purpose,  for  three  years  after  the 
filing  thereof.  But  it  is  revoked  earlier,  by  the  death  or  legal 
incomi^etency  of  either  of  the  parties  thereto;  or  by  the  filini?  of  a 
revocation  thereof,  or  of  the  consent,  executed  and  acknowledged 
in  like  manner.  The  derk  must  file  and  record  such  a  designa- 
tion, consent,  or  revocation;  and  must  note,  upon  the  record  of 
the  original  designation,  the  filing  and  recording  of  a  revocation. 
While  the  designation  remains  in  force,  as  prescribed  in  this 
section,  a  summons,  or  any  process  or  other  paper  for  the  com- 
mencement of  a  civil  special  proceeding,  against  the  person  mak- 
ing it,  in  any  court  or  before  any  officer,  may  be  served  upon  the 
person  so  designated,  in  like  manner  and  with  like  effect,  as  if  it 
were  served  personally  upon  the  person  making  the  designation, 
notwithstanding  the  return  of  the  latter  to  the  state  of  New  York, 

L.  1899,  ch.  524.     In  effect  Sept.  1,  1899. 

I  431.  How  personal  servlee   of  siiinmoas  made   npon   a 
don&estio  corporation. 

Personal  service  of  the  summons  upon  a  defendant,  being  a 
domestic  corporation,  must  be  made  by  delivering  a  copy  thereof, 
within  the  State,  as  follows: 

1.  if  the  action  is  against  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New-York,  to  the  mayor,  comptroller,  or 
counsel  to  the  corporation. 

2.  If  the  action  is  against  any  other  city,  to  the  mayor,  treas- 
urer, counsel,  attorney,  or  clerk;  or,  if  the  city  lacks  either  of 
those  officers,  to  the  officer  performing  corresponding  functions, 
under  anoiher  name. 

3.  In  any  other  case,  to  the  president  or  other  head  of  the 
corporation,  the  secretaiy  or  clerk  to  the  corporation,  the  cashier, 
the  treasurer,  or  a  director  or  managing  agent. 

i  4.12.  [Am*d,  1877,  190.1,  1909.]  Id.|  upon  a  foreign  cor- 
poration. 

Personal  service  of  the  summons  upon  a  defendant,  being  a 
foi*eign  corporation,  must  be  made  by  delivering  a  copy  thereof, 
within  the  state,  as  follows: 
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1.  [Am'd,  1B03.]  To  tho  president,  vice-president,  t 
assutant  treasurer,  secretary  or  assistant  secretary;  c 
corporation  lacks  either  of  those  oflfloers,  to  the  officer  p< 
corresponding  functions,  under  another  name. 

2.  (Am'fl,  19O0.J  To  a  person  designated  for  the  pi 
proTided  in  section  sixteen  of  the  general  corporation  la 

3.  If  such  a  designation  is  not  in  force,  or  if  neither  tl 
designated,  nor  an  officer  specified  in  subdivision  firs 
section,  can  be  found  with  due  diligence,  and  the  corpor 
property  within  the  state,  or  the  cause  of  action  arosp 
to  the  cashier,  a  director,  or  a  managing  agent  of  the 
tion,  within  the  state. 

4.  [Ad4ed,  19<H».]     If  the  person  designated  as  pn 

section  sixteen  of  the  general  corporation   law  die»  or 

from  the  place  where  the  corporation  has  its  principal 

business  within  the  state  and   the  corporation   does  lu 

thirty  days  after  such  death  or  removal  designate  in  liki 

aootber  person   upon   whom    process   agaiivst   it   may    \\ 

within  the  state,  process   against  the   corporation   in  t 

apon  any  liability  incurred  within  this  state  or  if  the  co 

hag  property  within  the  state  may  after  such  death,  rv 

revocation  and  before  another  designation  is  made  be  ser 

the  secretary  of  state. 

Co.  Proc..  f  134.  part  of  »ubd.  1,  and  I*  1855,  oh.  279,  ||  1-3 
A.  311.  Am'd  by  L.  1909,  ch.  6o.  Also  partb-  ropeiihtl  by  L.  19 
aw  Consolidated  Laws.  tit.  General  (>>rporntlon  I^w,  |  10,  and 
Pwr;..  I  931a.  See  note  40  of  notes  of  Board  of  Stntntory  Consc 
fvi  of  Code. 

i  433.  Ser-rlee  of  proceaSf  eto.,  to  oommenc^  a 
proeeedlnji:. 

The  proTisions  of  this  article,  relating  to  the  mode  c 
'  of  a  sammons,  apply  likewise  to  the  service  of  any  p 
other  papc'r,  whereby  a  special  proceeding  is  conimeu 
coart,  or  before  an  officer,  except  a  proceeding  to  pi 
ct)atempt,  and  except  where  special  provision  for  th< 
thereof  is  otherwise  made  by  law. 
Sre  L.  1855,  cb.  279,  i  4  (3  Edm.  685).     Sec  §|  425,  2000. 

I  434.  Proof  of  service  of  •ommLonii,  ete.|  hofr  mac 

Proof  of  serTice,  as  prescribed  in  this  article,  must 
bj  afBdavit,  except  as  follows: 
If  the  service  was  made  by  the  sheriff,  it  may  be  p 

;    his  certificate  thereof. 

2.  If  the  defendant  served  is  an  adult,  who  has  not  t 
Hally  declared  to  be  incompetent  to  manage  his  afi 
wrvice  may  bo  pro  veil  by  a  written  admission,  signed 
and  either  acknowledged  by  him,  and  certified  in  like 
88  a  deed  to  be  recorded  in  the  county,  or  nccompat 
the  affidavit  of  a  person,  other  than  the  plaintiff,  shov 
the  signature  is  genuine. 

■  A  certificate,  admission,  or  affidavit  of  service  of  a  .< 
must  state  the  time  and  place  of  .service.  A  written  t 
of  the  service  of  a  sammons,  'or  of  a  paper  accompai 
Ame,  imports,  uuless  otherwise  expres^^Iy  stated  tb 
otherwise  plainly  to  be  inferred  from  its  contents,  thn 
of  the  paper  was  delivered  to  the  person  signing  the  adu 
flubi^ltDte  for  portians  of  Co.  Proc.,  S  13N.     See  Rule  18. 
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article:  sbcoxd. 

Substitutes  for  personal  service  in  special  cases. 

Sec.  435.  Order  for  service  uf  summoDs  upon  defendant  reHldliig  In  tbli)  State, 
upon  what  pnxif  to  be  made. 

436.  How  flterTlce  mnnt  be  made. 

437.  Papers  to  be  filed ;   proof  of  service. 

438.  CoHeti    In   whicJi   Henrice  of   aummonti   by   publication,    etc..   may  be 

ord«'n»d. 

439.  Papers  upon  which  onler  for  publication  may  be  made. 

440.  By  whom  order  may  be  made:  rootcntH  of  order. 

441.  When   publication  muKt   he  commenced;    wlien   nervlci*  deemed  (hud- 

plete. 

442.  Papem  to  be  filed ;  notice  to  defendant. 

4-|:t.   Id. :   when  HerTic<>  In  made  without  the  State. 

444.  Proof  of  aervlce. 

445.  Defendant,   when  allowed   to  defend. 

I  435.  lAm^cl,  1880.  1013.1  Order  for  nervlce  of  nammoiia 
upon  defendant  realdlnar  in  tliin  .*(tiite*  mion  ^rlmt  proof  to 
be  made. 

Where  a  snmmonH  is  isKiied  in  any  court  of  record,  an  order 
for  the  service  thereof  ni>ou  a  defendant,  whether  a  domestic 
corporation,  other  than  a  municipal  corjioration,  a  joint-stock 
or  other  unincorporated  aH.*40ciation  or  a  natural  p«^r«on,  residing 
within  the  state  may  be  made  by  the  court,  or  a  jud^e  thereof, 
or  the  county  jud^e  of  the  county  where  the  action  is  triable 
upon  satisfactory  proof,  by  the  attl<Iavit  of  a  |K*rs(ui,  not  a  party 
to  the  action,  or  by  the  return  of  the  sheriff  of  the  county  where 
such  defendant  resides,  or  has  its  principal  office  or  place  of 
business,  that  proper  and  diligent  effort  has  l>een  made  to  serve 
the  summons  upon  the  defendant  and  that  none  of  the  i>ersons 
mentioned  in  suhdirision  three  of  section  four  hundred  and 
thirty -one,  nor  the  president  or  treasurer  of  such  asw>ciatioii, 
can  be  found,  or  if  the  defendant  is  a  natural  t>erson.  that  the 
place  of  his  sojourn  cannot  be  ascertained,  or  if  he  is  within  the 
state,  that  he  avoids  service,  so  that  personal  service  cannot  be 
made. 

Part  of  U  1853.  cb.  511  (4  Bdm.  589).  Am'd  L.  1880,  ch.  533;  L.  191S. 
ch.  23a     In  effect  Sept.  1,  1913.     See  i  638,  iKwt. 

I  48B.   [Am'd,  1886,  1813.]    How  aerviee  mnat  be  made. 

The  order  must  direct  that  the  sorrice  of  the  stimmons  be 
made,  by  leaving  a  copy  thereof,  and  of  the  order,  if  the  de- 
fendant is  a  domestic  corporation  or  joint-stock  or  other  unin- 
cori>orated  association  at  its  principal  oliice  or  place  of  busiuess^, 
or  if  a  natural  person  at  the  residence  of  the  defendant,  with  a 
person  of  proper  age,  if  upon  reasonable  application,  admittance 
can  be  obtained,  and  such  person  found  who  will  receive  it;  or, 
if  admittance  cannot  be  so  obtained,  nor  such  a  person  found, 
by  afflxinfir  the  same  to  the  outer  or  other  door  of  the  defendant's 
said  place  of  bu.siness  or  office,  or  of  his  residence,  and  by  de» 
positing  another  copy  thereof,  ppofH^rly  enclos(Kl  in  a  post-paid 
wrapper,  addressed  to  the  defendant  at  its  said  principal  office  or 
place  of  business,  or  to  him  at  his  place  of  residence,  m  the  post- 
office  at  the  place  where  he  resides,  or  where  said  office,  place 
of  business  or  residence  is  located,  or  npon  proof  being'  made  by 
affidavit  that  no  such  residence  can  be  fonnd,  service  of  the 
summons  may  be  made  in  such  manner  as  the  court  may  direct. 

Part  of  L.   1853.  ch.  511.     AmM  L.   1890,  cb.  562;  L.   1913,  cb.  230.     M' 
eire<>t  8<*pt.   1,   1913. 
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I 

I         {  4S7.  Papers  to  lie  filed;  proof  of  N^rYlce. 

The  order,  and  the  papers  upon  which  it  was.  granted,  must 
be  filed,  and  the  aeririce  must  be  made,  .within  ten  daj's  after 
the  order  is  (granted ;  otherwise  the  order  becomes  inoperative. 
On  filing  an  affidavit,  showing  service  according  to  tnc  order 
the  summons  is  deemeil  nerved,  land  the  same  proceedings  may 
be  taken  thereupon,  as  if  it  had  been  served  by  publication,  pur- 
Hi)ant  to  an  order  for  that  purpose,  made  us  prescribed  in  the 
next  section.  , 

I  488.  rAm^d,  187»»  1884,  1890,  1900,  1013.1     Caaea  In  ^hleh    ^  ^^  JT 
service  of  summons  by  publication,  etc.,  may  be  ordered.  n| 

An  order  directing  the  servio*  of  a  summons  upon  a  defendant,  ^ 

without  the  State,  or  by  publication,  may  be  made  in  either  of 
tlie  following  cases: 

1.  Where  the  defendant  to  be  served  is  a  foreign  corporation; 
or,  is  an  unincorporated  association  consiBting  of  seven  or  more 
[»cnH)D8,  having  a  president  and  treasurer,  neither  of  whom  is  a 
rt'sident  of  this  state;  or,  being  a  domestic  corporation,  where 
after  diligent  effort,  service  cannot  be  made  within  the  state 
nixiri  the  president  or  other  head  of  the  corporation,  the  secre* 
tory  or  clerk  to  the  corporation,  the  cashier,  the  treasurer  or  a 
(lireetur  or  managing  agent;  or,  being  a  natural  person,  is  not  a 

\  resident  of  the  state;  or,  where,  after  diligent  inquiry,  the  de- 
fendant remains  unknown  to  the  plaintiff,  or  the  plaintiff  is 
unable  to  ascertain  whether  the  defendant  is  or  is  not  a  resident 
of  the  state. 

2.  Where  the  defendant,  being  a  resident  of  the  state,  has  de- 
parted therefrom,  with  intent  to  defraud  his  creditors,  or  to  avoid 
tlie  service  of  a  aammoos;  or  keeps  himself  concealed  therein, 
wuh  like  inteui. 

3.  Where  the  defendant,  being  an  adult,  and  a  resident  of  the 
state,  has  been  jroutiuuously  without  the  state  of  New  York 
more  than  ^\\  months  neikt  before  the  granting  of  the  order, 
and  has  not  made  a  designation  of  a  person,  upon  whom  to 
»erre  a  summons  in  his  behalf,  as  prescribed  in  section  four 
haadred  and  thirty  of  this  act;  or  a  designation  so  made  no 
longer  remains  in  force;  or  service  upon  the  person  so  designated 
caoDut  be  made  within  the  state,  aftir  diligent  effort. 

4.  Where  the  complaint  demands  judgment  annulling  a  mar- 
riage, or  for  a  divorce,  or  a  separation. 

5.  Where  the  complaint  demands  judgment,  that  the  defendant 
^    be  excluded  from  a  vested  or  contingent  interest  in  or  lien  upon. 

specific  real  or  personal  property  within  the  state;  or  that  such 
an  interest  or  lien  in  favor  of  either  party  be  enforced,  regulated, 
defined,  or  limited;  or  otherwise  affecting  the  title  to  such 
property. 

&  Where  the  defendant  is  a  resident  of  the  state  or  a  domestic 
(Tirporatiou;  and  an  attempt  was  made  to  commence  the  action 
against  the  defendant,  as  required  in  chapter  fourth  of  this  act, 
bc'fore  the  expiration  of  the  limitation  applicable  thereto  as  fixed 
in  that  chapter;  and  the  limitation  would  have  expired,  within 
sixty  days  next  t>receding  the  application,  if  time  luul  n(»t  been 
extended  by  the  attempt  to  commence  the  action. 

7.  Where  the  action  is  against  the  stockholders  of  a  corpora- 
tion, or  joint-stock,  company,  and  is  authorized  by  law  of  the 
state,  and  the  defendant  is  a  stockholder  thereof.     When  a  copy 
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of  the  summons  is  required  by  subdivision  first  or  aubdiTision 
second  of  section  four  hundred  and  twenty >Biz  of  this  act,  or  by 
section  four  hundred  and  twenty -nine  of  this  act,  to  be  delivered 
to  a  person  other  than  the  defendant,  an  order,  directing  the  serv- 
ice of  a  copy  of  the  summons  upon  such  person  without  the 
state,  or  by  publication,  may  be  made  as  prescribed  in  this  sec- 
tion, as  if  such  person  was  the  defendant  in  the  action,  and 
upon  a  verified  complaint  and  the  saine  proof  with  respect  to  sucli 
person,  as  is  required  in  the  next  succeediuji?  section  with  respect 
to  .a  defendant.  And  sections  four  hundred  and  forty  to  four 
hundred  and  forty-four  both  incluBive,  apply  to  the  proeeediaK>^ 
in  like  uianntT  as  if  such  person  was  a  defendant. 

SubHUtute  for  Co.  Proc.,  |  135.  Am'd  L.  1884,  cb.  399;  U  1899,  oh.  »0l : 
L.   Itwm.   rU.  402:   L.    lUlli,  vh.   179.      In  offwt  »e|»t.    1.   1913. 

{  430.  (Am'dt  1870.1  Papers  upon  wblcli  order  for  pablU 
cation  may  l»e  made. 

The  order  must  be  founded  upon  a  verified  complaint,  showing 
a  HUtHcionl  cause  of  action  aKainst  the  defendant  to  be  served, 
and  proof  by  affidavit  of  the  additional  facts  required  by  tho 
last  section;  and  also,  where  the  application  is  made  upon  the 
ground  that  the  defendant  is  a  foreign  corporation,  or  not  a 
resident  of  th  >  State,  or  in  a  case  specified  in  subdivision  fourtli, 
fifth,  or  seventh  of  the  last  section,  that  the  plaintiff  has  beea 
or  will  be  unable,  with  due  dilij^euce,  to  make  personal  servi(>e 
of  the  summons. 

Soe  Co.  Proc.,  |  135. 

ij^^^^^      y^l.    I  440.  [Am'd,  1880.]     By  whom  order  may  be  madei  coa- 
(^j^^  -*      tenta  of  order. 

The  order  may  be  made  by  a  judge  of  the  court,  or  the  cooaty 
judge  of  the  county  where  the  action  is  triabk\  It  must  direct 
that  service  of  the  suuimons,  upon  the  defendant  named  or  de- 
scribed in  the  order,  be  made  by  publication  thereof  in  two 
newspapers,  designated  in  the  order  as  most  likely  to  give  notice 
to  the  defendant,  for  a  specified  time,  which  the  judge  deems 
reasonable,  not  less  than  onee  a  week  for  six  successive  weeks; 
or,  at  the  option  of  the  plaintiff,  by  service  of  the  summons,  and 
of  a  copy  of  the  couqjlaint  and  order,  without  the  State,  upon 
the  defendant  personally,  and  if  he  is  an  infant  under  the  age 
01  fourtecm  years,  also  upon  the  person  with  whom  he  is  sojourn- 
ing; or,  if  the  defendant  is  a  corporation,  upon  an  officer  thereof, 
11  specified  in  section  four  hundred  and  thirty-one  or  four  hundred 

B  and  thirty-two  of  this  act.     It  must  also  contain,  either  a  direc- 

I  tion   that,    on    or   before   the   day   of   the   first   publication,    the 

I  plaintiff  deposit  in   a   specified  post-office,  one  or  more  sets  of 

copies  of  the  summons,  compinint,  and  order,  each  contained  in 
a  securely  closed  post-paid  wrapper,  directed  t(»  the  defendant, 
at  a  place  specified  in  the  order:  or  a  statement  that  the  judge, 
being  satisfied,  by  the  affidavits  upon  which  the  order  was 
'{  granted,    that     the    plaintiff    caniiot,    with    reasonable    diligence, 

ascertain  a  place  or  plaees,  where  the  defendant  would  probably 
receive  matter  transmitted  through  the  ixiHt-office,  dispenses  "with 
the  deposit  of  any  papers  therein. 

{I  L.  1«H9,  cU,  19.-5. 

I  »4 
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I  441.   {Am*d,    187T.}     When    piil»lteatIon    maat    be    com-  ^A^</^ 
neAcedf  vrJien  nervtee  deemed  complete.  ^  '    ^« 

The  first  publication  in  each  newspaper  desigrnated  in  tlie 
order,  or  the  Hervic-e  upon  the  defendaiir  without  tiie  State,  must 
be  made  within  three  months  after  the  order  is  granted.  For 
the  purpose  of  reciioninii;  the  time  witlun  which  the  defendant 
niuKt  appear  or  answer,  service  by  publication  is  complete  upon 
the  day  of  the  last  publication,  pursuant  to  the  order:  and 
serrice  made  without  the  State  is  complete  upon  the  expiration 
ihereafter  of  a  time  equal  to  that  prescribed  for  publication. 

I  442.    [Am*d,    1877.]     Papers    to   be    filed |    notice    to    cle-  4 

fcndant. 

Where  Ker\-ice  is  made  by  publication,  the  summons,  complaint, 
and  order,  and  the  papers  upon  which  the  order  was  made, 
must  be  filed   with  the  clerk,   on   or  before  the  day   of  the   first  ^ 

pablicntion;  and  a  notice,  subscribed  by  the  plaintiff's  attorney, 
and  directed  only  to  the  defendant  or  defendants  to  be  thus 
served,  substantially  in  the  foIlowinfBT  form,  the  blanks  being 
properly  fille^l  up.  must  be  subjoiaed  to,  and  published  with  the 
summons: 

See  post,    II    1541.    1774. 

*'  To  :     The  foregoing  summons  is  served  upon  you, 

hy  publication,   pursuant   to  an   order  of  "    (naming 

tlio  judge  ami   his  official  title),  **  dated  the  day 

"f  .   18     ,   and   filed   with   the   complaint,   in  the 

office  of  the  clerk  of  at  ^  ,  ^  ^   ^    j, 

I  4-t3.   rAra*d,  1877.1      Id.i  ^lien  Mcrvlce  Is  made  wlthoW  '    ^  f^ 
the  Stale.  '    '  ^ 

Where  service  is  made  without  the  State,  the  paiK»rs  specified  ^ 

in  the  Inst  section   must  be  previously   filed;  and   a  notice  must        '^  , 
l«e  served    with    the    summons,    in    all    respects    like    the    notice 
recpiired   by   the   Inst   section,   except   that  the   words,    "  without 
tlie  State   of   New   York ",   must   be   substituted   ft^r  the   words, 
"  by  publication".     ^i(*x^  or^       .  /  ^  ''^  c^'  ^  a  ^ 

I  444.   Proof  or  ser-rlce. 

Proof  of  the  pnblrcation  of  the  summons  and  notic'e  must  be 
made  by  the  affidavit  of  the  printer  or  publisher,  or  his  foreman 
<»r  principal  clerk.  Proof  of  deposit  in  the  post-olflre,  or  of 
delivery*  of  a  pa|)er  required  to  be  deposited  or  delivered  by  the 
provisions  of  this  article,  must  be  made  by  the  affidavit  of  the 
person,  who  deposited  6r  delivered  it. 

r.x    Proo.,    I*  l.Vi.    8nM.    3.  ^^       ^     ^ 

I    MS.   [Ain*d,  1877.1     Defendant  ^vhen  allo^nred  to  defend. 

Where    the   summons   is   served,    pursuant   to   nn    order   made 
*.«  prescribed   in   this  article,   and   the  defendaTut  so  served  do'^s      ^  •v:.> 
u«>t  appear:  he  or  his  representative,  on  npplicatiou  and  sufficient  ^ 

fnnse  shown,  at  any  time  before  final  judgment,  must  be  allowed 
to  defend  the  action:  and.  except  in  an  action  for  divorce,  or 
wherein  the  contrary  is  expressly  prescribed  by  law,  the  defend- 
ant, or  his  representative,  must,  in  like  manner,  upon  good 
ranse  shown,  and  upon  just  terms,  be  allowed  to  defend,  after 
final  judgment,  at  any  time  within  one  year  after  personal  ser- 
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▼ice  of  written  notice  thereof;  or,  if  Buch  a  notice  has  not  been 
Berved,  within  Beven  years  after  the  filing  of  the  judgment-reU. 
If  the  defence  is  successful,  and  the  judgment,  or  any  part 
thereof,  has  been  collected  or  otherwise  enforced,  such  restitu- 
tion may  thereupon  be  compelled,  as  the  court  directs;  but  th« 
title  to  property,  sold,  to  a  purchaser  in  good  faith,  pursuant 
to  a  direction  contained  in  tne  judgment,  or  by  virtue  of  an 
execution  issued  upon  the  same,  Bhall  not  be  affected  thereby. 

Id.,  part  of  f  180.    See  f  1557.  sobd.  I. 
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TITLE  II. 

Parties  to  an  action. 

Iitlel*  1.  PartlM  g«nenil1y. 

2.  Partiefl  MTenOlr  liable. 

8b  P«rtle»  |»n»ecatlDg  and  defending  as  poor  penodt. 

i.  Infant  jilalntiffa  and  defendanta. 

ARTICLB   FIRST. 

Part  tea  generally.  , 

«r 

fcc  440.  Wbo  may  be  joined  as  plaintiffs. 

447.  Id.;  aa  defendants. 

448.  Parties  anited  In  Interest,   when  to  be  joined;  wli^in  one  or  mors 

may  n>«  or  defend  for  tbe  whole.  ^ 

449.  Party  In  interest  to  sne.    Trustee,  etc.,  may  sue  alons.  ^ 
4D0.  When  married  woman  is  a  party. 

461.  Wlien  defendant  or  his  name  Is  unknown. 

4fi2.  When  court   to  decide  controrersy  or  to  order  other  parties  to  be 

brought  in. 
4B3.  Supplemental  aummona. 

I  44e.  WHO  nmy  b«  Joined  a*  plulntiifH* 

AU  persons  having  an  interest  in  the  subject  of  the  aetion,  and 
in  obtaining  the  judgment  demanded,  ma^  be  joined  as  plaintiffs, 
except  as  otherwise  expressly  prescribed  in  this  act. 

Ca  Proc.,  f  117. 

I  447.  [Am'd,  1901,   1911.1    Idemt  an   defendantii. 

Any  person  may  be  made  a  defendant  who  has  or  claims  an 
interest  in  the  controversy  adverse  to  the  phiintifF  or  who  is  a 
necessary  party  defendant  for  the  complete  determination  or 
settlement  of  a  question  involved  therein,  except  as  otherwine 
«*xpressly  prescribed  in  this  act.  In  any  action  brought  affect- 
ing real  estate  upon  which  the  people  of  the  state  of  New  York 
have  or  claim  to  have  a  lien  under  the  transfer  tax  act,  the  said 
people  of  the  state  of  New  York  may  be  made  a  party  defendant 
in  the  same  manner  as  a  privjite  person,  but  where  the  people 
of  the  state  of  New  York  are  made  a  party  defendant,  as  herein 
provided,  the  complaint  shall  set  forth,  in  addition  to  the  matters 
Kqaired  to  be  set  forth  by  the  code  of  civil  procedure,  the  name 
or  names  of  the  decedent  or  decedents  aKainst  whose  estate  there 
»  an  unpaid  transfer  tax,  tbe  place  of  residence  of  decedent  at 
tbe  time  of  death,  the  heirs  at  law  and  next  of  kin  of  decedent 
tad  if  decedent  left  none  that  fact  shall  be  stated,  whether  dece- 
<i«it  died  testate  or  intestate,  and  whether  the  estate  of  decedent 
bsK  been  administered,  and  if  so  where;  and  if  not  administered, 
^ch  facts  shall  be  stated:  and  also  that  the  people  of  the  state  of 
Xew  York  are  made  a  party  defendant  for  no  other  reason  than 
the  lien  of  said  transfer  tax.  Upon  failure  to  state  su(h  facts, 
tbe  complaint  shall  be  dismissed  as  to  the  people  of  tho  state 
of  New  York.  In  such  a  case  the  summons  must  be  served  on 
the  attorney-jj^eneral,  who  may  appear  in  behalf  of  the  people. 

Id.,  part  of  f  118;  L.  1901,  ch.  fiOO;  U  1911,  ch.  24,  in  effect  Sept.   1,  1911. 

i  448.  Partlen  vAlted  In  tnterent,  when  to  be  Joined t 
when    one    or    more  'any  xine  or  defend  for  the  >vhol<?.* 

Of  the  parties  to  the  action,  those  who  are  united  in  interest 

mast  be  joined  as  plaintiffs  or  defendants,  except  as  otherwise 

*  ScM*    f    19 1<),    post 
8T 
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c»xpre8sl.v  presoribed  in  this  act.  But  if  the  ponsent  of  any  one. 
who  ought  to  be  joined  as  n  plaintiff,  cannot  bo  obtained,  he  may 
be  made  a  defendant,  the  reason  therefor  being  Htated  in  the 
complaint.  And  where  the  question  Ih  one  of  a  common  or  pen- 
era!  interest  of  many  persons;  or  where  the  persons,  who  might 
be  made  parties,  are  very  numerous,  and  It  may  be  impracticable 
to  bring  tnem  iiH  before  the  court,  one  or  more  may  sue  or  defend 
for  the  benefit  of  all. 
Id.,   I   119.    am*d. 

f  440.  TAmM,  1877.1  P«rtT  in  fnterent  to  sue.  Tnmtee, 
etc*.,    may   Mue   alone. 

Every  action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  e.\cept  that  an  executor  or  administrator,  a  trustee  of 
an  express  trust,  or  a  person  expressly  authorized  by  statute, 
may  sue,  without  joining  with  him  the  person  for  whose  benefit 
the  action  is  prosecuted.  A  person,  with  whom  or  in  whose 
name,  a  contract  is  made  for  the  benefit  of  another,  is  a  trustee 
of  an  express  trust,  within  the  meaning  of  this  section. 
Id.,  part  of   S   111,   and  all  of  %  113. 

■ 

f  450.  [Am'd,  1877,  IBTO,  1890»  lOOft.]  When  nuurrted 
^▼onian   %m   m.   party. 

In  an  action  or  special  proceeding  a  married  woman  appears, 
prosecutes  or  defends  alone  or  joined  with  other  parties  as*  if 
she  was  single.  It  is  not  necessary  or  pro^)er  to  join  her  husband 
with  her  v  .  a  party  in  any  action  or  special  proceeding  affecting 
her  separate  property.  The  husband  is  not  a  necessary  or  proiHT 
party  to  an  action  or  special  proceeding  to  recover  damages  to 
the  person,  estate  or  character  of  his  wife.  The  husband  is  not  a 
necessary  or  proper  party  to  an  action  or  special  proceeding  to 
recover  damages  to  the  person, ,  estate  or  character  of  another 
on  account  of  the  wrongful  acts  of  his  w^ife  committed  without 
his  instigation. 

L.  1880,  cb.  24J4.  Am'd  by  L.  1000,  ch.  05.  Also  partly  repoalcd  by 
U  1009,  ch.  19.  See  Cousolldatcd  Laws,  tit.  Domestic  Relations  I^w,  i  51. 
See  note  41  of  notes  of  Board  of  Statntory  Conaolidation  at  end  of  code. 

S  4S1.  [AmM,  1870.1  Wlien  defendant  or  fain  name  in  nn« 
kno^'n. 

Where  the  plaintiff  i.<?  ignorant  of  the  name  or  part  of  the  name 
of  a  def(Midant.  he  may  designate  that  defendant,  in  the  sum- 
mons; and'  in  any  other  process  or  proceeding  in  the  action,  by 
a  fictitious  name,  or  by  as  much  of  his  name  as  is  known,  adding 
a  description,  identifying  the  person  intended.  Where  the  plain- 
tiff demands  judgment  against  an  unknown  person,  he  may 
designate  that  person  as  unknown,  adding  a  deBcription,  tending 
to  identify  him.  In  either  case  the  person  intended  is  thereupon 
regarded'  as  a  defendant  in  the  action,  and  as  sufficiently 
described  therein,  for  all  purposes  including  service  of  the  sum- 
mons, as  prescribed  in  article  second  of  the  last  title.  When  the 
name,  or  the  remainder  of  the  name,  or  the  i)erRon.  becomes 
known,  an  order  must  be  made  by  the  court,  upon  such  notice 
and  such  terms  as  it  prescribes,  that  the  proceedings  already 
taken  be  deemed  amended,  by  the  insertion  of  the  true  name, 
in  place  of  the  fictitious  name  or  part  of  name,  or  the  desiiriui- 
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tioQ  as  an  unknown  person;  and  that  all  fiubseqaent  proceedings 
be  taken  under  the  true  name. 
SobstltQte  for  Co.  Proc.,  |  175,  and  portion  of  f  1S6. 

f  4S2.  [AMk'd,  1901.]  When  court  to  deelde  contwowermT4 
or  to  oi;der  other  pskrties  to  be  bronarht  In. 

The  court  may  determine  the  controversy,  as  between  the  par- 
ties before  it,  where  it  can  do  so  without  prejudice  to  the  rfghts 
of  others,  or  by  saving  their  rights;  but  where  a  complete  deter- 
mination of  the  controversy  cannot  be  bad  without  the  presence 
of  other  parties,  th&  court  must  direct  them  to  be  brought  in. 
And  where  a  person,  not  a  party  to  the  action,  ha.s  an  interesr 
in  the  subject  thereof,  or  in  real  property,  the  title  to  whii'h  may 
in  any  manner  be  affected  by  the  Judgment,  or  in  real  property 
for  injury  to  which  the  complaint  demands  relief,  and  make.s  ap> 
plii-ation  to  the  court  to  be  made  a  party,  it  must  direct  him  to 
be  brought  in  by  the  proper  amendment. 

Co.  Proc.,  part  of  |  122.  am'd;  L.  IdOl.  ch.  512.     In  effect  Sept.  1,  1901. 

f  458.  [Am'd,    1877.1    Sapplementnl   nnnamonji. 

Where  the  court  directs  a  new  defendant  to  be  brought  in,  «n^ 
the  order  is  not  made  upon  his  own  a^ipiication,  a  supplemental 
fnmmons  must  be  issued,  directed  to  him,  and  in  the  same  fomi 
as  an  original  summons;  except  tbat,  in  the  body  uiereof,  it  must 
reipiire  the  defendant  to  answer  the  original  or  the  amended 
<"'>mplaint.  and  the  supplemental  complaint,  or  either  of  them  as 
the  case  requires.  And  each  provision  of  this  chapter,  relating 
to  persona!  service,  or  a  substitute  for  personal  service  of  an 
original  ;$ummons,  applies  to  such  a  supplemental  summons. 

8& 
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464r^  PARTIES  SEVERALLY  LIABLE.      c.  Z  I.  2,  a.  2 

article:  sbcomd. 

Partiea  aevercUly  liable. 

the.  464.  Wb«ti  penoiis  liable  for  the  same  dsmaod  may  be  raed  tocetber. 
460.  DefendaDt  so  aaed  may  apply  for  any  i«Ilef. 

466.  Proceedings  in   action  agalnat  defendants  severally  liable. 

467.  Application  of  tbla  article  to  defendants  Jointly  liable. 

(  454.  [Axn'd,  1877.]  W^hea  persoim  liable  for  the  SAme 
demand  may  be  aaed  toaretliep. 

Two  or  more  persons,  severally  liable  iii>on  the  same  written 
instrumont,  including  the  parties  to  a  bill  of  exchaiiKe  or  a  piom- 
isBory  note,  whether  the  action  is  brought  upon  the  instrument, 
or  !)y  n  party  thereto  to  recover  against  other  parties  liable  over 
to  him;  may,  all  or  any  of  them,  be  included  as  defendants  in  the 
same  action,  at  the  option  of  the  plaintiff. 
Ck>.    Proc.,    i    120.    See   |    1204,    post. 

I  455.  Defeadaat  so  aaed  atay  apply  for  a  ay  relief. 

The  joinder  of  a  person,  as  defendant  in  an  action,  with  an- 
other person,  as  prescribed  in  the  last  section,  does  not  affect  his 
right  to  any  order  or  other  relief,  to  which  he  would  have  been 
entitled,  if  he  had  been  separately  sufHl  in  the  action. 

L.  1841.   cb.  282,  8  1   (4  Bdro.  467). 


f  45<l.  Prooeediaara  la  actioa  aoralaat  defeadaata  sever- 
ally liable. 

Where  a  summons,  issued  against  two  or  more  defendants,  al- 
leged to  be  severally  liable,  is  served  upon  some,  but  not  upon  all 
of  them,  the  plaintiff  may  proceed  against  those  upon  whom  it  i» 
served,  as  if  they  were  the  only  defendants  named  therein. 
Where  it  is  served  upon  all  of  them,  the  plaintiff  may  take  jnclg- 
ment  against  one  ot  more  of  them,  where  he  would  be  entitled  to 
judgment,  if  the  action  was  ngainst  him  or  them  alone.  Where 
judgment  is  so  taken,  the  clerk  must,  upon  the  plaintiff's  applica- 
tion, enter  an  order,  directing  that  the  action  be  severed,  and  that 
the  plaintiff  may  proceed  against  the  other  defendants.  In  any 
subsequent  proceeding,  the  plaintiff  may  use,  together  with  a  cer- 
tified copy  of  such  an  order,  a  copy  of  a  paper  constituting  a  part 
of  the  judgment-roll,  with  like  effect  as  If  it  was  the  original. 

Sabatltute   for   Ck).   Proc.,    §   136.   subd.    2  and   3. 

S  457.  Appllcattoa  of  tbla  article  to  defeadaatn  Jointly 
liable. 

The  last  three  sections  do  not  affect  a  defence  or  other  objec- 
tion of  a  defendant,  growing  out  of  the  failure  to  join  in  the 
action  two  or  more  persons  jointly  liable:  and.  as  resrards  the* 
other  parties  to  the  action,  persons  jointly  lial)h»  are  regarded  a» 
one  party,  for  every  purpose  contemplated  by  those  sections. 

See  li.  1882.  cb.  276,  (  2  (4  Edm.  463).  and  U  1836.  cb.  211.  I  1  (4  Edm. 
466). 
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article:  third. 

Pariieif  pro/iecnting  avd  defending  as  poor  persons, 

be.  458.  Who  may  petition  for  leaye  to  pifoeecitte  as  a  poor 
459.  Oontenta  of  petition. 
4<t0.  When   and   bow   leave  gvanted. 
461.  Not  liable  for  coats  and  feea. 
4fi2.  When   leave  may   be   annulled. 

463.  When  defendant  may  jwtitlon  to  defend  as  a  poor  poi 
494.  Contents  of  petition. 
466.  Proceedlnga  thereon. 

4M.  Appeal,  when  party  proaecutes  or  defeoda  aa  a  poor  poi 
487.  OoitM  In  favor  of  petitioner. 


(  4S8.  [Aiii*d,  1891.]  ^Who  may  petttlon  for  Ie«v«  tm 
proaccnte  lui  m  poor  pemon. 

A  poor  persoiL,  whether  an  adult  or  infant,  not  being  of  ability 
to  sue,  who  alleges  that  he  has  a  cause  of  action  against  another 
penoD,  may  apply  by  ^tition  to  the  court  in  which  the  action  is 
pendiog.  or  in  which  it  is  intended  to  be  brought,  for  leave  to 
profiocute  as  a  poor  person,  and  to  have  an  attorney  and  counsel 
Aligned  to  conduct  his  action. 

2  R.  S.  444,  I  1   (2  Edm.  468);  Ta  1891.  ch.   170. 

I  4S0.  [Am'd,  1M91.]    Contenta  of  petition. 

Thepetition  must  state: 

1.  The  nature  of  the  action  brought  or  intended  to  be  brou^^ht. 

2.  That  the  applicant  is  not  worth  one  hundred  dollars  besides 
the  wearing  apparel  and  furniture  necessary  for  himself  and  his 
f&mily,  and  the  subject-matter  of  the  action. 

It  must  be  verified  by  the  applicant's  affidavit,  unless  the  ap- 
plicant is  an  infant  under  the  age  of  fourteen  years,  and  In  that 
ctM^  by  the  affidavit  of  his  guardian  appointed  in  said  action, 
and  aupported  by  a  certificate  of  a  counselor  at  law  to  the  effect 
thit  he  nas  examined  the  case  and  is  of  the  opinion  that  the  ap- 
plicant has  a  good  cause  of  action. 

M..  f  2:   L.    1891.   ch.    170.    See  f  460. 

I  4410.  1%'lieii   and   ho'ww  leave   arrnnted. 

The  court  to  which  the  petition  is  presented,  if  satisfied  of  the 
tmth  of  the  facts  alleged,  and  that  the  applicant  has  a  good 
c&Qse  of  action,  may,  by  order,  admit  him  to  prosecute  as  a  poor 
pTson,  and  assign  to  him  an  attorney  and  counsel  to  prosecute 
his  action,  who  must  act  therein  without  compensation. 

li.  18. 

S  461.   Not  liable  for  ci^utm  and  feea. 

A  person  so  admitted,  may  prosecute  his  action,  without  paying 
[pes  to  any  officer:  and  ho  shall  not  be  prevented  from  prosecut- 
ing the  same,  by  reason  of  his  being  liable  for  the  costs  of  a 
former  action,  brought  by  him  against  the  same  defendant.  If 
jodgment  is  rendered  against  him,  or  his  complaint  is  dismissed, 
ct^ts  shall  not  be  awarded  against  him. 

2  R.  8.  44B,   I  4. 

I  463L  l¥hen  leave  may  be  annulled. 

If  the  person  so  admitted  is  guilty  of  improper  conduct  in  the 
proaecntlon  of  his  action,  or  of  wilful  or  unnecessary  delay,  the 
coort  may.  in  its  discretion,  annul  the  order  admitting  him  to 
prosecute  as  a  poor  person:  and  he  shall  thereafter  be  deprived  of 
flII  the  privileges  conferred  thereby. 
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I  408.  liVhen  defendant  may  petition  to  defend  aa  «  po«r 
person. 

A  defendant  in  an  action  involving  his  right,  title,  or  interest, 

.in  or  to  real  or  personal  property,   may  petition   the  court,  in 

which  the  action  is  ponding,  for  leave  to  defend  the  action  as  a 

poor  person,  and  to  have  an  attorney  and  counsel  assigned  to 

conduct  his  defence. 

§  4^4.  Content*  of  petition. 

The  petition  must  contain  the  same  matters,  respecting  the 
ability  of  the  petitioner,  required  to  be  contained  in  a  petition 
for  leave  to  prosecute  as  a  poor  i)erson;  and  it  must  be  sup- 
ported by  a  similar  certificate,  relating  to  the  defence. 

f  405.  ProceedlniCB  thereon.  . 

The  provisions  of  this  article,  relating  to  the  order,  to  be  made 
upon  an  application  for  leave  to  prosecute  as  a  poor  person,  and 
the  proceedmgs  subsequent  thereto,  apply  to  the  order  and  sabse- 
quent  proceedings,  upon  an  application  for  leave  to  defend  as  a 
poor  person. 

■ 

§  466.  Appeal  when  party  prosecutes  or  defends  as  a 
poor  person. 

An  order,  made  as  prescribed  in  this  article,  does  not  authorise 
the  petitioner  to  take  or  maintain  an  appe]&l,  as  a  poor  person; 
but  where  an  appeal  is  taken  by  the  adverse  partyj  the  order  is 
applicable,  in  favor  of  the  petitioner,  as  respondent  m  the  appeal. 

§  467.  Costs  In  fa-vor  of  petitioner. 

Where  costs  are  awarded  in  favor  of  a  person,  who  had  been 
admitted  to  prosecute  rr  defend  as  a  poor  person,  as  prescribed 
in  this  article,  they  must  be  paid  over  to  bis  attorney,  when 
collected  from  the  adverse  party,  and  distributed  among  the  at- 
torney and' counsel  assigned  to  the  poor  person,  as  the  court 
directs. 
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ARTICIiB   FOtJRTH. 

Infant  plaintiffs  and  defendants. 

Bee.  468.  Rlgfit  of  infant  to  bring  action. 

400.  Guardian  for  Infant  plaintiff  matt  be  appointed. 

470.  Application^  therefor. 

471.  Application  for  appointment  of  guardian  tor  Infant  defendant.     ' 

472.  Gaardian,  bow  appointed.     Clerk,  when  to  act. 

473.  Guardian  for  absent  infant  defendant. 

47^.  Guardian  not  to  receive  prc^wrty  until  security  given. 

475.  Security.  » 

476.  Last  two  sections  not  to  apply  to  general  guardian. 
4T7.  Liability  of  defendant's  guardian  for  costs. 

{  468.  Rlffht  of  Infant  to  brlnflr  action. 

Where  an  infant  has  a  right  of  action,  he  is  entitled  to  main- 
tain an  action  thereon;  and  the  same  shall  not  be  deferred  or 
delayed,  on  account  of  his  infancy. 

I  469.  [Am'd^  1881.]  Onaf dlan  for  infant  plaintiff  mniit  b« 
appointed. 

Before  a  summons  is  issued,  in  the  name  of  an  infant  plamtifiF, 
a  competent  and  responsible  person  must  be  appointed,  to  appear 
as  his  guardian  for  the  purpose  of  the  action,  who  shall  be 
responsible  for  the  costs  thereof,  except  where  such  infant  prose- 
cutes as  a  poor  person  as  provided  for  under  section  459  of  this 
act,  in  which  case  security  for  costs  shall  not  be  required. 

In  effect  September  1.  1891;  not  applicable  to  actions  or  proceedings  eom- 
nieaced  prior  to  such  date;  L.  1891.  eh.  170.     Se«    f  3249. 

I  470.  Application  tl&eref or. 

The  guardian  must  be  appointed  upon  the  application  of  the 
infant,  if  he  is  of  the  age  of  fourteen  years,  or  upwards;  or,  if 
he  is  under  that  age,  upon  the  application  of  his  general  or  testa- 
mentary guardian,  if  he  has  one,  or  of  a  relative  or  friend.  If 
the  application  is  made  by  a  relative  or  friend,  notice  thereof 
must  De  given  to  his  general  or  testamentary  guardian,  if  he  has 
one;  or,  if  he  has  none,  to  the  person  with  whoxd  the  infant 
resides. 

Co.  Proc.,  I  116,  subd.  1. 

I  471.  [Am'd,  1879.]  Application  for  appointment  of  soar- 
ilaa  for  Infant  defendant. 

An  infant  defendant  must  also  appear  by  guardian,  who  mu.st 
be  a  competent  and  responsible  person,  appointed  upon  the  appli- 
cation of  the  infant,  if  he  is  of  the  age  of  fourteen  years,  or 
apwards,  and  applies  within  twenty  days  after  personal  service 
of  the  summons,  or  after  service  thereof  is  complete,  as  pre- 
icribed  in  section  441  of  this  act;  or  if  he  is  under  that  age,  or 
neglects  so  to  apply,  upon  the  application  of  any  other  party  to 
the  action,  or  of  a  relative  or  friend  of  the  infant.  Where  the 
application  is  made  by  a  person  other  than  the  infant,  notice 
thereof  must  be  given  to  his  general  or  testamentary  guardian, 
if  he  has  one  within  the  State;  or,  if  he  has  none,  to  the  infant 
himself,  if  he  is  of  the  age  of  fourteen  years,  or  upwards,  and 
within  the  State;  or,  if  he  is  under  that  age,  and  within  the 
State,  to  the  person  with  whom  he  resides. 

§  473.  [Am'd,  1»7».]  Onardlan,  Itow  appointed.  Cleric, 
wken  to  act. 

The  court  in  which  the  action  is  brought,  or  a  judge  thereof, 
or  If  the  action  is  brought  in  the  supreme  court,  the  county  judge 
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of  the  connty  where  the  actioa  is  triable,  maj  appoint  a  guar- 
dian  ad  litem  for  an  infant,  either  plaintiff  or  defendant,  as 
prescribed  in  this  article.  The  clerk  must  act  in  that  capaeit3'  ior 
an  infant  defendant  where  tne  court  or  the  judge  appoints  him. 
No  person,  other  than  the  clerk,  shall  be  appointed  a  guardian 
sd  litem,  unless  his  written  consent,  duly  acknowledged,  is  pro- 
duced to  the  court  or  judge  making  the  appointment. 
Predicated  od  Co.  Proc.,  5  115;  2  R.   B.  446,  )  4.     See  |  19S6. 

I  478.  [Am*d,  186».]  Gurdlan  for  absent  intemt  defend- 
ant. , 

Where  an  infant  defendant  resides  out  of  the  State  or  resides 
within  the  State,  and  is  temporarily  absent  thorefrom,  the  court 
may,  in  its  discretion,  make  an  order  designating  a  person  to  be 
his  guardian  ad  litem,  unless  he.  or  some  one  in  his  behalf,  pro- 
cures such  a  guardian  to  be  appointed,  as  prescribed  in  the  isst 
two  sections,  within  a  specifiea  time  after  service  of  a  copy  of 
the  order.  The  court  must  give  special  dir(K;tions  in  the  order, 
respecting  the  service  thereof,  which  may  be  upon  the  infant 
The  summons  may  be  served  by  delivering  a  copy  to  the  guar- 
dian so  appointed,  w^lth  like  effect  as  where  a  summons  is  served 
without  tne  State  upon  an  adult  defendant,  pursuant  to  an  order 
f5r  that  purpose,  granted  as  prescribed  in  section  four  hundred 
and  thirty-eight  of  this  act;  except  that  the  time  to  appear  or 
andwer  is  twenty  days  after  the  service  of  the  summons,  ex- 
clusive of  the  day  of  service. 
Based  oo  Co.  Proc..  part  of  i  116;  L.  1889,  cb.  404. 

§  474.  Guardian  not  to  recelre  property  vntll  ae^nrity 
tflven. 

Except  in  a  case  where  it  is  otherwise  8i)ecially  prescribed  by 
law,  a  gnai'dian,  appointed  for  an  infant,  as  prescribed  in  this 
article,  shall  not  be  permitted  to  receive  money  or  property  of 
the  infant,  other  than  costs  and  expenses  allowea  to  the  guanli m 
by  the  court,  until  he  has  given  sufficient  security,  approved  by 
a  judge  of  fte  court,  or  a  county  judge,  to  account  tor  and  apply 
the  same,  under  the  direction  of  the  court. 
Oo.  Proc.,  I  420,  am'd. 

8  476.    Security. 

The  security  mnst  be  a  bond  to  the  infrnt,  in  sach  penalty  us 
the  judge  directa,  not  less  than  twice  the  sum,  or  the  value  of 
the  property,  to  be  received,  executed  by  the  ifuardinu  and  at 
least  two  sureties,  approved  by  the  judge,  and  filed  in  the  office 
of  the  clerk.  The  infant,  or  any  other  party  to  the  action,  may 
afterwards  apply  for  an  order,  directing  a  new  bond  to  be  given, 
with  an  Increased  penalty;  or  the  court  may  so  direct,  of  its  own 
motion. 

2  R.  8.  448,  I  6  (2  Bdm.  46S). 

I  476.  Last  t-wo  aectionn  not  to  apply  to  general 
ffnardlan. 

The  last  two  sections  do  not  apply  to  the  general  guardian 
of  the  infant,  who  has  been  appointed  bis  guardian  ad  litem,  at 
prescribed  in  this  article;  but  the  court  may,  at  any  time,  require 
the  general  guardian  to  give  additional  security  for  the  faithful 
discharge  of  his  trust,  before  receiving  money  or  property  of  the 
Infant,  under  a  judgment  or  order  in  the  action. 
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f  477.  lilabllltjr  of  defendant's  snnrdlan  for  co«t«. 

A  person  appointed  guardian,  as  prescribed  in  this  article,  for 
an  infant  defendant  in  an  action,  is  not  liable  for  the  costs  of 
the  action,  unless  specially  charged  therewith  by  the  order  of  the 
coart.  for  personal  misconduct. 

S  B.  &  447,  8  22  (2  Bdm.  408). 


478-81  COMPLAINT.  c  6, 1. 1.  a.  1 


CHAPTER  VL 

Pleadings  in  Courts  of  Record,  including  Counter- 
claims. 

TITLB    I.— Tke  CoBi«e«tlT«  PlesdUgi  \m  aa  Aetloa. 
TITLE  II.  -Pi^TltlMt  fleaerAlly  Applleable  to  PleadiKri* 

TITLB  I. 

The  consecutive  pleadings  in  an  action. 

ArtldA  1.  Complaint. 
2.  Demurrer. 
S.  Answer. 
4.  Reply. 

ARTICIiB  FIRST. 

Complaint 

See.  47B.  Flrtt  pleading  to  be  complaint. 

479.  Copy    complaint,    when    to   be   lerred. 

480.  Gonaeqoence  of  failure. 

481.  Complaint;    what   to   contain. 

482.  When  interlocutory  and  final  Judgment  may  be  demanded. 
4tU{.  Cauaea  of  action   to   be  separately   atated. 

484.  What  causes  of  action  may  be  Joined  in  the  aame  complaint. 
486-486.   [Stricken   out.] 

§  478.  First  pleading  to  be  compla.lat. 

The  first  pleading,  on  the  part  of  the  plaintiff,  is  the  complaint. 
Co.  Proc.,   I  141. 

S  479.  [Am'd,  18TT.]    Copy  complaint,  Trken  to  be  ■crired. 

If  a  copy  of  the  complaint  is  not  dellyered  to  a  defendant,  at 
the  time  of  the  delivery  of  a  copy  of  the  summons  to  him,  either 
within  or  without  the  State,  his  attorney  may,  at  any  time 
within  twenty  days  after  the  seryice  of  the  summons  is  com- 
plete, serve  upon  the  plaintififs  attorney  a  written  demand  of  a 
copy  of  the  complaint,  which  must  be  served  within  twenty  days 
thereafter.  The  demand  may  be  incorporated  into  the  notice  of 
appearance.  But  where  the  same  attorney  appears  for  two  or 
more  defendants,  only  one  copy  of  the  complaint  need  be  served 
upon  him;  and  if,  after  service  of  a  copy  of  the  complaint  upon 
him,  as  attorney  for  a  defendant,  he  appears  for  another  defend- 
ant, the  last  defendant  must  answer  the  complaint  within  twenty 
days  after  he  appears  in  the  action. 
BnbsUtute  for  part  of  |  180,  Co.  Prsc.    See  poet,  |  824.    See  H  419,  422. 

§  480.  Consesiaemee  of  failure. 

If  the  plaintiff*s  attorney  fails  to  serve  a  copy  of  the  complaist, 
as  prescribed  in  the  last  section,  the  defendant  may  apply  %•  the 
conrt  for  a  dismissal  of  the  complaint. 

S  481.    [Am'd,   190-1,   19O0.]    Complaint)  wbat  to  contain. 

The  complaint  must  contain: 

1.  The  title  of  t\w  action,  specif.xing  the  name  oi  the  court  in 
"Vhich  it  in  brought;  if  it  is  brouji^ht  in  the  supreme  court,  tb» 
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name  of  the  county,  which  the  plaintifiF  designates  as  the  place 
of  trial;  and  the  names  of  all  the  parties  to  the  action,  plamtilT 
and  defendant. 

2.  [Am*d,  1904,  iiMNS.]  A  plain  and  concise  statement  of  the 
facts  constituting  each  cause  of  action  without  unnecessary 
repetition. 

3.  A  demand  of  the  judgment  to  which  the  plaintiff  supposes 
himself  entitled.  i 

Co.  Ptoc.,  I  142,  mm'd;  U  1804.  ch,  500;  L.  1906,  ch.  481.    lo  effect  May  1%  \ 


I  4ta.  [Am'd,  187T.]  Hr^en  tnterloentory  and  flnal  Jvd^- 
M«Bt  Baajr  be  demanded. 

In  an  action  triable  by  the  court,  without  a  jury,  the  iJaintiff 
may,  in  a  proper  case,  demand  an  interlocutory  judgment,  and 
also  a  final  judgment,  distinguishing  them  clearly. 

I  488.  Canaeii  of  aetion  to  be  eeparately  stated. 

Where  the  complaint  sets  forth  two  or  more  causes  of  action, 
the  statement  of  the  facts  constituting  each  cause  of  action  must 
be  separate  and  numbered. 

e».  Proc..  S  167,  am'd. 


I  4S4.  [Am'd,  1877,  1900,  1906,  lfN)7,  1900.1  Wbat  eaaaea 
of  aetfloa  mmit  be  Joined  In  tbe  aame  oomplatnt. 

The  plaintiff  may  unite  in  the  same  complaint,  two  or  more 
causes  of  action,  whether  they  are  such  as  were,  formerly  de- 
nominated legal  or  equitable,  or  both,  where  they  are  brought 
to  recover  as  follows: 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries,  except  libel,  slander,  criminal  con- 
versation or  seduction. 

3.  For  libel  or  slander. 

4.  For  injuries  to  real  property. 

5.  Real  property,  in  ejectment,  with  or  without  damages  for 
the  withholding  thereof.     (See  %  1491).) 

6.  For  injuries  to  personal  property. 

7.  Chattels,  with  or  without  damages  for  the  taking  or  de- 
tention thereof.     (See  §  1689.) 

8.  I'^pon  claims  against  a  trustee,  by  virtue  of  a  contract,  or 
by  operation  of  law. 

9.  Upon  claims  arising  out  of  the  same  transaction,  or  trans- 
actions connected  with  the  same  subject  of  action,  and  not  in- 
chidcfl  within  one  of  the  foregoing  subdivisions  of  this  section. 
(See  9  1815.) 

10.  For  penalties  incurred  under  the  forest,  fish  and  game 
law, 

11.  For  penalties  incurred  under  the  agricultural  law. 

12.  For  penalties  incurred*  under  the  public  health  law. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  nM 
the  causes  of  action,  so  united,  belong  to  one  of  the  foregoins: 
subdivisions  of  this  section;  that  they  are  consistent  with  onch 
other;  and.  except  as  otherwise  prescribed  by  law,  that  thoy 
affect  all  the  parties  to  the  action:  and  it  must  apDoar  upon  the 
faoe  of  the  complaint,  that  they  do  not  require  different  places 
of  trial. 

Snb**ltote  for  part  of  |  IflT.  To.  Proo.  L.  1^00.  ch.  5ftO;  L.  190B.  ch.  29: 
L.  1907.  ch.  26:  L.  1909,  ch.  65.  R*»e  not«  42  of  notes  of  Board  of  Stat- 
atorr  f'onsoIldatloD  at  ead  of  code. 

«  485.     [Stricken  out  in  1877.] 

f  488.    [Stricken  out  in  1877.1 
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article:  sbcono. 

Demurrer. 

86e«  iB7.  Defendant  moet  demur  or  Answer. 
488.  When  he  may  demur. 
AleAt.  I8tru'k«n    ou^.j 

490.  Demurrer  to  oomplaint  mast  specify  gnrande  of  ebjection. 

491.  rstrlcken    out. J 

402.  Demurrer  to  all  or  part  of  the  eomplaint;  demixmr  to  iwH,  aai 

answer  to  part. 
4M.  Defendant   majr  demur  to  reply. 
494.  Wben  plaintiff  may  demur  to  answer. 

49i>.  Demurier  to  couuiercliiiui,    wben  ueiendant  demands  an  afflrmatlve 
Judgment. 

496.  Demurrer    to    roimtprplalm    mnst    ipeclfy    grounde   of   objection. 

497.  Amendments  in  rt'rtaln  cnseB  after  deelaloB  of  demomr. 
496.  Wben  objection  maj  be  taken  bj  answer. 

499.  Objection;    wben  deemed   waiTea. 

I  487.  Defendant  ninat  demur  or  nnawer. 

The  only  pleading,  on  the  part  of  the  defendant,  is  either  a  de- 
murrer or  an  answer, 
•e.  Prec.,  part  ef  9  UX 

§  488.   [Am*d»  1877.]    ^'hen  be  may  demnr. 

The  defendant  may  demur  to  the  complaint,  where  one  or 
more  of  the  following  objections  thereto  appear  upon  the  face 
thereof: 

1.  That  the  court  has  not  jurisdfction  of  the  person  of  the  de* 
fendant. 

2.  That  the  court  has  not  jurisdiction  of  the  subject  of  the 
action. 

3.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

4.  That  there  is  another  action  pending  between  the  same  par- 
ties, for  the  same  cause. 

5.  That  there  is  a  misjoinder  of  parties  plaintiff. 

6.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant. 

7.  That  causes  of  action  have  been  improperly  united. 

8.  That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

Id.,  §  144.  am'd  by  adding  subd.  B. 

§  480.  [Stricken  out  in  1877.] 

S  490.  [Am'd,  1877.]  Demurrer  to  complaint  mast  apeeifjr 
srroanda  of  objection. 

The  demurrer  must  distinctly  specify  the  objections  to  the  com- 
plaint; otherwise  it  may  be  disregarded.  An  objection,  taken 
tmder  subdirision  first,  si^cond.  fourth,  or  eiffhth  of  section  four 
hundred  and  eighty-eight  of  this  art,  may  l)e  stated  in  the  lan- 
ffuage  of  the  subdivision;  an  objection,  taken  under  either  of  the 
other  subdivisions,  must  point  out  specifically  the  particular  de- 
fect relied  upon. 

First  lentenf*   Co.   Proc.,   part  of  |   145. 

uJJi^  /l^Ux.   [s/il^en  out  in  1877.] 

I  492.  Demurrer  to  nil  or  port  of  tbe  contptalnti  demurrer 
to  part,  and  aaavrer  to  part. 

The  defendant  may  demur  to  the  whole  complaint,  or  to  one  or 
more  separate  causes  of  action,  stated  therein.    In  the  latter 
be  may  answer  the  causes  of  action  not  demurred  to.' 
Oo.  Proc.,  I  145.  ad  sentence,  consolidated  wltb  Id.,  f  101. 
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i  408.  Defendaiit  may  denmr  to  reply. 

The  defendant  may  also  demur  to  the  reply,  or  to  a  separate 
trsTerse  to,  or  avoidance  of,  a  defence  or  counterclaim,  contained 
in  the  reply,  on  the  ground  that  it  is  insufficient  in  law,  upon  the 
fac-e  thori'of. 

iBobitltate  tor  Go.  Proc.,  |  166. 

i  494.  When  plaintiff  may  demur  to  aas'vrer. 

The  plaintiff  may  demur  to  a  counterclaim  or  a  defence  consist 
ing  of  new  matter,  contained  in  the  answer,  on  the  ground  that  it 
is  insufficient  in  law,  upon  the  face  thereof. 

U..  pari  of  I  168. 

8  48S.  [Am'd,  1877.]  Demurrer  to  coanterclalm,  trlien  de- 
fendant demands   an  afflrmatlTe  Jndflrment. 

The  plaintiff  may  alFO  demur  to  a  counterclaim,  upon  which 
the  defendant  demands  an  affirmative  judgment,  where  one  or 
more  of  the  following  objections  thereto,  appear  on  the  face  of 
the  counterclaim: 

1.  That  the  court  has  not  jurisdiction  of  the  subject  thereof. 

2.  That  the  defendant  has  not  legal  capacity  to  recover  upon 
the  same. 

3.  That  there  is  another  action  pending  between  the  same  par- 
ties, for  the  same  cause. 

4.  That  the  counterclaim  is  not  of  the  character  specified  in 
section  501  '^f  this  act. 

5.  That  the  counterclaim  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

I40B.  [Am'd,  1877.]  Demnrrer  to  eonnter claim  maat 
■peeify  sronnda  of  objection. 

A  demnrrer,  taken  under  the  last  section,  must  distinctly 
.specify  the  objections  to  the  counterclaim;  otherwise  it  may  be 
disregarded.  The  mode  of  specifying  the  objections  is  the  same, 
as  where  a  demurrer  is  taken  to  a  complaint. 

§  4VT»  [Aai'd,  1877.]  Amendments  In  certain  eases  after 
decision  of  demnrrer. 

Upon  the  decision  of  a  demurrer,  either  at  a  general  or  special 
term,  or  In  the  court  of  appeals,  the  court  may,  in  its  discretion, 
allow  the  party  in  fault  to  plead  anew  or  amend,  upon  such 
terms  as  r-e  just.  If  a  demurrer  to  a  complaint  is  allowed,  be- 
cause two  or  more  causes  of  action  have  been  improperly  united, 
the  court  may,  in  its  discretion,  and  upon  such  terms  as  are  just, 
direct  that  the  action  be  divided  into  as  many  actions,  as  are 
necessary  for  the  proper  determination  of  the  causes  of  action 
therein  stated. 

Q».  Proe.,  part  of  |  ITS. 

§  498.  [Am*d,  1877.]  'VThen  objection  may  be  taken  by 
aaavrer. 

Where  any  of  the  matters  enumerated  in  section  four  hundred 
and  eighty-eight  of  this  act  as  grounds  of  demurrer,  do  not  appear 
on  the  face  of  the  complaint,  the  objection  may  be  taken  by 


S  499.  Ob|ectlott|  vrl&en  deemed  vralired. 

If  such  an  objection  is  not  taken,  either  by  demurrer  or  answer, 
the  defendant  is  deemed  to  have  waived  it;  except  the  objectioii 
to  the  jurisdiction  of  the  court,  or  the  objection  that  the  com- 
plaint does  not  state  facts  sufficient  to  conatitute  a  caiuie  of 
action. 

C:  Proe.,  S  14S. 
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A&TICLS:  THIRD. 

Answer. 

Sec.  BOO.  Answer;  what  to  coDtaln. 

601.  CounterclaiiD  deflxked. 

602.  Bnlee  respecting  the  allowance  of  conDtercIalm*. 

603.  Judgment,  when  demand  and  counterclaim  are  equal  or  unequal. 
504.  Id.;  for  afflrmatlye  relief. 

606.  Counterclaim,  when  defendant  ia  aued  in  a  repreaentatlTe  capacity. 

606.  Id.;  when  plaintiff  la  an  executor  or  administrator. 

607.  Defendant   may  Interpose  several  defences  or   counterclaims;   rules 

relating  thereto. 
606.  Partial  defences. 
SO^.  When  defendant  to  demand  afflrmatlye  Judgment. 

610.  [Stricken  out.] 

611.  when  pleadings  admit  part  of  plaintiff's  claim  to  be  Just,   action 

may  be  setrered,  etc. 

612.  Judgment,    where    counterclaim    only    la    Interposed    for    less    than 

plalBtHrs  claim. 

613.  Dilatory  defences  to  be  yeiifled. 

S  BOO.   [Am'd,  1877,  1904,  lOOS.]    Answer  |  wbat  to  eontaln. 

The  answer  of  the  defendant  must  contain: 

1.  A  general  or  BpecLfic  denial  of  each  material  allegation  of 
the  complaint  controverted  by  the  d«.'fendant,  or  of  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  belief. 

2.  [Am'd,  tf>04,  l»OS.]  A  statement  of  any  new  matter  con- 
stitiitini?  a  defense  or  connter-cVaini,  in  ordinary  jind  concise 
language  without  repetition. 

Co.  Proc.  {  14».    See  §  622.    L.   1904.  ch.  600;  U  1906,  ch.  481.    In  effect 
May  10.  1006. 
f  OOl.  [Am'a,  1877.]     Connterclalm  defined. 

The  connterclalm,  specified  in  the  last  section,  must  tend,  in 
some  way,  to  diminish  or  defeat  the  plaintiff*s  recovery,  and  must 
be  one  of  the  following  causes  of  action  against  the  plaintiff,  ot, 
in  a  proper  case,  against  the  person  whom  he  represents,  and  in 
favor  of  the  defendant,  or  of  one  or  more  defendants,  between 
whom  and  the  plaintiff  a  separate  judgment  may  be  had  in  the 
action: 

1.  A  cause  of  action  arising  ont  of  the  contract  or  transaction, 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action. 

2.  In  an  action  on  contract,  any  other  cause  of  action  on  con^ 
tract,  existing  at  the  commencement  of  the  action. 

Substitnte  for  first  part  of  Co.  Proc.,  |  150. 

I  602.  [Am'd,  1877.]  Rules  reapeetlnar  the  allowance  of 
covnterclainta. 

But  the  counterclaim,  specified  in  subdivision  second  of  the 
last  section,  is  subject  to  th»  following  rules: 

1.  If  the  action  is  founded  upon  a  contract,  which  has  been 
assigned  by  the  party  thereto,  other  than  a  negotiable  promis< 
8ory  note  or  bill  of  exchange,  a  demand,  exi.sting  against  the 
party  thereto,  or  an^  assignee  of  the  contract,  at  the  time  of  the 
assignment  thereof,  and  belonging  to  the  defendant,  in  good 
faith,  before  notice  of  the  assignment,  must  be  allowed  as  a 
coanterclaim,  to  the  amount  of  the  plaintiff's  demand,  if  it  might 
have  been  so  allowed  against  the  party,  or  the  assignee,  while 
the  contract  belonged  to  him. 

2.  If  the  action  is  upon  a  negotiable  promissory  note  or  bill 
of  exchange,  which  hns  been  assigned  to  the  plaint  iff  nftt^r  it  bo- 
came  due,  a  demand,  existing  against  a  person  who  assigned  or 
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transferred  it,  after  it  became  due,  must  be  allowed  as  a  counter- 
claim, to  the  amount  of  the  plaintiff's  demand,  if  it  might  have 
been  so  allowed  against  the  assignor,  while  the  note  or  bill  be- 
longed to  him. 

3.  If  the  plaintiff  is  a  trustee  for  another,  or  if  the  action  is 
in  the  name  of  a  plaintiff,  who  has  no  actual  interest  in  the  con- 
tract upon  which  it  is  founded,  a  demand  against  the  plaintift 
•haU  not  be  allowed  as  a  counterclaim;  but  so  much  of  a  demand 
existing  against  the  person  whom  he  represents,  or  for  whose 
benefit  the  action  is  brought,  as  will  satisfy  the  plaintiff's  de-^ 
maud,  must  be  allowed  as  a  counterclaim,  if  it  might  have  been 
so  allowed  in  an  action  brought  by  the  person  beneficially  in- 
tereste<l. 

Founded  upon  2  R.  S.  854,  f  18,  svbdB.  8,  9  and  10,   and  imrt  of  mM.  J, 

f  608.  [Am'd,  1877.]  Jndvment^  irvften  demamd  And  conn- 
terclalm  are  e^iiial  or  nneaaal. 

Where  a  counterclaim  is  established,  which  equals  the  plain 
tiff*s  demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plain- 
tiff's  demand,  the  defendant  must  hay^  judgment  for  the  excess, 
or  so  much  thereof  as  is  due  from  the  plaintiff.  Where  part  of 
the  excess  is  not  due  from  the  plaintiff,  the  judgment  does  not 
prejudice  the  defendant's  right  to  recover,  from  another  person, 
so  much  thereof  as  the  judgment  does  not  cancel. 

Id.,   H  21,   22  (2  Edm.  367). 

1604.  Id.;  for  afltrmatl've  relief. 

In  a  case  not  specified  in  the  last  section,  where  a  counterclaim 
is  established,  which  entitles  the  defendant  to  an  affirmative  judg- 
ment, demanded  in  the  answer,  judgment  must  be  rendered  for 
the  defendant  accordingly. 

Go.  Proc,  last  clause  of  |  263. 

1  606.  Counterclaim^  -when  defendant  la  sued  In  a  repre- 
sentative capacity. 

In  an  action  against  an  executor  or  an  administrator,  or  other 
person  sued  in  a  representative  capacity,  the  defendant  may  set 
forth,  as  a  counterclaim,  a  demand  belonging  to  the  decedent,  or 
other  person  whom  he  represents,  where  the  person  so  repre- 
sented would  have  been  entitled  to  set  forth  the  same,  in  an 
action  agahist  him. 

2  R.    S.   355,   1  25. 

§  606.  Id.;  when  plaintiff  %m  an  execntor  or  administrator. 

In  an  action  brought  by  an  executor  or  administrator,  in  his 
representative  capacity,  a  demand  against  the  decedent,  belong- 
ing, at  the  time  of  his  death,  to  the  defendant,  may  be  set  forth 
by  the  defendant  as  a  counterclaim,  as  if  *the  action  had  been 
brought  by  the  decedent  in  his  life-time;  and,  if  a  balance  is 
found  to  be  due  to  the  drfondnnt,  judgment  must  be  rendered 
therefor  against  the  plaintiff,  in  his  representative  capacity.  Exe- 
cution can  be  issued  upon  such  a  judgment,  only  in  a  case  where 
it  could  be  issued  upon  a  judgment,  in  an  action  against  the  ex- 
ecutor  or  administrator. 

Id.,   €i  23  aud  24.    See  S  1825. 
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I  607.  [Am'dy  1879.]  Defendant  mny  Interpone  several 
defence*  or  eoQ|ftterGlalma;  rnlea  relating  thereto. 

A  defendant  may  set  forth,  in  his  answer,  as  many  defences 
or  counterclaims,  or  both,  as  he  has,  whether  they  are  such 
as  were  formerly  denominated  le^al  or  equitable.  Each  defence 
or  counterclaim  must  be  separately  stated,  and  numbered.  Un- 
less it  is  interposed  as  an  answer  to  the  entire  coniplnint,  it  must 
distinctly  refer  to  the  cause  of  action  which  it  is  intended  to 
answer. 

0>.  Proc.,  part  of  f  160.  am'd. 

I  606.  [Am'd,  1877.]    Partial  defenceM. 

A  partial  defence  may  be  set  forth,  as  prescribed  in  the  last 
section;  but  it  must  be  expressly  stated  to  be  a  partial  defence 
to  the  entire  complaint,  or  to  one  o*  more  separate  causes  of 
action,  therein  set  forth.  Upon  a  demurrer  thereto,  the  question 
is,  whether  it  is  sufficient  for  thut  purpose.  Matter  tondinp  only 
to  mitiiirate  or  reduce  damages,  in  an  action  to  recover  damages 
for  the  breach  of  a  promise  to  marry,  or  for  ;i  personal  injury,  or 
an  injury  to  property,  is  a  partial  defence,  within  the  meaning  of 
this  section. 

Bee  poet,  {  636. 

i  609.  [AiLi'd,  187T.]  When  defendant  to  demand  afllrma*^ 
tive  Jndvmeat. 

Where  the  defendant  deems  himself  entitled  to  an  affirmative 
jadgment  against  the  plaintiff,  by  reason  of  a  counterclaim  in- 
terposed by  nim',  he  must  demand  the  judgment  in  his  answer. 

I  610.  [Stricken  out  in  1877.] 

S  611.  [Am'd,  1870.]  When  pleadlnsTS  admit  part  of 
plafntflPa  claim  to  be  Jnaty  action  may  be  severed,  etc. 

Where  the  answer  of  the  defendar.*,  expressly  or  by  not  deny- 
ing, admits  a  part  of  the  plaintiff's  claim  to  be  just,  the  court, 
upon  the  plaintiiTs  motion,  may,  in  its  discretion,  order  that  the 
action  be  severed;  that  a  judgment  be  entered  for  the  plaintiff  for 
the  part  so  admitted;  and  if  the  plaintiff  so  elects,  that  the  action 
be  continued,  with  like  effect,  as  to  the  subsequent  proceedings, 
as  if  it  had  been  originally  brought  for  the  remainder  of  the 
daim.    The  order  must  prescribe  the  time  and  manner  of  the 

Elaintififs  election.    If  the  plaintiff  elects  to  continue  the  action, 
is  right  to  costs  upon  the  judgment  is  the  same,  as  if  it  was 
taken  in  an  action  brought  for  only  that  part  of  the  claim.    P 
the  plaintiff  does  not  elect  to  continue  the  action,  costs  must  be 
awarded,  as  upon  final  judgment  in  any  other  case. 
Sabetltate  for  concluding  paragraph  of  §  244,  Co.  Proc. 

I  612.  Jndvment,  'vrhere  connterclaim  only  fa  Interposed 
for  leas  than  plaintiiTs  claint. 

In  an  action  upon  contract,  where  the  complaint  demands 
judgment  for  a  sum  of  money  only,  if  the  defendant,  by  his 
Bnswer,  does  not  deny  the  plaintiff's  claim,  but  sets  up  a  counter- 
claim amounting  to  less  than  the  plaintifTs  claim,  the  plaintiff, 
upon  filing  with  the  clerk  an  admission  of  the  connterclaim.  may 
take  jadgment  for  the  excess,  as  upon  a  default  for  want  of  an 
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answer.    The  admiBsion  must  be  made  a  part  of  the  judgment- 
roll. 

Go.   Proc.,  part  of  |  24^,  am'd. 

I  518.  Dilatory  defences  to  be  -rerllled. 

A  defence  which  does  not  invoWe  the  merits  of  the  action,  shall 
not  be  pleaded,  unless  it  is  verified  as  prescribed  in  title  second 
of  this  chapter. 

From  2  R.  8.  862.  |  7  (2  Bdm.  884). 
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ARTIC1.B  FOUmTH. 

Reply. 

B«c.  514.  Reply;    what  to   contain. 

515.  Jndrment  upon   failure  to  reply. 

516.  Cases   \vb:re   tbe   court   niay   require   a   reply. 

617.  Plaintiff  may  aet  forth  seTeral  avoldancea  In  reply. 

I  514.  [Am*d»  1877,  1IMU»   1905.]    Reply)  what  to  contain. 

Where  the  answer  contains  a  counterclaim,  the  plaintiff,  if  hi- 
does  not  demur,  may  reply  to  the  counterclaim.  Tne  reply  must 
contain  a  general  or  specific  denial  of  each  material  allegation  of 
the  counterclaim  controverted  by  the  plaintifif,  or  of  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  belief;  and  it  may 
set  forth  in  t»rdinary  and  concise  language,  without  repetition, 
new  matter  not  inconsistent  with  the  complaint,  constituting  a 
defen{(e  to  the  counterclaim. 

Co.  Proc,  part  of  |  163.  See  {  622.  L.  1004,  eta.  BOO;  L.  1009.  cb.  481. 
In  effect  May  16,  1006. 

S  615.  Jndvnaent  n»on  failnre  to  re»iy. 

If  the  plaintiff  fails  to  reply  or  demur  to  the  countepclaim,  the 
defendant  may  apply,  upon  notice,  for  judgment  thereupon:  and, 
if  the  case  requires  it,  a  reference  may  be  ordered,  or  a  writ  of 
inquiry  may  be  issued,  as  prescribed  in  chapter  eleyenth  of  this 
act,  where  the  plaintiff  applies  for  judgment. 

Id.,  i  164,  am'd.     See  poet,  f  1219. 

I  616.  Cases  -vrhere  the  eovrt  may  reanlre  a  reply. 

Where  an  answer  contains  new  matter,  constituting  a  defenee 
by  way  of  avoidance,  the  court  may,  iu  its  discretion,  on  the  de- 
fendant's application,  direct  the  plaintiff  to  reply  to  the  new  mat- 
ter. In  that  case,  the  reply,  ana  the  oroceediniss  upon  failure  to 
r^ly»  are  subject  to  the  same  rules  as  in  the  case  of  a  counter- 
claim. 

Id.,  concluding  paragraiA  of   (   16S. 


i  517.    [Am'd,    1877.]       PlaflntiC    may    aet    fortb 
•Toldanees  In  reply* 

A  reply  may  contain  two  or  more  distinct  avoidances  of  the 
same  defence  or  counterclaim;  but  they  must  be  separately  stated 
and  numbered. 
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TITLB  II. 

Provisions  generally  applicable  xo  pleadii 


8ec.  618.  Application  and  effect  of  tbla  chapter. 

619.  IMoadluga   to   be   liberany   construed. 

620.  I*leadlnga  to  be  mbacribed;  wltbln  what  time  to  be  eerreiL 

621.  When  defendant   to   aerve  copy  answer  on  co-defendaot. 

622.  Allegation   not   denied;   wben  to  be  deemed  true. 

623.  When    pleading   must   be  Teriiled;    and   wben   yerlflcatlon   may  be 

omitted.  • 

624.  Form  and  conatniction  of  certain  allegations  and  denlala  In  yerllM 

pleading. 

626.  Verifloatlon;  how  and  by   whom  made. 
620.  Form   of   affldarlt   of    verification. 

627.  Wben  Teriflcation  may  be  confined  to  a  counterclaim. 

628.  Remedy  for  defectlTe  teriflcatlon,  or  want  of  Terifloatioa. 

620.  Whpn   defendant  not  excused  from  verifying  anawer  to  ctaarge  of 

fraud. 

680.  Private  atatiitc;   bow  pleaded. 

631.  Account:  how  pleaded.    QUI  of  particnlat*. 

632.  .Judgment;   bow   pleaded. 

633.  Conditions  precedent;   how  pleaded. 

684.  Instrument   for   payment  of   money;   bow   pleaded. 

636.  Pleadings   In    HIh'I   and  slander. 

630.  Pleading  mitigating  circumataneea.  In  action  for  a  wrong. 

687.  Frivolous  pleadings;   bow  diaposed  of. 

63K.  Sham   defences   to  be   fitrieken   out. 

630.  Material    variances :    bow    provided   for. 

640.  Immaterial  variances;   how  provided  for. 

641.  What   to  be  deemed  a  failure  of  proof. 

642.  Amendments   vt    course. 

543.  Amended  pleading  to  be  served;  answer  theret*. 

644.  Supplemental  pleadings. 

646.  Motion  to  strike  ont  irrelevant,  etc.,  matter. 

640.  Indeflnlto   or    uncertain    allegations. 

547.  Motions'  for  judgment  upon  pleadings. 

§  518.  Application  and  elfeet  of  this  elaaptor. 

This  chapter  proscribefl  the  form  of  pleadings  in  an  action,  and 
the  rules  by  which  the  sufficiency  thereof  is  determined,  except 
where  special  provision  is  otherwise  made  by  law. 

Substitute   for   Go.    Proc.,    f   MO. 

S  610.  PleadluflTS  to  bo  liberally  conatvned. 

The  allegations  of  a  pleading  must  Be  liberally  construed,  with 
a  view  to  substantial  justice  between  the  parties. 

Co.   Proc.,    I   159. 

S  R20.  Pleadinflrn  to  be  anbacribedi  wltbln  wbat  time  to 
be   aer-ved. 

A  pleading  must  be  subscribed  by  the  attorney  for  the  party. 
A  copy  of  each  pleading,  subsequent  to  the  complaint,  must  be 
served  on  the  attorney  for  the  adverse  party,  within  twenty 
days  after  service  of  a  copy  of  the  preceding  pleading. 

Part  of  Co.  Proc.,  H  166.    See  ante,  {  66. 

8  621.  [Am*d,  18A4.]  IVhen  defendant  to  serve  copy 
answer  on  co-defendant. 

Where  the  judgment  may  determine  the  ultimate  rights  of  two 
or  more  defendants,  a.s  between  themselves,  a  defendant  who  re- 
quires such  a  determination  must  demand  it  in  his  answer,  and 
must  at  least  twenty  days  before  the  trial  serve  a  copy  of  his 
answer  upon  the  attorney  for  each  of  the  defendants  to  be  af- 
fected by  the  determination,  and  personally,  or  as  the  court  or 
judge  may  direct,  upon  defendants,  so  to  be  jiffected  who  luiT* 
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not  du]y  appeared  therein  by  attorney.  The  controverBy  between 
the  defendants  shall  not  delay  a  judgment,  to  which  the  plaintiff 
U  entitled,  unless  the  court  otherwise  directs. 

8m  f   1204,    pcwt. 

I  S22.  Allegation  not  denied;  -vrl&en  to  be  deemed  tntOt 

Each  material  allegation  of  the  complaint,  not  controverted  by 
the  answer,  and  each  material  allegation  of  new  matter  in  the 
answer,  not  controverted  by  the  reply,  where  a  reply  is  required, 
must,  for  the  purposes  of  the  action,  be  taken  as  true.  But  an 
allegation  of  new  matter  in  the  answer,  to  which  a  reply  is  not 
required,  or  of  new  matter  in  a  reply,  is  to  be  deemed  contro- 
verted by  the  adverse  party,  by  traverse  or  avoidance,  as  the  case 
requires. 

Co.  Proc.,  i  168;   L.   1884.   ch.  400.    See  ||  500.  014. 

1  528.  IVhen  plendlniT  mnat  be  'verified ;  and  -fvlien  verifi- 
cation may  be  omitted. 

Where  a  pleading  is  verified,  each  subsequent  pleading,  except 
a  demurrer,  or  the  general  answer  of  an  infant  by  his  guardian 
ad  litem,  must  also  be  verified.  But  the  verification  may  be 
omitted,  in  a  case  where  it  is  not  otherwise  specially  prescribed 
by  law,  where  the  party  pleading  would  be  privileged  from 
testifying,  as  n  witness,  concerning  an  allegation  or  denial 
contained  in  the  pleading.  A  pleading  cannot  be  used,  in  a 
criminal  prosecution  against  the  party,  as  proof  of  a  fact 
admitted  or  aille<?ed  therein. 
Id.,  part  of  f  156,  am*d.    See  ff  1757,  subd.    1;  1938. 

S  624.  Form  and  conatractlon  of  certain  allecattons  and 
denials  In  verified  pleading. 

The  allegations  or  denials  in  a  verified  pleading  must,  in 
form,  be  stated  to  be  made  by  the  party  pleading.  Unless 
they  are  therein  stated  to  be  made  upon  the  information  and 
belief  of  the  party,  they  must  be  regarded,  for  all  purposes, 
including  a  criminal  prosecution,  as  having  been  made  upon 
the  knowledge  of  the  person  verifying  the  pleading.  An  allega- 
tion that  the  party  has  not  sufficient  knowledge  or  information, 
to  form  a  belief,  with  respect  to  a  matter,  must,  for  the  sume 
purposes,  be  regarded  as  an  allegation  that  the  person  verifying 
the  pleading  has  not  such  knowledge  or  information. 

1  S26.  Verification)  bow  and  by  whom  made. 

The  verification  must  be  made  by  the  affidavit  of  the  party, 
or,  if  there  are  two  or  more  parties  united  in  interest,  and 
pleading  together,  by  at  least  one  of  them,  who  is  acquainte<l 
with  the  facts,  except  as  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verification 
must  be  made  by  an  officer  thereof. 

2.  Where  the  people  of  the  State  are,  or  a  public  officer,  in 
their  behalf,  is  the  party,  the  verification  may  be  made  by  any 
person  acouainted  with  the  facts. 

3.  [Am»d,  1879.]  Where  the  party  is  a  foreign  corporation; 
or  where  the  party  is  not  within  the  county  where  the  attorney 
resides,  or  if  the  latter  is  not  a  resident  of  the  State,  the  county 
where  he  has  his  office,  and  capable  of  making  the  affidavit;  or 
if  there  are  two  or  more  parties  united  in  interest,  and  pleading 
together,  where  neither  of  them,  acquainted  with  the  facta  is 
within  that   county,   and   capable   of   making   the .  affidavit;   oi 
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wiiere  the  action  or  defence  is  founded  upon  a  written  instni- 
inent  for  the  payment  of  money  only,  which  is  in  the  possession 
of  the  agent  or  the  attorney ;  or  where  all  the  material  allegations 
of  the  pleading  are  within  the  personal  knowledge  of  the  agent 
or  the  attorney;  in  either  case  the  verification  may  be  made  by 
the  agent  of  or  the  attorney  for  the  party. 
From  Co.  Proc.,  |  157,  am'd. 

i  52MI.  Form  of  o.fldA'vlt  of  TerlfleAtloii. 

The  atHdavit  of  verification  must  be  to  the  effect,  that  ♦he 
pleading  is  true  to  the  knowledpe  of  the  deponent  except  as  to 
the  matters  therein  stated  to  be  alleged  on  information  and 
belief,  and  that  as  to  those  matters  he  believes  it  to  be  true. 
Where  It  is  made  by  a  person,  other  than  the  party,  he  must 
set  forth,  in  the  afl&davit,  the  grounds  of  his  belief,  as  to  all 
matters  not  stated  upon  his  knowledge,  and  the  reason  why  it 
is  not  made  by  the  party. 
Id.,   t  157. 

(  527.  Wlien  verlllcatfoii  may-  be  conflned  to  m  eovanter* 
elatin. 

Where  the  complaint  is  not  verified,  and  the  answer  sets  up 
a  counterclaim,  and  aho  a  defence  by  way  of  denial  or  avoidancts 
the  attidavit  of  verification  may  be  made  to  refer  exclusively 
tQ  the  counterclaim.  In  that  case,  the  last  three  sections  are 
applicable  to  the  affidavit  and  the  counterclaim,  as  if  the  latter 
was  a  separate  pleading.  ' 

S  528.  Remedy  for  defective  verlfl«»atloa,  or  want  of 
verUloatlon. 

The  remedy  for  a  defective  verification  of  a  pleading  is  to 
treat  the  same  as  an  unverified  pleading.  Where  the  copy  of 
a  pleading  is  served  without  a  copy  of  a  snfiicient  verification, 
in  a  case  where  the  adverse  p.arty  is  entitled  to  a  verifieJ 
pleading,  he  may  treat  it  as  a  nullity,  provided  he  gives  notice, 
with  due  diligence,  to  the  attorney  of  the  adverse  party,  that 
he  elects  so  to  do. 

$  62i>.  'When  defendant  not  exensed  from  ▼ertCyiaor 
anawer  to  cliarice  o/  fraud. 

A  defendant  is  not  excused  from  verifying  his  answer  to  a 
complaint,  charging  him  with  having  confessed  or  suffered  a 
judgjiient,  or  ex(»cuted  a  conveyance,  assignment,  or  other  in- 
strument, or  transferred  or  delivered  money,  or  personal  property, 
with  intent  to  hinder,  delay,  or  defraud  his  creditors;  or  with 
beintf  a  pjirty  or  privy  io  such  a  transaction  by  another  person. 
with  like  intent  towards  the  creditors  of  that  person;  or  with 
any  fraud  whatever,  affecting  a  right  or  the  property  of  another. 

Sohfltance  of  2  R.  S.  174.  §  41  (2  Edm.  181),  and  L.  183S,  ch.  14.  |  1 
(4    Edm.    631). 

i  530.    [Am'd,  1877.]    Private  statute |  how  pleadod. 

In  pleading  a  private  statute,  or  a  right  derived  therefrom, 
it  is  suflicient  to  designate  the  statute  by  its  chapter,  year  of 
passage,   and   title,   or   in   some   other   manner   witn   conveoient 
certainty,  without  setting  forth  any  of  the  contents  thereof. 
Oo.    ^roc..    i   163.    aui'd. 
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I  5S1.  [A«fe*d»  10O4.}  Aeeount,  Itow  pleaded.  BUI  of  par- 
tlcvlara. 

It  is  not  necessaiy  for  a  party  to  set  forth,  in  a  pleading,  the 
items  of  an  account  therein  alleged;  but  in  that  case,  he  must 
deliver  to  the  adverse  party,  within  ten  days  after  a  written 
demand  thereof,  a  copy  of  the  account,  which,  if  the  pleading 
is  Terified,  must  be  verified  by  his  affidavit,  to  the  eflfect,  that  he 
believes  it  to  be  true;  or,  if  the  facts  are  within  the  personal 
hoowledge  of  the  agent  or  attorney  for  the  party,  or  the  party 
n  not  within  the  county  where  the  attorney  resides,  or  capable 
of  making  the  affidavit,  by  the  affidavit  of  the  agent  or  attorney. 
If  he  fails  so  to  do,  he  is  precluded  from  giving  evidence  of  the  ac- 
count. The  court,  or  a  judge  authorized  to  make  an  order  in  the 
action,  may  direct  the  party  to  deliver  a  further  account,  where 
the  one  delivered  is  defective.  Upon  application  in  any  case,  the 
court,  or  a  judge  authorized  to  make  an  order  in  the  action,  may, 
apon  notice,  direct  a  bill  of  the  particulars  of  the  claim  of  either 
party  to  be  delivered  to  the  adverse  party,  and  in  case  of  default 
the  court  shall  preclude  him  from  giving  evidence  of  the  part  or 
parts  of  his  affirmative  allegation  of  which  particulars  have  not 
been  delivered. 

Co.  Pnw.,  8  158,  am'd;  L.  1904,  cb.  500.    In  effect  April  28,  1904. 

I  682.  Jndvflftenti  liow  pleaded. 

In  pleading  a  judgment,  or  other  determination,  of  a  court  or 
officer  of  special  jurisdiction,  it  is  not  necessary  to  state  the 
facts  conferring  jurisdiction;  but  the  judgment  or  determination 
may  be  stated  to  have  been  duly  given  or  made.  If  that  allega- 
tion is  controverted,  the  party  pleading  must,  on  the  trial,  estab- 
\\*h.  the  facts  conferring  jurisdiction. 

Id..  I  161. 

I  SS8.  C«iidltloaa  precedent  |  ho'vr  pleaded. 

In  pleading  the  performance  of  a  condition  precedent  In  a  con* 
tract,  it  is  not  necessary  to  state  the  facts  constituting  perform- 
ance; but  the  party  may  state,  generally,  that  he,  or  the  person 
whom  he  represents,  duly  performed  all  the  conditions  on  his  part. 
If  that  allegation  is  controverted,  he  must,  on  the  trial,  establish 

performance. 
Id.,  part  of  i  162. 

I  534.  Instrument  for  payment  of  money  |  lioipr  pleaded. 

Where  a  cause  of  action,  defence,  or  counterclaim,  is  founded 
upon  an  instrument  for  the  payment  of  money  only,  the  party 
may  set  forth  a  copy  of  the  instrument,  and  statb  that  there  is 
dae  to  him  thereon,  from  the  adverse  party,  a  specified  sum, 
which  he  claims.  Such  an  allegation  is  equivalent  to  setting 
forth  the  instrument,  according  to  its  legal  effect. 

Id.,  part  of  f  162,  am'd.    See  f  1917. 

f  83S.  Pleadinirs  In  libel  and  slander. 

It  is  not  necessary,  in  an  action  for  libel  or  slander,  to  state, 
in  the  complaint,  any  extrinsic  fact,  for  the  purpose  of  showing 
the  application  to  the  plaintiff,  of  the  defamatory  matter;  but 
the  plaintiff  may  state,  generally,  that  it  was  published  or  spoken 
concerning  him;  and,  if  that  allegation  is  controverted,  the  plain- 
tiff must  establish  it  on  the  trial.  In  such  an  action,  the  defend- 
ant may  prove  mitigating  circumstances,  notwithstanding  that  be 
has  pleaded  or  attempted  to  prove  a  justification. 
Id.,  1 164. 

lOO 
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i  536.  [Ain*d,  18T70  Pl««illii«  mlUvattn«  clrciuiifttaiieeB 
in  action  for  u  irvronft:. 

In  an  action  to  reeovtn-  damages  for  the  breach  of  a  promise 
to  marry,  or  for  a  personal  injury,  or  an  injury  to  property, 
the  defendant  may  prove,  at  the  trial,  facta,  not  amounting  to 
a  total  defence,  tending  to  mitigate  or  otherwise  reduce  the 
plain tiflTs  damages,  if  they  are  set  forth  in  the  answer,  either 
with  or  without  one  or  more  defences  to  the  entire  cause  of 
action.  A  defendant,  in  default  for  want  of  an  answer,  may, 
upon  a  reference  or  inquiry  to  ascertain  the  amount  of  the  plain^ 
tiff's  damages,  prove  facts  of  that  description. 

f  687.  [Am*d,  1879.]  FrWolous  pleadflnflr«|  bow^  disposed 
of. 

If  a  demurrer,  answer  or  reply  is  frivolous,  the  party  preju- 
diced thereby,  upon  a  previous  notice  to  the  adverse  party,  of 
not  less  than  five  days,  may  apply  to  the  court  or  to  a  judge  of 
the  court  for  judgment  thereupon,  and  judgment  may  be  given 
accordingly.  If  the  application  is  denied,  an  appeal  cannot  be 
taken  from  the  determination,  and  the  denial  of  the  application 
does  not  prejudice  any  of  the  subsequent  proceedings  of  either 
party.  Costs,  as  upon  a  motion,  may  be  awarded  upon  an  appli- 
cation pursuant  to  this  section. 

Co.    Proc..   §  247.     See   %   547. 

I  638.  Sham  defences  to  be  atrlclcen  oat. 

A  sham  answer  or  a  sham  defence  may  be  stricken  out  by  the 
court,  upon  motion,  and  upon  such  terms  as  the  court  deems 
just. 

Id.,  f  162,  am*d. 

f  589.  Material  variances  |  bovr  provided  for. 
A  variance,  between  an  allegation  in  a  pleading  and  the  proof, 
is  not  material,  unless  it  has  actually  misled  the  adverse  party, 
to  his  prejudice,  in  maintaining  his  action  or  defence,  upon  the 
merits.  If  a  party  insists  that  he  has  been  misled,  that  fact, 
and  the  particulars  in  which  he  has  been  misled,  must  be  proved 
to  the  satisfaction  of  the  court.  Thereupon  the  court  may,  in 
its  discretion,  order  the  pleading  to  be  amended,  upon  such  terms 
as  it  deems  just. 

Id.,  s  169. 

S  S-iO.  Immaterial  variances}  how  provided  for. 
Where  the  vj^riance  is  not  material,  as  prescribed  in  the  last 
section,  the  court  may  direct  the  fact  to  be  found  according  to 
the  evidence,  or  may  order  an  immediate  amendment,  without 
costs. 

Id.,  I  170. 

§  641.  What  to  be  deemed  a  failure  of  proof. 
Where,  however,  the  allegation  to  which  the  proof  is  directed, 
is  unproved,  not  in  some  particular  or  particulars  only,  but  in 
its  entire  scope  and  meaning,  it  is  not  a  case  of  variance,  within 
the  last  two  sections,  but  a  failure  of  proof. 

id.i  I  171. 

f  342.  [Ani'd,  1897.]    Amendments  of  coarse. 

Within  twenty  days  after  a  pleading,  or  the  answer,  demurrer 
or  reply  thereto,  is  served,  or  at  any  time  before  the  period  for 
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answering  it  expires,  the  pleadin^r  may  be  once  amended  by  the 
party,  of  course,  without  costs  and  without  prejudice  to  the  pro- 
ceedinsfs  already  had.  But  if  it  is  made  to  appear  to  the  court 
that  the  pleading  was  amended  for  the  purpose  of  delay,  and  that 
the  adverse  party  will  thereby  lose  the  benefit  of  a  term,  for 
which  the  cause  is  or  may  be  noticed,  the  amended  pleading  may 
be  stricken  out,  or  the  pleading  may  be  restored  to  its  original 
form,  and  such  terms  imposed  as  the  court  deems  just. 

Co.  Proc.,  put  of  i  172,  remodelled;  I^.  1897,  ch.  470.    In  effect  Sept.  1, 

1887. 

I  B43.  Amended  pleadlnv  to  be  served  i  anvrrer  thereto. 

Where  a  pleading  is  amended,  as  prescribed  in  the  last  section, 
a  copy  thereof  must  be  served  upon  the  attorney  for  the  adverse 
party.  A  failure  to  demur  to,'  or  answer  the  amended  pleading, 
within  twenty  days  thereafter,  has  the  same  effect  as  a  likft 
failure  to  demur  to,  or  answer  the  original  pleading. 

Id.,  part  of  i  172.  and  of  I  146. 

i  544.  [Ain*d,  1877.]  Supplemental  pleadings. 
Upon  the  application  of  either  party,  the  court  may,  and,  in 
a  proper  case,  must,  upon  such  terms  as  are  just,  permit  him  to 
make  a  supplemental  complaint,  answer  or  reply,  alleging  mate- 
rial facts  \vhich  occurred  after  his  former  pleading,  or  of  which 
he  was  ignorant  when  it  was  made;  including  the  judgment  or 
decree  of  a  competent  court,  rendered  after  the  commencement 
of  the  action,  determining  the  matters  in  controversy,  or  a 
part  thereof.  The  party  ;may  apply  for  leave  to  make  a  supple- 
mental pleading,  either  in  addition  to,  or  in  place  of,  the 
former  pleading.  In  the  former  event,  if  the  application  is 
CTanted,  a  provisional  remedy,  or  other  proceeding  already  taken 
io  the  action,  is  not  affected  by  the  supplemental  pleading;  but 
the  right  of  the  adverse  party  to  have  it  vacated  or  set  aside, 
depends  upon  the  cases  presented  by  the  original  and  supplemental 
pleadings. 

Id.,  1 177,  «m*d. 

i  646.  [Am'd,  1877.]  Motion  to  strike  oat  Irrelevant,  etc., 
laatter. 

Irrelevant,  redundant,  or  scandalous  matter,  contained  in  a 
pleading,  may  be  stricken  out,  upon  the  motion  of  a  person 
ag^fH'ieved  thereby.  Where  scandalous  matter  is  thus  stricken 
otif,  the  attorney  whose  name  is  subscribed  to  the  pleading  may 
be  directed  to  pay  the  costs  of  the  motion,  and  his  failure  to 
pay  them  may  be  punished  as  a  contempt  of  the  court. 

Id.,  fi  100.  am'd.  .See  Rale  22. 

I  64G.  [Am'dt  1877.]    Indefinite  or  nncertaln  allegations. 

Where  one  or  more  denials  or  allegations,  contained  in  a  plead- 
ing, are  so  indefinite  or  uncertain  that  the  precise  meaning  or 
application  thereof  is  not  apparent,  the  court  may  require  tbe 
pleading  to  be  made  definite  and  certaii^  by  amendment. 

Id.,  p«rt  of  i  100.  am'd.     See  Rule  22. 

I  547.   [Added,    1908.]  Motions  for  Judirment  npon  plead- 

If  either  party  is  entitled  to  judgment  upon  the  plendlnffs.  the 
rourt  may  upon  motion  at  any  time  after  issue  joined  give  judg- 
ment accordingly. 

▲ddMl,  L.  1008,  ch.  166.     In  effect  Sept.  1,  1006. 
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CHAPTER  VII. 
General  Provisional  Remedies  in  an  Action, 

TITLR      I.--^  Arrest,  Pending  the  Action,  and  Prooeedlnfs  Tiieieupon. 
TITLE     II. —  Injtuiction. 
TITLE   III.—  Attachment  of  Property. 

TITLE    I\^ — Other     ProvUlonal    Remedies;     General   and    MlscellaneoiiB  Pro- 
visions. 

TITLE  I. 

Arrest,  pending  the  action,  and  proceedinjs  thereupon. 

Article  1.  Cases  where  au  OTtler  of  arrest  may  be  granted,  and  persons  liable 
to  arroKt. 

2.  Granting,  executing,  and  vacating  or  modifying  the  order  of  arrest 

3.  Discharging  the  defendant  upon  ball  or  deposit;  Juatiflcatlon  of  the 

ball   and    di8po»ltion    of    the   deposit. 

4.  Charging  and  discharging  ball. 

ARTICIiB    FIRST.* 

Ca^ea  where  an  order  of  arrest  may  he  granted,  and  persons 

liable   to  arrest. 

Sec.  548.  Ko  person   to  be  arrested   in  dvll   proceedings,   without  a  statntory 
provision.    Ne   exeat    abulished. 

549.  When   the  right   to  arrest  depends  ui»n  the  nature  of  the  action. 

550.  When  the  right  to  arrest  dei)ends  partly  upon  extrinsic  facts. 

551.  Order,    when    and    where   granted;    when   o'f   right,    and    when   dis- 

cretionary. 

552.  Foreign   Judgment  not  to  affect  right  to  arrest. 

553.  Women   not   to   be  arrested.   ex<'ept.    etc. 

554.  Idiot,    lunatic,    or    infant    under    fourteen,    if    arrested,    to    be   dls- 

chargcKl. 

555.  Person   sued  In   a  representative  capacity,   not  to  be  arrested. 

f  54H.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,  §  23.1 

i  549.  rAm*d,  1877  And  1886.]  IVhen  the  rtvl&t  to  arreftt 
deiieiids  upon  the  nature  of  the  action. 

A  defendant  may  be  arrested  in  an  action,  as  prescribed^  in 
this  title,  where  the  action  is  brought  for  either  of  the  following 
causes: 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury;  an  injury  to 
property,  including  the  wrongful  taking,  detention  or  conversion 
of  personal  property;  breach  of  a  promise  to  marry;  misconduct 
or  neglect  in  offlce,  or  in  a  profesf«ional  employment:  fraud:  or 
deceit,  or  to  recover  a  chattel  where  it  is  alleged  in  the  complaint 
that  the  chattel  or  a  part  thereof  has  been  concealed,  remored 
or  disposed  of  so  that  it  cannot  be  found  or  taken  by  the  sheriff 
and  with  intent  that  it  should  not  be  so  found  or  taken,  or  to 
deprive   the  plaintiff   of   the   benefit   thereof:   or   to   recover   for 

♦  See  Laws  1S86,  ch.  672. 
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money  received,  or  to  recover  property  or  damages  for  the  con- 
version or  mis»appIication  of  property  where  it  is  alleged  in  the 
complaint  that  the  money  was  received  or  the  property  uas  em- 
bezzled or  fraudulently  misapplied  by  a  public  omcer  or  by  an 
attorney,  solicitor  or  counselor,  or  by  an  officer  or  agent  of  a 
corporation  or  banking  association  in  the  course  of  his  employ- 
ment, or  by  a  factor,  agent,  broker,  or  other  person  in  a  fiduciary 
capacity.  Where  such  allegation  is  made,  the  plaintiff  cannot 
recover  unless  he  proves  the  same  on  the  trial  of  the  action;  and 
a  judgment  for  the  defendant  is  not  a  bar  to  the  new  action  to 
recover  the  money  or  chattel. 

3.  To  recover  money,  funds,  credits,  or  property,  held  or 
oT\'ned  by  the  State,  or  held,  or  owned,  officially  or  otherwise, 
for  or  in  behalf  of  a  public  or  governmental  interest,  by  a 
mnnicipnl  or  other  public  corporation,  board,  officer,  custodian 
agency,  or  agent,  of  the  State  or  of  a  city,  county,  town,  village, 
or  other  diviaion,  Bubdivision,  department,  or  portion  of  the 
State,,  which  the  defendant  has,  without  right,  obtained,  received, 
converted,  or  disposed  of,  or  to  recover  damages  for  so  obtaining, 
receiving,  paying,  converting,  or  disposing  of  the  same. 

4.  [Added,  187J»>  Am'd,  1S86.]  In  an  action  upon  contract 
express  or  implied,  other  than  a  promise  to  marry,  where  it  is 
alleged  in  the  complaint  that  the  defendant  was  guilty  of  a 
fraud  i.i  contracting  or  incurring-  the  liability,  or  that  he  has 
since  the  making  of  the  contract,  or  in  contemplation  of  making 
of  the  same,  removed  or  disposed  of  his  property  with  intent 
to  defraud  his  creditor <),  cr  is  about  to  remove  or  dispose  of  the 
same  with  like  intent;  but  where  such  allegation  is  made,  the 
pUiintiff  cannot  recover  unless  he  proves  the  fraud  on  the  trial 
of  the  action;  and  a  judgment  for  the  defendant  '.s  not  a  bar 
to  :i  new  action  to  recover  upon  the  contract  only. 

Co.  Pioc.,  (  170.  am'd;  L.  1886,  ch.  672. 

f  S80.  [Am'd,  18T7  and  188€{.]  'When  the  risht  to  arrent 
depend M  partly  upon   extrinsic   facta. 

A  defendant  may  also  be  arrested  m  an  action  wherein  the 
judgment  demanded  requires  the  performance  of  an  act,  the 
neglect  or  refusal  to  perform  which  would  be  punishable  by  the 
court  as  a  contempt,  where  the  defendant  is  not  a  resident  of 
the  State,  or,  being  a  resident,  is  about  to  <!epart  therefrom, 
by  reason  of  which  non-residence  or  departure  there  i&  danger 
that  a  judgment  or  an  order  requiring  the  performance  of  the 
act  will  be  rendered  ineffectual, 
flabstltate  for  part  of  I  170,  Go.  Proe. ;  L.  1886.  ch.  672. 

S  551.  [Am'd,  1877  and  1886.]  Ordei^}  when  and  where 
Smntedi  when  ol  rlKht,  and  when  dlacretlonar}*. 

In  a  case  specified  in  the  last  section,  the  order  of  arrest  can 
be  granted  only  by  the  court.  Is  always  in  its  discretion,  .and 
may  be  granted  or  served,  either  before  or  after  final  judgment, 
miless  an  appeal  from  the  judgment  is  pending,  upon  which 
security  has  been  given,  sufficient  to  stay  the  execution  thereof. 
In  either  of  the  cases  specified  in  section  five  hundred  and 
forty-nine,  the  order  cannot  be  served  after  final  judgment; 
but  it  may  be  granted,  where  a  proper  case  therefor  is  presented, 
at  any  time  before  final  judgment. 

L.  1886,  ch.  672. 

}  B02.    ForclRrn  Jndirnient  not  to  affect  rlgrht  to  arrest. 

The  recovery  of  judment  in  a  court,  not  of  the  State,  for  the 
same  cause  of  action;  or.  where  the  action  is  founded  upon  fraud 
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or  deceit,  for  the  price  oi  value  of  the  property  obtained  thereby; 
does  not  affect  tbe  right  of  the  plaintiff  to  arrest  the  defendant, 
as  prescribed  in  this  title. 

I  568.  [Am'd,  1877.]  ^Woman  not  to  be  arrested*  except, 
etc. 

A   woman   cannot   be   arrested,    as   prescribed    in    this   titlo, 
except  in  a  case  where  the  order  can  be  granted  only  by  the 
court;  or  where  it  appears,  that  the  action  is  to  recover  damages 
for  a  wilful  injury  to  person,  character,  or  property. 
Last  flentenco  of  Go.  Proc.,  |  179. 

§  5S4.  [An&'d,  1877.]  Idiot,  lunatic,  or  Infant  ander  four- 
teen, if  arrested,  to  be  diacliarvecl. 

A  lunatic,  an  idiot,  or  an  infant  under  the  age  of  fourteen 
years,  if  arrested,  may  be  discharged  from  arrest,  as  a  pri?i- 
leged  person,  in  the  discretion  of  the  court.  Tbe  application 
for  his  discharge  may  be  made,  in  his  behalf,  by  a  relative,  or 
by  any  other  person  whom  the  court  or  judge  permits  to  repre- 
sent him,  for  the  purpose. 

§  55ft.  Person  snetl  in  a  representative  capacity,  not  to 
be  arrested. 

A  person  prosecuted  in  a  representative  capacity,  as  heir, 
executor,  administrator,  legatee,  devisee,  next  of  kin,  assignee, 
or  trustee,  cannot  be  arrested,  as  prescribed  in  this  title,  except 
for  his  personal  act. 

Modelled  upon  2  B.  8.  848,  f  •  (2  Bdm.  8601. 
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AKTICLB  SBCOHD, 

Qrcmting,  txecuHng,  and  vacating  or  modifying  the  order  of 

arred. 

Ite.  B66.  Order  r«qtilred  for  arrest;  how  granted. 

067.  Proof  necewary  to  procure  order. 

808.  When  order  may  be  granted;  effect  of  complaint  anhaequentlj  made. 

8W.  Security,  upon  ordcfr  of  arrest  made  by  a  Judge. 

000.  Id.;  upon  order  of  arrest  granted  by  the  court. 

061.  Contents  of  the  order;  to  whom  directed;  when  to  be  executed. 

642.  CopltJ  of  papers  to  be  delWcred  to  defendant;  originals  to  be  filed. 

068.  Ari3st;  how  made. 

06i.  General  provision  as  to  privilege  from  arrest;  discharge  of  privileged 

person. 
060.  Privilege  of  ofBcert  of   oonrti. 
006.  Defendant  arrested  to  have  twenty  days  to  answer. 

067.  When  application  to  be  made  to  vacate  order  of  arrest,  etc. 

068.  Ho\.'  and  to  whom  application  must  be  made;  opposing  It  by  naw 

proofs. 
660-071.   ( Repealed.] 
072.  Soperwdeas,  unleas  defendant  is  charged  In  execution,  etc. 

I   SB6.    [An'df    1877.]      Ord«r    required    for    Arreat)    liovr 


An  order  for  the  arrest  of  the  defendant,  except  as  otherwise 
Drescribed  in  section  five  hundred  and  fifty-one  of  this  act,  must 
De  obtained  from  a  judge  of  the  court  in  whic^i  tiie  action  is 
bronght,  or  from  any  county  judpe. 

Go.  Proc..  i  180.    See  §1  606,688  aad  1949.  post. 

i  567.    [Am'dy  1879.]     Proof  necessary  to  proovre  order. 

The  order  may  be  granted,  in  a  case  specified  in  section  five 
hundred  and  forty-nine  of  this  act,  where  it  appears  by  the 
affidavit  of  the  plaintiff  or  any  other  person,  that  a  sufficient 
cause  of  action  exists  against  the  defendant,  as  prescribed  in 
that  section.  It  may  be  granted,  in  a  case  specified  in  section 
fire  hundred  and  fifty  of  this  act,  upon  the  like  proof  that  a 
lofficient  cause  of  action  exists  against  the  defendant,  as  pre- 
oeribed  in  that  section,  and  of  the  other  matters,  extrinsic  to 
the  cause  of  action,  specified  in  that  section.  The  affidavit 
may  also  contain  any  statement,  tending  to  determine  the 
•mount  of  bail  to  be  required. 

Id.,  i  181,  with  modifications. 

I  6S8.  [Am'd,  1879,  1886.]  'When  order  mar  be  irranted$ 
effeet  of  complaint   snbseai^cntly   made. 

Subject  to  the  provisions  of  the  laat  preceding  section,  the 
order  may  be  granted  at  any  time,  after  the  commencement  of 
the  action.  It  may  also  be  granted  to  accompany  the  sum- 
mons, but  at  any  time  after  the  filing  or  service  of  the  com- 
plaint, the  order  of  arrest  must  be  vacated  on  motion,  if  the 
complaint  fails  to  set  forth  a  sufficient  cause  of  action,  as  re- 
quired by  section  five  hundred  and  forty-nine  of  this  act,  but 
where  the  order  is  applied  for  after  the  filing  or  service  of  the 
complaint,  the  court  before  granting  the  same  may  without 
notice  direct  the  service  of  an  amended  complaint  so  as  to 
conform  to  the  allegations  required  in  subdivisions  two  and  four 
of  section  five  hundred  and  forty-nine  of  this  act 

Id..  S  183:  I"  18S6.  ch.  672. 
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I  5S&.  [Am'd,  1879.]  Security,  upon  ordei>  or  arrest 
made  by  Jads«* 

Exqept  where  the  action  is  brought  for  a  cause  specified  in 
subdivision  third  of  sectiQU  five  hundred  and  forty-nine  of  this 
act,  or  in  a  case  v.  here  it  is  specially  proscribed  by  law  that 
security  may  be  dispensed  with,  or  the  security  to  be  given  is 
specially  regulated  by  law,  the  judge,  before  he  grants  the  ordePi 
must  require  a  written  undertaking  on  the  part  of  the  plaintiff, 
with  two  sufllcient  sureties,  to  the  effect  that,  if  the  defendant 
recovers  judgment,  or  if  it  is  finally  decided  that  the  plaintiff  was 
not  entitled  to  the  order  of  arrest,  the  plaintiff  will  pay  all 
costs  which  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  arrest,  not  exceeding 
the  sum  specified  in  the  undertaking,  which  must  be  at  least 
equal  to  one-tenth  of  the  amount  of  bail  required  by  the  order, 
and  not  less  than  two  hundred  and  fifty  dollars. 
Oo.  Proc.,  part  of  |  182. 

S  660.    Id.)  upon  order  of  arrest  arranted  by  the  coart. 

Where  the  order  can  be  granted  only  by  the  court,  an  under- 
taking on  the  part  of  the  plaintiff  may  be  dispensed  with.  If  it 
is  required,  its  form,  and  the  security  to  be  given  thereupon, 
must  'be  such  as  the  court  prescribes. 

Covers  case  of  a  oe  exeat. 

S  661.  [Am'd,  1877.]  Contents  of  tbe  order  |  to  wbom 
directed;   when   to   be   executed. 

The  order  must  be  subscribed  by  the  plalntifTs  attorney,  and, 
except  where  it  is  granted  by  the  court,  by  the  judge.  It  maf 
be  directed,  either  to  the  sheriff  of  a  particular  county,  or,  gen- 
erally, to  the  sheriff  of  any  county.  It  must  require  the  sheriff 
forthwith  to  arrest  the  defendant,  if  he  is  found  within  his 
county;  to  hold  him  to  bail  iu  a  specified  sum;  and  to  return  the 
order,  with  his  proceedings  thereunder,  as  prescribed  by  law. 
The  plaintiff's  attorney  may,  at  bis  option,  oy  an  indorsement 
upon  the  order,  or,  where  it  was  granted  by  the  court,  upon  the 
copy  thereof,  delivered  to  the  sheriff,  fix  a  time  within  which 
the  defendant  must  he  arrested.  In  that  case,  he  cannot  be  ar> 
rested  afterwards,  under  the  same  order. 

Oo.  Proc.,  part  of  {  188,   am'4.  See  |  690.    Bee  alao  Eole  18. 

I  662.  [Am'd,  1879.]  Coplea  of  papers  to  be  delivered  to 
defendant)  orlarlnals  to  be   filed. 

The  order  of  arrest,  or,  where  it  was  gi  anted  by  the  court,  a 
certified  copy  thereof,  subscribed  by  the  plaintiff's  attorney;  and, 
in  either  case,  the  papers  upon  which  the  order  was  granted,  with 
the  undertaking,  if  any;  ruist  bo  delivered  to  the  sheriff,  who, 
upon  arresting  the  defendant,  must  deliver  to  him  a  copy  thereof. 
The  papers,  upon  which  the  order  was  granted,  with  the  under- 
taking, it  any,  must  be  filed,  with  the  order  of  arrest,  or  a  certi- 
fied copy  thereof,  at  the  time  prescribed  for  filing  the  same,  iu 
tlon  five  hundred  and  ninety  of  this  act. 


Id.,     i  184.   am'd  by  the   addition  of  the  last   eenteaoe.    See  |  OM.    tn 
also  Bale  4. 

§  668.    Arrest  I  ko^v  luade. 

The  sheriff  must  execute  the  order  by  arresting  the  def^idmnt, 
if  he  is  found  within  his  county,  and  keeping  him  in  caatodj, 
until  discharged  by  law. 

.    U.,  flnt  daose  of  8   185. 
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I  564.  rAiii*d,  1806.]  General  provlalon  a*  to  privile^^ 
from  arrejft;  dlacliarve  of  prlTlleiT^d.  peraon. 

This  title  does  not  abridge  or  affect  a  privilege  from  arrest 
given  by  law,  or  a  right  of  action  for  u  breach  thereof.  A  privi- 
leged person  is  entitled  to  be  discharged  from  arrest,  where 
other  provision  is  not  made  therefor  by  law,  by  the  court,  or  a 
judge  thereof;  or  by  the  count j  judge  of  a  county  where  the 
arrest  was  made.  The  order  must  be  made,  upon  proof,  by  affi- 
davit, of  the  facts  entitling  the  applicant  to  tue  discharge:  and 
the  arrest  and  discharge  are  not  a  bar  to  a  new  arrest,  nfter  the 
privilege  has  ceased.  The  court  or  judge  may  make  the  order 
without  notice,  or  may  reauire  notice  to  be  given  to  the  sheriff, 
or  to  the  plaintiff,  or  to  botn. 

L.    1893,   cb.  946. 

f  5«B.  ( Repealed  by  L.  1909,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law.  §  24.] 

S  5<I6.  Defendant  arretted  to  have  t^venty  days  to  an- 
swer. 

Except  where  an  order  of  arrest  can  bo  granted  only  by  the 
court,  a  defendant,  arrested  before  answer,  has  twenty  days, 
after  the  arrest,  in  which  to  answer  the  complaint;  and  judgment 
must  be  stayed  accordingly. 

SuiMitUat«d  for  part  of  Co.   Proc.,   f   183. 

I  5U7.  rAm'd,  1877.]  When  application  to  be  made  to 
"^'aeate  order  of  arrest,  etc. 

Except  where  an  order  of  arrest  can  be  granted  only  by  the 
court,  a  defendant,  arrested  as  prescribed  in  this  title,  may,  at 
any  time  before  final  judgment,  or,  if  he  was  arrested  within 
twenty  days  before  final  judgment,  at  auy  time  within  twenty 
days  after  the  arrest,  apply  to  vacate  the  order  of  arrest;  or  to 
reduce  the  amount  of  bail;  or  to  increase  the  security  given  by 
the  plaintiff;  or  for  one  or  more  of  those  foniis  of  relief,  to- 
i:other,  or  in  the  alternative.  In  a  case  where  the  order  of  arrest 
can  be  granted  only  by  the  court,  a  like  application  may  be 
made,  at  any  time  within  twenty  days  after  the  arrest;  and  an 
application  to  increase  the  security  given  by  the  plaintiff,  may  be 
made  at  any  time  before  final  judgment. 

Id. 

S  6<I8.  (Ani^d,  1877.1  Ho^vr  and  to  irlioni  application  maat 
be  made;   oppowinar  It  by  nevf  proofs. 

An  application,  specified  in  the  last  section,  may  be  founded 
only  upon  the  papers  upon  which  the  order  was  granted:  in 
which  case,  it  must  be  made  to  the  court,  or,  if  the  order  was 
granted  by  a  judge  out  of  court,  to  the  same  judg€\  in  court  or 
out  of  court,  and  with  or  without  notice,  as  he  deems  proper: 
and  the  application  must  be  heard  upon  those  papers  only.  Or 
it  may  be  founded  upon  proof,  by  atlidnvit,  on  the  i)art  of  the 
d<'fendant;  in  which  case,  it  must  be  made  to  the  court,  or.  if  the 
order  was  grante<l  by  a  judge  out  of  court,  to  any  judjre  of 
the  court,  upon  notice,  and  it  may  be  opposed  by  new  proof, 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  of  arrest  recited  in  the  order,  and  no  other,  unless  the 
defendant  relies  upon  a  discharjre  in  bankrupt<'y.  or  upon  a  dis- 
charge or  exoneration,  granted  in  insolvent  proceedings;  in  which 
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oase,  the  plaintiff  may  show  auy  matter  ifi  avoidauce  thereof, 
whicii  ho  might  show  upou  the  trial. 

Sal^stitute  for  Co.    Proc..    f   205. 

f  568.    [Repealed,  1877. J 

I  570.    [Repealed,  1877.] 

f  571.    [Repealed,  1877. J 

fi  572.  [Am'd,  1877,  188:2  and  1880.]  Saperaedeas,  unless 
defendant  In   cliarared  In  ejcecntlon,  etc. 

Except  ill  a  case  where  an  order  of  arreHt  can  be  in'anted  only 
by  the  court  if  the  plaint itf  uureaiionably  delay  the  trial  of  the 
action  or  neglects  to  enter  judgment  therein  within  ten  days 
after  it  is  in  his  power  to  do  so,  or  ucKlccts  to  issue  execution 
against  the  person  of  the  defendant  within  ten  days  after  the 
return  of  the  execution  against  the  property,  and  in  any  event 
neglects  to  issue  the  same  within  three  months  after  the  entry 
of  the  judgment,  or  whenever  it  shall  appear  to  the  satisfactioD 
of  the  court  that  the  plaintiff  in  an  action,  or  a  iudgment  cred- 
itor in  a  judgment,  delays  the  enforcement  of  his  remedies 
therein  by  collusion,  or  for  the  purpose  of  allowing  the  debtor 
to  remain  in  prison  under  the  mandate  in  any  other  action,  be- 
fore the  issuing  of  the  mandate  in  favor  of  such  creditor,  so 
as  to  produce  a  continued  and  extended  imprisonment  by  virtue 
of  the  separate  mandates  in  the  different  actions,  the  defendant 
must  upon  his  application,  made  upon  notice  to  the  plaintiff,  be 
discharged  from  custody  if  he  has  already  been  taken  under  the 
inandate  against  him  in  such  action:  or  if  he  has  not  yet  been 
imprisoned  therein,  be  relieved  from  impris<mment  by  virtue  of 
such  mandate,  by  the  court  in  which  the  action  was  commenced, 
unless  reasonable  cause  is  shown  why  the  application  shonld  not 
be  granted.  A  defendant  discharged  as  prescribed  in  this  section 
shall  not  be  arrested  upon  an  execution  issued  upon  the  judgment 
in  the  action. 

Co.  Proc.,  part  of  {  288,  am'd;  L.   1886,  cU.   072. 
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ARTICLE  THIRD. 


^ 


rirl  mliiE,  etc.,  q(  p°[wrBi  puiatUfa  mSMptaM*  or  iMecUon  of  bUL 
SIS.  MoUiv  of  JurlwILrlluii.  saw  uDdarUkUic.  II  Btb«i  bilU  !•  flrtn. 
•TB.  OantlOnitlgiH  of  br" 

em.  rattor—  -  —  • 


I  BTS.    D«(«BdBiil  Id  b«  dliicli)trs«d   on   ball   or  drposlt. 

Tie  defendant,  at  any  time  before  he  is  in  contempt,  where 
the  order-  can  be  Kranted  only  by  tbe  court,  or.  In  nny  other  case. 
>t  any  time  before  execution  RRBinHt  bis  perann,  muBt  be  dis- 
clurKed  from  arrest,  either  upon  girinft  bail,  or  upon  depositing 
tfae  Rnm  upecified  In  ihe  iirder  of  arrcRt.  The  defendant  may 
Site  bail,  or  malie  th^  deimnit.  immediately  upon  his  arrest,  at 
any  bour  of  the  day  or  nieht:  and  be  must  have  reasonable  op- 
iwrtunitj  to  see*  for  and  to  procure  bail,  before  being  committed 
to  jail. 

CO.  Pnc.,   I  IBS.  im'd.    B«  p<Mt,  |  ITM. 

I  HT4.  'Wkrn  drfendnnt  iu>y  elect  to  Ktre  ball,  etc.,  or 
Wad    for    llberttei. 

Where  the  defendant  In  actually  confined  in  the  jnil,  by  Tir- 
me  of  an  order  of  arrest,  and  final  or  interlocutory  judgment  baa 
been  rendered  against  him  in  the  action,  but  an  execiitiou  against 
hli  person  has  not  been  ianued,  he  may  eliTt,  either  to  pive  a  bond 
tor  the  libertien  of  the  jail,  or  to  give  bail  or  make  a  deposit,  as 
prescribed  in  this  article. 

I  STB.    rndertnktns  of  the  balli  irbat  to  eontatn. 

The  defpndaut  may  give  ball,  by  deliyering  to  the  sheriff  a 
wriHen  tjndertaking,  in  the  sum  specified  In  the  order  of  arrest, 
eiecnted  by  two  or  more  sufficient  bail,  staling  their  places  of 
residence  and  occupations,  to  the  following  effect: 

1.  If  the  order  of  arrest  conld  be  granted  only  by  the  court, 
that  the  defendant  will  obey  the  direction  of**  conn,  or  of  an 
■ppelhlte  court,  coDtained  in  an  order  or  a  Jndgment.  n-qniring 
liim  to  perform  the  act  spedfletl  in  the  order:  or.  in  ilefault  of 
bis  so  doing,  that  he  will,  at  all  times,  render  himself  amenable 
to  pmceedings  to  pnnisb  him  for  the  omission. 

2.  If  Ihe  action  is  to  recover  a  chattel,  that  the  defendant  will 
deliTer  it  to  the  plaintiff.  If  delivery  (hereof  is  adjndited  In  the 
action,  and  will  pay  any  snm  recovered  against  him  lit  the  action. 
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8.  In  any  other  case,  that  the  defendant  wUl,  at  all  times, 
render  himself  amenable  to  any  mandate,  which  may  be  issued 
to  enforce  a  final  judgment  against  him  in  the  action. 

Substitute  for  Go.  Proc.,  |  187. 

§  676.    [Am'd,   1870.]    S^xalnlnatlon  of  persona   olTeff^tf  m* 
ball. 

It  is  not  necessary  that  the  undertakini?  sbouN  be  apMwtt 
or  accompanied  with  an  affidavit  of  justification  of  the  bail.  Hut 
the  officer,  taking  the  acknowledgment  of  the  undertaking,  most, 
if  the  sheriff  so  requires,  examine  under  oath,  to  a  reasonable 
extent,  the  persons  offering  to  become  bail,  concerning  their  pror 
erty  and  their  circumstances.  The  examination  must  be  reduced 
to  writing,  subscribed  by^  the  bail,  and  attached  to  the  under- 
takintr 
From  2  R.  S.  380,  S  20  (2  Bdm.  39S). 

l  677.  rAm'd,  1879.1  FlllniBr,  etc.,  of  papers |  plalntHTft 
acceptance  or  rejecrlon   off  ball. 

Within  three  days  after  bail  is  giTen,  the  sheriff  must  deliver  to 
the  plaintifiTs  attorney  copies,  certified  by  him,  of  the  order  of  ar- 
rest, return  and  undertaking.  The  plaintifTs  attorney,  within  ten 
days  thereafter,  must  serve  upon  the  sheriff  .a  notice  that  he 
does  not  accept  the  bail;  otherwise  he  is  deemed  to  have  accepted 
them,  and  the  sheriff  is  exonerated  from  liability. 
Go.  Proc.,  8  192,  am'd. 

t  678.  Notice  of  Justification  ^  new  nndertaJclagr^  if  otber 
ball  la  iplven. 

Within  ten  days  after  the  receipt  of  the  notice,  the  sheriff  or 
the  defendant  may  serve  upon  the  plaintiff's  attorneir,  notice  of 
the  justi£cation  of  the  same  or  other  bail,  specifying  the  place 
of  residence  and  occupation  of  each  of  the  latter,  before  a  judge 
of  the  court,  or  a  county  judge,  at  a  specified  time  and  place;  the 
time  to  be  not  less  than  five  nor  more  than  ten  days  thereafter, 
and  the.  place  to  be  within  the  county  where  one  of  the  bail  re- 
sides, or  where  the  defendant  was  arrested.  If  other  bail  are 
given,  a  new  undertaking  must  be  executed,  as  prescribed  In  sec- 
tion 575  of  this  act. 
Id.,  I  193,  ain*d. 

1679.    Q,nallflcatlons  off  ball. 

The  qualifications  of  bail  are  as  follows: 

1.  Dach  of  them  must  be  a  resident  of,  and  a  householder  or 
freeholder  within  the  State. 

2.  Each  of  them  must  be  worth  the  sum  specified  in  the  order 
of  arrest,  exclusive  of  property  exempt  from  execution:  but  the 
judge,  on  justification,  may  allow  more  than  two  bail  to  justify, 
severally,   in   sums  less  than  that  specified  in  the  order,  if  the 

whole  justification  is  equivalent  to  that  of  two  sufficient  bail. 
Id.,  f  194,  am'd. 

f  680.    Justification  off  ball. 

For  the  purpose  of  justification,  each  of  the  bail  must  attend 
before  the  judge,  at  the  time  and  place  mentioned  in  the  notice, 
and  be  examined  on  oath,  on  the  part  of  the  plaintiff,  touching 
his  sufficiency,  in  such  manner  as  the  judge,  in  his  discretion, 
thinks  proper.  The  judge  may,  in  his  discretion,  adjourn  the 
examination  from  day  to  day,  until  it  is  completed;  but  such  an 
adjournment  must  always  be  to  the  next  judicial  day,  unless  by 
consent  of  parties.  If  required  by  the  plaintiff's  attorney,  the 
examination  must  be  reduced  to  writing,  and  subscribed  by  the 

bail. 
Oo.  Proc.,  S  196,  un'd. 

lao 
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f  581.    Allowance  of  ball. 

It  the  judge  finds  the  bail  sufficient,  he  must  annex  the  exami- 
nation to   the  undertaking,  indorse  his  allowance  thereon,  and 
cause  them  to  be  filed  with  the  clerk.     The  sheri£^  is  thereupon 
exonerated  from  liability. 
Id.,  i  196,  am'd.    See  post,  S  1706. 

f  682.  (Am*d,  1904.]     Devoslt  of  money  with  aberlfl. 

A  defendant,  or  other  person  arrested  or  attached  on  clyil 
process,  who  is  entitled  to  release  on  bail,  or  to  jail  liberties 
on  giving  the  undertaking  required  by  section  one  hundred  and. 
fifty  of  this  act,  may  instead  of  giving  bail,  or  such  undertak- 
ing, deposit  with  the  sheriff  the  sum  specified  in,  or  endorsed 
upon  such  process,  or  w^hich  might  be  required  in  such  under- 
taking. The  sheriff  must  thereupon  give  the  prisoner  a  certifi- 
cate of  the  deposit  and  discharge  him  from  custody.  A  deposit 
so  made  in  lieu  of  an  undertaking  for  jail  liberties  must  be 
applied,  under  direction  of  the  court,  in  satisfactioi^  of  any  judg- 
ment for  escape  of  the  prisoner  from  such  liberties  and  in 
payment  of  any  expense  incurred  in  the  defense  of  an  action 
for  such  escape,  and  thereafter  the  surplus,  if  any,  and  in  case 
there  has  been  no  such  escape,  the  whole,  of  such  deposit  must 
be  refunded  to  the  prisoner  or  his  representative,  and  in  case 
of  a  deposit  in  lieu  of  bail  c^  attachment  against  the  person, 
it  shall  abide  the  disposition  of  the  court,  or  a  judge  thereof, 
or  a  county  judge. 
Id.,  f  197,  am*d;  Lu  1904,  ch.  8S4.    In  effect  April  26,  1904. 

I  583.  Payment  of  deposit  Into  court  by  sberlff. 

The  sheriff  must,  within  four  days  after  the  deposit,  pay  it  into 
court.  He  must  take,  from  the  officer  receiving  it,  two  certifi- 
cates of  the  payment,  one  of  which  he  must  deliver  to  the  plain- 
tiff, and  the  other  to  the  defendant.  For  a  default  in  making  the 
payment,  the  official  bond  of  the  sJieriff  may  be  prosecuted,  as  in 
any  other  case  of  dehnquency. 

Id.,  f  106. 

f  S84.    SabstltntlniT  1>all  for  deposit. 

If  money  is  deposited,  as  prescribed  in  the  last  two  sections, 
hail  may  be  given,  and  may  justify  upon  notice,  at  any  time  be- 
fore the  expiration  of  the  right  to  be  discharged  on  bail.  There- 
upon the  judge,  before  w^hom  the  justification  is  had,  must  direct, 
in  the  order  of  allowance,  that  the  money  deposited  be  refunded 
to  the  defendant  or  his  representative,  and  it  must  be  refunded 
accordingly. 

M.,  f  190,  am'd. 

I  585.    How  depoalt  dlnpoaed  o^. 

If  money  deposited  is  not  refunded,  as  prescribed  in  the  last 
section,  it  is,  in  a  case  where  the  order  of  arrest  could  be  granted 
only  by  the  court,  subject  <o  the  direction  of  the  court,  as  justice 
requires,  before  and  after  the  judgment.  In  any  other  case,  if 
it  remains  on  deposit,  when  final  judgment  is  rendered  for  the 
plaintiff,  it  must  be  applied,  under  the  direction  of  the  court,  in 
satisfaction  of  the  judgment,  and  the  surplus,  if  any,  must  be  re- 
funded to  the  defendant,  or  his  representative.  If  the  final  judg- 
ment is  for  the  defendant,  or  the  action  abates  or  is  discontinued, 
the  sum  deposited,  and  remaining  unapplied,  must  be  refunded  to 
the  defendant  or  his  representative. 
Sobttltivte  for  Co.  Proc.,  f  200. 
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f  686.    When  deposit  to  be  paid  to  a  third  person. 

At  any  time  before  the  deposit  is  paid  into  court,  the  defendant 
may  deliver  to  the  sheriff  a  written  direction,  to  pay  it  to  a  third 
person,  therein  specified,  in  the  event  that  the  defendant  be- 
comes entitled  to  a  return  thereof;  bnt  without  expressing  auy 
other  contingency.  The  direction  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded; 
and  the  sheriff  must  deliver  it  to  the  officer  who  receives  the  de- 
posit, who  must  note  the  substance  thereof,  with  the  entries  of 
the  deposit,  in  his  books,  and  upon  the  two  certificates  of  pay- 
ment info  court.  The  money  thus  deposited  is  deemed  the  prop- 
erty of  the  third  person,  subject  to  the  plaintiff's  interest  therein, 
and  8ubj(K't  to  the  rights  of  a  creditor  of  the  defendant,  where 
the  direction  was  given  for  the  purpose  of  hindering,  delaying,  or 
defrauding  creditors.  The  money,  or  the  residue  thereof,  must 
be  paid  to  the  third  person,  where,  by  the  provisions  of  the  'ast 
two  sections,  it  is  required  to  be  refunded  to  the  defendant,  or  his 
representative. 

S  587.  rAni*d.  1877.1  Sheriff,  when  liable  a*  balli  hta  dla- 
eharfre  from  liability. 

If,  after  the  defendant  is  arrested,  he  escapes  or  is  rescued,  or 
th'*  bail,  if  any,  given  by  him,  do  not  justify,  when  they  are  not 
accepted,  or  if  the  sheriff  fails  to  pay  the  deposit  into  court  as 
required  by  section  .")S,3  of  this  act,  the  sheriff  is  liable  as  bail. 
But  the  sheriff  may,  except  in  an  action  to  recover  a  chattel,  dis- 
charge himself  from  liability,  by  the  giving  and  justification  of 
bail,  as  follows: 

1.  If  the  case  is  one  where  the  order  could  be  granted  only  by 
the  court,  at  any  time  before  the  court  directs  the  performnnct 
of  the  act  specified  in  the  order. 

2.  In  any  other  case,  at  any  time  before  an  execution  is  issued 
against  the  person  of  the  defendant,  upon  a  judgment  in  the 
action. 

Co.  Proc,  I  201,  am*d. 

1  S88.    ProceedlnjOTH  on  Jndarment  affralnnt  sheriff. 
If  judgment  is  recovered  against  the  sheriff,  upon  his  liability 
as  bail,  and  an  execution  thereon  is  returned  wholly  or  portly 
unsatisfied,  the  official  bond  of  the  sheriff  may  be  prosecuted,  as 
in  any  other  case  of  delinquency. 

Id.,  1  202. 

I  580.    Ball  liable  to  sheriff. 

The  bail  taken  upon  the  arrest,  unless  they  justify,  or  other 
bail  are  given  and  justify,  are  liable  to  the  sheriff  for  all  dam- 
ajros,  which  he  sustains  by  reason  of  the  omission. 
Id.,  f  203. 

§  500.  rAm*d,  1870.1    Filing  papem  If  ball  not  siren. 

Within  ten  days  after  the  defendant  is  arrested,  if  he  does 
not  give  bail,  or  if  he  gives  bail,  within  ton  days  after  the  justifi- 
cation of  the  bail,  the  sheriff  must  file  with  the  clerk  the  order 
of  arrest,  or.  where  it  was  granted  by  the  court,  the  certified 
copy  thereof  delivered  to  him.*  with  his  return  thereupon  in- 
dorsed, the  papers  upon  which  the  order  of  arrest  was  granted, 
and  the  undertaking  given  on  th^  part  of  the  plaintiff.  Where 
an  order  of  arrest,  directing  the  arrest  of  two  or  more  defend- 
ants, has  been  execnted  as  to  one  or  more,  but  not  as  to  all  of 
them,  the  sheriff  may  file  a  copy  of  the  order  of  arrest,  fnstead 

of  the  original. 
9?e  IS  561,  662.     See  also  Rule  4. 
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ARTICIiB  FOURTH. 

Charging  and  discharging  hail. 

Sec.  SOI.  'When  defendant  may  be  surrendered. 

002.  How  surrender  to  be  made;   exoneration  of  ball  tberenpon. 
503.  Ball  mar  arrest  defendant. 

604.  Voluntary  surrender;    exoneration  of  bail  thereupon. 
586.  Rights,  etc.,  of  sheriff  who  is  liable  as  ball. 

606.  Ball;   how  proceeded   against. 

607.  Certain  executions  necessary  before  action  acalnst  bail. 
508.  Duty  of  sheriff  on  such  executions. 

500.  Defences  in  action  against  bail. 

eOO.  Relief  of  bail  where  principal  Is  imprisoned  on  criminal  charge. 

601.  Ball  exonerated  by  death,  etc. 

i  591.    When  defendant   may  be  aurrendered. 

Except  in  an  action  to  recorer  a  chattel,  the  bail  may  surrender 
the  defendant  in  their  own  exoneration,  or  the  defendant  may 
sjirrender  himself  in  exoneration  of  the  bail,  before  the  expira- 
tion of  thv  time  to  answer,  in  an  action  against  them.  The  sur- 
render mu»t  be  made  to  the  sheriff  of  the  county,  where  the  de- 
fendant was  arrosted. 

Go.  Proc.,  8  188,  iint  and  last  clauses,  am'd. 

S  S9Z.  Hour  wnrrender  to  be  made}  exoneration  of  ball 
therempon. 

Where  the  bail  surrender  the  defendant,  the  surrender  must  be 
made  in  the  following  manner: 

^  1.  They  must  take  the  defendant  to  the  sheriff,  and  require  him, 
in  writing,  to  take  the  defendant  into  his  custody. 

2.  A  certified  copy  of  the  undertaking  of  the  bail  must  be  de- 
livered to  the  sheriff,  ivho  must  detain  the  defendant  in  his  cus- 
tody thereupon,  as  upon  the  original  mandate,  and  must,  by  a 
^rtificate  in  writing,  acknowledge  the  surrender.  Up*^"  ^^®  *P" 
plication  of  the  bail,  made  upon  notice  to  the  plaintifrs  attorney, 
and  upon  production  of  the  sheriCTs  certificate  and  a  copy  of  the 
nndertaking.  a  judge  of  the  court,  or  the  county  judge  of  the 
county  where  the  action  is  triable,  may  make  an  order,  directing 
that  the  bail  be  exonerated.  On  filing  the  order  and  the  papers 
'i»ed  on  the  application  therefor,  the  bail  are  exonerated  ac- 
cordingly. 

Id.,   part   of   I    188,    am'd. 

I  598.    [Ant*d,  1877.]      Ball  mar  arrest  defendant. 

For  the  purpose  of  surrendering  the  defendant,  the  bail,  at  any 
place  or  at  any  time  before  they  are  finally  charged,  may  them- 
»hes  arrest  him,  or,  by  a  written  authority,  indorse^l  on  a  cer- 
tified copy  of  the  undertaking,  may  empower  another  person  to 
do  80,  and  one  or  more  of  the  bail  may  tnus  arrest  and  surrender 
the  defendant,  although  the  others  do  not  join  with  him  or  theoit 
for  that  purpose. 

U.,  I  180,  am'd. 

I  SIM.    Volmntary  amrrenderi  exoneration  of  ball  tbere- 


Where  the  defendant  surrenders  himself  in  exoneration  of  his 
^•aU,  he  must  present  himself  to  the  sheriff,  and  require  the  sheriff, 
in  writing,  to  take  him  into  custody,  in  exoneration  of  his  bail. 
The  sheriff  must  detain  him  accordingly,  as  prescribed  in  sub- 
dirision  eecood  of  section  &&2  of  this  act;  and,  if  requested  by  the 
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bail,  at  any  time  after  the  surrender,  the  sherifif  must,  by  a  cer- 
tificate in  writing,  acknowledge  the  surrender.  An  order  for  ex- 
oneration of  the  bail  may  be  procured,  as  prescribed  in  section 
592  of  this  act. 

I  696.  Rivltts,  etc.,  of  alierlir  who  im  liable  for  ball. 

Where  the  sheriff  is  liable  as  baU,  he  has  all  the  rights  and 
.  privileges,  and  is  subject  to  all  the  duties  and  liabilities  of  bail; 
and  bail  given  by  him,  in  order  to  discharge  himself  tronk  lia- 
bility, must  be  regarded  as  the  bail  of  the  defendant  in  the  ac- 
tion. But  this  section  does  not  apply  to  an  action  to  recover  a 
chattel:  or  to  a  case  where  a  defence  arises  to  an  action  against 
the  bail,  in  conseque'nce  of  an  act  or  omission  of  the  sheriff. 


i  696.  Ball  I  bo^vr  proceeded 

In  case  of  failure  to  comply  with  the  undertaking,  the  bail  may 
he  proceeded  against  by  action,  and  not  otherwise. 
Co.  Proc.,  I  iw. 

I  697.  Certain  execntloas  neeeasary  before  aetioK 
agralnst  ball. 

An  action  may  be  brought,  as  prescribed  in  the  last  section,  in 
a  case  where  the  order  of  arrest  could  be  granted  only  by  the 
court,  at  any  time  after  the  bail  have  failed  to  comply  with  thdr 
undertaking.  Where  the  undertaking  was  given  in  an  action  to 
recover  a  chattel,  an  action  may  be  brought  thereupon,  at  any 
time  after  the  return,  wholly  or  partty  unsatisfied,  of  an  erecution 
for  the  delivery  of  the  possession  of  the  chattel,  with  respect  to 
which  the  order  of  arrest  was  granted.  In  any  other  case,  an  ac- 
tion cannot  be  brought,  as  prescribed  in  the  last  section,  until 
the  following  requisites  have  neen  complied  with: 

1.  An  execution,  against  the  property  of  the  defendant,  must 
have  been  issued  to  the  sheriff  of  the  county  in  which  he  was 
arrested,  and  returned  by  that  sheriff,  wholly  or  partly  un- 
satisfied. 

2.  An  execution,  against  the  person  of  the  defendant,  must 
have  been  issued  to  the  same  sheriff,  and  by  him  returned,  not 
less  than  fifteen  days  after  its  receipt,  to  the  effect  that  the  de- 
fendant could  not  be  found  within  his  county. 

2  R.  8. 882,  i  31  (2  Edm.  897).  am'd. 

I  698.  Daty  of  HherllT  on  sneb  execution*. 

The  sheriff  must  dilicrently  endeavor  to  enforce  an  execution 
issued  and  delivered  to  him,  as  prescribed  in  the  last  section,  not- 
withstanding any  direction  he  may  receive  from  the  plaintiff,  or 
his  attorney. 

Id..  132. 

I  599.  Defence*  In  action  a^alnat  ball. 

In  an  action  against  bail,  it  is  a  defence,  that  an  execution, 
against  the  property,  or  against  the  person,  of  the  defendant  in 
the  original  action,  was  not  issued,  as  prescribed  in  section  five 
hundred  and  ninety-seven  of  this  act;  or  that  it  was  not  issued  in 
sufficient  time  to  enable  the  sheriff  to  enforce  it;  or  that  a  direc- 
tion was  given,  or  other  fraudulent  or  collusive  means  were  used, 
by  the  plaintiff  or  his  attorney,  to  prevent  the  seryice  thereof* 

Id.,  1 88,  am'd. 
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I  60O.  Relief  of  ball  irbere  principal  la  Imprlaoaed  on 
erlmlnal  cbarffe. 

If  the  defendant  in  the  origrinal  action,  after  his  dischartre  upon 
bail,  ia  impriBoned,  either  within  or  without  the  State,  upon  a 
crimiDal  charge,  or  a  conviction  of  a  criminal  offence,  the  court, 
in  which  an  action  against  the  bail  is  pending,  may,  before  the 
expiration  of  the  time  to  answer,  and  upon  notice  to  the  adverse 
party,  make  such  an  order  for  the  relief  of  the  ball,  as  justice  re- 
qoires. 
L.  Utf,  ch.  281. 1 4  (4  Bdm.  S54),  substitute  for  Co.  Proo..  f  191 

I  601.  Ball  exonerated  by  deatb,  etc. 

EfXcept  in  an  action  to  recover  a  chattel,  the  bail  msust  be  ex- 
onerated where  either  of  the  following  events  occurs,  before  the 
expiration  of  the  time  to  answer  in  aa  actk>n  against  them: 

1.  The  death  of  the  original  defendant. 

2.  His  legal  discharge  from  the  obligation  to  render  himself 
amenable  to  the  process,  direction,  or  proceedings,  with  respect 
to  which  the  undertaking  of  the  bail  was  made. 

3.  His  surrender  to  the  sheriff  of  the  county  where  he  was 
arrested,  as  prescribed  in  this  article. 

Where  either  event  occurs,  after  the  commencement  of  the  ac- 
tion against  the  bail,  the  court  may,  in  its  discretion,  impose  the 
IMyment  of  the  plaintiff's  costs  and  expenses,  incurred  after  the 
return  of  the  execution  against  the  person,  as  a  condition  of 
allowing  the  exoneration.  And  the  court  may,  by  an  order,  made 
upon  notice  to  the  adverse  party,  grant  such  further  time  as 
it  deems  just,  after  answer,  for  the  surrender  of  the  original  de- 
fendant In  that  case,  his  surrender,  within  the  time  so  granted, 
has  the  same  effect,  as  If  it  had  been  made  before  anawer. 

•siMtltate for 2  a.  8.  S8C  H le and 84.  and  Co.  PRw^ IIM. 
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TITLE  II. 
InJunctioiL 

ArticU  1.  CaiM  where  an  injunction  maj  be  granted;  granting  and  aerrlce  «f 
an  injunction  order. 
2.  Security. 
S.  Vacating  or  modifying  an  injunction  order. 

AKTIOIiB  FIRST. 

Caaet  where  an  injunction  may  he  granted;  granting  and  service 

of  an  injunction  order,      t 

Sec.  602.  Writ  of  injunction  aboliabed.  and  order  anbititnted. 

603.  Injunction,  when  the  right  thereto  depeada  upon  the  oatura  of  tha 

action. 

604.  Id.;  when  the  right  thereto  dependa  upon  eztrlnaic  facta. 
606.  Keatrictlona  upon  injunction  to  reatrain  State  offlcera. 

606.  By  whom  injunction  granted  In  other  caaea. 

607.  Proof  necesaary  to  procure  Injunction. 
606.  At  what  time  the  order  may  be  granted. 

609.  Wlien  notice  required  or  not  required,      InJunctlOD  pending  an  ap> 

plication. 

610.  Order  muat  recite  grounda;  aervlce  of  order. 

I   602.   Writ   of  Injanctloa  abolialied,  and  order  aabstl- 
tuted. 

The  writ  of  injunction  has  been  abolished.     A  temporary  in- 
junction  may  be  granted  by  order^  as  prescribed  in  this  article. 
Part  of  Co.  Proc.,  f  218,  am'd. 

I  608.  iBjunotioii,  -vrlien  the  rlffht  thereto  depeada  apoa 
tlie  nature  of  the  action. 

Where  it  appears,  from  the  complaint,  that  the  plaintiff  de- 
mands and  is  entitled  to  a  judgment  against  the  defendant, 
restraining  the  commission  or  continuance  of  an  act,  the  commis- 
sion or  continuance  of  which,  during  the  pendency  of  the  action, 
would  produce  injury  to  the  plaintiff,  an  injunction  order  may  be 
/granted  to  restrain  it.  The  case,  provided  for  in  this  section,  is 
described  in  this  act,  as  a  case,  where  the  right  to  an  injunction 
depends  upon  the  nature  of  the  action. 

Go.   Proc,   i  210,   flrat   clauae,   amM. 

I  eCM.  [Ani*d,  1877.]  Id.|  whea  the  rt^ht  thereto  depends 
npon    extrlnaic   facts. 

In  either  of  the  following  cases,  an  injunction  order  may  also  be 
granted  in  an  action: 

1.  Where  it  appears,  by  affidavit,  that  the  defendant,  during 
the  pendency  of  the  action,  is  doing,  or  procuring,  or  suffering  lo 
be  done,  or  threatens,  or  is  about  to  do,  or  to  procure,  or  suffer 
to  be  done,  an  act,  in  violation  of  the  plaintiff's  rights,  respecting 
the  subject  of  the  action,  and  tending  to  render  the  judgment  in- 
effectual, an  injunction  order  may  be  granted  to  restrain  him 
therefrom. 

2.  Where  it  appears,  by  affidavit,  that  the  defendant  daring 
the  pendency  of  the  action,  threatens,  or  is  about  to  remove,  or 
to  dispose  of  his  property,  with  intent  to  defraud  the  plaintiff,  an 
injunction  order  may  be  granted,  to  restrain  the  removal  or  dis- 
position. 

Sabatltnted  for  the  remainder  of  Go.  Proc.,  I  218, 
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I  VUft.  IA]A'«1»  l»Mk}  Hestrletio««  ayon  injaiietion  to 
restrain  (itate  olllo«r«. 

Where  a  duty  is  imposed  by  statute  upon  a  State  officer,  or 
board  of  State  officers,  an  injunction  order  to  restrain  him  or 
them,  or  a  person  employed  by  him  or  them,  from  the  perform- 
ance of  that  duty,  or  to  prevent  the  execution  of  the  statute, 
Bball  not  be  granted,  except  by  the  supreme  court,  at  a  term 
tiii?reof,  sitting  in  the  department  in  which  the  officer  or  bpard  is 
located,  or  the  duty  i9  required  to  be  performed:  nnd  upon  notice 
of  the  application  therefor  to  the  officer,  board,  or  other  person  to 
be  restrained. 

L.  189S,  ch.   946. 

i  006.  [Am'ily  1013.]  By  fvlioin  injunction  irranted  In  other 
c«»eii.      • 

E.\cept  where  it  is  otherwise  specially  prescribed  by  law,  an 
injunction  onlcr  may  be  granted  by  the  court  in  which  the  action 
is  brought,  or  by  a  judge  thereof,  or  by  any  county  judge:  and 
Tvhrre  it  is  granted  by  a  judge,  it  may  be  enforced  im  the  order 
of  the  court.  An  injunction  order  which  may  be  modified  or 
Tai'ated  by  the  appellate  division  may  also  be  granted  or  con- 
tinued by  the  appellate  division,  or  a  justice  thereof,  i)ending 
appeal  to  that  court  or  to  the  court  of  appeals  from  an  order  or 
judgment  denying  or  vacating  an  Injunction. 

Co.  PriH*..  psirt  (tf  I  21  s.  &•«»  g;  1787,  1802,  1800.  Am'd,  L.  1013,  oh. 
112.     In  effect  Sept.  1,  1913. 

I  0OT.  [Aui'dy  1877.]  Proof  neceaaarr  to  procure  In- 
Janctlon. 

The  order  may  be  granted,  where  ft  appears  to  the  court  or 
judge,  by  the  affidavit  of  the  plaintiff,  or  any  other  person,  that 
sufficient  grounds  exist  therefor. 

Id.,  part  of  g  220,  am'd. 

I  008.  [Am'd,  1877.]  At  wlu»t  time  tke*  order  mar  be 
granted. 

The  order  may  be  granted  to  accompany  the  summons,  or  at 
any  time  after  the  commencement  of  the  action  and  before  final 
judgment. 

Id.,  remainder  of  g  220. 

i  000.  When  notice  required  or  not  required.  Injunction 
pending  an  al»pllcatlon. 

The  order  may  be  granted,  upon  or  without  .notice,  in  the  dis- 
cretion of  the  court  or  judge,  unless  the  defendant  has  answered; 
in  which  case,  it  can  be  granted  only  upon  notice,  or  an  order  to 
show  cause.  Where  an  application  for  an  injujiction  is  made 
up<m  notice,  or  an  order  to  show  cause,  either  before  or  after 
answer,  the  court  or  judge  may  enjoin  the  defendant,  until  the 
bearing  and  decision  of  the  application. 

Id.,   gg  221   and  223,  oonmlldated. 

g  OlO.  Order  must  recite  frronnds;  service  of  order. 

The  injunction  order  nuiat  briefly  recite  the  grounds  for  the  in- 
junction. Where  it  is  granted  by  the  court,  it  must  be  served  by 
delivering  a  certified  copy  thereof;  where  it  is  granted  by  a  judge, 
jt  must  be  served  by  showing  the  original  order,  and  delivering  a 
<opy  thereof.  Service  of  the  order,  upon  a  corporation,  may  be 
made  as  jirescribed  in  this  act,  for  making  personal  service  of  a 
summons  upon  a  cor|M»ration.  Copies  of  the  papers,  upon  whicli 
the  order  waa  granted,  must  be  delivered  with  the  copy  of  the 
onler. 

A.H  to  HiTvIcf  on  WiriMfratloiiM.  wh*  aiitp,  a  4;il  aiul  432.  Sei^  also  Riil«'S  I,  13. 
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Skcurity» 
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See.  811.  Security,  on  etajing  proceedltigs  is  an  action,  betoro  titaL 
612.  Id.;  nfter  trial,  and  oefore  jadgment. 
618.  Id.;   after  judgment. 
614.  Money  deposited  may  be  jpaid  over.  , 

616.  Undertaking   to   be   cancelled    thereupon. 

6)6.  Security     on    staying    proceedings    after    Terdlct,    in   eJ«ctm«Bt  W 
dower. 

617.  Id.;  damages  to  Include  waste. 

618.  Deposit  may  be  diapensed  with. 

619.  Undertaking  and  deposit;  when  dispensed  witb. 

620.  Security  In  other  cases. 

621.  Special  cases  excepted. 
6»e.  (iiepealca.j 

625.  DamagM;  how  ascertained.  % 
624.  Dfimages  nstalned  by  a   third  person. 

626.  Action  on   the   undertaking. 

I  611.  Security,  os  staying  proceedlss*  tA  an  aetloa^ 
before   trial. 

Aa  injunction  order  shall  not  be  granted,  to  stay  the  trial  of  an 
action,  in  which  the  complaint  demands  judgment  for  a  sum  of 
money  only,  after  issue  has  been  joined  therein,  unless  the  party 
applying  therefor  gives  an  undertaking  to  the  party  enj<rined, 
with  sufficient  sureties,  to  the  effect,  that  he  will  pay  to  the  party 
enjoined,  or  his  representative,  all  damages  and  oosts,  which  may 
be  recovered  by  him  in  the  action  stayed  by  the  injunction,  not 
exceeding  a  sum,  specified  in  the  undertaking;  and,  also,  all  dam- 
ages and  costs  that  may  be  awarded  to  him,  in  the  action  in 
which  the  injunction  order  is  granted. 

2  R.  S.  188,  9  139  (2  Edm.   196). 

f  4112.    Id*  I  after  trial,   and  before  Jndsnieat. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings 
In  an  action  specified  in  the  last  section,  after  verdict,  report,  or 
decision,  and  oefore  final  judgment  thereupon,  unless  a  sum  of 
money,  sufficient  to  cover  the  sum  awarded  by  the  verdict,  report, 
or  decision,  and  the  costs  of  the  action,  is  first  paid,  by  the  party 
applying  for  the  injunction  into  the  court,  in  which  his  action  is 
commenced,  or  an  undertaking  for  the  payment  thereof,  with  in- 
terest, is  given,  as  prescribed  in  this  article.  « 
M..  S  140,  am'd. 

I  618.    [Am'd,  1877.]     Id.;  after  Judarment. 

An  injunction  order  shall  not  be  granted,  to  stay  pro<;eedingB 
upon  a  judgment  for  a  sum  of  money,  unless  the  following  requi- 
sites are  complied  with,  by  the  party  applying  th  refoi; 

1.  The  full  amount  of  the  judgment,  includiug  interest  and 
costs,  must  be  paid  by  him.  into  the  court  In  which  his  action  is 
commenced:  or  an  undertaking  in  lieu  thereof  must  be  given,  as 
prescribed  in  this  article. 

2.  He  must  also  give  an  undertaking,  with  sufficient  snretles,  to 
pay  to  the  party  enjoined,  all  damages  and  costs,  which  may  Wt 
awarded  to  him  by  the  court,  in  the  action  in  which  the  injunction 
order  is  granted;  not  exceeding  a  sum,  specified  in  the  under^ 
tpking. 

Id.,  i  141. 
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I  614.  Money  deposited  mAy  be  p«td  over. 

Money  paid  into  court,  as  prescribed  in  the  last  two  sections 
may  be  i>aid  over,  by  the  direction  of  the  court,  to  the  party 
whose  proceedings  are  stayed,  upon  his  giving  an  undertaking  to 
the  people  of  the  State,  with  sufficient  sureties,  in  a  sum  fixed  by 
the  court,  to  pay  the  money  and  interest,  or  any  part  thereof,  as  / 

directed  in  the  order  or  judgment  of  the  court. 
a  B.  8.  IBS  (3  Sdm.  19Q.  i  142,  sni^d. 

f  616.  Undei^aklnv  to  be  eaacelled  thereupon. 

Where  money  so  paid  into  court  has  been  paid  over  to  the  party 
whose  proceedings  are  stayed,  if  the  final  decision  of  the  action, 
in  which  the  injunction  order  is  granted,  is  against  the  party 
obtaining  it,  the  court  must  give  such  directions,  as  justice  re- 
quires, with  respect  to  cancelling  the  undertaking  given  by  the  ^  ^ 
Mccessful  party;  making  perpetual' the  injunction  staying  collec- 
tion of  the  judgment;  and  requiring  the  judgment  to  be  dis- 
charged of  record. 

U^fl^t. 

i  616.  Seemrity  on  staylns  proeeedins*  after  verdiett  In 
ejcetntent  or  dower. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings  in 
sn  action  of  ejectment,  or  for  dower,  after  verdict,  report,  or  deci- 
sion, unless  the  party  applying  therefor  gives  an  undertaking, 
with  sufficient  sureties,  to  pay  to  the  party  enjoined,  or  his  repre- 
sentative, all  damages  and  costs,  not  exceeding  a  sum  specified  in 
the  undertaking,  which  may  be  awarded  to  him,  in  the  action 
wherein  the  injunction  was  granted. 

U.,  I  144,  sm*d. 

S  61 T.  Id«;  dnmnves  to  Inelnde  waste. 

Where  an  undertaking  is  given,  as  prescribed  in  the  last  sec- 
tion, the  damages  to  be  paid,  upon  the  v|icating  of  the  Injunction 
order,  or  the  decision  of  the  action  against  the  party  obtaining  it, 
include,  not  only  the  reasonable  rents  and  profits  of  the  real  prop- 
erty, recovered  by  the  verdict,  report,  or  decision,  but  all  waste 
committed  upon  the  property,  after  the  granting  of  the  injunction. 

U.,  §  145.    See  S  628,  POSt. 

I  618.  Deposit  may  be  dispensed  wltb. 

In  a  case  where  money  is  required  by  the  foregoing  sections 
of  this  article,  to  be  paid  into  court,  the  court  or  judge  may  dis- 
pense with  the  payment,  and  may  require  the  party  to  give,  in 
lieu  thereof,  an  undertaking,  with  two  or  more  sureties,  to  pay 
the  sum  specified,  with  interest,  as  directed  by  the  court.  If  an 
midertaking  is  required,  in  addition  to  the  deposit,  both  under- 
takings may  be  contained  in  the  same  instrument,  at  the  election 
of  t&e  party  applying  for  the  injunction. 

M..  i  146,  ain^d. 

\  610.  Undertalclns  nnd  deposit;  when  dispensed  wltb. 

The  foregoing  sections  of  this  article  do  not  apply  it»  a  case, 
where  an  injunction  order  is  applied  for,  to  stay  proceedings  in 
another  action,  on  the  ground  that  a  judgment,  verdict,  report,  or 
decision  therein  was  obtained  by  actual  fraud.  In  that  case,  the 
court  or  judge  granting  the  injunction  order  may  dispense  with 
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the  deposit  of  money,  or  the  ezecation  of  an  undertaking,  except 
a«  prescribed  in  the  next  section. 

3  H.  8. 18B (2  Edm .  IMX 1 147,  am'd. 

I  aso.  [Ain*d,  18T7.]     Securltr  in  other  ea«e«. 

\  Where  special  provision  is  not  otherwise  made  by  law"  for  the 

security  to  be  given  upon  an  injunction  order,  the  party  applying 
therefor  must  give  an  undertakii^,  executed  by  him,  or  by  one  or 
more  sureties,  as  the  court  or  judge  directs,  to  the  effect  that 
the  plaintiff  wiil  pay  to  the  party  enjoined,  such  damages,  not  ex- 
ceeding a  sum,  specified  in  the  undertaking,  as  he  may  sustain  by 
reason  of  the  injunction,  if  tlie  'court  finally  decides  that  the 
plaintiff  was  not  entitled  thereto. 
Co.  Proc..  the  first  sentence  of  i  222. 

I  621.  Special  case*  excepted. 

The  foregoing  provisions  of  this  article  do  not  affect  any 
special  statutory  provision,  whereby  security  upon  granting  an 
injunction  order  may  be  dispensed  with,  in  a  particular  case,  or 
the  security  to  be  given  in  a  particular  case  Is  otherwise  regulated. 

i  022.   [Repealed,  1877.]   * 

I  623.  [Anft'dy  18T7J     Damas««»  how  aaoertalaed. 

The  damages,  sustained  by  reason  of  an  injunction,  may  be 
ascertained  and  determinedi  by  the  court,  or  by  a  referee,  ap- 
pointed by  the  court,  or  by  a  writ  of  inquiry,  or  other\«-ise,  as  the 
court  shall  direct:  and  the  decision  of  the  court  thereupon,  or  an 
order  confirming  the  report  of  the  referee,  is  conclusive,  as  to  the 
amount  of  those  damages,  upon  all  the  persons  who  have  exe- 
cuted the  undertaking,  unless  it  is  reversed  upon  appeal.  The 
court  may,  in  its  discretion,  direct  that  the  sureties  have  notice  of 
the  hearing,  or  of  an  appeal,  and  nuiy  prescribe  the  time  and 
manner  of  giving  them  notice. 
Co.  Proc.,  last  sentences  otUZfl  and  224,  and  part  of  1 145,  2  R.  S.  190. 

S  024.  Damatres  aaatalned  by  a  third  person. 

Where  the  defendant  enjoined  was  an  officer  of  a  corporation, 
or  joint-stock  association,  or  a  bailee,  a^ent,  trust(*e,  or  other 
representative  of  another,  and  the  damages,  sustained  by  him, 
are  less  than  tlie  sum  specified  in  the  undertaking,  the  court  or 
the  referee  may  also  separately  ascertain  and  determine  the  dam- 
ages- sustained,  by  reason  of  the  injunction,  by  the  corporation, 
association,  or  person,  whom  the  defendant  represents,  to  an 
amount  not  exceeding  the  surplus  of  the  sum  specified  in  the  un- 
dertaking; and  those  damages  may  be  recovered  in  a  separate  ac- 
tion, brought  as  prescribed  in  the  next  section. 

S  62S.   Action  on   tlic  nndertaklnir* 

Where  the  damages  have  been  ascertained  by  the  decision  of 
the  court,  or  the  confirmation  of  a  referee's  report,  as  prescribed 
in  the  last  two  sections,  any  p'erson,  entitled  t<»  the  benefit  of  an 
undertaking,  executed  pursuant  to  the  provisions  of  this  title, 
may  bring  an  action  thereon,  without  further  leave  of  the  court 
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ARTICIiB   THIRD. 

Varaiing  or  modifying  an  injunction  order. 

8«e.  €98.  AppUcatioD  to  vacate  or  modlf^f,  without  notice. 
t3T.  Id.;   upon   notice. 

MS.  Wbeo  prior  motion  not  to  prejudice  aubeeQoent  appUcatiea. 
<tt.  New  nndertaking  may  be  required. 
•80.  Veriiled  anaw^r  to  twTe  the  effect  only  of  an  afSdarlt. 
6314S34.   Liiepealeu.J 

i  6aC.   [Ant'd,    180S.]       AppllcAtton    to    v»eate    or   modlf7» 
vrlthout  notice. 

MfTiere  the  injunction  order  was  granted  without  notice,  the 
party  enjoined  may  apply,  upon  the  pax)ers  upon  which  it  was 
granted,  for  an  order  vacating  or  modifying  the  injunction 
order.  Such  an  application  m^y  be  made,  without  notice,  to  the 
judge  or  justice  who  granted  the  order,  or  who  held  the  term  of 
the  court  where  it  was  granted;  or,  to  a  term  of  the  appellate* 
diTision  of  the  supreme  court.  It  cannot  be  made  without 
notice,  to  any  other  judge,  justice  or  term,  unless  the  applicant 
produces  proof,  by  affidavit,  that,  by  reason  of  the  absence  or 
other  disability  of  the  judge  or  justice  who  granted  the  order, 
the  application  cannot  be  made  to  him;  and  that  the  applicant 
will  be  exposed  to  great  iniury,  by  the  delay  required  for  an 
application  upon  notice.  The  affidavit  must  be  filed  with  the 
clerk;  and  a  copy  thereof,  and  of  the  order  vacating  or  modifying 
the  injunction  order,  must  be  served  upon  the  plaintiflfs  attorney, 
before  that  order  takes  effect. 

L.   1885,    ch.   048. 

i(l27.  [Am*d,  1879.1    Id.)  upon  notice. 

Where   the   injunction   order   was    granted   without   notice,    or 
where  it  was  granted  upon  notice,  with  leave  to  apply  to  vacate 
or  modify  it,  the  party  enjoined  may  apply,  upon  notice,  to  the 
judge  who  granted  It,  or  to  tae  court,  rt  a  term  wnerea  con- 
tested motion  in  the  action  may  be  heard,  for  an  order,  vaci;ting 
or  modifying  the  injunction  order.     Such  an  application  r-iay  be 
fonnded  upon  the  papers  upon  which  the  injunction  was  granted; 
or  upon  proof,  by  affidavit,  on  the  part  of  the  defendant;  or 
both.     Wnere  it  is  founded  upon  proof  on  the  part  of  the  de- 
fendant, it  may  be  opposed  by  new  proof,  by  affidavit,  on  the 
part  of  the  plaintiff,  tending  to  sustain  the  injunction. 

Ok  Pne.,  M  SS  and  236»  am*d.   See  (  «»0,  port. 

8  9X8.  "When  prior  motion  not  to  prejadlce  snbseQnent 
appltcmtlon. 

The  granting  or  denial  of  an  application,  made  as  prescribed 
m  the  last  section,  founded  only  upon  the  papers  upon  which 
the  injunction  order  was  granted,  does  not  prejudice  a  subse- 
quent application,  seasonably  made,  founded  upon  prooi,  by 
affidavit,  on  the  part  of  the  defendant.  And  the  granting  or 
denial  of  either  application  does  not  prejudice  a  subsequent 
application,  seasonably  made,  founded  upon  the  failure  of  a 
complaint,  which  had  not  been  made  at  the  time  of  the  former 
application,  to  set  forth  a  cause  of  action,  sufficient  to  entitle 
the  plaintiff  to  the  injunction  order,  upon  one  or  more  ground*, 
recited  therein. 
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S  029.  [Am'd,  1883  and  1884.]  New  andertaktnv  may  be 
repaired. 

Upon  the  hearing  of  an  application,  upon  notice,  to  vacate 
OP  modify  an  injunction  order,  the  court  or  judge  may  require 
a  new  undertaking,  in  the  same  or  in  a  different  sum,  to  be 
given  by  the  plaintiff,  with  the  like  sureties,  and  to  the  like 
effect,  as  upon  granting  an  original  order.  The  persoi^s  ezecating 
the  new  undertaking  become  liable  thereon,  as  if  they  had 
executed  it  upon  the  granting  of  the  original  order.  The  per- 
sons who  executed  the  original  undertaking  remain  liable 
thereon,  until  th»  new  undertaking  is  given  and  approved,  and 
no  longer.  Upon  such  hearing  the  court  or  judge  may  where 
the  alleged  wrong  or  Injury  is  not  irreparable  and  is  capable 
of  being  adequately  compensated  for  in  money,  vacate  the 
injunction  order  upon  the  defendant's  executing  an  undertaking 
in  such  form  and  amount  and  with  such  sureties  as  the  court 
or  judge  shall  direct,  conditioned  to  indemnify  the  plaintiff 
against  any^  loss  sustained  by  reason  of  vacating  such  injunction 
order. 

L.   1884.  ch.   401. 

I  630.  Vertiled  answer  to  have  the  effect  only  of  an  afl- 
davlt. 

Upon  the  hearing  of  a  contested  application  for  an  injunction 
order,  or  to  vacate  or  modify  such  an  order,  a  verified  answer 
has  the  effect  only  of  an  affidavit. 

§  631.    [Repealed,  1877.] 

§682..   [Repealed,   1877.] 

§  683.    [Repealed,   1877.] 

i  «»4.    [Repealed,  1877.) 
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TITUS  III. 
Attachment  of  property. 

Article  1.  Caiea  where  a  warrant  of  attachment  may  be  granted;  and  pro* 
ceedlngs  upon  granting  the  same. 

2.  Bxecoting  the  warrant,   pending  the  action. 

3.  Vacating  or  modifying  the  warrant;  discharging  the  attachment. 

4.  RegplatToDS  where   there   are   two  or   more  warrants  agalaat  the 

nme  defendant. 
6.  Proceedings   after  judgment:    right   of   parties   and   duties   of    the 
.  ,sherUf,  after  the  warrant  is  Tseated  or  annulled,  or  the  attach- 
ment discharged. 

ARTICIiSS  FIRST.  4 

0aae9  where  a  warrant  of  attachment  may  he  granted;  and  pro- 

eeedinge  upon  granting  the  eame.  ^ 

See.  ass.  In  what  actloofl. 

696.  What  mnst  be  shown  to  procure  the  warrant. 

687.  Warrant  in  action  against  public  officer,  etc.,  for  pecolatlaa. 

688.  When  and  by  whom  the  warrant  may  be  granted. 

639.  AiBdaTlts  to  be  fUed. 

640.  Security   on    obtaining   warrant. 

641.  Contents  of  warrant:  to  whom  directed. 
«42.  Vallditj  of  nodertaklng. 

§  «36.  [Am'd,  1896.]    In  wbat  actiono.  ^^^"^f^' ^^/ ^ 

A  warrant  of  attachment  against  the  property  of  one  or  mord  ^^f 
defendants  in  an  action,  may  be  granted  upon  the  application 
of   the   plaintiff,    as   specified   in   the   next   section,    where    the 
action  is  to  recover  a  sum  of  money  only,  as  damages  for  one 
or  more  of  the  following  causes: 

1.  Breach  of  contract,  express  or  implied,  other  than  a  contract 
to  marry. 

2.  Wrongful  conversion  of  personal  property. 

3.  An  injury  to  person  or  property,  in  consequence  of  negli- 
gence, fraud  or  other  wrongful  act. 

L.  1888,  ch.  578. 

i  6S6.  [Ana'4,  18M,  1899.]  i;irhat  mwot  be  shown  to  proenr« 
the  ^rarrant. 

To  entitle,  the  i>l&lntiff  to  such  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  judge  granting  the  same,  at 
follows: 

1.  That  one  of  the  causes  of  action  specified  in  the  last  sec- 
don  exists  against  the  defendant.     If  the  action  is  to  recover 
damages  for  breach  of  contract,  the  affidavit  must  show  that  the 
phuntiff  is  entitled  to  recover  a  sum  stated*  thorein,   over  and  j 
above  all  countevclaims  known  to  hiuL  ! 

2.  That  the  defendant  is  either  a  foreign  corporation  or  not  a 
resident  of  the  state;  or,  if  he  is  a  natural  person  and  a  resident 
of  the  state,  that  he  has  departed  therefrom,  with  intent  to  de- 
fraud his  creditors,  or  to  avoid  the  service  of  a  summons,  or 
keeps  himself  concealed  therein  with  the  like  intent;  or,  if  the 
dsfendant  is  a  natural  person  or  a  domestic  corporation,  that  he 
or  it  has  removed,  or  is  about  to  remove,  property  from  the  state, 
with  intent  to  defraud  his  or  its  creditors;  or  has  assigned,  dis- 
POied  of,  or  secreted,  or  ia  about  to  assign,  dispose  of  or  secrete 
property  with  the  like  intent;  or  where,  for  the  purpose  of  pro- 
<!vnng  credit,  or  the  extension  of  credit,  the  defendant  has  made 
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a  falee  statement  in  writing,  under  his  own  hand  or  signature,  or 
onder  the  hand  or  signature  of  a  duly  authorized  agent,  made 
with  his  knowledge  and  acquiescence  as  to  his  finanfial  reftpon- 
sibllity  or  standing:  or,  where  the  defendant,  being  an  adult  and 
a  retident  of  the  state,  has  been  continuously  without  the  state 
of  New  York  for  more  than  six  months  next  before  the  granting 
of  the  order  of  publication  of  the  summons  against  him,  and  has 
not  made  a  desigimtioii  of  a  person  upon  whom  to  serve  a  sum- 
mons in  his  behalf,  itH  pretjcribed  in  section  four  "hundred  aud 
thirty  of  this  act;  or  a  designation  so  made  no  longer  remains  in 
force;  or  service  upon  the  p<»r8on  so  designated  cannot  be  made 
within  the  state,  after  diligent  effort 

L.  1885.  cb.  578 ;  L.  1899.  ch.  5«.  In  «ffeet]Caj  -WiaM,  « 


f  eST.  [Am'd,  1804.]  ^VTarvamt  In  aott«m  a«miast  pmMie 
oflloer,  etc.,  for  pecnlAtioA. 

A  warrant  of  attachment,  against  the  property  of  one  or  more 
defendants  in  an  action,  may  also  be  granted,  upon  the  applica- 
tion of  the  plaintiff,  where  the  complaint  demands  judgment  for 
a  sum  of  money  only;  and  it  appears,  by  affidnvit,  that  the 
action  is  brought  to  recover  monej',  fundK,  credits,  or  other 
property,  held  or  owned  by  the  State,  or  held  or  owned,  officially 
or  otherwise,  for  or  in  behalf  of  a  public  governmental  interest, 
by  a  municipal  or  other  public  corporation,  board,  officer,  cus- 
todian, agency,  or  agent,  of  the  State,  or  of  a  dty,  county, 
town,  village,  or  other  division,  subdivision,  department,  or 
portion  of  the  State,  which  the  defendant  has,  without  right, 
obtained,  received,  converted,  or  disposed  of;  or  in  the  obtaining, 
reception,  payment,  conversion,  or  disposition  of  which,  without 
right,  he  has  aided  or  abetted;  or  to  recover  damages  for  so 
obtaining,  receiving,  paying,  converting,  or  disposing  of  the 
same;  or  the  aiding  or  abetting  thereof;  or  in  an  action  in 
favor  of  a  private  person  or  corporation,  brought  to  recover 
damages  for  an  injury  to  personal  property  where  the  liability 
arose,  in  whole  or  in  part,  in  consequence  of  the  false  state- 
ments of  the  defendant  as  to  his  responsibility  or  credit,  in 
writing,  under  the  hand  or  signature  of  the  defendant  or  his 
authorized  agent,  made  with  his  knowledge  and  acquiescence. 
In  order  to  entitle  the  plaintiff  to  a  warrant  of  attachment,  in 
the  case  Rpecified  in  this  section,  he.  must  show,  by  affidavit, 
to  the  satisfaction  of  the  judge  granting  it,  that  a  sufficient 
cause  of  action  exists  against  the  defendant  for  a  sum  stated 
in  the  affidavit. 

L.   1894,   ch.  736. 

I  038.  [Am'd,  1877.]  "When  and  bjr  wkom  the  vfmnmmt 
stay  be  granted. 

The  warrant  may  be  granted  by  a  judge  of  the  court,  or  by 
any  county  judge,  to  accompany  the  summons,  or  at  any  time 
after  the  commencement  of  the  action,  and  before  final  judg- 
ment therein.  Personal  service  of  the  summons  must  be 
made  upon  the  defendant,  against  whose  proi)erty  the  warrant 
is  granted,  within  thirty  days  after  the  granting  thereof: 
or  else,  before  the  expiration  of  the  same  time,  servico  of 
the  summons  by  publication  mu.st  be  commenced,  or  service 
thereof  must  be  made  without  the  State,  pursuant  to  an  order 
obtained  therefor,  as  prescribed  in  this  act;  and  if  publication 
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hag  been,  or  in  thereafter  oommencedf  the  service  must  be  made 
complete,  by  the  continuance  thereof. 

Sobstltate    for    Oo.    Proc.,    {    228,    and    tbe    Utter    part    of    i    227.    See 
H  485-7.    ante.  ' 

I  638.  [Am'd,  1877.]    AJIIdavlta  to  be  Aled. 

The  plaintiff  procnring  the  tv- arrant  must,  within  ten  days 
after  the  grantinsr  thereof,  cause  the  affidavits,  upon  which  it 
was  granted,  to  be  filed  in  the  office  of  the  clerk. 

Co.  Proc.,   last  sentence  of  §  229.  ' 

i  MO.  Security  on  obtaining  irarrant. 

The  judge,  before  granting  the  warrant,  must  require  a  written 
nndertaking,  on  the  part  of  the  plaintiff,  with  sufficient  sureties, 
to  the  effect,  that  If  the  defendant  recovers  judgment,  or  if  the 
warrant  is  vacated,  the  plaintiff  will  pay  all  costs,  which  may 
be  awarded  to  the  defendant,  and  all  damages,  which  he  may 
sQstain  by  reason  of  the  attachment,  not  exceeding  the  sum 
specified  in  the  undertaking,  which  must  be  at  least  two  hundred 
and  fifty  dollars.  But  this  section  does  not  apply  to  a  case, 
where  the  action  is  brought  for  a  cause  speclfiefi  in  section  637 
of  this  act,  or  where  it  is  specially  prescribtjd  by  law  that 
security  may  be  dispensed  wiui,  or  where  the  security  to  be 
given  is  specially  regulated  by  law. 

Id.,  f  230,  am'd.    See  I  811,  post. 

I  641.  Cotttcntm  of  warrant  |  to  whom  directed. 

The  warrant  must  be  subscribed  by  the  judge  and  the  plaintiff's 
attorney,  and  must  briefly  recite  the  ground  of  the  attachment. 
It  may  be  directed,  either  to  the  sheriff  of  a  particular  county, 
or,  generally,  to  the  sheriff  of  any  county.  It  must  require  the 
Bheriff  to  attach  and  safely  keep,  so  much  of  the  property, 
within  his  county,  which  the  defendant  has,  or  which  he  may 
have,  at  any  time  before  final  judgment  in  the  action,  as  will 
satisfy  the  plaintiff's  demand,  with  costs  and  expenses.  The 
amount  of  the  plaintiff's  demand  must  be  specified  in  the  warrant, 
M  stated  in  the  affidavit.  Warrants  may  l>e  issued  at  the  same 
time,  to  sheriffs  of  different  counties. 

Id.,  f  281,   amM  and  enlargod.    See   ante.    9  55.  lea  alM  Rule  13. 

I  643.  Validity  of  nndertaklnir. 

It  is  not  a  defence  to  an  action  upon  an  undertaking,  given 

upon  granting  a  warrant  of  attachment,  that  the  warrant  was 

grant^  improperly,  for  want  of  jurisdiction,  or  for  any  othei 

cause. 
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ARTICLES    SECOND. 

Executing  the  warrant,  pending  the  acH<m. 

S««.  648.  [Repealed.] 

644.  Sheriff  muit  attach  property  of  defen<Uot. 

646.  ^bat  Interest  in  real  piopertr  may  b«  atta<*h<d. 

(HO.  Attacbnicnt  of   unpaid   aubacriotlon  to  foreign  corporati^. 

.m7.   liiU'n'Kt    in    Kbarc'8    or    bonds. 

048.  Id.;   bond,    note,   etc. 

649.  How   property    to    be   attached. 

650.  Certificate  of  defendant's  Interest  to  be  furnished. 
661.  Person    refusing   cortlUcate   may    be  examined. 

6*2.  Rights   of   owner  or   master   of   vessels    by   which   goods   haT%  beeu 

shipped. 
603.  Foregoing  section  not  to  apply  In  certain  caaea. 
654.  Sheriff   must  make   InTcntory. 

656.  Sheriff  may  maintain  actions. 

«6.  Perishable  goods  and  animals  to  b«  aoM. 

657.  Claim  of  property;  how  tried. 
668.  Proceedings,  If  claimant  succeeds. 

i58a.  Discharge  of  personal  property  from  attachnwDta. 

659.  Finding,  not  to  prejudice  right  vf  claimant. 

660.  Proceedings  on   claim   to   domestic   vessel. 

661.  Appraiaers  to  be  sworn;  valuation  to  be  returned. 

662.  Undertaking  to  be  given. 

668.  Yessel;   when  to  be  discharged. 

664.  When  undertaking  to   be   sued. 

665.  Defence   in   such   an   action;   plaintiff's   recovery. 

666.  Foreign  vessel;  how  valued. 

667.  Notice  thereof. 

668.  Plaintiff   to  give  undertaking  with  sureties. 

669.  Vessel;   when   to  be  dlschsrged. 

670.  Terms  on   which  debtor  msy   claim  vessel. 

671.  672,  673.  When  vessel  to  be  sold. 
674.  Sheriff  to  keep  property. 

676.  Sheriff  may  be  directed  to  pay  money  into  cotirt. 

676.  When  he  may  be  directed  to  release  or  deliver  property.  ' 

677.  Plaintiff  may  bring  action  in  name  of  himself  and  the  sheriff. 

678.  How  leave  to  bring  such  action  procured. 

679.  Plaintiff  may  be  joined  with  sheriff,  after  action  commenced. 

680.  Judge  to  direct  as  to  management  of  Bucb  an  action,  etc. 

681.  Return  of  inventory;  how  enforced. 

§  643.    [Repealed,  1877.] 

S  644.  Sheriff  must  attach  property  of  defendant. 

The  sherifF  must  immediately  execute  the  warrant,  by  levying 
upon  BO  much  of  the  personal  and  real  property  of  the  defendant, 
within  his  county,  not  exempt  from  levy  and  sale  by  virtue  of 
an  execution,  as  will  satisfy  the  pIaintiff*B  demand,  with  the 
costs  and  expenses.  He  must  take  into  his  custo<ly  all  books 
of  account,  vouchers,  and  other  papers,  relating  to  the  personal 
property  attached,  and  all  evidences  of  the  defendant's  title  to 
the  real  property  attached,  which  he  must  safely  keep,  to  be 
disposed  of,  as  prescribed  in  this  title.  The  sheriff,  to  whom  a 
warrant  of  attachment  is  delivered,  may  levy,  from  time  to 
time,  and  as  often  as  is  necessary,  until  the  amount,  for  which 
it  was  issued,  has  been  secured,  or  final  judgment  has  been 
rendered  in  the  action,  notwithstanding  the  expiration  of  bk 
term  of  office. 

Oo.  Proc.,  part  of  |  282,  and  2  R.  S.  4,  |  7  (2  Bdm.  4),  am'd. 

f  645.  'What  tntereiit  In  real  property  nui.7  he  attstohed. 

The  real  property,  which  may  be  levied  upon  by  virtue  of  a 
warrant  of  attachment,  includes  any  interest  in  real  property, 
either  vested  or  not  vested  which  is  capable  of  beixig  aliened  by 
the  defendant.     (See  SS  1253,  1874.) 
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S  046.  Attaeltnent  of  unpaid  •nbsertptlon  to  foreign  cor- 
poration. 

Under  a  warrant  of  attachment  against  a  foreign  corporation, 
other  than  a  corporation  created  by  or  under  the  laws  of  the 
'  United  States,  the  sheriff  may  levy  upon  the  sum  remaining 
unpaid  upon  a  subscription  to  the  capital  stock  of  the  corporation, 
made  by  a  person  within  the  county;  or  upon  one  or  more  share?* 
of  stock  therein,  held  by  such  a  person,  or  transferred  by  him, 
for  the  puipose  of  avoiding  payment  thereof. 
SatoHtQte  tor  part  of  L.  1846,  ch.  234,  fi  1   (3  Edm.   680). 

S  4M7.   [Am*d,  lOll.]     Interest  in  iiliares  or  bondii. 

The  rights  or  shares  which  the  defendant  has  in  the  stock 
of  an  association  or  corporation,  or  in  a  bond  negotiable  or  other- 
wise, together  with  the  interest  and  profits  thereon,  may  be  levied 
upon;  and  the  sheriff's  certificate  of  the  sale  thereof  entitles  the 
purchaser  to  the  same  rights  and  privileges,  with  respect  thereto, 
which  the  defendant  had  when  they  wore*  so  attached. 

Ct*.  Pn>c.,  i  234,  and  final  clause  of  I  2^37.  Am'd  by  U  1911,  ch.  419,  In 
efffct  Sept.    1,    1910. 

'  I  648.   [Am'd,  1877,  1007.]  Id.)   boNad,  note,   ete. 

The  attachment  may  also  be  levied  upon  a  cause  of  action 
arisiug  upon  contract;  including  a  b<md,  promissory  note,  or 
other  instrument  for  the  payment  of  money  only,  negotiable  or 
otherwise,  whether  past  due,  or  yet  to  become  due,  executed 
by  a  foreign  or  domestic  government,  state,  county,  public  officer, 
association,  municipal  or  other  corporation,  or  by  a  private 
person,  either  within  or  without  the  State;  which  belongs  to  the 
defendant,  and  is  found  within  the  county.  The  levy  of  the 
attachment  thereupon  is  deemed  a  levy  upon,  and  a  seizure  and 
attachment  of,  the  debt  represented  thereby.  The  attachment 
may  also  be  levied  upon  a  right  or  interest,  present  or  future  to 
any  of  the  property  or  estate  of  a  deceased  person  which  nmy 
belong  to  the  defendant  and  which  could  be  legally  assigned  by 
him  as  legatee  or  distributee,  whether  the  same  exists  by  reason 
of  the  provisions  of  a  last  will  and  testament  admitted  to  probate 
at  the  time  the  attachment  is  granted,  or  by  operation  of  the 
law  in  case  of  the  intestacy  of  the  deceased.  Levy  of  the  at- 
tachment thereupon  is  deemed  a  levy  upon,  and  a  seizure  and 
attachment  of,  the  rights  and  interests  of  the  defendant  at  the 
time  of  such  levy,  subject  to  the  rights  of  the  executor,  adminis- 
trator or  trustee  of  such  estate  to  administer  the  same  according 
to  law. 

Am'd  by  L.   1907,  cb.  318.    In  effect  Sept.   1,   1807. 

I  64».   [Am'd,  lft8»,  1907.]    How  property  to  be  attached. 

A  levy  under  a  warrant  of  attachment  must  be  made  as 
follows: 

1.  Upon  real  property,  by  filing  with  the  clerk  of  the  county, 
where  it  is  situated,  a  notice  of  the  attachment,  stating  the  names 
of  the  parties  to  the  action,  the  amount  of  the  plaintiff's  claim,  as 
stated  in  the  warrant,  and  a  description  of  the  particular  prop- 
erty levied  upon.    The  notice  must  be  subscribed  by  the  plaintiffs 
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attpruey,  adding  the  office  address;  and  must  be  recorded  and  iu- 
doxed  by  the  clerk,  in  the  same  book,  in  like  manner,  and  witli 
like  eHect,  as  a  notice  of  the  pendency  of  an  action. 

2.  Upon  the  personal  property,  capable  of  manual  delivery, 
including  a  bond,  promissory  note,  or  other  instrument  for  th*> 
payment  of  money,  by  taking  the  same  into  the  sheriff's  actual 
custody.  He  must  thereuT>on.  without  delay,  deliver  to  the  person 
from  whose  possession  the  property  is  taken,  if  any,  a  copy  of 
the  warrant,  and  of  the  atfidavits  upon  which  it  was  granted. 

;j.  [Am'd^  lfM>7.]  li'pon  other  personal  property,  by  leavinsr  a 
fcrtificd  copy  of  the  warrant,  and  a  notice  ^-howing  the  property 
uttuched,  with  the  person  holding  the  same;  or,  if  it  consists  of  a 
demand,  other  than  as  specified  in  the  last  subdivisioa  with  the 
person  against  whom  it  exists:  or,  if  it  consists  of  a  right  or 
share  in  the  stock  of  an  association  or  corporation,  or  interests 
or  profits  thereon,  with  the  president,  or  other  head  of  the  associa- 
tion or  corporation,  or  the  secretary,  cashier,  or  managing  agent 
thereof,  or  if  it  consists  of  a  right  or  interest  m  an  estate  of  a 
deceased  person  arising  under  the  provi8ions  of  a  will  or  under 
the  provisions  of  law  in  case  uf  intestacj',  with  the  executor  or 
trustee  under  the  will,  <»r  Uie  administrator  of  the  estate. 

4.   [Added,    ISKO. ]     Upon    property    discovered    in    any  action 

brought  as  prescribed  in  subdivision  two  of  section  six  hundred 

and  flfty-five  of  this  act,  by  entering  in  the  proper  clerk's  offlcc, 

the  judgment  rendered  in  said  action,  and. thereafter  levying  on 

said  property  in  the  manner  prcscrif>od  in  subdivisions  one,  two 

and  three  of  this  section. 

SnbBtltiitp  for  Co.  Proc.  S  225;  L.  1889,  oh.  .'504;  L.  1907,  ch.  31 S.    In  effect 
Sept.   1,   1907.    Sph  S8   1370,  707.  708. 

§  050.  Certificate  of  defendant*ii  Interest  to  be  fnrnlalieA. 

Upon  the  application  of  a  sheriff,  holding  a  warrant  of  attach- 
ment, the  president  or  other  head  of  an  association  or  corpora- 
tion, or  the  secretary,  cashier,  or  managing  agent  thereof,  or  a 
debtor  of  the  defendant,  or  a  person  holding  property,  including 
a  bond,  promissory  note,  or  other  instrument  for  the  payment 
of  money,  belonging  to  the  defendant,  must  furnish  to  the 
sheriff  a  certificate,  under  his  hand,  specifying  the  rights  or 
number  of  shares  of  the  defendant,  in  the  stock  of  the  associa- 
tion or  corporation,  with  all  dividends  declared  or  incumbrances 
thereon;  or  the  amount,  nature,  and  description  of  the  property, 
held  for  tiie  benefit  of  the  defendant,  or  of  the  defendant's  inter- 
est in  property  so  held,  or  of  the  debt  or  demand  owing  to  the 
defendant,  as  the  case  requires. 

SubRtltute  for  port  of  5  236,  Co.  Proo. 

S  6IS1.   Pemon  rofnnlnir  certificate  may  be  examined. 

If  a  person,  to  whom  application  is  made,  as  prescribed  in 
the  last  section,  refuses  to  give  such  a  ivrtiticate;  or  if  it  is  made 
to  appear,  by  affidavit.  t<»  the  satisfaction  of  the  court,  or  a  judge 
theredf,  or  the  r">inity  jutlge  of  the  county  to  wliit-h  the  warrant 
is  issued,  that  there  is  rea.son  to  suspect  that  a  certificate  given 
by  him  is   untrue,   or  that  it  fails  fully  to  set  forth  the  facta. 
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rt^iaired  to  be  shown  thorehy;  the  court  or  judge  may  make  an 
order,  directiug  him  to  attend,  at  a  specified  time,  and  at  a  place 
within  the  county  to  which  the  warrant  is  issued,  and  submit  tc 
in  examination  under  oath,  concerning  the  same.  The  order  may 
in  the  discretion  of  the  court  or  judge,  direct  au  appearance 
l»»'fore  a  referee  named  therein. 
SntMtltnte  for  remalDder  of  |  286,  Go.  Proc. 

3  052,   [Am'd,  1S95.1    RIvhtii  of  oTrner  or  flftftster  of  ▼••• 
■el»  hT  which  soods  have  been  shtppefl. 

Except  as  otherwise  prcscril)ed  in  the  next  section,  the  ownei 
or  master  of  a  Tessel,  on  board  of  which  goods  of  a  defendant 
against    whom    a    warrant   of   attachment    is   issued,    have  beer 
!«hipped    for    transportation,    without    reshipnient    and    transship- 
ment in  the   State,    to  a  port  or  place  without  tlie   State,  may 
trannport   and   deliver  them   according   to   their  destination,   not- 
withstanding   the    warrant;    unless    the    plaintiff,    his    agent    or 
urttirne^v,   executes   to  the  owner  or  the  master  of  the  vessel,  a 
written   undertaking,   with  sufficient  sureties,  in  a   sum  specified 
therein,   to  pay   him  all  expenses,   damages,   and   charges,  which 
may  be   incurred   by  liim,  or  to  which  he  may  be  subjected,  fot 
nnlading  the  goods  from  the  vessel,  and  for  all  necessary  deten- 
tion  of  the  vessel,  for  that  purpose.     The  undertaking  must  Ik 
approved,   with   respect   to  its   form,   the   sum   specified   therein 
and  the  .sufficiency  of  the  sureties,  l>y  a  judge  or  justice  of  the 
niiirt.   or  the  county  judge  of  the  county  wlierein  the  vessel   i.< 
i«;ituate<l,  or  in  the  city  and  county  of  New-York,  by  a  justice  of 
tijt-  supreme  court. 
L.  1S95,  cb.  940. 

S  653.  ForearolnflT  aectlon  not  to  apply  In  certain  canes. 

The  last  .section  doc^s  not  apply,  where  the  owner  or  niastei 
before  the  shipment  of  the  goods,  had  actual  information  ol 
the  {^anting  of  the  warrant,  or  where  he  has,  in  any  wise. 
eonnived  at  or  be^n  privy  to,  the  shipment  tlvereof,  for  the 
purpose  of  screening  them  froi  i  legal  process,  or  of  hindering. 
dtflayiug,  or  defrauding  creditors. 

i  6<M.   Sheriff  mnat  nuike  Inventory. 

The  sheriff  must,  immediately  after  levying  under  a  warranr. 
of  attachment,'  make,  with  the  assistance  of  two  disinterestec 
freeholders,  a  description  of  the  real  property,  and  a  just  a  no 
true  iuventory  of  the  personal  pro|)erty.  up(»n  which  it  was 
levied,  and  of  the  books,  vou<'hers,  and  other  papers  taken  intc 
bis  cii»t*Miy,  stating  therein  the  estimated  value  of  <«a<'h  i>arce 
of  r»»fll  proi)erty  attached,  or  of  the  interest  of  the  defeudiinl 
therein,  and  of  each  article  of  p(»rsonal  property.  enunieratin> 
such  of  the  latter  as  are  perisluible.  The  inventory  must  b^ 
sigiiefJ  by  the  sheriflf  and  the  ai>praisers:  and  must,  within  tiv« 
days  after  the  levy,  be  filed  in  the  ottire  of  the  clerk  of  tht 
ronnty,   wliere  the  property  is  attached. 

ftnt  clause  of2R.&4,S8f2  Rdm.  4),  am'd. 
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S  055.   [Am'd»  18S8.]    Sl&erlll  may  nuUmtaln  actions. 

The  sheriif  must,  subject  to  the  direction  of  the  court  or 
judge,  collect  and  receive  all  debts,  effects,  and  things  in  action, 
attached  by  him.  He  may  maintain  any  action  or  special  pro- 
ceeding, iu  his  name,  or  in  the  name  of  the  defendant,  which 
is  necessary,  for  that  purpose,  or  to  reduce  to  his  actual  posses- 
sion an  article  of  personal  property,  capable  of  manual  delivery, 
but  of  which  he  has  been  unable  to  obtain  possession.  And  he 
may  discontinue  such  an  action  or  special  proceeding,  at  such 
time  and  ou  such  terms,  as  the  court  or  judge  directs. 

2.  Where  the  summons  was  served  without*  the  State,  or  by 
publication,  pursuant  to  an  order  obtained  for  that  purpose, 
as  prescribed  in  chapter  fifth  of  this  act;  and  where  the  defend- 
ant has  not  appeared  in  the  action  (otherwise  than  specially) 
but  has  made  default  and  before  entering  final  Judgment,  the 
sheriff  may,  in  aid  of  such  attachment,  maintain  an  action 
against  the  attachment  debtor,  and  any  other  person  or  per- 
sons, or  against  ajjiy  other  person  or  persons,  to  compel  the 
discovery  of  any  thing  in  action,  or  other  property  belon^ring 
to  the  attachment  debtor;  and  of  any  money,  thing  iu  action, 
or  other  property  due  to  him,  or  held  in  trust  for  him,  or  to 
prevent  the  transfer  thereof,  or  the  payment  or  delivery  thereof, 
ia  him  or  any  other  person,  and  the  sheriff  may,  in  aid  of  such 
attachment,  also  maintain  any  other  action  against  the  attach- 
ment debtor  and  any  other  person  or  persons,  or  against  any 
other  person  or  persons,  which  may  now  be  maintained  by  a 
judgment  creditor  in  a  court  of  equity,  either  before  the  return 
of  an  execution  in  aid  thereof,  or  after  the  return  of  ah  execu- 
tion tinsatisfied.  The  judgment  in  any  of  the  above-mentioned 
actions  must  provide  and  direct  that  the  said  property  shall  be 
applied  by  the  sheriff,  to  the  satisfaction  of  any  judgment  which 
the  plaintiff  may  obtain  In  the  attachment  action. 

Co.  Proc,  part  of  |  232,  am'd;  L.  1889,  ch.  504. 

t 

9  656.   EAm'd,  1877.]    Pertahable  soodii  and  anlmalii  to  !»• 

MOld. 

If  property  attached,  other  than  a  vessel,  is  perishable,  the 
court  or  judge  may,  by  an  order  made  with  or  without  notice, 
as  the  urgency  of  the  case  in  its  or  his  opinion  requires,  direct 
the  sheriff  to  sell  it  at  public  auction,  and  thereupon  the  sheriff 
must  sell  it  accordingly.  If  it  consists  o(  live  animals,  the  same 
proceedings  may  be  had,  but  such  notice  shall  be  given  to  the 
parties  to  the  action,  of  the  application  for  the  order  as  the 
court  or  judge  prescribes.  The  order  directing  the  sale  must 
prescribe  the  time  and  place  of  the  sale,  and  notice  thereof  must 
be  given  in  such  manner,  and  for  such  time  as  is  prescribed  in 
the  order.  The  sheriff  must  retain  in  his  hands  the  proceeds 
of  the  sale,  after  deducting  his  expenses  as  allowed  by  the  court 
or  judge.  » 

Oo.  Proc.,  I  233;  and  2  B.  8.  4,  part  ot  i  9  (2  Edm.  6),  am*d, 
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1  «8T.  (Am'd«  1804.]    Claim  of  propertri   how  tried. 

If  goods  or  effects,  other  than  a  yessel,  attached  as  the  prop- 
nty  of  the  defendant,  are  claimed  by  or  in  behalf  of  another 
person,  as  his  property,  an  affidavit  may  be  made  and  delivered 
to  the  sheriff,  in  behalf  of  such  person,  at  any  time  while  such 
goods  or  effcH-'ts  or  the  proceeds  thereof  are  in  the  sheriff's  posses- 
ion, stating  that  he  makes  such  a  claim;  specifying  in  whole  or 
'U  part  the  property  to  which  it  relates,  and  in  all  cases  stating 
the  value  of  the  property  claimed  and  the  damages.  If  nny,  over 
and  above  such  value,  which  .the  claimant  will  suffer  in  case 
sach  levy  is  not  released.  In  that  case,  the  sheriff  may,  in  his 
discretion,  empanel  a  jury  to  try  the  validity  of  the  claim. 

2  R.  S.  4.   i  10  (2  Edm.  6).    Bee  98  108  and  109.  ante.    L.    2004.   ch.  541. 
Id  efff>ct  Sept.  1.  1004. 

}  «S8.  [Am'd,    189S,   1904.1    Proceedlngrii    If   claimant   sne- 
eeeds. 

If,  by  their  inquisition,  the  jury  finds  the  property  of  the 
goods  or  effects  to  have  been  in  the  claimant,  at  the  time  of  the 
levy,  they  must  also  determine  its  value,  and  the  damages  above 
&uch  value  as  specified  in  the  last  section.  Thereupon  the  officer 
must  forthwith  deliver  such  goods  or  effects  to  him  or  his  agent; 
nnleaa  the  plaintiff  gives  an  undertaking  with  at  least  two  suffi- 
cient sureties,  to  the  effect  that  the  sureties  will  iudemuify^  h'ira 
to  the  amount  therein  specified,  not  less  than  twice  the  value  of 
the  goods  and  effects  and  damages  as  determined  by  the  jury, 
and  two  hundred  and  fifty  dollars  in  addition  thereto,  against 
all  damages,  costs  and  expense:,  in  an  action  to  be  brought 
against  him  by  any  person,  by  the  claimant,  his  assignee,  or 
other  representative,  by  reason  of  th^  levy  upon,  detention,  or 
Kale  of  any  of  the  goods  or  effects,  by  virtue  of  the  attachment. 
If  the  undertaking  is  given,  the  officer  must  detain  the  goods  or 
effects,  as  the  property  of  the  defendant.  Where  an  undertaking 
is  given  to  indemnify  the  sheriff,  he  must,  within  two  daytf  after 
the  giving  of  said  undertaking,  cause  the  same  to  be  filed  in  the 
office  of  the  court  out  of  which  the  attachment  was  issued,  and 
M»rve  upon  the  claimant  or  his  a^ent,  and  the  attaching  creditor 
or  attorney,  whose  name  is  subscribed  to  the  warrant  of  attach- 
ment, a  copy  of  said  undertaking,  with  a  notice  of  the  justifica- 
tion of  the  sureties  thereon.  The  justification  must  take  place 
Itpfore  a  judge  of  the  court  out  of  which  the  attachment  was 
i.*<8aed,  at  a  time  to  be  specified  in  the  notice,  which  must  not  be 
less  than  two  nor  more  than  five  days  after  the  serving  of  the 
said  rntice.  For  the  purpose  of  justification,  each  of  the  sure- 
ties upon  the  undertaking  must  attend  before  the  judge  at  the 
time  and  place  mcfntioned  in  the  notice,  and  be  examined  on  oath 
on  the  part  of  the  claimant,  or  his  agent  or  attorney,  touching 
his  sufficiency,  in  such  manner  as  the  judge,  in  his  discretion, 
thinks  proper.  The  c'xaminatlon  may  be  adjourned  from  day  to 
•lay  until  it  is  completed,  .but  such  adjournment  must  always  be 
to  the  next  judicial  day.  If  required  by  the  claimant,  hia  as* 
sijmee  or  .other  representative,  the  examination  must  be  reduced 
to  writing  and  subscrihed  by  the  sureties.  If  the  judge  fiiuls  the 
sureties  sufficient  he  must  annex  the  examination  to  the.under- 
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taking,  cudorse  his  allowance  thereon,  and  cause  the  said  iiiiil op- 
taking,  together  with  the  examination  of  the  sureties,  to  bo  tiled 
with  the  clerk  of  the  court.  Thereupon  the  sheriff  is  released 
and  discharged  from  all  liability,  by  reason  of  the  taking  and 
detention  of  the  property  seized.  When  any  such  undertakinK 
shall  have  been  approved  and  filed,  as  hereinliefore  provided,  the 
clerk  of  the  court  in  which  the  same  shall  be  filed  shall  imme- 
tliately  index  the  same  in  the  general  index  hook  in  his  offlre 
under  the  title  of  the  suit  in  wlu<'h  the  attachment  is  issued. 
2  R.  S.  4.  S  11;  L.  1805,  cb.  682;  U  1904,  cb.  641.    In  effect  Sept.   1,    1004. 

§  658-a.    [Added,    1004.]    Dlscltarve   of  personal   property 
from  attachments. 

If  goods  or  effects,  other  than  a  vessel,  attached  as  the  proji- 
(M'ty   of  the   defendant,  or  any  portion   thereof,  are  claimed    b^- 
or  in  behalf  of  another  person,  such  claimant  may,   within   ftve 
days  after  the  levy  of  the  attachment,  apply  to  the  judge   T^rho 
;rranted  the  warrant,  or  to  the^  court,  for  an  order  to  discharge 
the  attachment,  as  to  the  whole  or  a  part  of  the  property   at- 
tached.    Upon    such   an   application   the   claimant   must   give    to 
the  sheriff  an   undertaking  with  at  least  two  suflicient  sureties 
who  must  justify  in  dou]>le  the  value  of  the  property  claimed, 
as   appraised    in   the   inventory   of   the   property   attached.      The 
undertaking  must  be  conditioned  to  the  effect  that  in  an  actitiu 
to   be  brought   on   the   undertaking,    the   claimant  will   establish 
that  he  was  the  owner  of  such  goods  or  effects  at  the  time   of 
the  levy  thereon:  and  that  in  case  of  his  failure  to  do  so,  he  will 
pay  to  the  sheriff  the  full  value  of  the  property  so  claimed  with 
mterest   from   the   date   thereof   together   with    the   costs   of    the 
action.      Sections    six    huifdred     and    ninety     and     six    hundred 
and    ninety-one    shall    apply    to    an    undertaking    given    as    pre- 
stTibed  in  this  section,     TJpon  such  an  undertaking  being  sriTeii 
and   after  justification  of   the  sureties  if  required,   the  court    or 
judge  must  make  an  order  discharging  the  property  so  claimed 
from    the    attachment,    upon    payment   by    the    claimant    of    tlie 
sheriff's  fees  and  necessary  disburscmetits.     Thereupon  and  upou 
such  payment,  the  sheriff  must  discharge  the  same  accordlDgly, 
notwithstanding  that  the  plaintiff  may  have  given  an  undertaking' 
as  provided  in  section  six  hundred  and  fifty-eight.     The  cotirt  or 
judge  maj',  upon  the  application  of  the  plaintiff  or  of  the  claim- 
ant at  any  time  before  the  warrant  is  vacated  or  annulled,  upon 
notice  to  all  parties  in  interest,  direct  the  sheriff  to  commence 
an  action  upon  the  undertaking,  upon  such  terms  and  conditions 
and  under  such  regulations  as  it  or  he  deems  ji^st.     In  such   an 
action,  the  claimant  may  show,  in  bur  of  a  recovery,  that  he  was 
the   owner   of   the   s-aid   prop'^rty   attached.     If  judgment    passes 
against  the  claimant  the"  plaintiff  is  entitled  to  recover  the  value 
of  the  said   properly  with   interest   from  the  date  of  the  under- 
taking with  the  costs  of  the  action.     Neither  the   giving  of   the 
undertaking   as   prescribed   in    this  section,   nor   the   recovery    of 
any  judgment  thereon,  shall  affect  in  any  manner,  the  right,    if 
any,  of  the  d<^fendant  in  the  attachment  actiiui  in  or  to  the  ;>rop- 
erty   discharged  from  the  attachment,   nor  shall  this  section    be 
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constniiHl   as   affoctiiiff  or  impairing  -any  other  right   or  retnedi' 
which  any  person  might  otherwise,  have  in  respect  to  the  prop- 
ertj  attached. 
L.  1904.  cb.  208.    In  effect  Sept.   1.   1904. 

}  659.  Flndtnor,  not  to  prejudice  rifrlit  of  olataaant. 

If  the  proi>crty  ik  found  to  be  in  the  defendant,  the  finding 
tloes  not  prejudice  the  right  of  the  claimant  to  bring  an  action, 
to  recover  the  goods  or  effects,  or  the  value  thereof. 

1  8B0.  Proceedlnirs  on  claim  to  domestic  vessel. 

Where  a  vessel,  belonging  to  a  port  or  place  in  the  United 
States,  or  a  share  or  interest  therein,  is  attached,  the  court  or 
judge,  on  the  application,  within  thirty  days  thereafter,  of  a 
person  claiming  title  thereto,  or  of  his  agent,  must  appoint  three 
indifrerent  persons  to  make  a  valuation  thereof. 

2  a.  S.  5.  S  13  (2  Edm.  6). 

;  061.   [Am*d,   1877.]    Appraisers    to    be   sivorai   valuation 
to  be  returned.  / 

A  valuation  of  a  vessel,  or  of  a  share,  or  interest  therein,  made 
as  prewM'ibcd  in  this  article,  must  be  in  writing,  -and  sabscribed 
by  the  appraisers;  ea<-h  of  whom  mnst  take  and  subscribe  an 
alBdavit,  annexed  thereto,  to  the  effect,  that  (he  valuation  is, 
in  all  respe«"ts,  just  and  fair,  and  that  the  value  of  the  vessel, 
athare,  or  interest,  is  truly  stated  therein,  according  to  the 
deponent's  belief.  The  valuation  must  be  immediately  returned 
to  the  court  or  judge;  and,  after  an  undertaking  is  given,  or  after 
the  expiration  of  the  time  to  give  an  undertaking,  as  prescribed 
la  the  next  section,  it  must  be  delivered  to  the  sheriff. 

S  662.  Undertaking  to  be  Klven. 

Within  two  days  after  the  valuation  is  returned,  the  claimant 
or  his  A)S><^iit  may  execute  an  undertaking  to  the  sheriff,  with 
jiiiflirient  sureties,  approved  by  the  court  or  judge,  who  must 
justify  in  twice  the  appraised  value,  to  the  effect,  that,  in  an 
a<tion  to  be  brought  on  the  undertaking,  the  claimant  will 
i*!»tahlisb  that  he  was  the  owner  of  the  vessel,  share,  or  interest, 
at  the  time  of  the  levy  thereu|)on;  .and  thaU  in  case  of  his  failure 
t«»  do  so,  he  will  pay  the  amount  of  the  valuation,  with  interest 
from  the  date  of  the  undertaking,  to  the  sheriff;  or,  if  the  war- 
rant is  vacated  or  annnlled,  to  the  defendant,  or  his  personal 
rep««8entative. 
2  R.  8.  5.  i  U. 

I  6(Kt.  Vessel;  'wben  to  be  diseharved. 

T'pon  such  an  undertaking  being  executed  and  delivered  to 
fhi>  sheriff,  the  court  or  jud^e  must  make  an  order,  directins: 
the  vessel  or  share  to  be  discharged  from  the  attachment.  There- 
ui»on  the  sheriff  must  discharge  the  same  accordingly. 

M..  I  15. 
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S  664.  When  iii&dertaktngr*  to  be  aned. 

The  court  or  Judge  may,  upon  the  application  of  either  party, 
at  any  time  before  the  warrant  is  vacated  or  annulled,  direct 
the  sheriff  to  commence  an  action  upon  the  undertaking,  upon 
Viuch  terms  and  conditions,  and  under  such  regrulations,  between 
him  and  the  applicant,  as  it  or  he  deems  just.  And  if  the  warrant 
of  attachment  is  vacated  or  annulled,  the  defendant  in  the 
attachment,  his  assignee  or  personal  representative,  may  com- 
mence and  maintain  an  action  upon  the  undertaking,  or  mas' 
ho  substituted,  in  place  of  the  sheriff,  in  an  action  pending 
lliereu[)on. 
Substitute  for  2  B.   S.  6,  fi  16. 

§  665.   Defence  In  sncli  an  action  j  plalntilTs  recovery. 

In  such  an  action,  the  claimant  may  show,  in  bar  of  a  recovery, 
that  he  was  the  owner  of  the  vessel,  share,  or  interest,  at  the 
time  when  it  was  attached.  If  judgment  passes  against  him. 
the  plaintiff  is  entitled  to  recover  the  amount  of  the  valuation, 
with  interest  from  the  date  of  the  undertaking. 

Id.,  S  17,  am'd. 

S  666.   Forelirn  veiisel;  hour  valued. 

Where  a  foreign  vessel,  or  a  share  or  interest  therein,  is 
attached,  it  must  be  valued,  as  prescribed  in  sections  660  and 
GGl  of  this  act,  upon  the  application  of  a  person,  who  makes 
affidavit,  to  the  effect  that  he  is  the  owner  thereof,  or  that  he 
IS  the  agent  of  a  person,  naming  him  and  his  residence,  whom 
he  believes  to  be  the  owner  of  the  vessel,  share,  or  interest 
attached. 
Id.,  9  18. 

§  667.   Notice  thereof. 

Such  notice  of  the  application  must  be  given  to  the  plaintiff, 
as  the  court  or  judge  deems  reasonable. 

Id.,  S  19. 

§  66H.   Plaintiff  to  srlve  nndertaklnv  wltli  anretles. 

Within  three  days  after  the  valuation  is  returned",  the  plaintiff 
must  give,  to  (he  person  in  whose  behalf  the  claim  is  made,  an 
undertaking,  with  sufflcicnt  sureties,  approved  by  the  court  or 
judge,  who  must  justify  in  twice  the  appraised  value,  to  the  effect 
that  they  will  pay  siich  damages  as  may  be  recovered  for  seizing 
the  vessel,  share,  or  interest,  in  an  action  brought  against  the 
sheriff,  or  the  plaintiff  in  the  attachment,  within  three  months 
from  the  approval  of  the  undertaking,  if  it  appears  therein  that 
the  vessel,  share,  or  interest  belonged,  at  the  time  of  attaching 
it,  to  the  penson  in  whose  behalf  the  claim  is  made. 
Id.,  §  20. 

§  669.  Vessel)  ^vhen  to  be  dlscliargred. 

0 

TTnless  such  an  undertaking  is  given,  the  court  or  judge  must 
grant  an  order  discharging  the  vessel,  share,  or  interest  so 
claimed,  from  the  attachment:  whereupon  the  sheriff  must  dis- 
charge the  same  accordingly. 

Id.,  8  21. 
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1  970.  Terat*  oa  m-hlclt  debtor  may  claim  vessa 

If,  after  8ueh  an  undertaking  is  given  by  the  plaintii 
rant  is  vacated  or  annulled,  or  the  attachment  is  dis 
to  the  vessel,  share,  or  interest,  the  defendant  or  h 
entitled  to  claim  tiie  same,  or  the  proceeds  thereof,  if 
sold,  only  upon  his  showing,  to  the  satisfaction  of  tl 
judge,  that  the  undertaking  has  been  discharged;  oi 
the  plaintiff  an  undertaking,  with  sufficient  sureties,  a; 
the  court  or  judge,  who  must  justify  in  twice  the 
value,  to  the  effect,  that  they  will  indemnify  the  plain 
all  charges  and  expenses,  in  consequence  of  the  uude 

2  B.  S.  5,  I-  23,  sm'd. 

i  671.  liVl&en  -vessel  to  be  sold. 

If  the  undertaking  of  the  plaintiff  is  not  discharged,  ( 
lodemuified,  as  prescribed  in  this  article,  within  one  n 
the  defendant  becomes  entitled  to  claim  the  vessel,  si 
terest.  as  so  prescribed,  it  may  be  sold  by  the  sheriff 
costody  it  is,  upon  an  order  of  the  court  or  judge;  ai 
ceeds  of  the  sale  must  be  i)aid  to  the  persons  who  ti 
undertaking,  for  their  indemnity. 

Id.,  1  24. 

i  672.  Tbe  same. 

If  a  claim  is  not  made,  by  or  in  behalf  of  an  owner  c 
tic  vessel,  or  of  a  share  or  interest  therein,  within  1 
after  it  is  attached,  or  if  tbe  proper  undertaking  is  n< 
by  the  claimant;  or  if  a  claim  is  not  made,  within  thi 
or  Id  behalf  of  the  owner  of  a  foreign  vessel,  or  of 
interest  therein;  the  vessel,  share,  or  interest,  may 
the  sheriff,  under  an  order  of  the  court  or  judge,  upoi 
cation  of  the  plaintiff,  if,  in  the  opinion  of  the  court  < 
sale  is  necessary, 
r      Id.,  i  2B. 

I  678.  The  eaaae. 

Where  a  share  or  interest  in  a  vessel,  foreign  or  d 
attached,  if  the-  proper  claim  to  it  is  not  made,  by  or  ii 
as  owner  thereof,  within  thirty  days  thereafter,  it  m 
by  the  sheriff,  under  an  order  of  the  court  or  judge 
application  of  a  joint  owner,  or  his  agent. 

I*-,  I  26. 

1  «74.   fAat'd,   1877.1    Sberlff  to  Iseep  property. 

The  sheriff  must  keep  the  property  attached  by  h 
proceeds  of  property  sold,  or  of  a  demand  collected 
answer  any  jtidgment  that  may  be  obtained  against  t 
aol  in  th«  action. 

C^  Proc.,  iMirt  of  8  282. 

f  67S.  Sberlff  may  be  directed  to  pay  money  li 

^  But  the  court,  upou  the  application  of  either  party 
tion.  may  direct  the  sheriff,  either  before  or  after  the 
of  lit  term  of  office,  to  pay  into  court  the  proceeds  of 
**ol!ected,  or  property  sold:  or  to  deposit  them  in  a 
hank  or  trust  company,  to  be  drawn  out  only  upon  tl 
the  ooort. 
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I  <I76.  [An'd,  1877. J    W'laett  be  ma.y  be  directed  to  release 
or  deliver  property. 

Where  the  proceeds  of  the  property  sold,  and  of  the  demandn 
collected  by  tlie  sheriff,  exceed  the  amouiit  of  the  plaintiff's  de- 
mand, with  the  costs  and  expenses,  and  of  all  other  warrants  of 
attachment  or  executions  in  the  sheriff's  hands,  chargeable  upuu 
the  same;  the  court,  or  the  judge  who  granted  the  warrant,  upon 
the  application  of  the  defendant,  or  of  an  assignee  of,  or  pur- 
chaser from  the  defendant,  and  upon  notice  to  the  plaintiff,  and 
the  plaintiffs  in  the  other  warrants  or  executions,  may,  at  any 
time  during  the  pendency  of  the  action,  make  an  order  directing 
the  sheriff  to  pay  over  the  surplus  to  the  applicant,  and  to  release 
from  the  attachment  the  remaining  real  and  personal  property 
attached. 

I  677.   [Am*d,  1889.1    Plain  till  may  brlngr  action  in  name 
of  bimaelf  and  tbe  aberlfl. 

The  plaintiff,  by  leave  of  the  court  or  judge,  procured  as  pre- 
scribed in  the  next  section,  may  bring  and  maintain,  in  the  name 
of  himself  and  tbe  sheriff  jointly,  by  his  o^ii  attorney,  and  at  his 
own  expense,  any  action  which,  by  the  provisions  of  this  litlf, 
may  be  brought  by  the  sheriff,  to  recover  property  attached,  or 
the  value  thereof,  or  a  demand  attached,  or  upon  an  undertaking 
given  as  prescribed  in  this  title,  by  a  person  other  than  the 
plaintiff;  tue  plaintiff,  in  his  own  name  and  the  sheriff^s  jointly, 
may  also  bring  and  maintain  any  action  which,  by  the  provisions 
of  subdivision  two  of  section  six  hundred  and  fifty-five  of  article 
second  of  this  title,  may  be  brought  by  the  sheriff.  The  sheriff 
must  receive  the  proceeds  of  such  an  action,  but  he  is  not  liable 
for  the  costs  or  expenses  thereof.  Costs  may  be  awarded,  in 
such  an  action,  against  the  plaintiff  in  the  warrant,  but  not 
against  the  sheriff. 

Snbstl tnto  for  Co.  Proc.,  S  238;  L.   1889,  eta.  604. 

§  678.  Ho^v  leave  to  brlnv  aneb  action  prcHsarod. 

The  court  or  judge  must  grant  leave  to  bring  such  an  action, 
where  it  appears,  that  due  notice  of  the  application  therefor  has 
been  given  to  the  sheriff;  but,  before  doing  so,  the  court  or  judge 
may  require  that  notice  of  the  application  be  given  to  the  plain- 
tiff, in  any  other  warrant  against  the  same  defendant.  And  such 
terms,  conditions,  and  regulations  may  be  imposed,  in  the  order 
granting  leave,  as  the  court  or  judge  thinks  proper,  for  the  due 
protection  of  the  rights  and  interests  of  all  persons,  interested 
in  the  disposition  of  the  proceeds  of  the  action* 
Id. 

S  079.  Plaintiff  may  be  Joined  "wltb  iiberlir,  after  action 
commenced. 

Leave  may,  in  like  manner  and  with  like  effect,  be  granted  to 
the  plaintiff  in  the  warrant,  to  be  joined  with  the  sheriff,  in  an 
action  brought  by  the  sheriff,  in  a  case  where  he  might  have 
procured  leave  to  bring  the  aet:<m.  as  prescribed  in  the  last  two 
sections.  TTpon  an  application  therefor,  the  court  or  judge  nay, 
in  a  proper  case,  require  the  plaintiff  to  T>rovide  f<ir  the  expenses 
in  the  action,  already  incurred  by  the  sheriff.  The  applicati'X) 
mast  be  denied,  in  case  of  an  unreasonable  delay  in  making  it: 
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or  where  au  application  was  made,  before  tho  action  m? 
and  the  plaintiff  neglected  or  refused,  without  a  e 
therefor,  to  comply  with  tiit:  terms,  conditions  or  reguT 
imposed. 

S  680.  Jadft-e  to  direct  mm  to  management  of  ai 
tioMy  etc. 

The  court  or  judge  may,  upon  the  jii)plication  of  th4 
of  the  defendant  in  the  wnrrant,  during  the  pendenc; 
lion,  brought  as  prescribed  in  the  last  three  sections,  < 
the  conduct,  discontinuance,  or  settlement  of  the  same 
the  application  or  disposition  of  the  money  or  proiiert 
therein,  as  justice  requires. 

i  (I81.  Return  of  Inventory  (  bovr  enforced. 

T'pon  the  application  of  either  party,  and  proof  of 
of  the  sheriff,  tne  court  or  jndpo  may,  by  order,  require 
to  return  an  inventory.     Disobedience  to  such  an  on 
pauisbed,  as  a  contempt  of  the  court. 

2  R.  8.  13.  8  06  (2  Edm.   14).    S*^  poat.  (  712. 
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ARTICLES   THIRD. 

Vacating  or  modifying  the  toar rant;  di8€harging  the  attachment. 

Bee.  682.  Motion  to  vacate  or  modify  warrant,  or  IncreaM  secumy. 
688.  How  motion  must  b«  made;  •pposlng  it  by  new  pnioCk. 
684-686.   [Repealed. J 

686.  When  prior  motion   not  to  prejudice  subsequent  motion. 

687.  Defendant  may  apply  for  discbarge  of  attachment. 

688.  Undertaking  to  be   given. 

689.  Application  by   one  of  seyeral  defendant!. 
680.  Sureties  to  Justify   If   required. 

601.  Sheriff  may  retain  property  until  Justiflcatioii. 

692.  Foregoing  provisions   applicable  to   vessels. 

683.  Partners  may   apply  to  discharge  attachraeat. 

694.  Undertaking  to  be   given. 

686.  Court  or  judge   may   ascertain  value. 

696.  When  plaintiff  entitled  to  notice  of  any  applieatlon«  etc. 

I  682.  [Am'd,  1877.]    Motion  to  vaoate  or  modify  TrarrAnt, 
or  Increajio  Mecnrlty. 

The  defendant,  or  a  person  who  has  acqaired  a  lien  apon,  or 
Interest  in,  his  property,  after  it  was  attacned,  may,  at  any  time 
before  the  actual  application  of  the  attached  property,  or  the 
proceeds  thereof,  to  the  payment  of  a  judgment  recoyered  in  the 
action,  apply,  to  vacate  or  modify  the  warrant,  or  to  increase  the 
security,  given  by  the  plaintiff,  or  for  one  or  more  of  those  forms 
of  relief,  together,  or  m  the  alternative. 

Sabstitute  for  part  of  |  241,  Co.  Proc. 

I  683.  Hour  motion  mnat  be  made}  oppoalav  It  by  new 
proofs. 

An  application,  specified  in  the  lust  section,  may  be  founded 
only  upon  the  papers  upon  which  the  warrant  was  granted;  in 
which  case,  it  must  be  made  to  the  court,  or,  if  the  warrant  was 
granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and  with  or  without  notice,  as  he  deems  proper. 
Or  it  may  be  founded  upon  proof,  by  affidavit  on  the  part  of  the 
defendant;  in  which  case,  it  must  be  made  to  the  court,  or,  if 
the  warrant  was  granted  by  a  judge  out  of  court,  to  any  judge 
of  the  court,  upon  notice;  and  it  may  be  opposed  by  new^  proof, 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  for  the  attachment,  recited  in  the  warrant,  and  no  other, 
unless  the  defendant  relies  upon  a  discharge  in  bankruptcy,  or 
upon  a  discharge  or  exoneration,  granted  in  insolvent  proceed- 
ings;  in  which  case,  the  plaintiff  may  show  any  matter,  in  avoid- 
ance thereof,  which  he  might  show  upon  the  trial. 

f  «84.  [Repealed,  1877.] 

f  •85.  [Repealed,  1877.] 

S  686.  [Am'dy  1877.]  IVben  prior  motion  not  to  prejadloe 
■nbse^nent  motion. 

The  denial  of  such  an  application  does  not  prejudice  a  subse- 
quent application,  seasonably  made,  founded  upon  the  failure  of 
a  complaint  which  had  not  been  filed  or  served  at  the  time  of 
the  former  application,  to  set  forth  any  of  the  causes  of  action 
mentioned  in  section  635  and  section  637  of  this  act. 

■m  f  868.  sate. 
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I  «8T.  (Am'd,  l«0«.l  Defemdant  nmy  apply  for  dtadtarse 
of  attacliinent.  ,        ^     v  j   •      4.u 

The  defendant  may,  at  any  time  after  he  has  appeared  m  the 
action,  apply  to  the  judge  who  granted  the  warrant,  or  to  the 
court,  for  an  order  to  discharge  the  attachment,  as  to  the  whole 
or  a  part  of  the  property  attached.  

8nb<.titnte  for  a  portion  of  Co.  Proc.  |  240;  L.  1906,  ch.  507.  In  effect 
Sept.  1. 19Q& 

I  688.  [Am'd,  1906.]     tlndertaklngr  to  be  arivcn. 

Upon  80ch  an  application,  the  defendant  must  give  an  under- 
taki^  wUh  at  least  two  sufficient  sureties,  to  the  effect  that  he 
will  on  demand,  pay  to  the  plaintiff  the  amount  of  an.v  judg- 
ment which  may  be  Recovered  in  the  action  against  him,  not  ex- 
SSingV  sum  specified  in  the  undertaking,  with  mterost.  The 
inm^  specified  must  be,  at  least  equal  to  the  amount  of  the 
p?a^nt1rs  demand,  as  specified  in  his  affidaTit;  or,  at  he  option 
of  the  defendant,  equal  to  the  appraised  ralue,  according  to  the 
inrentorj.  of  the  Property  attached :^ or,  .f  the 


Sve  the  ;rcS?itT  required   to  perf^ec^^  to  the  court  of 

r!;  peals  fAniTfi'na^  of  the  same  amount  or  to  the  same 

effpct,  nnd  to  stay  the  execution  thereof.  ,  «.i.  t     iikxl 

Si,h«tinit^  for  tho  first  two  sentences  of  the  Co.  Proc.  f  241,  L.  IWtt, 
th. affi.   In  effect  Sept.  1. 1906. 

S  689.  AppUeatloa  by  one  of  several  defeadaat*. 

Where  there  are  two  or  more  defendants,  and  an  application 
18  made,  as  prescribed  in  the  last  two  sections,  by  one  or  more, 
but  not  by  all  of  them,  the  undertakiog  must  provide  for  the 
payment  of  any  judgment,  which  may  be  recovered  against  any 
of  the  defendants  in  the  action,  unless  the  apphcant  makes  proof, 
by  affidavit,  to  the  satisfaction  of  the  court  or  judge,  that  the 
nropertv,  with  resi)ect  to  which  the  application  is  made,  belongs 
to  him 'separately;  in  which  case,  the  undertaJcmg  must  provide 
for  the  payment  of  any  judgment,  which  may  be  recovered  m  thf 
action  against  the  applicant,  either  alone,  or  jointly  with  any 
other  defendant  Where  an  application  is  made,,  as  prescribed  m 
this  section,  at  least  two  days'  notice  t:horeof,  with  a  copy  of  th^ 
affidavit,  must  be  served  upon  the  plamtifif  s  attorney,  who  may 
oppose  the  application  by  proof,  by  affidavit,  that  one  or  more  of 
the  other  defendants  own,  or  have  an  interest  in  the  property. 

f  680.     [Am'd,  1877.]    Saretle*  to  Justify  If  reaalred. 

An  undertaking,  given  as  prescribed  in  the  ^^st  two  sections 
must  be  forthwith  filed  with  the  clerk.  A  copy  thereof,  with 
a  notice  of  the  filing,  must  be  forthwith  served  upon  the  plaintiff  $- 
attorney;  who  may,  within  three  days  thereafter,  give  notice  to 
the  sheriff,  that  he  excepts  to  the  suffaciency  of  the  8uretlP^1. 
Thereupon  the  sureties  must  justify,  upon  the  like  notice,  and  in 
like  manner,  as  bail  upon  an  arrest;  or  a  now,  "V-[^rtaking^  must 
be  given,  with  new  sureties,  who  must  justify  m  like  manner  If 
the  plaintiff  does,  not  except,  as  prescribed  in  this  st'ction,  he  i» 
deemed  to  have  waived  all  objection  to  the  sureties. 

Co.  Proc..  part  of  9   »*1.   »n>'d.    ^^^ 
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I  6»1.  Sherllf  may  retalm  property  vatll  iumUmmmtimm. 

The  sheriff  is  responsible  for  the  sufficiency  of  the  soretles;  and 
ne  may  retain  possession  of  the  property  attached,  and  the  pro- 
ceeds thereof,  until  the  objection  to  them  is  waiTed,  as  prescriUi 
m  tne  last  section,  or  they,  or  the  new  sureties,  joatify. 

M.,  M>t  of  tlM  MBM  section. 

S  «82.  Foresolnv  provisions  applicable  to  ▼easels. 

The  last  five  sections  are  applicable,  where  a  Teasel,  or  a  share 
or  interest  therein,  is  attached.  If  It  is  necessary,  to  enable  tht 
defendant  to  discharge  the  attachment,  the  court  or  judce  maj, 
by  order,  stay  any  proceeding  specified  in  article  second  of  this 
title,  or  extend  the  time  to  do  any  act  therein  specified. 

•tti^hmen^'^'    ^®***^      Partner,    mar   apply   to    dlsckarse 

If  a  warrant  of  attachment  is  levied  upon  the  interest  of  one  or 
more  partners,  in    the  property  of  a  partnership,  the  other  pa rt- 

?nntv  Z  V}^'  «^t^^"^N  "^^y  «t  any  time  before  final  judgment, 
applj    to   the  judge   who  granted   the  warrant,   or  to   the  rourt 
upon  an  affidavit  showing  the  facts,  for  an  order  to  dUchlrge  the 
attachment,  us  to  that  interest.  ^u«rfce  tui? 

Am'd  by  L.  1»12,  ch.  889,  in  effect  Apr.  15,  1912. 

I  e»4.  tAm'd,  1877,  IJIia.j      tndertaklnv  to  be  »lvea. 

Upon  such  an  application,  the  applicant  must  give  an  unde^ 

wn rSu'^'^i*'  'l^  ^''"If  ''>^  «utficient  sureties,  to  the  effect  tha?  (ley 
will  pay  to  the  sheriff,  on  demand,  if  judgment  is  recovMed 
against  the  defendant  whone  inten>st  in  a  partnership  is  so  le^ed 
upon,  an  amount  not  exceeding  a  sum,   specified  in  the  under- 

theZfend^nnt  rfh  "^'  ^"J"««  ?'^*T  /»^^  ^«^»«  o^  the  interest  Jf 
tne  defendant,  in  the  property  seized    by  virtue  of  the  attachment. 

conrfcfr  ^JLl^"  •*^"'*  or  judge      If  the  value,  in  the  opinion  J?  the 

judgl  determrnes!  ""''^''^***'''  ^^^  ^""^  ^h*^"  ^^  such  as  the  court  or 

Am'd  by  L.   1912.  ch.   389,   In  effect  Apr.    15,    1912. 

8  «06.   Court  or  Judflre  may  ascertala  valve. 

^'jy^  the  purpose  of  fixing  the  sum,  or  determining  the  suffi- 

nrlTL'^f'  *^^  «"^^^*^«»  the  court  or  judge  may  receive  affl^vite  or 
oral  testimony,  or  may  direct  a  reference.  a"iu*>tu»ur 

tlin,^ic^'**'*  plaintiff  entitled  to  notice  of  any  appltea- 

an'^mmlieatin?^^'^^^^  ^''l  direct,  that  the  plaintiff  have  notice  of 
Srtic le  or  >f  n. '  if  ^^.^^*h^'**f?  «f  property,  as  prescribed  in  this 
C?escdhP.l  Trf  th!  .l^^^'^ring  under  an  order  of  reference,  made  as 
nerr  w  or//  nnH.i"f  «e<tion;  and  if  the  applicant  does  not  ap- 
missed  or  denied  ^^^'^  *"'''""'  '^^  application  may  be  dl?- 
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ARTICLE  FOURTH. 

Regitlations  where  there  are  tico  or  more  toarrants  against  the 

same  defendant. 

See.  W.  Preferences  of  two  or  more  warrants. 
098.  Rule  aa  to  levy  under  a  junior  warrant. 
099-700.   [Repealed.  I 

701.  Undertaking,    by    junior    attaching   creditor,    to    prevent    release   of 

foreign  veaael. 

702.  Rale  ai»  tu  aub«eQu<  n(  attachment  of  foreign  vessel. 

703.  RlgbtM  of  junior  plaintiff   iu  action  by   senior  plaintiff  and  shPrlfT 

jointly. 
7(>#.  Jnnlor   plaintiff"  uiny   br    allnwod    to   commence   action   jointly  with 

fjberlff. 
705.  Rights  of  third  and  other  aubsequent  attaching  creditors. 

i  097.  Preference*  of  tyvo  or  more  vrArrants. 

Where  two  or  morp  wurnmtH  of  attachment*  a^painst  the  sAne 
defendant,  are  delivered  to  the  sheriff  of  the  same  county,  to  be 
executed,  their  •  respective  preferences,  and  the  rules,  where  a 
levy,  or  a  levy  and  sale,  have  been  made  under  a  junior  warrant, 
are  the  same,  as  where  two  or  more  executions,  against  the  prop- 
erty of  the  same  defendant,  are  delivered  to  the  sheriff  or  the 
same  county,  to  be  executed. 
See  2  R.  S.  366.  ||  14  and  15  (2  Edm.  879). 

i  608.  Rule  nu  to  levy  tinder  n  Junior  -warrant. 

Where  a  domestic  vessel,  or  share  or  interest  therein,  has 
been  attached,  and  afterwards  released,  as  prescribed  in  this 
title:  or  where  the  personal  property  of  a  partnership,  of  which 
the  defendant  was  a  member,  has  been  attached,  and  the  attach- 
ment afterwards  discharged,  upon  the  application  of  another 
partner,  as  prescribed  iu  this  title:  another  warrant.  a>?ainst  the 
same  defenclant.  shall  not  be  levied  on  the  same  property,  by  the 
sheriff  of  the  same  or  of  any  other  county,  until  after  the  first 
warrant  has  been  vacated  or  annulled.  But,  except  as  thus  pre- 
scribed, where  a  second  warrant,  against  the  same  defendant,  is 
delivered  to  the  same  sheriff,  he  must  execilte  it,  by  a  levy  upon 
property  within  his  county,  and  he  must  thereupon  take  the  same 
priK-eedrngs,  as  if  the  levy  was  made  under  the  first  warrant. 
See  ante.    |{    662   and  6D4. 

1099.    [Repealed,  1877.] 
I  TOO.    [Repealed,  1877,] 

I  701.  Undertaking  1>y  Junior  Mtachlnir  creditor  to   pre* 
vent   releaMe  of  forelarn  Teiiiiel. 

Where  a  foreign  vessel,  or  a  share  or  interest  therein,  has  been 
attached  and  valued,  as  prescribed  in  article  second  of  this  title, 
and  the  plaintiff,  in  the  first  warrant  of  attachment,  fails  to  give 
an  undertaking  to  prevent  the  release  thereof,  the  court  or  judge 
may  grant  to  the  plaintiff  in  a  second  warrant,  then  in  the  sher- 
ifTa  hands  for  execution,  an  extension,  of  not  more  than  three. 
days  thereafter,  within  which  to  furnish  an  undertaking,  in  all 
respectH  like  the  one  to  be  furnished  by  the  first  plaintiff.  And  if 
he  famishes  it,  within  that  time,  he  has  the  same  rights  and 
privileges,  and  is  subject  to  the  same  duties  and  liabilities,  with 
respect  to  the  vessel  and  its  proc€*eds,  and  the  subsequent  pro- 
ceedings relating  thereto,  as  if  his  was  the  first  warrant. 

f  702.  Rule  a»  to  anbiieqnent  attachment  of  foreign   veK- 
•el. 

If  a   foreign  vessel,   or  a  share  or  interest  therein,   has  been 
attached,  and  afterwards  rel(»nsed,  by  reason  of  the  failure  of  the 

1»1 
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plaintiff,  in  the  first  or  the  second  warrant,  to  give  an  undertak- 
ing to  prevent  the  release,  it  shall  not  be  a^aiu  attached,  under 
a  warrant  against  the  same  defendant,  which  has  been  delivered 
to  the  sheriff  of  the  same  county,  before  the  expiration  of  the 
time  within  which  the  undertakintf  should  have  been  furnished. 
But  it  may  be  ugain  attached,  under  a  subsequent  warrant 
against  the  same  defendant;  in  which  case,  the  plaintiff  therein, 
and  the  plaintiff  in  each  warrant  subse(iueutly  delivered  to  thi' 
sheriff,  have  the  same  rights,  and  privileges,  and  are  subject  to 
the  same  duties  and  liabilities,  with  respect  to  the  vessel  and  its 
proceeds,  and  the  subsequent  proeeeilings  relating  tliereto,  as  if 
the  warrant,  under  which  it  was  attached,  was  the  first  warrant 

I  703.  RfflrlttM  of  Junior  plaintiff  In  action  by  Mentor  plala- 
tlff  and  Mherm  Jointly. 

Where  the  plaintiff  in  a  warrant  of  attachment  has  commenced 
an  action,  in  the  name  of  himself  and  the  sheriff  jointly,  as  pre- 
scribed in  this  title,  a  plaintiff  in  a  junior  warrant  may  apply  to 
the  court  or  judge,  t<i  direct  as  to  the  c«)nduct,  discontinuance,  or 
settlement  of  the  same,  or  to  impose  terms,  conditions,  and  regula- 
tions as  to  the  continuance  thereof,  in  the  interest  of  the  appli- 
<*ant;  and  such  order  may  be  made  thereupon,  as  justice  reciuires. 
If  the  first  warrant  is  vacated,  or  the  nttnchment  thereunder  is 
released  or  discharged,  without  affecting  the  cause  of  action 
prosecuted  by  the  plaintiff  therein  and  the  sheriff  jointly,  the 
plaintiff  in  the  warrant  next  in  order,  may  upon  his  own  applica- 
tion, be  substituted  as  joint  plaintiff  with  the  sheriff,  by  an  order, 
made  as  upon  an  application  for  leave  to  bring  such  an  action. 

Sti'  ii   077-GSO,.  ante. 

I  7<)4.  Junior   plaintiff  may  be  allofred   to  commence  ac- 
tion Jointly  v»'lth  Mherllf. 

A  plaintiff  in  a  second  warrant  may  apply  to  the  court  or 
judge,  upon  notice  to  the  plaintiff  in  the  first  warrant,  and  to  the 
sheriflF,  ror  leave  to  bring  and  maintain,  in  the  name  of  himself 
and  the  sheriff  jointly,  any  action,  which  might  be  brought  in  the 
name  of  the  senior  plaintiff  and  the  sheriff.  If  it  appears  that 
the  plaintiff  in  the  farst  warrant  neglects  or  refuses  ti>  be  joine<i 
with  the  sheriff  in  such  an  action,  «>r  to  comply  with  the  terms, 
conditions,  and  regulations,  imposed,  either  upon  granting  him  an 
order  for  that  purpose,  or  upon  the  hearing  of  an  application, 
made  as  prescribed  in  this  section,  the  court  or  judge  may  grant 
to  the  plaintiff  in  the  second  warrant,  leave  to  bring  and  maiutaui 
such  an  action,  in  the  name  of  himself  and  the  sheriff  j<»intly, 
with  like  effect,  as  if  his  was  the  first  warrant. 

S  705.  RlflTlitM    of    third    and    otber    HnbHoqnent    attacblng 
credltom. 

Where  there  are  more  than  two  warrants  of  attachment, 
against  the  same  defendant,  the  plaintiffs  in  the  third  and  each 
subsequent  warrant  have,  according  to  their  resi)e<*tivp  priorities, 
the  .same  rights  and  privileges,  as  against  the  plaintiffs  in  all 
senior  warrants,  which  the  plaintiff  in  the  second  warrant  has. 
as  against  the  plaintiff  in  the  first,  and  are  subject  to  the  same 
duties  and  liabilities:  except  that  a  second  extension  of  the  time, 
within  which  to  furnish  an  undertaking  to  ])revent  the  release  of 
a  foreign  vessel,  or  a  share  or  interest  therein,  shall  not  be 
granted.  And  the  plaintiffs  in  two  or  more  junior  warrants  of 
attachment,  may,  by  agreement  among  themselves,  take  jointly, 
and  for  their  conuncm  benefit,  any  pnjceeding,  permitted  by  thi" 
title  to  be  taken,  by  the  plaint  ill  in  a  secoml  or  subse<inent  war- 
rant of  attachment:  pr(>vided  tliat  it  docs  not  interfere  with  thf 
nreferential  or  other  right  of  an  i-'tt  rniediate  plaintiff. 


§§  7(KM)8  ATTACHMENT  OF  PROPERTY,      c. 

article:  fifth. 

r 

Proceedings  after  judgment;  rights  of  parties  and  dui 
dieriff,  after  the  loarrant  is  vacatexl  or  annulled,  or  t 
mep-t  discharged. 

^.  706.  Execution  to  issue  to  sheriff  who  has  levied. 

707.  When  Judgment  enforceable  only  against  attached  prop* 
tOS.  Jndgment  In  the  principal  action;  bow  satisfied. 

709.  When   attachment  discharged,   etc..    property   to  be  rest 

feOdant. 

710.  Additional   proTlslon   for   his   relief. 

711.  Cancelling  notice   attaching   real  property. 

712.  When  sheriff  to  return  warrant  and  his  proceedings. 

I  706.  execution  to  Uiaae  to  aherllK  fvho  ha«  levt' 

Where  a  levy,  under  a  warrant  of  attachment  in  u 
has  been  made,  an  execution  against  property,  upon  a  f 
ment  in  favor  of  the  plaintiff  therein,  recovered  after  tl 
tion  of  the  term  of  office  of  the  sheriff,  who  made  the  I 
neveriheiesji  be  directed  to  and  executed  by  that  sheri 
another  person  is  designated  by  law  to  complete  the  i 
business  pertaining  to  his  office;  or,  in  that  case,  to  the 
designated. 

S  707.  [Am'd,  1877.]  When  Jndarment  enforoen 
asninat   attaclted    property. 

Where  a  defendant,  who  has  not  appeared,  is  a  non-r< 
the  State,  or  a  foreign  corporation,  and  the  summons  w 
without  the  State,  or  by  publication,  pursuant  to  an 
tained  for  that  purpose,  as  proscribed  in  chapter  fifth  o\ 
the  judgment  can  be  enforced  only  against  the  property  i 
been  levied  upon,  by  virtue  of  the  warrant  of  attachme 
time  when  the  judgment  is  entered.  3ut  this  section 
declare  the  effect  of  such  a  judgment,  with  respect  to 
cation  of  any  statute  of  limitation. 

f  70H.  [AmM,  1877,  1912.]  J|id«ment  in  tl^e  prln 
tioa;  how  antisiled. 

Where  an  execution  against  property  is  issued  upoi 
ment  for  the  plaintiff,  in  an  action  in  which  a  warrant 
Bent  has  been  levied,  the  sheriff  must  satlBfy  it,  as  foil 

1.  He  must  pay  over  to  the  plaintiff  all  money  attache 
and  the  proceeds  of  all  sales  of  perishable  property,  or  o: 
»\  or  share  or  interest  therein,  or  animaln.  sold  by  h 
«ny  debts,  or  other  things  in  action  collected  or  sold  by  1 
mnch  thereof  as  is  necessary  to  satisfy  the  judgment. 

2.  If  any  balance  remains  due,  he  must  sell,  under  t 
tlott,  the  other  personal  property  attached,  or  so  much  1 
is  necessary;  including  rights  or  shares  in  the  stock  of 
dation  or  corporation,  or  a  bond  or  other  instrument  foi 
ment  of  money,  executed  and  issued,  with  the  interets 
sanexed,  if  any,  by  a  government,  state,  county,  public 
monicipal  or  other  corporation,  which  is  in  terms  negc 
otherwise,  whether  past  due,  or  yet  to  become 
not  including  any  other  debt  or  thing  in  action.  If 
weds  of  that  property  are  iuKUtBcient  to  satisfy  i 
oient,  and  the  execution  requires  him  to  satisfy  it  oi 
other  personal  property  of  the  defendant,  he  must  sell 
tonal  property,  upon  which  he  nas  levied  by  virtue  of  t 
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tion.  If  the  proceeds  of  the  personal  property,  applicable  to  the 
execution,  are  insufficient  to  satisfy  the  judgment,  the  sheriff 
must  sell,  under  the  execution,  all  the  right,  title,  and  interest 
which  the  defendant  had  in  the  real  property  attached,  ift  the 
time  when  the  notice  was  filed,  or  at  any  time  afterwards,  before 
resorting  to  any  other  real  property. 

3.  If  personal  property  attached,  belonging  to  the  defendant, 
has  passed  out  of  the  hands  of  the  sheriff,  without  having  been 
sold  or  converted  into  money,  and  the  attachment  has  not  been 
discharged  as  to  that  property,  he  must,  if  practicable,  regain  pos- 
session thereof;  and,  for  that  purpose,  he  has  all  the  authority 
which  he  had,  to  seize  the  same  under  the  warrant.  A  persoo, 
who  wilfully  conceals  or  withholds  such  property  from  him,  is 
liable  to  double  damages,  at  the  suit  of  the  party  aggrieved. 

4.  Until  the  judgment  is  paid,  he  may  collect  tne  debts  and 
other  things  in  action  attached,  and  prosecute  any  undertaking, 
which  he  has  taken  in  the  course  of  the  proceedings,  and  apply 
the  proceeds  thereof  to  the  payment  of  the  judgment. 

6.  At  any  time  after  levying  the  attachment,  the  court,  upon 
the  petition  of  the  plaintiff,  accompanied  with  an  affidavit,  speci- 
fying fully  all  the  proceedings  of  the  sheriff,  since  the  levy  undtf 
the  warrant,  the  property  attached,  and  the  disposition  thereof; 
and  the  affidavit  of  the  sheriff,  showing  that  he  has  used  dili' 
gence,  in  endeavoring  to  collect  the  debts  and  other  things  in  ac- 
tion attached,  and  that  a  portion  thereof  remains  uncollected: 
may  direct  the  pheriff  to  sell  the  remaining  portion,  upon  such 
terms,  and  in  such  manner,  as  it  thinks  proper.  Notice  of  the  ap- 
plication must  be  given  to  the  defendants  attorney,  if  the  defend- 
ant appeared  in  the  action.  If  the  summons  was  not  personally 
served  on  the  defendant,  and  he  did  not  appear,  the  court  may 
make  such  order  as  to  the  service  of  notice,  as  it  thinks  proper; 
or  may  grant  the  npplication  without  notice. 
.  Co.  Proc..   fi  237.  am'd.      Axn'd  by  U   1912.  eta.  40.  in  efl«c(  Sept   1.  1913. 

§  709.  (Am*d,  1877.]  \%lien  attachment  dlncharsed,  etc., 
property  to  be  rentored  to  defendant. 

Where  a  warrant  of  attachment  is  vncntod,  or  annulled,  or  an 
attachment  is  dischnrge^l,  upon  the  applicHtion  of  the  deXendnnt. 
the  sheriff  must,  except  in  a  case  whore  it  is  otherwise  specially 
prescribed  by  law,  deliver  over  to  the.  defendant,  or  to  the  person 
entitled  thereto,  upon  reasouablo  demand,  and  upon  paymeui  or 
all  costs,  charges,  ai:d  expenses,  legally  ^harp^able  by  the  sheriff, 
all  the  attached  pf»rsonal  property  remaining  in  his  hands,  or  that 
portion  thereof,  as  to  which  the  attachment  is  discharged;  or 
the  proceeds  thereof,  if  it  has  been  sold  by  him. 

la.,  last  seoteiuM  «£  i  287,  and  part  of  M  289  and  240.    8m  ft  S848.  mbd.  12. 

I  710.   Additional  provlnlon  for  his  relief. 

Where  the  sheriff  is  required  by  this  title,  to  deliver  attached 
property,  or  the  proooeds  thereof,  to  the  defendant,  he  must  also 
deliver  to  him,  unless  otherwise  specially  directed  by  the  court  or 
judge,  all  books  of  account,  vouchers,  evidences  of  debt,  muni- 
ments of  title,  or  other  papers,  relating  to  the  property,  either 
real  or  personal,  or  to  its  proceeds;  together  with  all  undertak- 
ings, relating  thereto,  which  he  has  taken  in  the  course  of  the  pro- 
ceedings, and  which  have  not  been  fully  satisfied;  except  an  un- 
dertaking, given  by  the  defendant,  upon  the  dipc^^arge  of  property. 
He  must  also  deliver  a  written  assignment,  duly  acknowledged,  of 
each  undertaking,  so  delivered,  and  of  each  other  instrnment,  to 


§§  711-12  ATTACHMENT  OF  PROPERTY,      c,  7, 

irhich  the  defendant  is  thus  entitled,  an  assignment  of  ' 
oecessary  to  perfect  or  protect  the  defendant's  title  there 
defendant  must  also,  but  upon  his  own  application  only, 
Btitated  in  place  of  the  sheriif,  or  the  sheriff  and  the 
jointly,  in  an  action  brought  as  prescribed  in  this  title; 
court  or  judge  may  impose,  as  a  condition  of  granting  tl 
of  substitution,  such  terms  as  justice  requires,  with  re 
indemnity  and  payment  of  expenses.  The  defendant' 
without  respect  to  property  attached  and  not  disposed  of, 
undertaking,  or  other  instrument,  to  which  he  is  thus  enti 
the  same  as  those  of  the  sheriff,  while  the  warrant  was 
force,  except  where  his  rights  are  specially  defined  or  r 
by  law. 

}  711.  Cancelling  notice  attaching  real  property. 

At  any  time  after  the  warrant  of  attachment  has  been 
or  annulled,  or  the  attachment  has  been  discharged  as 
property  attached,  the  court  may,  in  its  discretion,  upon 
plication  of  any  person  aggrieved,  and  upon  such  noti* 
deems  just,  direct,  that  any  notice,  filed  for  the  purpose  ol 
ins  the  property,  be  cancelled  of  rec<H'd,  by  the  clerk 
county  where  it  is  filed  and  recorded.  The  cancellation 
made  by  a  note,  to  that  effect,  on  the  margin  of  the  recor 
ring  to  the  order;  and,  unless  the  order  is  entered  in  tl 
derk*8  office,  a  certified  copy  thereof  must,  at  the  same 
filed  therein. 

Ol.  Proc.,   part  of  |  132,   am'd  and  enlarged. 

I  712.  lVb«n  sberlfl  to  retnrn  ^rarrant  and  lita  pi 


Where  a  warrant  of  attachment  has  been  vacated  or  a 
the  aherilf  must  forthwith  file,  in  the  clerk's  office,  the  i 
wkh  a  return  of  his  proceedings  thereon.  Upon  the  ap] 
of  either  party,  and  proof  of  the  sheriff's  neglect,  the  coi 
direct  him  so  to  do,  forthwith,  or  within  a  specified  time. 

U.,  I  242.  ain*d.  anC  coDSoUdated  with'  so  much  uf  2  R.   S.   18 
14),  aa  ralataa  to  the  tttnm  of  the  warrant. 
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TITLE  IV. 

Other    provisional    remedies  j    general   and  nuscellaneGiis 

provisions. 

Article  1.  Recelvera. 

2.  Deposit,  deliyery,  or  coDreyance^  of  property. 
8.  General   and  miscellaneeus  proTtslonfl. 

ARTICLE   FIRST. 

Meceivers 

Sec.  713.  Receiver;   when  appointed. 

714.  Appointment   of   receWer;    notice   of   application. 

715.  Security. 

710.  Certain  receivers  may  Iiold  real  property. 

§  713.  [Am'dy  189S.]    Receiver  |  vtriien  appointed. 

In  addition  to  tlie  cases,  where  the  appointment  of  a  receiTer 
is  specially  provided  for  by  law,  a  receiver  of  property,  which  if 
the  subject  of  an  action,  in  the  supreme  court  or  a  county  court, 
may  be  appointed  by  the  court,  in  either  of  the  following  cases: 

1.  Before  final  judgment,  on  the  application  of  a  party  who  es- 
'  tablishes  an  apparent  right  to,  or  interest  in,  the  property,  where 

it  is  in  the  possession  of  an  adverse  party,  and  there  Is  danger 
that  it  will  be  removed  beyond  the  jurisdiction  of  the  court,  or 
lost,  materially  iniured,  or  destroyed. 

2.  By  or  after  the  final  judgment,  to  carry  the  judgment  into 
effect,  or  to  dispose  of  the  property,  according  to  its  directions. 

3.  After  final  judgment,  to  preserve  the  property,  during  the 
pendency  of  an  appeal. 

The  word,  '*  property,"  as  used  in  this  section,  includes  the 
rents,  profits,  or  other  income,  and  the  increase,  of  real  or  per- 
sonal property. 

U  1886.  ch.  M6. 

S  714.  [Ana'dy  1879,  1903.]  AppolntmeAt  of  roeet-rer)  no- 
tice of  a.ppIlcatlon. 

•Notice  of  an  application,  for  the  appointment  of  a  receiver  in 
an  action,  before  judgment  therein,  must  be  given  to  the  adverse 
party,  unless  he  has  failed  to  appear  in  the  action,  and  the  time 
limited  for  his  appearance  has  expired.  But  where  an  order  has 
been  made,  as  prescribed  in  section  four  hundred  and  thirty- 
eight  of  this  act,  the  court  may,  in  its  discretion,  appoint  a 
temporary  receiver,  to  receive  and  preserve  the  property,  without 
notice,  or  upon  a  notice  given  by  publication  or  otherwise,  as  he 
thinks  proper.  But  where  the  action  is  for  the  foreclosure  of  a 
mortgage,  which  mortgage  provides  that  a  receiver  may  be  ap- 
pointed without  notice,  notice  shall  not  be  required. 

See  §  827,  post;  L.  190S,  ch.  217.     In  effect  Sept.  1.  1903. 

}  716.  [Am'd,   1R06.]    Secnrltr* 

A  receiver,  appointed  in  an  action  or  special  proceeding,  must, 
before  entering  upon  his  duties,  execute  and  file  with  the  proper 
clerk,  a  bond  to  the  people,  with  at  least  two  sufficient  sureties, 
in  a  penaltv  fixed  by  the  court,  judge,  or  referee,  making  the  ap- 
pointment, conditioned  for  the  faithful  discharge  of  his  duties  as 
receiver;  and  the  execution  of  nny  such  bond  by  any  fidelity  or 
purotv  company  authorized  by  the  laws  of  this  state  to  transact 
hnsinesp.  shall  be  equivalent  to  the  execution  of  said  bond  by  two 
sureties.    And  the  court,  or,  where  the  order  was  made  out  01 
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court,  the  jadge  makiiig  the  order,  by  or  pursuant  to  which  the 
receiTer  was  appointed^  or  his  successor  in  office,  may,  at  anv 
time,  remove  the  receiver,  or  direct  him  to  give  a  new  bond,  with 
new  sureties,  with  the  like  condition.  But  the  foregoing  provi- 
sions of  this  section  do  not  apply  to  a  case  where  special  provi' 
Bion  is  made  by  law,  for  the  security  to  be  given  by  a  receiver,  or 
for  increasing  the  same,  or  for  removing  a  receiver.  A  receiver 
who,  having  executed  and  filed  a  bond  as  provided  for  in  this  sec- 
tion, before  presenting  his  accounts  as  receiver,  must  give  notice 
to  the  surety  or  sureties  on  his  official  bond,  of  his  intention  to 
present  his  accounts,  not  less  than  eight  days  before  the  day  set 
for  the  hearing  on  said  accounting.  The  same  notice  must  be 
given  to  such  surety  or  sureties  where  the  accounting  is  ordered 
on  the  petition  of  a  person  or  persons  other  than  the  receiver, 
and  in  no  case  shall  the  receiver  s  accounts  be  passed,  settled  or 
allowed,  unless  the  said  notice  provided  for  in  this  section  shall 
have  first  been  given  to  the  surety  or  sureties  on  the  official  bond 
of  such  receiver. 

See  port,  If  Siasie;  &lco  IS  729-730.    In  effect  March  11.   18M.    L.   1886. 
ch.  M. 

S  716.  {Am'd,  IfiWi,  1900.1  Certalii  recelv^ern  may 'hold 
yeml  properfT* 

A  receiver,  appointed  by  or  pursuant  to  an  order  or  a  judgment, 
in  an  action  in  the  supreme  court  or  n  county  court,  may  take 
and  hold  real  property,  upon  such  trusts  and  for  such  purposes 
as  the  court  dir*»cts.  subject  to  the  direction  of  the  court,  from 
time  to  time,  respecting  the  disposition  thereof. 

L.  1895.  ch.  946:  L.  1845.  ch.  112,  I  1  (4  Ertm.  562),  am'd.  Am'd  by 
U  1909,  cb.  65.  Also  partly  n^pealod  by  L.  1»(>6.  ch.  28.  See  Oonnolldated 
I-avK.  tit.  OeneraJ  Porporatton  Law,  I  243.  8e«  note  43  of  uotw  of 
Bcsrd  of  Statutory  CousoHdatloii  at  eud  of  code. 
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article:  sescond. 

Deposit,  delivery  or  conveyance  of  property. 

8»c.  717.  Oonrt  may  order  a  deposit  or  delivery  of  property  In  certain  cnna. 
718.  When  iberlff  may  take  and  convey,  etc.,  proper^. 

S  717.  [Aiu*d,  1877.]  Court  may  order  m.  deposit  or  deltv- 
*ery  of  property  flu  eertala  eases. 

Where  it  is  admitted,  by  the  pleading  or  examination  of  a  party » 
that  he  bus,  In  his  possession  or  under  his  control,  moDe>'^,  or 
other  personal  property  capable  of  delivery,  which,  bein^:  the  'sub- 
ject of  the  action  or  special  proceedings,  is  held  by  him  as  trtntee 
for  another  party,  or  which  belongs  or  is  due  to  another '  party, 
the  court  may,  in  Its  discretion,  grant  an  order,  upon  notioe,  that 
it  be  paid  into,  or  deposited  in  court,  or  deliTerea  to  that  party, 
with  or  without  security,  subject  to  the  further  direction  of  the 
court. 

Go.  Proc..   part  of  |  244,   am'd.    See  pest.  H  743-7^. 

S  718.   IVlien  sheriff  may  take  and  convey,  etc.,  property. 

Where  the  court  has  directed  a  deposit  or  delivery,  as  pre- 
scribed in  the  last  section;  or  where  a  judgment  directs  a  party 
to  make  a  deposit  or  delivery,  or  to  convej'  real  property;  if  the 
direction  is  disobeyed,  the  court,  besides  punishing  the  disobe- 
dience as  a  contempt,  may,  by  order,  require  the  sheriflf.to  take, 
and  deposit  or  deliver  the  money  or  other  personal  property,  or 
to  convey  the  real  property,  in  conformity  with  the  direction  of 
the  court. 

Id.,  \  2144,  the  last  sentence  bat  one  aM*d. 
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ARTICIiBS   THIRD. 

General  and  misceUaneotisprovisUnu, 

0ee.  719.  Arrest,   injonctioii,   aDd   attachment;  wben   not   to   b«  granted  to- 
gether. 
720.  OouDterdalm,  proTltlonal  lemediea. 

S  719.  [Am'fl,  1879.]  Arrest,  iajmtoetlon,  and  att««lftuent; 
w^ben  not  to  be  granted  tos^tber. 

Where  application  for  an  order  of  arrest,  nH'  injunction,  and 
a  warrant  of  attachment,  or  two  of  them,  is  made,  in  the  same 
action,  against  the  same  defendant;  and  it  satisfactorily  appears 
that,  onder  the  particolar  circumstances  of  the  case,  two  or  all 
of  them  are  not  necessary  for  the  plaintiffs  security,  the  court 
or  judge  may,  in  its  or  his  diacretion,  require  the  plaintiff  to 
elect  between  them.  Where  an  application  is  made  to  obtain, 
vacate,  modify,  or  set  aside  an  order  of  arrest,  injunction  order, 
or  warrant  of  attachment,  the  court  or  judge  must  finally  decide 
the  same,  within  twenty  days  after  it  is  submitted  for  decision. 

S  720.   [Am*d,  1879.]    Cannterclalm,  pro-rlalonal  remedies. 

Where  the  defendant  interposes  a  counterclaim,  and  there- 
upon demands  an  affirmative  judgment  against  the  plaintiff, 
his  right  to  a  provisional  remedy  is  the  same  as  in  an  action 
brought  by  him  against  the  plaintiff,  for  the  cause  of  action 
stated  in  the  counterclaim,  and  demanding  the  same  judgment. 
And  for  the  purpose  of  applying  to  such  a  case  the  prbvisions 
of  this  act,  the  defendant  is  deemed  the  plaintiff,  the  plaintiff 
is  deemed  the  defendant,  and  the  counterclaim  so  set  forth  la 
the  answer  is  deemed  the  complaint. 

6  ISO 
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CHAPTER  Vni. 

Miscellaneous  Interlocutory  Proceeding's,  and  Regu- 
lations of  Practice. 

n  LE    I.— MifltokM,  Omtnloftt,  Defects,  and  IrreiraUritiev 

ITLK   II.—  Tender,  Md  oiker  OfTeri  and  JteqnetU  to  the  Adrene  Pwrty* 

TITIiS  III.—  PaymeAt  ef  Xoaey  lato'Coirt,  Md  Care  *ad  Dlnpoaittoa  Tkereef. 

TITLE  IV.— Prorefdlttff*  vpov  the  Death  or  Diiah'llty  of  a  Party,  w  the 
Iraatier  uf  hie  laterrnt. 

TITLE   T.—  Motion!  and  Orders  Generally. 

TITLE    TI.—  HIseellaneons  Practice  Bef(aUllons. 

TITLE  I. 

Mlstake^i  omissions,  defects,  and  irregiilarities. 

SfC.   721.  Defects  cured  by  verdict,  etc.,  and  by  Judgment. 
722.  Such  defects  to  be  Hiipplled. 

728.  Amendments  by  tbe  court;  dlsregaTdlng  Immaterial  t^rrurp.  etc. 
724.  Relief  against  omlaslons,  etc.;  amendments  to  conform  procetdlnc^ 
Y25.  Returns  by  officers,  etc. 

726.  Papers  lost  or  withheld:  how  supplied. 

727.  Order  of  court:  when  necessary  to  amend. 

728.  Disregarding  defects  In  affldaTlts. 

729.  Certain  bonds,  etc..  when  sufficient. 

730.  Amending  defects  in  bonds,  etc. 

S  721.  [Am'd,  1879.]  Defeet*  cured  by  Terdlct,  •to.p  »»d 
br  Ivdvment. 

In  a  court  of  record,  where  a  verdict,  report  or  decision  hta 
been  rendered,  the  judgment  shall  not  be  stayed,  nor  shall  any 
judgment  of  a  court  of  record  be  impaired  or  affected,  by 
reason  of  either  of  the  following  imperfections,  omissions, 
defects,  matters,  or  things,  in  the  process,  pleadings  or  other 
proceedings: 

1.  For  want  of  a  summons,  or  other  writ 

2.  For  any  fault  or  defect  in  process;  or  for  misconceiving  0 
process,  or  awarding  it  to  a  wrong  officer. 

3.  For  an  imperfect  or  Insufficient  return  of  a  sheriff  or  other 
officer;  or  because  an  officer  has  not  subscribed  a  return,  actually 
made  by  him. 

4.  For  a  variance  between  the  summons  and  complaint. 

5.  For  a  mispleading,  insufficient  pleading,  or  jeofail. 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance,  by  attorney,  of  an  infant  party,  if  the 
verdict,  report,  or  decision,  or  the  judgment.  Is  in  his  favor. 

8.  For  omitting  to  allege  any  matter,  without  proof  of  which 
the  verdict,  report,  or  decision  ought  not  to  have  been  rendered. 

9.  For  a  mistake  in  the  name  of  a  party  or  other  person;  or 
in  a  sum  of  money;  or  in  the  description  of  property;  or  in 
reciting  or  stating  a  day,  month,  or  year;  where  the  correct 
name,  sum,  description,  or  date  has  been  once  rightly  stated,  in 
any  of  the  pleadings  or  other  proceedings. 

10.  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  entering  judgment,  or  making  up  the 
Jndgment-roll. 

12L  For  an  omission  on  the  part  of  a  referee  to  be  sworn; 
or  for  any  other  default  or  negligence  of  the  clerk,  or  any  other 
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officer  of  the  court,  or  of  a  part/,  hit  attorney  or  counsel,  by 
wjblch  the  adverse  party  has  not  been  prejodioed. 

t  E.  8.  424,  426,  I  7  <2  Bdm.  442,  44S),  ani'd. 

I  7S8.  Swell  def eet«  to  be  svipplled. 

Bach  of  the  omissions,  imperfections,  defects,  and  variances, 
•pedfied  in  the  last  section,  and  any  other  of  like  nature,  not 
being  against  the  right  and  justice  of  the  matter,  and  not  alter- 
ing the  issue  between  the  parties,  or  the  trial,  must,  when 
necessary,  be  supplied,  and  the  proceeding  amended,  by  the 
court  wherein  the  judgment  is  rendered,  or  by  an  appellate 
court 

u.  I  a. 

I  728.  [Ain*d,  1877,  1800.]  Amendments  hr  the  eonrtf 
Alsresardlns    Immaterial    errors,    etc. 

The  court  may,  upon  the  trial,  or  at  any  other  stage  of  the 
action,  before  or  after  judgment,  in  furtherance  of  justice,  and 
on  such  terms  as  it  deems  just,  amend  any  process,  pleading,  or 
other  proceeding,  by  adding  or  strilcing  out  the  name  of  a  person 
as  a  party,  or  by  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect,  or  by  inserting  an  allegation 
material  to  the  case;  or,  where  the  amendment  does  not  change 
•ubstantiaily  the  claim  or  defence,  by  conforming  the  pleading 
or  other  proceedings  to  the  facts  proved.  And,  in  every  stage 
of  the  action,  the  court  must  disregard  an  error  or  defect,  in 
the  pleadings  or  other  proceedings,  which  does  not  affect  the 
substantial  rights  of  the  adverse  party.  When  amending  a 
pleading  or  permitting  the  service  of  an  amended  or  supple- 
mental pleading  in  a  case  which  is  on  the  general  calendar  of 
issues  of  fact,  the  court  may  direct  that  the  case  retain  the 
place  upon  such  calendar  which  it  occupied  before  the  amend- 
ment or  new  pleading  was  allowed,  and  that  the  proceedings 
had  upon  the  amended  or  supplemental  pleadings  shall  not 
tff»Krt  Uie  place  of  the  case  upon  such  calendar,  or  render  neces- 
•ary  the  service  of  a  new  notice  of  trial. 

Cn.  Proe.,  t  ITS,  mnd  the  first  clauae  of  1 178 ;  the  Moood  elmuM  of  the  Imtter  ■eotlon 
ortnff  inelnded  In  f  i2l,  ante.   L.  iflOO,  ch.  9S1.   In  effect  SeptemtMr  1,  UOO. 


I  724.  Relief  asalnst  omissions,  ete.)  aniendments  to  eon- 
form  proeeedlnvs. 

The  court  ma;^  likewise,  in  its  discretion,  and  upon  such  terms 
as  justice  requires,  at  any  time  within  one  year  after  notice 
thereof,  relieve  a  party  from  a  judgment,  order,  or  other  procc^- 
in^,  taken  against  him  through  his  mistake,  inadvertence,  sur- 
pnse,  or  excusable  neglect;  and  may  supply  an  omission  in  any 
proceeding.  Where  a  proceeding,  taken  by  a  party,  fails  to  con- 
form to  a  provision  of  this  act,  the  court  may,  in  like  manner, 
and  upon  like  terms,  permit  an  amendment  thereof,  to  conform 
it  to  the  provision. 

Ilk,  I  174,  am'd.    See  U  781,  7S3,  784,  1288. 

i  726.  Retnrna  by  olllcers,  ete. 

A  court,  to  which  a  return  is  made  by  a  sheriff  or  other  o^cer, 
or  by  a  subordinate  court  or  other  tribunal,  may,  in  its  discre^ 
tion,  direct  the  return  to  be  amended,  in  matter  of  form,  either 
before  or  after  judgment. 

IR.8.tfl(3Idm.44D. 
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S  729.  "pApem  lo«t  or  ^wltlilieldi  boir  ■wpplled. 

Where  an  originul  pleading:  or  paper  is  loBt,  or  withheld  by  any 
person,  the  court  may  authoriase  a  copy  to  be  filed  and  aaed,  in- 
itead  of  the  original. 

Co.  Proc..i422. 

{  727.  Order  of  coarft  "wlieii  necessary  to  anend. 

A  process,  pleading,  or  record,  shall  not  be  altered,  by  the 
?]erk  or  any  other  oflScer  of  the  court,  or  by  any  other  person, 
wUhovt  the  direction  of  the  court,  or  of  another  court  of  com- 
petent authority;  except  in  a  cate  where  a  party,  or  kto  attoniey« 
M  apecially  authorized  by  law  to  amend  a  pleading. 

2  R.  S.  426  (2  Edm.  443).  am'd. 

(  728.  DlMregrnrdlngr  defects  In  aflldaTlta. 

The  want  of  a  title,  or  a  defect  in  the  title,  of  an  affidavit, 
does  not  impair  it.  if  it  intelligibly  refers  to  the  action  or  special 
proceeding,  iu  which  it  is  made. 

Go.  Proc.,  fi  iOCi. 

S  720.    Certain  bonds»  etc.,  ^rlten  sulllclent. 

A  bond  or  undertaking,  required  by  statute  to  be  given  by  a 
person,  to  entitle  him  to  a  right  or  privilege,  or  to  take  a  pro- 
ceeding, is  sufficient,  if  it  conforms  substantially  to  the  form 
therefor,  prescribed  by  the  statute,  and  does  not  vary  therefrom, 
to  the  prejudice  of  the  rights  of  the  party,  to  whom,  or  for 
whose  benefit,  it  is  given. 

3  R.  S.  566  (2  Edm.  676),  am'd. 

i  780.  Amending:  defects  In  bonds,  etc. 

Where  such  a  bond  or  undertaking  is  defective,  the  court, 
officer,  or  body,  that  would  be  authorized  to  receive  it.  or  to 
entertain  a  proceeding  in  consequence  thereof,  if  it  was  perfect, 
may,  on  the  application  of  the  persons  who  executed  it,  amend 
it  accordingly;  rnd  it  shall  thereupon  be  valid,  from  the  tim«> 
of  its  execution. 

Id.,  I  84.  am'd. 
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TITIiB  n. 
Tender,  and  other  oflbrs  and  requeats  to  the  adverse  party* 

B«c.  7tl.  Tender  tttrnt  rait. 

712.  Amoont  to  be  paid  Into  coart. 

TBS.  Effect  of  eafflcfent   tender. 

TM.  Wlien  te  be  deducted  from  recorery,  etc. 

TIB.  Reqnirins  admlMlon  of  genolnenees  of  paper. 

TM.  Offer  to  Uqaldate  damafee  ooodltlonal^. 

TST.  JBffect  of  refnsal  of  offer. 

788.  Defendant's  offer  to  compromlae;  proceedings  thereon. 

T3Q.  Plaintiff*!  offer  to  compromiBe  connterclaim ;  proceedings  tbereon. 

740.  Offer  and  acceptance,   oy  whom  subscribed. 

741-742.  [Repealed.] 

1  T81.  Tender  After  euit. 

Where  the  complaint  demands  judgment  for  a  sum  of  money 
only;  and  the  action  is  brought  to  recover  a  sum  c<ertain,  or 
which  may  be  reduced  to  certainty  by  calculation;  or  to  recover 
damages  for  a  casual  or  involuntary  personal  injury,  or  a  like 
injury  to  property;  the  defendant,  or  his  attorney,  may,  at  any 
time  before  the  trial,  tender  to  the  plaintiff,  or  his  attorney,  such 
a  sum  of  money,  as  he  conceives  to  be  sufficient  to  make  amends 
for  the  injury,  or  to  pay  the  plaintiff's  demand;  together  with 
the  costs  of  tiie  action,  to  that  time. 

2  R.  8.  068,  i  20  (2  Bdm.  674),  am*d. 

I  782.  [An'd,  1877.]     Amount  to  be  paid  Into  conrt. 

A  tender,  made  as  prescribed  in  the  last  section,  does  not 
avail  the  defendant,  unless  the  money  is  accepted,  or  is  paid 
into  court,  and  notice  thereof  in  writing  served  upon  the  plain- 
tiiFs  attorney  before  the  trial  and  within  ten  days  after  the 
tender.  If  the  plaintiff  takes  out  the  amount  paid  in,  he  accepts 
the  tender. 

}  T88.  BSffeet  of  snlBcsflent  tender. 

If  it  appears,  upon  the  trial,  that  the  sum  so  tendered  was 
sufficient  to  pay  the  plaintiff's  demand,  or  to  make  amends  for 
the  injury,  and  also  to  pay  the  costs  of  the  action,  to  the  time 
of  the  tender,  the  plaintiff  cannot  recover  costs  or  interest,  from 
the  time  of  tnf  tender,  but  must  pay  the  defendant's  costs  from 
that  time. 

3  R.  8.  664.  H  21  and  22  (2  Bdm.  674).  consolidated.  See  Co.  Proc.,  {  386: 
post.  I  788. 

{  784.  'Wben  to  be  dedneted  from  recoirery,  etc. 

If  the  plaintiff  proceeds  in  the  action,  after  accepting  the 
tender,  the  sum  accepted  must  be  deducted  from  the  recovery, 
and  judgment  rendered  for  the  residue,  if  any;  and,  if  the  tender 
and  acceptance  do  not  appear  in  the  pleadings,  a  memorandum 
thereof  must  be  annexed,  to  the  judgment-roll.  The  plaintiff's 
right  to  recover  costs,  and  his  liability  to  pay  costs  to  the 
defendant,  are  determined  by  the  amount  of  the  residue. 

M.,  I  28. 

I  78S.  Ile«nirtnv  sUlmleelon  of  vennlneneee  of  paper. 

The  attorney  for  a  party  may.  at  any  time  before  the  trial, 
exhibit  to  Ae  attorney  for  the  adverse  party,  a  paper,  materia! 
to  the  action,  and  request  a  written  admission  of  its  genuineness. 
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If  the  admission  is  not  given,  within  four  days  after  the  request, 
and  the  paper  is  proved  or  admitted  on  the  trial,  the  expt^nses, 
incurred  by  the  party  exhibiting  it,  in  order  to  prove  its  genuine- 
ness, must  be  ascertained  at  the  trial*  and  iMud  by  the  party 
refusing  the  admission;  unless  it  appears,  to  the  satisfaction  of 
the  court,  that  there  was  a  good  reason  for  the  refusal. 
Co.  Proc.,  part  of  8  888. 

8  736.  Offer  to  liQulditte  damases  conditionally. 

In  an  action  to  recover  damages  for  breach  of  a  contract,  the 
defendant's  attorney  niav,  with  the  answer,  serve  upon  the 
plaintiflTs  attorney,  a  wiwlen  offer,  that,  if  the  defendant  fails 
in  his  defence,  the  damages  may  be  assessed  at  a  specified  sum. 
If  the  plaintiff  serves  notice,  that  he  accepts  the  offer,  with 
or  before  the  notice  of  trial,  and  damages  are  awarded  to  him 
on  the  trial,  they  must  be  assessed  accordingly. 

Id.,  f  386.  . 

i  737.   [Am'd,  1877.]    Sff«et  of  refnsal  Of  oCer. 

If  the  plaintiff  does  not  accept  the  offer,  he  cannot  prore  it, 
upon  the  trial.  But  if  the  damages,  awarded  to  him,  do  not 
exceed  the  sum  offered,  the  defendant  is  entitled  to  recover  the 
expenses,  necessarily  incurred  by  him  in  preparing  for  the  trial 
of  the  question  of  damages.  The  expenses  must  be  ascertained, 
and  the  amount  thereof  determined  by  the  judge,  or  the  referee, 
by  or  before  whom  the  cause  is  tried. 

Id.,    i    887. 

8  788.  [Ant*d,  1877.]  Defendant**  offer  to  oouipromisei 
proceedlnira   tbereon. 

The  defendant  may,  before  the  trial,  serve  upon  the  plaintiff's 
attorney,  a  written  offer,  to  allow  judgment  to  be  taken  against 
him,  for  a  sum,  or  property,  or  to  the  effect,  therein  specified, 
with  costs.  If  there  arc  two  or  more  defendants,  and  the  action 
can  be  severed,  a  like  offer  may  be  made  by  one  or  more  defend- 
ants, against  whom  a  separate  judgment  may  be  taken.  If  the 
plaintiff,  within  ten  days  thereafter,  serves  upon  the  defendant's 
attorney,  a  written  notice  that  he  accepts  the  offer,  he  may  file 
the  summons,  complaint,  and  offer,  with  proof  of  acceptance, 
and  thereupon  the  clerk  must  enter  judgment  accordingly.  If 
notice  of  acceptance  is  not  thus  given,  the  offer  cannot  be 
given  in  evidence  upon  the  trial;  but,  if  the  plaintiff  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

Id.,   part  of  S  386. 

8  738.  [Ant*dy  1877.]  Plalntlff*«  oiler  to  oomproniise  eonm- 
terclalm^  proceeding's  tbereon. 

Where  the  defendant  sets  up  a  counterclaim,  to  an  amount 
greater  than  the  plaintiff's  claim,  or  sufficient  to  reduce  the 
plaintiff's  recovery  below  fifty  dollars,  the  plaintiff  may  serre, 
upon  the  defendant's  attorney,  a  written  offer,  to  allow  judgment 
to  be  taken  against  him,  for  a  specified  sum,  with  costs,  or 
against  the  defendant  for  a  specified  sum;  and  against  the 
plaintiff  for  costs.  If  the  defendant,  within  ten  days  there- 
after, serves,  upon  the  plaintiff's  attorney,  notice  that  he 
accepts  the  offer,  either  party  may  file  the  summons,  complaint, 
nnswer,  and  offer,  or  copies  thereof,  and  proof  of  acceptance; 
and  thereupon  the  clerk  must  enter  judgment  accordingly.     If 
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notice  of  acceptance  it  not  thus  given,  the  offer  cannot  be  giren 
in  evidence,  upon  the  trial;  but,  if  the  recovery  is  not  more 
favorable  to  the  defendant  than  that  so  offered,  he  will  not  be 
entitled  to  recover  costs  from  the  time  of  the  offer,  bat  mnst 
paj  costs  from  that  time. 

C».  Proc.,  remainder  of  |  SS6,   am'd. 

I  740.  Offer  ftnd  aocept«iiee,  by  wbom  svbsortbed. 

Unless  an  offer  or  an  acceptance,  made  as  prescribed  in  either 
of  the  last  four  sections,  is  subscribed  by  the  party  making  it, 
hi£  attorney  must  subscribe  it,  and  annex  thereto  his  affidavit, 
to  the  effect,  that  he  is  duly  authorised  to  make  it,  in  behalf 
4f  the  par^. 

I  741.  [Repealed,  1877.] 

I  74«.  [Rppealed,  1877.1  ^ 
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TITLE  in. 

Payment  of  money  into  court,  and  care  and  disposition  thereof, 

S^'.  743.  Party   brinKlng  inoiK'y   Into  court    {r   discharged. 

744.  Comptroller    to    nupervlse    administration    of   funds,    etc. ;    «>QforcIiiK 
Judgment M,    etc. 

744-a.  Comptroller  may  examine  bookH.  etc.,  of  bankn,  etc. ;   payment  of 
mpney   to  county   treasurertj.   etc. 

745.  Transfer  of  moneys  an<l  M(»curitU>8   to  county  treamirera. 

746.  Funds;    where  and  how   deiK)Nlt(>d   or   Invested. 

747.  Power  of  each  court  to  dlnK't  payment  or  relnveatmeot  of  Its  funds. 

748.  Application   of  pre<'edlng  section. 

749.  Powers   of  certain   officers,    touehlnir  securities,   etc. 

750.  Provision  relatlnir  to  death,  removal,  etc..  of  officer. 

751.  Funds  or  property  not  to  be  surrendered  without  order. 

752.  Custodian's  books  of  account. 

753.  Annual  reports   to  comptroller. 

754.  Thew  provisions  applicable  In  New- York   to  the  chamberlain. 

1  743.   Party   brlnKlnv  money   Into   conrt   1«   dlscliArsed. 

A  party  bringini^  money  into  court,  pursuant  to  the  direction 
of  the  court,  is  discharged  thereby  from  all  further  liability,  to 
the  extent  or  the  money  so  paid  in. 

2  R.  S.  171,  f  21   (2  Eklm.  177). 

§  744.  [Repealed  by  L.  1909,  chs.  1(5  and  58.  See  Consolidated 
Laws,  tits.  County  Law,  §  240,  State  Finance  Law,  §  4. J 

^"""^  i  744-n.   r Added,  1008.]    Comptroller  may  examine  books, 

J^^  i^JX  etc.,    of    bankn,    etc.)    payment    of    money,    etc.,    to   covmty 
*^'  treasurers,  etc. 

The  comptroller  may  examine  the  books,  accounts  and  voucbera 
of  every  bank  and  trust  company  in  the  state,  in  anywise  relat- 
ing to  moneys  and  securities  paid  into  court,  under  an  order  of 
any  court  of  record:  and  where  the  same  has  not  been  paid  to 
the  chamberlain  of  the  city  of  New  York  or  to  any  county  treas- 
urer of  the  state,  the  comptniller  upon  an  application  duly  made 
shall  be  entitled  to  an  order  directing  the  payment  and  transfer 
of  all  such  money  and  securities,  from  any  of  such  banks  and 
trust  companies,  to  the  treasurer  of  the  proper  county,  and  iu  the 
city  of  New  York  to  the  city  chamberlain. 

Added,   L.    1908,   ch.    182.    In  effect  Sept.   1,    1908. 

I  745.  [Ain*d,  1008.1  Transfer  of  nioneys  and  seonrl ties 
to  county  treannrers. 

All  moneys  and  securities  paid,  transferred,  or  deposited  into 
court,  must  be  paid  or  transferred,  either  directly  or  by  the 
officer  who  is  required  by  law  first  to  receive  it,  to  the  count v 
treasurer  of  the  county,  where  the  action  is  triable,  or  to  such 
other  county  treasurer  ns  the  court  specially  directs.  Where 
money  is  i»aid.  or  a  security  is  delivered  to  an  officer,  other  than 
the  county  treasurer,  lie  must  pay  or  transfer  it  to  the  county 
treasurer  within  two  days  after  he  receives  it.  In  the  city  of 
New  York  he  must  pav  it  to  the  chamberlain  within  two  days 
after  he  rcfi'ivc^s  it.  A  bond,  mortgage  <»r  other  security,  or  a 
certificate   or  transfer  of   stock,    taken   upon   the   investment    of 
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money  paid  into  court,  must  be  taken  to  the  county  treasurer  of 
the  county  where  the  fund  belongs,  in  his  name  of  office;  or  to 
such  other  county  treasurer  as  the  court  specialiy  directs. 

Sabstance  of  so  much  of  L.  1848,  ch.  277,  f  1  (4  Edm.  503),  as  properly 
belongs  to  this  title,  and  la  not  obsolete;  and  the  first  two  sentenceK  of 
Rale  82.  See.  also.  2  B.  9.  171,  172.  part  3,  ch.  1,  tit.  2,  If  17,  18,  and 
24  (3  Edm.  177  et  seq.);  aliio  L.  1847,  ch.  280,  |  71  (3  B.  S.,  5th  ed. 
285;  4  Edm.  575).    Am'd,  L.  1908,  ch.  183.    In  effect  Sept.  1,  1908. 

I  740.    rAm*d,    1802,    1&09.]     Fnndat    wbere    aitd   KpTT   de-    ^ 
posited  or  laveAted.  *<?*-^'^^**'''*^*^f/'ir^!gff 'T  ^^^  T" 

All  funds  or  moneys  paid  into  court  shall  be  deposited  in  such      '^ 
savings  bank,  trust  company,  bank,  banking  association  or  with 
such  banker,  as  shall  be  designated  by  the  comptroller,  as  .soon  ^ 

SIS  received  by  the  custodian  thereof.     But  the  money  must  be  1 

deposited  in  the  county  where  the  fund  belong^^  where  it  can 
he  done  conveniently  and  safely  and  with  advantage  t^j  the 
parties  interested.' 

L.  1892,  ch.  C51.  Am'd  by  L.  1909,  ch.  C5.  Partly  repealed  by  L.  1909. 
th.  10.  Bee  Consolidated  Laws,  tit.  Banking  Law.  |  44.  See  note  44  of 
notes  of  BiMird  of  Statutory  Cousolidatiou  at  end  of  code.  ^, 

f  747.   [Am*d»  1802,  1006.]     Power  of  each  court  to  direct    /^ 
paymeut  or  relnventment  of  lt«  fnnds.  ^-^^j 

Each  court  may  direct  that  money  paid  into  that  court  in  any 
action  or  proceeding  brought  therein,  or  any  bond,  mortgage  or 
other  security  which  represents  property  belonging  to  any  suit 
or  party  interested  therein,  may  be  paid  out,  transferred,  in- 
vested or  reinvested  in  any  manner  or  form  that  appears  to  it 
best  for  the  interests  of  the  owners  thereof.  But  such  directions 
must  be  embodied  in  an  order  or  decree  of  said  court,  founded 
upon  proper  and  sufficient  evidence  satisfactory  to  the  court  that 
such  disposition  of  the  property  is  best  for  the  interests  of  the 
owners  thereof  or  parties  interested  therein. 

L.   1892,  ch.  651;  L.   1908,  ch.   183.    In  effect  Sept.   1.  1908. 

i  748.   (Am'df   1802.]     Appllcation  of  preceding:  section. 

The  provisions  of  the  last  preceding  section  shall  apply  to  all 
courts  of  record  of  the  state. 
U  1892,  ch.  651. 

I  740.  [Ani*d,  1877.]  Poirera  of  certftln  olllcera,  tonch- 
las  ■ecnrltles,  etc. 

A  county  treasurer,  or  other  officer,  or  a  guardian,  committee, 
or  other  trustee,  in  whose  name  is  taken  a  bond,  mortgage,  or 
other  security,  or  public  stock,  representing  money,  paid  into 
cfiiirt,  in  an  action;  or  to  whom  stock  or  a  security,  or  an  ac<*()unt 
deed,  voucher,  receipt,  or  other  paper,  representing  or  relating 
to  such  money,  is  transferred,  delivered,  made,  or  given,  pur- 
suant to  law,  is  vestef]  with  title  for  the  purposes  of  the  trust, 
and  may  bring  an  action  upon  or  in?  relation  to  the  same,  in  his 
official  or  representative  character. 

I  700.  Pro-vision    relatlnflr    to    death,    renioiral,    etc.,    of 


On  the  expiration  of  the  official  term  of  a  county  treasurer, 
or  where  a  vacancy  occurs  in  his  office,  by  death  or  otherwise, 
all  public  stock,  bonds,  mortgages.  nn»l  other  securities  held  by 
him,  as  prescribed  in  this  title,  vest  in  his  successor  in  office;  and 
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all  money  deposited,  as  prescribed  in  this  title,  in  a  bank,  trust 
company  or  other  depository,  to  his  credit,  vests  in,  and  must 
be  carried  to,  the  account  of  his  successor  in  office. 

2  B.  S.   172,   ${  20  and  27   (2  EUm.  178),  consolidated  and  abrlds«d. 

f  751.  [Ani*4l,  1802.]  Fund*  or  property  not  to  be  sur- 
rendered   irlthout   order. 

No  money,  security  or  other  property  which  ^hall  hare  been 
placed  in  the  custody  of  the  court  shall  be  surrendered  without 
the  production  of  a  properly  certified  copy  of  an  order  of  the 
court,  in  whose  custody  said  money,  security  or  other  property 
shall  have  been  placed,  duly  made  and  entered,  directing  such 
disposition.  Each  order  must  be  countersigned  by  the  presiding 
judge  by  whose  direction  it  is  made. 

§752.   [Ain*d,  1S02,  1009.]    Gastodlan**  books  of  account. 

Every  officer  having  charge  of  moneys,  securities  or  other  prop 

erty  in  the  custody  of  the  court,  shall  keep  a  book  or  books  in 

which  he  shall  make  an  exact  account  thereof.     Such  book  or 

books  shall  state  the  name  of  the  court,  the  title  of  the  case,  the 

date  of  receipt,  from  whqm  received,  the  amount  of  money,  if 

any,  and  a  description  of  the  securities  or  other  property  received, 

if  any,  and  each  addition  of  intc^rest;  also  the  date  and  descrip* 

tion  of  each  order  for  payment  and  the  dates  and  amounts  of 

payments   there\inder   and   to    whom   paid;    also  an    account  ot 

each  change  of  investment,  if  any. 

L.  1882,  ch.  651.  Am'd  by  L.  1900,  ch.  05.  Also  partly  re[ttal«d  br 
U  1909,  ch.  10.  See  Consolidated  Lawn.  tit.  Banking  Law.  |  46.  See  note 
46  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

S  753.   [Am'dy   1892.]     Annual  reports  to  comptroller. 

Every  treasurer  or  financial  officer  who  has  in  charge  or  pos- 
session or  under  his  control,  money,  bonds,  stocks,  mortgages, 
or  any  other  securities  or  property  as  prescribed  m  this  title, 
must,  once  in  each  year,  make  a  report  to  the  comptroller  at 
the  time  and  in  the  form  and  manner  which  he  may  prescribe, 
containing  a  true  statement  of  his  accounts  for  the  preceding 
year  or  from  the  time  of  the  last  report.  This  report  must  be 
verified  by  the  oath  of  such  officer,  and  must  be  accompanied 
by  the  certificate  of  the  proper  officer  of  each  bank  or  trust 
company,  stating  the  exact  amount  on  deposit  with  such  corpora- 
tion to  the  credit  of  each  case  separately.  Such  officer  or  Dank 
or  trust  company  shall  furnish  any  additional  report  to  the 
comptroller  or  to  the  court  at  such  time  and  in  such  detail  as 
may  be  required, 

L.    1892,   ch.   651. 


_.  8  and  9,  L.  1892,  ch.  6,51,  do  not  amend  the  Code  of  Cir. 
Proc,  but  relate  to  same  subject  as  the  Code  section  amended  by 
that  act,  and  are  inserted  here  for  convenience  of  attorneys, 

§  8.  The  comptroller  is  authorized  to  employ  such  special  clerk 
or  clerks  as  he  may  deem  necessary,  to  carry  out  the  provisions 
of  this  act;  and  he  shall  cause  an  examination  of  the  acooants 
«>f  the  officers  referred  to  in  this  act  to  be  made  at  least  onoe  in 
each  year,  and  shall  enforce  the  provisions  thereof. 

S  9.  Whenever  any  sum  of  money,  paid  into  court,  shall  havu 
remained  in  the  hands  of  any  county  treasurers  or  of  the  chaai 
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berlain  of  the  city  of  New  York,  for  the  period  of  twenty  years, 
it  shall  be  paid  over  by  such  officer  w^ith  all  accumulations  of 
interest  thereon,  after  deducting  his  legal  fees,  to  the  treasurer 
of  the  state  of  New  York.  The  said  treasurer  shall  pay  such  sum 
to  the  owner  or  owners  thereof  upon  the  presentation  to  him  of 
the  warrant  of  the  comptrolier  tiierefor.  The  comptroller  shall 
draw  his  warrant  for  such  sum  upon  the  presentation  to  him  of 
aa  order  of  the  court  made  in  accordance  with  section  seven  hun- 
dred and  fifty-one  of  tlie  Code  of  Civil  Procedure  and  upon  due 
notice  to  said  comptroller.] 

I  754.  Theiie  provlnlouis  applicable  In  Ne'W-Yorlc  to  tlic 
ebamberlaln. 

Each  provision  of  this  title,  relating  to  a  county  treasurer, 
applies  to  the  chamberlain  of  the  city  of  New-York,  with  respect 
to  money  paid  into  court,  in  an  action  triable  in  the  city  and 
county  of  New- York,  or  with  respect  to  money,  or  a  bond,  mort- 
gage or  other  securitv,  or  public  stocky  representing  money  fiaid 
into  court;  except  where  special  provision,  with  respect  to  the 
same,  is  otherwise  made  by  law. 
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TITLE  IIT. 

Proceedings  upon  the  death  or  disability  of  a  party  or  th« 

transfer  of  his  interest. 

Sec.  755.  Action;  when  not  to  abate. 

'756.  Proceedings  upon  transfer  of  Intereat,  or  doTolatioa  of  llabUltx* 

757.  Id. ;  when  aole  party  dlea  and  action  aarrlTea. 

758.  Id.;  when  one  of  seTeral  partlei  dlea. 

750,  760.  Id.;  when  part  of  cause  of  action  surrlTea. 

761.  When  court  may  order  action  abated. 

762.  Special  cases  excepted. 

763.  Death  of  party  after  verdict,  etc. 

764.  Action  for  a  wron^r  not  to  abate  after  Terdlct,  etc 
766.  No  rerdlct,  etc.,  can  be  taken  after  a  party's  death. 
766.  Death,  etc.,  of  public  officer  or  trustee. 


^  755.  [Ain*d,  1K91.]      Action;  wlten  not  to  nbnte. 

An  action  aoes  not  abate  by  any  event,  if  the  cause  of  action 
survives  or  continues.  A  special  proceeding  does  not  abate  by 
any  event,  if  the  right  to  the  relief  sought  in  such  special  pro- 
ceeding survives  or  continues,  but  this  provision  as  to  special 
proceeding  applies  only  to  cases  where  a  party  dies  after  this 
act  takes  effect. 

li.  1891,  ch.   284. 

{  756.  ProceedlnsTB  upon  transfer  of  Interest,  or  de^olw* 
tlon  of  llablUtT. 

In  case  of  a  transfer  of  interest,  or  devolution  of  liability,  th« 
action  may  be  continued,  by  or  against  the  original  party;  unless 
the  court  directs  the  person,  to  whom  the  interest  is  transferred, 
or  upon  whom  the  liability  is  devolved,  to  be  substituted  in  the 
action,  or  joined  with  the  original  party,  as  the  case  requires. 

Co.  Proc.,  §  121,  the  third  sentence. 


§   7S7.    [AmM,  1879,   1891.]    Id.f  wl&en  sole  pftrty  dies  anA 
action  Mnrvlves. 

In  case  of  the  death  of  a  sole  plaintiff  or  a  sole  defendant,  it 
the  cause  of  action  survives  or  continues,  the  court  must,  upon 
a  motion,  allow  or  compel  the  action  to  be  continued,  by  of 
against  his  representative  or  successor  in  interest.  In  case  of 
the  death  of  a  sole  party  to  a  special  proceeding  after  this  act 
takes  effect,  if  the  right  to  the  relief  sought  in  such  proceeding 
sur^'ives  or  continues,  the  court  must,  upon  a  motioh,  allow  oi 
compel  .such  proceeding  to  be  continued  by  or  against  his  repre 
sentative  or  successor  in  interest.    This  provision  as  to  a  special 
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proceeding  does  not  apply  where  provision  for  sach  continoance 
Las  been  otherwise  made  by  law. 

L.  1691.  cb.   284.      See  2  R.  8.  448.  |  2. 

I  758.   [An'dy   1877*3      1^*1   wben    one   of   seveml   pnrtles 
dies. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  the  entire  caase  of  action  sarrives 
to  or  against  the  others,  the  action  may  proceed  in  favor  of  or 
against  the  survivors.  But  the  estate  of  a  person  or  party 
jointly  liable  upon  contract  with  others  shall  not  be  discharged 
by  his  death,  and  the  court  may  make  an  order  to  bring  in  the 
proper  representative  of  the  decedent,  when  it  is  necessary  so 
to  do,  for  the  proper  disposition  of  the  matter;  and,  where  the 
liability  is  several  as  well  as  joint,  may  order  a  severance  of 
the  action  so  that  it  may  proceed  separately  against  the  repre- 
lentative  of  the  decedent,  and  against  the  surviving  defendant 
or  defendants. 

a  R.  S.  386,  f  1  (2  Edm.  401).' 


I  7B9.  Id.f  vrben  part  of  oause  of  action  surTlTes. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  part  only  of  the  cause  of  action, 
or  part  or  some  of  two  or  more  distinct  causes  of  action,  sur- 
▼ives  to  or  against  the  others,  the  action  may  proceed,  without 
bringing  in  the  successor  to  the  rights  or  liabilities  of  the 
deceased  party;  and  the  judgment  shall  not  aifect  him,  or  his 
interest  in  the  subject  of  the  action.  But  where  it  appears 
proper  so  to  do,  the  court  may  require  or  compel  the  successor, 
or  a  person  who  claims  to  be  the  successor,  to  be  brought  in 
as  a  party,  upon  his  own  application  or  upon  the  application  of 
a  party  to  the  action. 

Sabstltute  for  2  R.  S.  184.  18S,  portiDns  of  ff  108,  100,  IIB,  117,  tXK  sad 
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I  7«0.  [Ain*d,  1879.]     The  Mnae. 

In  a  case  specified  in  the  foregoing  sections  of  this  title,  where 
such  a  person  applies  in  his  own  behalf,  the.  court  may  direct 
that  he  be  made  a  party,  by  amendment  of  the  pleadings,  or 
otherwise  as  the  case  requires.  Where  an  application  is  made 
by  the  plaintiff,  to  bring  in  such  a  person  as  defendant,  the 
coort  may  direct  that  a  supplemental  summons  issue,  and  that 
wpplemental  pleadings  be  made.  Where  an  application  is 
nwde  by  a  defendant  to  bring  in  such  a  person,  the  court  may, 
and  where  the  protection  of  the  applicant's  ri^^hts  requires  it, 
wast,  permit  the  defendant  to  commence  a  cross  action  for  that 
purpose.  The  cross  action  must  be  brought  in  the  same  court, 
onless  the  order  otherwise  specially  directs.  If  it  directs  that 
the  action  be  commenced  in  another  court,  the  latter  court  may, 
by  order  at  any  time  after  the  cross  action  is  conuaenced,  remove 
to  itself  the  original  action,  with  like  effect  as  if  it  had  been 
hronght  therein.  ^Unless  the  court  otherwise  directa^  the  ori^uMj 
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Hction  and  the  cross  action  must  be  tried,  and  judgment  rendered 
therein,  as  if  they  were  one  action. 

Id.  (2  Edm.  J91). 

1  761.  Wlfcen  conrt  naar  Qrder  action  abated. 

At  any  time  after  the  death  of  the  plaintiff,  or  after  the  mar- 
riage of  the  plaintiff,  where  it  affects  the  rights  of  either  party, 
the  court  may,  in  its  discretion,  apon  notice  to  such  persons  a? 
it  directs,  and  ui)on  the  application  of  the  adverse  party,  or  of 
H  person  whose  interest  is  affected,  direct  that  the  action  abate, 
unless  it  is  continued  by  the  proper  parties,  within  a  time  speci- 
fied in  the  order,  not  less  than  six  months,  nor  more  than  one 
year,  after  the  granting  thereof. 

Co.  Proc.,  I  121,  fifth  BeDtence.  am*d.     See  {  1736. 

S  762.  Special  eases  excepted. 

The  foregoing  provisions  of  this  title  do  not  apply  to  a  case, 
where  special  provision  is  otherwise  made  by  law. 

• 

f  768.  Death  of  party  after  verdict,  etc. 

If  either  party  to  an  action  dies,  after  an  accepted  offer  to 
allow  judgment  to  be  talcen,  or  after  a  verdict,  report,  or  decisioD, 
or  an  interlocutory  judgment,  but  before  final  judgment  is 
entered,  the  court  mast  enter  final  judgment,  in  the  names  of  the 
original  parties;  unless  the  offer,  verdict,  report,  or  decision,  or 
the  interlocutory  judgment,  is  set  aside. 

2  R.  S.  387,  1  4,  am'd. 

f  764.  [Am*d,  IIMM.)  Action  for  a  wronc  not  to  abate  after 
▼erdlct,  etc. 

An  action  commenced  by  a  father  to  recover  damages  for  the 
seduction  of  his  minor  daughter  does  not  abate  by  his  death, 
but  survives  to  the  mother  of  such  daughter,  who  may  recover 
both  actual  and  exemplary  damages  therein  to  the  same  extent 
ts  though  the  original  party  plaintiff  had  lived.  After  verdict, 
report  or  decision  in  an  action  to  recover  damages  for  a  personal 
injury,  the  action  does  not  abate  by  the  death  of  a  party,  but 
the  subsequent  proceedings  are  the  same  as  in  a  case  where  the 
rause  of  action  survives.  And  in  case  said  verdict,  report  or 
decision  is  reversed  upon  questions  of  law  only,  said  action  does 
not  abate  by  the  death  of  the  party  against  whom  the  same  was 
rendered. 
L.  1904,  cb.  379.     In  efTect  Sept.  1,  1904. 

I  766.  No  Tcrdlct,  ete.^  can  be  taken  after  a  party'*  deatb. 

This  title  does  not  authorize  the  entry  of  a  judgment  against 
a  party,  who  dies  before  a  verdict,  report,  or  decision  is  actually 
rendered  against  him.  In  that  case,  the  verdict,  report,  or  d^ 
cision  is  absolutely  void. 

2  I{.  S.  387.  f  6  (2  Edm.  402).  mni'd. 

I  766.  Death,  etc.,  of  pnbllc  ofleer  or  traatee. 

Where  an  action  i^r  specit^l  proceeding  is  authorised  or  directed 
by  law,  to  be  brought  by  or  in  the  name  of  u  public  officer,  or 
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bT  t  receiver,  or  other  trustee,  appointed  by  virtne  of  a  statute, 
hu  death  or  remoral  does  not  abate  the  action  or  special  pro- 
ceeding:: bnt  the  same  may  be  continued  by  liis  successor,  who 
most,  upon  his  application,  or  that  of  a  party  interested,  be  sub- 
stituted for  that  purpose,  by  the  order  of  the  court,  a  copy  of 
which  must  be  annexed  to  the  Judgment-roll. 

2  B.  S.  888,  I  M;  and  L.  1882,  cb.  295.  f  8  (8  Edm.  e74),  couoUdated. 
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TITLE  V. 

Motions  and  orders  generally. 

Sec.  767.  Deflnltloa  and  tonn  of  an  order. 

'i08.  An  application  for  an  order  is  a  motion. 
70U.  Motions  in  supreme  court;  where  to  be  heard. 
77U.  Motions  in  New  York  city. 

771.  In  absence  of  Judge,   motion  may  be  transferred  to  another  judge. 

772.  773,    What  *]udges  may   make  orders  out  of  court,    without  notice. 

774.  Review  of  order  made  by  a  judge  of  another  court. 

775.  When  stay  of  proceedings  not  to  exceed  twoniy  days. 

77tk  Subseuqent  application  for  order  after  denial,  etc.,  of  prior  application. 

777.  Id. ;  as  to  application  for  judgment. 

778.  Penalty  for  violating  last  two  sections. 
77il.  Costs  of  a  motion;  now  collected. 

i  7U7.  [Am*d.  1811,  1012.]    Deflnltlon  ftnd  tornt  of  «n  order. 

A  direction  of  a  court  or  judge,  made,  as  proscribed  in  this  act, 
in  an  action  or  Bpeciul  procei'diug,  must  be  in  writmg,  unless  other- 
wise specified  iu  the  particular  case.  »Such  a  direction,  unless  it  is 
contained  in  a  judgment,  is  an  order.  In  deteriuiuing  a  motion,  the 
court  shall  cause  its  determination,  together  with  a  recital  of  the 
papers  read  on  the  motion  on  either  side  to  be  indorsed  on  or  ap- 
pended to  the  back  of  the  motion  papers  and  shall  sign  the  same  and 
such  indorsement  and  signature  shall  constitute  the  order  of  the 
court;  but  nothing  herein  contained  shall  prevent  the  court,  ui)on 
the  application  of  either  party,  from  resettling  such  order  in  the 
form  of  the  written  order  heretofore  in  use.  Upon  such  resettle- 
ment of  the  order,  where  the  right  to  appeal  depends  upon  whether 
or  not  such  order  was  made  in  the  exercise  of  discretion,  or  whether 
or  not  the  decision  upon  which  it  is  based  involves  a  question  of 
law,  such  order  shall  so  state  the  ground  upon  which  it  was  made. 

Co.  Proc.  S  400,  am'd.      Am'd  by  I*  1911,  ch.  368:  L.  1912,  ch.  W.  in  eaect 
Sep  I.  I,  i:ii2. 

I    70S.   [Anrd,   IfMM),   1011.]      An  application   for  an   order 
l«  a  motion. 

Such  application  or  motion  must  be  made  to  a  court,  or  to  a 
judge  or  justice  thereof.  When  the  defendants  have  made  de- 
fault in  appearing  in  an  action  or  proceeding,  any  application  or 
motion  therein  may  be  made  to  the  court  or  to  a  judge  or  justice 
thereof  out  of  court.  Where  any  of  the  defendants  in  an  action 
or  proceedings  have  appeared,  all  motions  or  applications  there- 
after made  in  such  action,  or  proceedings,  except  a  motion  made 
for  an  extension  of  time  on  two  days'  notice  under  rule  twenty- 
four  of  the  general  rules  of  practice  which  may  be  made  to  a 
judge,  and  except  where  it  is  otherwise  authorized  by  law,  must 
be  made  to  the  court,  unless  such  defendant.s  consent  to  the  mak- 
ing of  such  motion  or  application  to  a  judge  or  justice  out  of 
court.  Except  in  the  first  judicial  department  an  order  which 
is  authorized  by  statute  to  be  made  at  chambers  may  be  made 
by  the  court.  Any  prorording  whi<'h  is  required  by  statute  to 
be  instituted  by  petition  may  also  be  instituted  by  an  affidavit 
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setting  forth  the  matter  which  it  is  required  that  the  petition 
shall  contain,  accompanying  a  notice  of  an  application  for  the 
relief  which  would  properly  be  prayed  for  in  the  petition;  and 
in  like  manner  a  proceeding  which  is  required  by  statute  to  be 
instituted  by  affidavit  may  be  instituted  by  petition.  The  party 
making  a  motion  may,  in  the  notice  thereof,  specify  one  or  more 
kiods  of  relief  in  the  alternative  or  other  wine,  and  the  adverse 
party  must,  where  at  least  eight  days'  notice  of  th^  motion  shall 
be  given,  at  least  one  day  prior  to  the  time  at  which  the  motion 
is  noticed  to  be  heard,  serve  upon  the  attorney  for  the  moving 
party  copiers  of  the  affidavits  and  papers  which  he  expects  to 
read  in  opposition  to  the  motion;  he  may,  at  least  three  days 
prior  to  tne  time  at  which  the  motion  is  noticed  to  be  heard, 
serve  upon  the  attorney  for  the  moving  party  a  notice,  with  or 
without  affidavits  or  other  papers  in  support  thereof,  specifying 
any  kind  or  kinds  of  relief  m  the  alternative  or  otherwise  to 
which  he  claims  to  be  entitled  in  the  action  whether  the  relief  so 
isked  for  be  responsive  or  not  to  the  relief  asked  for  by  the 
moving  party.  Upon  the  hearing  of  a  motion  relief  shall  not  be 
denied  to  any  party  because  of  defects  or  insufficiencies  in  the 
moving  papers  which  can  be  cured  upon  the  hearing  or  before 
the  entry  of  the  order  thereon,  but  the  court  or  judge  shall  direct 
that  such  defects  or  insufficiencies  be  cured  or  supplied  forthwith, 
flttd  shall  proceed  to  hear  and  consider  the  motion,  or  may  direct 
the  motion  to  stand  over  to  be  heard  at  a  subsequent  time  or 
place.  In  either  case  it  may  award  against  the  party  in  whose 
moving  papers  or  application  such  defect  or  insufficiency  appears, 
citiits  in  favor  of  the  adverse  party.  Whenever  a  motion  is  made 
to  set  aside  or  vacate  an  order,  judgment  or  decree  or  any  paper 
filed  or  proceeding  taken,  because  of  technical  defects  therein,  or 
because  of  defects  or  insufficiencies  in  the  papers  or  proceedings 
upon  which  it  was  made  or  entered  and  such  defects  or  insuffi- 
ciencies can,  without  prejudice  to  intervening  rights,  be  cured  or 
supplied,  it  shall  be  the  duty  of  the  court  to  direct  upon  the 
hearing  of  such  motion,  that  such  defects  or  insufficiencies  in  the 
order,  judgment  or  decree,  or  in  the  papers  or  proceedings,  be 
cured  or  supplied  nunc  pro  tunc,  awarding  against  the  party  in 
whose  order,  judgment  or  decree,  or  in  whose  papers  or  pro- 
ceedings such  defects  or  insufficiencies  appear,  costs  in  favor  of 
the  adverse  party.  The  pleadings  in  an  action  shall  at  all  times 
when  a  motion  is  made  therein  be  deemed  to  be  before  the  court 
ahboogh  not  specifically  referred  to  in  the  notice  of  motion. 
M..  I  401.  fubd.  1,  U    1900.  ch.  147;  U   1911,  ch.  763,  in  effect  Sept.   1. 

mi. 

I  709.  [Ain*d,  1879.]  Motions  In  anpreine  coart;  iprhere 
to  be  heard. 

A  motion,  upon  notice,  in  an  action  in  the  supreme  court  must 
he  made  within  the  judicial  district  in  which  the  action  is  triable, 
or  in  a  county  adjoining  that  in  which  it  is  triable;  except  that 
where  it  is  triable  in  the  first  judicial  district,*  the  motion  must 
be  made  in  that  district;  and  a  motion  upon  notice,  cannot  be 
made  in  that  district  in  an  action  triable  elsewhere.  But  this 
section  does  not  apply  to  a  case  where  it  is  specially  prescribed 

•The  wordst,  "  the  motion  mu«t  be  mads  In  that  district,"  omitted  by  i-rror 
la  eBgroMsing. 
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by   law  that  a   motion   may   be  made  in  the  county,   where  the 
}i|«pHcaiit,  or  other  person  to  be  affected  thereby,  or  the  attor- 
ney, resides. 
Id.,    S   401,   subd.    4,   am'd. 

i   770.    Motlonn  In   Neiv  York  city. 

In  the  first  judicial  district,  a  motion  which  elsewhere  mu&t  be 
made  in  eouit,  may  l)e  made  to  a  judge  out  of  court,  except  (or  a 
new  trial  on  the  merits. 

Id.,   >ub<L  2; 

S  771.  In  Abnence  of  Jadse»  motion  may  be  transferred 
to  another  Jadsre. 

Where  notice  of  a  motion  is  given,  or  an  order  to  show  cause 
is  returnable,  before  a  judge,  out  of  court,  who,  at  the  time  fixed 
for  the  motion,  is  or  will  be  absent,  or  unable,  for  any  other 
cause,  to  hear  it,  the  motion  may  be  transferred,  by  his  order, 
made  before  or  at  that  time,  or  by  the  written  stipulation  of  the 
attorneys  for  the  parties,  to  another  judge,  before  whom  it  might 
have  been  originally  made. 

Co.    Proc.,    I  404,   am'd.     See  |   26,   ante. 

I  772.  [.\m'd,  1895.1  "What  JndareM  may  make  ordem  o«t 
ol  courty  tvlthont  notice. 

Where  an  order,  in  an  action,  may  be  made  by  a  judge  of  the 
court,  out  of  court,  and  without  notice,  and  the  particular  judge 
is  not  specially  designated  by  law,  it  may  be  made  by  any  judge 
of  tht'  court,  in  any  part  of  the  State;  or,  excej^t  to  stay  proceed- 
ings after  verdict,  report,  or  decision,  by  a  justice  of  the  supreme 
court,  or  by  the  county  judge  of  the  county  where  the  action  is 
triable,  or  in  which  the  attorney  for  the  applicant  resides.  Where 
such  an  order  grants  a  provisional  remedy,  it  can  be  vacated  only 
in  the  mode  specially  prescribed  by  law;  in  any  other  case,  it 
may  be  vacated  or  modified,  without  notice,  by  the  judge  who 
made  it,  or,  upon  notice,  by  him,  or  by  the  court. 

Id..  I  401.  subd.  3;  and  Id.,  §  324,  consolidated  and  am'd.  See  ante,  I  241; 
L.    1«)5,    cb.    940. 

S   778.   The   name. 

The  limitation,  contained  in  the  last  section,  of  the  county 
judges  who  may  make  an  order,  does  not  apply  to  a  case  where 
it  is  prescribed  in  this  act,  in  general  words,  that  a  particular 
order  may  be  made  by  a  county  judge,  or  by  any  county  judge. 

I  774.  [Am'd,  1877.1  Revle'w  of  order,  made  by  a  Jadge 
Of  another  court. 

An  action,  made  by  a  judge  of  a  court,  other  than  the  court  in 
which  the  action  is  pending,  may  be  reviewed  in  the  same  man- 
ner, as  if  it  was  made  by  a  judge  of  the  court,  in  which  the  action 
is  pending. 

Co.   IToo.,   S   403,  last  clause,   aoj'd.     S<'i»  S  327,  ante. 
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f  775.    [Am*d>    1877.1      1%'hen    ntaj^    of   proceedlnffff    not    to 
exceed   tifvettty  day*. 

An  order  to  stay  proceedings  in  an  action,  for  a  longer  time 
than  twenty  days,  snail  not  be  made  by  a  judge,  out  of  court, 
except  to  stay  proceedings  under  an  order  or  judgment  appealed 
from,  or  where  it  is  made  upon  notice  of  the  application,  to  the 
adverse  party,  or  in  cases  where  special  provision  is  otherwise 
made  by  law. 

Id.,   i   401,  8ubd.  6.     See  Bule  C7. 

§  7TO.  Sobneqaent  application  for  order  after  deniml^ 
etc.,  ef  prior  applieation. 

If  an  application  for  an  order,  made  to  a  judge  of  the  court, 
or  to  a  county  judge,  is  wholly  or  partly  refused,  or  granted 
conditionally,  or  on  terms;  a  subsequent  application,  in  reference 
to  the  same  matter,  and  in  the  same  stage  of  the  proceedings, 
shall  be  made  only  to  the  same  judge,  or  to  the  court.  If  it  is 
made  to  another  judge,  out  of  court,  an  order  granted  there- 
upon must  be  vacated  by  the  judge  who  made  it;  or,  if  he  is 
absent,  or  otherwise  unable  to  hear  the  application,  by  any  judge , 
of  the  court,  upon  proof,  by  affidavit, -  of  the  facts. 

2  R.  S.   281.   f  27   (2  £(lm.   297>;   and   Id.   173.   §(   32,   33  and  34  (2  Bdm. 

1  77T.  Id.;  an  to  application  for  Jadffnient. 

Where  an  application  is  made  to  the  court  for  judgment,  it 
cannot  be  withdrawn,  without  the  express  permission  of  the 
court;  and  a  subsequent  application  for  judgment  shall  not  be 
made,  at  a  term  held  by  another  judge,  except  where  the  first 
application  is  so  withdrawn:  or  where  the  directions,  given  there- 
apon,  require  an  act  to  be  done,  before  judgment  can  be  ren- 
dered; or  where  the  fact  of  the  former  application  is  stated,  and 
the  proceedings  thereupon,  and  subsequent  thereto,  are  fully  set 
forth,  in  the  papers  upon  which  the  application  is  made. 

S  778.   Penalty  for  T-iolatins  last  tuvo  nections. 

A  person  making  an  application,  forbidden  by  the  last  two 
sections,  with  knowledge  of  the  previous  application,  shall  be 
punished  by  the  court,  for  a  contempt. 

2  B.    S.    281,    f  28. 

i  770.  rAm'd,  1879,  1882  and  1884.1  Coiits  of  a  motion  i 
koifv  collected. 

Where  costs  of  a  motion,  or  any  other  sum  of  money,  directed 
by  an  order  to  be  paid,  are  not  paid  within  the  time  fixed  for 
that  purpose  by  the  order,  or  if  no  time  is  so  fixed  within  ten 
days  after  the  service  of  a  copy  of  the  order,  an  execution  against 
the  personal  property  only  of  the  party  required  to  pay  the  same, 
may  be  issu^  by  any  party  or  person  to  whom  the  said  costs 
or  sum  of  money  is  made  payable  by  said  order,  or  in  case  per-- 
mission  of  the  court  shall  be  first  obtained  by  any  party  or  per- 
son haTing  ah  interest  in  compelling  payment  thereof,  which 
execution  shall  be  in  the  same  form,  as  nearly  as  may  be.  as 
an  execution  upon  a  judgment,  omitting  the  recitals  and  directions 
relating  to  real  property;  and  all  proceedings  on  the  part  of  the 
party  required  to  pay  the  same,  except  to  review  or  vacate  the 
order,  are  stayed  without   further  direction   of   the  court,  until 
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the  payment  thereof.  But  the  adverse  party  may,  at  his  election, 
waive  the  stay  of  proceedings.  Where  the  order  directs  that 
the  costs  of  a  motion  abide  the  event  of  the  action,  or  where 
costs  of  a  motion,  awarded  by  an  order,  have  not  been  collected 
when  final  judgment  is  entered,  they  may  be  taxed  as  part  of 
the  costs  of  the  action  or  set  off  against  costs  awarded  to  the 
adverse  party,  as  the  case  requires.  But  nothing  herein  con- 
tained shall  be  so  construed  as  to  relieve  a  party  or  person 
from  punishment  as  for  contempt  of  court  for  disobedience  to 
an  order  in  any  case  when  the  remedy  of  enforcement  by  such 
proceedings  now  exist. 

See  Code  of  Proc.,  as  am'd  In  187G;  L.  1884,  Ch.  181;  I  3288,  post 
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TITLE  VI. 
Xiaoellaneoiui  practice  regulations. 

Arttdt  1.  General  rtgnlAtloiw  reepectliiff  time. 
X  Pnefewd  and  deferred  caiiMa. 
8.  Serrlce  of   pepen. 

4.  DlacoTery  of  booke  and  papert. 

5.  Oeifteral  regnlatloiMi  reapectlnff  bonds  and  undertakings. 
6w  Other  mattera.  '  " 

ARTICI^    FIRST. 

General  regtuaiions  respecting  time, 

%e.  780.  Notice  of  motion,  to  be  el^bt  dafi. 

781.  Bow   time   eirlarged,   before  its  expiration. 

781.  Oopy  of  allklaTit  muat  be  serred. 

788.  Bdlef,  after  Ume  bai  expired. 

784.  Wben  time  cannot  be  extended. 

786.  Qnallflcatlon  of  last  section. 

788.  Orders  In  certain  actions;   bow  pnblisbed. 

187.  Time  for  publication  of  notice;  bow  computed. 

788.  (Bepealed.J 

f  T8D.  Ifotlee  of  motion,  to  be  eiffht  dmya. 

Where  special  provisioD  is  Dot  otherwise  made  by  law,  or  by 
tbe  general  rules  of  practice,  if  notice  of  a  motion,  or  of  any 
ither  proceeding  in  an  action,  before  a  conrt  or  a  jndsre,  is 
necessary,  it  must,  if  personally  serred,  be  serTcd  at  least 
eigbt  days  before  the  time  appointed  for  the  hearing;  unless  the 
oonrt  or  a  judge  thereof,  or  a  county  judge  of  the  county  where 
the  action  is  triable  or  in  which  the  attorney  for  the  applicant 
resides,  upon  an  affidavit  showing  grounds  therefor,  maaes  an 
order  to  show  cause,  why  the  application  should  not  be  granted; 
ind.  in  the  order,  directs  that  service  thereof,  less  than  eight 
dtyi  before  it  is  returnable,  be  sufficient. 

8m  L.  1880.  cb.  219.    See  also  Bnles  87,  07. 

i  781.  Ho-vr  tline  enlarired,  before  ita  explrmtloai. 

,  Where  the  time,  within  which  a  proceeding  in  an  action,  after 
its  commencement,  must  be  taken,  has  begun  to  run,  and  has 
bot  expired,  it  may  be  enlarged,  upon  an  affidavit  showing 
Sroands  therefor,  by  the  court,  or  by  a  judge  authorized  to 
*Qake  an  order  in  the  action. 
0».  Proc.,  part  of  |  405.  am'd. 

i  TSS.  CopT  of  aflda-Fit  mnat  be  ser-red. 

In  a  case  specified  in  the  last  two  sections,  the  affidavit,  upon 
which  the  order  was  granted,  or  a  copy  thereof,  must  be  serred 
vith  a  copy  of  the  order;  otherwise,  the  order  may  be  disregarded.^ 

H 

I  78S.  Relief,  after  time  baa  expired. 

After  the  expiration  of  the  time,  within  which  a  pleading  must 
^  made,  or  any  other  proceeding  in  an  action,  after  its  com- 
■tncement.  must  be  taken,  the  court,  upon  good  cause  shown, 
■ty,  in  its  discretion,  and  upon  such  terms  as  justice  requires, 
refieve  the  party  from  the  consequences  of  an  omission  to  do 
tbe  act,  and  allow  it  to  be  done;  except  as  otherwise  specially 
ppwcribed  by  law. 

ihhsMtste  for  part  of  Go.  Proc.,  |  174. 
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1  784.  'When   time  cannot  be  extended. 

A  court,  or  a  judge,  is  not  authorized  to  extend  the  time, 
fixed  by  law,  within  which  to  commence  an  action;  or  to  take 
an  appeal;  or  to  apply  to  continue  an  action,  where  a  partj 
thereto  has  died,  or  has  incurred  a  disability;  or  the  time  fixed 
by  the  court,  within  which  a  supplemental  complaint  must  be 
made,  in  order  to  continue  an  action;  or  an  action  Is  to  abate, 
unless  it  is  continued  by  the  proper  parties.  A  court,  or  a  judi^ 
cannot  allow  either  of  those  acts  to  be  done,  after  the  expiration 
of  the  time  fixed  by  law,  or  by  the  order,  as  the  case  may  be, 
for  doing  it;  except  in  a  case  specified  in  the  next  section. 

See  Oo.    Proc.,    i  406. 

S   785.   [Am'd,   1877.]      <|,aaliflcatlon  of  last   section. 

Where  a  party  entitled  to  appeal  from  a  judgment  or  order, 
or  to  move  to  set  aside  a  final  judgment  for  error  in  fact,  dies 
either  before  or  after  this  chapter  takes  effect,  and  before  the 
expiration  of  the  time  within  wnich  the  appeal  may  be  taken,  or 
the  motion  made,  the  court  may  allow  the  appeal  to  be  taken,  or 
the  motion  to  be  made,  by  the  heir,  devisee,  or  personal  repre- 
sentative of  the  decedent,  at  any  time  within  four  months  after 
his  death. 

ft  78B.  Orders  in  certain  actions  |  lio^vv  pnblislted. 

Where  an  action  is  brought  for  the  collective  benefit  of  the 
creditors  of  a  person,  or  of  an  estate,  or  for  the  benefit  of  a 
person  or  persons,  other  than  the  plaintiff,  who  will  come^  in  and 
contribute  to  the  expense  of  the  action,  notice  of  a  direction 
of  the  court,  contained  in  a  judgment  or  order,  requiring  the 
creditors,  or  other  person  or  persons  to  exhibit  their  demands, 
or  otherwise  to  come  in,  must  be  published,  once  in  each  week, 
for  at  least  three  successive  weeks,  and  as  much  longer  a?  the 
court  directs,  in  the  newspaper,  published  at  Albany,  in  which 
legal  notices  are  required  to  be  published,  and  in  a  newspai>er, 
published  in  the  county  where  the  act  is  required  to  be  done. 

2  R.   S.  183,   I  108  (2  Bdm.   190). 

S  787.  Time  for  publication  of  notleei  how  eon&pnted. 

The  period  of  publication  of  a  legal  notice,  in  an  action  of 
-special  proceeding,  brought  in  a  conrt,  either  of  record  or  not 
of  record,  or  before  a  judge  of  such  a  court,  must  be  compated, 
so  as  to  exclude  the  first  day  of  publication,  and  include  th« 
day.  on  which  the  act  or  event,  of  which  notice  is  given,  ia  t« 
happen,  or  which  completes  the  full  period  of  ptiblicatioii. 

Oe.   Proc.,   §  426. 

I  788.  [Repealed,  1892,  ch.  677.] 
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judge  thereof,  that  she  has  no  sufficient  means  of  8U];>port  aside 
from  the  estate  in  controversy,  an  action  for  the  partition  of  real 
property. 

7.  IAj»»a,  1888.]  An  action  against  a  corporation  or  joint-stock 
laBodation,  issuing  bank  notes  or  any  kind  of  paper  credits,  to 
drcnlate  as  money:  or  by  or  against  a  receiver  of  such  a  corpora^ 
tioD  or  association:  an  action  in  which  a  county  or  town  is  sole 
plaintiff  or  defendant. 

8.  (ABB'ii,  1879. J  An  action  against  a  corporation,  founded  upon 
a  note  or  other  evidence  of  debt  for  the  absolute  payment  of 
laoney.  An  action  upon  an  undertaking  given  upon  an  appeal  to 
the  court  of  appeals  or  to  stay  the  execution  on  an  appeal  to  the 
eourt  of  appeals. 

9.  [AHi'd,  1887.]  In  an  action  against  a  sheriff,  in  his  official 
ftpacity,  or  an  action  by  a  sheriff  or  late  sheriff,  to  recover  for 
a  breach  of  the  obligation  of  a  bond  or  bond»,  or  an  instrupient 
Q?  instruments  of  indemnity,  or  an  undertaking  or  undertakings 
^fen  to  him  in  his  official  capacity. 

10.  A  eaupe  entitled  to  preference,  by  the  general  rules  of  prac- 
tice, or  by  the  special  order  of  the  court,  in  the  particular  case. 

11.  (AdTded,  1898.]     In  any  court  an  action  for  libel  or  slander. 
U  19«.  ch.  186.    In  effect  Sept.  1, 1S96. 

12.  [Added,  1880.]  In  the  court  of  ap];)eals,  all  a];)peals  from 
judgments  of  affirmance  rendered  by  the  appellate  division  of  the 
iBpreme  conrt  in  cases  enumerated  in  subdivision  two  of  section 
oae  hundred  and  ninety-one  of  this  act,  where  the  decision  of 
the  appellate  division  has  been  unanimous  and  an  appeal  has 
Iwen  taken  or  allowed  aa  in  said  subdivision  of  said  section 
pfovued. 

L.  vm,  ch.  «6.    In  effeet  Sept.  ],  1809. 

\Z,  [Added,  10Q2.]     An  action  for  absolute  divorce  In  which 
ta  order  has  been  made  granting  temporary  alimony. 
L  1002.  ch.  8B7.    In  effect    Sopt.  1,  1002. 

Where  an  isaae  of  law  and  an  issue  of  fact,  or  two  or  more 
other  questions  of  different  natures,  come  Iw'fore  the  same  term 
^  tfie  court  for  trial  or  hearing,  tlio  preference  given  by  this 
■Ntion  affects  only  the  order  in  which  the  issues  or  questions 
ef  the  same  nature  are  to  be  disposed  of. 

I  f^m.  [AjMi'd,  1896.]    Id.|  in  nnndamns  or  prohlbltflom. 

Where  a  writ  of  mandamus  or  of  prohibition  has  been  issued. 
from  the  appellate  division  of  the  supreme  court,  to  a  special 
ttnn,  or  a  judge  of  the  same  conrt,  the  cause  may,  in  the  discre- 
t»o  of  the  court,  or,  where  an  appeal  is  taken  therein  to  the 
wart  of  appeals,  in  the  discretion  of  that  court,  be  preferred  over  .^ 

uy  of  the  causes  specified  in  the  last  section.  ^r  ^  f  '^!r « 

L.]IM^eh.MS.  ,;c^--^'   ^  '    ^ -V 

I  TW.  tAm'dy  189ffy  1896,  1900,  1904.]    Where  an  order  1»  ^V 


Where  the  right  to  a  preference  depends  upon  facts  which  do 
\  s^t  appear  in  the  pleadings  or  other  papers  upon  which  the  cause 
«« to  be  tried  or  heard,  the  party  desiring  a  preference  must  pro- 
fare  an  order  therefor  from  the  court,  or  a  judge  thereof,  upon 
aotice  to  the  adverse  party.  A  copy  of  the  order  must  be  served 
^ith  or  before  the  notice  of  trial  or  argument.    Such  an  order  is 
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subdivision,  has  been  served  by  their  attorney,  at  the  time  ol 
service  of  the  notice  of  trial  or  argument.  The  provisions  of  the 
last  subdivision,  relating  to  moving  the  trial  or  argument,  apply 
to  a  cause  within  this  subdivision. 

U   1888,  ch.   ISe.    In  effect  Sept.   1,  1808. 

3.  In  the  court  of  appeals  or  the  supreme  court,  an  appeal 
taken  by  either  party,  in  an  action  or  special  proceeding  other 
than  as  specified  in  subdivision  first  of  this  section,  where  the 
people  of  the  State,  or  a  board  of  State  officers,  are  sole  par- 
ties, or  a  State  officer  is  sole  party,  plaintiff  or  defendant. 

3a.  [Added,  1HB9.]  In  the  court  of  appeals  or  the  supreme 
court,  an  appeal  taken  by  either  party  in  an  action  or  special  pro- 
ceeding from  a  judgment  or  order  declaring  a  legislative  enact* 
ment  unconstitutional,  is  entitled  on  motion  of  the  appellant,  to  a 
preference  over  any  business  irrespective  of  its  place  upon  the 
calendar,  except  as  to  preferences  provided  for  in  sections  seven 
hundred  eighty*nine,  seven  hundred  ninety  and  the  preceding 
subdivisions  of  this  section. 
L.  1899,  ch.  iS8S.    In  effect  Sept.  1, 1899. 

4.  In  the  court  of  appeals,  an  action,  a  party  to  which  has 
died,  pending  the  action,  where  the  pendency  of  the  action  pre- 
vents a  final  settlement  of  the  estate  of  the  deceased  party. 

5.  [Am'd,  1895,  1809,  1900,  1906.]  In  any  court,  an  action 
or  special  proceeding  in  which  an  executor  or  an  administrator,  or 
testamentary  trustee,  or  an  infant,  or  a  trustee  of  a  fund  for  the 
support  and  maintenance  of  an  infant,  or  a  receiver  appointed 
by  the  court,  or  by  the  comptroller  of  the  currency  of  the  United 
States,  or  a  trustee  in  bankruptcy,  or  a  general  assignee  for  the 
benefit  of  creditors,  or  the  committee  of  a  lunatic  or  an  idiot,  or 
a  creditor  of  a  deceased  insolvent  debtor  suing  for  the  benefit 
of  himself  and  other  creditors  interested  in  the  estate  or  prop- 
erty of  such  deceased  debtor  where  a  right  of  action  is  given  by 
express  provision  of  law,  is  the  sole  plaintiff  or  sole  defendant: 
an  action  or  special  proceeding  for  the  construction  of,  or  an 
adjudication  upon  or  to  determine  the  validity  of  the  probate  of 
a  will,  in  which  the  administrator,  with  the  will  annexed,  or  the 
executor  of  the  will  is  joined,  as  plaintiff  or  defendant,  with  one 
or  more  other  parties,  and  an  appeal  from  the  judgments  or 
decision  in  any  of  the  foregoing  actions  or  proceedings  and  in 
the  court  of  appeals  or  the  supreme  court,  an  appeal  from  the 
decree  or  decision  of  a  surrogate's  court,  determining  a  will  to 
be  valid  and  admitting  it  to  probate,  or  determining  an  instru- 
ment offered  for  probate  as  a  will  to  be  invalid  or  not  entitled 
to  probate  as  such,  or  granting  general  letters  of  administration 

^  or  directing  the  distribution  of  a  fund  or  payment  of  money  by 

an  executor  or  an  administrator  in  pursuance  of  an  order  or  de- 
cree  made   on   an    intermediate,    final   or  judicial   accounting   or 
otherwise  by  an  administrator  or  an  executor, 
L.   1890,  ch.  586;  L.  1900,  ch.  144;  L.  1006.  ch.  6.    In  effect  Sept.  1.  IMS. 

6.  [Am'd,  1895.]  An  action  for  dower  where  the  plaintiff 
makes  proof  by  affidavit,  to  the  satisfaction  of  the  covrt,  or  a 
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judge  thereof,  that  she  has  no  sufficient  means  of  support  aside 
from  the  estate  in  controversy,  an  action  for  the  partition  of  real 
property. 

7.  [Am'd,  1882.]  An  action  against  a  corporation  or  joint-stock 
association,  issuing  bank  notes  or  any  kind  of  paper  credits,  to 
circulate  as  money:  or  by  or  against  a  receiver  of  such  a  corpora- 
tion or  association;  an  action  in  which  a  county  or  town  is  sole 
pLtintiiff  or  defendant. 

8.  [Am'd,  1879.  J  An  action  against  a  corporation,  founded  upon 
a  note  or  other  evidence  of  debt  for  the  absolute  payment  of 
money.  An  action  upon  an  undertaking  given  upon  an  appeal  to 
the  court  of  appeals  or  to  stay  the  execution  on  an  appeal  to  the 
eoart  of  appeals. 

9.  [Ain*d,  188T.]     In  an  action  against  a  sherifif.  in  his  official  > 
capacity,  or  an  action  by  a  sheriff  or  late  sheriff,  to  recover  for 

a  breach  of  the  obligation  of  a  bond  or  bonds,  or  an  instruptient 

or  instruments  of  indemnity,  or  an  undertaking  or  undertakingH  >l 

l^ven  to  him  in  his  official  capacity. 

10.  A  cause  entitled  to  preference,  by  the  general  rules  of  prac- 
tice, or  bv  the  special  order  of  the  court,  in  the  particular  case. 

11.  (AdVled,  1808.]     In  any  court  an  action  for  libel  or  slander. 
U 18IB.  ch .  186.    In  effect  Sept .  1, 1S96. 

12.  [Added,  1880.]  In  the  court  of  appeals,  all  appeals  from 
judgments  of  affirmance  rendered  by  the  appellate  division  of  the 
iopreme  court  in  cases  enumerated  in  subdivision  two  of  section 
one  hundred  and  ninety-one  of  this  act,  where  the  decision  of 
the  appellate  division  has  been  unanimous  and  an  appeal  has 
been  taken  or  allowed  &a  in  said  subdivision  of  said  section 
provided. 

L.  tan,  eh.  MB.    In  effect  Sept.  ],  IBM. 

13.  [Added,  ifMMS.]  An  action  for  absolute  divorce  in  which 
an  order  has  been  made  granting  temporary  alimony. 

L.  1902.  ch.  8B7.    In  effect    Sept.  1,  1002. 

Where  an  issue  of  law  and  an  issue  of  fact,  or  two  or  more 
other  questions  of  different  natures,  come  before  the  same  term 
of  the  court  for  trial  or  hearing,  the  preference  given  by  this 
section  affects  only  the  order  in  which  the  issues  or  questions 
of  the  same  nature  are  to  be  disposed  of. 

i  f9m,  [Am'd,  188II.]    Id. I  in  Busndamva  or  prohtbltion. 

Where  a  writ  of  mandamus  or  of  prohibition  has  been  issued. 
from  the  appellate  division  of  the  supreme  court,  to  a  special 
term,  or  a  judge  of  the  same  court,  the  cause  may,  in  the  discre- 
tion of  the  court,  or,  where  an  appeal  is  taken  therein  to  the 
court  of  appeals,  in  the  discretion  of  that  court,  be  preferred  over  , -^ 

tnj  of  the  causes  specified  in  the  last  section.  *  ^  j>  /"^'f. 

L.]M,eh.MS.  ^^^^^\n/tY 

f  TUS.  lAiii'd,  18»5,  1896,  1900,  1904.]    Where  an  order  is  ''^\' 


Where  the  right  to  a  preference  depends  upon  facts  which  do 
Bot  appear  in  the  pleadings  or  other  papers  upon  which  the  cause 
Ja  to  be  tried  or  heard,  the  party  desiring  a  preference  must  pro- 
core  an  order  therefor  from  the  court,  or  a  judge  thereof,  upon 
notice  to  the  adverse  party.  A  copy  of  the  order  must  be  served 
with  or  before  the  notice  of  trial  or  argument.    Such  an  order  is 
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not  appealable,  but  it  may  be  vacated  by  the  judge  or  judg^es 
holding  the  term   at  which  the  preferred  cause   is   noticed   for 
trial  or  hearing,  or  by  such  other  justice,  or  at  such  other  term 
of  court,  or  at  such  other  time  as  shall  be  prescribed  by  the  gen- 
eral or  special  rules  of  practice.    But  a  preliminary  order  is  not 
requisite  in  a  case  embraced  within  subdivision  first  or  second 
of  the  last  section  but  one,  and  the  order  in  a  case  embraced 
within   subdivision   six  thereof  may   be  made  ex   parte,    and   is 
conclusive.     Where  no  order  is  required,  a  claim  for  preference. 
specifying  the  provi8*.on  of  law  under  which  the  claim  is  made, 
may  be  inserted  in  the  note  of  issue  to  be  filed  with  the  clerk, 
and  it  shall  then  be  the  duty  of  such  clerk  to  place  such  cudse 
in  its  proper  place  among  the  preferred  causes  at  the  head  of 
the  calendar;-  except  thiit  in  the  counties  of  New  York,  Kings, 
Queens  and  Erie,  and  the  seventh  judicial  district,  no  action  or 
special  proceeding  shall  be  placed  as  a  preferred  cause  upon  the 
calendar  of  any  circuit  court  or  trial  term  or  special  term  of  any 
court  as  herein  provided,  but  the  party  desiring  a  preference  of 
any  cause  shall  serve  upon  the  opposite  party,  with  his  notice  of 
trial,  a  notice  that  an  application  will  be  made  to  the  court  at 
the  opening  thereof,  or  to  such  justice  or  other  term  of  court  or 
at   such   other  time   as   shall   be   prescribed   by   the  gfeneral   or 
special  rules  of  practice,  for  leave  to  move  the  same  as   a  pre- 
ferred cause,  and  if  the  ri^t  to  a  preference  depends  upon  facts 
which  do  not  appear  in  the  pleadings  or  other  papers  upon  Trhich 
the  case  is  to  be  tried  the  notice  must  be  accompanied   by  an 
aflUdavit  showing  such   facts.     In   said   counties  of  New    York, 
Kings,  Queens  and  Erie  and  in  the  seventh  judicial  district,  the 
application  for  a  preference  shall  be  made  at  the  opening  of  the 
court,  or  to  such  justices  or  other  term  of  court,  or  at  such,  other 
time  as  shall  be  prescribed  by  the  general  or  special  roles  of 
practice,  and  if  it  shall  appear  that  the  cause  is  entitled   to  a 
preference  and  is  intended  to  be  moved  for  trial  at  or  for  the 
term   for  which   the   application   is  made,   the  court  or    justice 
must  designate  a  day  certain,  during  that  term,  on  which  day 
the   said  cause  shall  then  be  heard;  if  there  be  two   or    more 
causes  so  designated  for  trial  for  the  same  day,  the  said   causes 
shall  be  heard  in  the  order  of  their  date  of  Issue. 

U   1896,  Gta.  410:  U   189S,  cb.   140;  U  1900,  oh.  173;  L.  1S04,  ch.  173.    la 
effect  Sept.  1.  1904. 

J  794.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 
I  7W,  [Repealed  Jan.  1,  1896;  L.  IHQIj.  ch.  946.1 
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ARTICLE    THIRD. 

8»'viee  of  papers. 

Sec.  796.  Paper   may   be   served   per»oually. 
797.  Other    modeii    of    service. 

790.  Doable  time  wben  sorTed  tlirougb  tb«  poHt-olBre. 
790.  When   paper   lo  be  servetl  ou   attDrju'y ;    vrbeii  »ervlco   not  required. 
JiUO,  When   service   may   Im>  made  on  Work,    for  iiou-resldenv. 
SOI.  Serrlce    throuirh    braueh    poat-offlcc   In    New    York   city. 
801-a.  Serrloe    In    certain    actions    when    name    of    deceased    person    i« 

HtatiHl  ail  defendant. 
802.  TbiH  article  not  applicable  to  service  of  sumuious  or  certain  other 
process. 


I  TM.  [Am'd,   1888.]      Paper  vamy  be  iwrved  peraonally. 

A  notice  or  other  paper  in  an  action  may  be  served  on  a  party 
or  an  attorney,  either  by  delivering  it  to  him  personally,  or  in 
the  manner  prescribed  in  the  next  section.  All  papers  so  servinJ 
or  required  to  be  filed  in  an  action,  shall  be  plainly  and  legibly 
written  or  printed  in  black  ink  upon  durable  paper  of  good 
nKterial,  and,  if  imprinted  by  type-writer,  such  paper  shall  be 
of  linen  quality,  equal  in  weight  to  sixteen  pounds  to  the  double 
cap  ream,  of  seventeen  by  twenty-eight  inclics  in  size,  and  ser- 
vice or  filing  of  papers  printed  or  written  upon  such  paper  with 
inch  ink  shall'  be  deemed  a  compliance  with  the  terms  of  this 
section.  The  transcribed  minutes  of  a  stenographer,  taken  in 
Jiy  ci-'il  or  criminal  action,  or  in  any  hearing  or  special  pro- 
ceeding, civil  or  criminal,  shall  be  w-rltten  or  type-written  on 
paper  of  the  size  hereinafter  specified;  and  all  cases,  briefs;  points 
or  other  papers  required  or  used  on  an  appeal  from  any  judg- 
ment, determination  or  order  of  any  court  or  board  shall  be 
printed  (when  required  to  be  printed  by  the  rules  of  any  court) 
on  paper  of  a  uniform  size,  as  follows:  The  paper  must  be  ten 
and  one-half  inches  by  eight  inches,  and  bound  on  the  edge  of 
the  greatest  length. 

Co.  Proc.,  9  408,  am'd;  L.  1888,  ch.  406.   Seo   Bule    19. 

f  797.  [Aaft'd.  1S97.]    Olher  modes  edT  servloe. 

Where  the  service  is  not  personal,  it  may  be  made  as  follows: 
1-  Upon  u  party  or  an  attorney,  through  the  post-office,  by  de- 
poriting  the  paper,  properly  inclosed  in  a  post-paid  wrapper,  in  the 
poit-office  or  in  any  post-office-  box  regularly  maintained  by  the 
KOTcmmeut  of  the  United  States  and  under  the  care  of  the  post- 
office  of  the  party,  or  the  attorney  serying  it,  directed  to  the  person 
to  be  served  at  the  address,  within  the  state,  designated  by  him 
for  that  purpose,  upon  th«  preceding  papers  in  the  action:  or, 
where  he  has  not  made  socfa  a  designation,  at  his  place  of  resi- 
wnce,  or  the  place  where  he  keeps  an  office,  according  to  the  best 
loformstlon  which  can  conveniently  be  obtained  concerning  the 
•sae. 

.  2L  Upon  an  attorney,  during  his  absence  from  his  office,  by  leav< 
^  the  paper  with  his  partner  or  clerk  therein,  ov  with  a  person 
luring  diarge  thereof. 

3.  Upon  an  attorney,  if  there  is  no  person  in  charge  of  his  office, 
aod  tlhe  service  is  made  between  six  o'clock  in  the  morning  and 
nise  o'clock  in  the  evening,  either  by  leaving  it,  in  a  conapictious 
pltce  in  his  office,  or  by  depositing  it,  inclosed  in  a  sealed  wrapper, 
iiirected  to  him  in  his  office  letter-box;  or,  if  the  office  is  not  opcL, 
CO  as  to  admit  of  leaving  the  paper  therein,  and  there  is  no  office 
letter-box.  by  leaving  it  at  his  reaidence,  within  the  state,  with  a 
Person  of  suitable  age  and  discrstioa. 
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4.  Upon  a  party,  by  leaving  the  pap«r  at  hfa  residence  within 

tue  state,  between  six  o'clock  in  the  morning  and  nine  o'clock  in 

the  evening,  with  a  person  of  saitable  age  and  discretion. 

Sobntltute  for  Co.  Proc,  ff  400,  410,  411;  L.  1897,  ch.  40.  In  effect 
SepL  1,  1807. 

I  708  [Am'd.  1»09,  1010.]  Time  added  when  serTed 
through   the  poat-ofllce. 

Where  it  is  prescribed  in  this  act,  or  in  the  general  rnles  of 
practice,  that  a  notice  must  be  given,  or  a  paper  must  be  serTed. 
within  a  specified  time,  before  an  act  is  to  be  done;  or  that  the 
adverse  party  has  a  specified  time,  after  notice  or  service, 
within  which  to  do  an  act;  if  service  Is  made  through  the  post- 
office,  three  days  shall  be  added  to  the  time  specified  except 
that  service  of  notice  of  trial  may  be  made,  through  the  post- 
offico.  not  less  than  sixteen  days  before  the  day  of  trial,  includ- 
ing day  of  service, 

Co.  Proc.,  f  412.  am'd.  Am*d  by  L.  1000,  ch.  423 ;  L.  1010.  ch.  577.  Ib 
effect  Sept.  1,  lOlOu 

f  709.  When  paper  to  be  nerved  on  attorney;  irhea 
service   not   required. 

Where  a  party  has  fippeared,  a  notice  or  other  paper,  required 
to  be  served  in  an  action,  must  be  served  upon  his*  attorney.  If 
a  defendant  has  not  appeared,  service  of  a  notice  or  other 
paper,  in  the  ordinary  proceedings  in  the  action,  need  not  be 
made  upon  him,  unless  he  is  actually  confined  in  jail,  for  want 
of  bail. 

Id..   SI  414  and  417.  consolidated. 

i  800.  When  service  may  be  made  on  clerk,  for  non- 
resident* 

Where  a  party  to  an  action,  who  has  appeared  in  person, 
resides  without  the  State,  or  his  residence  cannot,  with  reason- 
able diligence,  be  ascertained,  and  he  has  not  designated  an 
address,  within  the  State,  upon  the  preceding  papers,  service  of 
a  paper  upon  him  may  be  made,  by  serving  it  on  the  clerk. 

Id..  I  415. 

I!  801.  Service  thronffh  branch  post-ottee  in  Neirv-York 
city. 

In  the  city  of  New- York,  where  a  paper  is  served,  or  a  return 
is  made,  through  the  post-office,  the  deposit  of  the  package  in 
a  branch  post-office  has  the  same  effect,  as  a  deposit  in  the 
general  or  principal  post-offlw  of  that  city. 

I  801-a.  [Added,  lOOO.]  Service  in  certain  actions  when 
nan»e   of  deceased   person   Is   stated   as    defendant. 

In  case  any  action  or  proceeding  shall  be  brought,  founded  in 
whole  or  in  part  upon  any  transaction  growing  out  of  a  business 
conducted  as  provided  bv  subdivision  three  of  section  twenty 
and  section  twenty-one  of  the  partnership  law,  and  the  name  of 
the  deceased  person  is  stated  as  a  defendant,  the  process  and 
papers  therein  may  be  served  on  any  i>erson  or  persons  using 
such  name  with  like  effect  as  though  such  person  or  persons 
had  been  named  as  defendant  by  his  or  their  own   respective 
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Dames,  and  with  the  same  effect  au  though  all  Buch  persons 
were  served  with  process,  and  the  proc-ess  and  all  papers  may 
be  amended  by  substituting  the  name  or  names  of  the  person 
or  persons  using  the  name  of  such  deceased,  and  no  action  or 
proi'eeding  shall   fail,  abate .  or  be  in  any   manner  hindered  by  ' 

the  name  of  such  deceased  being  so  used. 

Added    by    U     1009.    ch.    65.      Drrlratlon  —  L.    18S0,    ch.    561.  '{    5.      See 
oote  3  of  notes  of  B<Mrd  of  Statutory  Ck>u0olldatlon  at  eud  of  code 

f  HOSE.    [Ain*d,     lfM>e.]      This     article     not     applicable     to 
•errlce  of  ammmoaii,  or  certain  other  process. 

This  article  except  the  last  section  does  not  apply  to  the  ser-  4 

Tice  of  a  summons,  or  other  process;  or  of  a  paper  to  bring  a 
party  into  contempt;  or  to  a  case  where  the  mode  of  service  is 
specially  prescribed  by  law.  ^ 

Id..   I  418  and  part  of  id..   |  408.     Am'd  by  L.   1009.  ch.  65.   13.      See 
tiote  46  of  noteis  of  Board  of  Statutory  Cousolldatlon  at  end  of  code. 

185 


§§  803-07  DISCOVERY  OF  BOOKS,  KTC.         c.  8,  t.  6,  a.  4 

ARTICLB   FOURTH. 

(See  43   Hun.   95.) 
Discovery  of  hooka  and  papers. 

Sec.  803.  Court    may    f11re<'t    dlHcovery    of    )HN)kfi,    etc. 

804.  Rulet)   to  prertcrilie   the  chm's.   i»ic. 

805.  iVtiTloii   for  (llKcovery,    iiiiu  t»rtUT   thereupon. 
8(»«.  Order,    when    and   by    whom   vuiatwl. 

807.  I'rocfedliigjs    upon    the    return   of   the   order. 

S08.    Penalty   for  diyolMMlIenee. 

8oa.   F:nr<'<i    of   pa|H>n>.    etc.,    lUMdueeU. 

1  H03.  rAm'd,  IfMH),  1918.]  The  court  may  direct  diMCOTerr 
of  bookH,  et  cetera. 

A  court  of  record,  other  than  a  justices'  court  in  a  city,  hasi 
power  to  compel  a  party  to  an  action  pending  therein,  to  produce 
and  discover,  or  to  give  to  the  other  party,  an  inapeclion  and 
copy,  or  permission  to  tulte  a  copy  or  photograph  of  a  book,  docu- 
ment, or  otlier  paper,  or  to  nialce  discovery  of  any  article  or 
property,  in  his  possession  or  under  his  control,  relating  to  the 
merits  of  the  action,  or  of  the  defense  therein. 

2  R.  iS.  urn.  I  21.  ronsnlldatM  tvttli  Co.  Proo.,  s  388.  Am'd  by  L.  1909. 
ch.  173;   L.  1913,  th.  80.     In  elTect  Sept.   1,   1913. 

I  804.  Rales   to  preaicrlbe  tke  cases,  etc. 

The  general  rules  of  practice  must  prescribe  the  cases  in  whlck 
a  discovery  or  inspection  may  be  so  compelled,  and  the  pr^ 
ceedings  for  that  purpose,  where  the  same  are  not  prescribed  ia 
this  act. 

Id..   I  22,   am'd.    S«>e   Rules  14-10. 

(  806.  Petition  for  dlseofery,  and  order  tkerenpon. 

To  entitle  a  party  to  procure  such  a  discovery  or  in8pectioii« 
he  must  present  a  petition,  praying  therefor,  and  verified  bj 
affidavit,  to  the  court,  or  to  a  judge,  authorized  to  make  an 
order  in  the  action;  upon  which  an  order  may  be  made,  directing 
the  party,  against  whom  the  discovery  or  inspection  is  sought, 
to  allow  it,  or,  in  default  thereof,  to  show  cause  before  the 
court,  at  a  time  and  place,  and  upon  a  notice,  therein  specified, 
why  the  prayer  of  the  petition  should  not  be  granted;  and,  if 
necessary  or  proper,  that  his  proceedings  be  stayed  until  the 
hearing  of  the  application,  altnough  the  stay  exceeds  twenty 
days. 

Id..    91   23   and   25. 

}  806.  Order,  irben  and  by  irrbom  "vacated. 

An  order,  made  as  prescribed  in  the  last  section,  may  be 
vacated,  by  the  judge  who  granted  it,  or  by  the  conrt,  upon 
satisfactory  proof,  by  affidavit: 

1.  That  it  ought  not  to  have  been  granted,  or  that  it  has  been 
complied  with;  or, 

2.  That  the  party  required  to  make  the  discovery,  or  permit 
the  inspection,  has  not  the  possession  or  control  of  the  book, 
document,  or  other  paper,  directed  to  be  produced  or  inspected. 

Id.,  s  M- 

S  807*   Proceediniirn  npon  the  return  of  tbe  order. 

Upon  the  return  of  the  order  to  show  cause,  the  court  may 
make  such  an  order,  with  Respect  to  the  discovery  or  inspectiMi 
prayed   for,   as   justice   requires.     Where   either   is   directed,   a 
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referee  may  be  appointed  by  the  order,  to  direct  and  anperia- 
tend  it;  whoacf  certificate,  unless  set  aside  by  the  court,  is  pre- 
somptiTe,  and,  except  in  proceedings  for  contempt,  conclusire 
eridence  of  compliance  or  non-oompUance  with  the  terms  of  th* 
order.  A  fixed  sum,  not  exceedmg  twenty  dollars,  may  be 
tdded  to  the  costs  of  the  motion,  for  the  fees  of  the  referee. 
SnlMtitote  for  2  B.  8.  200,  §  26.  and  part  of  Oo.  Prac.,  i  188. 

8  806.  Penalty  for  dlsobedlenee. 

Where  an  order,  made  as  prescribed  in  the  last  section,  directs 
a  discoTery  or  inspection,  the  party  in  whose  behalf  it  was 
made,  may,  upon  proof,  by  affidavit,  that  the  adverse  party 
has  failed  to  obey  it,  and  upon  notice  to  him,  apply  to  the  court, 
for  an  order  to  punish*  him  for  the  failure.  Upon  the  bearing 
of  the  application,  the  court  may,  upon  the  payment  of  such  a 
•urn,  for  the  expenses  of  the  applicant,  as  the  court  fixes,  and 
upon  compliance  with  such  other  terms,  as  it  deems  just  to 
impose,  permit  the  party  in  default  to  comply  with  the  order 
for  a  discoTery  and  inspection;  and,  for  that  purpose,  it  may 
direct  that  the  application  to  punish  him  stand  over  to  a  future 
time.     Upon  the  final  hearing  of  the  application  to  punish  the 

Erty  in  default,  the  court,  in  a  proper  case,  may  direct  that 
I  complaint  be  dismissed,  or  his  answer  or  reply  be  stricken 
out,  and  that  judgment  be  rendered  accordingly;  or  it  may 
make  an  order,  striking  out  one  or  more  causes  of  action, 
defences,  counterclaims,  or  replies,  interposed  by  him;  or  that 
he  be  debarred  from  maintaining  a  particular  claim  or  defence, 
in  relation  to  which'  the  discovery  or  inspection  was  sought. 
Where  the  party  has  failed  to  obey  an  order,  allowing  an  inspec- 
tion by  the  adverse  party,  atad  requiring  him  to  furnish  a  copy, 
or  permit  a  copy  to  be  taken,  the  court  may  also  direct  that  the 
book,  document,  or  other  paper,  be  excluded  from  being  given 
in  evidence;  or  it  may  punish  the  party  for  a  contempt;  or  both. 
Sobfltitiite  for  2  R.  S.  200,  fi  26,  and  part  of  Co.  Proc.,  f  888. 

I  809.  Eifeet  of  papers,  etc.,  prodneed. 

A  book,  document,  or  other  paper,  produced  under  an  order 
made  as  prescribed  in  this  article,  has  the  same  effect,  when 
used  by  the  party  requiring  it,  as  if  it  was  produced  upon  notice, 
Bccordmg  to  the  practice  of  the  court. 

3  R.  8w  200.  f  27  (2  Sdm.  208). 
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ARTICI^B  FIFTH. 

Qeneral  regulations  respecting  bonds  and  undei'takings. 

S<K>.   810.  BondR,   andertakingR,   etc.,   must  be  acknowledj^od. 

811.   Party  net»U  not  Join  with  his  miretiw.  when  om*  8un»ty  In  Hofflclent. 
K12.  Fonn    of   bond   or   und«>rtaklng ;    afBdavit  of  atiivtlen:    approral    by 

court  or  judge. 
81. ^.  Whnn  nevfral  Kuretloa  may  Justify  each  In  a  smaller  sum. 
KKI-a.   Further  prote<'tlon  for  undertakings  in  certain  canes. 
SI 4.  RoitdN.   etc..    to  the  p<H>ple  or  a  public  offlccT  fc«  the  benefit  of  a 

aultor. 
Min.  Bonds,  etc.,  not  affected  by  cbango  of  parties. 
81G.  Id. :  to  be  filed. 

f  810.  [Am*d,  1877.]  .  Bonds,  nndertaklnirsy  etc.,  mnst  b« 
AcJknoifvledsred. 

A  bond  or  undertaking,  given  in  an  action  or  special  proc*eed^ 
ing,  as  prescribed  in  this  act,  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded. 

See  Rule  5. 

I  811.  [Am'd,  1805.1  Party  need  not  Join  with  hla  sure, 
ties  I  when   one   surety  is   snflloient. 

Where  a  provision  of  this  act  requires  a  bond  or  undertaking, 
with  sureties,  to  be  given  by,  or  in  behalf  of,  a  party  or  othiT 
person,  he  need  not  join  with  the  sureties  in  the  execution 
thereof,  unless  the  provision  requires  him  to  execute  the  same: 
and  the  execution  thereof  by  one  surety  is  sufficient,  although 
the  word  **  sureties,"  is  used,  unless  the  provision  expressly  re- 
quires two  or  more  sureties;  and  the  execution  of  any  such  bond 
or  undertaking  by  any  fidelity  or  surety  company  autharize<l  by 
the  laws  of  this  State  to  transact  business,  shall  bo  equivalent 
to  the  execution  of  said  bond  or  undertaking  by  two  sureties, 
and  such  company,  if  excepted  to,  shall  justify  through  its  officers 
or  attorney  in  the  manner  required  by  law  of  fidelity  and  surety 
companies.  Any  such  company  raay  exei?ute  any  such  bond  or 
undertaking  as  surety  by  the  hand  of  its  officers,  or  attorney, 
duly  authorized  thereto  by  resolution  of  its  board  of  directors,  a 
certified  copy  of  which  resolution,  under  the  seal  of  said  com- 
pany, shall   be  filed   with  each  bond  or  undertaking. 

L.   1805.  ch.   510. 


I  812.    [Am*d,  1895,  1899,  1901.]    Form  of  bond  or  ni 
taking';  aiUdavlt  of  ■nretiea;  approval  by  eonrt  or  J«dl| 

A  bond  or  undertaking,  executed  by  a  surety  or  sureties,  as 
prescribed  in  this  act,  must  where  two  or  more  persons  execute 
it,  be  jftint  and  several  in  form;  and,  except  when  executed  by  a 
fidelity  or  surety  company,  or  when  otherwise  expressly  pr*»- 
scribed  by  law,  it  must  be  accompanied  with  the  affidavit  of  each 
surety,  subjoined  thereto,  to  the  effect  that  he  is  a  resident  of 
and  a  householder  or  a  freeholder  within  the  state,  and  is  worth 
the  penalty  of  the  bond,  or  twice  the  sum  specified  in  the  under- 
taking, over  all  the  debts  and  liabilities  which  he  owes  or  has 
incurred,   and   exclusive   of  property   exempt   by   law  from    levy 
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aod  sale  under  an  execution.  A  l>oud  or  undertaking  given  by  a 
party  without  a  surety  must  be  Hroomuanied  by  his  affldarit  t^ 
the  same  effect.  The  bond  or  undertaking,  ex<;ept  aa  otherwise 
expressly  preHcribed  by  law,  must  be  approved  by  the  court  be- 
fore which  the  proceeding  is  taken,  or  a  judge  thereof,  or  the 
judge  before  whom  the  proceeding  is  taken.  The  approval  must 
be  endorsed  upon  the  twnd  or  undertaking.  The  surety  or  sure- 
ties or  the  representatives  of  any  surety  or  sureties  upon  the 
bond  heretofore  or  hereafter  executed,  of  any  trustee,  committee, 
guardian,  assignee,  receiver,  executor,  administrator  or  othir 
tida<'iar3',  shall  be  entitled  as  a  matter  of  right  to  be,  and  sliull 
be,  diischarged  from  liability  as  hereinafter  provided,  and  to  thiit 
end  may  on  notice  to  the  principal  named  in  such  bond  apply  to 
the  court  that  accepted  such  bond  or  to  the  court  of  which  the 
judge  that  'accepted  such  bond  was  a  member  or  to  any  judge 
thereof,  praying  to  be  relieved  from  liability  as  such  surety  or 
bureties  for  the  act  or  omission  of  such  principal  occurring  after 
the  date  of  the  order  relieving  such  surety  or  sureties  hereinafter 
provided  for  and  that  such  principal  be  required  to  account  and 
give  new  sureties.  Such  notice  of  such  application  may  be 
served  on  said  principal  personally  within  or  without  the  state, 
or,  not  less  than  live  days  prior  to  the  date  on  which  such  appli- 
cation is  to  be  made,  unless  it  satisfactorily  appears  to  the  court, 
or  a  judge  thereof,  that  personal  notice  cannot  be  given  with  due 
diligence  within  the  state,  in  which  case  notice  may  be  given 
in  such  manner  as  the  court  or  a  judge  thereof  directs.  Pend- 
ing the  hearing  of  such  application  the  court  or  judge  may  re- 
strain such  principal  from  ai'ting  except  to  pref^erve  the  trust 
estate  until  further  order.  Upi^n  the  hearing  of  such  applica- 
tion if  the  principal  docs  not  hie  a  new  bond  in  the  usual  form 
to  the  satisfaction  of  the  court  or  judge  the  court  or  judge  must 
make  an  order  re<|uiriug  the  principal  to  file  a  new  l>oud  within 
Ruch  reasonable  time  not  exceeding  five  days  as  the  court  or 
judge  in  such  order  fixes.  If  such  new  bond  shall  be  filed  upon 
such  bearing  or  within  the  time  fixed  by  said  order  the  court 
or  judge  must  thereupon  make  a  decree  or  order  requiring  the 
principal  to  account  for  all  his  acts  and  proceedings  to  and  in- 
eluding  tho  date  of  such  order  and  to  file  such  account  within 
a  time  fixed,  not  exceeding  twenty  days,  and  releasing  the  surety 
or  tnrotfes  making  such  appli<*ft*'i«n  from  litiliility  upon  the  bond 
for  any  a<-t  or  default  of  the  principal  subsr(iuoiit  to  the  date  of 
such  ffecree  or  order.  If  the  principal  fail  so  to  file  such  new 
b<jnd  witliin  the  time  siiecified,  a  decree  or  order  must  be  made 
revoking  the  appointment  of  such  principal  or  removing  him 
and  requiring  him  to  so  account  and  tile  such  ac<'(»unt  within 
twenty  days.  If  the  principal  fail  to  file  his  account  as  in  this 
s«»ction  provided  such  surety  or  sureties,  or  representatives 
thereof,  may  make  and  file  such  account  with  like  force  and 
effect  as  though  made  and  filed  by  such  priniipal,  and  npon 
the  settlement  thereof  credit  shall  be  given  for  all  com  missions, 
costs,  disbursements,  and  allowances  to  which  the  i)rlncipai 
would  be  entitled  were  he  accounting,  and  allowance  shall  be 
made  to  such  surety  or  sureties  iur  re[>rosentative  for  the  ex- 
pense inciHrred  in  so  filing  such  accnniut  and  procuring  the  setthv 
ment  thereof.  And  after  the  filing  of  an  account  as  required, 
oj  permitted,  in  this  section  the  court  or  judj^^e  nni.st  upon  the 
petition  of  ih^  principal  or  surety  or  sureties  or  the  represeata," 
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tires  of  any  such  surety  or  sureties,  issue  an  order  requiriug  all 
persous  interested  in  the  estate  ur  trust  funds  to  attend  a  set- 
tlement of  such  account  at  a  time  and  place  therein  specified  and 
upon  the  trust  fund  or  estate  being  found  or  made  good  and 
paid  over  or  properly  secured,  the  surety  or  sureties  shall  be  dis- 
charged from  any  and  all  further  liability  and  the  court  or  jud^e 
shall  settle,  determine  and  enforce  the  rights  and  liabilities  of  all 
parties  to  the  proceedings  in  like  manner  and  to  the  same  extent 
as  in  actions  for  an  accounting  in  the  supreme  court.  And  upon 
demand  made  in  writing  by  the  principal  such  surety  or  sure- 
ties, or  representatives  thereof,  shall  return  any  compensation 
that  has  been  paid  for  the  unexpired  portion  of  such  suretyship. 
L.  1885,  cb.  611;  L.  1899,  ch.  726;  L.  1901,  ch.  624.    In  effect  8<>pt.  1,1901. 

i  813.  [Am'd,  1804.]  Wben  seTeral  ■nrettea  may  Juatlfr 
«ac]&  In  a  smaller  sniii. 

But  where  the  penalty  of  the  bond,  or  twice  the  sum  specified 
in  the  undertaking  is  five  thousand  dollars  or  upwards,  the  court 
or  judge  may,  in  its  or  his  discretion,  allow  the  sum  in  which 
a  surety  is  retjuired  to  justify  to  be  made  up  by  the  justification 
of  two  or  jnore  sureties  each  in  a  smaller  sum.  But  in  that  case 
a  surety  cannot  justify,  in  a  sum  less  than  five  thousand  dollars, 
and  when  two  or  more  sureties  are  required  by  law  to  justify, 
the  same  person  cannot  so  contribute  to  make  up  the  sum  for 
more  than  one  of  them.  It  shall  be  lawful  for  any  party  of 
whom  a  bond  or  undertaking  is  required  to  agree  with  his  sure- 
ties for  the  deposit  of  any  or  all  moneys  for  which  such  sure- 
ties are  or  may  be  held  responsible  with  a  trust  company'  au- 
thorized by  law  to  receive  dejjosits,  if  such  deposit  is  otherwise 
proper,  and  for  the  safe-keeping  of  any  or  all  other  depositable 
assets  foi'  which  such  sureties  may  be  held  responsible,  with  a 
feafe-deposit  company  authorized  by  law  to  do  business  as  such, 
in  such  a  manner  as  to  prevent  the  withdrawal  of  such  moneys 
and  assets,  or  any  part  thereof,  except  with  the  written  con- 
sent of  such  sureties,  or  an  order  of  the  court  made  on  such 
notice  to  them,  as  it  may  direct. 

L.   1894.   cb.  200. 

f  813«a.  [Added,  1913.]  Further  protection  for  nndertak— 
Inirs  In  certain  case*. 

Where  an  undertaking  has  been  or  shall  be  given  in  any 
"action  or  proceeding  the  court  may  in  its  discretion,  if  justice  so 
requires,  order  further  or  other  security  to  be  given  in  addition 
to  such  security.  Upon  cause  shown  the  court  may  permit  an 
examination  or  re-exnmiuation  of  any  surety  upon  any  such, 
undertaking.  Upon  such  examination  or  ro-examination,  if  jus- 
tice so  requires,  the  court  may  require  a  new  surety  or  sureties 
to  be  furnished  or  further  or  other  security  to  be  given  in  addi- 
tion to  the  security  already  givc^n.  The  c(»urt  may  enforce  sucli 
order  by  any  disposition  of  the  action  or  proceeding  that  may  be 
proper. 

Added  by  U   1913,  ch.  85.     In  efToct  Sopt.   1,   1013. 

f  814.  [Ain'd,  180R.1  BondH,  etc.,  to  tbe  people  or  a  pnbllo 
officer  f«»r  fhe  benefll  of  n  iialt4»r. 

Where  a   bond  or  undertaking  has  been   given,  as  prescribed 

by  law,  in  the  course  of  an  action  or  a  special  proceeding,  to  th% 
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people  or  to  a  pablic  officer,  for  the  benefit  of  a  party  or  other 
person  interested,  and  provision  is  not  specially  made  by  law 
for  the  prosecution  thereof;  the  party  or  other  person,  so  in- 
terested, may  maintain  an  action  in  his  own  name,  for  a  breach 
of  the  condition  of  the  bond,  or  of  the  terms  of  the  undertaking; 
upon  procuring  an  order,  granting  him  leave  so  to  do.  The 
order  may  be  made  by  the  court,  in  which  the  action  is  or  was 
pending:  the  city  court  of  the  city  of  New^-York,  or  a  county 
court,  if  the  bond  or  undertaking  was  given  in  a  special  pro- 
ceeding, pending  before  a  judge  of  that  court;  or,  in  any  other 
case,  by  the  supreme  court.  Notice  of  the  application  therefor 
must  be  given,  as  directed  by  the  court  or  judge,  to  the  persons 
interested  in  the  disposition  of  the  proceeds. 

L.  1S95,  eh.  946. 

I  S16.  Bonds,  etc.,  not  alTectc^l  by  change  of  parties. 

A  bond  or  undertaking,  given  in  an  action  or  special  proceed- 
ing, as  prescribed  in  this  act,  continues  in  force,  after  the  sub- 
stitution of  a  new  party  in  place  of  an  original  party,  or  any  • 
other  change  of  parties;  and  has  thereafter  the  same  force  and 
effect,  as  if  then  given  anew,  in  conformity  to  the  change  of 
parties. 

I  81G.  Id.  I  to  be  filed. 

A  bond  or  undertaking,  required  to  be  given  by  this  act,  must 
be  filed  with  the  clerk  of  the  court;  except  where,  in  a  special 
case,  a  different  disposition  thereof  is  directed  by  the  court,  or 
prescribed  in  this  act. 

Co.  Proc.,  f  423,  am'd.     See  Rale  4. 
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ARTICI4B    SIXTH, 

Bee.  817.  ConaoIIdatlng  causes  In  same  court 

818.  Id.;  In  different  courts. 

819.  Id.;  by  plaintiff. 

820.  Interpleader  by  order  In  certain  eases. 

820-a.  Suit  hy  debtor,    demanding  Judgment  of  interpleader. 

821.  DlKmlffsal  of  complaint  for  neglect  to  serve  summons. 

822.  Id.;  for  neglect  to  proceed. 

828.  Feigned  issues  abolished,  and  order  for  trial  substituted. 

82ft.  Summons  snd  pleadings,  to  be  flled  within  ten  days  after  serricttt 

825.  Papers  In  special  proceedings;  whero  to  be  flled. 

826.  Publication,  where  no  newspaper,  etc.,  in  county. 
'    827.  Special  references  in  certain  cases. 

1  817.  Cofftsolldatlnir  causes  In  same  court. 

Where  .wo  or  more  actions,  in  favor  of  the  same  plaintiff 
against  the  same  defendant,  for  causes  of  action  which  may  be 
joined,  are  pending  in  the  same  court,  the  court  may,  ia  its  dis- 
cretion, by  order,  consolidate  any  or  all  of  them,  into  one  action. 

2  B.  8.  883,  9  M  (2  Edm.*  888). 

.    I  816.  IiA.|  In  dtiferent  e4»iirt*« 

Where  one  of  the  actions  is  pending  in  the  supreme  court,  and 
another  is  pending  in  anoUier  court,  the  supreme  court  may,  by 
order,  remove  to  itself  the  action  in  the  other  court,  and  con- 
solidate it  with  that  in  the  supreme  court. 

Id.,  i  87. 

I  819.  Id. I  by  plaintiff. 

Where  separate  actions  are  commenced  against  two  or  more 
Joint  and  several  debtors,  in  the  same  court,  and  for  the  sdbiet 
cause  of  action,  the  plaintiff  may,  in  any  stage  of  the  proceed- 
ings, consolidate  them  into  one  action. 

Id.,  i  88. 

I   820..  [Am'dU    1804.]      Interpleader   by    order   In    eertsUn 


A  defendant  against  whom  an  action  to  recover  upon  a  con- 
tract, or  an  action  of  ejectment,  or  an  action  to  recover  a  chattel, 
is  pending,  may,  \ii  any  time  before  answer,  upon  proof,  by  affi- 
davit, tha*^  a  person,  not  a  party  to  the  action,  makes  a  demand 
against  him  for  the  same  debt  or  property,  without  collusion 
with  him,  apply  10  the  court,  upon  notice  to  that  person  and  the 
adverse  party,  foi  nn  order  to  substitute  that  person  in  his  place, 
and  to  discharge  him  from  liability  to  either,  on  his  paying  into 
court  the  amount  of  the  debt,  or  delivering  the  possession  of  the 
property,  or  its  value,  to  such  person  as  the  court  directs;  or 
upon  it  appearing  thai  the  defendant  disputes,  in  whole  or  in 
part,  the  liability  as  asserted  against  him  by  different  claimants, 
or  that  he  has  some  interest  in  the  subject-matter  of  the  con- 
troversy which  he  desires  to  assert,  his  application  may  be  for 
an  order  joining  the  other  claimant  or  claimants  as  co-defendants 
with  him  in  the  action.  The  court  may,  in  its  discretion,  make 
such  order,  upon  such  terms  as  to  costs  and  payments  into  court 
of  the  amount  of  the  debt,  or  part  thereof,  or  delivery  of  the 

Jiossession  of  the  property,  or  its  value  or  part  thereof,  as  may  be 
ust,  and  thereupon  the  entire  controversy  may  be  determined  in 
the  action. 
U  1884,  cb.  840.     8ee  Banking   Law,  $  116. 
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i  sao^tu   [Add«4y  1808.]    0«lt  bT  d«Mov»  deMandlMs  Itidv- 

ie«t  •£  interpleader. 

When  any  snm  of  money  shall  be  doe  and  payable  under  or 
on  account  of  a  contract,  and  the  whole,  or  any  part  thereof, 
exceeding  fifty  dollars  In  amount,  shall  be  claimed  or  demanded 
by  adTerse  claimants  thereto,  the  debtor  may  bring  suit  in  any 
court  having  jurisdiction  thereof,  and  of  the  parties,  demanding 
judgment  of  interpleader,  and  that  the  debter  be  permitted  to 
pay  the  amount  of  the  debt  into  court,  and  that  such  debtor 
upon  such  payment  into  court  be  discharged  from  any  further 
liability  to  any  of  the  parties  to  the  action.  When  service  of 
the  summons  and  complaint  shall  have  been  made  upon  all  such 
claimants,  the  plaintiff  may  make  application,  by  petition  or 
upon  affidavits  zor  a'n  order  permitting  and  directing  the  plaintiff 
to  pay  the  amount  of  the  debt  into  court,  and  that  the  plaintiff, 
upon  the  payment  into  court  of  the  amount  of  the  debt  as  re- 
quired by  the  order,  be  discharged  .from  any  further  liability  to 
any  of  the  defendants  in  such  action,  and  the  court,  utjon  satis- 
factory proof  by  affidavit  or  otherwise,  as  the  court  may  require, 
of  the  facts  alleged  in  the  complaint,  and  that  the  whole  or  part 
of  the  debt  is  claimed  adversely  by  the  defendants  without  any 
collusion  on  the  part  of  tbe  plaintiff,  and  that  the  amount  thereof 
is  not  in  dispute  may  make  such  an  order,  upon  such  terms  ns 
to  costs  and  disbursements  payable  out  of  the  money  so  adversely 
claimed  as  to  the  court  mey  seem  just,  and  upon  the  payment 
into  court  of  the  amount  of  such  dobt,  and  complying  with  the 
terms  of  such  order,  the  plaintiff  shall  stand  discharged  from  any 
further  liability  to  any  of  the  defendants  in  said  action  upon 
account  of  such  debt  and  contract.  Notice  of  such  application, 
together  with  copies  of  the  papers  upon  which  the  same  ia  made, 
shall  be  personally  served  on  each  of  tbe  defendants,  at  least 
five,  and  not  more  than  fifteen  days  before  the  return  day  thereof. 
Added,  L.   1906,  cb.    286,    In  effect  Sept.    1.   100& 

f  821.   [Am*d,   1877.]    Dlami»sal   of  complaiat  for  »esleet 
to  aer^'e  unniinoiis. 

Where,  In  an  action  against  two  or  more  defendants,  the  plain- 
tiff unreasonably  neglects  to  serve  the  summons  upon  one  or 
more  of  them,  without  whose  presence  a  complete  determination 
of  the  controversy  cannot  be  had,  the  court  may,  in  its  discretion, 
npon  the  applicatfon  of  a  defendant,  who  has  appeared  in  the 
action,  dismiss  the  complaint  as  against  him,  and  render  judg- 
ment accordingly. 

8n1»tltat«  for  Co.   Proc.,   part  of  |   274. 

I  8S3.  [Am*d,  1879.]  Id.|  for  negrlect  to  proceed. 
Where  the  plaintiff  unreasonably  neglects  to  proceed  in  the  ac- 
tion against  the  defendant,  or  one  or  more  defendants  against 
whom  a  separate  judgment  may  be  taken,  the  court  may  in  its 
discretion,  npon  the  application  of  the  defendant  or  defendants, 
or  any  of  them,  against  whom  he  so  neglects  to  proce(^d,  dismiss 
the  complaint  as  against  the  moving  party  or  parties,  and  render 
judgment  accordingly. 

Td.    8«e  Hale  90. 

I  823.  Felinied  IsMiies  aboIlHhed,  and  order  for  trial 
■abatitated. 

Feigned  issues  have  been  abolished.  In  a  on  so  where  neither 
party  can,  as  of  right,  require  a  trial  by  jury  of  an  issue  of  fact 
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arising  apon  the  pleadinge,  or  where  a  onestioD  of  fact,  not  in 
issue  upon  the  pleadings,  is  to  be  trie<!,  an  orter  for  the  trial 
thereof  by  a  jury  may  be  made,  stating,  distinctly  and  plainly, 
the  questions  of  fact  to  be  tried.  Such  an  order  is  the  only  8  i- 
thority  necessary  for  the  trial. 

Go.  Proc.,  S  72.     See  Rule  31. 

fi  824.  Smnmoiftii    aad   pleadlnvsy   to    be    ftled   -vrlthln    ten 
clays  after   service. 

The  summons,  and  each  pleading  in  an  action,  must  be  filed 
with  the  clerk,  by  the  party  in  whose  behalf  it  is  served,  within 
ten  days  after  the  service  thereof.  If  the  party  fails  so  to  file  it, 
the  adverse  party,  on  proof  of  the  failure,  is  entitled,  without 
notice,  to  an  order  from  a  judge,  that  it  be  filed  within  a  time 
specified  in  the  order,  or  be  deemed  abandoned. 
Id.,    I    416. 

1  825.  Papers  la  special  proceedings  I  ivhere  to  be  tiled. 

A  return  or  other  paper  in  a  special  proceeding,  where  no 
other  disposition  thereof  is  prescribed  by  law,  must  be  filed,  and 
an  order  therein  must  be  entered,  with  the  clerk  of  the  county  in 
which  the  special  proceeding  is  taken,  if  it  is  before  a  county 
officer,  or  a  judge  of  a  court  established  in  a  city;  if  before  a  jus- 
tice of  the  supreme  court,  with  the  clerk  of  a  county  designated 
by  the  justice;  or,  if  no  designation  is  made  by  him,  of  a  county 
where  one  of  the  parties  resides. 
L.  1847,  ch.  470,  |  80,  am'd. 

{  826.  [Arn'd^    1877.]     Publication,    Trbere    no    ne^rspaper, 
etc,  in  connty. 

Where  a  notice,  or  other  proceeding,  is  required  by  law  to  be 
published  in  a  newspaper  published  in  a  county,  and  no  news- 
paper is  published  therein,  or  to  be  published  oftener  than  any 
newspaper  is  regularly  published  therein,  the  publication  may  be 
made  in  a  newspaper  of  an  adjoining  county,  except  where  special 
provision  is  otherwise  made  by  law. 

2  R.   9.   662,   I  10. 

f  827.  [An&*d,   1877.]    Special  references  In  certain  cases. 

Where  a  provision  of  this  act  authorizes  the  court  to  approve 
rtn  undertaking,  or  the  sureties  thereto;  or  to  make  an  examina- 
tion or  inquiry;  or  to  appoint  an  appraiser,  receiver,  or  trustee; 
it  may  direct  a  reference  to  one  or  more  persons  designated  in  the 
order,  either  to  make  the  approval,  examination,  inquiry  or  ap- 
pointment, or  to  report  the  facts  to  the  court,  for  its  action  there- 
upon. And  where,  according  to  the  practice  of  the  court  of 
chancery,  on  the  31st  day  of  December,  1846,  a  matter  was  refer- 
able to  the  clerk,  or  to  a  master  in  chancery,  a  court  having  au- 
thority to  act  thereupon,  may  direct  a  reference  to  one  or  more 
persons,  designated  in  the  order,  with  the  powers  which  were 
possessed  by  the  clerk,  or  the  master  in  chancery,  except  where 
it  is  otherwise  specially  prescribed  by  law. 

Modelled  upon  flnt  sentence  of  L.  1847,  ch.  230,  |  TT. 

184 


c.  9  t,  1,  a,  1  COMPETENCY  OF  WITNESS.  9§  828-29 

CHAPTER  IX. 
Evidence. 

TITLB    I.-GeMr»l  SaffvUtloii  retpofltlnff  ErMeiM,  m4  ike  C»ap«««Mf 

•ad  Mode  of  ExAnilsfttloB  of  A  Wltstss. 

TITLl  II.  -  ComvelliBg  the  AtteadMM  ud  TratlHoay  ef  »  WitaMi. 

TITLE  III DepotlUMt. 

TITLK  IT. — 'DotmmwUrf  BrldtBO*. 
niU   T.— MiaMllftBMwPrvfUtoaib 

TITLE  I. 

General  regnxlationB  respecting  evidence,  and  the  competency 
and  mode  of  examination  of  a  witness. 

Article  1.  Competency  of  a  wltneBfi;  oTid«>nce  In  iwrtlcular  cases. 
2.  Administration  of  an  oatli  or  afflrmatiuu. 

ARTICLE   FIRST. 

Competency  of  a  witness;  evidence  in  particular  cases, 

Spc.   828.  No  witness  to  be  excluded  by  reason  of  Interest,   etc. 

829.  When  party,   etc.,  cannot  bo  oxainlijU'd. 

830.  Testimony   of   party   or   witness   8iiile   deceased   or   insane    or   who, 

being  a  nonresident,   has  departed  from  the  state,   together  with 
all  exhibits  or  documents  proved  during  such  testimony. 

831.  When  husband  and  wife  not  competent  witnesses.     When  competent. 

832.  Conviction  for  crime  not  to  exclude  witnoKN ;  how  conviction  proved. 

833.  Clergymen,  etc.,  not  to  disclose  confessions. 

834.  Physicians  not  to  disclose  professional  Infonnation. 

835.  Attorneys  and  counsellors  not  to  disclose  communications. 

836.  Application  of  the  last  three  sections. 

837.  When  witness  not  excused  from  testifying. 

838.  Evidence  of  party  may  be  rebut tcni. 
830.  Admission  by  member  of  corporation. 

840.  Seal,  presumptive  evidence  of  consideration. 

841.  Presumption  of  death  in  certain  cases. 

841a.  Testimony  of  surveyor  and  proof  of  standard  of  measnremMit* 
841b.  Trinl  and  burden  of  proof  of  contributory  negligence, 
841b.  Becitato  air  to  helrsblp  in  deeds. 

I  828.  Wo  iwltnewn  to  be  excluded  by  reason  of  Interest, 
ete. 

Except  as  otherwise  specially  prescribed  in  this  title,  a  person 
shall  not  be  excluded  or  excused  from  being:  a  witness,  by  reason 
of  his  or  her  interest  in  the  event  of  an  action  or  special  proceed- 
m\  or  because  he  or  she  is  a  party  thereto;  or  the  husbaml  or 
wife  of  a  party  thereto,  or  of  a  person  in  whose  behalf  an  action 
or  special  proceeding  In  brought,  prosecuted,  opposed,  or  defended. 

Co.  Proc..  I  398;  and  L.  1867.  ch.  887.   I  1. 

9  829.  [Am'dy  1881.]  llVben  party,  etc.,  cannot  be  ex- 
amined. 

Upon  the  trial  of  an  action  or  the  hearing  upon  the  merits  or  a 
spinal  proceeding,  a  party  or  a  person  interested  in  the  event,  or 
a  person  from,  through  or  under  whom  such  a  party  or  interested 
person  derives  his  interest  or  title,  by  assignment  or  otherwise. 
Rhall  not  be  examined  as  a  witness,  in  his  own  behalf  or  interest, 
or  in  behalf  of  the  party  succeeding  to  his  title  or  interest,  against 
the  executor,  administrator  or  survivor  of  a  deceased  person,  or 
the  committee  of  a  lunatic,  or  a  person  deriving  his  title  or  mter- 
eat  from,  through  or  under  a  deceased  person  or  lunatic,  by  as^ 
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signment  or  otherwise;  concerniug  a  personal  transaction  or  com- 
munication between  th«  witness  and  the  deceased  person  or  luna- 
tic; except  where  the  executor,  administrator,  survivor,  coiuuiit- 
tee,  or  person  so  deriving  title  or  interest,  is  examined  in  his  own 
behalf,  or  the  testimony  of  the  lunatic  or  deceased  person  is 
given  in  evidence,  concerning  the  same  transaction  or  commuai- 
Cfltion.  A  peraoii  shall  not  be  deemed  interested  for  the  pur- 
poses of  this  section  by  reason  of  being  a  stockholder  or  officer 
of  any  banking  corporation  which  is  a  party  to  the  action  or  pro- 
ceeding, or  interested  in  the  event  tliereof. 
'  Substitute  for  Co.  Proc,  §  399. 

f  8ao.  IAm*d,  1893,  1890,  1899,  1911.1  Teatlmony  of  party 
or  wItneM  since  deeeaaed  or  isMMi*  or  ¥rli«,  li«lnv  a  aoa- 
resldent,  has  departed  from  the  ntate,  together  ^vith  all 
exhibits   or   documents   proved   dnrins   sach    testimony. 

Where  a  party  or  witness  has  died  or  become  insane  or,  being 
a  nonresident  of  this  state,  has  departed  from  the?  state  since 
or  during  the  trial  of  an  action  now  or  hereafter  pending,  or  since 
or  during  the  hearing  upon  the  merits  of  a  special  proceeding 
now  or  hereafter  pending,  the  testimony  of  the  decedent  or  in- 
sane person  or  of  such  nonresident  who  has  departed  from  the 
state,  or  of  any  person  who  is  rendered  incompetent  by  the  pro- 
visions of  the  last  section,  taken  or  read  in  evidence  at  the  former 
trial  or  hearing,  or  at  the  same  trial  or  hearing,  either  in  court 
or  before  the  same  or  a  new  referee,  together  with  all  exhibits 
and  documents  read  in  evidence  in  connection  with,  or  as  a  part 
of  the  giving  of  such  tcsti^iony,  may  be  given  or  read  in  evidencv 
at  a  new  trial  or  hearinjr  or  at  a  continuation  of  the  same  trial 
or  hearing  either  in  court  or  before  tiie  same  or  a  new  referee, 
or  upon  any  subsequent  trial  or  hearing,  either  in  court  or  before 
the  same  or  a  new  referee,  of  the  same  subject-matter  in  the 
same  or  another  action  or  special  proceeding  between  the  same 
parties  to  such  former  trial  or  hearing  or  their  legal  representa- 
tives, by  either  party  to  such  new  trial  or  hearing,  or  to  such 
continuation  of  the  same  trial  or  hearing  either  in  court  or  be- 
fore the  same  or  a  new  referee,  or  to  such  subse<iuent  action  or 
special  proceeding  either  in  court  or  before  the  same  or  a  new 
referee,  subject  to  any  other  legal  objection  to  the  competency 
of  the  witness,  or  to  anv  other  legal  objection  to  his  testimony 
or  any  question  put  to  him,  or  to  any  other  legal  objection  to 
such  exhibits  and  documents.  Such  testimony,  exhibits  and  doc- 
uments proven  by  oath  to  have  been  so  previously  taken  or  read 
in  evidence  may  be  so  given  or  read  in  evidence;  or  the  original 
stenographic  notes  of  such  testimony  taken  by  a  stenographer 
who  has  since  died  or  become  incompetent  may  be  so  read  in 
evidence  by  any  person  whose  competency  to  read  the  same  ac- 
curately is  established  to  the  satisfaction  of  the  court  or  officer 
presiding  at  the  trial  of  such  action  or  special  proceeding. 

L.  1803.  cb.  505;  T>.  1806.  ch.  5G3;  L.  ISOO.  ch.  352;  Ij.  1911,  ch.  764, 
^  r  lu^.  efTect  Sept.  1,  1011. 

/^.^^' ,    *|   8.11.   fAni'd,  1RT9,  1R80,  1887.1     When  hnsband  and  wife 
.    I'o^not  competent  vi'itnesseM.     When  competent. 

^^'^'  A  husband  or  a  wife  is  not  competent  to  testify  against  the 
other  upon  the  trial  of  an  action,  or  the  hearing  upon  the  merits 
of  a  special  proceeding  founded  xi\)ou  an  allegation  of  adultery, 
except  to  prove  the  marriage,  or  disprove  the  allegation  of  adul- 
tery. A  husband  or  wife  shall  not  be  compelled,  or  without  con- 
sent of  the  other,  if  living,  allowed,  to  disclose  a  confidential  rora- 
nuinication,  made  by  one  to  tlic  othor,  during  marriage.  In  ar» 
action  for  criminal  conversntion.  the  plaintiff's  wife  is  not  a  cotn- 
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petent  witness  for  the  plaintiff,  but  she  is  a  competent  witness 
for  the  defendant  as  to  any  matter  in  controversy;  except  that 
she  cannot,  without  the  plaintiff's  consent,  disclose  any  confiden- 
tial communication  had  or  made  between  herself  and  the  plaintiff. 
L.   1867,   ch.   88T.   1 1  2  and  3  (7  Bdm.  198).  am*d;  L.  1887,  cli.  108. 

J  I  882.  [Aiii*d,  1879.1  CoATletion  for  crime  noi  to  exelude 
tmesa;    h.o-w  oonvletlom  proved. 

A  person,  who-  has  been  convicted  of  a  crime  or  misdemeanor 
is  notwithstanding^  a  competent  witness  in  a  civil  or  criminal  ac- 
tion or  special  proceeding;  but  the  conviction  may  be  proved,  for 
the  purpose  of  affecting  the  weight  of  his  testimony,  either  by 
the  record,  or  by  his  cross-examination^  upon  whicn  he  must 
answer  any  question,  relevant  to  that  mquiry;  and  the  party 
cross-examining  him  is  not  concluded,  by  his  answer  to  suclf  a 
question. 

Spe  i  2008.  port.     See  Penal  Code.   S  714. 

1  883.    Clergrmen,  etc.,  not  to  dlsclone  confeiialons. 

A  clergyman,  or  other  minister  of  any  religion,  shall  not  be 
allowed  to  disclose  a  confession  made  to  him,  in  his  professional 
character,  in  the  course  of  discipline,  enjoined  by  the  rules  or 
practice  of  the  religions  body,  to  which  he  belongs. 

2  B.  a.  406,  I  72,  am'd. 

8  834.  [Ajn*d,  1904,  1905.]  Phyalclans  or  profeasional 
registered  nnraea  not  to  dUiclose  professlonail  In- 
formation. 

A  person  duly  authorized  to  practice  physic  or  surgery,  or  a 
profess-i<nial  or  regi.sterod  nurse,  shall  not  be  allowed  to  disclose 
any  information  which  he  acquired  in  attending  a  patient,  in  a 
professional  capacity,  and  which  was  necessary  to  enable  him  to 
art  in  that  capacity;  unless,  where  the  patient  is  a  child  under 
the  age  of  sixteen,  the  information  so  acquired  indicates  that 
the  p.'itient  has  been  the  victim  or  subject  of  a  crime,  in  which 
case  the  physician  or  nurses  may  be  required  to  testify  fully  in 
relation  Ihertto  upon  any  examination,  trial  or  other  proceeding 
in  whiih  the  oomniissiou  of  such  crime  is  a  subject  of  mquirv. 

S  2.  L.  1905,  ch.  331.  Nothing  in  this  act  contained  shall  affect 
any  actions  or  proceedings  now  pending. 

M.,  I  73;  L.  m04,  ch.  331;  L.  1905,  ch.  331.     In  effect  Sept.  1,  1905. 

S  835.  fAni*d,  1806.1  Attornern  and  Goiin«e11orfl  not  to 
dlscloae  commnnlcatlonii. 

An  attorney  or  counsellor  at  law  shall  not  be  allowed  to  dis- 
pose a  communication,  made  by  his  client  to  him,  or  his  advice 
given  thereon,  in  the  course  of  his  professional  emplo.vnient,  nor 
shall  any  clerk,  stenographer  or  other  person  employed  by  such 
attorney  or  counsellor  l)e  allowed  to  disclose  any  such  communica- 
tion or  advice  given  thereon. 
JL.  1S90,  cJi.  564.    In  effect  Sept  1,  ISdO. 

9  836.  [Am'd,  18d3,  1800,  1004.]  Application  of  the  last 
three  sectlonn. 

The  last  throe  sections  apply  to  any  examination  of  a  person 
as  a  witness  unless  the  provisions  thereof  nre  expressly  waived 
upon  the  trial  or  examination  by  the  person  ronfessing,  the  pa- 
tient or  the  client.  But  a  physician  or  surgeon  or  a  professional 
or  registered  nurse,  may  upon  a  trial  or  examination  disclose 
any  information  as  to  the  mental  or  physical  condition  of  a 
patient  who  is  dcK'eased,  which  he  acquired  in  attending  such 
patient  professionally,  except  confidcntinl  conimunirations  and 
such  facts  as  would  tend  to  disgrace  tlie  memory  ot"  tiie  patient, 
when  the  provisions  of  section  eijrht  hun<lred  and  thirty-four  have 
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been  expressly  M^aived  on  such  trial  or  examination  by  the  per- 
sonal representatives  of  the  deceased  patient,  or  if  the  validity 
of  the  last  will  and  testament  of  such  deceased  patient  is  in 
question,  by  the  executor  or  executors  named  in  said  will,  or 
the  survivinjf  husband,  widow  or  any  heir-at-law  or  any  of  the 
next  of  kin,  of  such  deceased,  or  any  other  party  in  interest 
But  nothing  herein  contained  shall  be  construed  to  disqualify  an 
attorney  in  the  probate  of  a  will  heretofore  executed  or  offered 
for  probate  or  hereafter  to  be  executed  or  offered  for  probate 
from  becoming  a  witness,  as  to  its  preparation  and  execution  in 
case  such  attorney  is  one  of  the  subscribing  witnesses  thereto. 
Ii>  an  action  for  the  recovery  of  damages. for  a  personal  injury 
the  testimony  of  a  physician  or  surgeon,  or  of  a  professional  or 
registered  nurse  attached  to  any  hospital,  dispensary  or  other 
charitable  institution  as  to  information  which  he  acquired  in 
attending  a  patient  in  a  professional  capacity,  at  such  hospital, 
dispensary,  or  other  charitable  institution  shall  be  taken  before 
a  referee  appointed  by  a  judge  of  the  court  in  which  such  action 
is  pending;  provided,  however,  that  any  judge  of  such  court  at 
any  time  in  his  discretion  may,  notwithstanding  such  deposition, 
order  that  a  Bubix)ena  issue  for  the  attendance  and  examination 
of  such  physician  or  surgeon  or  professional  or  registered  nurse, 
upon  the  trial  of  the  action.  In  such  case  a  copy  of  the  order 
shall  be  served,  together  with  the  subpoena.  Sections  eight  hun- 
dred and  seventy-two,  eight  hundred  and  seventy-three,  eight 
hundred  and  seventy-fonr,  eight  hundred  and  seventy-fiye,  eight 
hundred  and  seventy-six,  eight  hundred  and  seventy-nine,  eight 
hundred  and  eighty,  eight  hundred  and  eighty-four  and  eight  hun- 
dred and  eighty-six  of  this  code  apply  to  the  examination  of 
a  physician  or  surgeon  or  a  professional  or  registered  nurse,  as 
prescribed  in  this  section.  The  waivers  herein  provided  for  must 
be  made  in  open  court,  on  the  trial .  of  the  action,  or  proceeding, 
and  a  paper  executed  by  a  party  prior  to  the  trial,  providing  for 
such  waiver  shall  be  insufficient  as  such  a  waiver.  But  the  at- 
torneys for  the  respective  parties,  may  prior  to  the  trial,  stipu- 
late for  such  waiver,  and  the  same  shall  be  sufficient  thereof. 

L.  1893,  ch.  295;  L.  1899,  ch.  53;  L.  1904,  cb.  331.  In  effect  Sept.  1.  1904. 


1  887.  Wlien  ^vltness  not  excused  from  teutltyinm* 

A  competent  witness  shall  not  be  excused  from  answering  a 
relevant  question,  on  the  ground  only  that  the  answer  may  tend 
to  establish  the  fact,  that  he  owes  a  debt,  or  is  otherwise  subject 
to  a  civil  suit.  But  this  provision  does  not  require  a  witness  to 
give  an  answer,  which  will  tend  to  accuse  himself  of  a  crime  or 
misdemeanor  or  to  expose  him  to  ii  penalty  or  forfeiture;  nor  does 
it  vary  any  other  rule,  respecting  the  examination  of  a  witness. 

2  B.  8.  405,   i  71   (2  Edm.)   422. 

19S 
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i  888.  BvldeBce  of  party  may  be  rebutted. 

The  testimoDj  of  a  party,  taken  at  the  instance  of  the  adverse 
party,  orally  or  by  deposition,  may  be  rebntted  by  other  evidence. 

Co.  Proc..  i  888. 


f  8SO.  [Am'd«  1008.]  Admiasloa  by  member  of  eorpo- 
ratloa. 

The  admission  of  a  member  of  an  aggregate  corporation,  who 
is  not  a  party,  shall  not  be  received  as  evidence  against  the  cor- 
poration unless  it  was  made  concerning  and  while  engaged  in  a 
transaction  in  which  he  was  the  authorized  agent  of  the  corpora- 
tion; or  unless  it  was  ma\ie  while  a  member  of  such  corporation 
and  testifying  as  a  witness  concerning  a  transaction  of  the  corpo- 
ration, when  the  official  record  of  such  testimony  shall  be  received. 

2  B.  S.  407.  I  80;  L.  1008,  eh.  384.    In  effect  May  0,  1903. 


f  840.  (Am'dy  1877.1  Seal,  preramptlTe  eTldeaoe  of  eon- 
■Ideration. 

A  seal  upon  an  executory  instrument,  hereafter  executed,  is 
only  presumptive  evidence  of  a  sufficient  consideration,  which 
may  be  rebutted,  as  if  the  instrument  was  not  sealed. 

SatwUtote  for  2  B.  8.  406,  |  77. 


I   841.    [Am'd,   1891.]      Presumption   of   deatb   Im   eertaln 


A  person  upon  whose  life  an  estate  in  real  property  depends, 
vho  remains  without  the  United  States,  or  absents  himself  iu  the 
state  or  elsewhere  for  seven  years  together,  is  presumed  to  be 
dead  in  an  action  or  special  proceeding  concerning  the  property  in 
which  his  death  comes  in  question,  unless  it  is  affirmatively 
proved  that  he  was  alive  within  that  time.  And  where  in  any 
action  of  partition  in  this  state  any  portion  of  the  proceeds  of  the 
sale  of  real  property  is  or  has  been  paid  into  court,  or  paid  to 
the  treasurer  of  any  county  for  any  unknovni  heirs,  and  has  re- 
mained unclaimed  for  twenty-five  years,  after  such  payment  by 
any  person  entitled  thereto,  the  lapse  of  twenty-five  years  after 
such  payment  raises  the  presumption  of  the  death  of  such  un« 
known  heirs  at  the  time  of  the  sale  of  such  real  property  and  be- 
fore such  payment,  dnd  after  the  lapse  of  twenty-five  years  after 
sach  payment  it  shall  be  presumed  that  there  were  no  such  un- 
known heirs  living  at  the  time  of  such  sale  or  payment,  and  in 
any  action  or  proceeding  taken  for  the  purpose  of  distributing 
and  paying  over  such  proceeds,  all  such  unknown  heirs  are  pre- 
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sumed  and  they  shall  be  presumed  to  haye  been  dead  at  the 
time  of  such  sule  and  before  such  payment  into  conrt,  or  to  the 
treasurer  of  any  county. 

1  B.  S.  749,  f  6.  am'd;  L.  1891,  ch.  3G4. 


I  841-a,  [Added,  1908.]  Testimony  of  mnryre-yor  and  proof 
of  atandard  of  meA«iiFen»ettt. 


No  surveyor  shall  give  evidence  in  any  cause  depending  in 
any  of  the  courts  of  this  state,  or  before  arbitrators,  respecting 
the  survey  or  measurement  of  lands  which  he  may  have  made, 
unless  if  required,  either  such  surveyor  shall  make  oath,  or  it 
shall  otherwise  be  shown  that  the  chain  or  measure  used  by 
him  was  conformable  to  the  standards  of  the  state  which  were 
the  standards  of  the  state  at  the  time  such  survey  was  made. 
An  official  certificate  of  any  state,  county,  city,  village  or  ton-n 
sealer  elected  or  appointed  pursuant  to  the  laws  of  this  state, 
or  the  oath  of  such  surveyor,  that  such  chain  or  measure  con- 
formed to  the  state,  standard  which  shall  have  been  furnished 
any  such  scaler  pursuant  to  the  provisions  of  the  laws  of  this 
state,  shall  be  prima  facie  evidence  of  such  conformity^  and  an 
official  certificate  made  by  any  such  sealer  that  the  implement 
used  in  measuring  such  chain  or  other  measure  was  the  one 
provided  under  such  laws  for  such  purposes,  shall  be  prima 
facie  evidence  of  that  fact. 

Added  by  L.  1009.  ch.  65,  DerlvaUon  —  L.  1851,  ch.  134,  |  83,  as  am'd 
by  L.  1893,  ch.  101,  f  1.  Sec  note  4  oC  notes  of  Board  of  Statutory  Con- 
solidation at  end  of  code. 


f  841 -b.  [Added,  1013.]  Trial  and  burden  of' proof  of  con- 
tributory   nesrltffence. 

On  the  trial  of  any  action  to  recover  damages  for  causing 
death  the  contributory  negligence  of  the  person  killed  shall  be  a 
defense,  to  be  pleaded  and  proven  by  the  defendant. 


Added  by  L.  1913,  ch.  228.     In  effect  Sept.  1.  1013. 


i  841-b.  [Added,  1813.]     RecitaU  aa  to  helraUp  in  deeds. 

Hereafter,  in  any  proceeding,  suit  or  action  i)ending  or  here- 
after brought,  in  any  of  the  courts  of  this  state,  any  deed,  mort- 
gage,  lease,  relea.se,  power  of  attorney,  or  other  instrument  more 
than  thirty  years  old,  executed  for  the  purpose  of  transferring 
the  title  to  or  interest  in  landx,  tenements  or  hereditaments  sit- 
uated within  this  state,  which  contains  recitals  that  the  grantors, 
grantees,  or  either,  or  both,  are  the  heirs-at-law  of  a  prior  owner 
of  the  title  or  interest  described  in  said  inatrument,  shall  be  pre- 

1M» 
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snmptiTe  evidence  of  said  heirship  as  therein  recited,  if  such  in- 
stniment  be  duly  Acknowledged  or  witnessed  and  ploved  in  any 
manner  required  or  permitted  at  the  date  of  the  ezeoution 
thereof,  and  be  duly  recorded  in  any  county  where  any  part  of 
tlie  lands  described  therein  shall  be  located,  or  dniy  recorded  in 
the  office  of  the  secretacy  of  state  of  the  state  of  New  York. 

Added  by  U  1913,  ch.  805.    In  offect  Sept.  1,  19ia, 

1Mb 
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▲RTICI4B  SBCOND. 

AdminUiration  of  an  oath  or  afflrmatitm, 

9ec.  842.  Before  wbom  oaths  and  affldarits  maj"  be  takea. 

848.  Id.;   In  special  caaee. 

844.  Id.;   without  the  StaU. 

845.  General  mode  of  swearing. 

846.  When   kissing  the  gospels  dispensed  wl$k» 

847.  When  afilrmatlon  to  be  made. 

848.  Other  modes  of  swearing. 

848.  Swearing  persons  not  ChrlstiaB0. 

8CK).  Court  may  examine  witness. 

861.  Sweating  falsely  In  any  form,  peijoiy* 

.<:  J,         i  842.   [Am'd,    1011.]   Before    -vrbom    oatha    and    affldavlta 

^  ^  ifj^  may  be  taken. 

'^'  An  oath  or  affidavit,  required  or  authorized  by  law;  except  an 

oath  to  a  juror  or  a  witness  upon  a  trial,  an  oath  of  office,  and 
an  oath  or  acknowledgment  required  by  law  to  be  taken  before 
a  particular  officer;  may  be  taken  before  a  judge,  clerk,  deputy- 
clerk,  or  special  deputy-clerk,  of  a  court,  a  notary  public,  mayor, 
justice  of  the  peace,  a  city  magistrate  of  any  of  the  cities  of  this 
state,  or  police  justice  thereof,  surrogate,  special  county  jud^e, 
special  surrogate,  county  clerk,  deputy  county  clerk,  special 
deputy  county  clerk,  or  commisKioner  of  deeds,  within  the  dis- 
trict in  which  the  officer  is  authorized  to  act;  and,  when  certi- 
fied by  the  officer,  to  have  been  taken  before  him,  may  be  used 
in  any  court,  or  before  any  officer  or  other  person. 

a  R.  S.  284,  f  49,  aui'd;  am'd  by  L.  1911,  ch.  670,  In  effect  Sept.  1,  1911. 

I  84S.  tABt'd,  1877.]     Id.)  In  apeoial  caae*. 

Where  an  officer,  person,  board,  or  committee,  has  been  hereto- 
fore, or  is  hereafter  authorized  by  law,  to  take  or  hear  testimony 
or  to  hear  or  receive  an  affidavit,  or  to  take  a  deposition,  in  rela- 
tion to  a  matter,  concerning  whicn  he  or  it  has  a  duty  to  perform, 
the  officer  or  person,  or  a  member  of  the  board  or  committee,  may 
administer  an  oath,  for  that  purpose.  Where  an  officer,  person, 
board,  or  committee,  to  whom  or  to  which  application  is  made  to 
do  an  act  in  an  official  capacity,  requires  information  or  proof,  to 
enable  him  or  it  to  decide  upon  the  propriety  of  doing  the  act,  he 
or  it  may  receive  an  affidavit  for  that  purpose. 
Id.  662.  s  11. 

S  844.  Id.  I  wltbont  the  State. 

An  oath  or  affidavit  required,  or  which  may  be  received,  in  an 
action,  special  proceeding,  or  other  matter,  may  be  taken,  without 
the  State,  except  where  it  is  otherwise  specially  prescribed  by 
law,  before  an  officer  authorized  by  the  laws  of  the  State,  to  take 
and  certify  the  acknowledgment  and  proof  of  deeds,  to  be  re- 
corded in  the  State;  and,  when  certified  by  him  to  have  been 
taken  before  him,  and  accomnanied  with  the  like  certificates,  as 
to  his  official  character  and  the  genuineness  of  his  sifpnatnre,  as 
are  required  to  entitle  a  deed  acknowledged  before  him  to  lie  re- 
corded within  the  State,  may  be  used,  as  if  taken  and  certified  in 
this  State,  by  an  officer  authorized  by  law  to  take  and  certify  the 
game. 

i  845.  [Ain'd»  1809.]    General  mode  of  swearinir. 

Except  as  otherwise  specially  prescribed  in  this  article,  when 
an  oath  is  administered,  the  witness  shall  lay  his  hand  on  the 
gospels  and  express  assent  to  the  oath,  and  it  shall  be  according 
to  the  present  practice  except  that  the  witness  need  not  kiss  the 
gospels. 

a  a.  8  407, '  83 1  L.  198B.  oh.  840     In  effect  Sept.  1, 1890. 
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f  840.  [Am'd,  1899.]  IVhen  IclMlmff  the  voapela  di*p«mse^ 
with. 

The  oath  most  be  administered  in  the  following  form,  to  a  per- 
8on  who  so  desires,  the  laying  of  the  hand  upon  the  gospels  being 
omitted:  "  You  do  swear,  in  the  presence  of  the  ever-living  God." 
While  so  swearing,  he  may  or  may  not  hold  up  his  hand,  at  his 
option. 

a  B.  8.  407, 1 88 ;  L.  lS9f,  oh.  840.    In  efEeot  Sept.  1. 188t. 


I  847.    Uriien  afflrmation  to  be  made. 

A  M^emn  declaration  or  affirmation,  in  the  following  form,  most 
be  administered  to  a  person  who  declarer  that  he  has  conscien- 
tious scruples  against  taking  an  oath,  or  swearing  in  any  form^ 
"  Yoo  do  solemnly,  sincerely,  and  truly,  declare  and  affirm."  '  * ' 

Id..  |8«. 

I  848.  [Am'd,  1877,  1809*1    Other  modes  of  sweariav. 

If  the  court  or  officer,  before  which  or  whom  a  person  is  offered 
as  a  witness,  is  satisfied,  that  any  peculiar  mode  of  swearing,  in 
lien  of.  or  in  addition  to  laying  the  hand  upon  the  gospels,  is,  in 
his  opinion,  more  solemn  and  obligatory,  the  court  or  officer  may, 
in  its  or  his  discretion,  adopt  that  mode  of  swearing  the  witness. 

Id..  S  SB ;  L.  1899.  ch.  840.    In  effect  Sept.  1, 18M. 

I  849.    Svrearlav  persona  aot  Cliriatlane. 

A  person  believing  in  a  religion,  other  than  the  Christian,  may 
be  sworn  according  to  the  peculiar  ceremonies,  if  any,  of  his  re- 
ligion, instead  of  as  prescribed  in  section  845  or  section  846  of 
this  act. 

U.SK.iSf. 

i  860.    Court  may  eicamlae  vrltaesa. 

The  court  or  officer  may  examine  an  infant,  or  a  person  appar- 
ently of  weak  intellect,  produced  before  it  or  him,  as  a  witness,  to 
ascertain  his  capacity  and  the  extent  of  his  knowledge:  and  may 
inquire  of  a  person,  produced  as  a  witness,  what  peculiar  cere- 
monies in  swearing  he  deems  most  obligatory. 
Id.,  1 89.  am'd. 

I  «51.  [Repealed  by  L.  1900,  ch.  8S.     Soe  Penal  Law,  §  1622.1 
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TrnjE  n. 

Cknnpelliaff  the  attendance  and  testimony  of  a  witneea, 

tec.  862.  Mode  ot  ■erring  subpoena  iMued  out  of  a  cooct. 

863.  Penalt7  for  diaobedleoce. 

864.  Sabpoena  to  be  Issued  by  judge,  etc. 

865.  Penalty  for  disobeying  subpoena.    Warrant  for  witDeM. 

866.  When  witneas  to  be  Imprla^ned. 

867.  CJontents  of  warrant. 

868.  To  whom  directed;   bow  execoted. 

869.  Qualification  of  preceding  section*. 

860.  Witness  exempt  from  arrest. 

861.  When   to  be   discharged  from   arrest.  • 

862.  By  whom   witnesses   may  be  discharged. 

863.  Arrest,   when   Told;   penalty. 

864.  Sheriff  not  to  be  liable    unless  afOdavlt  la  made. 
866.  Application   of   foregoing   provisions   to  judgments. 

866.  Records  not  to  be  removed  by  virtue  of  subpoena. 

867.  Production,  etc.,  of  booli  of  account. 

868.  Books,  etc..  of  corporation,  bow  produced. 

Sdf^.  When  i>erBonal  attendance  not  required  by  subpoena  ducea  tecuoa. 

(  862.  Mode  of  nervlna:  niibpoema.  Innved  out  of  a.  comrt. 

A  subpoena,  issued  out  of  the  court,  to  compel  the  attendance 
of  a  witness,  and,  where  the  subpoena  so  requires,  to  compel  him 
to  bring  with  him  a  book  or  paper,  must  be  served  as  follows: 

1.  The  original  subpoena  must  be  exhibited  to  the  witness. 

2.  A  copy,  of  the  subpoena,  or  a  ticket  containing  its  substance, 
must  be  delivered  to  him. 

3.  The  fees,  allowed  by  law,  for  traveling  to,  and  returning 
from,  the  place  where  he  is  required  to  attend,  and  for  one  day's 
attendance,  must  be  paid  or  tendered  to  him. 

2  B.  B.  400«  I  42.  with  ameodmeiits. 

S  8S3.  Penalty  for  disobedience. 

A  person  so  subpoenaed,  who  fails,  without  reasonable  excuse, 
to  obey  the  subpoena,  or  a  person  who  fails,  without  reasonable 
excuse,  to  obey  an  order,  duly  served  upon  him,  made  by  the 
court.  x)r  a  judge,  in  an  action,  before  or  after  final  judgment 
therein,  requiring  him  to  attend,  and  be  examined,  or  so  to  at- 
tend, and  bring  with  him  a  book  or  paper,  is  liable,  in  addition  to 
punishment  for  contempt,  for  the  damages  sustained  by  the  party 
aggrieved  in  consequence  of  the  failure,  and  fifty  dollars  in  addi* 
tion  thereto.  Those  sums  may  be  recovered  in  one  action,  or  in 
separate  actions.  If  he  is  a  party  to  the  action  in  which  he  was 
subpoenaed,  the  court  may,  as  an  additional  punishment,  strike 
out  his  pleading. 

Id.,   I  43,   am*d. 

f  854.  [Am'd,  1800.]  Subpoena  to  be  issued  br  Jndve, 
etc. 

When  a  judge,  or  an  arbitrator,  referee,  or  other  person,  or  a 
board  or  committee,  or  a  committee  of  either  house  of  the 
legislature,  or  a  joint  committee  thereof,  duly  empowered  by 
resolution  or  act  to  sit  and  take  testimony  during  the  session 
thereof,  or  after  the  adjournment  thereof,  has  been  heretofore 
or  is  hereafter  expressly  authorizod  by  law  to  hear,  try,  or  de- 
termine a  matter,  or  to  do  any  other  act  in  an  oflScial  capacity, 
in  relation  to  which  proof  may  be  taken,  or  the  attendance  of 
a  person  as  a  witness  may  be  required;  or  to  require  a  person  to 
attend,  either  before  him  or  it,  or  before  another  judge  or 
officer,  or  a  person  design atod  in  a  commission  issued  by  t 
court  of  another  Btato  or  country,  to  give  testimony,  or  to  hRW 
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his  deposition   taken,   or  to   be   examined:   a   snbpoena   may   be 

issned,   by  and  under  the  hand  of  the  judge,  arbitrator,  referee, 

or  other  person,  or  the  chairman  or  a  majority  of  the  board  or 

committee,  requirinjr  the  person  to  attend:  and  also,  in  a  proper 

«as<%  to  bring  with  him  a  boolc  or  a  paper.     The  Biibpoena  must 

I)p  served,   as  prescribed   in  section  eight  hundred   and   tifty-two 

of  this  act.    This  section  does  not  apply  to  a  matter  arising,  oi- 

an  act  to  be  done,  in  an  action  in  a  court  of  record.  • 

2  R.  g.  401.  fi  44,  am'd  L.  1900.  ch.  587.  In  effect  April  23.  1900.  See 
L  1007,    ch.   545. 

I  85S.   [Ain*d,   1879.]      Penalty   for   dlBobeylns   subpoena. 
Warrant    for    ^rltness. 

A  person  who  is  duly  subpoenaed,  as  prescribed  In  the  last  sec- 
tion, must  obey  the  subpoena.  If  he  fails  so  to  do,  without  a 
reasonable  excuse,  he  is  liable,  in  addition  to  any  other  punish- 
ment which  may  be  lawfully  inflicted  therefor,  for  the  damages 
Bostained  by  the  person  aggrieved,  in  consequence  of  the  failure, 
and  fifty  dollars  in  addition  thereto,  to  be  recovered  as  prescribed  • 
ia  section  eight  hundred  and  fifty-three  of  this  act.  if  he  fails 
to  attend,  the  person  issuing  the  subpoena,  if  he  is  a  judge  of  a 
court  of  record  or  not  of  record,  or  if  not,  then  any  judge  of  auch 
a  court,  upon  proof  by  affidavit  of  the  failure  to  attend,  must  , 
issue  a  warrant  to  the  sheriff  of  the  county  commanding  him  to 
apprehend  the  defaulting  witness,  and  bring  him  before  the  offi- 
cer, person,  or  body,  before  whom  or  which  his  attendance  was 
required. 

Id.,  n  4a  maA  46.  eonaolidatod. 

I  850.  [Am'd,   1878.]    Wbea  wltneM  to  l»e   Imprisoned. 

If  the  person  subpoenaed  and  attending  or  brought  as  pre- 
scribed in  the  last  section,  before  an  officer  or  other  person  or  a 
body  refnses  without  reasonable  cause  to  be  examined,  or  to 
answer  a  legal  and  pertinent  question,  or  to  produce  a  book  or 
paper,  which  he  was  directed  to  bring  by  the  terms  of  the  sub- 
poena, or  to  subscribe  his  deposition  after  it  has  been  correctly 
reduced  to  writing,  the  person  issuing  the  subpoena,  if  he  is  a 
jud^e  of  a  court  of  record,  or  not  of  record,  may  forthwith,  or  if 
ne  IS  not,  then  any  judge  of  such  court  may  upon  proof  by  affi- 
davit of  the  facts  by  warrant  commit  the  offender  to  jail,  there 
to  remain,  until  he  submits  to  do  the  act  which  he  waa  so  required 
to  do  or  is  discharged  according  to  law. 

Id.,  I  47,  am'd  verbally.     See  {  876,  post. 

I  887.  ContentM  of  frarrant. 

A  warrant  of  commitment,  issued  as  prescribed  in  the  last  sec 
tion,  must  specify  particularly  the  cause  of  the  commitment;  and, 
if  the  witness  is  committed  for  refusing  to  answer  a  question,  the 
question  must  be  inserted  in  the  warrant. 

M  ,  i  48.    See  |  876,  pout. 

S  8S8.  To  'vrbom  directed y  ho^r  exeemted. 

A  warrant  to  apprehend  or  commit  a  person,  issued  as  pre- 
scribed in  this  title,  must  be  directed  to  the  sheriff  of  the  county 
where  the  person  is,  and  must  be  executed  l)y  him,  in  the  same 
manner,  as  a  similar  mandate  issued,  by  a  court  of  record,  in  an 
action. 

Id.    4QS.  I  49.    See  fi  876,  post. 

I  850.  Q,iinlllicatlon   of  preerdlnfc   Mectlonn. 

The  foregoing  sections  of  tbi«  title  do  n(^t  Mpply  to  a  subpoena 
imed  by  a  justice  of  the  peaces  or_\ft  a  witmss  subpoenaed  lo 
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attend  a  court  held  by  a  justice  of  the  peace;  or  to  a  case  where 
special  provision  is  otherwise  made  by  law,  for  compelling  the 
attendance  of  a  witness. 

2   R.    8.    402.    f   50. 

I  8«o.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,   §  25.] 

f  8<ll.  [Am'd,  1909.]  When  to  be  discharged  from  ar- 
rest* 

The  court,  from  which  a  subpoena,  served  in  good  faith,  was 
issued,  or  by  which  an  order  was  mnde,  requiring  a  person  to 
attend,  for  the  purpose  of  bcinp  examin-od;  or  a  judg^  thereof, 
upon  proof,  by  attldavit,  of  the  facts,  must  make  an  order, 
directing  the  discharge  of  a  witness  or  other  person,  from  an 
arrest  made  in  violation  of  section  twenty-six  of  the  civil  rights 
law. 

Id.,  f  52,  am'd.  Am'd  by  U  1000,  oh.  65.  I  3.  Sec  note  47  of  notM 
of  Board  of  Statutory  Consolidation  at  end  of  code. 

f  862.  [Am*d«  lM)n,  1909.]  By  whom  witnesses  mar  be 
dlscharflred. 

A  justice  of  the  supreme  court,  in  any  part  of  the  State,  or  a 
county  judge,  has  the  like  authority  tm  a  judge  of  the  court,  to 
make  an  order  for  a  discharge,  in  a  case  specified  in  the  last 
section.  Upon  satisfactory  proof,  by  affidavit,  of  the  facts,  he 
must  also  make  an  order,  directing  the  discharge  of  a  person 
arrested,  in  violation  of  section  twenty-six  of  the  civil  rights 
law,  wht^re  a  subpo^^a,  served  in  gotni  faith  uixm  the  person 
arrested,  was  issued  as  pre8cril)ed  in  section  eight  hundred  and 
fifty-four  of  this  act. 

Am'd  by  L.  1H05.  oh.  940:  Ti.  1909,  ch.  G5,  |  3.  See  note  48  of  notH 
of  Board  of  Statutory  lV>iifu>Ildatlon  at  end  of  code. 

If  803-KO4.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated 
Laws,  tit.  Civil  Rights  Law,  §§  25-26.] 

I  84IS.  Application  of  forefrolns  provisions  to  Jndff- 
ments. 

The  foregoing  provisi(ms  of  this  title,  relating  to  a  person  re- 
quired, by  an  order  of  a  court,  to  attend,  apply,  where  such  an 
attendance  is  required  by  the  terms  of  a  judgment. 

§  S06.  rAm*d,  189R,  190-i.]  Records  not  to  be  renaoved  by 
virtue   of  snbp«iena. 

The  record  of  a  conveyance  of  real  property,  or  any  other 
record  or  document,  whereof  a  trauscrii)t  duly  certified  may  by 
law  be  rend  in  evidence,  shall  not  be  removed,  by  virtue  of  a 
subpoena  duces  tecum,  from  the  olUce  in  which  it  is  kept,  except 
temporarily,  by  the  clerk  having  it  in  custody,  to  a  term  or  sit- 
ting of  the  court  of  which  he  is  clerk,  or  by  the  officer,  having 
it  in  custody,  to  a  term  or  sitting  of  a  court,  or  a  trial  before  a 
referee,  held  in  the  city  or  town  where  the  office  is  situated;  but 
the  records  kept  by  the  register  of  the  county  of  New  York  and 
the  register  of  the  i'ounty  of  Kings  shall  not  be  removed  except 
by  an  order  of  court  made  as  in  this  section  provided.  Where 
any  such  record  is  reciuired  at  any  other  place,  or  any  record 
kept  by  the  register  of  the  county  of  New  lork  or  the  register 
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of  the  county  of  Kin(?R,  is  required  at  a  term  or  sitting  of  a 
court  or  a  trial  before  a  referee,  it  may  be  removed,  by  order  of 
the  Hupreme  court,  or  a  county  court,  made  in  court,  and  entered 
in  the  minutes;  Hpecifyiu^  that  the*  production  of  the  original 
iiLstead  of  the  transcript,  is  necessary. 

L.    1895.   ch.   946;   L.    11»U4,  ch.   84.      In  effect  March  18,   1004. 

i   HS7.   [Ani'dy    1870.]     Prodnctlon,    etc.,    of    book    of    ae* 


A  person  shall  not  be  compelled  to  produce,  upon  a  trial  or 
hearing,  a  book  of  a('(!ouut,  otherwise  than  by  an  order  reciuiriug 
him  to  produce  it,  or  a  subpoena  duces  tecum.  Such  a  subpoena 
must  be  served  at  least  five  day.s  before  the  day  when  he  is  re- 
quired to  attend.  At  any  time  after  service  of  such  a  subpoena 
or  ordef,  the  witness  may  obtain,  upon  such  a  notice  as  the 
judge,  referee,  or  other  otHcer  prescribes,  an  order  relieving  him 
wholly  or  partly  from  the  obligations  imposed  upon  him  by  the 
subpoena  or  the  order  for  production,  upon  such  terms  as  justice  re- 
quires touching  the  inspection  of  the  book  or  any  portion  thereof, 
or  taking  a  copy  thereof  or  extracts  therefrom,  or  otherwise.  An 
order  may  be  made,  as  prescribed  in  this  section,  by  a  judge  of 
the  court,  or  in  a  spe<*ial  proceeding  pending  out  of  court  before 
an  otHcer,  by  the  officer,  or,  in  either  case,  by  a  referee  duly 
appointed  in  the  cause,  and  authorized  to  hear  testimony.  A 
justice  of  the  peace,  or  other  judge  of  a  court  not  of  record,  may 
make  such  an  order  in  an  action   brought  in  his  court,  at  any 

I  868.  BoolcM,  etc.,  of  eorporation,  bow  prodveed. 

The  production,  upon  a  trial,  of  a  book  or  paper,  belonging  to 
or  under  the  control  of  a  corporation,  may  be  compelled,  in  like 
manner  as  if  it  was  in  the  hands,  or  under  the  control,  of  a 
natural  person.  For  that  purpose,  a  subpoena  duces  tecum,  or 
an  order,  made  as  prescribed  in  the  last  section,  as  the  case  re- 
quires, must  be  directed  to  the  president,  or  other  head  of  the 
corporation,  or  to  the  officer  thereof,  in  whose  custody  the  book 
or  paper  is. 

I  860.  Wben  perMonal  attendance  not  reiinlred  by  sab* 
poena  duces  teeam. 

ft 

In  a  case  specified  in  the  last  section,  or  where  a  subpoena 
duces  tecum,  or  an  order,  made  as  prescribed  in  section  S(M>  or 
section  867  of  this  act,  rtMiuires  a  public  officer  to  attend,  and 
bring  a  book  or  paper  under  his  control,  the  subpoena  or  order  is 
deemed  to  be  sufficiently  obeytni,  if  the  book  or  paper  is  produced 
by  a  subordinate  officer  or  employee  of  the  corporation,  or  in  the 
public  office,  who  possesses  th(»  requisite  knowledge  to  identify 
it  and  to  testify  respecting  the  purposes  for  which  it  is  used. 
If  the  personal  attendance  of  a  particular  officer  of  the  corpora- 
tion or  public  officer  is  required,  a  subpoena,  without  a  duces 
tecum  clause,  must  also  be  served  upon  himL. 
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TITLS  TtL 
Depositions. 


« 


Artlde  1.  Depositions,  taken  and  to  be  used  within  the  State. 

S.  DepoBltloQS,  taken  without  the  State,  for  ofie  within  the  States 
3.  DepoBltionsp  taken  within  the  State,  for  uae  wlthont  th«  Statit 


ARTICLES    FIRST. 

Depositions,  taken  and  to  he  used  icithin  the  StaU. 

Sac  870.  Deposition  of  a  party  or  peroon  who  expects  to  ba  a.  parly* 

871.  Deposition  of  a  wltucas  not  a  party. 

872.  Application ;  contents  of  afDdavit. 

873.  Order  for  examination. 

874.  Punishment  for  dlHobeylnff  order. 
876.  Seryioe  of  order,  etc. 

876.  Examination  of  adverse  party. 

877.  Party  conflued  in  prlFon. 

878.  (Repealed.} 

870.  Deposition  by  conaent. 

880.  Bul<.>s    for    oxami nation   of   party   or   expected    party.      Mamier  of 

taking  and  returning  depositions.    Befosal  of  persona  examined  to 
answer. 

881.  "When  to  be  road  In  evidence. 

882.  Proof  of  witness's  Inability  to  attend. 

883.  Effect  of  deposition. 

884.  OrlKlnal  affidnvitR,  evidence. 
88n.  Deposition  to  be  need  on  motion. 

886.  Where  witness  may  be  compelled  to  attend. 

S  870.  (Am'd,  1878,  1904,  1000.1  Depoattlon  of  a  party 
or  peraon  -who  expects  to  be  a  party. 

The  deposition  of  a  party  to  an  action  pending?  in  a  court  of 
record,  or  of  a  peraou  who  expects  to  be  a  party  to  an  action 
about  to  be  brought  in  such  a  court  may  be  taken  at  his  own 
instance  or  at  the  instance  of  an  adverse  party,  or  by  a  co- 
plnintifT  or  cudefendant  at  any  time  before  or  during  the  trial 
as  prescribed  in  this  article. 

See  L.  1878,  ch.  290:  Co.  Proc.  part  of  Sfi  390.  891.  302  and  807;  U 
191)4.  cli.  COO;  U  1009,  cli.  6D,  f  3;  see  note  40  of  notes  of  Board  of 
Statutory   CousoUdation    at   end   of   codet 

f  871.  [Am'd,  1877,  lOOO.]  Deposition  of  a  wltnesa  not 
a  party. 

The  deposition  of  a  person  not  a  party,  whose  testimony  is 
material  and  necessary  to  a  party  to  an  action,  pending  in  a 
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court  of  record,  or  to  a  person  who  expects  to  be  a  party  to  an 
action  about  to  be  brought  in  such  a  court,  by  a  person  other 
than  the  person  to  be  examined,  may  also  be  taken,  as  prescribed 
in  this  article. 

2  R.  8.  8»1.  porthm*  of  ||  1,  2,  89  tnd  94  (2  Edm.  407,  414,  415). 
Am'd  hy  L.  1900.  eh.  06,  I  3.  8m  note  4»  of  notes  oC  Bosnl  «C  Statatflff 
GoDSQUdatkiii  at  «Bd  ot 


I  8TS.  (AmM,  1877,  1870,  1880,  1808,  180S,  IDll,  1018.1 
Appli«attoAs  conteniM  of  afidavit* 

The  person  desiring  to  take  a  deposition  as  prescribed  in  this 
article,  may  present  to  a  judge  of  the  court  in  which  the  action 
is  pending;  or,  if  it  is  pending  in  the  supreme  court,  to  a  county 
juoge;  or,  if  an  action  is  not  '^ending,  but  is  expected  to  be 
brought,  to  a  judge  of  the  supreme  court,  or  to  a  county  judge; 
an   a£Qdayit,   setting  forth  as  follows: 

1.  Tho  names  and  residences  of  all  the  parties  to  the  action, 
and  whether  or  not  they  have  appeared,  aud  if  either  of  them 
has  appeared  by  attorney,  the  name,  and  the  residence  or  office 
address  of  the  attorney;  or,  if  no  action  is  pending,  the  namea 
and   residences  of  the  expected  parties  thereto. 

2.  If  an  action  is  pending,  the  nature  of  the  action,  and  the 
substance  of  the  judgment  demanded,  and  if  the  application  is 
made  by  the  defendant  before  answer,  or  by  either  party  after 
answer,  the  nature  of  the  defense. 

3.  If  no  action  is  pending,  the  nature  of  the  controversy  which 
is  expected  to  be  the  subject  thereof. 

4.  The  jiame  and  residence  of  the  person  to  be  examined,  and 
that  the  testimony  of  such  person  is  material  and  necessary  for 
the  party  making  such  applicatiouj  or  the  prosecution  or  defence 
of  such  action,  and  if  the 'action  is  to  recover  damages  for  per- 
sonal injuries,  that  the  defendant  is  ignorant  of  the  nature  and 
extent  of  sucn  personal  injuries,  and,  at  the  option  of  the  appli- 
cant the  place  where  he  is  sojourmng,  or  wuere  he  regularly 
transacts  business. 

8ee  Rule  82. 

5.  If  an  action  is  pending,  that  the  ner?;on  to  be  examined  fs 
about  to  depart  from  the  State;  or  that  ne  is  so  sick  or  infirm,  as 
to  afford  reasonable  ground  to  beliere  that  he  will  not  be  able  to 
attend  the  trial;  or  that  any  other  special  circumstances  exiat, 
which  render  it  proper  that  he  should  be  examined  as  prescribed 
in  this  article.  But  this  subdirision  does  not  apply  to  a  case, 
where  the  person  to  be  examined  is  a  party  to  the  action. 

See  101  App.  IHt.  460. 

6.  If  no  action  is  pending,  that  the  ^rson  expected  to  be  the 
adverse  party  is  of  full  age,  and  a  resident  of  the  State,  or  so- 
journing within  the  State;  or  that  he  has  an  office  within  the 
State,  where  he  regularly  transacts  business  in  person,  specifying 
the  place,  and,  if  it  is  in  a  citjr,  the  street  and  street  number,  or 
other  designation  of  the  particular  locality;  or,  if  two  or  more 
persons  are  expected  to  be  adverse  parties,  that  each  is  of  full 
aire,  and  so  resident  or  sojourning,  or  has  an  oflBce;  also  the  cir- 
emnstanees  which  render  it  necessary  for  the  protection  of  the 
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applicant's   rights,   that   tho   witness's  testimony  shonld   be  per- 
petuated. 

7.  Any  other  fact  necessary  to  show  that  the  case  comes 
within  one  of  the  two  las^  sections.  And  if  the  party  sought  to 
be  examined  is  a  corporation,  joint  stock  or  other  nnincorporated 
association,  the  affidavit  shall  state  the  name  of  the  officers, 
directors,  or  managing  agents  thereof,  or  any  of  them  whose  tes- 
timony is  necessary  and  material,  or  the  books  and  papers  as  to 
the  contents  of  which  an  examination  or  infection  is  desired, 
and  the  order  to  be  made  in  respect  thereto  shall  direct  the  ex- 
amination of  such  persons  and  the  production  of  such  books  and 
papers,  and  on  such  e-\aminatiou  the  books  or  papers,  or  any 
part  or  parts  thereof,  may  be  offered  and  received  in  evidence  in 
addition  to  the  use  thereof  by  the  witness  to  refresh  his  memory. 

L.  1887,  oh.  410;  I..  1870,  ch.  542:  L.  ISKO.  oh.  5.t«;  L.  r03,  oh.  721; 
L.  1895,  ch.  046;  L.  1011,  ch.  781;  L.  1913,  ch.  278.  In  efTcct  Sept.  1,  1913. 
8ee  Uulo  82. 

The  judge  to  whom  such  an  affidavit  is  presented  must  grant 
an  order  for  the  examination,  if  an  action  is  pending;  if  no  action 
is  pending  he  must  grant  it  if  thefe  be  reasonable  ground  to 
believe  that  an  action  will  be  brought,  as  stated  in  the  affidavit, 
and  that  the  application  is  made  in  good^  faith  to  preserve  the 
expected  testimony;  otherwise  he   must   dismiss  the  applicatioi. 
Where  the  person  to  be  examined  is  a  party  to  a  pending  action, 
or  is  expecte<i  to  be  a  party  to  an  action  to  be  brought,  the  order 
may,  in  the  discretion  of  the  judge,  designate  and  limit  the  par- 
ticular matters  as   to   which   he   shall   be  examined.     In   every 
action   to  recover   damages  for  personal   injuries,   the   court   or 
judge,  in  granting  an  order  for  the  examination  of  the  plaintiff 
before  trial  may,  if  the  defendant  apply  therefor,  direct  that  the 
plaintiff  submit  to  a  physical  examination  by  one  or  more  physi- 
cians or  surgeons,  to  be  designated  by  the  court  or  judge,  and 
such  examination  shall  be  had  and  made  under  such  restrictions 
and  directions  as  to  the  court  or  judge  shall  seem  jumper.    In  any 
action  brought  to  recover  damages  for  personal  injuries,  where 
the  defendant  shall   present  to  the  court  or  judge  satisfactory 
evidence  that  he  is  ignorant  of  the  nature  and   extent  of   the 
injuries  complained  of,  the  court  or  judge  shall  order  that  snch 
phy.sical  exaipination  be  made;  and  if  the  party  to  be  examined 
(thall  be  a  female  bhe  shall  be  entitled  to  have  such  examination 
before  physicians  or  surgeons  of  her  own  sex.     The  order  must 
require  the  party  or  persons  to  be  examined  to  appear  before 
th^  judge,  or  be  fox  c  a  referee  named  in  the  order,  for  the  pur-' 
pose  of   taking   the   examination,    at  a    time   and   place   therein 
specified.     The  order  must  also  direct  the  time  of  service  of  a 
copy  thereof;  which   must  be  made  within  the   State,   not  more 
than  twenty,  nor  less  than  live  days,  before  the  time  fixed   for 
the  examination,  unless  special  circumstances,  making  a  differ- 
ent time  of  service  necessary,   are  shown  in  the  affidavit,   and 
that  fact  is  recited  in  the  order. 

L.  1894,  ch.  429. 

S  874.  [Am'dy  1877  and  1882.]  Punishment  for  disobcr- 
Ins  order. 

Witness  fees,  at  the  rate  prescribed  by  law  in  an  action  in  the 
supreme  court,  must  be  paid  or  tendered  when  the  order  is  served 
upon  the  party  or  other  person  required  to  attend.  If  the  party 
or  person  so  served  fails  to  obey  the  order,  his  attendance  may 
be  compelled,  and  he  may  be  punished  in  like  manner,  and  the 
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proTf^iiigrs  thereon  are  the  same,  as  if  he  failed  to  obey  a  sub- 
poena, issued  from  the  court,  in  which  the  action  is  pending;  or, 
if  no  action  is  pending,  from  the  court  of  which  the  judge  is  a 
member. 


f  875.   [Am'dy   1879.]      Service  of  order,  ete* 

A  copy  of  the  order,  and  of  the  affldavit  upon  wiifch  it  was 
granted,  must  be  served  upon  the  attorney  for  each  party  to 
the  action,  in  like  manner  as  a  paper  in  the  action;  or,  if  a  party 
has  not  appeared  in  the  action,  they  must  be  serred  upon  him, 
as  direct (h1  by  the  order.  If  no  action  is  pending,  they  mu^t  be 
personally  serred  upon  each  of  the  persons,  named  therein  as 
expected  adverse  parties. 


1  870.  [Am'dy  1870.]      ExAmlnatJon  of  advemie  party. 

Upon  proof,  by  affidavit,  that  service  of  a  copy  of  the  order 
and  of  the  affidavit  has  been  duly  made,  as  directed  in  tne 
order,  the  judge  or  the  referee  must  proceed  to  take  the  deposi- 
tion of  the  witness,  at  the  time  and  place  specified  in  the  order. 
He  may.  from  time  to  time,  adjourn  the  examination  to  anotjier 
day.  and  to  another  place,  within  the  same  county.  Sections 
eijfht  hundred  and  fifty-six,  eight  hundred  and  fifty-seven  and 
eijrht  hundred  and  fifty-eight  of  this  act  apply  to  the  examination 
of  a  party  or  a  person  expected  to  be  an  adverse  party,  taken  as 
prescribed  in  this  article. 

2  B.  S.  392,  I  9,  and  id.  390,  |  86. 

I  877.  [Repealed  la  1877,  re-enaeted  la  1882.]  Partr 
eoaflned   la    i»rlsoa. 

^Vliere  the  partv  or  other  person  to  be  examined  is  confined  In 
a  prison  or  iail  within  the  State,  under  a  sentence  for  a  felony, 
that  fact  must  be  stated  in  the  affidavit,  and  his  deposition  may 
be  taken  as  prescribed  in  the  foregoing  sections,  as  if  he  was  not 
80  cjnfiued,  except  that  in  such  a  case,  the  granting  or  refusing 
the  order,  and,  if  granted,  t!ie  appointment  of  a  referee  to  take 
the  testimony,  is  always  in  the  discretion  of  the  judge.  The 
order  must  require  the  production  of  the  prisoner  by  the  person 
in  charge  of  the  prison  or  jail  at  the  prison  or  jail;  but  it  may 
prescribe  such  regulations  and  restrictions  with  respect  thereto 
as  the  judge  deems  proper. 

8  878.  (Repealed,  1877.) 

i  879.  [Am'd,   1882.1      Depoaltloa  by  coaaent* 

The  parties  to  an  action  may  stipulate,  in  writin^r,  that  the 
deposition  of  a  competent  witness,  to  be  used  therein,  may  be 
taken  l)efore  a  judge  or  referee,  at  a  time  and  place  specified  in 
the  f^tipulation,  either  orally,  or  upon  interrogatories,  to  be  agreed 
upon  in  like  manner.  The  witness  may  be  subpoenaed  to  attend 
the  examination,  as  upon  a  trial:  and  the  judge  or  referee  may 
take  his  deposition,  as  if  an  order  had  been  made  by  the  court, 
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directing  it  to  be  so  taken.  But  this^section  does  not  apply  to 
a  case  specified  in  section  eight  hundred  and  seveuty-seTen 
of  this  act. 

L.  1847,  ch.  280,   SI   78  and  79,   amended. 

I  8SO.  [Am*d,  1870.1  Rules  for  exAmli^atlon  of  party  or 
expected  party.  Manner  of  taklngr  and  retnrnfngr  deposl- 
tlouM,      Refu»aA    oC   persous    examiaed    to    ansvrer. 

The  examination  of  a  party,  or  an  expected  party,  is  subject 
to  tne  same  rales  as  if  he  was  examined  upon  the  trial.  The 
judge  or  referee,  upon  every  other  examination  taken  as  pre- 
scribed in  this  article,  must  insert  therein  every  answer  or  dec- 
laration of  the  person  examined,  which  either  party  requires 
to  be  inserted.  The  deposition,  when  completed,  must  be  care- 
fully read  to  and  subscribed  by  the  person  examined;  must  be 
certified  by  the  judge  or  referee  taking  it;  and,  within  ten  days 
thereilftei»,  mnst  be  iSled  in  the  office  of  the  clerk;  or,  if  no 
action  is  pending,  in  the  office  of  the  clerk  of  the  county  in 
which  it  was  taken;  together  with  the  stipulation  or  order,  under 
which  it  was  taken;  the  affidavit  upon  which  the  order  was 
granted:  and  proof  of  the  service  of  a  copy  of  the  order  and  of 
tlie  affidavit.  If,  upon  an  examination  bofpre  a  referee,  the 
person  examined  refuses  to  answer  any  question,  the  referee 
must  report  the  fact  to  the  court  or  judge,  who  must  d^er- 
naine  whether  the  question  is  relevant,  and  whether  the  witness 
Is  bovnd  to  answer  it. 

2  B.  S.  392,  f  6,  and  part  of  |   5   (2  Edm.  408);  and  Id.  399,   |  37  (S 
Edm.  416). 

f   R81.   [AmM,  1011.1     "When  to  lie  read  In  evidence. 

•  Ttie  deposition,  op  a  certified  copy  thereof,  mny  be  read  in 
evidence  by  either  party,  at  the  trial  of,  or  upon  the  asses;>n}ent 
of  damages,  by  writ  of  inquiry,  or  upon  a  rofci'^noe,  or  otherwise, 
in  the  action  or  in  any  special  proceeding  spe<'itied  in  the  original 
affidavit  or  stipulation,  or  in  any  other  action  or  special  proceed- 
ing thereafter  brought  between  the  i<ame  i)arties,  or  betAveen  any 
parties  claiming  under  them  or  either  of  them,  or,  if  no  action  or 
special  proceeding  is  then  pending,  in  an  action  or  special  pro- 
ceeding thereafter  brought*  between  the  persons  named  in  the 
original  affidavit  as  expected  parties,  or  between  persons  claim- 
ing under  them  or  either  of  them,  including  the  case  where  one 
of  the  parties  is  the  executor  of  the  will  or  administrator  of  ^be 
estate  of  the  witness  and  is  given  a  cnnse  of  action  by  reason  of 
section  nineteen  hundred  and  two  of  this  act.  And  except  in  the 
cases  prescribed  to  the  contrary  in  section  eight  hundred  and 
eighty-two  of  this  act,  the  said  deposition,  or  a  certified  copy 
thereof,  may  be  read  in  evidence  by  either  party  to  the  action 
or  special  proceeding  in  which  ft  is  taken,  and  as  between  the 
defendant  in  said  action  and  the  legal  representatives  and  privies 
in  interest  and  estate  of  tlie  plaintiff,  and  as  between  the  plaintiff 
and  the  legal  representatives  and  privies  in  interest  and  estate  of 
the  defendant,  and  as  between  the  legal  representatives  and 
privies  in  interest  and  estate  of  the  defendant  and  the  legal 
representatives  and  privies  in  interest  and  estate  of  the  plaintiff. 

2   R.    «.    -J>2.    imrt   of   8    T.    and   Id.   399,   part  of   fi   3D;   ara'd   by   L.    1911, 

ch.    K',U,    in   elToct    St'i.t,    1.    liUl. 
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I  NM2.  [Am'd,  1RR2.1  Pt^off  at  wltnemi's  latibllHy  to  at- 
tend. 

But  8nch  a  deposition,  except  that  of  a  party,  taken  at  the 
inHtnnce  of  an  adverse  party,  or  a  depoHitiou  taken  iu  purHuauce 
of  a  stipulation,  as  preacribed  in  this  article,  uhall  not  be  bu 
read  in  evidence  until  it  has  been  aatinfactorily  proved  that  the 
witness  is  dead,  or  is  unable  per^somiily  to  attend  by  reason  of 
his  inuanity,  sickness  or  other  inlirniity,  or  that  he  in  contined 
in  a  prison  or  jail;  or  that  he  hns  been  and  is  absent  from  the 
State,  HO  that  his  attendance  could  not,  with  reasonable  diligence, 
be  compelled  by  subpoena. 
2  B.  S.  392,  399,  r«maiuder  of  H  7  and  39. 

i    88n.  EITeet  of  deposition. 

A  deposition,  so  read  in  evidence  has  the  same  effect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  of  the  witness,  or  to 
tJie  relevancy  or  substantial  competency  of  fa  question  put  to 
him,  or  of  an  answer  given  by  him;  may  be  made  as  if  the  wit- 
ness was  then  personally  examined  and  without  being  noted 
upon  the  deposition. 

I(L,    IS   9  and  40.  am'd. 

I   8S4.   Orlfrtnal  affldavlts,  evidence. 

The  original  affidavits,  filed  with  such  a  deposition,  or  certified 
ciipies  thereof,  are  presumptive  evidence  of  the  facts  therein 
contained,  to  show  a  compliance  with  the  provisions  of  this 
article. 

Id.,   i  38. 

f  HS5.  lAm'd,  1877,  1001,  1909.]  Deposition  to  be  nsed 
ou  n.otion. 

Where  a  party  intends  to  make  or  oppose  a  motion  in  a  court 
of  record  and  it  is  necessary  for  him  to  hnve  the  affidavit  or 
deposition  of  a  person  not  a  party,  to  use  upon  tlie  motion,  the 
c<mrt  or  a  judge  authorized  to  make  an  order  in  the  case  may  in 
its  or  his  discretion  make  an  order  appointing  a  ref<Trp  to  take 
the  deiwsition  of  that  person.  The  order  must  be  founded  upon 
proof  by  affidavit  that  the  applicant  intends  to  make  the  motion, 
or  that  notice  of  a  motion  has  been  given  whieh  the  applicant 
intends  to  oppose.  The  affidavit  must  specify  the  nature  of  the 
action  and  must  show  that  the  affidavit  or  deposition  is  neces- 
sary thereon  and  that  such  person  hns  refused  to  make  an 
affidavit  of  the  facts  which  the  ai)plirant  verily  believes  are 
within  his  knowledge.  If  the  defendant  has  appeared  in  tlie 
action  and  the  application  is  made  on  the  i)nrt  of  the  plaintiff 
at  least  one  day's  notice  of  such  application  must  be  given  to 
the  attorney  of  the  defendant,  and  if  the  ajjplicMlion  is  made  on 
the  part  of  the  defendant  similar  notice  must  be  given  to  the 
attorney  of  the  plaintiff.  The  person  to  be  examined  may  b*» 
sabiK>enaed  and  compelled  to  attend  as  upon  the  trial  and  nmy 
be  cross  examined  by  the  party  on  whose  attorney  the  notice  bus 
lx*en  8orv<Ml.  The  deposition  must  be  taken  by  (piesiion  and 
an.swer  and'  be  subscribed  by  the  witness,  and  must  be  delivered 
to  the  attorney  for  the  party  who  procured  the  order,  unless  sneh 
order  provides  for  a  different  disposition  thereof. 

Snbstltute  for  Co.  Proo.,  f  401.  pnbd.  7:  T;.  lfM)i.  cli.  r>2c,:  L.  lOeo,  rli, 
G^,  I  3.  See  note  49  of  notes  of  Koard  of  Statulury  CViisolidatiou  at  oiid 
ot  code. 
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f  880.  Where   -w^ltneaa  atay   be  compelled   to   attend. 

Where  a  person  to  be  examined,  as  prescribed  in  this  article, 
18  a  resident  of  the  State,  he  shall  not  be  required  to  attend  in 
any  county,  other  than  that  in  which  he  resides,  or  where  he 
has  an  office  for  the  regular  transaction  of  business,  in  person. 
Where  he  is  not  a  resident,  he  shall  not  be  required  to  attend 
in  any  other  county,  than  that  wherein  he  is  served  with  a  sub- 
poena, unless,  for  special  reasons,  stated  in  the  affldarit^  the 
order  otherwise  directs. 

Co.  Prpc*.  I  391«  last  claase*  with  amendments. 
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ARTICLB  SBCOKD. 

D^oHtions,  taken  without  the  State,  for  uas  wtthfn  the  ataU, 

B8S.  HatT  aiHl  DpoD  what  tBmis  fimntad. 

Ml!  luUnOKltDrlH^    bow  'KtUed. 

BBS.   Id.;    lo    he   anneied;    dlrrPllonB    for   Tstoni. 

MS.  Coinnilulon  lo  emmlne  wholly  or  i»rU7  npoD  a 

BM.    n"Tt.i    ni-n-    nr.-.niiliSi'irill    "MI    IXUB,    Or  dniMltlaU 


MO:  Bi.1.  rt''^.^. 

MIS.  GpnlOriir. 
•M.  B^tDni   br 

oos.  ir  isoBt  1 
soa,  wn.VuLni 

Me.  CinainlHlB 
MB.  mvftt   rM 

•10.  WllFB    llFII 
Ml.   DfpMltloD. 

MS.  WI^D   lnl«< 
9ia.  I-.'Ufrr  m 


i;  Dotlea  oC  tUtDK. 


I  88T.  [ABi'd,  18T».]    Whea  oammlBalan  t«  IBBBC 

In  a  case  specified  in  the  neit  lertion,  where  It  appenrB,  hr 
■ffidaTit.  on  the  applicntion  of  either  pnrtr,  that  the  tCBtirnnDr 
ot  one  or  more  witn^Rsea.  not  within  the  State,  is  material  to 
the  applicant;  a  comroission  may  be  iHgned,  to  one  or  mare 
eompeteat  persona,  named  therein;  anthoriiing  them,  or  any 
one  of  tbem,  to  examine  the  witnoaa  or  witneBseB  named  therein, 
nnder  oath,  upon  the  interroenloriCB  anncied  to  the  pommiBHion; 
to  take  and  certify  the  dejiciBition  of  each  witneas:  and  to 
retom  the  aame.  and  the  comtuiBslon,  according  to  the  direction* 
Ki*en  in  or  with  the  commiHaion.  The  applicant,  or  any  other 
party  to  the  action,  may  be  thus  examined. 
rnm  L.  isea,  ch.  31G.  |  1,  aoi'd. 

I  MS.  [Am-«,   1896.]      The  ■■■■•. 

Sach  a  commissioo  may  be  issned,  in  either  of  the  followtnf 

1.  Where  a  party  to  an  action.  brou((ht  In  a  court  of  record, 
is  in  dcfaalt  for  want  of  an  appearance  or  pleading,  and  the 
testimony  is  required  upon  the  nsseBsmeiit  of  damages,  by  a 
writ  of  inquiry,  or  upon  n  reference;  or  otherwise,  to  enable  the 
conrt  to  render  the  proper  final  judgmeat. 

2.  Where  final  judgment  \m»  been  rendered  agalnBt  the  ad- 
rente  party  in  an  action  brousht  in  a  court  of  record;  and  the 
testimony  la  required  In  order  to  carry  the  Judgment  into  effect. 

3.  niiere  an  appeal  from  a  final  juiffnnent.  rendered  Id  the 
mpreme  court,  the  city  court  of  the  city  of  New-Tork.  or  a 
eoDBty  court,  or  a  motion  for  a  new  trial  in  either  nf  those 
coortB.  is  pending-  and  the  teatimony  will  be  material  and  necea- 
•ary  to  the  applicant,  in  the  prosecution  or  detence  of  tfc« 
action,  if  a  new  trial  Is  grantea. 

•See  L.    1SS2,    cb.   4li)    %   12U;    pMt,  1  UTL 
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4.  Where  the  application  is  made  before  the  joinder  of  Issue, 
in  an  action  brought  in  either  of  the  courts  specified  in  the  last 
subdiyiaion;  and  there  is  reason  to  apprehend  that  before  issue 
3b  joined,  and  an  application  for  a  commission  can  thereafter 
be  made,  the  witness  will  die,  or  become  unable  to  give  his  test^ 
mony,  or  remove,  so  that  his  testimony  cannot  be  taken. 

5.  Where  an  issue  of  fact  has  been  joined,  in  an  action  pending 
in  a  court  of  record,  and  the  testimony  is  material  to  the 
applicant,  in  the  prosecution  or  defence  thereof, 

6.  In  special  proceedings. 
I/.  18d5,  ch.  M6. 

(  h'89.  Ho-w^  and  mpon  wbat  terma  grra-nted. 

In  a  case  specified  in  subdivision  third  of  the  last  section,  if 
#fae  appeal  has  been  taken  to  another  court,  the  application 
must  be  made  to  the  court  in  which  the  judgment  was  rendered; 
and  an  order,  directing  the  commission  to  be  issued,  may  be 
granted  or  refused,  in  the  discretion  of  that  court.  In  a  case 
specified  in  either  of  the  other  subdiTisions  of  that  section,  the 
application  may  be  made  to  the  court,  or  a  judge  thereof,  or,  in 
the  supreme  courj,  to  the  county  judge  of  the  county,  where  the 
action  is  triable;  and  it  must  be  granted,  upon  satisfactory 
proof  of  the  facts  authorizing  It,  unless  the  court  or  judge  has 
reason  to  believe,  that  the  application  is  not  made  in  good  faith, 
or  unless  an  order  for  an  open  commission,  or  for  taking  deposi- 
tions,  is  made  as  prescribed  in  this  lirticle.  Notice  of  the  appli- 
cation must  be  given  to  the  adverse  party,  unless  he  is  in  default 
for  want  of  an  appearance.  Upon  granting  the  order,  the  coort 
or  judge  may,  in  any  case,  impose  such  terms  as  justice  requires. 

Fcom  L.  1862,  cb.  376,  f  1,  aod  2  R.  a.  808.  U  11  mmI  12,  witli  SBMBdmsots. 

8e«    also    L.  1847.  cb.  470,  (  15  (I  Kdm.  583). 

S  800.  Order   made   by  Jndare. 

Where  the  order  is  made  by  a  judge,  out  of  court.  It  maat  be 
entered  in  the  office  of  the  clerk.  It  shall  be  granted,  only  in 
a  case,  where  the  court  would  grant  it,  and  upon  the  same 
terms;  and  it  is  subject  to  the  control  of  the  court. 

9  891.   Interrogatories  I  how  settled. 

Unless  the  interrogatories,  to  be  annexed  to  the  commisaion, 
are  settled  by  consent  of  the  parties,  they  must  be  settled,  upon 
notice,  by  a  judge  of  the  court,  or,  in  the  supreme  court,  by  the 
county  judge  of  the  county,  where  the  action  is  triable,  as  pro- 
scribed in  the  general  rules  of  practice. 

>      r       S  R,  8.  893,  I  14.  as  am'd  hj  L.  1875.  ch.  420. 

^    -x      \  882.   Id.t  to  be  annexed  i  directions  for  retum. 

^^'  The   interrogatories,   when   settled,    must   be   annexed   to    the 

commission.  Either  party  must  be  allowed  to  insert  therein 
any  question,  pertinent  to  the  issue,  which  he  proposes.  Unleas 
the  pprties  stipulate  in  writing,  or  the  order  granting  the  com* 
missi^^n  prescribes,  how  it  shall  be  returned,  the  judge  most 
indoibf*,  u)ion  the  commission,  the  proper  direction  for  that 
lArpose.  Unless  the  court  or  judge  thinks  proper  to  direct  it 
to  be  returned  by  an  agent,  it  must  be  returned  through  tht 
post-oi&ce. 

Id.,  I  15,  wltb  waeBdineiiU. 
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§  893.  [▲*■»«»  1806.J  C^MmlMloM  to  fsxmnlno  wkollr  or 
piwtljr  npoa  ojrml  avo^tioMs* 

Where  an  inue  of  fact,  joined  in  an  action,  ia  pending  in  the 
supreme  court,  the  city  court  of  the  city  of  New- York,  or  a 
county  court,  the  parties  may  stipulate,  in  writinir,  or  the  court 
to  which,  or  the  judge  to  whom  an  application  for  a  commission 
is  made,  may  in  its  or  his  discretion,  direct,  in  the  order,  that  a 
commission  issue  without  written  interrog&toriea,  and  tnat  the 
depositions  be  taken  upon  oral  questions;  or  that  a  commission 
issue,  to  take  the  deposition  of  one  or  more  witnesses,  designated 
in  the  order,  partly  upon  oral  questions  and  partly  upon  written 
iaterroffatoriesp  or  to  take  the  deposition  of  one  or  mor«  witneues, 
designated  in  the  order,  upon  oral  questions,  and  one  or  more 
witnesses,  designated  in  the  order,  upon  written  interrogatories. 

L.  2886.   ck.  946. 


f  994.  "WlieM  opoa  eottimlaslott  nuiy  iuune,  or  deposItloMJi 
■uiy  ¥e  talcon. 

Where  an  issue  of  fact»  joined  in  an  action,  is  pending  in  either 
of  the  coorts  s^cified  in  the  last  section,  the  parties  nugr 
stipulate,  in  writing,  or  the  court,  or  a  judge  thereof,  or^  in  the 
supreme  court,  the  county  judge  of  the  county  where  the  action 
is  triable,  may,  in  its  or  his  discretion,  upon  the  application  of 
either  party,  and  upon  satisfactory  proof,  by  affidavit,  that  one 
or  more  witnesses,  not  within  the  State,  are  material  and  neces* 
sary  in  the  prosecution  or  defence  of  the  action,  make  an  order, 
upon  such  terms  as  it  or  he  deems  proper,  directing  that  an  open 
commission  issne,  or  that  depositions  be  taken,  as  prescribe  d  in  the 
following  sections  of  this  article. 

I  893.  [Am'd,  18T9,  189T.]  Deposftfons  wliere  adverse 
party  is  an  Infant  or  coaiaitttee. 

The  last  two  sections  are  not  applicable,  where  the  advei-se 
party  is  an  infant,  or  the  committee  of  a  person  judicially  de- 
clared to  be  incapable  of  managing  his  affairs,  by  reason  of  lunacy, 
idiocy  or  habitual  drunkenness.  Nor  can  the  applicant  be  exam- 
ined IB  his  own  behalf,  as  prescribed  in  those  sections,  except  by 
consent  of  the  parties. 

I  S99.  If  o<lo«  of  examination  apon  oral  a««"tion». 

Where  a  commission  Is  Issued,  to  take  testimony  without 
written  interrogatories,  as  prescribed  in  section  893  or  section 
8S4  of  this  act.  notice  of  the  time  and  place  of  the  examination 
of  a  witness,  by  virtne  thereof,  naming  the  witness,  muut  be 
served  as  prescribed  in  section  899  of  this  act. 

lie  I  806^  post. 

8  89T.  Open  eommiaslon. 

An  open  commission  must  be  directed  to  one  or  more  persons, 
ntaed  therein,  and  must  authorise  them,  or  any  one  of  tbeiu, 
to  examine  any  witness  who  may  be  produced  by  either  party, 
on  or  before  a  day  specified  therein,  upon  oral  questions  to  be 
pat  to  the  witness,  when  he  Is  produced;  to  take  uud  certify  the 
d^MMition  of  each  witness  so  examined;  and  to  return  the  same, 
and  the  eosusission,  immediately  after  the  expiration  of  the 
time  limited  for  the  production  of  witnesses,  according  to  the 
dIreetioQSL  given  in  or  wi/tU  the  commission. 
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§  898*  Order  dlreetlns  depositions  to  be  taken. 

An  order,  directing  that  depositions  be  taken,  must  specify 
the  time  within  which  they  must  be  taken,  and  the  manner  in 
which  they  must  be  returned.  It  may  also  contain  such  addi- 
tional directions,  not  inconsistent  with  the  next  section,  with 
respect  to  the  time  and  manner  of  giving  notice,  as  the  court 
or  judge  deems  proper.  The  order  must  be  entered  in  the  clerk*s 
office;  and  a  certified  copy  thereof  must  be  annexed  to  each 
deposition,  or  set  of  depositions,  returned  as  prescribed  in  the 
following  sections  of  this  article. 

From  L.  1868,  cb.  387,  |  4,  am'd. 

S  SBB,  Before  ^fvboni  depositions  mar  1>«  taken |  notlee 
of  talcing. 

A  deposition  may  be  taken,  pursuant  to  such  an  order,  before 
a  person  mutually  agreed  upon  by  the  parties,  or  a  chancellor, 
or  a  judge  of  a  court  of  record,  or  the  mayor  or  other  chief 
magistrate  of  a  city,  or  a  justice  of  the  peace  of  the  state  or 
territory,  where  the  witness  is;  who  is  not  counsel  or  attorney 
for  either  party,  and  would  not  be  disqualified,  by  reason  of 
affinity  or  consanguinity  to  a  party,  or  interest  in  the  event, 
from  serving  as  a  juror  upon  the  trial  of  the  action,  within  the 
State.  Written  notice  of  the  time  and  place  of  taking  a  deposi- 
tion, specifying  the  name  of  the  witness,  and  the  j)er8on  before 
whom  it  will  be  taken,  must  be  served  by  the  party,  at  whose 
instance  it  is  taken,  upon  the  attorney  for  the  adverse  party. 
The  time  for  serving  such  a  notice  must  be,  at  least,  five  judicial 
days  before  the  deposition  is  taken;  and  one  judicial  day,  in 
addition,  for  each  fifty  miles,  by  the  usual  route  of  travel, 
between  the  residence  of  the  attorney  for  the  adverse  party,  and 
the  place  where  the  deposition  is  to  be  taken. 

L.  1863.  ch.  887,  part  of  9  4,  and  i  6.  am'd. 

(  900.  How  deposition!!   taken. 

Upon  the  examination  of  a  witness,  without  written  inter- 
rogatories, by  virtue  of  a  commission,  or  of  an  order  to  take 
depositions,  the  commissioner,  or  the  person  before  whom  the 
deposition  is  taken,  must  take  down,  or  cause  to  be  taken  down, 
as  prescribed  in  the  next  section,  the  substance  of  the  witness's 
testimony;  unless  he  is  directed,  in  the  commission  or  th«  order, 
or  required  by  the  i)er8on  appearing  for  cither  party,  to  insert 
in  the  deposition  any  or  all  of  the  questions  or  answers,  word 
for  word.  Unless  the  commission  or  order  otherwise  directs, 
the  person,  appearing  for  either  party,  may  ask  any  question,, 
whicli  he  deems  proper,  and  the  witness  s  answer  must  be 
taken  accordingly,  the  objections  thereto  being  reserved,  withont 
being  specified  at  the  time  of  examination.  A  copy  of  this 
sectioil  must  be  annexed  to  each  commission  to  take  testinaony 
without  written  interrogatories,  and  to  each  certified  copy  of 
an  order  to  take  a  deposition. 


(  OOl.  Commission  or  order  to  talce  deposition* |  Iko^vr 
execnted  and  returned. 

The  person,  to  whom  a  commission  is  directed,  or  before 
whom  a  deposition  is  taken,  unless  otherwise  expressly  directed 
in  the  commission,  or  in  the  order  for  taking  the  depositions, 
must  execute  the  commission,  or  the  order,  as  follows: 

1.  He  must  publicly  administer,  to  each  witness  examined, 
an  oath  or  affirmation  to  testify  the  truth,  the  whole  truth;  aad 

^14 
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DothiniT  bnt  the  trnth,  as  to  the  matters  respectiniT  which  the 
ritness  is  to  be  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to  writing, 
or  cause  it  to  be  reduced  to  writing,  by  a  disinterested  person. 
After  it  has  been  carefully  read,  to  or  by  the  witness,  It  must 
be  subscribed  by  the  witness. 

3.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if  the 
witness,  or  other  person  having  it  in  his  custody,  does  not 
surrender  it,  a  copy  thereof,  must  be  annexed  to  the  deposition 
to  which  it  relates,  subscribed  by  the  witness  proving  it,  and 
numbered  or  otherwise  identified,  in  writing  thereupon,  by  the 
commissioner,  or  person  taking  the  deposition,  who  must  sub- 
scribe his  name  thereto. 

4.  The  commissioner,  or  person  taking  the  deposition,  must 
subscribe  his  name  to  each  half  sheet  of  the  deposition;  he  must 
annex  all  the  depositions  and  exhibits  to  the  commission,  or  to 
a  certified  copy  of  the  order  for  taking  the  deposition,  with  the 
certificate  specified  in  the  next  section;  and  he  must  close  them 
up  under  his  seal,  and  address  the  packet  to  the  clerk  of  the 
court,  at  his  official  residence.  , 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order, 
to  return  the  same  through  the  post-office,  he  must  immediately 
deposit  the  packet,  so  addressed,  in  the  post-office,  and  pay  the 
postage  thereon. 

6.  If  there  is  a  direction  on  the  commission,  or  in  the  order, 
to  return  the  same  by  an  agent  of  the  party,  at  whose  instance 
it  was  issued  or  granted,  the  packet  so  addressed  must  be  deliv- 
ered to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons 
one  or  more  of  them  may  execute  it,  as  prescribed  in  this  and 
the  next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to 
each   commission,   or  order  to  take  depositions,   authorized   by 
this  article. 
2  B.  S.  8M,  fi  16.  and  L.  1868,  eb.  88T,  If  6.  7  and  8. 

8  902fi.  Certlllcmte  of  execution. 

The  commissioner  or  other  person,  before  whom  one  or  more 
depositions  are  taken,  must  subscribe,  and  annex  to  each  deposi- 
tion, a  certificate,  substantially  in  the  following  form,  the 
blanks  being  properly  filled  up: 


"  State  "  (or  "  territory")  "  of  " 


"  CJonnty"  (or  "  parish"}  "  of  "  I  ■"' 

••I,  ,  do  certify  tnat  ,  the  witness,  personally 

appeared  before  me  on  the  day  of         ,  at  o'clock  in 

the  noon,         at  the       ,  in  the  state  "  (or  "  territory  ")  "  of 

,  and  after  being  sworn"  (or  "affirmed,"  as  the  case  may  be). 
*•  to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
did  depose  to  the  matters  contained  in  the  foregoing  deposition, 
and  did,  in  my  presence,  subscribe  the  same,  and  indorse  the  ex- 
hibits annexed  thereto.  And  I  further  certify  that  I  have  sub- 
scribed my  name  to  each  half-sheet  thereof,  and  to  each  exhibit. 
And  I  farther  certify  that  appeared  in  behalf  of  the  ,  and 
that       appeared  in  behalf  of  the       ." 

Ftmb  Ii.  1868,  cb.  S8T,  |  7. 

I  MM.     CorttfloAtey  m  svfllolent  return. 

The  eertificate.  specified  in  the  last  section,  is  a  sufficient 
tm  to  *  commission. 

am 
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{  fM>4«  Return  br  agrent. 

If  the  packet,  specified  in  section  901  of  this  act,  is  delivered  to 
an  agent,  he  must  deliver  it  to  the  clerk,  to  whom  it  is  addressed, 
or  to  a  judge  of  the  court,  either  of  whom  hiust  receive  and  open 
It,  upon  the  agent  making  affidavit,  that  he  received  it  from  the 
hands  of  the  commissioner,  or  the  person  who  took  the  deposition, 
and  that  it  has  not  been  opened  or  altered,  since  he  so  received  it. 

2  B.  8.   804,  f  17. 

5  805,  If  a«ent  la  aielc  or  dead. 

If  the  agent  is  dead,  or,  from  sickness  or  other  casnaltr,  is  an- 
able  to  deliver  the  packet  personally,  as  prescribed  in  the  last  sec- 
tion, it  mast  be  received,  by  the  clerk  or  judge,  from  the  hands 
of  any  other  person,  upon  the  latter  making  an  affidavit,  that  he 
received  it  from  the  agent;  that  the  agent  is  dead,  or  otherwise 
unable  to  deliver  it;  that  it  has  not  been  opened  or  altered  since 
he  received  it;  and  that  he  believes  that  it  has  not  been  opened 
cft  altered,  since  it  came  from  the  hands  of  the  commissioner^  or 
the  person  who  took  the  deposition, 
rd.,  S  18. 

S  906.  Flllnff  depoBltlon,  etc.,  so  returned. 

The  clerk  or  jadge,  who  receives  and  opens  the  packet,  as  pre- 
scribed in  the  last  two  sections,  must  indorse  thereupon,  and  sign, 
a  note  of  the  time  of  the  receipt  and  opening  thereof,  and  im- 
r   mediately  file  it  in  the  office  of  the  clerk:  together  with  the  affl- 
^  davit  of  the  person,  who  delivered  It  to  him. 
Id.,  f  19,  am'd. 

i  907.  The  same. 

If  the  packet  is  transmitted  through  the  post-oflice,  the  cderk, 

to  whom  it  is  addressed,  must  receive  it  from  the  post-office,  open 

it,   indorse  thereupon,  and  sign,  a  like  note  of  tne  time  of  the 

receipt  and  opening  thereof,  and  immediately  file  it  in  his  office. 

Id.,  S  20. 

t  !>OS.  Commtsslon,  etc.,  br  eonsent. 

A  commission  may  issue,  or  an  order  to  take  depositions  may  be 
made,  by  consent,  in  a  case  where  either  may  be  directed  by  the 
court  or  a  judge,  as  prescribed  in  this  article.  On  filing  a  stipula- 
tion to  that  effect,  signed  by  the  attorneys  for  the  parties,  the 
clerk  must  enter  aa  order  accordingly;  and  thereupon  the  attor- 
ney for  the  party,  procuring  the  ordor,  may  insert  in  the  commis- 
sion, or  indorse  upon  or  annex  to  it,  or  the  order,  the  necessarT^ 
directions  for  the  execution  and  return  thereof,  according  to  tke 
stipulation. 

Td.,  S  31,   remodelled. 

9  000.  nrkere  return  to  be  kept)  parties  inaLjr  Ina^e^t 
It,   etc. 

A  commission,  or  copy  of  an  order  to  take  depositions,  with  tKe 
certificates,  returns,  depositions,  and  exhibits  thereto  annexed* 
must  remain  on  filo  in  the  office  of  the  clerk,  unless  otherwise 
prryviflod  by  the  stipulatfnn  of  the  parties,  or  vmless  the  eo«rt«  hy 
a  special  order,  directs  them  to  be  filed  in  the  oflloe  of  an^tlnir 
clerk.    They  are  alwuvii  npen  to  the  inspection  of  the  j^artles^ 
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either  of  whom  is  entitled  to  a  copjr  of  them,  ot  of  Atxy  part 
therwf,  on  pal-ment  of  the  fees  allowed  by  law. 
2  R.  S.  dM.  S  22. 

I  •!••  Wbra  «0vo»ltloH  mar  li«  v^vp^emMd* 

Wbere  it  appeanE^  by  affidart^..  that  a  deposltloii  hat  bevn  Im^ 
prot>eriy  or  irr^gnlmtlt  talieii  or  mdrndd;  or  that  th#  personal 
attetidatic«  of  tlie  wltti«68^  upon  the  trial,  coiild  haye  beeil  inro^ 
cored,  with  dtto  diligence,  ijf  a  subpo«Da;  or  that  the  attomoy  for 
either  party  has  practiced  aoy  fraud,  or  unfair  or  overreachinsr 
conduct,  to  the  prejudice  of  the  adverse  party,  in  the  course  of 
the  proceedings;  an  order,  for  the  suppression  of  the  deposition, 
may  be  made  by  the  court,  upon  the  application  of  the  party  ag- 
grieved, upon  notice  to  the  adverse  party. 

U   1863,   cb.  887,  I  14,  am*d. 

I  911.  DepOBltlon,  etc.,  evidence. 

A  deposition,  taken  and  returned  as  prescribed  in  this  article, 
or  an  exemplified  copy  thereof,  if  the  original  is  filed  in  another 
connty,  may,  u.iless  it  is  suppressed  as  prescribed  in  the  last  sec- 
tion, be  re:*d  ii.  evidence  by  either  party.  It  has  the  same  effect, 
and  no  other,  aa  the  oral  testimony  of  the  witness  would  have; 
and  an  objection  to  the  competency  or  credibility  of  the  witness, 
•r  to  the  relevancy,  or  substantial  competency,  of  a  question  put 
to  him.  or  of  an  answer  given  by  him,  may  be  made,  as  if  the 
witness  was  then  personally  examined,  and  without  being  noted 
apon  the  deposition. 

Id^  I  18,  aod  2  B.  S.  396,  |  23,  with  amendments.    See  4  T.  4k  a  666. 

S  012.  [Aai'd,  1896.]  'When  Interroffntoriea  ajtd  dep«aU 
tlom  mmx  be  In  a  foreign  Innflrvaflre. 

Fpon  an  application,  made  in  the  supreme  court,  the  city  court 
of  the  city  of  New -York,  or  a  county  court,  for  a  eommission  to 
be  issued  to  a  foreign  country,  if  it  satisfactorily  appears,  by 
affidavit,  that  the  witness  does  not  understand  the  English  Ian* 
guage,  the  order  for  the  commission  may,  in  the  discretion  of 
the  conrt  or  judge,  direct  that  written  interrogatories  annexed 
thereto,  by  way  of  direct  or  cross-examination  be  framed  in  the 
English  language,  and  also  in  a  foreign  language;  that  only  the 
interrogatories  framed  in  the  foreign  language  be  put  to  the  wit- 
ness; and  that  his  answers  be  taken,  and  the  certificates  be  made 
oQt,  in  the  same  language.  Where  such  an  order  is  made,  it 
must  provide  for  the  payment,  by  the  applicant,  to  the  adverse 
party,  of  a  reasonable  sum,  fixed  therein,  for  the  expense  of  pro- 
curing the  interrogatories,  in  his  behalf,  to  be  translated.  The 
judge,  who  settles  the  interrogatories,  must  settle  them  in  the 
foreign  language,  and  in  the  English  language;  and;  for  that  pur- 
pose, he  may  call  in  the  assistance  of  one  or  more  exports,  whose 
compensation  must  be  fixed  by  the  judge,  and  paid  by  the  ap- 
plicant. When  the  deposition  is  read  in  evidence,  it,  and  the  in- 
terrogatories, must  be  interpreted  into  the  English  language,  as 
if  the  witness,  being  unable  to  speak  the  English  language,  waa 
personally  present  and  testifying. 

L.  1865,  ch.  946. 

I  913.  I^ettera  rogmiory, 

T^etters  rogatory  may  be  issued  from  either  of  the  courts  speci- 
fied in  the  last  section,  in  its  discretion,  in  a  case  where  a  com- 
missioB  may  be  Issued,  as  prescribed  in  this  article,  upon  satis- 
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factory  proof,  by  affidavit,  that  there  is  good  reaaon  to  belieye, 
that  the  ends  of  justice  will  be  better  promoted  thereby,  than  by 
the  issuing  of  a  commission,  notwithstanding  that  a  commission 
can  be  executed,  in  the  country  to  which  they  are  sent.  Letters 
rogatory  can  be  issued  only  to  examine  one  or  more  witnesses, 
upon  written  interrogatories,  annexed  thereto;  which  must  be 
framed  and  settled,  and  the  depositions  must  be  returned,  as  pre- 
scribed in  this  article,  with  respect  to  the  interrogatories  aDuezeo 
to  a  commission,  and  the  depositions  taken  thereunder. 

218 
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ABTIGI«K   THIRD. 

imkmwiikm  the  state  far  use  without  l*t«tafc; 


3«e.  914.  tn  what  emam  deposition  mar  b«  takea. 
fl9.  aabpoenatowltaeM. 

916.  Repealed. 

917.  Repealed. 
»18.  Repealed. 

919.  TaklBK  and  return  of  depoeltlon. 
9«l.  Repealed. 

9  914.  [Am'd,  1809.]  In  What  caaea  depoaltlon  may  be 
taken. 

A  party  to  an  action,  suit,  or  special  proceeding,  civil  or  crimi- 
nal, pending  in  a  court  without  tiie  state,  either  in  the  United 
States,  or  in  a  foreign  country,  may  obtain,  by  the  special  pro- 
ceeding prescribed  in  this  article,  the  testimony  of  a  witness,  and, 
in  connection  therewith,  the  production  of  boolcs  and  papers, 
within  the  state,  to  be  used  in  the  action,  suit  or  special  pro- 
ceeding. 

} R. 8.  W7. 1 39  (2  Edm.  414),  as  am'd  by  L.  1887,  cb.  68,  I  1  (7  Edm.  S2) ;  L.  1899.  oh. 
SA  In  effect  Sept.  1, 1809. 

I  016.  [Am'd,  1890.]    Subpoena  to  ^Itneaa. 

Where  a  commission  to  take  testimony,  within  the  state,  has 
been  issued  from  the  court  in  which  the  action,  suit,  or  special 
proceeding  is  pending;,  or  where  a  notice  has  been  gri^en,  or  any 
other  proceeding  has  been  taken,  for  the  purpose  of  taking  the 
testimony,  within  the  state,  pursuant  to  the  laws  of  the  state  or 
country,  wherein  the  court  is  located,  or  pursuant  to  the  laws  of 
the  United  States,  if  it  is  a  court  of  the  United  States,  the 
supreme  court,  or  the  county  court,  or  a  judge  of  either  court, 
shall,  in.  a  proper  case,  on  the  presentation  of  a  verified  petition 
iasne  a  subpoena  to  the  witness,  commanding  him  to  appear 
before  the  commissioner,  named  in  the  commission;  or  before  a 
commissioner,  within  the  state,  for  the  state,  territory,  or  foreign 
country,  in  which  the  notice  was  given,  or  the  proceeding  taken; 
or  before  the  officer  designated  in  the  commission,  notice,  or  other 
paper,  by  his  title  of  office;  at  a  time  and  place  specified  in  the 
snbpoena,  to  testify,  in  the  action,  suit,  or  special  proceeding. 
If  tne  witness  shall  fail  to  obey  the  subpoena,  or  refuse  to  have 
an  oath  administered,  or  to  testify,  or  to  produce  a  book  or  paper 
pursuant  to  a  subpoena,  or  to  subscribe  his  deposition,  the  court 
or  judge  issuing  the  subpoena  shall,  if  it  is  determined  that  a 
contempt  has  been  committed,  prescribe  the  punishment  as  in 
the  case  of  a  recalcitrant  witness  in  the  supreme  court.  The 
general  rules  of  practice  must  prescribe  rules  for  such  pro- 
ceedings. 

I  9l«.  [Repealed  May  3,  1899;  L.  1899,  ch.  502.    In  effect  Sept. 

i  ?il-  [Repealed  May  3,  1890;  L.  18r9,  ch.  502.  In  effect  Sept. 
1,  1099.] 

I  018,  [Repealed  May  3,  1899;  L.  1899,  ch.  502.  In  effect  Sept. 
1,  1890.] 
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S  918.  [Am'd,  1899.]    TAklti^  unA  reinrn  of  deposlUon. 

Tb«  officer,  or  commUsioDer,  before*  whom  a  witnem  apyean, 
in  a  case  specitied  iu  Ibis  article,  mu»t  take  down  his  testimonj, 
in  writing,  and  must  annex  thereto  copies  of  all  books  and  papers 
produced  or  such  parts  tht-reof  as  shall  be  required,  and  mnst 
certify  and  transmit  it  to  the  (»ourt  in  which  the  action,  siiit,  or 
special  proceeding  is  pending,  as  the  practice  of  that  court 
requires. 

L.  1899,  ch.  502.    In  effect  Sept.  1, 1899. 

i  »ao.  [Repealed  May  3,  1899;  L.  1899,  ch.  502.  Id  eflP^W  f^t 
h  1899.] 
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TITLE  IV. 

Pocma«xitftr;r  ^vM^^e* 

iiticl*  J[.  Docum^Ury  ffvWcDce,   fi«  «  Hjlwtitut'*  for  oial  tctitluMMiy. 

2.  rnM>r  of  A   di)<'Uiu<>>itr   t'-v*-'<:iuc«i  or  E»inMln<i>g   H'ltitUi    Uut  fStfite. 
8.   t*nMif  fft  a  (Inc-tmirnt,    r^inulnliig   In   a  court   or   pulilic   oO^cti  of  \pe 
United   MUkUm,   ur  »X9«>ntM  or   r^mitliiliif;   wfchtrnt   the   State. 

Doeumeniary  etidenoe^  as  a  suhstitute  for  oral  testimony. 

Sec.  921.  Orttii)  ofB('}»l  c^rtlfU'«te«,  evULtuw. 

(>22.  (?t*rtHleatf,   etf.,   mn   flit',   ovldeiicr. 

1)23.  Notary's   fertifl<ate.    t>v<4lMi<'0. 

924.  Notary '«   yrutmt  dixl   j||eintfr^tMl|}i>i ;   ^Umx   •vkJf.'aM. 
92r».  Pro«»f  of   i»n'.«*«»iitim'nt,   Ptc.    of  foreign    bUlH. 

92C.     4ffl^TJt   <if   prMitej:,    ('tu.,    eiri(U;iu:«i. 
927.     IW. ;    of  nerrlre   of  iioftco. 

925.  >fjirri«K(i  certl4i*atc,   cvUl<'Ucp. 

929.     KiM/V   of   fon^lgn   coriJoraUou ;    yrUun   pvi4»i|c«, 

»*».     Wli«i   a    <*of»y    th<Mv«»r   Ik  evidence. 

931.     How  vapf  U*  ))P  v«rin«<l. 

BZltu  Copy   of   df'stigiiatton   of    wnom   \xotm   whom   to   nMik#   tt^rrtce,    as 

cvUliMice. 
931b.  pet'ital    In    onler.    n^nolutlon    or    ruord    of    »ut>IU'    o(9cer¥,    bpprd 

or   hodjr    prt'^nmprlvr   orldMiro  (ff   (frttiln    fin't^. 
931c.   ExtrartH     from     b<x>kH     and     recorda     of    c<«ni>froIh'r'«     office     as 

evUWitt:e. 

1  0^1.  Certnfn  olDcJal   certlflcfif^V,  ev|4ence. 

W!i**re  the  offlror,  to  ^-lioiii  tlio  local  ctistoqv  of  a  nnper  bo- 
loiiif^.  (ortlHeH.  tiixlcr  liiK  htind  an(}  omofal  mca).  rlint  lio  iins  niadp 
fKUfrmit  (•Kfliiiinatton.  hi  his  oftiee,  for  thp  papor,  mid  that  it 
etnuot  be  fonnn,  the*  rertlfirate  is  preBiimptivft  ovidonce  of  the 
ft(t«  uti  (•(•Ftittod,  as  If  the  olfli'cr  nf»r»ona!Iy  tefsiifiod  to  the  some. 

2  ft.   II.   5Aft.   f    13   (2   Edm.   r>Tn).      a4>e  poKt.   |   9<U. 

Wljferp  a  jjiililK*  u{f\i'eT  la  r(>(iujrt'd  or  authori^t^d,  by  fipo<dal  pro- 
ridon  of  lav^',  fo  make  i^  cvrll^c^iB  or  an  aOidavit,  toiu'hfiij;  an 
a<'t  ptrnimie*!  by  b>IM»  or  tt>  4  fact  gMeertaiued  hy  him,  in  the 
CDurtf^  of  bb$  official  duty;  <iii4  to  ^)e  op  depoait  it  in  a  piibUi- 
offipe  of  the  State;  the  certincato  or  affidavit,  Jio  filed  or  de- 
IMJSited,  or  an  exemplifir<l  ropy  fhoj-epf.  la  prespiinilivt'  «videiu-e 
of  the  facts  therein  alle^jed.  except  wfiere  the  effect  tliereof  i.s 
declared  pr  rW^*At^*Jf  ^>'  Sj><*cjfi|  Pf^vi|5|on   of  law. 

i  Wl,   r^ni'il,  )|i7r«l     N«ti»ry^«  «#rtlll«»t4>.  0irUene«. 

Tl)e  cfftrtllicate  of  n  notary  pubiic  pf  the  Htiite,  under  Iuh  hand 
ami  ieal  of  oftU*.  of  tb«i  prtwentment  by  bini  for  arrcaptam^e  or 
PiymoDt,  or  of  the  pr»t<»»tf  for  ntm-acc^ptancQ  or  iiou^pnyincnt, 
of  a  proniiiwory  ijote  or  bill  of  esfchaoge,  or  of  the  service  ot 
D«ti<'e  thereof  on  a  pnrty  to  tjie  note  or  bill;  specif yinjf  the  mode 
of  givinjf  the  notice,  the  reputed  place  of  re.«;ideiice  of  the  party 
to  whom  it  was  kivcii,  apd  \he  post-odlce  nearest  thereto;  is  pn*- 
samptive  evid<Mice  of  the  facts  certified,  unless  the  party  against 
whom  it  is  offered,  buM  nerved  upon  the  adverse  i»nrty.  with  bis 
pleadimj,  or  within  ten  ^uy»  nftrr  joinder  of  an  isnne  of  fa«»t,  ^n 
original  affidavit,  in  the  effeet,  tnat  he  has  not  rectal vod  n<»ti<o  of 
iion-acr»eptanee.  or  of  non-payment  of  the  note  or  bill.  A  verified 
«n«wer  w  not  Riif!|Hent  as  an  affidavit,  wjthln  the  meaning  of 
thl«  section. 

U  mz,  rti.  «71,  S  8  (4  E«im.  flio>. 
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S  924.  Notary-'a  protest  and  memormndwafti  ^rhem  eTl« 
dence. 

In  case  of  the  death  or  insanity  of  a  notary  public  of  the  State, 
or  of  his  absence  or  removal,  so  that  his  personal  attendance,  or 
his  testimony,  cannot  be  procured,  in  any  mode  prescribed  by  law, 
his  original  protest,  under  his  hand  and  official  seal,  the  genuine- 
ness thereof  being  first  duly  proved,  is  presumptive  evidence  of 
a  demand  of  acceptance,  or  of  payment,  therein  stated;  and  a 
note  or  memorandum,  personally  made  or  signed  by  him,  at  the 
foot  of  a  protest,  or  in  a  regular  register  of  official  acts,  kept  by 
him,  is  presumptive  evidence  that  a  notice  of  non-acceptance  or 
nun-payment  was  sent  or  delivered,  at  the  time,  and  in  the  man- 
ner, stated  in  the  note  or  memorandum. 

2  R.  S.  288-284,  |j|  46  and  47  (2  Bdm.  294),  coDiolIdated. 

§  926.   Proof  of  presentment,  etc.,  of  foreign  bill*. 

Proof  of  the  presentment,  for  acceptance  or  payment,  of  a 
promissory  note  or  bill  of  exchange,  payable  in  another  state,  or 
in  a  territory,  or  foreign  country,  or  of  a  protest  of  the  note  or 
bill,  for  non-acceptance  or  non-payment,  or  of  the  service  of 
notice  thereof,  on  a  party  to  the  note  or  bill,  may  be  made,  ia 
any  manner  authorized  by  the  laws  of  the  state,  territory,  or 
country  where  it  was  payable. 

L.  1806,  ch.  800,  second  and  third  sentences  of  ]  1  (6  Bdm.  487),  am'd. 

I  926.   [Am*d,  1877.]      Affldavlt   of  printer,  etc.,  evidenee. 

The  affidavit  of  the  printer  or  publisher  of  a  newspaper,  pub* 
lished  within  the  State,  or  of  his  foreman  or  principal  clerk, 
showing  the  publication  of  a  notice  or  other  advertisement,  an* 
thorized  or  required,  by  a  law  of  the  State,  to  be  published  in 
that  newspaper,  annexed  to  a  printed  copy  of  the  notice  or  other 
advertisement,  mny  be  read  in  evidence;  and  is  presumptive  evi- 
dence of  the  publication,  and,  also,  of  the  matters  stated  thereiiif 
showing  that  the  deponent  is  authorized  to  make  the  affidavit. 
But  this  section  does  not  apply  to  a  case,  where  the  affidavit  ii 
required  by  law  to  be  filed,  unless  it  has  been  duly  filed;  or  to  a 
case,  where  the  mode  of  proving  a  publication  is  otherwise  sped' 
ally  prescribed  by  law. 

L.  1836,  ch.  169,  {  1  (4  Bdm.  638),  am'd. 

§927.  [Am'd,  1902.]    AAdAvlt  of  aervlee  of  notice. 

Where  it  is  necessary,  upon  the  trial  of  an  action,  to  prove  the 
service,  posting  or  affixing,  of  a  notice,  an  affidavit,  showing  the 
service,  posting  or  affixing,  to  have  been  made  by  the  person 
making  tlie  affidavit,  is  presumptive  evidence  of  the  service,  post- 
ing or  affixing,  upon  tirst  proving  that  he  is  dead  or  insane,  or 
that  his  personal  attendance  cannot  be  compelled,  wnth  due 
diligence. 

L.  1858.  ch.  244,  |  1  (4  Vklm.  645),  am'd  by  adding  the  last  clause:  L.  1W2. 
ch.  93.    In  effect  Kept.   1.  1902. 

§  928.   \AtnUl,  1879.]      Marriage  certificate,   e^ldenee. 

An  original  certificate  of  a  marriage,  within  the  State,  made 
by  the  minister  or  magistrate  by  whom  it  was  solemnized;  the 
original  entry  thereof  made,  pursuant  to  law,  in  the  office  of  the 
clerk  of  a  city  or  a  town,  within  the  State;  or  a  copy  of  the 
certificate,  or  of  the  entry,  duly  certified,  is  presumptive  evidence 
•f  the  marriage. 

2  K.   8.  141.  I  17  (2  Edm.   146). 
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f  020.  B«o]£  of  foreign  oow»orm,iU^mi  fv&en  evldenee. 

Where  a  party  wishes  to  prove  an  act  or  transactlou  of  a 
foreign  corporation,  the  book  or  books  oi  tue  corpurauou  may  be, 
osed  for  that  purpose,  as  presnmptiTe  evidence,  whether  any  or 
ail  of  the  parties  are  or  are  not  members  of  the  corporation. 

Satetltnte  for  h.  1868,  eh.  206,  part  of  |  1,  ab  am'd  by  U  1860.  cb.  689. 

I  930.  'When  a  copT  thereof  ia  evidence. 

If  an  original  book  is  not  produced  at  the  trial,  as  prescribed 
In  the  last  section,  a  copy  thereof,  or  of  an  entry  tnerein,  veri- 
fied as  prescribed  in  the  next  section,  may  be  used,  with  like 
effect  as  the  orig'ial  book;  provided  that  the  party,  intending  to 
use  the  copy,  gives  the  adverse  party  at  least  ten  days'  notice  of 
his  intention,  specifying  briefly  the  nature  of  the  evidence  pro- 
posed to  be  given.  But  this  and  the  next  section  do  not  apply, 
where  the  foreign  corporation  is  a  party  to  the  action,  and 
seeks  to  prove  its  own  act  or  transaction,  in  its  own  behalf. 

L.  1863,  chl  906,  parts  of  f|  1  and  2,  am*d. 

I  031.  How  eopy  to  be  verified. 

The  copy  must  be  verified  by  the  deposition,  taken  as  pre« 
scribed  by  law,  or  the  oral  testimony,  taken  at  the  trial,  of  the 
person  who  made  it,  or  of  a  person  who  has  examined  and  com* 
pared  it  with  the  original  book,  or  the  entry  therein.  The  wit- 
ness must  testify  that  the  copy  produced  is  correct:  that  he  made 
It.  or  compared  it  with  the  original:  and  that  he  then  knew  that 
the  original  book  so  copied,  or  containing  the  entry,  was  the  book 
of  the  corporislion:  or  that  it  was  then  acknowledged  to  him  to  be 
snch,  by  an  oflRc«>r  or  receiver  of  the  corporation,  or  a  person 
having  the  custody  thereof,  naming  the  person  wlio  made  the 
acknowledgment:  and  he  mnst  specify  where,  and  in  whose  cus- 
tody, the  oricrinal  was  then  kept. 

VL,  part  of  |  1. 

I  IKtla.  (Added,  1909.]  Copy  of  deiilsnatlon  of  person 
npon    mrhom    to    mnke    aerviecy    as    evidence. 

An  exemplified  copy  of  a  designation  of  a  person  upon  whom 
to  make  service  filed  by  a  foreign  corporation*  as  provided  iu 
section  sixteen  of  the  general  corporation  law  accompanied  with 
a  certificate  that  it  has  not  been  revoked,  is  presumptive  evi- 
tience  of  the  execution  thereof,  and  conclusive  evidence  of  the 
authority  of  the  officer  executing  it.  I 

Ad<k^  by  I..  1909.  ch.  60.  Dc-rlvatlon  —  Code  Civil  Vrcfcedure,  I  432, 
«ibd.  2,  pt.  For  remainder  of  nectlon  «»e  Code  of  Civil  Procedure.  |  432. 
and  General  Corporation  Law,  f  1«.  See  note  5  of  note«  of  Board  of 
Statutory  Cooaolldatlon  at  end  of  co<le. 

i  OSlb.  [Added,  1009.]  Recital  In  order,  reaolntion  or 
record  of  public  olllcera,  board  or  body  preanniptlve 
evidence   of  certain   facta. 

A  recital  in  any  order,  resolution  or  other  record  of  any  pro- 
ceeding of  a  meeting  referred  to  iu  section  forty-one  of  the  gen- 
eral construction  law  that  such  meeting  had  been  held  or  ad- 
journed as  provided  in  said  section  or  that  it  had  been  held  upon 
notice  to  the  members,  as  therein  provided,  shall  be  presumptive 
evidence  thereof. 

Adiled  by  L.  1909.  ch.  63.  De:*ivnH«m  —  Stattitury  Coiistrm  tloii  I-aw, 
I  19.  pt.  For  remainder  or  ^^et•tl«n  st^«  (ieiici-ul  ('uii"»tni«-tiuii  Law,  S  41. 
See  note   (i  of  uoten   of    Bonn)    of   StJUutury   Cunsfillilatluii   ut    fiid    of  code. 
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i  931c.  [Added,  l»Of>.]  ExtractM  from  bookft  and  records 
of  comptroller'!!     oMce    an     evidence. 

The  state  comptruUt^r  IH  hevahy  autliorizod  to  fiirnUU  extracts 
from  tbtt  booka  aud  recoril**  of  b»s  ufflce  In  reftit'iiL-t'  to  any  lot, 
piece  or  parrel  of  laud,  certif^uug  that  such  extract  ctnitaiiK 
all  that  is  8tate<l  in  such  book  or  record  relating  to  8uch  lot, 
piece  or  parcel  of  laudt  aiul  iiucb  certiti(>d  extract  luay  be  read 
ID  eyideuce  iu  nil  courtii  and  proceedings  with  the  eainc  effect  as 
the  original  book  or  record. 

▲dd«d  by  L.   1009.  du  438.    In  •ffttrt  1^.7  91»  l»0». 


c.  0,  t.  4.  a .  '1  DOCnAiK^T ARY    ICViDEXCfc.  f  §  032-^4 

autIclh  fiisroFiDi 

/Yoo/  of  tt  dodnme/if^  exf*tiit^d  nt  ternaininp  irithin  the  state, 

8cc.  9:i%.   SUttite«ii   »tc. }   h<»vr  pt-ct<r«*(l. 

^aa.  Copftn*   uf    records    aitil    imifrrs    In    cprtdtk    otRiCn,    )irMuniin)Te   evl- 

9S4.   Id.  ;   of   pai^T^   HUhI   ^ifh    t».wn   clerk. 

evUl«»nc«*, 
9U£.   ^Offii  eTlt)('i>«e  naj-  )m'  r«l>uUtHli 
93 <.   What    msfrhnuMilj*  lunj   be   af!inowl«-<iu'«'<l. 
9'iH.   JuKtlc<''H   dcM-kPt    aiMl    transrrijjt    ovI^Umh-o   hi«iorp    him. 
1*:19.  TraiiHcript    rriiti   )UM)««'I  AiMkPtr   Vti4f*(ii<4'   tfitif^llf. 
940.   UtliiT   proof   (if    prvHtetHiiiigM    Wlttrh   jiiN^ke. 
&I1.   OtfUnAnce?*.    vU\.    <if    ((fffn,    vlUug«'«,    «-lf. 
l>4ld.  Pr(rfTf  of  c«ilcmtff1  «<ftthU'*. 

I  Ma.    [AM'd,  180S.}    StAtttteivy  eit.9  hdIV  ^*r«»fft 

A  stafttfe  or  jolrtf  I'eSottitJofi,  ])ri.«rsty3  by  fht^  l^'frislrtfure  o£  th# 
^Rte,  mAf  b^  T'ortd  in  (<vit!t'nrc  from  ft  liCttftrmiipf,  (l^slgndtecl  aft 
pr«cfib^d  by  latr,  to  publish  iho  swmo,  lintil  srix  ifioiitbs  Ati('t 
the  close  of  th<*  Sesftlon  at  \^'bich  It  tcfis  pttsfe(Hl:  ami,  at  any  tltdf*, 
frc»m  a  volume  printed  nnder  the  direction  of  the  SfCfrtriry  of 
State.  To  entitle  any  copy  of  n  law  publi»lied,  other  than  those 
published  tiiidfr  lli#  difie^ttoh  iff  tm  stt'^^ifrffy  of  Strtte.  id  bt 
read  In  evidence,  thefe  shall  be  contnififd  in  t\w  iflfiil*  book  op 
paotpblet,  a  printed  certificfcte  of  the  »ecretary  of  8tlltl»*  that 
roeh  copy  Is  a  eori'eet  traiiMcript  of  the  text  of  thp  oiiirinftl  laW». 
For  sueh  certificate  the  secretary  of  State  shall  collect  «licb  ft  fe* 
as  be  sfaalf  deem  just  and  reasonable. 

L.  1^05.  ch.  694;  1  K.  S.  1S4,  H  8  and  12  (1  Rdm.  IM),  consoltdftf^ 
■lid    am'd. 

S  933.  [Ain'^,  ^870.]  Copies  of  irecovds  ai|4  pap«vs  In 
eeriain  oAces,  pi'eibainpfiTe  eTlcleiice. 

A  copy  of  a  paper  filed,  kept,  entered,  or  recorded^  pursaant 
to  la*,  In  ii  pttblic  cmcc  bt  the  ^taf^^^tbe  officer  having  cnarge 
cf  tt*bk-h  has.  piirsUnnt  fo  law,  ati  official  seal;  or  with  the  clera 
of  a  coilff  of  the  Strife;  o^  ^iih  the  clerk  or  secretary  of  either 
honae  of  the  IcKislature,  or  of  any  tfth<*f  t>vibllc  bod#  of  pttbnc 
tK>ard  created  by  authority  of  a  law  of  th«  State,  and  bayiD^, 
punfttant  to  law,  a  seal;  or  a  transc'ripf  from  a  recora,  kept^  piii^ 
suant  to  law^  in  such  a  public  office,  or  by  such  a  clerk  or  aec- 
fetary,  is  evidence,  Ha  if  thCi  original  Wjjjs  ^roduccd^  fiuf,  fo  en- 
f!tk»  it  to  DC  asc^d  In  ettder?c^,  it  niiist  ho  certified  by  tne  clerk 
^f  the  c-otlft,  fiudfT  hiA  haftd  and  iho  hoai  of  fho  court;  or  by  thtf 
crfBcer  baring  thettjstddy  of  the  ot-iijifial,  or  his  cTepufy,  or  clerkj 
appoilitt-d  pufsuant  to  Ia\r,  uridef  his  ofhciaf  seal,  ana  trio  hana 
©I  the  person  cotiitfiui^:  of  by  Uie  pN-sidin^  officer,  secretary,  of 
clcfk  of  the  public  boay  ot*  boafd,  appointed  0tirsuant  to  Iaw4 
under  his  hafid,  and.  except  where  it  is  (!ef fined  by  the  clerk  of 
«e<!fotary  of  either'  tiotise  of  the  le^'islaitlre,  huaer  the  ofBciiil 
seal  of  the  body  of  board. 

f  934.   Id.t  of  papers  filed  -with  to^'n  cleric. 

A   tOpy  of  »  ffftf>*f  il^d,   fftft^iifi'trt  to  latv,   fn  ih^  OfcC<«  Of  a 
town  clerk,  or  a  transcript  from  a  record  kept  therein,  ntfrsruatrt 
to  lew,  <<«Tti^  by  th«  towfl  clerk,  is  eVtdetfc«',  #ith  l}k«  effect 
§B  the  Of l^iifai.. 
t  0.  9.  3S0,  §  id  (1  ^m.  1^. 
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{  988.  Conveyance,  when  nolcnofrledjpedy  o«  record,  or 
trmnacrlpt  of  record*  evidence* 

A  conveyance,  ackuowiedged  or  proved,  and  certified,  in  the 
manner  prescribed  by  law,  to  entitle  it  to  be  recorded  in  the 
county  wtiere  it  is  offered,  is  evidence,  without  further  proof 
thereof.  Except  as  otherwise  specially  prescribed  by  law»  the 
record  of  a  conveyance,  duly  recorded,  within  the  State,  or  a 
transcript  thereof,  duly  certified,  is  evidence,  with  like  effect  an 
the  original  conveyance. 

1  B.  S.  769,  ch.  8,  f  16,  and  lint  MDteiiM  of  |  17  (1  Bda.  71«,  am*4. 


§  986.  Snch  evidence  mny  he  rebntted. 

The  certificate  of  the  acknowledgment,  oi  of  the  proof  of  a 
conveyance,  or  the  record,  or  the  transcript  of  the  record,  of 
such  a  coDveyance,  is  not  conclusive;  and  it  may  be  rebutted, 
and  the  effect  thereof  may  be  contested,  by  a  party  affected 
thereby.  If  it  appears  that  the  proof  was  taken  upon  the  oath  of 
an  interested  or  incompetent  witness,  the  conveyance,  or  the 
record  or  transcript  thereof,  shall  not  be  receivea  in  evidence, 
until  its  execution  is  established  by  other  competent  proof. 
Id.,  remainder  of  I  17. 


S  987.  'What  instrnmenta  may  be  aclcno^rledved. 

Any  instrument,  except  a  promissory  note,  a  bill  of  exchange, 
or  a  last  will,  may  be  acknowledged,  or  proved,  and  certified.  In 
the  manner  prescribed  by  law  for  taking  and  certifying  the  ac> 
knowledgment  or  proof  of  a  conveyance  of  real  property;  and 
thereupon  it  is  evidence,  as  if  it  was  a  conveyance  of  real  prop- 
erty. 

L.  1833,  ch.  271.  f  9  (4  Edm.  020). 

S  938.  Jn«tice*«  docket  and  tranacript  evidence  before 
him. 

The  docket-book  of  a  Justice  of  the  peace,  within  the  State,  or 
a  transcript  thereof,  certified  by  him,  is  evidence  before  him,  of 
any  matter  required  by  law  to  be  f&ntered  by  him  therein, 

2  B.   S.  209,   i  246  (2  Edffl.  278). 

§  989.  Transcript  front  jnatlce**'  docket,  evidence  gen- 
erally. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
within  the  State,  subscribed  by  him,  and  authenticated,  by  a 
certificate  of  the  clerk  of  the  county  in  which  the  justice  resides, 
under  his  hand  and  official  seal,  to  the  effect,  that  the  person, 
subscribing  the  transcript,  was,  at  the  date  of  the  judgment 
therein  mentioned,  a  justice  of  the  peace  of  that  county;  and 
that  the  clerk  is  acquainted  with  his  handwriting,  and  verily 
believes  that  the  signature  to  the  transcript  is  genuine;  is  evi- 
dence of  any  matter  stated  in  the  transcript,  which  is  required 
by  law  to  be  entered  by  the  justice  in  his  docket-book. 

Id.,  11  246  and  247,  cooaoUdated. 


>  940.  [Am'd,  1877.]      Other  proof  of  proceedln«a  1»«ffi 
fnatice. 

The  proceedings  in  an  action  brought,  or  a  special  proceeding 
iRRtituced,  before  a  justice  of  the  peace,  within  the  State,  mar 
also  be  proved  by  the  oath  of  the  justice.  In  case  of  his  death 
or  absence,  they  may  be  proved  by  the  original  minutes  of  tlie 
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proceedings,  kept  by  him;  pursuant  to  law,  accompanied  witlc 
proof  of  his  handwriting;  or  by  a  copy  of  the  minutes,  sworn  to, 
by  a  competent  witness,  as  having  been  compared  with  the  orig- 
inal entries,  with  proof  that  those  entries  were  in  the  handwrit- 
Ing  of  the  justice. 

2  B.  8.  20^.   f  248. 

f  841.  [Aaa'dy  18C4.]  OrdlnAneea,  etc.,  of  <sltles>  Tlllavea, 
etc. 

An  act,  ordinance,  resolution,  by-law,  rule  or  proceeding  of  the 
common  council  of  a  city,  or  of  the  board  of  trustees  of  an  in^ 
corporated  village,  or  of  a  local  board  of  health  of  a  city,  town 
or  incorporated  village  or  of  a  board  of  supervisors,  within  the 
Btate,  may  be  read  in  evidence,  either  from  a  copy  thereof,,  certi- 
fied by  the  city  clerk,  village  clerk,  clerk  of  the  common  council, 
clerk  or  secretary  of  the  local  board  of  health,  or  clerk  of  the 
board  of  supervisors;  or  from  a  volume  printed  by  authority  of 
the  common  council  of  the  city,  or  the  board  of  trustees  of  the  vil- 
lAdTt  or  the  local  board  of  health  of  the  city,  town  or  village,  or 
the  board  of  supervison, 

Lw  18M,  eh.  sot. 

I  841a.   t Added,    lt>09.]     Proof    of    colonial    statnteB. 

A  statute  contained  in  the  compilation  of  the  colonial  statutes 
transmitted  to  the  legislature  by  the  commissioners  of  statutory 
revision,  pursuant  to  chapter  one  hundred  and  twenty-five  of  the 
laws  of  eighteen  hundred  and  ninety-one.  shall  be  evidence  in 
any  action  or  proceeding,  and  of  the  same  force  and  effect  as 
though  the  origmal  was  produced,  if  it  appears  from  such  publi- 
cation that  such  statute  was  copied  from  the  original. 

Added  by  L.  1909.  eh.  65.  D*?rlyatlon  —  L.  1891,  ch.  125.  i  0,  pt..  «« 
•m'd  hy  U  1897.  ch.  403.  |  1.  S«^  nott*  7  of  notes  of  Board  of  Statutory 
CoQiiolldatlon  at  end  of  code. 
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Alt'ricLlS  I'HikD. 

Proof  of  &  document^  remaining  in  a  court  or  public  office  of  the 
Vniied  States,  or  executed  or  remaining  without  the  state. 

&^c.  042.  Printed  copies  of  laws  of  another  State,  etc. 

\)4'4.  Copies*  of  rttoord*  of  United  StatwH  court*.  a    .     ^ 

,  &44.  Cof»!«'8  (it  dwiimetit*  Oft  file  1ft  iiennrtmrtts  Of  unftHI  8Ut«  fre- 
Buniptive  evld(»u«*e. 
045.  Rvcord  of  bill  of  sale,  etc.,  of  veKsels. 
two.  fV)iivcynnce  of  Iftnd  wltlumr  thj«  Stftto. 

047.  Exemfillfieation  of  Ceeord  oi  cftiitevancit  of  Udd  wltteut  Ui«  State. 
04H.  i'ranHcrtpt  uf  ddcket.  Kc<,  of  juntlce  of  adjoining  Btate. 
W49.  Id.;  bow  authenticated, 
950.  Other  pi'oof. 
t»l.  t*roof  intt.V  b^  f^btittefl. 

909.  i)opl«s  of  records  of  courts  of  foreign  countries)  bdir  authenticated. 
663.  Uther  prmif. 

854.  Thl.s  artlt'te  does  not  declare  effort  of  f<*<'ofd,  etc. 
USiV  Piihlli*  r<'Oor<l«  in  Ne^f  Vofk  county. 
9dC.  lioctiinentK  from  forelf^n  conhtrleK;  boxt  ntitbentleated^ 

§  f>42.  Prlnte«l  copies  of  lav«'M  of  aiB«tber  StAte»  ^te« 

A  pi'iuled  co])y  of  a  statute,  or  otlior  writt(Mi  jiiw,  of  aiiotber 
state,  or  of  a  territory,  or  of  a  foreijjn  coiiiitry,  or  u  jirinted  copy 
of  a  proclaumtion,  edict,  decree,  or  ordiuaiiee,  by  the  executive 
power  tlienMif,  coufaimd  in  a  l)ook  or  publicJition.  t>^ii't)<)rtib^  or 
nroved  to  have  been  publLsliPd  by  tbe  aiittutrity  tliereof,  op  proveil 
to  be  eouitnonly  admitted,  n«  evideiiee  of  th^  exiKtln^  lutr,  in  tbe 
bldicinl  tribunals  thereof,  Im  premimptlvc?  evMem««»  of  tbe  statute, 
biw,  procbimation,  edict,  decree,  ot  ordinanee.  The  un-ivritten  or 
fonimon  Inw  of  nimther  Htntei  oi*  of  a  tertitopy,  or  of  a  foreign 
cottntry,  may  be  proved,  rt.s  a  fact,  by  ofal  etldenre.  The  book.> 
of  rei>orts  of  ease.^.  ndjnd|?ed  in  the  (»0nftft  thereof,  must  also  Im* 
adiiiittf'dt  nfl  presumptive  evidence  of  the  unwritten  or  common 
IntV  tlM'reof. 
Co.  rroc.  §  426,  aR  am  d  in  ^SC9.    See,  also,  L.  184ft.  4*tt.  312  (4  Mm.  MS). 

S  943.   Copies  of  records  of  Vnlte«l   States  courts. 

A  copy  of  tlie  record,  or  any  otiier  jiroceedinp,  of  a  court  of 
tlie   Ignited   States,   is  evich'nce,    when   certified   by   the   clerk  or 
ollicer,  in  whose  custody  it  is  rcciuired  by  law  to  be. 
L.   1S45,  ch.  mi,  8  1   14  Rdm.  641),  ain'd. 

S  94  4.    rAm*d,    1H79,    1899,   1907.]    Copies   of  docaineBts  on 
file   in  departments  of  U.   S.  presumptive  evidence. 

A  copy  of  a  record  or  otiier  paper,  remaining?  in  a  department 
of  the  |?ov<Tnnicnt  of  the  United  States,  is  evidence,  when  certi- 
fied by  the  head,  or  actiuK  chief  officer,  for  the  time  Ijeinjf.  of 
liiat  department;  or  wlien  certified  by  the  offlc<»r  in  whose  charpo 
It  is,  pursuant  to  a  statute  of  the  United  States,  or  otherwi#se  in 
accordance  with  a  .statute  of  the  United  States,  relating  to  certi- 
fying the  same.  A  certificate  of  the  director  or  other  officer  in 
charjre  of  the  census  of  the  United  States,  attested  by  the  secre- 
tary of  the  interior,  stating  the  population  of  any  part  of  tho 
T'nited  States,  or  jfiviiiff  the  result  of  said  cen.siis  otherwise  shall 
])e  received  as  prima  facie  evidence  of  such  facts.  The  record  of 
the  observations  of  the*  weather,  taken  under  the  direction  of  the 
signal  service  of  the  United  States,  when  certified  by  the  officer 
in  charge  thereof,  at  the  place  where  they  were  taken  and  arp 
kept,  is  prima  facie  evidence  of  the  matters  of  fact  stnted  therein, 
'riie    recunls    of   the   observation   of   the   weather    taken    at   the 
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arseiuii  in  Oentral  park  uoder  the  directiou  of  the  meteorological 
aud  astronomical  ebservatur^  of  the  city  of  New  York,  when 
<jul|r  certified  by  the  olticlal  in  charge  thereof,  or  hi.s  deputy. 
aUall  be  presumptive  evidence  of  the  tucts  wet  forth  therein,  una 
shall  be  received  in  evidence  on  the  trial  of  any  action  in  ail  tlie 
u>urts  of  this  state. 

U  1846.   ch.  240.  fi  1  (4  Edm.  G41).  um'd  aud  L.  1879.  cb.  200;  L.  1809,  cb. 
•JH;  L.  It07.  eh.  26u.    la  etect  May  2o,  iyu7. 

i  d4S.  B.0COVII  0f  liill  9i  9tLl9f  etop,  of  vesiieU, 

The  record  of  a  bill  of  sale,  moi'tguge,  hypothecation,  or  con- 
veyance of  a  Tcsael,  belonging  lo  a  port  or  i)lacc,  within  the 
I'nited  States,  recorded  ii)  the  olilce  ot  the  collector  of  cuhioihs. 
where  tiie  vcs^el  is  registered  or  enrolled,  whicli  was  ackiiowl- 
wjjfed  or  proved,  before  it  was  reeordrd,  iu  like  manner  ah  a 
'jied  to  be  re<'orded  within  the  {State:  or  a  trnnseript  of  such  a 
i»'eord,  duly  certilied  by  the  collector;  is  evideiu-e,  with  the  like 
tuect  as  tlie  (»ri;;iiial. 
L.  1862,  ch.  2ol  <4  Edm.  646h  as  Rm'd  by  L.  IbOG.  ch.  S12. 

I  IMO.  ConvttfTABev  of   luad  -without   the   State. 

A  conveyauce  of  real  property,  situnt<'d  wfthofif  the  Rtnto,  ac- 
knowledged or  proved,  and  epptitie<!,  in  like  inainu'r  as  a  deed 
t't  be  recorded  witliin  the  county  whorein  it  is  off(»rod  in  evidence, 
IS  eridence,  without  further  i)roof  thereof.  As  if  it  related  to  real 
property  situated  within  the  State.  A  convey  a  nre  of  real  prop- 
erty, situated  within  another  state,  or  a  territr>ry  of  the  Mnited 
States,  which  has  been  duly  atithenticated.  neeordin^f  to  the  laws 
'if  that  Btete  or  territory,  so  as  to  he  read  in  evidence  in  the 
•fmrts  thereof,  Ih  evidence  in  like  manner. 
I  R.   8.  7m,  (  27  (1  Edm.  712),  tmHS. 

{*047.  0Kei»iilUMiit|«n  q$  >i«co«d  of  oonv*^'»noe  of  |a»d 
wiflKovt  thm  State. . 

An  exemplification  of  the  record  of  r  conveyance  of  real  prop- 
f^rty  situated  without  the  Btate,  aiul  within  the  t'nited  States, 
which  ha.s  been  recorded  in  the  state  or  territory,  wlu-re  the  rral 
pnpperty  is  situated,  pursuant  lo  the  laws  thereof,  wlnn  fc>rtilied 
under  the  hand  and  seal  of  the  otheer,  having  the  custody  «d'  the 
r»'rord.  IS.  if  the  orijrinal  cannot  he  produced,  prosumidive  cvi- 
*]i  :i«^e  of  the  conveyance,  and  of  the  due  execution  Tliereoi'. 
ADalogouii  to  L.  1864,  oh.  311   (6  Edm.  254). 

I  84S.  Tmiavcvtpt  of  docket,  ete.,  of  JuHtice  of  ailjoinlnv 
fct«te. 

A  iranscriiit  from  the  docket-]»ook  of  a  jnstir-R  of  tlie  peac(», 
wiTliin  an  adjoining;  state,  of  a  judirment  rendered  hy  him:  a 
♦ransfTipt  of  his  minutes  of  the  procecdinirs  in  the  cause,  pre- 
vj'Hjs  to  the  judgment:  or  of  an  execution  issued  thereon:  or  oi 
>he  return  of  an  execution:  when  suh^^erihed  hy  the  justice,  anti 
authenticated  as  prescrih»»d  in  the  next  section,  is  prosuniptivH 
••vidence  of  his  jurisdiction  in  the  cause,  and  of  the  matters 
>liowTi  by  the  transcript. 

From  U  1836.  oh.  4.'?9,  §  1   (4  Edm.  639). 

f  949.   Id.t  liovr  itiithontlcated. 

Such  a  transcript  must  he  .'nirlM^uticated  hy  a  certihcate  of  rlio 
jnstlr-e,  annexed  thereto,  lo  ti^e  effect.  tl!fif  it  is  in  ail  respects 
f-orre<'^.  and  that  be  had  juris(iiction  of  the  cause:  ar.d  also  h* 
a  rertificaic  of  the  clerk  or  prothonotary  of  the  county,  in  whU'ii 
llif'  justice  resldefl  at  the  time  of  reudori?n;  the  .iudiiment.  under 
his  hrnd  and  seal  of  the  court  of  common  pleas,  or  other  county 
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court  of  the  county,  to  the  effect  tbat  the  pertfon,  subscribing  the 
certiticate  attaclied   to   the   transcript,   was,  at  tbe  date  of   the 
judgment,  n  justice  of  the  peace  of  that  county;  and  that  the 
signature  thereto  is  in  his  own  handwriting. 
Id.,  fi  2. 

'   S  O^^'   Other  proof. 

The  judgment  and  other  proceedings,  and  the  justice's  authority 
to  render  the  judgment,  may  also  he  proved,  by  the  production 
of  the  docket,  or  of  a  copy  of  the  judgment  or  other  proceedings: 
and  the  oral  testimony  of  the  justice,  to  the  truth  and  correct- 
ness thereof,  and  to  his  authority  to  render  the  judgment. 

L.    18U0,  ch.   43U,   S  3. 

I  051.   Proof   may   be   rebutted. 

The  last  three  sections  do  not  prevent  the  introduction  of  eri- 
dence,  to  controvert  any  of  the  proof,  in  relation  to  the  validity 
(»f  a  judgment  therein  specified. 

Id.,  8  4. 

§  0S2.  Copies  of  records  of  courts  of  forelflrn  couutriesi 
ho^v  authenticated. 

A  copy  of  a  record,  or  oth€»r  judicial  proceeding,  of  a  court 
<»f  a  foreign  country,  is  evidence,  wlieu  authenticated  as  follows: 

1.  By  the  attestation  of  the  clerk  of  the  court,  with  the  seal 
of  the  court  affixed,  or  of  the  olHcer  in  whose  custody  the  record 
/s  legally  kept,  under  the  seal  of  his  office. 

2.  By  a  certificate  of  the  chief -judge  or  presiding  magistrate  of 
the  court,  to  the  effect,  that  the  person,  so  attesting  the  record, 
is  the  clerk  of  the  court:  or  that  lie  is  the  officer,  in  whose  cus- 
tody the  record  is  required  by  l&w  to  be  kept;  and  that  his  mg- 
nature  to  the  attestation  is  genuine. 

X  By  the  certifi<'ate,  under  the  great  or  principal  seal  of  t^ 
government,  under  whose  authority  the  court  is  held,  of  Hie 
secretary  of  State,  or  other  officer  having  the  custody  of  that 
seal,  to  the  effect,  that  the  court  is  duly  constituted,  specifying 
srenerally  the  nature  of  its  jurisdiction:  and  that  the  signature  of 
the  chief-judge  or  presiding  magistrate,  to  the  certificate  speci- 
fied in  the  last  subdivision,  is  genuine. 
From  2  R.  S.  396,  S  26  (2  Edm.  413),  am'd. 

S  953.  Other  proof. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  attested  by  the  seal  of  the  court,  in  which 
it  remains,  must  also  be  admitted  in  evidence,  upon  due  proof  of 
the  following  facts: 

1.  That  the  copy  offered  has  been  compared  by  the  witness 
with  the  original,  and  is  an  exact  transcript  of  the  whole  of  the 
original. 

2.  That  the  original  was,  when  the  copy  was  made,  in  the  cus- 
tody of  the  clerk  of  the  court,  or  other  officer  legally  having 
charge  of  it. 

.3.  That  the  attestation  is  genuine. 
Id.,  S  27. 

S  fMM.  FAmM.  1877.1  This  article  does  mot  declare  eS«c< 
off  record,  etc. 

Nothing  in   this   article   is   to   be   construed,   as  declaring:    the 
effer-t  of  a  record  or  other  ju<licinl  proceeding  of  a  foreign  country, 
authenticated,  so  as  to  be  evidence. 
Id.,  fi  28,  last  clause. 
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f  065.  [Inaevted,  1802$  am'd,  1004.]  Pnblie  records  in  New 
Tork  comitr* 

All  mapB,  surveys  and  official  records,  shall  have  been  on  record 
or  on  file  in  the  office  of  either  the  register  of  the  city  and  county 
of  New  York,  or  the  surrogate  of  said  city,  or  ^ny  of  the  court* 
of  record  of  said  city,  or  the  clerk  of  the  city  and  county  of  New 
York,  or  any  county  within  the  city  of  New  York,  or  any  of  the 
departments  of  said  city  as  enumerated  in  section  thirty-four  of 
the  New  York  city  consolidation  act,  or  in  the  office  of  the 
registers,  surrogates,  commissioners  of  public  works  or  kindred 
department,  or  park  department,  for  a  period  of  twenty  years 
or  upwards  prior  to  such  trial,  shall  be  presumptive  evidence  of 
their  contents,  and  shall  be  receivable  in  evidence  as  such  upon 
any  trial  in  any  of  the  courts  of  this  state  in  any  controversy 
pending  therein,  between  any  parties. 
L.  18B2,  eh.  BS;  L.  1004,  cb.  444.    In  effect  Sept.  1.  1904. 

I  9B«.  [Am'dy  1877,  1012.]  Docnmenta  from  forelirift 
couBtrleaf  how  «atlientte«ted« 

A  copy  of  a  patent,  record  or  other  document  remaining  of  rec- 
ord or  on  file  in  a  public  office  of  a  foreign  country,  certified 
according  to  the  form  in  use  in  that  country,  is  evidence  when 
antbenticated,  as  follows: 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a  com- 
missioner appointed  by  the  governor  to  take  the  proof  or  acknowl- 
eilgment  of  deeds  in  that  country,  to  the  effect  that  the  patent, 
record  or  document  is  of  record  or  on  file  in  the  public  office, 

and  that  the  copy  thereof  is  correct  and  certified  in  due  form;  and 

2.  By  a  certificate  under  the  hand  and  official  seal  of  the  secre- 
tary of  State,  annexed  to  that  of  the  commissioner,  to  the  Knme 
effect  as  prescribed  by  law  for  the  authentication  of  the  certifi- 
cate of  such  a  commissioner,  upon  a  conveyance  to  be  recorded 
within  the  State.  The  certificate  of  the  commissioner,  thus 
authenticated,  is  presumptive  evidence  that  the  copy  of  the 
patent,  record  or  document  is  certified  according  to  the  form  in 
n«e  in  the  foreign  country;  or 

3.  By  a  certificate  under  the  hand  and  official  seal  of  a  consular 
officer  of  the  United  States  to  the  effect  that  the  patent,  record  or 
document  is  of  record  or  on  file  in  the  public  office  and  certified 
atvording  to  the  form  in  use  in  the  foreign  country,  and  a  copy  of 
a  patent,  record  or  other  document  so  authenticated  is  presump- 
tive evidence  that  the  same  is  certified  according  to  the  form  in 
ttse  in  the  foreign  country. 

L  1OT5.  cb.  136.  portioDfl  of  fifi  1.  2,  8  and  9.  Am'd  by  L.  1912.  ch.  97.  in 
•ffect  Apr.  3,   1912. 
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l|isoeUaBeou*  provisions. 

See.  857.  Porin  of  certiflc«t«  tq  cc>iUoh,   etc. 
058.  ('er^lflcate    jTinjjt    be    Pen|eil. 
»."»p.   (InalJficaTlon    of    last    .'^rtion. 
0H(».   K"vM«'n<'-o*.    In    ncfloii*    for   Tvoovory    of.    injury    to,    etc.,    unoccupied 

lanrls   ami    tiratn^r   thPi'f^on. 
9GJ.    Hnri-i<;y;atos    \o  spurrh    lilrs    u\n]    to   coi-tUi,    vie. 
Ofila-   I>»'tfrnii]iinp  nj,'<*   «if   clulil. 
IHIlb.   i'ruof  tjf  writtj-n     InstninjcritH    where    Hifre    rtc    snbsrrlbtng    wit- 

961c.  Pr<H)f  (»f  piiynipnts    by    a    (nimU'lpnl    corjiorailoii    or   officer    tUcrcoC. 
061(1.   F'nMif  of  lii.striimi'Jit     by    Kubmlttinj;    clisi)nt««(l    and    genuine    hand- 

writiuR. 
P61e.   Pnvjf  of  lost   pxetnitif»n   or   writ   umler  which   sheriff's  sale  of  real 

prop«>rtv   was   niMrU*. 
961  f.   PiVidenc*'  of  weather  con<Iitiuiit». 
962.   Snvlivp  clause. 

1  0S7.  Form    of    oertlflonte    to    copies,    etc. 

Wherp  a  transcript,  exemplifiontion,  or  cprtiljod  ropy  of  a  roc- 
ord  or  otlier  paper,  is  dpclan'd  by  law  to  bo  ovldi»n<(\  aiui  sppfijil 
provision  Is  not  mado  for  tlio  form  of  fho  cprtificato,  in  tb(»  par- 
ticular case,  tho  pprson,  nnthorizod  to  certify,  nin^t  state,  in  his 
certificato,  tbat  it  has  boon  compared  ])y  him  witb  the  orijrinal, 
and  that  it  Is  a  correct  transcript  therefrom,  and  of  the  whole 
of  the  original. 

2  R.    S.   403,   f  50    (2  E«1in.  420).   am'<l. 

I  BRfit.  Certlftqate    mm^i    Ite    Menlod, 

If  the  offlcer.  or  the  court,  l)ody,  or  board,  in  whose  custody 
an  orijrinal  papor.  specified  in  the  last  section,  is  required  to  ^>e, 
l)y  tlie  laws  of  the  Htafe,  or  of  anotlier  state,  or  of  tbe  Thiited 
States,  or  of  a  territory  there<»f,  or  of  a  foreiirn  country,  has, 
pursuant  to  tbose  laws,  an  oflicial  seal,  the  certihcatn  must  bo 
attested  by  tbat  sejil.  If  the  certilicate  is  made  by  the  clerk  of 
a  county,  within  the  {^tate,  it  must  be  attested  by  the  seal  of  the 
county. 

Id.,   remainder  of   |   HO,    nm'd. 

I  050.    (Ain*fl,    1877.]      Quallfloatlon      of    last    aeotion. 

The  last  section  docs  not  rcciuire  the  seal  of  a  court  to  be 
affixed  to  a  cerlili(Ml  copy  of  nn  order,  or  c»f  n  paper  filed  therein, 
«)r  entry  made,  wh<»re  the  c<(py  is  used  in  the  same  court,  or  be- 
fore an  officer  thereof;  or.  in  the  supreme  court,  where  it  is  used 
in  a  circuit  court,  or  a  court  of  oyc^r  an<l  terminer. 

Id.,  I  60.  with  the  addition  of  tlic  words  *'  or  a  court  of  oyer  and 
terminer." 

§  OOO.  r Added.  ISOS;  nm*d,  lOOG.]  Rvldence,  In  actions 
for  recovery  of,  Injury  to,  etc.,  nnoccnpled  lands  and 
timber    tliereon. 

In  all  notions  to  recover  the  poss(»ssion  of,  or  otherwise  to  de- 
termine the  title  to,  or.  fr)r  trespass  u[)on  or  injury  to  unoccupied 
lands,  timl>er,  trees  or  underwoo<l  thereon,  except  an  action  in 
which  any  county  or  any  state  or  county  ofhcor,  board  or  ooni- 
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niKsion  is  a  party  defendant,  tlio  plaiMtiflf  may  «how  an  unbroken  I 

cbain  of  title  or  conveyance  of  the  land  to  him*««lf  for  thirty 
Tfara  next  preceding  tlje  conimeiieement  of  the  aotion,  or  if  an 
action  for  trespass,  next  prt'eeding  the  eonimiaHlon  of  the  trc»a- 
jiaHs  or  injury,  and  sneh  proof  siiall  be  presumptive  evidence  of 
ownership  at  the  times  respectively,  of  tiie  comuiencenient  of 
Miih  actffjn  or  commission  of  sndi  tresj)ass  or  injury'  l)tit  such 
piesiimi>tinn  maj  be  rebnttcrl  bv  the  defendant  by  sliowiuff 
ownership  of  sauj  Jands  at  the  tfnics  rosp(H'tively,  of  the  com- 
mencement of  said  action  or  the  c«innni*ssi(>n  of  saul  tre^jMiss  or 
injury,  in  some  person  other  than  tlie  plaintiff. 

L.    ISOS,    dj-    32;    h.    11)06.    cl|.    r.OO.     In    t;!l"«-.t    Si'pl.    1,    U>"*>.  /9^^ 

a :/^  r  f  •  ».^jl 

I  Wtl,    l\m'd,    l^lM^.l      Sprronrateii    Ut   noiiroli    |ll««,   und   to    e/    '^oJi 
certifr,    etc.  ^'         \ 

X  surroifate  must,  Bpon  request,  «nd  npop  i)nynient  of,  or 
offer  to  pay,  tlu»  fees  all(>vved  by  law.  or,  if  no  r».M»s  are  expressly 
8lIov%'ed  by  law,  fees  at  the  ratt?  allow*"!  (<»  a  county  eh-rk  for  a 
similar  bcrvico,  diliKCUtly  scurch  Iha  iiles.  papcri>.  re<ord.^,  and 
•lorkets  in  his  ottice;  and  either  makt*  one  or  njore  transcripts 
therefrom,  and  certify  to  the  corri^ctntf^jij  ^hereof,  und  to  the 
pnann.  or  certify  (b>|i  u  document  or  paiu'j-,  of  wlii<*lj  th«  <'u*»tody 
l-^galiy   iH'lonjfs  to  Iiim,  cannot  be  fouuo. 

U.  1S47,  cb,  470,  §  40  (4  EJdm.  r>{>S).  ani't].  Sec  ante,  I  921.  Ani'd  by 
L.  JS09.  rlis.  W  niul  ?|0,  f  St.  Als(»  puitly  n'i'«"il«Ml  hy  L.  !«.♦(»»,  rlis.  16. 
.15.  ftS  ami  r>l.  Sw»  0!iw»ll«lnt«l  I.nws.  tM-*..  Crmnfr  I-hw.  I  HU.  JiKHiiHry 
Law.  f  2^^^.  l»«»tl  I.aw,  I  1»74.  Pnblle  OfflriTK  Law,  I  flii.  Mia*'  n«»li»  W)  of 
Qotes   of   lUiard   of  Statutory   CdnsolUlalinu   I't   uml  «if   viiiu. 

i  8<|1|».   (44ae<l,    1909.1     P•tf^rluilll9>«r    •ire    of    ehiUh 

Whenever  in  any  proceeding  or  trial  it  liecomos  necossary  to 
deierniiue  the  a^  of  a  cljild.  sneh  tljlld  may  he  prodintd  and 
eithiMted  to  unable  the  magistrate,  court  or  jury  to  d«'h;nuine 
iiri  aire  by  a  personal  inspection:  and  such  c«)nri  or  Mia^'istr.ite 
iii;!y  tiirect  an  examination  i»y  one  (»r  more  physitiaiis,  whose 
opinion  shall  also  l)e  competent  evidence  up<m  the  (pie-ition  of 
such   age. 

4ilfl«l  hr  U  10O9,  cU.  C.">.  porivjili.iii  —  L.  1SS2.  <h.  l\\(\  \  1.  Sec  n«jte 
ft   fff   notes   of   Roanl   of  Statutory   ("oiixiliilnlion    nl    r-inl   «if  rmU^. 

f   9Htn.    rAdded,     1900.}     Proof     of     written     Iniitramriita 

pxcept  in  the  case  of  written  instrnnuMits  to  flu*  rnlidity  of 
whi<di  a  subscribing  witness,  or  subs(ril)iiivr  witnesses,  is.  or  are 
mH'f-ssary,  whenever,  upon  the  tri  il  of  any  a<'ti«»n.  or  upon  (he 
b^riuj;  'of  any  judicial  procccdin;:.  a  written  iiistniuicnt  is 
irfTcrecI  in  evidence,  to  which  there  is  a  snh*<cnbiiie:  wiijess,  it 
shall  not  be  necessarjr  to  cal]  su<'h  sii\)scribiii^  witness,  hut  sudi 
in&tninjent  may  be  proved  in  the  same  manner  as  it  nii;;ht  be 
prove<T    if  there  were  no  subscribing  witness  tliercto. 

Ad.le<l  hy  U  1900.  ch.  O-j.  porlvatlon  -  -  L.  IS^.",.  <li.  10.-..  |  1.  Sco 
n*»t**   y    of  noteH   of  l^oanl   of  fttatutory   Coiisolh^Htinn   jif   cint   of  <'o<h'. 

194||p.    \Addf^,    l»<WrL  ^roQt  Hi   pnymentM    by   a   iniiiilc- 
I    corpofatfon    or    olRcer    fliereof. 

In  anv  action  or  proceeding  now  pending  or  liereafter  to  i)e 
broiignt"'in  anj'  of  the  courts  of  this  state,  the  payment  <»f  any 
snm  of  money  by  a  mimicipal  corporation,  or  an  oMleer  tiiereof. 
may  be  proved  by  a  receipt  purporting  uixui  its  face  to  be  given 
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tberefor,  and  to  entitle  such  re<'eipt  to  be  read  in  eyidence,  no 
larther  or  other  proof  shall  be  necessary  than  that  it  is  pro- 
duced from  the  tiles  of  the  office  of  the  chief  financial  officer  of 
sucii  municipal  corporation,  or  from  the  files  of  the  office  of  the 
person  or  department  charged  with  the  duty  of  making  the  pay- 
ment. Every  such  re<'eipt  so  read  in  evidence  shall  be  pre- 
sumptive proof  of  the  fact  of  the  payment  to  the  person  bj*  or 
in  whose  l>ebalf  it  purports  to  be  signed  of  the  sum  of  money 
and  Tor  the  purpose  therein  expressed.  Hut  no  such  receipt  shall 
be  entitled  to  be  read  in  evidence  by  virtue  of  the  provisions  of 
this  section,  unless  it  was  given  at  least  six  years  before  the 
commencement  of  the  action  or  proceeding  in  which  it  shall  be 
offered  as  evidence.  And  the  date  or  time  appearing  upon  its 
face  shall  be  presumptive  proof  that  it  was  given  at  such  date  or 
time.  Nothing  in  tnis  section  contained  snail  be  held  to  pre- 
vent any  party  to  such  an  action  or  proceeding  from  proving 
affirmatively  that  the  payment  so  appearing  to  have  been  made 
has  not  in  fact  been  made. 

Added  by  I..  1900.  ch.  B5.  Derivation  —  L.  1R84,  ch.  376.  ||  1.  2.  See 
note   10  of  Dotett   of   Board   of   Statutory  CnnRolidHtloii   at  end   of  code. 

i  fMlld.  fAdded,  1fMH>.1  Proof  of  InMtrameiit  br  anb- 
mlttlnflT    disputed    and    ffenolne    handvrrltlngr. 

(N)nipari8on  of  a  disputed  writing  with  any  writing  proved  to 
the  satisfactii^n  of  the  court  to  be  the  genuine  handwriting  of 
any  person,  claimed  on  the  trial  to  have  made  or  executed  the 
disputed  instrument,  or  writing  shall  be  permitted  and  submitted 
to  the  court  and  jury  in  like  manner. 

Added  by  L.  1900.  ch.  0.%.  Derivation  —  !..  1880.  ch.  36,  I  1.  aa  amM  by 
I..  188K,  cti.  55.*).  I  1.  See  note  11  of  notes  of  Board  of  Statatory  Consolida- 
tion at  end  of  code. 

I  OOle.  r Added,  1fMM».l  Proof  of  1o«<  execution  or  vrrlt 
onder  which    nherlfTa   sale  of   real    property   'vraa  made. 

Whenever,  upcm  the  trial  of  an  action  it  shall  appear  that  at 
least  twenty  years  theretofore  real  property  has  been  sold  by  a 
sheriff  for  enforcement  of  the  valid  lien  thereon  of  a  duly 
docketed  judgment,  and  that  a  certificate  of  the  sale  has  been 
duly  made  by  the  sheriff  and  filed,  and  that  a  conveyance  in 
conii)letion  of  the  purchase  has  been  executed  and  recorded,  but 
that  the  execution  or  writ  by  virtue  of  which  the  sale  has  »^ 
been  made  can  not  be  found  in  the  office  of  the  clerk  with  whom 
the  same  should  have  been  filed,  then  and  in  such  case  the 
recital  of  or  refe^'uce  to  such  execution  or  writ  contained  in  the 
said  certificate,  or  in  the  said  conveyance,  or^  in  the  record 
thereof  shnll  be  prima  facie  evidence  of  the  said  execution  or 
writ  and  of  the  issue  of  the  name  as  against  any  party  whose 
claim  of  title  is  not  shown  to  have  been  ac<'ompanied  or  sup- 
ported by  peaceable  possession  of  the  premises  in  controversy 
for  at  least  three  years  immediately  prece<ling  the  commence- 
ment of  the  action. 

Added   by   L.    1909.   ch.   63.    Derivation  —  U   1800,   ch.   158.   |   1.    See  note 

12  of  notcH  of  Board  of   Statutory   Consolidation   at  end   of  code. 

i   90ir.    TAdded,    1fM>9.1      Evidence   of   weather  conditions. 

Any  record  of  the  observations  in  regard  to  the  conditions  of 
the  weather,  or  in  regard  to  the  ani<»uiit  and  conditions  of  the 
precipitation,  taken   under  the  dire<'tion  of  the  New  York  state 
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weather  bareau,  or  any  copy  thereof,  when  certified  in  the  form 
of  and  pursuant  to  law  by  the  officer  in  charge  thereof  at  tht> 
place  where '  such  record  is  duly  filed,  that  the  same  is  a  true 
copy  of  such  record,  may  be  read  in  evidence  in  any  court  of 
this  state,  and  shall  be  prima  facie  evidence  of  the  facts  and 
circumstances  therein  stated. 

Added  bj  L.  1009.  eh.  05.  Derivation  —  L.  1897.  ch.  022,  |  1.  See  uwte 
13  of  noteii  of  Board  of  Statutory  ConMoIldatlun  at  end  of  code. 

i  868.  9«vliiir    claose. 

Nothing  in  title  fourth  of  this  chapter  prevents  the  proof  of  a 
fact,  act,  record,  proceeding,  document,  or  other  paper  or  writiiij;, 
a<-cording  to  the  rules  of  tne  common  law,  or  by  any  other  com-  i 

petent  proof.  1 

2  R.    S.    397,    part   of   |    28    (2    Edm.    413).    aod   L.    1840.    ch.    240.    f    2  \ 

(4  Edm.  642). 
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CHAPTER  X. 

Trials ;  Including  Jurors  aqd  Juries. 

TtTLK     I.  -  TrUlH  GeneralU  S  iMUdinf  Kxo«ptio»s  and  Katlon  for  a  9«« 
Trial. 

TITLE  II.-Tri  Is  without  •  Jury. 

TITLK  III.— Trill'.  Jiivord.  Sx««pt  In  Kttw-Torfc  Md  Kln^i  ConatUi ;  Made  of 
§eUetln#  Tli«ni,  and  ot  Pi«c«riBf  Tliolir  Atteadaa««. 

TITLE  IT.— Trial  JarorH  Id  T7e«r«ork  and  Ktneii  ronntlea  ;  Xode  of  Sflettlav 
Them,  and  of  Frocarlng  Their  Attendance. 

TITLE    V.-Trlal  :j7  Jnry, 

UTLE  TL— MlicellaneoniiProTiBtonHi  IftcladlngrThoMBelatlng  to  Embraearyt 
and  Other  Acts  o^  Mliiconduct* 

TITLE  I. 

Trials  generally ;  including  exceptions  and  motion  for  a  nen 

triaL 

Axtlde  1.  laanes,  and  the  mode  of  trial  thereof. 
2.  The    place   of    trial. 
S.  Hxceptlons,  case,  and  moUon  for  a  new  trlaL 

ARTICLES    FIRST. 

Inues,  and  the  mode  of  trial  thereof , 

Sec.  1)6.*?.  Ibbupb  doflnod;   dlfTorent  kinds  of  issnes. 

9»>4.  When   i»t)ue8  of  law  aiis*':   whi'u  issiU'S  of  fact  arise. 
,      903.   I88110H   to  be  jmlirlally  cxamliu'd  by  a  trial. 

900.  Ord<'r  of  trial,   wh«ri'   i»?hat'8  of  law  and  of  fact  arise  In  the  same 

actli>ti, 
9(57.  But  roiirt  may  din  ct    llu»  ordor.   etc.,   of  disponition  of  the  issues. 
{M>S.   \Vliat   IssiU'S  <»l'   fact   aru   trinbb'  by  a  jury. 
IMU).   What    isKUi'S    arc    lrlal)lc    by    the    court. 

970.  Ordor  for  (rial  by  juiy.   of  specific  questions  of  fact,  when  •»f  right. 

971.  Id.;    when   dis<rcti<«iijiiy. 

972.  Trial   (»f  tli»'   rciiiaimler  of   tho  iKSues. 

973.  Separate   trial   of  one  or   more  issues. 

974.  Counterclaim  to  l>e  deemed  an  action,  Within  the  foregoing  sections. 
97r».   IniniutiTial   issues   need    not    1h»  tried. 

97(3.   What   Issuir   t<t  be  tried  liefore  one  Judire;  repulatlon  of  trial  in  the 
supreiii  «  court. 

977.  Notice  of  trial  and  note  of  isstie.    Calendar  to  be  pr«»pared. 

978.  iHsnes  liow    arrnnped.    (>rdcr  of  dlHiwaitlou   at  a  jury  term. 

979.  Id.:    when   a   Jury  docs  not    attend. 
9S«i.   Kit  her   party   may   l.rin^  iss-ie   to   trial. 

9S1.  What   papers  to   be   furnished  on    trial,   and   by  whom. 

{   »<I3.   iMHncM    tleflnefl;   different   klndn    of   InnneB. 

The  issues,  troatod  of  in  fliis  cliMptor,  nn*  tlu)se  only  which  are 
prcsentod  by  th(»  phvuliii^rs.  An  is^ue  arises  where  a  fact,  or  a 
conelusion  of  law,  is  maintained  by  one  party,  and  controverted 
by  the  other.     Issues  are  of  two  kinds: 

1.  Of  law;  and 

2.  Of  fact. 

Co.  Proc,  ff  248,  am'd 
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S  S04«    "Whcit  laaves  of  lAvr  a»rlB«i  wh^n   t«sii«ii   of   fiict 

An  issue  of  law  arises  only  upon  a  demurrer.  An  issue  of  fact 
arises,  in  either  of  the  following  cases: 

1.  Upon  a  denial,  contained  in  the  answer,  of  a  material  alle- 
fttttea  of  the  eodiplaint;  or  upon  an  dllegaUon,  eOfitaliiecl  S&  the 
answer,  that  the  defendant  lias  hot  sufficient  knowiHl^e  or  Infor- 
Bkation  to  form  a  belief,  with  resptx't  to  a  material  allegation  of 
the  complaint. 

2.  Upon  a  similar  denial  or  nllejotation*  contitined  in  the  reply, 
with  respect  to  a  material  allegation  of  the  answer. 

3.  Upon  a  material  allegation  of  new  matter,  contained  in  th» 
answer,  not  requiring  a  reply;  utiless  an  issue  of  law  is  joined 
thereupon. 

4.  Upon  a  material  allegation  of  now  matter,  contained  in  the 
reply;  unless  an  issue  of  law  is  Joined  thereupon. 

Batatltate  for  G«.  Proo.,  i|  d46  add  250. 


8  9^.  [Am'd,  i87!).j  IsMttes  to  be  indlcl«lljr  ex»mlae4 
by  tt   trial. 

An  issue,  either  of  law  or  of  fact  mu.st  be  tried  as  jjrescribed 
in  this  chapter,  unless  it  is  disposed  of  as  prescribed  ui  chapter 
sixth  of  this  act. 

Substitute  for  Co.   Proc..   |  252.     S(i-  ^   S^7.   M7. 

i  966.  lAm^d,  1877.]  Order  of  trial,  ^here  Issoes  of  law 
■ad  Of  iaet  arise  In  the  same  aetlon. 

Where  an  issue  of  law  and  an  issue  of  fact  arise  in.  one  action, 
the  issue  of  law  must  b^  first  disposed  of,  etcept  as  otherwise  pre- 
scribed  in  the  next  section. 

Sabstltnte  for  Co.  Proc.,   |  251. 

I  967.  lAm'd.  1877.1  But  eovrt  may  dlrec*  the  order, 
cfv.,  of  dlstlOJlHtoii  of  ihe  IsAties. 

A  separate  trial,  between  the  plaintiff  and  one  or  more  de- 
fendants, of  some  of  all  of  thp  issues  of  fact,  or  one  trial  of  sotoo 
or  all  of  th«*  iJistioft  of  Jaw.  or  a  chati^e  Itt  the  order  of  disposi- 
tion of  the  issues,  ftia.f  M  dil'e<?ted  by  the  eotirt,  in  its  discretion. 
Snch  a  direction  may  be  given,  in  an  order,  made  uport  tiotlce;  or, 
except  where  an  application  for  such  an  order  has  been  denied,  it 
may  be  given,  by  the  judge  holding  the  term,  where  those  issues 
are  regularly  upon  the  calendar  for  trial,  either  with  or  without 
tne  entry  of  an  order. 

Indodea  part  of  Co.  Proc..  {  261,  and  part  of  |  258. 

I  969.  [AMi*d,  iStt.]  tVhat  Issoen  of  fact  ai-e  triable  by 
a  Jarr* 

In  each  of  the  following  actions,  an  issue  of  fact  must  be  tried 
by  a  jury  unless  a  jury  trial  is  waived,  or  a  refercpce  is  directed: 

1.  An  action  In  wnich  the  complaint  demands  judgment  for  a 
sum  of  money  only. 

2.  An  action  of  ejectment:  for  dower;  for  waste;  for  a  ntiisance; 
of  to  recover  ii  Chattel. 

tnlMrtituts  fsr  Co.  Proc.,  (  2S8. 

8  otfO.    What  Issti^M  are  tHahle  by  the  conet. 

An  issue  of  law.  in  any  action,  and  flli  issue  of  fact,  in  an  action 
not  specified  In  the  last  section;  or  wherein  provision  for  a  try^l 
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by  11  jury  in  not  expn»sKly  tiiiide  by  law.  innst  In*  triod  by  the 
court,  iiiiies8  a  reference  or  u  jury  trial  ih  directed. 
Co.    Proc.,   portions  of   H  253  and  254.    See  Rnle  40. 

I  ero.  [AmM,  1H92.]  Ord«r  for  trial  by  Jury,  of  spceMo 
qaestlonft  of  fact,  ^vhen  of  rlffltt. 

Where  a  party  is  entitled  by  the  constitution,  or  by  express 
provision  of  law,  to  a  trial  by  jury,  of  one  or  more  issues  of 
fact,  in  an  action  not  specified  in  section  nine  hundred  and  sixty- 
eight  of  this  act,  \ie  may  apply,  upon  notice,  to  the  court  for  an 
order,  directinii^  all  the  questions  arising  upon  those  issues,  to  be 
distinctly  and  plainly  stated  for  trial  accordingly.  Upon  the 
hearing  of  the  application,  the  court  must  cause  the  issues,  to 
th|?  trial  of  which  by  a  jury  the  party  is  entitled,  to  be  distinctly 
and  plainly  stated.  The  subsequent  proceedings  are  the  same, 
as  where  questions  arising  upon  the  issues,  are  stated  for  trial 
by  a  jury,  in  a  case  where  neither  party  can,  as  of  right,  require 
such  a  trial:  except  that  the  finding  of  the  jury  upon  such  ques- 
tions so  stated,  is  conclusive  in  the  action  unless  the  verdict  is 
set  aside,  or  a  new  trial  is  granted. 

L.    1S92.   eh.    188.    See   Rule  31. 

I  971.   rAm*il,  1877.]      Id.)  when   dlacretlonary. 

In  an  action,  where  a  party  is  not  entitled,  as  of  right,  to  a 
trial  by  a  jury,  the  court  may,  in  its  discretion,  upon  the  appli- 
cation of  either  party,  or  wHhout  application,  direct  that  one 
or  more  questions  of  fact,  arising  upon  the  issues,  be  tried  by  a 
jury,  and  may  cau.se  those  questions  to  be  distinctly  and  plainly 
stated  for  trial  accordingly. 

I  972.  FAni'd,  1R77.1  Trial  of  the  remainder  of  the 
liiBae«. 

If  the  questions,  directed  to  be  tried  by  a  jury,  as  prescrilnHl  in 
the  last  two  sections,  do  not  embrace  all  the  issues  of  fact  in  the 
action,  the  remaining  Lssues  of  fact  must  be  tried  by  the  court,  or 
l»y  a  referee. 

Substitute   for  part   of  Co.    Prop.,    |   254. 

i  A73.  [Added,  1007.1  Separate  trial  of  one  or  inor« 
i«iineii. 

The  court  in  its  discretion  may  order  one  or  more  issues  to  be 
separately  tried  prior  to  any  trial  of  the  other  issues  in  the  case. 
L.    1907,   oh.   520.    In  effect  Sept.    1,   1007. 

I  974.  [AmM,  1877.1  Counterclaim  to  be  deemed  am 
action,  within  the   foreffolnar  section*. 

Where  the  defendant  interposes  a  counterclaim,  and  thereupon 
demands  an  affirmative  judgment  against  the  plaintiff,  the  mode 
of  trial  of  an  issue  of  fact,  ari.sing  thereupon,  is  the  same,  as  if 
it  arose  in  an  action,  brought  by  the  defendant,  against  the  plain- 
tilT.  for  the  cause  of  action  stated  in  the  counterclaim,  and  de- 
manding the  same  judgment. 
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i  875.   luiiuateria.1   l«itii«M   need   not   be  tried. 

An  issue,  the  disposition  of  which  i«  not  necessary  to  enable 
the  court  to  render  the  appropriate  judgment,  is  not  required  to 
be  tried. 

I  »7C,  [Am'd,  1895,  1900,  1900.]  *  Wbnt  laanes  to  be  tried 
before  one  Jndff«j  remilAtion  of  trimi  in  tbe  anpreuie 
eovrt. 

An  issue  of  law.  or  an  issue  of  fact,  triable  by  a  jury  or  by  the 
court,  must  be  tried  at  a  term  held  by  one  judge  only.  In  the 
supreme  court,  an  issue  of  fact  triable  by  jury  must  be  tried  at 
a  trial  term  thereof,  and  an  issue  of  fact  triable  by  the  court 
may  be  tried  at  a  trial  term  or  a  special  term  of  the  supreme  , 

court  as  prescribed  in  the  general  rules  of  practice.     An  issue  of  i 

law  may  be  brought  on  and  tried  at  any  term  of  court  as  a  cou-  \ 

tested  motion. 

Am'd  by  L.  1H95,  cli.  94 G;  L.  1900,  ch.  509;  L.  1009,  ch.  4tg.  In 
effect   Sept.    1.    1909. 

I  »7T.    f  Am'd,  187T,  1882,  1896,  1808.  1890,  1003.  1004,  1»07    o    ,^y 
leoo,  1011,  1012.1     Notice  of  trlAl  and  note  of  Isnue;  caleni^' 
dar  to  be  prepared. 

At  any  time  after  the  joinder  of  issue,  and  at  least  fourteen 
davs  before  the  commencement  of  the  term,  eithec  party  may 
serve  a  notice  of  trial.  The  party  serving  the  notice  must  file 
with  the  clerk  a  note  of  issue,  stating  the  title  of  the  action,  the 
names  of  the  attorneys,  the  time  when  the  last  pleading  was 
served,  the  nature  of  the  issue,  whether  of  fact  or  of  law;  and,  if 
an  issue  of  fact,  whether  it  is  triable  by  jury,  or  by  the  court, 
without  a  jury,  and  the  particular  nature  of  the  same  and  the 
object  of  the  action.  The  note  of  issue  must  be  filed  at  least 
twelve  days  before  the  commencement  of  the  term.  The  clerk 
must  thereupon  enter  the  cause  upon  the  calendar  according  to 
the  date  of  issue.  The  clerk  must  prepare  the  calendar  and  have 
the  necessary  copies  ready  for  distribution  at  least  five  days  before 
the  commencement  of  the  term.  In  the  counties  of  New  York, 
Kings,  Queens,  Nassau,  Richmond,  Albany,  Erie.  Niagara,  Mon- 
roe, Onondaga,  Schenectady  and  Westchester,  where  a  party  has 
served  a  notice  of  trial,  and  filed  a  note  of  issue,  for  a  term  at 
which  the  case  is  not  tried,  it  is  not  necessary  for  him  to  servo  a 
new  notice  of  trial,  or  file  a  new  note  of  isiue,  for  a  succeedhijr 
term;  and  the  action  must  remain  on  the  calendar  until  it  is 
disposed  of. 

Co.  Proc..  part  of  {  266.  as  am'd  by  L..  1876,  ch.  4.11.  §  9;  L-  t896,  oh-  JJfl: 
L.  1H08.  ch.  70;  L..  18»r}.  ch.  18:  L.  19<«.  eh.  51:  L.  1904  ch.  4*4;  U  l«»i. 
ch.  211.  Am'd  by  I*  IWll),  ch.  65;  L.  1911.  ch.  218;  L„  1912.  ch,  m.  \n  effect 
8*i»t.  1,  1912.  See  al.-o  ronnolidated  Lawn.  tit.  Judiciary  Law.  fi  8J.  See 
note  51  of  notea  of  Board  of  Statutory  Cunaolldation  at  end  of  code. 

I  97H.  [Am'd,  1877.]  iMsn^ii  bow  arranired.  Order  of 
dlMpoiiitlon  at   a  Jury  term. 

The  issues  on  the  calendar  must  be  arranged  by  the  clerk  in 
the  following  order: 

1.  Issues  of  fact. 

2.  Issues  of  law. 

Where  a  jury  is  in  attendance,  the  issues  must  be  disposed  of 
in  the  same  order;  unless,  for  the  convenience  of  parties,  or  the 
disnatch  of  business,  the  judge  lir>lding  the  term  otherwise  directs. 
Babstitute  for  Co.  Proc.,  |  257;  ani'ts. 
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f  07».   Id. I   wh^n   *   Ivry    Ao^ii  »«t  mitm^i 

Where  a  Jury  in  not  in  nttefid«nct«,  itmxi^n  of  law  hare  a  prefer- 
eucf  over  iMi«iieH  of  fiirt;  ittilef«8  the  jodfe  holding  the  term  other- 
wise' directs. 

See  concluding  sentence  Co.   Proc.,   |  255. 

I  (>.«K^.  lAmUi,  IHtlt.]  Kitfier  party  may  brliiff  fsaae  t« 
trial. 

Either  party,  who  has  served  the  notice,  may  bring  the  issne  to 
trial'  and.  in  the  ftt».«?eMce  of  tue  adverse  part.lr,  tinless  the  Jtidj:e 
hoUnhtf  the  term,  for  RcKid  cause,  otiierwise  directs,  may  proeeed 
Witli  the  cause,  and  take  a  disuiissal  of  the  complaint,  or  a  ver- 
dict, decision,  or  judgment,  as  the  case  re^plires.  An  ijuiuest,  for 
want  of  nn  affidavit  of  merits,  cannot  be  taken  where  the  answer 
is  verified. 

Co.    rn)c.,    fi  25S,   ainM;   L.    187G,  cli.  4:U,   f   10.    S«»e  Rule  28. 

i  9HI,  M'nui  paiic^fft  to  be  tutnlnht^d  trti  iriHl,  wiHd  by 
'vvhom. 

Where  the  i»9ue  is  brought  to  trial  by  the  plaintiff,  be  most 
furnish  tlie  court  with  copies  of  the  smumons  and  pleaiUii|;»,  awl 
of  the  offer,  if  any  lias  been  made.  Where  the  ikhup  ia  brought 
to  trial  bv  the  defendant,  and  the  plaintiff  does  not  furnish  those 
papers,  thf^  must  be  fnttifshed  by  the  dffendttnt. 

0*.   IVuc.,   f  259.   am' A.    See  Rale  19. 
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The  plaee  of  trial, 

S«c.  »R2.  Certain  actions  to  bo  trtoil,  vIimw  t|w  aolijwt  tlipn»af  la  RftuatMl. 

0»3.  Other  actfons,  wbere  the  cause  thereof  arwe. 

9H4.  other  actiuno,  acconling  to  the  reHUleiice  of  the  parties. 

{»R5.   IMaco  <»f  trial.  If  prop<T  connty  not  desljfnate*!. 

liM.  iivfraibHit  aiar  ilpinahd  ohaiHie;  fN<nr<#dtngs  ttaareupoo. 

9K7.  When  cfnirt  may  cbansfe  the  place  o(  trial. 

988,  EfTtict  of  piaoftiw  ^  Place  of  trla}. 

l»J«i.   Brt'eel  (if  oftier  chauglntf  (iline  of  inul. 

WHK  Isfiiieti  of  lav,  where  tllahU^. 

Ml,  HiU  ^rtfcle  aptiHvatile  p»|y  to  tbp  «MPr<'li}('  court 

f  082.  Cmwtmim  tutiiomm  to  hm  tvted*  M'h*r*  ^^^  un}»iBot 
thereof  ia  nltoated. 

Each  of  the  following?  actions  must  be  tried  in  the  county, 
in  whtc'h  th«  Rulijwt  of  the*  actUm,  or  soin*»  pa  it  lhpr<»of,  is  »-itn- 
yt«i:  an  at'tion  of  ejj^cMmnt;  for  tha  imrtUioii  of  rouJ  proi»**vl.v; 
for  dower:  to  fureclove  a  mortgagt*  uimiU  r^)*!  upopuny,  or  iu>''U  ^ 
(battfii  roni;  to  compi'l  the  di'tormi nation  of  u  ^Inioi  t/)  real  Di-ip- 
prfy;  for  wiiwUs  fpr  a  miwance;  or  ;o  procure  a  judirmentt  dirtft'^r 
iuj?  a  conveyance  of  real  property;  and  evary  other  notion  to  riir 
(-ovtT,  or  to  procure  a  judf?meut|  es^bli8}iin£[,  d^t^cipii^il^ff)  d^^lin- 
inp,  forfeiting,  annulling,  or  otherwise  affecting,  an  estate,  right, 
title,  |iao»  or  otliar  intareft,  in  raal  property,  ov  a  cbatt^  real. 
Rut  where  all  the  real  property,  to  which  the  action  relaten,  in 
»ituat«d  without  tho  Htate,  the  action  muat  he  tried,  as  pre- 
scribed in  Ht*t't'hni  iiHfi  of  tbiM  act. 

Sabatftute   for  part  of  Co.   Proc.,   |   138. 

f  M2*ti.  (Adiled.  lOlB.]  A^tiowkM  relating  to  real  nroperlr 
•ttiiata  irftlioaC  tUm  atatc.  -v  #       t 

All  action  may  be  maintained  in  the  courts  of  this  state  to 
rew»ver  damages  for  injuries  to  real  estate  situate  without  the 
state,  or  for  breach  of  contracts  or  of  covenants  relating  thereto, 
whenever  such  an  action  could  be  maintained  in  relation  to  per- 
sonal property  without  the  state.  The  action  must  bo  tner}  in 
the  county  In  which  tha  partlea  or  some  one  thereof  resides,  or 
if  lu}  party  rcaides  witiiip  tiie  state,  in  any  couuty. 

Added  bj  L.   1013,  ch.  7G.     In  efTect  Sept.   1,   11)13. 

i    f>N3.    rAm'd,    1877.]       Oth^lP    aetlouN,    ^rhere    the    c|ii|ffe 

An  action,  for  either  of  the  following  eaiiseg,  must  be  trird  In 
tfai»  county,  where  thfr  cause  of  action,  or  sonie  part  thcre^if,  arose: 

1.  To  recover  a  penalty  or  forfeiture,  Imposed  by  statute,  ex- 
^♦•pt  that,  where  the  offence,  for  whi<h  it  is  imposed,  was  com- 
mitted on  a  lake,  river,  or  other  stream  of  water,  situated  in  two 
or  more  counties,  the  aetion  nmy  be  tried  in  jiny  connty,  border- 
iof  on  ike  lak^,  river,  or  stream,  and  op^XKsite  to  the  place  where 
th#  offenoe  was  oommittod.  But  in  an  action  where  the  people  of 
the  State  are  a  party  to  rw»ovor  a  penalty  for  trespass  upon  the 
Uada  of  th£^  Forest  I*reKc»pve,  the  action  may  be  tno<l  in  a 
county  adjoining  the  rounty  whr.rp  the  eaune  of  acti<m  arose. 

Laac  a*ateBee  lu  BttPrt  R«>pt.  1.  I^oo.  I..  IKOO,  ch.  1T!I. 
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2.  Affainst  a  public  officer,  or  a  person  specially  ap|K>iiitc<l  to 
execute  his  duties,  for  an  act  done,  in  virtue  of  his  office,  or  for 
an  omission  to  perform  ii  duty,  incident  to  his  office:  or  ai^ainst  a 
(lerson,  who,  by  the  command  or  in  the  aid  of  a  public  officer, 
has  done  anything  touching  his  duties. 

3.  To  recover  a  chattel  distrained,  or  damages  for  distraining 
a  chattel. 

I  984.  Other  actlOBB,  accordtngr  to  the  residence  of  the 
p«rtleii. 

An  action,  not  specified  in  the  last  two  sections,  must  he  tried 
in  the  county,  in  which  one  of  the  parties  resided,  at  the  com- 
mencement thereof.  If  neither  of  the  parties  then  resided  in  the 
State,  it  may  be  tried  in  any  county,  which  the  plaintiff  desig- 
nates,  for  that  purpose,  in  the  title  of  the  complaint. 

Co.  Proc.,  I  125. 

I  986.  Pla.ce  of  trials  if  proper  county  not  designated. 

If  the  county,  designated  in  the  complaint,  as  the  place  of  trial, 
is  not  the  proper  county,  the  action  may  notwithstanding  be  tried 
therein:  unless  the  place  of  trial  is  changed  to  the  proper  coanly. 
upon  the  demand  of  the  defendant,  followed  by  the  consent  of  the 
plaintiff,  or  the  order  of  the  court. 

Substitute  for  Co.   Proc.,   part  of  |   126. 

{  980.  Defendant  may  demand  channel  proeeedins* 
thereupon. 

Where  the  defendant  demands  that  the  action  be  tried  in  the 
proper  county,  his  attorney  must  serve  upon  the  plaintiff's  attor- 
ney, with  the  answer,  or  before  service  of  the  answer,  a  written 
demand  accordingly.  The  demand  must  specify  the  county, 
where  the  defendant  requires  the  action  to  be  tried.  If  the  plain- 
tiff's attorney  does  not  serve  his  written  consent  to  the  change,  as 
proposed  by  the  defendant,  within  five  days  after  service  of  the 
demand,  the  defendant's  attorney  may,  within  ten  days  there- 
after, serve  notice  of  a  motion  to  change  the  place  of  triaL 

Id.     See  Rule  48. 

I  987.  "When  conrt  may  change  the  place  of  trial. 

The  court  may,  by  order,  change  the  place  of  trial,  in  either  of 
the  following  cases: 

1.  Where  the  county,  designated  for  that  purpose  in  the  com- 
plaint, is  not  the  proper  county. 

2.  WhcM-e  there  is  reason  to  believe,  that  an  impartial  trial  can- 
not be  had  in  the  pniper  county. 

3.  Where  the  convenience  of  witnesses,  and  the  ends  of  jus- 
tice, will  be  promoted  by  the  change. 

Co.  Pro*'.,  imrt  of  i  120. 

I  9S8.  [Ani*4l,  1877.]     Klfect  of  chansinff  the  place  of  trial. 

Where  the  place  of  trial  is  changed  to  another  county,  the 
8ubs«Minent  i)roceedings  shall  be  had  in  the  county  to  which  the 
change  is  unide,  the  same  as  if  it  had  been  designated  in  the 
coinplnint,  as  tlie  phiee  of  trial;  except  as  otherwise  dir(K*ted 
bv  the  c<nirl.  or  pn>vi«le<l  by  iIh*  written  consent  of  the  parties, 
lilc<l  with  the  clfrk.     An<l  the  clrrk  of  the  c<»nuty,  from  which  it 
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is  changed,  munt  forthwith  delirpr  to  the  clerk  of  the  county, 
to  which  it  is  changed,  all  papers  filed  in  the  action,  and  certified 
copies  of  all  mlautes  and  entries  relating  thereto,  which  must 
be  filed,  entered,  or  recorded,  as  the  case  requires,  in  the  office 
of  the  last  named  clerk. 
Id.,  I  126,  last  sentence,  am'd.     See  Bale  2. 

I  08O.  [Am'dy  1877.1  Effeet  of  order  ehaitfftnff  pUiee  of 
trial. 

An  order  to  change  the  place  of  trial  takes  effect,  upon  the 
entry  thereof,  in  the  office  of  the  clerk  of  the  county,  irom  which 
the  place  of  trial  is  changed.  But  for  tHe  purposes  of  the  place 
of  hearing  a  motion  to  set  it  aside,  or  an  appeal  therefrom,  the 
place  of  trial  is  deemed  unchanged. 

I  990.  [Am'd,  1879,  1918.]  Issues  of  law  and  certain  iasnea 
of  faetf  wliere  triable. 

An  issue  of  law,  or  an  issue  of  fact  triable  by  the  court  with- 
out a  jury,  arising  in  a  county  where  no  special  terms  distinct 
from  trial  terms  are  appointed  to  be  held  for  the  trial  of  such 
cases,  may  be  tried  at  a  special  term  in  any  county  within  the 
judicial  district  embracing  the  county  wherein  the  action  is 
triable;  but  after  the  trial,  the  decision  and  all  other  papers  re- 
lating to  the  trial  must  be  filed,  and  the  judgment  rendered 
must  be  entered,  in  the  last  named  county. 

Am'd  bj  L.  1879,  ch.  542;  L.  1013,  ch.   446.      In  effect  Sept.   1,  1913. 

I  991.  This  article  applicable  only  to  the  sapreme  court. 

This  article  is  applicable  to  an  action  in  the  supreme  court  only. 

248 


H  im2-fl-t       •  KX(^i':rTIUXg.  p.  10, 1. 1,  a.  3 

JSxc0ptufnSy  case,  an4  motions  for  a  new  trioi. 

6ec.     Mi.    What  ruliui?*  may  be  excepted  to* 
W3.    I»ec^^lun  of  tu«-  court  or  referee. 
9^4.  When  and   how  exotpfioqa   mnj  tfe  ta^Ut  ^^t*^  cJosf  Qt  trl«l  bj 

court  or   referee. 
90C.  I(),.   (}^^i^s  the   trfiiL    or  uppn   trial  hj  Jury, 
im.  Rnlltiiir  excepted   to;    bo*'  rertew«d. 
997.  Cnse.    when   neceswiry;   how   matie   and   settled. 
«M.  When  appeal,   •(!•.,  ipay  be  heaid  wfthout  4  c«b«. 
p90.  Motion    lor    new    IrluJ    u|M>n   Jud^jt's    ujjuntes;    appeal    from    order 

thei'eufon. 

1000.  When    ar>d    bow  •Kjeptloa*,    tatoo    upoii    ft   jDrj    tr|«l.    iMWrd   ||f 

tb«   ppweijRt*   divliiWp-  .  ^  . 

1001.  Motion  for  new  trial  !»y  tjje  eypeDjite  qiWalon.  wh4»n  trUl  waa  pf 

court  or   referee. 

1002.  When    motion    for    new    trial    to    he    made    at    apectal    term.    Re- 

■trttftloiMi  tl«or<HijK>n,  .      ^ 

1003.  Aprll<'ntlon    o'   tl  l.s  artlrlo   to   tiinls  4>f   SJ^iAc  qu^ffti4»o«   hj   Jntyj 

Siifflal   nioviH^ona  opnlimhle   thereto. 

1004.  Motion    for    new    bearing.    afUr    trial   of   ftpacfUc    qiwatioDs   kr   h 

1005.  Fl"#i    inrlffpiept.    ete.,    not    atJiyed.   hy    motion   for   a   neir  ^^1*1- 

Motion   piny   be   hoatij  afterwnrds. 
100B.  When  exception  not  to  pr^jMdl«'e  rnotfon  fo»  new  trial. 
1007.  Notea  of  ataofigrapb^r  nay  he  treafad  ««  mjuutta  of  th^  >iac». 

fi  992*  'Whn^t  rvlinflrn  m^y  !>•  ezceiite4  t^. 

An  exception  may  be  taken  to  the  ruling  of  the  conrt  <>r  of 
a  referee,  upon  a  <iuostion  of  law,  arising  upon  the  trial  o^  an 
issue  of  fact.  Except  aM  prescribed  in  nertion  1180  of  thiH  act. 
un  exception  canpot  be  talien  fq  9  ruling,  upon  a  (juestjpp  of 
fjict.  For  the  purposes  of  this  article,  a  trial  by  a  jijry  is 
regarded  as  continuing?,  until  the  verdict  (h  rendered. 

ii  003.  f.44ided,  10<>».]     Decision  of  the  coart  or  referee. 

Upon  the  trial  of  an  issue  of  fact  by  a  referee  or  by  a  court 
without  a  jury,  a  finding  of  fact  without  any  evidence  tending 
to  sustain  it.  is  a  ruling  upon  a  qi\estion  of  law  within  the 
meaning  of  the  last  section.  The  appellate  division  of  the  su- 
preme court  shall,  on  appeal  from  a  judgment  entered  on  the 
report  of  a  referee,  or  the  decision  of  a  court  on  such  trial, 
review  all  ciucstions  of  fact  and  of  law,  and  maj'  either  modify 
or  afflrm  the  judgment  or  order  appealed  from,  award  a  new 
trial,  or  grunt  to  either  party  the  judgment  which  the  facts 
warrant. 

L.   190.3.  ch.   85.    See  §  1022. 

f  094.  1%'heii  and  lio^r  exceptions  may  be  takeh,  after 
elOMe   of  trial  hy  coart   or  referee. 

\Vhere  an  issue  of  fact  is  tried  by  a  referee,  or  by  the  court, 
without  a  jury,  an  exception  to  a  ruling,  upon  a  qneation  of  law, 
made  after  the  cause  is  finally  submitted  must  be  taken,  by 
filing  a  notice  of  the  exception  in  the  clerk's  office,  and  serving  , 
a  copy  thereof  upon  tlie  attorney  for  the  adverse  party.  The 
exception  may  ho  so  taken,  at  any  time  iiefore  the  expiration  of 
ten  days  after  service,  upon  th'»  attorney  for  the  exceptant,  of  a 
copy  of  the  decision  of  the  court,  or  report  of  the  referee,  and  » 
written  noti<'e  of  the  entry  of  judgment  thereupon.  If  the  notice 
of  exception  is  filed  befrtre  the  entry  of  final  judgment,  it  must 
be  inserted  in  the  ju(lgnu»nt-roll:  if  afterwards,  it  must  be  an- 
nexed to  the  judgment-roll.    In  either  case,  it  constitutes  a  part 
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of  the  papers,  upon  wWch  ap  appeal  fPom  the  ludipnotit  muat  ht 
heard. 
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I  SA5.  Id.}  dnrlBS  tke  trial,  or  ayon  trial  hw  Jury. 

In  any  other  case,  an  A^xcfi)tiou  miiKt  be  takcu,  at  the  time 
when  the  raUug  ia  made,  uulesH  it  is  talieu  to  the  charge  given 
to  the  jury;  '^  which  cane,  it  mu«t  be  taken  before  the  jury  have 
rendered  their  verdict.  It  must,  at  the  tiuje  when  it  is  taken, 
be  reduced  to  writing  by  the  exceptant,  ur  entered  in  the  minutes. 

From  2  R.  S.  422,  §  73,  and  id..  §  74.  aa  modified  by  Co.  Proc,  {  264.  am'd. 

1  90«.  ll«li«iir  #xtf^9teA  to  I  flow  r»TleipreA« 

A  i-uliuir.  to  which  an  etifeption  is  taken*  aa  preBcribed  in  the 
kst  four  s^ctioDB^  can  be  reviewed  only  upon  an  appeal  from  the 
jndjTi&eiit,  rendered  after  the  trial;  except  in  a  case»  where  it  ia 
expfef«»ly  premcribed  by  law,  t?iat  a  motion  for  a  new  trial  may 
be  made  thereupon. 

I  •or.  lAm*4f  IMS.]  C;««e»  wIi^h  tteceaMurri  1k«w  made 
aod  a^ttled* 

When  a  patty  Intends  to  appeal  from  a  judgment,  rendered 
after  tBe  tflal  of  an  iaaue  of  faet,  or  to  moTe  for  a  new  trial  of 
•ueb  an  iasUe,  be  mUftt,  except  as  otherwise  preseribe<]^  by  law, 
make  a  cawe,  and  pro<nire  the  same  to  be  aettU^  and  signed,  by 
the  jtfUffe,  Jttstiee  or  the  referee,  by  or  before,  whom  the  action 
waa  tlwl,  aa  preacrlbed  In  the  general  rttlea  of  practice;  or,  m 
a  case  of  the  death  or  disability  of  the  judge,  justice  or  referee, 
in  such  manner  as  the  court  directs.  The  case  must  contain  so 
much  of  the  evidence,  and  other  proccedinjfs  upon  the  trial,  as 
b  material  to  the  queationa  to  l»e  raised  thercliy*  And  also  the 
exceptions  taken  by  the  party  making  the  ca«»:  (aud  in  a  case 
where  ft  ape  rial  <jnefltion  is  unbttiiited  to  the  jury,  or  the  jury 
hare  asses8<*d  damages,  Buoh  except iona  taken  by  any  party  to 
the  action  as  ahal)  be  neces.*inry  to  determine  whether  there 
should  be  a  new  tria?  In  case  the  Judgment  sbonld  1)0  reversed). 
If  it  afterwards  bemmea  necessary  to  separate  the  exceptions, 
the  aetjarfttlon  may  be  made,  and  the  exceptions  may  be  stated, 
with  so  much  of  the  evidence  and  other  proceedings,  as  is 
material  to  the  questions  raised  by  them,  in  a  case,  prepared 
and  settled,  as  direrted  in  the  general  rules  of  practice;  or  in 
the  absence  of  directions  therein,  by  the  court,  upon  motion. 
It  in  not  necessary  to  state,  in  a  case,  that  a  finding  ui>on  the 
facts,  or  a  ruling  upon  the  law,  was  made,  where  the  finding 
of  ruling  appears  iti  A  referee's  report,  ot  in  the  decision  of  the 
court,  upon  a  trial  by  the  court,  without  a  jury. 

Sabstltated  for  part  of  Co.  Proc,  §{  264  and  208,  and  of  §  272,  with  amond- 
BMQta;   L.   1895,  cb.  946. 

I  998.  TThen  appeal,  et«f«,  ttlllr  lie  Heard  Wltmovt  a  raae. 

It  Is  not  Uecesaal-y  to  make  a  case,  fof  the  purpose  of  moving 
for  a  new  trial,  Upoh  the  minutes  of  the  judge,  who  presided 
at  a  trial  by  d  jury;  or  upon  nU  allegntion  of  irregularity,  or 
surprise;  or  wh'efe  ft  party  intends  to  appeal  from  a  judgment 
entered  upon  a  referee's  report,  or  a  decision  of  the  court  upon 
a  trial,  without  tt  juty,  and  to  rely  only  upon  exceptions,  taken 
aM  prescribed  in  section  994  of  this  act. 
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f  908.  [Am*d,  188^]  llfottom  tar  mew  trial  «»om  J«4Ke*t 
■ilBiitcs}  appeal  froHi  order  tAereapoa. 

The  jndge,  presiding  at  a  trial  by  a  jury,  may,  in  his  discretion, 
entertain  a  motion,  made  upon  his  minutes,  at'  the  same  term,  to 
set  aside  the  verdict  or  a  direction  dismissing  the  complaint  and 
grant  a  new  trial  upon  exceptions:  or  because  the  verdict  is  for 
excessive  or  insufficient  damages,  or  otherwise  contrary  to  the 
evidence,  or  contrary  to  law.  If  an  apiieal  is  taken  from  the  or- 
der, made  upon  the  motion,  it  must  be  heard  upon  a  case  pre- 
pared and  settled  in  the  usual  manner. 

Co.  Proc.,  part  of  {  264,  am'd.    See  g  1003,  poflt. 

i  lOOO.  [Am*d,  188S.]  l¥lien  and  how  exceptions,  taken 
npon  a  Jury  trial,  heard  by  tbe  appellate  dt vision. 

L'pon  the  application  of  a  party  who  has  taken  one  or  more 
exceptions,  the  judge,  presiding  at  a  trial  by  jury,  may,  in  his 
discretion,  at  any  time  during  the  same  term,  direct  an  order 
to  be  entered,  that  the  exceptions  so  taken  be  heard,  in  the  first 
instance,  by  the  appellate  division  of  the  supreme  court;  and 
that  judgment  be  suspended,  in  the  mean  time.  At  any  time 
before  the  hearing  of  the  exceptions,  the  orfler  may  be  revoked 
or  modified,  upon  notice,  in  court  or  out  of  court,  by  the  judge 
who  made  it;  or  it  may  be  set  aside  for  irregularity,  by  the 
court,  at  any  term  thereof.  Unless  it  is  so  revoked  or  set  aside, 
the  exceptions  must  be  heard  upon  a  motion  for  a  new  trial, 
which  must  be  decided  by  the  appellate  division.  The  motion  is 
deemed  to  have  been  made,  when  the  order  was  granted;  and 
either  party  may  notice  it  for  hearing  at  a  term  of  the  appellate 
division,  upon  the  exceptions. 

L.  1886,  ch.  946. 

I  1001.  [Am'd,  180S.]  Motion  for  ne-vr  trial  by  tbe  appel* 
late  division,  -vrben  trial  -was  by  eonrt  or  referee. 

Where  the  decision  or  report;  rendered  upon  the  trial  of  an 
issue  of  fact  by  the  court,  without  a  jury,  or  by  a  referee, 
directs  an  interlocutory  judgment  to  be  entered;  and  further 
proceedings  must  be  taken,  before  the  court,  or  a  judge  thereof, 
or  a  referee,  before  a  final  judgment  can  be  entered,  a  motion 
for  a  new  trial,  upon  one  or  more  exceptions,  may  be  made  at 
a  term  of  the  appellate  division  of  the  supreme  court,  after  the 
entry  of  the  interlocutory  judgment,  and  before  the  commence- 
ment of  the  hearing  directed  therein.  The  time  within  which 
the  party  must  except,  for  that  purpose,  to  a  ruling  of  law,  made, 
upon  such  a  trial,  by  the  judge  or  the  referee,  after  the  close  of 
the  testimony,  is  ten  days  after  service  of  a  copy  of  the  decision 
or  report,  and  notice  of  the  entry  of  the  interlocutory  judgment 
thereupon. 

L.  180B,  ch.  946. 

9  1002.  IVhen  motion  for  ne-vr  trial  to  be  made  at  spe* 
cial  term.     Restrletions  tiiereapon. 

In  a  case,  not  specified  in  the  last  three  sections,  a  motion  for 
a  new  trial  must,  in  the  first  instance,  be  heard  and  decided  at 
the  special  term.  But  where  it  is  founded  upon  an  allegation  of 
error,  in  a  finding  of  fact,  or  ruling  upon  the  law,  made  by  the 
judge  npon  the  trial,  it  cannot  be  made  unless  notice  therefor 
be  given  before  the  expiration  of  the  time  within  which  an 
appeal  can  be  taken  from  the  judgment,  aad  it  cannot  be  heard 
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at  a  special  term  h«^ld  by  another  judge;  unless  the  judge»  who 
presided  at  the  trial»  is  dead,  or  his  term  of  office  has  expired, 
or  he  is  disqua-lified  for  any  reason,  or  he  specially  directs  the 
motion  to  be  heard  before  another  judnre.  And  a  trial  by  a 
referee  cannot  be  reviewed,  by  a  motion  for  a  new  trial,  founded 
upon  such  an  allegation,  except  in  a  case  specified  in  the  last 
section. 

I  1003.  rAmM,  180R.]  Application  of  this  article  to  triala 
of  ■peetflc  questtoiiB  by  Juryi  apeelal  proTlslons  applica- 
ble tbereto. 

Th6  provisions  of  this  article,  relating  to  the  proceedings  to 
review  a  trial  by  a  jury,  are  applicable  to  the  trial,  by  a  jury, 
of  one  or  more  specific  questions  of  fact,  arising  upon  the  issues, 
in  an  action  triable  by  the  court.  But,  except  in  a  case  specified 
in  section  970  of  this  act,  a  new  trial  may  be  granted,  as  to  some 
of  the  questions  so  tried,  and  refused  as  to  the  others;  and  an 
error,  in  the  admission  or  exclusion  of  evidence,  or  in  any  other 
ruling  or  direction  of  the  judge,  upon  the  trial,  may,  in  the  dis- 
cretion of  the  court  which  reviews  it,  be  disregarded,  if  that 
court  is  of  opinion,  that  substantial  justice  does  not  require  that 
a  new  trial  should  be  granted.  Where  the  judge,  who  presided 
at  the  trial,  neither  entertains  a  motion  for  a  new  trial,  nor 
directs  exceptions,  taken  at  the  trial,  to  be  heard  at  a  term  of 
the  appellate  division  of  the  supreme  court,  a  motion  for  a  new 
trial  can  be  mad.e  only  at  the  term,  where  the  motion  for  final 
judgment  Is  made,  or  the  remaining  issues  of  fact  are  tried,  as 
the  case  requires. 

L.  1886,  elL  946.    See  ante.  {  090. 


i  1004.  Motion  for  ne-vr  hearing,  after  trial  of  •peclllc 
tvestloaa  by  a  referee. 

In  an  action  triable  by  the  court,  where  a  reference  has  been 
made,  to  report  upon  one  or  more  specific  questions  of  fact, 
involved  in  the  issue,  a  motion  for  a  new  hearing  may  be  made 
at  a  special  term,  at  any  time  before  the  hearing  of  a  motion 
for  final  judgment,  or  the  trial  of  the  remaining  issues  of  fact. 
The  motion  must  be  made  upon  affidavits,  unless  the  court,  or 
a  judge  thereof,  directs  a  case  to  be  prepared  and  settled. 

I  lOOS.  Final  Jndflrnient,  etc.,  not  atayed,  by  motion  for 
a  new  trial.     Motion  naay  be  beard  Afterwards. 

The  entry  of  final  judgment,  and  the  subsequent  proceedings 
to  collect  or  otherwise  enforce  it,  are  not  stayed  by  an  exception, 
the  preparation  or  settlement  of  a  case,  or  a  motion  for  a  new 
trial,  unless  an  order  for  such  a  stay  is  procured  and  served, 
and  the  entry,  collection,  or  other  enforcement  of  a  judgment 
does  not  prejudice  a  subsequent  motion  for  a  new  trial.  Where 
a  new  trial  is  granted,  the  court  may  direct  and  enforce  restitu- 
tion, as  where  a  judgment  is  reversed  upon  appeal. 

L.  1832,  ch.  128.  f  1  (4  Edm.  820),  am'd. 

I  1000.  'Wben  exception  not  to  prejudice  motion  for  new 
trial. 

The  taking  of  an  exception,  upon  a  trial  by  a  jury,  or  the  state- 
ment tl^ereof  io  a  case,  as  prescribed  in  this  aT*tic]e,  does  not 
prejudice  a  motion  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  evidence;  but  such  a  motion  may  be  made, 
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before  ui*  after  the  heiiriug  of  the  exception;  or,  iu  the  diBcretiou 
•>t  the  court  before  which  the  exception  is  beard,  at  the  time 
of  the  hearing. 

2  K.   8.   4212.    I  TO   (2  Edna.   440),   am'd. 

jl  1007.  [Ain*d  1H8.%  1NK4.  1!M>0.1  fioteu  of  Mtenosrapher 
may   be  treated  ns  minoten  of  the  Judire. 

The  uutes  of  au  official  stenographer,  or  aaaistaut-stenographer, 
taken  at  a  trial,  when  written  out  ut  length,  may  he  treated,  iu 
the  discretion  of  the  judge,  us  minutes  of  the  judge  upon  the 
trial,  for  the  purpor^en  of  this  article. 

?♦»♦  M  Hft-Si,  hutp.  AinM  by  U  190!>.  rh.  0.">.  Ala<»  partlj  rppeftled  *y 
U  l»(JD,  oil.  :i5.  8««  CoiiKiiHilatcMl  UwH.  tU.  Judlrlarir  Law,  f  :io:».  9m 
Duti!  i>2   of  DoWa  oC  BonrU   ut   Slattitory   CuuHultUation  ul  eud  ut  coda. 
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TITLE  IL 
Trials  without  a  juzy. 

flee.  1006.  If  trial  by  jory  waived,  action  mitft  be  tried  by  the  coorl. 
1000.  Trial   by  Jury;   bow   waired.  ».     ^,  ^ 

1010.  DecisioD   upon  trial  by   tbe  court,   wben   to  be  filed;   comeqaeBee 

of  failure. 

1011.  Beference  by  consent;  wben  and  bow  made. 

1012.  Qnaliilcatlon  of  the  last  section. 

1018.  Compalsory  reference  for  tbe  trial  of  lesnea;  in  what  cases  it  may 
be  made. 

1014.  Proceedings  where  the  reference  is  for  trial  of  part  of  tbe  issnes. 

1015.  Compulsory  reference  upou  questions  incidentally  arising. 

1016.  Referee  to  be  sworn. 

1017.  Witnesses  may  be  subpoenaed. 

1018.  General  powers  of  a  referee    upou  a  trial. 

1010.  Referee's  report;   when  to  be  made,  consequence  of  failure. 

1020.  Double  or  other  increased  dnmagcs. 

1021.  Decision  of  court  or  report  of  referee,  upon  trial  of  demurvev. 

1022.  Id.:  upon  trial  of  the  whole  issuo  of  fact. 

1023.  Parties    may     retjulre    court    or    referee    to    determine    particular 

quest  ionfl. 
lOM.  Qoaliflcations  of  a  referee. 
1Q2B.  Several  referees  may  be  apiwintcd. 
1026.  Proceedings  regulated  where  there  are  several  referess. 

§    1006.     [Am*d,   1877.]      If    trial    by    Jury    waived,   action 
mast  b«  tried  by  tbe  court. 

In  an  action  triable  by  a  jury,  if  the  parties  waive  the  trial, 
by  a  jury,  of  the  issue*  of  fact,  the  action  must  be  tried  by  the 
court,  without  a  jury;  unless  a  reference  is  directed,  in  a  case 
prescribed  by  law.  (1)  But  such  an  action,  other  than  to  recover 
damages  for  breach  of  a  contract,  cannot  be  tried  by  the  court, 
without  a  jury,  unless  the  judge,  presiding  at  the  term  where  it 
is  brought  on  for  trial,  assents  to  such  a  trial.  (2)  His  refusal 
so  to  assent  annuls  a  waiver,  made  as  prescribed  in  subdivision 
second,  third,  or  fourth  of  the  next  section. 
(1)  COnctpoods  to  Ck).  Proc.  H  253,  2M.    (2)  From  Co.  Proc.,  |  266. 

§   lOOO.  Trial  by  Jaryi  bow  waived. 

A  party  may  waive  his  right  to  the  trial  of  the  issue  of  fact, 
by  a  jury,  in  any  of  the  following  modes: 

1.  By  failing  to  appear  at  the  trial.  ^   ^     ^. 

2.  By  filing  with  the  clerk  a  written  waiver,  signed  by  the 

attorney  for  the  party.  ^  .     ..         .     x 

3    By  an  oral  consent  in  open  court,  entered  m  the  nunutes. 
4.  Bv  moving  the  trial  of  the  action,   without  a  jury,  or,  if 
*he  adverse  party  so  moves  it,  by  failing  to  claim  a  trial  by  a 
jury,  before  the  production  of  any  evidence  upon  the  trial. 
Co.   Proc.,   remainder  of  S  266,   am'd. 

§    lOlO.     Decision    upon   trial   by   tbe   court,   w^ben   to   be 
filed ;  conseaaence  of  ^f allure. 

Upon  a  trial,  by  the  court,  of  an  issue  of  fact  or  of  law, 
Its  decision,  in  writing,  must  be  filed,  in  the  clerk's  office,  withm 
twenty  days  after  the  final  adjonrnraent  of  the  term,  where  the 
issue  was  tried.  If  It  is  not  so  filed,  either  party  may  move,  at 
a  special  term,  for  a  new  trial  upon  that  ground.  If  the  decision 
has  not  been  filed,  when  the  motion  is  heard,  the  court  must 
make  an  order  for  a  new  trial,  either  absolutely,  or  unless  it  Is 

•  Error   in    engrossinfr   for     "  Imuss." 
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filed,  within  a  time  specified  in  the  order.     If  an  order  for  a 
new  trial  is  made,  or  a  contingent  order  for  a  new  trial  becomes 
absolute,  the  costs  of  the  former  trial  abide  the  event. 
Oo.  Proc..  part  of  f  267,  am'd. 

§  1011.  [Am*dy  1879.]  Reference  by  conaenti  -vrhen  aa4 
Ifto-vr  made. 

Except  in  a  case  specified  in  the  next  section,  the  whole  issue, 
or  any  of  the  issues  in  an  action,  either  of  fact  or  of  law,  must 
be  referred,  upon  the  consent  of  the  parties,  manifested  by  a 
written  stipulation,  signed  by  their  attorneys,  and  filed  with  the 
clerk.  Where  the  stipulation  does  not  name  the  referee,  lie  may 
be  designated  by  the  court,  on  motion  of  either  party.  Where 
the  stipulation  names  the  referee,  the  clerk  must  enter  an  order, 
of  course,  referring  the  issue  or  issues  for  trial,  to  that  person 
only.  If  the  referee  named  in  a  stipulation  refuses  to  senre. 
or  if  a  new  trial  of  an  action  tried  by  a  referee  so  named  in 
granted,  the  court  must  appoint  another  referee,  unless  the  stipu- 
lation expressly  provides  otherwise. 

M.,  I  270,  and  part  Qt  f  273,  with  amendiacBt. 

g  lOia.   [Am'd,  1888.]    dualfflcation  off  tbe  Dast  Bectfon. 

But  a  reference  shall  not  be  made,  of  course,  upon  the  con- 
sent of  the  parties,  in  an  action  to  annul  the  marriage,  or  for  a 
divorce  or  a  separation:  or  an  action  against  a  cori)dration,  to  ob- 
tain a  dissolution  thereof,  the  appointment  of  a  receiver  of  its 
property,  or  the  distribution  of  its  property,  unless  it  is  brought 
by  the  attorney -general ;  or  an  action  wherein  a  defendant,  to  be 
affected  by  the  result  of  the  trial,  is  an  infant.  In  a  case  speci- 
fied in  this  section,  where  the  parties  consent  to  a  reference,  the 
court  may,  in  its  discretion,  grant  or  refuse  a  reference;  and, 
where  a  reference  is  granted,  the  court  must  designate  the  referee. 
If  the  referee,  thus  designate<l,  refuses  to  serve,  or  if  a  new  trial 
of  an  action  tried  by  a  referee,  so  designated,  fe  igranted.  the 
court  must,  upon  the  application  of  either  party,  appoint  another 
referee, 
io..  «  273;  L.  1S08,  ek.  >17.    In  effect  Sept.  1.  ISM.    flee  Bote  lib 

I  1018.  Compulsory  reference  for  the  trial  of  Isaaeai  la 
vFhat  cases  It  may  be  made. 

The  court  may.  of  its  own  motion,  or  upon  the  application  of 
either  party,  without  the  consent  of  the  other,  direct  a  trial  of 
the  issues  of  fact,  by  a  referee,  where  the  trial  will  requii-o  dir 
examination  of  a  long  account,  on  either  side,  and  will  not 
require  the  decision  of  ditiicnll  questions  of  law.  In  an  acti'rn. 
triable  by  the  court,  without  a  jury,  a  reference  may  be  muvh', 
as  prescribed  ir  this  section,  to  decide  the  whole  issue,  or  any 
of  tne  issues;  oi  to  report  the  referee's  finding,  upon  one  or  more 
Specific  question  j  of  fact,  involved  in  the  issue. 

M..  pari  of  I  271,  am'd. 
AndlM  to  Olty  Uourt  of  New  Xork.  L.  18IW    Ch^  064.  I  t 

9  1014.  Proceedings  ^rlierf*  liic  reference  Is  for  trial  ot 
part  of  tlie  issnes. 

Where  a  reference  is  made,  ns  proscribed  in  the  last  section, 
to  report  upon  a  specific  question  of  fact,  involved  in  the  issue, 
and  the  determination  of  one  or  more  other  issues  is  necessary, 
in  order  to  enable  the  court  to  render  judgment,  they  must  ht 
tried,  either  before  or  aft^r  the  filing  of  the  report,  jib  the  court 
directs,  and  either  by  a  jury,  or  by  the  court,  without  a  jury, 
as  the  cass  requires.  Where  they  are  tried  by  a  Jury,  appli«ati«a 
for  judgment  must  bs  made  upon^ths  verdict  ana  tne  report. 

•abetltate  for  part  of  utuh 
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The  court  may  likewise,  of  its  own  motion,  or  upon  the  appli' 
cation  of  either  partj,  without  the  consent  of  the  other,  direct  a 
reference  to  take  an  account^  and  report  to  the  court  thereon, 
either  with  or  without  the  testimony,  after  interlocutory  or  final 
judgment,  or  where  it  is  necessary  to  do  so,  for  the  information 
of  the  court;  and  also  to  determine  and  report  upon  a  question 
of  fact,  arising  in  any  stage  of  the  action,  upon  a  motion,  or 
otherwise,  except  upon  the  pleadings. 

Cb.  Prec.,  |  271,  subd.  2  and  3.     See  8  12S2,  post. 

i  lOlC    Referee  to  be  ■Tvorn. 

.A  referee,  appointed  as  prescribed  in  either  of  the  foregoing 
sections  of  this  title,  must,  before  proceeding  to  hear  the  testi- 
mony»  be  sworn  faithfully  and  fairly  to  try  the  issues,  or  to 
determine  the  questions  referred  to  him,  as  the  case  requires, 
and  to  make  a  just  and  true  report,  according  to  the  best  of  his 
understanding.  The  oath  may  be  administered  by  an  officer 
specified  in  section  842  of  this  act.  But  where  all  the  parties, 
whose  interest  w^ill  be  affected  by  the  result,  are  of  age,  and 
present,  in  person  or  by  attorney,  they  may  expressly  waive  the 
referee's  oath.  The  waiver  may  be  made  by  written  stipulation, 
or  orally.    If  it  is  oral,  it  must  be  entered  in  the  referee's  minutet. 

a  R.  8.  884.  f  44  (2  Bdm.  889).  am'd. 

I  lOlT.   'Wltneaaes  may  be  subpoenaed. 

A  witness  may  be  subpoenaed  to  attend  before  a  referee,  ai^ 
pointed  as  prescribed  in  either  of  the  foregoing  sections  of  this 
title,  to  testify,  and,  in  a  proper  case,  to  bring  with  him  a  book, 
docnment,  or  other  paper,  as  upon  a  trial  by  the  court. 

Id.,  I  46.  am'd. 

§  1018.    General  powers  of  a  referee  npon  a  trial. 

The  trial,  by  a  referee,  of  an  issue  of  fact,  or  of  an  issue  of 
law,  must  be  brought  on  upon  like  notice,  and  conducted  in  like 
manner,  and  the  papers  to  be  furnished  thereupon  are  the  same, 
and  are  furnished  in  like  manner,  as  where  tne  trial  is  by  the 
court,  without  a  jury.  The  referee  exercises,  upon  such  a  trial, 
the  same  powers  as  the  court,  to  grant  adjournments,  to  pre- 
serve order,  and  punish  the  violation  thereof.  Upon  the  trial 
of  an  issue  of  fact,  the  referee  exercises  also  the  same  power  as 
the  court,  to  allow  amendments  to  the  summons,  or  to  the 
pleadings;  to  compel  the  attendance  of  a  witness  by  attachment; 
and  to  punish  a  witness  for  a  contempt  of  court,  for  non-attend- 
ance, or  refusal  to  be  sworn,  or  to  testify.  Upon  the  trial  of 
an  issue  of  law,  the  referee  exercises  the  same  power  as  the 
court,  to  permit  a  party  in  fault  to  plead  anew  or  amend;  to 
direct  the  action  to  be  divided  into  two  or  more  actions;  to 
award  costs,  and  otherwise  to  dispose  of  any  question,  arising 
upon  the  decision  of  the  issue  referred  to  him.  The  powers, 
conferred  by  this  section,  are  exercised  in  like  manner,  and  upon 
like  terms,  as  similar  powers  are  exercised  by  the  court,  upon 
a  trial. 

First   tlirae  Motencea  from   the   flret  thre«   aentencea   of   Co.    Proc.    f   872; 
lbs  rsnalBdar  la  new.    The  laat  aeatence  bat  one  refera  to  {  497.  ante. 

vol 
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I  1019*  [Am'd,  1882.]  Ref«?tt^«  report |  when  to  be  mii«e| 
eoHaeQvenee  of  failure. 

Upon  the  trial,  by  a  referee,  of  an  issue  of  fact,  or  an  iflsne 
of  law,  or  wliere  a  reference  is  made  as  prescribed  in  section 
one  thousand  and  fifteen  of  this  act,  his  written  report  must  be 
either  filed  with  the  clerk,  or  delivered  to  the  attorney  for  one 
of  the  parties,  within  sixty  days  from  the  time  when  the  cause 
or  matter  is  finally  submitted;  otherwise  either  party  may 
before  it  is  filed  or  delivered,  serve  a  notice,  upon  the  attorney 
for  the  adverse  party,  that  ne  elects  to  end  the  reference.  In 
such  a  case,  the  action  must  thenceforth  proceed,  as  if  the 
reference  had  not  been  directed;  and  the  referee  is  not  entitled 
to  any  fees. 

Co.  Proc.,  last  ■entence  of  |  278. 

I  1080.    Double  or  otber  Increaned  damaflpea. 

Where  the*  double,  treble,  or  other  increased  damages  are 
given  by  statute,  the  decision  of  the  court,  or  the  report  of  the 
referee,  must  specify  the  sum  awarded  as  single  damages,  and 
direct  judgment  for  the  increased  damages. 

See  {  1184,   post. 

I  1021.  [Am'd,  1886.]  Declnloa  of  eoart  or  report  of 
referee,  upon  trial  of  demurrer. 

The  decision  of  the  court,  or  the  report  of  a  referee,  upon  the 
trial  of  a  demurrer,  or  upon  the  trial  of  the  issues  of  fact  or  law, 
where  a  nonsuit  is  granted,  must  direct  the  final  or  interlocutorr 
judgment  to  be  entered  thereupon,  and  in  any  such  case  it  shall 
not  be  necessary  for  the  court  or  referee  to  make  any  finding 
of  fact.  Where  it  directs  an  interlocutory  judgment,  with  leave 
to  the  party  In  fault  to  plead  anew  or  amend,  or  permitting  the 
action  to  be  divided  into  two  or  more  actions,  and  no  other  issue 
remains  to  be  disposed  of,  it  may  also  direct  the  final  judgment 
to  be  entered  if  the  party  in  fault  fails  to  comply  with  any  of 
the  directions  given  or  terms  imposed. 

Sob«titat«d  tm  Qo.  Free.,  part  of  8  267;  L.  18M,  oh.  M6. 

i  1022.  [Am*d,  1885,  1908.]  Decision  of  court  or  report  of 
referee  upon  trial  of  tlae  fvliole  inline  of  fact. 

The  decision  of  the  court  or  the  report  of  a  referee  upon  the 
trial  of  the  whole  issues  of  fact  must  state  separately  the  facts 
found  and  the  conclusions  of  law,  and  direct  tbt^  judgment  to  be 
entered  thereon,  which  decision  so  tiled  shall  form  part  of  the 
judgment  roll.  In  an  action  where  the  costs  are  in  the  discretion 
of  the  court  the  decision  or  report  must  award  or  deny  costs, 
and  if  it  awards  costs  it  must  designate  the  party  to  whom  the 
costs  to  be  taxed  are  awarded. 

L.  1806,  ch.  846;  L.  lOoa.  ch.  85.     See  8  903. 

(  1023.  [Added,  1804.]  Partle*  may  reauire  court  or 
referee  to  determine  particular  qneBtion«. 

Before  the  cause  is  finally  submitted  to  the  court  or  the  referee, 
or  within  such  time  afterwards,  and  before  the  decision  or  re- 
port is  rendered,  as  the  court  or  referee  b11ot/b,  the  attorney  for 
either  party  may  submit,  in  writing,  a  statement  of  the  facts, 
which  he  deems  established  by  the  evidence,  and  of  the  rulings 


•  This  word  iuwrtod  by  error  In  cngn»sslng. 

202 


cl0,t.2  KEFKREXCES,   ETC.  §§  1024-2G 

upon  questions  of  law,  which  he  desires  the  court  or  the  referee 
to  make.  The  statement  m^t  be  in  the  form  of  distinct  propo- 
sitions of  law,  or  of  fact,  or  both,  separately  stated;  each  of 
which  must  be  numbered,  and  so  prepared,  with  respect  to  ita 
lergth,  and  the  subject  and  phraseology  thereof,  that  the  court 
or  referee  may  conveniently  pass  upon  it.  At  or  before  the  time, 
when  the  decision  or  report  is  rendered,  the  court  or  the  referee 
must  note,  in  the  margin  of  the  statement,  the  manner  in  which 
each  proposition  has  been  disposed  of,  nnd  must  either  file,  or 
return  to  the  attorney,  the  statement  thus  noted;  but  an  omis- 
sion so  to  do  does  not  affect  the  validity  of  the  decision  or  report. 
An  exception  may  be  taken  to  a  refusal  of  the  court  or  referee  to 
find  any  request  thus  submitted. 

L.  1904.  ch.  491.     In  effect  Sept.  1,  1904. 

9  1024.   [Aiii*dy  1905.]    Qvallllcatlona  of  a  referee. 

A  referee,  appointed  by  the  court,  must  be  free  from  all  just 
objection;  aud  no  person  shall  be  so  appointed,  to  whom  all  the 
parties  object,  except  in  an  action  to  annul  a  marriage,  or  for  a 
divorce,  or  a  separation.  A  judge  cannot  be  appointed  a  referee, 
\n  an  action  brought  in  a  court,  of  which  he  is  a  judge,  except  by 
>be  written  consent  of  the  parties;  and,  in  that  case,  he  cannot 
receive  any  compensation  as  referee.  No  person  shall  be  appointed, 
a  commissioner  of  estimate  and  appraisement  in  condemnation  or 
street  opening  proceedings  or  referee,  in  the  first  or  second 
judicial  districts,  in  an  action  or  special  proceeding,  who  holds  the 
position  of  clerk,  private  secretary,  secretary,  or  stenographer  to 
any  justice  or  judge  of  a  court  of  record,  or  to  any  board  of  jus- 
tices or  judges  of  such  a  court  in  any  department  where  such 
justice  or  judge  is  engaged  in  the  discharge  of  the  duties  of  his 
office. 

Co.  Proe.,  part  of  g  273;  U  1905,  ch.  486.    In  effect  Sept.  1,  1905. 

I  ICeSSi.  Several  refereen  m«T  be  appointed. 

Where  the  court  is  authorized  to  appoint  a  referee,  it  may,  in 
its  discretion,  appoint  either  one  or  three.  And  where  a  refer- 
ence is  made  by  consent  of  the  parties,  they  may  select  any  num- 
l»er  of  referees,  not  exceeding  five. 

Substltnte  for  Co.  Proc.,  part  of  {  273. 

I  1080.  ProeeedlnflTS  reirolAted  'where  there  are  seTeral 
referees. 

Where  the  reference  is  to  more  than  one  referee,  all  must  meet 
together,  and  hear  all  the  allegations  and  proofs  of  the  parties: 
but  a  majority  may  appoint  a  time  and  place  for  the  trial,  decide 
any  question  which  arises  upon  the  trial,  sign  a  report,  or  settle 
a  case.  Either  of  them  may  administer  an  oath  to  a  witness; 
and  a  majority  of  those  present,  at  a  time  and  place  appointed 
for  the  trial,  may  adjourn  the  trial  to  a  future  day. 
2  B.  &  8M,  i  46  (3  Edm.  899).      2B8 
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TITLB  HI. 

Trial  Jurors,  except  in  New-York  and  Kings  counties;  mode 
of  selecting  them,  and  of  procuring  their  attendance. 

Article  1.  QualiflcatioDS  and  exempt iotiM  of  trial  jnrora. 

2.  Mode  of  selecting,  drawjng,  and  procvring  the  attendance  of  trial 

Jurors,  In  ordinary  caHptt. 

3.  Mode  of  Btriltlng  and  procurlog  a  apeclal  Jury,  and  of  procuring  a 

foreign  jury. 

4.  Penalties  tor  non-attendance.  / 

ARTICLB  FIRST. 

Qualificationa  and  exemptiona  of  trial  jurors. 

Sec.  1027.  Qualtflcatlona  of  trial  jurors. 

1028.  Additional  provision  respecting  property  quallflcation. 
102Q.  Certain  public  offlrorH  disqualified. 

1030.  Persons  entitled  to^dalm  exemption  from  serrlce. 

1031.  Evidence  of  exemption  In  certain  cases. 

1032.  When  juror  to  be  discharged  from  serving. 
1038.  When  juror  to  be  excused  from  serviug. 

1034.  Application    of    this    article,    as    respects    New-Tork    and    Kings 
counties. 

H  1027-1084.  [Repealed  by  L.  1909,  ch.  35.  See  CoiiBoli- 
dated  Laws,  tit.  Judiciary  Law,  §(  602,  503,  544,  540-548,  550, 
590,  600,  680,  687.] 
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ARTICLfS    SBCOND* 

Mode  of  selecting,  drawing,  and  procuring  the'  attendance  of  trial 

furore,  in  ordinary  cases. 

See.  1035.  Certain  town  officers  to  make  lists  of  trial  jorora. 

1036.  Names  of  jnrors  to  be  taken  from  assessmeut-rolL 

1037.  Implicate  Jury  lists  to  be  made  and  filed. 

1038.  County  clerk  to  make  and  deposit  ballots. 

1039.  County  clerk  to  destroy  old  ballots. 

1040.  Jurors  so  returned   to  serTe  for  three  years. 

1041.  Wards   of   certain    cities   to  be   considered    towns.     Rule   in   other 

cities. 

1042.  When  and  how  many  Jurors,   for  courts  of  record,   to  be  drawn. 

1043.  Notice  of  drawing. 

1044.  Sheriff  and  county  Judge  to  attend  drawing. 

1045.  Sheriff  or  county  Judge,  not  appearing,  to  be  again  notified,  etc. 

1046.  Certain  officers  required   to  be  present  at  drawing. 

1047.  Mode  of  drawing  Jnrors;   minute  of  drawing;   list  to  be  delivered 

to  sheriff. 

1048.  SherlCf  to  notify  Jurors  and  make  return. 

1049.  Applicants  to  be  furnished  with  copies  of  Jury  lists. 

1050.  Names   of  Jurors  who  have  served,    to  be  kept  in   separate  bo.T. 

1051.  Jnrors   to  be  drairn  from   that  box,   when   flrHt  box   is  exhauHted. 

1052.  A   thirtl  Jury   box   to  be  kept.  »,.*>, 

1053.  When    old    ballots    therein    to    be    destroye<l    and    new    ballots    de- 

posited. 

1054.  Jurors,  when  to  le  drawn  from  third  l>ox. 

1055.  Application   of  oeitain   provisions  to   trial   Jurors. 

1056.  Justice   of   supreme   court,    or   county    Judge,    may    order   drawing 

of   additional    Jurors. 

1057.  Proceedings    upon    such    order.  ».         ,       , 

1058.  For  what  conrti,  and  by  whom,  additional  Jurors  may  be  onlerwl. 

1059.  How  such  addltiaial  Jurors  drawn  and  notifletl. 

1060.  Power  of  county  Judge,   as  to  attendance  of  Jurors. 

1061.  Powers  of  deputy  county  clerk,   under  this  artldi'. 

1062.  This  article  not  Cippllcable  to  New  York  and   Kings  counties. 

fl  1036-1040.  [Repealed  by  I-..  1909.  oh.  So.  See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  §|  500,  501,  505,  500,  508-512.] 

I  t04l.  [Repealed  by  L.  1909,  chs,  35  and  GO.  See  Con- 
solidated Laws,  tit.  Judiciary  Law,  $  507.  See  also  Code  of 
Criminal  Procedure,  §  229,] 

II  1042-1054.  [Repealed  by  L.  1909,  eh.  35.  See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  §§  20,  51^-520,  52S,  530,  543, 
545.] 

I  10S6.  [Am*d,  1909.]  Application  of  certain  provlsionii 
to   trlnl   Jaror«. 

The  provisions  of  title  five  of  this  chapter  apply  to  each  per- 
son notified  by  the  sheriff  as  provided  by  se<:tioa  five  hundred 
and  thirty-seven  of  the  judiciary  law. 

Am  d  by  L.  1»09,  cha.  65  and  240.  f  84.    Also  partly  ro|)ealwl  by  L.   1900 
ch.    35.     See  Ckmsolijlated   I-awH     tit.    Judiciary    I^w,    |   o.lT.    bee   note   o3   of 
notes   of  Board  of   Statutory  Consolidation   at  end  of  code. 

II  1066-1002.  [Repealed  by  L.  1000,  ch.  35.  See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  §§  513,  527-532,  5.35,  .5.38,  530, 
542,  543,  545,  565,  590,  (580.  ] 
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ARTIOLB   THIRD. 

Mode  of  striking  and  procuring  a  special  jury  ^  and  of  proourino 

a  foreign  jury. 

Sec.  1068.  What  courta  may  order  a  special  lary  to  be  atrack. 

1064.  Party  obtaining  order  to  gfye  eight  days'   notice. 

1065.  Mode  of  striking  jury. 

1066.  Jurors  ao  drawn  to  be  notified  to  attend. 

1067.  Jury  to  be  formed  as  in  other  cases. 

1068.  Provision  where  clerk  or  commissioner  of  jurors  Is  Interested. 

1069.  Party  applying  for  special  Jury  to  pay  expenses. 

1070.  Copy  of  order  for  foreign  jury  to  be  delivered  to  sheriff. 

1071.  Mode  of  obtaining  a  foreign  Jury. 

8  1068.  [Am'd,  1895.]  "Wliat  courts  may  order  a.  special 
Jary  to  be  struck. 

Where  it  appears  to  the  court,  that  a  fair  and  impartial  trial 
of  an  issue  of  fact,  triable  by  a  jury,  joined  in  an  action,  pending 
in  the  supreme  court,  cannot  be  had  without  a  struck  jury,  or 
that  the  importance  or  intricacy  of  the  case  requires  such  a  jury, 
the  court  must  make  an  order,  upon  notice,  directing  a  special 
jury  to  be  struck,  for  the  trial  of  the  issue.  The  order  mus£ 
specify  the  term,  and  it  may  specify  a  particular  day  in  the 
term,  when  the  jurors  must  attend. 

2  R.  S.  418,  f  46  (2  Edm.  435),  as  am'd  by  L.  1867,  ch.  6a0,  farther 
am'd;  L.  1890,  ch.  946. 

S  1064.  [Am'd,  1895.]  Party  obtalmlas  order  to  viTO 
elvlit  days'  notice. 

Unless  the  order  specifies,  or  directs  the  oflScer,  who  is  to 
strike  the  Jury,  to  fix  a  time  for  the  parties  to  attend,  the  party 
obtaining  it  must  give  at  leaat  eight  days'  notice  of  the  time 
when  he  will  attend,  before  the  clerk  of  the  county  in  which  the 
action  is  triable,  or,  if  it  is  triable  in  the  city  and  county  of  New- 
York,  or  the  county  of  Kings,  before  the  commissioner  of  jurors, 
for  the  purpose  of  having  the  jury  struck. 
L.  1890,  ch.  046. 

{  1066.    [Am*d,  1877.]     Mode  of  ■trlkliMr  J«ry. 

At  the  time  appointed,  the  clerk,  or,  in  his  absence,  the  deputy- 
clork.  or  the  commissioner,  as  the  cnse  requires,  must  attend  at 
his  office,  with  the  original  lists  or  books,  filed  or  kept  in  his  office, 
as  required  by  law,  containing  the  names  of  the  persons  who  are 
then  liable  to  serve  as  trial  jurors;  and,  in  the  presence  of  the 
parties,  or  their  attorneys  or  counsel,  must  strike  a  trial  jnry, 
as  follows: 

1.  The  clerk,  deputy-clerk,  or  commissioner,  must  select  froDi 
the  lists  or  books,  the  names  of  forty-eight  persons,  whom  he 
deems  most  indifferent  between  the  parties,  and  best  qualified 
to  try  the  issue;  and  must  make  and  certify  a  list  of  those 
names. 

2.  The  party,  on  whose  application  the  special  jury  was  directed 
to  be  struck,  or  his  attorney  or  counsel,  may  then  first  strike 
from  the  list  one  name;  the  adverse  party  or  his  attorney  or 
counsel  may  then  strike  therefrom  one  name;  and  so  alternately, 
until  each  party  has  stricken  out  twelve  names. 

3.  If  either  party  fails  to  attend,  at  the  time  and  place  of 
striking  the  jury,  or  neglects  to  strike  out  a  name,  the  clerk, 
deputy-clerk,  or  commissioner,  mnst  strike  for  him. 

:fi5tt 
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4.  The  clerk,  depat7-clerk,  or  comnmsioner,  must  thereupon 
make  out  a  list  of  the  names  of  the  twentj'-four  persons  not 
stricken  out,  and  must  certify  that  it  is  a  correct  list  of  the  per- 
sons drawn  to  serve  as  jurors,  pursuant  to  the  order  of  the  court. 
He  must  immediately  deliver  the  Ust  so  certified,  and  a  certified 
copy  of  the  order,  to  the  sheriff  of  the  county.  If  the  list,  from 
any  ward  or  town,  cannot  be  found,  the  clerk  must  make  (i  new 
list  from  the  ballots  then  in  use  for  jurors  for  that  ward  or 
town,  and  must  use  that  list,  upon  striking  the  jury,  in  place  of 
the  orii^inal  list. 

2  R.  S.  418,  f  48,  at  am'd  by  L.  1876.  ch.  00. 

§  1006.    Jurors  so  drawn  to  be  notllled  to  attend. 

The  sheriff  must  notify  the  persons  whose  names  are  contained 
In  the  list;  and  must  return  tne  names  of  those  notified,  to  the 
term,  at  which  they  are  required  to  attend,  as  prescribed  by  law 
for  notify in|^  and  returning  ordinary  trial  jurors. 

14..  I  49.    See  L.  1868,  ch.  322,  |  36,  as  modified  hy  L.  1873,  ch.  166.  |  1. 
I    106T.     [A]a*d,   18IM(.]      Jnry    to    be    formed   as    in    otber 


From  the  persons  so  notifie<l  and  attending,  a  jury  must  be 
formed  for  the  trial,  and  the  issue  must  be  tried,  ns  prescribed  in 
this  chapter  with  respect  to  an  ordinary  jury  trial.  The  court 
has  the  same  power  to  excuse  or  discharge  a  juror,  and  1o  cause 
additional  jurors  to  bp  drawn,  or  talesmen  to  attend  as  upon  an 
ordinary  jury  trial.  But  the  court  may,  in  its  discretion,  set 
aside  an  additional  juror  so  drawn,  or  a  talesman,  upon  the  ob- 
jection of  either  party,  without  a  formal  challenge,  out  neither 
party  shall  have  more  than  two  peremptory  challenges. 

L.   1986.  ch.  M6. 

I  1068.  [Am'd,  1884.]  Pro-vlnlon  wbere  clerk  or  eon»-> 
ntlsaloner  of  Jnrors  la  interested. 

If  It  appears  to  the  court,  to  which  an  application  for  a  special 
jury  is  made,  that  the  clerk,  or  the  commissioner  of  jurors,  as 
the  cose  may  be,  is  interested  in  the  action;  or  is  related  to 
either  of  the  parties;  or  is  not  indifferent  between  them;  the 
court  must  appoint  two  disinterested  persons  to  strike  the  jury; 
and  the  court  may,  In  its  discretion,  in  any  case  appoint  two  such 
persons  to  strike  such  jury.  The  persons  so  appointed  possess, 
for  the  purposes  of  the  action,  all  the  powers  conferred,  by  this 
article,  upon  the  clerk,  or  the  commissioner  of  jurors. 
Id.,  i  61;  L.  1884,  ch.  460. 

I  10e9.    Partr  applrtnir  for  special  Jnry  to  par  expenses. 

The  expense  of  striking  a  special  jury  must  be  paid  by  the 
party  applying  for  it,  and  shall  not  be  taxed  in  the  costs  of  the 
action. 
Id..  §  52. 

§  1070.  Copy  of  order  for  forelarn  Jury  to  be  delivered 
to  alaerilf. 

Where  an  order  for  a  trial  by  a  foreign  jury  is  made,  a  certi- 
fied copy  thereof  must  be  deliverwl  to  the  sheriff  of  the  county, 
from  which  it  is  to  be  drawn;  who  must  give  notice  thereof  to 
the  clerk  of  that  county,  and  also,  in  the  city  and  county  of  New- 
York,  or  the  county  of  Kings,  to  the  commissioner  of  jurors,  at 
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least  twenty  days  before  the  first  day  of  the  term,  at  which  the 
foreign  jury  is  required  to  attend. 

2  B.  S.  410,  8  10  (2  Edm.  427). 

S  1071«    Mode  of  obtalninar  a  forelorn  Jary.' 

The  clerk,  or,  in  the  county  of  Kings,  the  commissioner,  to 
whom  the  notice  is  given,  must  draw  the  names  of  twenty-foar 
persons,  in  the  same  manner,  and  in  presence  of  the  same  officers, 
ns  prescribed  by  law,  with  respect  to  ordinary  trial  jurors;  except 
that  notice  of  the  drawing  need  not  be  published.  A  certified 
list  of  the  names  drawn  must  be  delivered  to  the  sheriff,  who 
must  notify  each  person  drawn,  and  make  a  return,  as  in  an 
ordinary  case. 

Id..  I  n. 
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ARTICLB   FOURTH. 

Penalties  for  wm-attendanoe» 

lec.  10T2.  Fine  to  be  imposed  for  non-attendance. 

1073.  Order  to  abow  cause,  wben  Juror  was  not  personally  notified. 

1074.  Id.;  If  default  was  at  trtal  tenn. 

1075.  Duty  of  clerk  and  sheriff. 

1070.  Proceedings  upon  retnm  of  tocb  order. 

1077.  Wben  proceedings  to  ceaee. 

1078.  "nils  article  not  applicable  to  New-Tork  and  Kings  countleft. 


if  107X-1078.  r  Repealed    by    L.    1909,    ch.    36.     S 
aated  Laws,  tit.  Judiciary  Law,  8|  551-558,  590,  680. 


See    Consoli 
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TITLB  IV. 

Trial  Jurors  in  New- York  and  Kings  counties;  mode  of  se- 
lecting them,  and  of  procuring  their  attendance. 

Article  1.  ProvIsloDB  relating  to  trial  Jurors  In  the  city  and  county  of  New* 
York. 
2.  Provlalons  relating  to  trial  Jurors  In  the  county  of  BJngs. 

ARTICLE  FIRST. 

Provisions  relating  to  trial  jurors  in  the  city  and  county  of  A'etr- 

York. 

Sec.  1079.  Quallflcatlons  of  trial  Jurort. 

1080.  Wbo   deemed  a  resident. 

1081.  Persons  exempt  from  serylce. 

1082.  Evidence  of  right  to  exemptloD  In  certain  cases. 

1083.  Military   officers   required   to   certify   to  commissioner  peieoos  per- 

forming  full   militar/  duty. 

1084.  Jury  year;  length  of  Jury  serrlce  required  and  allowed. 

1085.  When  court  may  temporarily  excuse  Juror  from  attendance. 

1086.  In  other  cases,  Juror  to  be  excused  only  on  showing  certain  facts. 

1087.  Juror  applying  to  court  to  be  exouiied  must  produce  notice,  etc. 

1088.  Service  in  a  court  not  of  record;  when  an  excuse. 

1089.  Clerk  of  court  to  certify  to  commissioner  as  to  attendance,  excuses, 

fines,   etc.,   of  Jurors. 

1090.  Commissioner  of  Jurors  to  select   trial  Jurors;  his  general   powers. 

1091.  Commissioner    may   appoint   aHglstnnts,   etc.;    who  suiy    administer 

oaths. 

1092.  All  public  officers  required  to  aid  the  commissioner. 

1093.  Expenses  of   commissioner's  office;    how   paid. 

1094.  List  of  Jurors  to  be  prepared,   etc.;  commissioner  to  decide  as  to 

exemptions. 
1096.  Persons  may  tie  required  to  testify  as  to  juror's  liability  to  serrs. 
Penalty  for  disobedience. 

1096.  Commissioner  to  return  lists  to  county  clerk;  correction  of  lists. 

1097.  Old    ballots   to    be   destroyed    and    new   ballots   deposited;    sapple- 

meutal  lists;   new  ballots  therefor. 
1008.  Number  of  Jurors  to  be  drawn  for  each  term  of  court  of  record. 

1099.  When  Jurors  to  be  drawn;   what  officers  to  attend  Jury. 

1100.  Notice  of  drawing. 

1101.  Proceedings  if  officers  do  not  appear. 

1102.  When  Jury  to  be  drawn  on  adjourned  day. 
1108.  Mode  of  drawing;  minute;  lists. 

1104.  Id.;  where  term  consists  of  two  or  more  parts. 

1106.  Commissioner  may  issue  notice  to  Jurors  drawn. 

1106.  SherlfT  to  notify  Jurors  and  make  return. 

1107.  Clerk   of  court   to  certify  as   to  mode  of  service. 

1108.  Court  may  order  new  panel  to  be  drawn  during  term. 

1109.  Court  of  record   to  fine  Juror  for  non-attendance:    power  to  remit 

fine. 

1110.  Juror  may  also  be  arrested  and  compelled  to  serve. 

1111.  Jurors    for    distriot    courts;    how    selected:     punishment    for    non- 

attendance ;   clerk's  duty;  penalty  for  neglect. 

1112.  Sheriff's  Jury:    how   selected,    etc. 
Ills.  Remitting  and  enforcing  Jury  fines. 
1114"l!ie.   [Repealed.] 

1117.  Uncollected  fines,   enforcement  of. 

1118.  CommlsRioner  to  receive  fines :   accounts  of. 

1119.  Corporation  counsel  to  prosecute,   etc. 

1120.  Penalty,  for  phvsiclan  giving  false  certificate. 

1121.  Persons  required  to  furnish  Information:  penalty  for  refusal,  etc 

1122.  Punishment  for  bribery  of  officer,  etc.,  by  Juror  drawn. 

1123.  Id.;    for   officer   accepting   bribes,   etc, 

1124.  Id.:  for  concenling  offer  to  take  bribe,  etc. 
112B.  False  swearing;  when  perjury. 

M  1070-1113.  [Roppaled  by  L.  1909.  ch.  r^5.  See  Consolidated 
Laws.  tit.  Judiriary  Law,  H  .'49,  591-595.  597-599,  t50l-(W). 
Section  K>9.S  is  omitted  because  siiperBeded  by  L.  1901,  ch.  002, 
§  1.  Section  1111  is  omitted  because  covered  by  Municipal 
Court  Act  (L.  1902,  cb.  580,  §  2:W).l 
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I  11L4.  [Repealed,  ch.  343,   L.   1889.] 

I  1115.   [Repealed,   ch.   343,   L.    1889.] 

J  1116.   [Repealed,  ch.   343,   L.   1889.] 

If  1117-1119.  [Repealed    by    L.    191)9.    ch.    35.     See    Consoli- 
dated I-aw8,  tit.  Judiciary  Law,   §§  G(iO-(H>7.] 

I  1120.   [Repealed    by    I..    1909,    ch.    88.     See    Penal    Law, 
§   1232.] 

S  1121.   [Repealed    by    L.    19(.)9,     ch.    35.     See    Consolidated 
Laws,  tit.  Judiciary  Law,  §  590.] 

IS  1122-1125.  [Repealed  by  L.  1909,  ch.  88.     See  Penal  Law, 
il  1233,  1235.J 
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ARTICI.K   SEiCOIfD. 

Promsiont  relating  to  trial  jurors  in  tte  ooun^  of  Kingt. 

IIW.  a:,uu:\'-.-,..ner  at  Juron  to  HlNt  Irlml  Juror.  ;  nie  «ner.l  powan 

Is!'  Fl''''V'''7'"''"'t<«'w"PHWls«in;,tl«,M.lt«rtvr.evli)eooeofMempUoo. 

ilS'  Ot' '?"!*'  *liBn  flr»t  Ixjx  vlllBUiMi].' 

""*'  '^"y"'"'""'""'  lo  noilfy  JiirorB  anedio  fcnpcnr ;  lioinl  tor  nmlMaii  aad 
lin.  00mjM^I,«lM"r  lo  coUeoc  nnn,  and  lo  make  relurn  oT  unpMd  Dim:  praeepi 
IIM.  ''1|;;'',,;^:;||^'-"'"1«P'«'  uo^er  pr«»pt.  to  t*  do.HMed  and  nifanwd  m 
I!S-  J!ft""ii'*"iii-^-h«reed. 

M  limt-JlBT.  IRei)«.!ed  hv  L"l9M™h!  3S.     See  Connoli dated 


«.  I0,t.5,a.|        FOHMATIOX   OF   THE   JURY.  §§  1163-«5 

TITLE  V. 

Trial  by  jury. 

Article  1.  F^raaatloB  of  the  jury. 
2.  The  TettUct. 

ARTICLE    FniST. 

Formation  of  the  Jury. 

■ee.  1163.  Clerk  to  prepare  ballots  of  jnrora  for  trlaL 

1164.  Clerk   to   draw   ballots. 

1165.  Mode  of  drawing  ballots. 

1166.  Persons  drawn,  etc.,  to  form  the  Jury. 

1167.  Ballots  drawn,   wben  to  be  deposited  in  a  second  box. 

1168.  Id.;  wben  to  be  returned  to  the  first  box. 

1160.  Ballots  of  absentees,  etc.,  to  be  returned  to  first  box. 

1170.  New  Jury  may  be  drawn  while  first  Is  empanelled. 

1171.  Wben  talesmen  to  be  procured,  or  Jurors  drawn  from  third  box- 

1172.  When  talesmen  to  be  procured. 

1173.  If  sheriff  Is  a  party,  court  may  appoint  a  {person  to  act  for  him. 

1174.  Duty  of  sheriff  and  of  talesmen. 

1175.  Jury  competent,  although  containing  only  part  or  none  of  oiiginsi 

paneL 

1176.  Peremptory  challenges  In  a  cItU  action. 

1177.  No  challenge  allowed  because  officer  drawing  Is  a  party,   etc. 

1178.  No  challenge  allowed  because  ofllcer  notifying  Is  a  party,  etc. 

1179.  Cballenges  In  penal  actions. 

1180.  Challenges  iiow  tried.    Exceptions  to  and  review  of  the  determina- 

tion ef  the  eoart,  in  reference  thereto. 

I  1168.  Cleric  ta  prepare  ballots   of  Jurors  for  trial. 

At  the  opening  of  a  term  of  a  court  of  record  at  which  isBues 
of  fact  are  to  be  tried  by  jury,  the  clerk  must  cause  ballots,  uni- 
form, as  nearly  as  may  be,  in  appearance,  to  be  prepared,  by 
writing  the  name  of  each  person,  returned  to  the  term  as  a  trial 

eror,  with  his  proper  additions,  on  a  separate  piece  of  paper, 
e  must  roll  up  or  fold  each  ballot,  in  the  same  manner,  as 
nearly  as  may  be,  so  as  to  resemble  the  others,  and  so  that  the 
name  is  not  visible.  The  ballots  must  be  deposited  In  a  sufficient 
box,  from  which  they  must  be  drawn,  as  prescribed  in  this 
article. 
9  B.  8.  490,   S  Se  (2  Edm.  488). 

i  1104.  Cleric    to    draw    ballots. 

When  an  issue  of  fact,  to  be  tried  by  a  jury,  is  brought  to 
trial,  the  clerk,   under  the  direction  of  the  court,   must  openly 
draw,  out  of  the  box,  as  many  of  the  ballots,  one  after  another, 
as  are  sufficient  to  form  a  jury. 
Id.,  I  60. 

i  1166.  Mode  of  drafrfns  ballots. 

Before  the  first  ballot  is  drawn,  the  box  must  be  closed  and 
well  shaken,  so  as  thoroufchly  to  mix  the  ballots:  and  the  clerk 
must  draw  each  ballot,  without  seeing  the  name  written  on  any 
of  them,  through  an  ai>erture,  made  in  the  lid  of  the  box,  large 
enough  only  to  admit  his  hand  conveniently. 

M.,  I  66. 
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1  1160.  [Aiu*d,  1883.]  Persons  drawn,  eto.,  to  form  tMe 
Jury. 

The  first  twelve  persons  who  appear,  as  their  names  are  drawn 
and  called,  and  are  approved  as  indifferent  between  the  parties, 
and  not  discharged  or  excused,  must  be  sworn,  and  constitute 
the  jury  to  try  ihe  issue.  Persons  shall  be  disqualified  from  sit- 
ting as  jurors  if  related  by  consanguinity  or  affinity  to  a  party 
to  the  issue  in  the  same  cases  in  which  judges  are  disqualified. 
The  party  related  to  the  juror  must  raise  the  objection  before 
the  case  is  opened;  but  any  other  party  to  the  issue  may  raiie 
the  objection  within  six  mouths  from  the  date  of  verdict. 

2  R.  S.  420.  I  61;  L.  1883,  cb.  234. 

I  1167.  Ballots  drairn,  frben  to  b«  deposited  In  a  aeoomd 
box. 

The  ballots,  containing  the  names  of  the  jurors  so  sworn,  must 
be  then  deposited  in  another  box,  and  there  kept,  apart  from  the 
other  ballots,  until  that  jury  is  discharged. 

Id.,  S  62. 

i   1168;   Id.)   irben  to   be  returned   to  the   first   box. 

After  that  jury  is  discharged,  the  ballots  containing  their 
names  must  be  again  rolled  up  or  folded,  as  prescribed  in  section 
1163  of  this  act,  and  returned  to  the  box  from  which  they  were 
first  taken;  and  the  same  course  must  be  pursued,  as  often  as  an 
issue  is  brought  to  trial  by  a  jury. 

Id.,  S  63. 

S  1169.  nallots  of  absentees,  etc.,  to  be  returned  to  first 
box. 

The  ballot,  containing  the  name  of  a  juror,  who  is  absent,  when 
his  name  is  drawn  or  called,  or  is  set  aside,  or  excused  from 
serving  on  that  trial,  must  be  again  rolled  up  or  folded,  in  the 
same  manner  as  before,  and  returned  to  the  box,  containing  the 
undrawn  ballots,  as  soon  as  the  jury  is  sworn. 

Id.,  «  67. 

S  1170.  NeTT  Jnry  may  be  draTFn  while  first  Is  empanel- 
led. 

If  an  issue  is  brought  to  trial  by  a  jury,  while  a  jury  is  em- 
panellod  in  another  cause,  at  the  same  term,  and  not  then  dis- 
charged, the  court  may  order  a  jury,  for  the  trial  of  that  issue,  to 
be  drawn,  out  of  the  box  containing  the  bullots  then  undrawnr 
but,  in  any  other  case,  the  ballots,  containing  the  names  of  all 
the  trial  jurors,  rettirned  at,  and  attending  the  term,  must  be 
placed  together  in  the  same  box,  before  a  jury  is  drawn  there- 
from. 
Id.,  I  64. 

§  1171.  rAni*d,  1K7f>,  lOCm.l  ^Vhen  talesmen  to  be  pro- 
cured, or  Jnrors   dra^-n   from   third    box. 

If  a  sufficient  number  of  jurors,  duly  drawn  and  notified,  do  not 
attend,  or  cannot  be  obtained  to  form  a  trial  jury,  the  court 
may,  in  any  county  except  Westchester,  direct  the  sheriff  to  re- 
quire the  attendance  of  such  a  number  of  talesmen,  from  the 
bystanders,  or  from  the  <-()unty  at  large,  qualified  to  serve  as 
trial  jurors,  as  it  deems  sutflcient  for  the  r>"rpose.  In  West- 
chester county,  the  court  must  direct  the  sheriff  to  draw  a  suffi- 
cient number*  of  >)nllots  from  th«'  first  box.  sjiecified  in  section 
five   hundred    niul   eifiht   of   the  judicary   hiw;   if   there   in   not  a 
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sufficient  number  of  ballotK  romainiuf?  therein,  to  draw  the  resi- 
due from  the  second  box,  specified  in  section  five  hundred  and 
twenty-three  ot  the  judiciary  law.  In  any  other  county,  except 
New  York  and  Kings,  it  may,  in  it»  di>«cretiou,  instead  of  direct- 
ing' him  to  require  taleHuien  to  attend,  din^ct  him  to  draw  a  MUtfi- 
lient  number  of  ballots  from  the  third  Iwx,  Hpecitied  in  section 
five  hundred  and  twenty-four  of  the  judiciary  hiw.  In  cither  case, 
the  sheriff  must  notify  the  persons  thus  drawn  to  attend  forth- 
with, or  upon  a  day  fixed  by  the  court.  If,  for  any  rcascm,  a 
sufficient  number  of  jurors  to  try  the  issue  is  not  otitaiiuMl,  from 
the  f>crson.s  notified,  under  an  order  made  as  prescriiied  in  this 
se^'tion,  the  court  may  make  another  ordi'r.  or  su(  cessive  orders, 
until  a  sufficient  number  is  obtained;  and  in  making  each  order, 
the  court  maj'  exercise  the  same  discretion,  as  in  making  the 
first  order. 

2   R.    S.    520.    I   .54.   am'd.    AmM    by   li.    1900,   cb.    05.    I    3.    See  note   54 

r»f  not'-s  of  Biionl  of  SiHtutory  Consolhlatlon  at  en<l  of  vihU'. 

9  1172.  "Wben    talemnen    to    be    procured. 

In  any  county,  except  New-\''ork,  Kings,  or  Westchester,  the 
court  may  also  direct  the  sheriff  to  require  the  attendance  of  such 
a  nuralK'r  of  qualified  talesmen,  for  tlie  trial  of  an  issue  of  fact, 
as  it  deems  sufficient,  where,  by  reason  of  one  or  more  juries 
hieing  empanelled,  or  for  any  other  reason,  no  ballot  remains  un- 
drawn;  or  where,  in  consequence  of  jurors  being  set  aside,  a 
janir  cannot  be  obtained,  for  the  trial  of  that  issue,  from  the 
liM  of  those  returned. 

Part  or  !d.,   |  65. 

i  1173.  If  aherlll  !■  a  partr»  court  ni»r  appoint  » 
person    to   act   for   him. 

If,  in  a  case  specified  in  the  last  two  sections,  the  sheriff  is  a 
party  to  the  issue,  the  court  must  appoint  a  disinterested  person, 
to  act  iu  place  of  the  sheriff.  For  that  purpose,  the  person  so 
apiiointed  possesses  all  the  powers,  and  is  subject  to  all  the 
duties  and  liabilities  of  the  sheriff,  with  respe<'t  to  the  matters 
specified  in  those  sections. 

Part  of  same  ji^ctlon,   amM. 

I  1174.   iAm'd,  1908.]     Dnty  of  aherlff  and  of  talesmen. 

The  sheriff,  or  person  appointed  by  the  court,  must  notify  the 
rwinLsite  number  of  persons  to  attend,  an<l  make  return  thereof, 
as  prescribed  in  section  fire  hundred  and  thirty-six  of  the  ju- 
diciary law;  except  that  each  person  must  be  re<iuired  to  attend 
forthwith.  Each  person  so  notifietl  must  attend  forthwith,  and, 
unless  excused  by  the  court  or  set  aside,  must  serve  as  a  juror 
tipf>n  the  trial.  For  a  neglect  or  refusal  so  to  do,  he  maybe 
fined,  in  the  same  manner  as  a  trial  juror,  regularly  drawn  and 
notified,  as  prescribe<l  in  the  judi<'iary  law;  and  he  is  subject  to 
the  same  exceptions  and  challenges,  as  any  other  trial  juror. 

Id.,  f  .'jr..  Am'd  by  L.  1900,  rli.  05.  S  3.  Scm'  note  5.'  of  notos  of  Board 
af   StalTifory   r<»nsciliilatIoii    at    tnid    of   rf)d»*. 

§  117:(.  rAm*d.  1877.]  Jury  competent,  althouitrh  con- 
tatnlniP  only  part  or  none  of  oriirtnal  panel. 

It  is  not  a  valid  objection   to  a  jury,   procnnnl  as  prescribed 
in  the  last  four  .sections,  that  it  contaiiii*  none  of  the  jurors  orig- 
in;! Ily    ri'turne*!    to   the    term,    or    is   only    nartially   composed    '^t 
such  jnrors. 
'^em&iiidiT  of  id.,   S   65,   extended. 
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1  117«.  [Ain*cl,  1894.]  Peremptory  cliallenirea  tn  a  cItII 
action. 

Upon  the  trial  of  an  issue  of  fact,  joined  in  a  civil  action  In  a  court 
of  record,  each  party  may  peremptorily  challenge  not  more  than  six 
and  in  a  court  not  of  record  each  party  may  peremptorily  challenge 
not  more  than  three  of  the  persons  drawn  as  jurors  for  tne  trial. 

L.   1804,   ch.  434. 

i  1177.  No  challenflre  alloired  because  olReer  dra^vlnjr 
1m  II.  vnrty,  etc. 

It  l»  not  a  good  cause  of  challenge,  to  the  panel  or  array  of 
trial  jurors,  in  an  action  in  a  court  of  record,  that  the  officer 
who  drew  tbeni  is  a  party  to,  or  interested  in  the  action,  or  coun- 
sel or  attorney  for,  or  related  to,  a  party 

2  R.  S.  420.   i  56  (2  Edm.  437). 

I  1178.  Ko  challenire  allo'vred  because  olllcer  notlfrlaff 
In   a  varty,   etc. 

It  is  not  a  good  cause  of  challenge  to  the  panel  or  array  of  trial 
jurors,  in  an  action  in  a  court  of  record,  that  they  were  notified 
to  attend  by  an  officer,  who  is  a  party  to,  or  interested  in,  the 
action,  or  related  to  a  party;  unless  it  is  alleged  in  the  challenge, 
and  is  established,  that  one  or  more  of  the  jurors  drawn  were 
not  notified,  and  that  the  omission  was  intentional. 

Id.,   I   57. 

f  1170.  rAm'd,  lf>03.]    ChallenflreM  in  penal  actions. 

In  an  action,  in  a  court  of  record,  or  not  of  record,  wherein  a 
city,  town  or  county  is  a  party,  it  is  not  a  good  cause  of  chal- 
lenge to  a  trial  juror,  or  to  an  officer  who  notified  the  trial 
jurors,  that  the  juiH>r  or  the  officer  Is  a  resident  of,  or  liable  to  pay 
taxes,  in  the  city,  town  or  count.T,  which  is  a  party  to  such  actiou. 

Id.,  t  r>8.  Soe.  also.  2  R.  S.  Sol.  I  2  (2  Bdin.  571) ;  U  1903.  ch.  2M.  la 
effect  Sept.   1.   1903. 

f  1180.  [Ain*d,  1877,  lOOl,  1011.1  Challemres  bow  tried. 
Rxeeptlons  to  and  revle^w  of  the  determination  of  the 
court,   in    reference    thereto. 

An  objection  to  the  qualifications  of  a  juror  is  ay&ilable  only 
upcm  a  challenge.  A  challenge  of  a  juror,  or  a  challenge  to  the 
panel  or  array  of  jurors,  must  be  tried  and  determined  by  the 
court  only.  Either  party  may  except  to  the  determination,  and 
it  ma.v  be  reyiewed,  upon  a  question  of  fact,  or  a  question  of  law, 
or  both,  as  where  an  issue  of  fact  presented  by  the  pleadings  is 
tried  by  the  court;  except  that  where  one  or  more  exceptions  are 
taken  to  the  rulings  of  the  court,  made  after  the  jury  is  em- 
panelled, an  exception  to  the  determination  of  a  challenge  most 
be  henrd  at  the  same  time;  and  the  case  must  contain  the  matten* 
necessary  to  present  it,  upon  the  facts,  or  the  law,  or  both.  The 
fact  that  a  juror  is  in  the  employ  of  a  party  to  the  action:  or.  if 
a  party  to  the  action  is  a  corporation,  that  he  is  an  employee 
thereof  or  a  shareholder  or  a  stockholder  therein;  or  in  action? 
for  flanijiges  for  injuries  to  person  or  property,  that  he  is  a 
shnrolioldor,  stockholder,  director,  officer  or  employee,  or  in  any 
manner  interested,  in  any  insurance  company  issuing  policies  for 
protection  against  liability  for  damages  for  injury  to  person  or 
property,  shall  constitute  a  good  ground  for  a  challenge  to  the 
favor  as  to  such  juror. 

L.  1873.  rh.  427,  |  1  (9  Bdra.  609).  am'd.  See  f  992;  L.  1901,  cb.  243; 
L.    1011,    cb.    206,    In    effect   Sept.    1,    1911. 
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ARTICLE    SCCOND. 

The  verdict, 

Im.  1181.  Discharge  of  jaij  falling  to  agree. 

1182.  Plaintiff  cannot  submit  to  nonsuit  after  Jury  retirM. 

1183.  In  an  action  to  recover  money,  Jury  to  assess  damage*. 

1184.  How  double,  treble,  or  increased  damages,  fonud  and  awarded. 

1185.  When  yerdict  to  be  taken,  subject  to  tbe  opinion  of  the  court. 

1186.  General  and  special  Terdict  defined. 

1187.  General  or   special  verdict,    wben  rendered;    special  finding  witli 

general  verdict. 

1188.  Special  finding  controls  general  verdict. 
1168.  Entry  of  vetdict;  subsequent  proceedings. 

1  1181.  DIsebarire  pOt  Jury  falling  to   aar'ee. 

Where  a  jury  is  empanelled  to  try  au  issius  to  make  an  Inquiry, 
or  to  assess  damages,  in  an  action  in  a  court  of  record,  or  not  of 
record,  or  in  a  special  proceeding  before  an  officer,  if  the  jurors 
oannot  agree,  after  being  kept  together,  for  such  a  time  as  is 
deemed  reasonable,  by  the  court  before  which,  or  the  officer 
before  whom,  they  were  empanelled  the  court  or  officer  may  dis- 
chai^e  them,  and  issue  a  precept  for  a  new  jury,  or  order  another 
ivj  to  be  drawn,  as  the  case  requires;  and  the  same  proceedings 
mast  be  had  before  the  new  jury,  as  if  it  was  the  jury  first  em- 
panelled. 

2  R.  S.  654,   S  26   <2  Edm.  575). 

I  1182.  Plaintiff  cannot  snbmit  to  nonsnlt  after  Jury 
retirM. 

It  is  not  necessary,  in  an  action  in  a  court  of  record,  to  call 
the  plaintiff,  when  the  jurors  are  about  to  deliver  their  verdict; 
and  the  plaintiff,  in  such  an  acfion.  cannot  submit  to  a  nonsuit, 
after  the  cause  has  been  committed  to  the  jury,  to  consider  the 
Terdict. 

S  1183.   In     austion    to     recover    nionexy    Jury     to    anaeva 

In  an  action  to  recover  a  sum  of  money  only,  if  a  verdict  is 
fonnd,  either  in  favor  of  the  plaintiff,  or  in  favor  of  a  defendant, 
who  has  set  up  a  counterclaim  for  a  sum  of  money,  the  jury 
most  assess  the  amount  of  damages.  The  jury  may  also,  under 
the  direction  of  the  court,  assess  the  amount  of  the  damages, 
where  the  court  directs  judgment  for  the  plaintiff,  on  the  plead^ 
inga. 

Co.  Proc.,  part  of  |  263.  The  remainder  of  that  section  is  covered  by  ||  503 
ud  fi04,  ante. 

I  1184.  Ho'vr  double,  treble,  or  increaaed  dantairea,  fonnd 
amd  avrardcd. 

Where  double,  treble,  or  other  increased  damages  are  given  by 
atatute,  sinele  damages  only  are  to  be  found  by  the  jury;  except 
In  a  case  wnere  the  statute  prescribes  a  different  rule.  The  pnm 
•0  fonnd  muat  bo  increased  by  the  court,  and  judgment  rendered 
accordingly. 

Bhilwdtea  the  rale  in  8  Jobns.  64S,  and  25  Wend.  420. 
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S   1186.   [Am*d,  1870.]    \%'hen  verdict  to  be  taken.,  «abj««t 
to  the  opinion  of  tlie  court. 

Where,  upon  the  trial  of  an  issue  by  a  jury,  the  case  preBeati 
only  questions  of  law,  the  judge  may  direct  the  jury  to  render 
a  verdict,  subject  to  the  opinion  of  the  court.  NotwithBtanding 
that  such  a  verdict  has  been  rendered,  the  judge  holding  the  trial 
term  may,  at  the  same  term,  set  aside  the  verdict,  and  direcl 
judgment  to  be  entered  for  either  party,  with  like  effect  and 
like  manner,  as  if  such  a  direction  had  been  given  at  the  trial 
An  exception  to  such  a  direction  may  be  taken  as  prescribed  in 
section  nine  hundred  and  ninety-four  of  this  act. 

Co.  Proc.,  part  of  |  266,  am'd.     Se«  I  12S4,  pMt. 

§  118U.  General  and  ■peeial  Tierdlet  defined. 

A  general  verdict  is  one,  by  which  the  j^ry  pronounces,  gener 
/*lly,  upon  all  or  any  of  the  issues,  in  favor  either  of  the  plaintiff 
or  of  the  defendant.  A  special  verdict  is  one,  by  which  thf 
jury  finds  the  facts  only,  leaving  the  court  to  determine,  which 
party  is  entitled  to  judgment  thereupon. 

Id.,  1260. 

11187.  [Am'd.    1886,    1004.1     General    or    special    ▼erdlet, 
en  rendered  I  special  llndlnar  with  ireneral  verdict. 

In  an  action  to  recover  a  sum  of  money  only,  or  real  property, 
or  a  chattel,  the  jury  may  render  a  general  or  special  verdict,  in 
its  discretion.  In  any  other  action,  except  where  one  or  mure 
specific  questions  of  fact,  stated  under  the  direction  of  the  court, 
are  tried  by  a  jury,  the  court  may  direct  the  jury  to  find  a  speoinl 
verdict,  upon  all  or  any  of  the  issues.  Where  the  jury  finds  a 
general  verdict,  the  court  may  instruct  it  to  find  also  specially, 
upon  one  or  more  questions  of  fact,  stated  in  writing.  The 
special  verdict  or  special  finding  must  be  in  writing;  it  must 
be  filed  with  the  clerk,  and  entered  in  the  minutes.  When  a 
motion  is  made  to  nonsuit  the  plaintiffs  or  for  the  direction  of 
a  verdict,  the  court  may,  pending  the  decision  of  sn?h  motion, 
submit  any  question  of  fact  raised  by  the  pleadings  to  the  jury 
or  require  the  jury  to  assess  the  damage.  After  the  jury  shall 
have  rendered  a  special  verdict  upon  such  submission  or  shall 
have  assessed  the  damage,  the  tourt  may  then  pass  upon  the 
motion  to  nonsuit  or  direct  such  general  verdict  as  either  party 
may  ho  entitled  to.  On  an  appeal  from  the  judgment  entereJ 
upon  such  nonsuit  or  general  verdict,  such  special  verdict,  or 
general  verdict,  shall  form  a  part  of  the  record,  and  the  ap- 
pellate division  or  the  court  of  appeals  may  direct  such  judg- 
m<^ut  thereon  as  either  party  may  be  entitled  to. 

Id.,  last  paragraph  of  §  261;  L.  1895,  cb.  &46;  L.  1904.  ch.  131.     In  effect 
March  28.  1904. 

I  1188.  Special  Undinar  eoniroln  ureneral  verdict. 

Where  a  special  finding  is  inconsistent  with  a  general  verdict, 
the  former  controls  the  latter,  and  the  court  must  reader  judgment 
accordingly. 

Id.,  i  262. 

i  118f>.  [Am'dy  1877.J  Entry  of  verdietf  sabaeanent  pre* 
oeedinjrii. 

When  ♦he  jury  renders  a  verdict,  or  6ndB  ui>oa  one  or  mort 

Mpecific  questions  of  fact,  stated  under  the  direction  of  the  court, 

the  clerk  must  make  an  entry,  in  his  minutes,  specifying  the  time 

snd  place  of  the  trial;  the  nami's  of  the  jurors  and  witnes.ses:  tiit 
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rerdict,  or  the  qnestioos  and  findings  thereupon,  as  the  case  re- 
quires; and  the  direction,  if  any,  which  the  court  gives,  with 
respect  to  the  subsequent  proceedings.  Upon  the  application  of 
the  party  in  whose  favor  a  general  verdict  is  rendered,  the  clerk 
must  enter  judgment,  in  conformity  to  the  verdict,  unless  a 
different  direction  is  given  by  the  court,  or  it  is  otherwise 
■pecially  prescribed  hy  law. 
Of.  PcK.,  part  of  S  264.     • 


§§1190-1199  JURORS   AXD  JURIES^  c.  10,t.6 


TITLE  VI. 

Miscellaneous    provisions;    inclndinij    those    relating    to 

embracery,  and  other  acts  of. 

Soo.   1190.  Trials  by   Jury  to  be  hh  herein  provided. 

1191.  Venire  not  nwewiar.v. 

1192.  JuroFH  not  to   be  questioned  for  their  venllet. 

1193.  I»enalty  when*  Juror  takes  iflft,   rtr. 

1194.  Kmbracery :    i>enalty   then«for. 

1195.  IVnalty   for  Juror's  non-attendance   In   special  proceeding. 
1190.  ShfTlff.    etc..    Ut  keep  Jury   In  sp«H'lal   priK'wdlnjf :   penalty. 
1197.  Notice  of  ImpoMttlon  of  fine. 

119S.  tS|ie<lal    return   of  tlcllnquency   and   fine   to   counts*   court. 
1199.  Collection   or  remlK^lun   of  flni*. 

§  llf>0.  [Ain*d,  1007,  IfNm.]  TrlnlR  by  Jnry  to  be  as 
bereln    provided. 

A  trial  by  a  jury,  of  an  issue  of  fact,  joinod  in  a  civil  action,  in 
a  court  of  record,  must  be  had,  as  prescribed  in  this  chapter;  e.\- 
co])t  in  a  case  where  it  is  otherwise  speciallj'  prescribed  by  law. 
The  court  may,  upon  the  application  of  either  party,  exclude  from 
the  court-room  the  jurors  sitting  in  an  action  during  the  argumeut 
of  a  motion  for  non-suit,  dismissal  of  the  complaint  or  directiou 
of  u  verdict. 

2  R.  8.  419,  §  53  (2  Eklra.  437).  remodelled.  L.  1907,  ch.  502.  AmM 
by  L.  1909.  ch.  03,  f,  '.i.  Also  imrtly  repealed  by  L.  1909.  ch.  .14.  Sh* 
Con.soIldattHi  I^wa,  tit.  (Mvil  IlUbts  Law,  |  12.  See  note  60  of  note«i  of 
Board  of  Statutory  Consolidation  at  end  of  code. 

f   1181.  Venire    not    necenaary. 

A  venire  to  procure  jurors  cannot  be  issued  in  a  civil  actioD, 
brought  in  a  court  of  record,  except  as  specially  prescribed  by  law. 

Id.     410,   §  9    (2  Edm.   427 K 

f  1102.  [Repealed  by  L.  19()9,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,  §  14. J 

§§  1103-1104.    [Repealed  by  L.  1901),  ch.  88.     See  Penal  Law, 
J  375,  377.] 


H  ii»R-li09.    [ReDealed  by  L.  llKm,  ch.  35.    See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  55*.)-504.J 
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CHAPTER  XL 
Judgments. 

TITLV    I«—  JaiffmeBt  In  an  ActloB. 
Tins  11.— JadffmaaU  Taken  Wlthoat  ProcMS. 

TlTIiBlIL— Tacatiaff  or  Sattlnir  Aalde  a  Judvmenl*  for  Irrtvvfaurlty  or  Brror 
UFaet. 

TITLB  r 
Judgment  in  an  action. 

Aftlcto  1.  General    proTlsiona. 

2.  Mode  of  taking,  entering,  and  eaforcing  a  Judgment. 

8.  Docketing  a  judgment;   effect    thereof,   as  a   lien  upon   real  prep' 

erty;   aospendlng  and  discharging  the   lien;   satlafactlon  and  aa- 

algmnent   of   a   Judgment. 

ARTICl^    FIRST. 

Oenerdlprovisuma, 

Sec.  1200.  Definition  of  judgment. 

1201.  [Repealed.] 

1202.  When  judgment  may  be  entered. 

1203.  Application  for  Judgment. 

1204    Judgment  may  be  for  or  against  any  of  the  partiea. 

120b!  When  a   several  Judgment   may   be  taken. 

1206.  Judgment  for  or  against  a  married  woman.  a-.«-«^** 

larr.  when  judgment  for  plaintiff  not  to  exceed  judgment  demanded. 

1206.  Rate  of  damagea.  ^  ,  .  ^ 

1209-  Effect  of  Judgment  dismissing   the  complaint. 

1210.  Judgment  against  a  dead  person. 

1211.  Judgment  to  bear  Intereat. 

I  laOO.  [Am'd,  1877.]   Dellnition  of  Jndffmeat. 

A  judgment  is  either  interlocutory  or  the  final  dettr«ia«tion  oC 
the  rights  of  the  parties  in  the  action.  . 

Co.Proc  ,|245,am'd. 

S  laoi.  [Repealed,  1877.] 

S  12B02.  TVlien  Jadgrment  may  be  entered. 

Judgment  may  be  entered  in  term  or  vacation. 

L.  1840.  cb.  8M,  1 38  (4  Edm.  691). 

S  IflOS.  [Am»d,  1900.1     Application  for  Judgment. 

Judgment  must  be  entered,  in  the  first  instance,  pursuant  to 
Ae  direction  of  the  court,  at  a  term  held  by  one  judge;  except 
where  special  provision  is  otherwise  made  by  law.  If  notice  of 
an  application  for  judgment  is  not  required,  and  an  order  for 
iudgmcnt  is  made  by  a  judge  out  of  court,  the  judgment  may 
be  entered  with  the  same  force  and  effect  as  if  granted  m  court. 

Substitute  for  Co.  Proc,  |  278.  L.  1900,  ch.   147.     In  effect  Sept.   1.  1900. 

I    1204.    Judgment    may    be    for    or    agralnat    any    of    tbe 

partiea.  i   ■    i.-» 

Judgment  may  be  given  for  or  against  one  or  more  piamtiffs, 
and  for  or  against  one  or  more  defendants.     It  may  determine 

271 


§§  1205-10  .JL  DGMEXTS,  c.  11,  t.  i.a.  1 

the  ultimate  rights  of  the  parties  on  the  same  side,  as  hetwecL 
themselves;  and  it  may  graiit,  to  a  defendant,  any  affirmative 
relief,  to  which  he  is  entitled. 

Co.   Proo.,   first  sentence  of   |   274.    See   8S   434   and  456.   mnte. 

S  1205.  liVbeii    a   several   Judflrment   may    be    taken. 

Where  the  action  is  against  two  or  more  defendants,  and  a 
several  judgment  is  proper,  the  c'onrt  may.  in  itn  distcretion. 
render  judgment,  or  re<iuire  the  plaintiff  to  take  judgnieut, 
against  one  or  more  of  the  defendants;  and  direct  that  the  aetioa 
be  severed,  and  proceed  against  the  others,  as  the  only  defend- 
ants therein. 

Id.,   Rocond  sentence  of  8  274,  am'd. 

1  I20e.  [Repealed  by  L.  1909,  ch.  19.  See  Consolidated  Lews, 
tit.  Domestic  Kelations  Law,  §  51. J 

§  1207.  m'^hen  Juflgrment  for  plalnilll  not  to  exceed 
Jatlflrnient    demanded. 

Where  there  is  no  answer,  the  jndgment  shall  not  be  more 
favorable  to  the  plaintiff,  than  that  demanded  in  the  complaint. 
Where  there  is  an  answer,  the  court  may  permit  the  plaintiff  to 
take  any  judgment,  consistent  with  the  case  made  by  the  com- 
plaint, and  embraced  within  the  issue. 

Co.    Proc.,    I    275. 

§  1208.  Rate    of    damagres. 

Where  either  party  is  entitled  to  recover  damages,  he  may  re- 
cover any  rate  of  damages,  which  he  might  have  heretofore  re- 
covered, for  the  same  cause  of  action. 

Id.     I   276,   am'd. 

§  120f>.  [Am*d,  1877.]  Effect  of  Judgment  tiismlBslmg 
the   complaint. 

A  final  judgment,  dismissing  the  complaint,  either  before  or 
after  a  trial,  rendered  in  an  action  hereafter  commenced,  does 
not  prevent  a  new  action  for  the  same  cause  of  action,  unless  it 
expressly  declares,  or  it  appears  by  the  judgment^roil,  that  it  is 
rendered  upon  the  merits.     (See  §§  1525,  H»40.) 

S   1210.  Jndfirment   aKalmit   a    dead   peraon. 

Where  a  judgment  for  a  sum  of  money,  or  directing  the  pay- 
ment of  money,  is  entered  against  a  party,  after  his  death,  in  » 
case  where  it  may  be  so  taken,  by  special  provisi(m  of  law.  a 
memorandum  of  the  party's  death  must  be  entered,  with  tbe 
judgment,  in  the  judgment-book,  indoi'sed  on  the  judgment-roll, 
and  noted  on  the  margin  of  the  docket  of  the  judgment.  Such  n 
judgment  does  not  become  a  lien  upon  the  real  property,  or  chat- 
tels real,  of  the  decedent;  but  it  establishes  a  debt,  to  be  paid  in 
the  course  of  administration. 

2  R.   Z.   350,    8   7   (2   Edm.   372).   with  amendments. 
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(  1211.  Judarment  to   be*r   Interest. 

A  judinneDt  for  a  sum  of  money,  rendered  in  a  oourt  of  record, 
ur  Dot  of  record,  or  a  judgment  rendered  in  a  court  of  record, 
directing  the  pavmeut  of  money,  bears  interest  from  the  time 
when  it  is  entered.  But  where  a  judgment  directs  that  money 
paid  -out  shall  be  refunded  or  repaid,  the  direction  includes  in- 
terest from  the  time  when  the  money  was  paid,  unless  the  con- 
trary is  expressed. 

From  L.  1844.  ch.  324,  I  1  <4  £dm.  028),  as  am'd  by  L.  186»,  cb.  807, 
S  1   (7   Edxa.    47T>. 
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ARTICI^B    BBOOND. 

Mode  of  taking,  entering,  and  enforeing  ajudgment. 


1212.  Jadgment  by  default    In  certain  actlou  on  contract:  bow 
1218.  Amount  of  judgment  In  aucb  caaes;  bow  determined. 
1214.  Application  to  court  for  Judgment  by  default;   wben  neceaaary. 
1216.  Proceedings  on  sucb  an  application. 

1216.  Application  for  Judgment    in  caae  of  aerrlce   by   publlcatton,  etc 

1217.  Attachment    and    undertaking   for    reatitution,    required    In   certaii 

actions. 

1218.  When  Judgment  cannot  be  taken   against  an  Infant  defendant. 
1210.  When  a  defendant  In  default  is  entitled  to  notice 

1220.  Wben  action  may  be  seyered,  if  issues  of  law  and  iasnea  rf  faeb 

presented. 

1221.  Judgment   how  taken,   after  trial  of  Isbuor   of  law  and  laanci  of 

fact,  in  the  aame  action. 

1222.  Final  Judgment*  how  taken  after  issue  of  law  only. 

1228.  Proceedings  upon  application   under  the   last    two  sections. 
"*  1224.  Id.;  upon  interlocutory  Judgment,  etc.,  affirmed  at  a   term  of  ths 
appellate  division  of  the  supreme  court. 

1225.  Judgment   after  trial  by  Jury  of  specific  queatlooa  of  fact. 

1226.  Id.;  after  reference  to  determine  specific  questions  of  fact. 

1227.  Id.;  upon  motion  for  a  new  trial,  beard  by  the  appellate  dlTiriaa 

of  the  supreme  court. 

1228.  Id.;  upon  trial  by  court  or  referee  of  the  wb<4e  lairae  of  fact. 
i220.  In    matrimonial    causes,    Judgment   can    be    rendered   only    by  tta 

court. 
1230.  Final    Judgment    upon    decision    or    report    awarding    fnterl  »cntofy 

Judirment.   etc. 
1281.  Id.;  how  final  Judgment  entered  and  settled  jn  certain  csswk 

1232.  Interlocutory   reference  or  luquisition;    huvv   review  lu. 

1233.  Motion   for  Judgment   upon  a  special  verdict,   etc. 

1234.  Id.;  upon  verdict  subject  to  opinion  of  court. 

1236.  Interest  on  verdict,  etc..  to  be  included  In  rec  ivery. 

1236.  En*^ry  of  Judgment. 

1237.  Judgment-roll    to  be  filed;  of  what  It  consists. 

1238.  Id.:    by    v. hom    prepared. 

1239.  Time  of   Allng  Judgment-roll   to  be  noted. 

1240.  When  a  Jud-  nicnt    may  be   enforced  by  execution. 

1241.  When  a  Judgment  may  be  enforced  by  punishment  for  disobeying  u 

1242.  Ueal  property;  how  sold.    Effect  of  conveyance. 

1243.  Security   upon    aale  by   referee. 

1244.  Conveyance  to  state  name  of  partr. 

S  1212.  [Am'd,  1870.]  Jndarmeiit  by  default  In  certaU 
WLCtiouH   on  contract;  ho-vr  taken. 

In  an  action  spoeifiod  in  section  four  hundred  and  twenty  of 
this  act,  where  the  summons  was  personaltr  served  upon  the 
defendant,  and  the  copy  of  the  complaint*  or  a  notice  stating 
the  sum  of  money  for  which  judgment  will  be  taken,  was  serred 
with  the  summons,  or  where  the  defendant  has  appeared,  but  ha« 
made  default  in  pleading,  the  plaintiff  may  take  judgment  by  de- 
fault, as  follows: 

1.  If  the  defendant  has  made  default  in  appearing,  the  plaintiff 
must  file  proof  of  the  service  of  the  summons,  and  of  a  copy  of 
the  complaint  or  the  notice;  and  nlso  proof,  by  aflidavit,  that  tht 
defendant  has  not  appeared.  Whereupon  the  clerk  must  enter 
final  judgment  in  his  favor. 

2.  If  tne  defendant  had  seasonably  appeared,  but  has  made 
default  in  pleading,  the  plaintiff  must  file  proof  of  the  service  of 
the  summons  and  of  the  appearance  or  of  the  appearance  only; 
and  also  proof,  by  affidavit,  of  the  default.  Whereupon,  the  del* 
must  enter  final  judgment  in  his  favor. 

If  the  defendant  has  made  default  in  appearing  or  pleading; 
and  the  case  Is  not  one  where  the  clerk  can  enter  final  judgrmen^ 
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IS  prescribed  in  either  of  the  foregoing  subdiTisions  of  this  sec- 
tion, the  plaintiff  mnst  apply  to  the  court  for  judgment,  as  pre- 
scribed in  section  1214  of  this  act. 

Satotitnted  for  Co.  Proc.,   f   246,   part  of  snbd.  1. 

I  1218.  ABtouiit  off  Jvdinnent  in   •ncli   ca«e«|   l&OTr   deter- 

Where  final  judgment  may  be  entered  by  the  clerk,  as  pre- 
■cribed  in  the  last  section,  the  amount  thereof  must  be  deter- 
mined as  follows: 

1.  If  the  complaint  is  verified,  the  judgment  must  be  entered 
for  the  sum,  for  which  the  complaint  demands  judgment;  or, 
at  the  plaintiff's  option,  for  a  smaller  sum;  and  if  a  computation 
of  interest  is  necessary,  it  may  be  made  by  the  clerk. 

2.  If  the  complaint  is  not  verified,  the  clerk  must  assess  the 
amount  due  to  the  plaintiff,  by  computing  the  num  due  upon  an 
instrument  for  the  payment  of  money  only,  the  non-payment  of 
which  constitutes  a  cause  of  action,  stated  in  the  complaint;  and 
by  ascertaining,  by  the  examination  of  the  plaintiff,  upon  oath, 
or  by  other  competent  proof,  the  amount  due  to  him  for  any  other 
cause  of  action  stated  in  the  complaint.  If  an  instrument,  speci- 
fied in  this  subdivision,  has  been  lost,  so  that  it  cannot  be  pro- 
duced to  the  clerk,  he  must  take  proof  of  its  loss  and  of  its  con- 
tents. Either  party  may  require  the  clerk  to  reduce  to  writing 
and  file  the  assessment,  and  the  oral  proof,  if  any,  taken  there- 
upon. 

Id. 

i  1214.  [Am'd,  1877,  lOOO.]  Application  to  court  for  Jvd*- 
Ment  by  default)  -vvben  necesMtry. 

Where  the  summons  was  personally  served  upon  the  defendant, 
within  the  State,  and  he  has  made  default  in  appearing,  or 
▼here  the  defendant  has  appeared,  but  has  made  default  in 
pleading;  and  the  case  is  not  one  where  the  clerk  can  enter  final 
judgment,  as  prescribed  in  the  last  two  sections,  the  plaintiff 
may  apply  to  the  court,  or  to  a  judge  or  justice  thereof  out  of 
conrt,  for  judgment.  Upon  the  application  he  must  file,  if  the 
default  was  in  appearing,  proof  of  service  of  the  summons;  or, 
if  the  default  was  in  pleading,  proof  of  appearance,  and  also, 
if  a  copy  of  the  complaint  was  demanded,  proof  of  service 
thereof,  upon  the  defendant's  attorney;  and  in  either  case,  proof 
by  affidavit,  of  the  default  which  entitles  him  to  judgment.  If 
one  or  more  of  the  defendants  have  appeared,  and  one  or  more 
defendants  have  failed  to  appear,  then  the  application  for  judg- 
ment mnst  be  made  to  the  court,  unless  the  defendants  who  have 
appeared  consent  to  the  making  of  such  application  to  a  judge 
or  justice  out  of  court. 

8nb«tltnted  for  the  first  Mntence  of  Co.  Proc,  §  246,  siibd.  2;  L.  1900,  ch. 
147.    In  effect  Sept.  1,   1900.    gee  Bnle  20. 

f  1215.    [Am'd,  1877,  1901.]    Proceedln«r«  on  such  an  appli- 
cation. 

The  court,  or  a  judge  or  justice  thereof,  must  thereupon  render 
the  judgment  to  which  the  plaintiff  is  entitled.  It,  or  they,  may, 
without  a  jury,  or  with  a  jury  if  one  is  present  in  conrt,  make  a 
computation  or  assessment,  or  take  an  account,  or  proof  of  a  fact, 
for  the  purpose  of  enabling  it,  or  them,  to  render  the  judgment, 
or  to  carry  it  into  effect:  or  it,  or  they,  may  in  its,  or  their,  dis- 
cretion, direct  a  reference,  or  a  writ  of  inquir;:,  for  either  pur- 
pose; except  that  where  the  action  is  brought  to  recover  damages 
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for  a  personal  injury  or  an  injury  to  property,  the  damages  most 
be  ascertained  by  means  of  a  writ  of  inquiry.  Where  a  reference 
or  writ  of  inquiry  is  directed,  the  court,  or  a  judge  or  justice 
thereof,  may  direct  that  the  report  or  inquisition  be  returned  to 
the  court,  or  a  judge  or  justice  thereof,  for  its,  or  their,  further 
action;  or  it,  or  the}%  may  in  its,  or  their,  discretion,  except  where 
special  provision  is  otherwise  made  by  law,  omit  that  direction; 
in  which  case  final  judgment  may  be  entered  by  the  clerk,  in  ac- 
cordance Avith  the  report  of  the  referee,  or  for  the  damages  ascer- 
tained by  the  inquisition,  without  any  fui:ther  application. 

Co.  Proc.,  §  246,   second  and  third  sentoncc«  of  lubd.  2,  am'tl.    Se«  i  1228; 
L.   1901,  ch.  511.    In  effect   April  24,  1901. 

§   1216.    [Am*d,    1805,   1901.]    Amplication  for  Jndarmeat  lA 
case  of  nervtce  by  publication,  etc. 

Where  the  summons  was  served  upon  the  defendant  without 
the  state,  or  otherwise  than  personally,  if  the  defendant  does  not 
demand  a  copy  of  the  complaint,  or  plead,  as  the  case  requires, 
within  twenty  days  after  the  service  is  complete,  the  plaintiff  may 
apply  to  the  court,  or  a  judge  or  justice  thereof,  for  the  judgment 
demanded  in  the  complaint.  Upon  such  an  application,  he  must 
file  proof  that  the  service  is  complete,  and  proof,  by  affidavit,  of 
the  defendant's  default.  The  court,  or  a  judge  or  justice  thereof, 
must  require  proof  of  the  cause  of  action,  set  forth  In  the  com- 
plaint to  be  made,  either  before  such  court,  or  such  judge  or  jus- 
tice, or  before  a  referee  appointed  for  that  purpose;  except  thai 
where  the  action  is  brought  to  recover  damages  for  a  personal 
injury,  or  an  injury  to  property,  the  damages  must  be  ascertained 
by  means  of  a  writ  of  inquiry  as  prescribed  in  the  last  section. 
If  the  defendant  is  an*  non-resident,  or  a  foreign  corporation,  tht 
court,  or  a  judge  or  justice  to  whom  such  application  is  made, 
must  require  the  plaintiff,  or  his  agent  or  attorney,  to  be  exam- 
f&ed  on  oath,  respecting  any  payments  to  the  plbihtiff,  or  to  any 
one  for  his  use,  on  account  of  his  demand,  and  must  render  the 
judgment  to  which  the  plaintiff  is  entitled.  But  before  rendering 
judgment,  the  court,  or  a  judge  or  justice  thereof,  to  whom  the 
application  is  made,  may.  in  any  case,  in  its,  or  their,  disot^tioa, 
require  the  plaintiff  to  file  an  undertaking,  to  abide  the  order  of 
the  court  touching  the  restitution  of  any  estate  or  effects  which 
may  be  directed  by  the  judgment  to  be  transferred  or  delivered, 
or  the  restitution  of  any  money  that  may  be  collected  nnder  or 
by  virtue  of  the  judgment,  in  case  the  defendant  or  his  repre- 
sentative applies  and  is  admitted  to  defend  the  action,  and  suc- 
ceeds in  his  defense. 

L.    1896,   ch.   582;   L.    1901,    cb.   Bll.     In  effect   April  24,   1001. 

I  1217.  Attacbmont  and  nndertaklngr  for  restitiatlOBt 
reitnlred  in  certain  actions. 

A  judgment  shall  not  be  rendered  for  a  sum  of  money  only, 
upon  ^n  application  made  pursuant  to  the  last  section,  except  in 
an  action  specified  in  section  G35  of  this  act.  Where  the  defend- 
ant is  a  non-resident,  or  a  foreign  corporation,  and  has  not  ap- 
peared, the  plaintiff,  upon  the  application  for  judgment  in  soA 
an  action,  must  produce  and  file  the  following  papers: 

1.  Proof,  by  affidavit,  that  a  warrant  of  attachment,  granted  in 
the  action,  has  been  levied  upon  property  of  the  defendant. 

2.  A  description  of  the  property,  so  attached,  rerified  by  alB- 
davit;  with  a  statement  of  tne  value  thereof,  according  to  tlit 
JnYtntoiy. _^ 

^•o  In  •riglnal.  '  ~      ' 
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3.  The  undertakins  mentioned  in  section  1216,  if  one  has  been 
required. 
From  Role  84,  aod  Oo.  Froc.,  |  246,   part  ot  rabd.  3,  am'd. 

I  1218.  [Aia'd,  1870.]  H^'l&en  Jndtfinent  cannot  be  taken 
acalnst  an  Infant  defendant. 

A  judgment  by  default  shall  not  be  taken  against  an  infant  de* 
feauant,  until  twenty  days  have  expired,  since  the  appointment  of 
a  guardian  ad  litem  for  him. 

See  Co.  Proc.,  f  115,  and  ante,  f  471.    See  S  1858,  poet. 

i  IXIO.    'H'l&en  a  defendant  in  defanlt  i«  entitled  to  notice. 

A  defendant,  against  whom  judgment  is  taken,  pursuant  to  the 
foregoing  sections  of  this  article,  is  entitled  to  notice,  as  follows: 

1.  (Am'd,  ISTO.]  If  he  has  appeared  generally  but  has  made 
default  in  pleading,  he  is  entitled  to  at  least  five  days'  notice  of 
the  time  and  place  of  an  assessment  by  the  clerk,  and  to  at  least 
eight  days*  notice  of  the  time  and  place  of  an  application  to  the 
court  for  judgment. 

2.  In  a  case  where  an  application  for  judgment  must  be  made 
to  the  court,  the  defendant  may  serve  upon  the  plaintiff's  attor- 
ney, at  any  time  before  the  application-  for  judgment,  a  written 
demand  of  notice  of  the  execution  of  any  reference,  or  writ  of  in- 
quiry, which  may  be  granted  upon  the  application.  Such  a  de- 
mand is  not  an  appearance  in  the  action.  It  must  be  subscribed 
by  the  defendant,  in  person,  or  by  an  attorney  or  agent,  who 
must  add  to  his  signature  his  ofHce  address,  with  the  particulars, 
prescribed  in  section  417  of  this  act,  concerning  the  office  address 
of  the  plaintiflf's  attorney.  Thereupon  at  least  five  days*  notice 
of  the  time  and  place  of  the  execution  of  the  reference,  or  writ 
of  inquiry,  must  be  given  to  the  defendant,  by  service  thereof 
iipon  the  person,  whose  name  is  subscribed  to  the  demand,  in 
the  manner  prescribed  in  this  act,  for  service  of  a  paper  upon 
an  attorney  in  an  action. 

See  Co.  Proc..  f  246,  Bnbda.  1  and  2. 

f  1220.  When  action  may  be  •evered,  if  issnes  of  law 
and  issnes  of  fact  presented. 

Where  an  issue  of  law  and  an  issue  of  fact  arise,  with  respect 
to  different  causes  of  action,  set  forth  in  the  complaint,  and  final 
judgment  can  be  taken,  with  respect  to  one  or  more  of  the  causes 
of  action,  without  prejudice  to  either  party  in  maintaining  the 
action,  or  a  defence  or  counterclaim,  with  respect  to  the  other 
causes  of  action,  or  in  the  recovery  of  final  judgment  upon  the 
whole  issue,  the  court  may,  in  its  discretion,  and  at  any  stage  of 
the  action,  direct  that  the  action  be  divided  into  two  or  more 
actions,  as  the  case  requires. 

S  12B21.  [Am'd,  1877.]  Jndirment  how  taken,  after  trial  of 
issaes  of  ta^r  and  issnes  of  fact,  in  the  same  action. 

Where  one  or  more  issues  of  law,  and  one  or  more  issues  of 
fact,  arise  in  the  same  action,  and  all  the  issues  have  been  tried, 
final  judgment  upon  the  whole  issue  must  be  taken,  as  follows: 

1.  Where  an  application  must  be  made  to  the  court  for  judg- 
ment upon  the  issue  last  tried,  the  application  must  be  for  judg- 
ment, upon  the  whole  issue;  and  judgment  must  be  rendered 
accordingly. 

2.  Where  the  action  is  triable  by  a  jury,  and  the  issue  last 
tried  is  tried  at  a  term  of  the  court,  the  application  for  judg- 
ment, upon  the  whole  issue,  may  be  entertained,  in  the  discretion 
of  the  court,  at  that  term  and  with  or  without  notice;  if  not  se 
entertained,  it  must  be  heard  as  a  motion. 
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3.  Where  the  issue  last  tried  is  tried  before  a  referee,  his  rt- 
port  must  award  the  proper  judgment  upon  the  whole  issue,  un- 
less otherwise  prescribed  in  the  order  of  reference. 

5  1222.  [Am'd,  1879.]  Ftnal  Jodvment,  l&ow  taken  aftef 
Issue  of  law  only. 

Final  judgment  upon  an  issue  of  law,  where  no  issue  of  fact 
remains  to  be  tried,  and  final  judgment  has  not  been  directed  at 
prescribed  in  section  ten  hundred  and  twenty-one  of  this  act,  may 
be  entered  upon  application  to  the  court  or  by  the  clerk  in  an 
action  specified  in  section  four  hundred  and  twenty  of  this  act 

Co.  Proc.,  part  of  i  260,  am'd. 

i  1223.  [Am'd,  1877.]  Proeeedlnss  upon  applleation  nader 
the  laat  tvro  aectlona. 

Upon  an  application,  by  either  party,  to  the  court,  for  final 
Judgment,  after  the  decision  of  an  issue  of  law,  as  prescribed  in 
the  last  two  sectionB,  the  court  has  the  powers  specified  in  sec- 
tion 1215  of  this  act,  upon  an  application  for  judgment  by  the 
plaintiff.  Where  final  judgment  may  be  awarded  in  a  referee's 
report,  as  prescribed  in  section  twelve  hundred  and  twenty-one 
of  this  act,  the  referee  may  make  a  computation,  or  an  assess- 
ment, or  take  an  account,  or  proof  of  a  fact,  for  the  purpose  of 
enabling  him  to  award  the  proper  judgment,  or  enabling  the  court 
to  carry  it  into  effect;  and  he  may  ascertain  and  fix  the  damages, 
as  a  jury  may  do,  upon  the  execution  of  a  writ  of  inquiry. 
Id. 

§  1224.  [Am'd,  189S.]  Id.;  npon  tnterlocntory  Jndarmeai. 
etc.,  aillrnied  at  a  ternt  of  the  appellate  division  of  the 
snpreme  court. 

When  an  order  or  judgment  is  wholly  or  partly  affirme<A  upon 
an  appeal  to  the  appellate  division  of  the  supreme  court,  and  no 
ibsue  of  fact  remains  to  be  tried,  the  appellate  division  may.  in 
its  discretion,  render  final  judgment,  unless  it  permits  the  ap- 
pellant to  amend  or  plead  over. 
] .  t  95,  ch.  M6. 

9  122R.  Judgment  after  trial  by  Jnry  of  speclHo  qnestioaa 
of  fact. 

In  an  action  triable  by  the  court,  where  one  or  more  specific 
questions  of  fact,  arising  upon  the  issues,  have  been  tried  by  a 
jury,  judgment  may  be  taken,  upon  the  application  of  either 
party,  as  follows: 

1.  If  all  the  issues  of  fact  in  the  action  are  determined  by  the 
findings  of  the  jury,  or  the  remaining  issues  of  fact  have  been 
determined  by  the  decision  of  the  court,  or  the  report  of  a  ref- 
eree, an  application  for  judgment,  upon  the  whole  issue,  may  be 
made  as  upon  a  motion. 

2.  If  one  or  more  issues  of  fact  remain  to  be  tried,  judgment 
may  be  rendered,  upon  the  whole  issue,  at  the  term  of  the  ^ourt 
where,  or  by  direction  of  the  referee  by  whom,  they  are  tried. 

See  H  970-973,  ante. 

§  1226.  Id.  I  after  reference  to  determine  speciAo  «|«ios* 
tlons  of  fact. 

Where  a  reference  has  been  made,  to  report  upon  one  or  mora 
upvcific  questions  of  fact,  arising  upon  the  issue,  and  the  remaiB- 
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lop^  issues  hav«  been  tried,  judgment  must  be  taken,  upon  the  ap- 
plication of  either  par|^,  as  prescribed  in  section  '1221  of  this 
let. 
Co.  Proc. ,  part  of  1 379,  am'd .    See  H  973  and  1221,  ante. 

f  1227.  [Ain*d,  18IMS.]  Id.|  upon  motion  for  nevr  trials 
heard  by  the  appellate  division  of  the  Mnpreme  coart. 

Where  a  motion  for  a  new  trial,  made  at  the  first  instance  at 
a  term  of  the  appellate  division  of  the  supreme  court,  is  denied, 
judgment  may  be  taken,  as  if  the  motion  for  a  new  trial  had  not 
been  made,  after  the  expiration  of  four  days  from  the  entry  of 
the  order,  and  the  service,  upon  the  attorney  for  the  adverse 
party,  of  a  copy  thereof,  and  notice  of  the  entry;  but  not  before. 

L.    18SS.   ch.    9M. 

I  1228.  [Ant'd,  1879.]  Id.f  apon  trial  by  court  or  referee 
of  tbe  Trbole  Isane  of  fact. 

Where  the  whole  issue  is  an  issue  of  fact,  which  was  tried  by 
a  referee,  the  report  stands  as  a  decision  of  the  court.  Except 
where  it  is  otherwise  expressly  prescribed  by  law,  judgment 
upon  such  a  report,  or  upon  the  decision  of  the  court,  upon  the 
trial  of  the  whole  issue  of  fact  without  a  jury,  may  be  entered  by 
the  clerk,  as  directed  therein,  upon  filing  the  decision  or  report. 

Oo.  Proc.,  parte  of  If  267  and  272,  am'd. 

« 

9  1229.  In  matrimonial  canseay  Jndvm'ent  can  be  rendered 
only  by  tbe  court. 

In  an  action  to  annul  a  marriage,  or  for  a  divorce  or  separation, 
judgment  cannot  be  taken,  of  course,  upon  a  referee's  report,  as 
prescribed  in  the  last  section,  or  where  the  reference  was  made, 
as  prescribed  in  section  1215  of  this  act.  Where  a  reference  is 
made  in  such  an  action,  the  testimony,  and  the  other  proceedings 
upon  the  reference,  must  be  certified  to  the  court,  by  ^the  referee, 
with  his  report;  and  judgment  must  be  rendered  by  the  court. 

I  1230.  CAm*d,  1877.]  Final  Judgment  upon  declalon  or 
report  a'vrardtnv  interlocutory  Judfcment,  etc. 

In  a  case,  not  provided  for  in  the  foregoing  sections  of  this 
article,  where  the  decision,  upon  a  trial  by  the  court,  without  a 
jury,  or  the  report,  upon  the  trial  by  a  referee,  directs  an  inter- 
locutory judgment  to  be  entered,  and  the  party  afterwards  be- 
comes entitled  to  a  final  judgment,  an  application  for  the  latter 
may  be  made,  as  upon  a  motion.  And  where  a  judgment  requires 
the  appointment  of  a  referee,  to  do  any  act  thenninder,  the  ref- 
eree must  be  appointed  by  the  judgment,  or  by  the  court,  upon 
motion,  except  as  otherwise  prescribed  in  the  next  section. 

f  1231.  Id.  J  hovr  ilnal  JudS'nient  entered  and  settled  in 
certain   caaea. 

In  an  action  triable  b;^  the  court,  an  interlocutory  judgment, 
rendered  upon  a  default  in  appearing  or  pleading,  or  pursuant  to 
the  dire  "tion  contained  in  a  decision  or  report,  may  state  the  sub- 
stance of  the  final  judgment,  to  which  the  party  will  be  entitled. 
It  may  also  direct,  that  the  final  judgment  be  settled  by  a  judge, 
or  a  feferf  ?.  In  that  case,  final  judgment  shall  not  be  entered, 
until  a  settlement  thereof,  subscribed  by  the  judge  or  referee,  is 
filed.  Where  an  interlocutory  judgment  awards  costs,  they  may 
be  awarded   generally,   without   specifying  the   amount   thereof. 
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-Where  the  final  judgment  is  directed  to  be  settled,  and  the  costs 
have  not  been  taxed  when  the  settlement  thereof  is  filed,  a  blank 
for  the  amount  of  the  costs  must  be  left  in  the  settlement;  and 
the  costs  must  be  taxed,  and  the  blank  filled  up  accordingly,  by 
the  clerk,  when  the  final  judgment  is  entered. 

§  12B8&.  Interlocutory  reference  or  InqniMitioni  liovr  rc- 
Tte^red. 

Where  a  reference,  or  writ  of  inquiry,  directed  as  prescribed 
in  section  1015,  or  section  1215  of  this  act,  has  been  executed, 
either  party  may  apply  for  an  order,  directing  a  new  hearing,  or  a 
new  writ  of  inquiry,  upon  proof,  by  affidavit,  that  error  was  com- 
mitted, to  his  prejudice,  upon  the  hearing,  or  in  the  report,  or 
upon  the  execution  of  the  writ,  or  in  the  inquisition.  In  a  proper 
case,  the  application  may  be  granted,  after  judgment  has  been 
entered.  In  that  case,  the  judgment  may  be  set  aside,  either  then 
or  after  the  new  hearing,  or  the  execution  of  the  new  writ,  as 
justice  requires. 

S  128S.  Motion  for  Jndvment  npon  n  apeclal  ▼erdlct,  etc 

A  motion  for  judgment,  upon  a  special  verdict,  may  be  made 
bj  either  party;  and  must,  in  the  first  instance,  be  heard  and  de- 
cided, at  a  term  held  by  one  judge. 
Co.  Proo.,  part  of  I  26S.   See  i  1189,  ante. 

I  iaS4.  [Am*dy  1895.]  Id.|  npon  verdict  *iib|eet  to  opinion 
of  conrt. 

A  motion  for  judgment,  upon  a  verdict  subject  to  the  opinion  of 
the  court,  may  be  made  by  either  party;  and  must  be  heard  and 
decided  at  a  term  of  the  appellate  division  of  the  supreme  court. 
Id.  See  1 1185,  ante.    L.  1895,  ch.  946. 


{    1285.    Interest    on    verdict,   etc.,   to   be   Included   In 
oovery. 

Where  final  judgment  is  rendered  for  a  sum  of  money,  awarded 
by  a  verdict,  report,  or  decision,  interest  upon  the  sum  awarded, 
from  the  time  when  the  verdict  was  rendered,  or  the  report  or 
decision  was  made,  to  the  time  of  entering  judgment,  must  be 
computed  by  the  clerk,  added  to  the  sum  awarded,  and  included 
in  the  amount  of  the  judgment. 

Id.,  1  810,  am'd 

§  1236.  [Am*d,  1807.]     Bntry  of  Jndirvent. 

Every  interlocutory  judgment  or  final  jfldgment  shall  be  signed 
by  the  clerk  and  filed  in  his  otiice,  and  such  signiug  and  nlini: 
shall  constitute  the  entry  of  the  judgment.  The  clerk  shall,  in 
addition  to  the  docket-books  required  to  be  kept  by  law,  keep  a 
book,  styled  the  "  judgment-book,"  in  which  he  shall  record  all 
judgments  entered  in  his  office. 

L.  19n,  ch.  188.    In  effect  April  6,  1807.    See  L.  1897,  ch.  187. 

i  1237.  [Am'd^  1877,  1870,  1013.]  Jndirment-roll  to  Ik 
filed;  of  what  It  connlHtM. 

The  clerk,  upon  entering  final  judgment,  must  immediately  file 
the  judgment-roll,  which  must  consist,  except  where  special"  pro- 
vision is  otherwise  made  by  law,  of  the  following  papers:  the  sum- 
mons; the  pleadings,  or  copies  thereof;  the  final  judgment,  and 
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the  interlocutory  jud^^ment,  if  any,  or  copies  tlirrrof;  and  each 
paper  on  tile,  or  a  copy  "thereof,  and  a  copy  of  each  order,  which 
in  any  way  mvolyes  the  merits,  or  necessarily  affects  the  judg- 
ment. If  judgment  is  taken  by  default,  the  judgment-roll  must 
also  contain  the  papers  required  to  be  filed,  upon  so  taking  judg- 
ment, or  upon  making  application  therefor;  together  with  any 
report,  decision  or  writ  of  inquiry,  and  return  thereto.  If  judg- 
ment is  taken  after  a  trial,  the  judgment-roll  must  contain  the 
verdict,  report,  or  decision:  each  offer,  if  any,  made  as  prescribed 
in  this  act,  and  the  exceptions  or  case  then  on  tile. 

Upon  an  appeal  to  the  court  of  appeals  from  a  judgment  or 
order  of  the  appellate  division  of  the  supreme  court,  the  opinion 
of  the  appellate  division,  if  any,  shall,  for  the  purposes  of  the 
appeal,  be  deemed  to  be  a  part  of  the  judgment-roll  or  appeal 
papers. 

Coi  Proc.,  I  281,  rabdw  1  «Dd  2,  am*d.  Am*d  by  L.  1877.  cb.  416:  L. 
18T9.   ch.  542;  L.  1913,  cb.  Olo.       In  uflTect  S4>pt.   1,   1U13.     Si>e  i   1717. 

i  1238.  Id.!  by  n^tkom  prepared. 

The  judgment-roll  must  be  prepared,  and  furnish e<l  to  the  clerit, 
by  the  attorney,  for  the  party,  at  whose  instance  the  final  judg- 
ment is  entered;  except  that  the  clerk  must  attach  tnereto  the 
necessary  original  papers,  on  tile.  But  the  clerk  may,  at  his 
option,  make  up  the  entire  judgment-roll. 

Snbrtltnte  for  Introductory  part  of  Co.  Proc.,  §281. 

9  1239.  Time  of  aiins  Jnd«ment-roll  to  be  noted. 

Tile  clerk  must  make  a  minute,  upon  the  back  of  each  judg- 
ment-roll, filed  in  his  office,  of  the  time  of  tiling  it,  specifying  the 
year,  month,  day,  hour,  and  minute.  A  proceeding  to  enforce  or 
collect  a  final  judgment,  cannot  be  taken,  until  the  judgment-roll 
is  filed. 

2  R.  S.  360,  I  11,  am'd. 

fi  lfl40.  mrben  a  Indrntent  may  be  enforced  by  exeentlon. 

In  either  of  the  following  cases,  a  final  judgment  may  be  en- 
forced by  execution: 

1.  "Where  it  is  for  a  sum  of  money,  in  favor  of  either  party;  or 
directs  the  payment  of  a  sum  of  money. 

2.  Where  it  is  in  favor  of  the  plaintiff,  in  an  action  of  eject- 
ment, or  for  dower. 

3.  In  an  action  to  recover  a  chattel,  where  it  awards  a  chattel 
to  either  party. 

Substitute  for  Co.  Proc.,  port  of  §  285.     See  f  1304,  post. 

I  12M1  'When  a  Jttdirmeat  may  be  enforced  by  pnntsfa- 
flBent  for  dinobeyiniT  jKt« 

In  either  of  the  following  ca.«}es,  a  judgment  may  be  enforced, 
by  serving  a  certified  copy  thereof,  upon  the  party  against  whom 
it  is  rendered,  or  the  olHcer  or  person,  who  is  required  then'by, 
or  by  law,  to  obey  it;  and,  if  he  refuses  or  wilfully  neglects  to 
obey  it,  by  punishing  him  for  a  contempt  of  tli?  court: 

1.  Where  the  judgment  is  final,  and  cannot  be  enforced  by  exe- 
cution, as  prescribed  in  the  last  section. 

2.  Where  the  judgment  is  final,  and  part  of  it  cannot  be  en- 
forced by  execution,  as  prescribed  in  the  last  section;  in  which 
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ease,  the  part  or  parts,  which  cauuot  be  so  enforced,  may  be  en- 
(orced  as  prescribed  iu  this  sectiuu. 

3.  Where  the  judgment  is  interlocutory,  and  requires  a  party 
to  do,  or  to  refrain  from  doing,  an  act,  except  iu  a  case  specified 
in  the  next  subdivision. 

4.  Where  the  judgment  requires  the  payment  of  money  into 
cuurt,  or  tu  an  officer  of  the  court;  except  where  the  money  is  due 
upon  a  contract,  express  or  implied,  or  as  damages  for  non-per- 
furuiance  of  a  contract.  In  a  case  specified  in  this  subdivision,  if 
the  Judgment  is  final,  it  may  be  enforced,  as  preseribed  in  this 
section,  either  8imultaueo?isly  with,  or  before  or  after  the  issuinc 
of  an  execution  thereupon,  as  the  court  directs. 

substitute  for  Co.  Proc..  part  of  1285.    see  |  2555,  poet. 

f  1242.  [Am*il,  1M77,  1902,  1011.]  Real  properCri  how 
•old;  effect  of  conveyance. 

Except  where  special  provision  is  otherwise  made  by  law,  real 
property  adjudged  to  be  sold,  must  be  sold  in  the  county  ami 
borough  where  it  is  situated,  by  the  sheriff  of  the  county  or  by 
n  referee,  appointed  by  the  court  for  that  purpose,  who  must 
execute  a  conveyance  to  the  purchaser.  If  such  real  proi)erty  is 
situated  partly  iu  one  county  or  borough  and  partly  in  another 
and  is  so  circumstanced  that  a  sale  of  the  whole  will  be  most 
beneficial  to  the  parties,  the  court  rendering  judgment  may  direct 
in  which  county  and  borough  the  whole  of  such  real  property 
shall  be  sold.  The  conveyance  is  eflfectual,  to  pass  the  right, 
title  or  interest  of  a  party  adjudged  to  be  sold;  but  nothing  con- 
tained in  this  section  shall  be  deemed  to  repeal  or  modify  the 
provisions  of  any  law  specially  regulating  the  sale  of  real  prop- 
erty under  a  judgment  or  decree  of  any  court,  in  any  particular 
county  of  the  state. 

ro.  Proc..  Inst  peuteuoe  but  one.  of  I  287;  L.  1902.  cb.  138;  L.  191U 
oh.    180,    In    effect    Sept.    1.    1011. 

i  1248.  [Am*d,  1877.]     Secnrlty  npon  *ale  by  referee. 

Where  a  referee  is  appointed  b^  the  court,  to  sell  real  property, 
the  court  may  provide  for  his  giving  such  security,  as  the  court 
deems  just,  for  the  proper  application  of  the  money  received 
upon  the  sale;  or  for  the  payment  thereof  by  the  purchaser, 
directly  to  the  person  or  persons  entitled  thereto,  or  their  at- 
torneys. 

S  1244.  [Ant*d,  1870.]    Conveyance  to  state  nan&e  of  party. 

A  conveyance  of  property,  sold  by  virtue  of  an  execution,  or 
sold  pursuant  to  a  judgment,  which  specifies  the  particular  party 
or  parties,  whose  right,  title  or  interest  is  directed  to  be  sold, 
must  distinctly  state,  in  the  granting  clause  thereof,  whose  right, 
title,  or  interest  was  sold,  and  is  conveyed,  without  naming,  in 
that  clause,  any  of  the  other  parties  to  the  action;  otherwise,  the 
purchaser  is  .not  bound  to  accept  the  conveyance,  and  the  officer 
executing  it  is  liable  for  the  damages,  which  the  purchaser  sus- 
tains by  the  omission,  whether  he  accepts  or  refmses  to  accept  It 
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ARTICLES    THIRD. 

Docketing  a  judgment ;  effect  thereof,  as  a  lien  upon  real  property; 
9uspcnding  and  discharging  the  lien;  sn I isf action  and  assign- 
ment of  a  judgment. 

Sec.  1245.  Certain   clerks   to   keep   docket   books. 
1245a.  Carrent  docket  books. 

1246.  Id.;    to   docket   JudRmentfi. 

1247.  Filing    tran»crlptfi,    and    docketing   jndgmcntR   thereon. 

1248.  Penalty    for  clerk's  neglect. 

1249.  Dockets   to   bo  nobllc. 

1250.  Judgment   not   to  be  a   Men  until  docketed. 

1251.  Real   property  bound   for  ten  years  by  a  judgment  thus  docketed. 

1252.  Real   property  uiai   be  levied  upon  after  ten  .veari<. 

1253.  Land   held    under   contract    not   bonml    by   Judgment. 

1254.  Preference    of    mortgages    for    purcbane    money.  ' 
1^V5.  Certain    time   not   to  l>e   Included   In   the   ten    yeai-s. 

1256.  Court   may   order  lien  of  judgment   to   be  suspended   upon  appeal. 

1257.  From  what  time  order  suspends  the  lien. 
12S^  How  lien  suspended  in  any  other  county. 
1250.  When   and   how  Hen   restored. 

1200.  Docket    of    Judgment,    how    cancelled. 

1260a.  Satisfaction   of  Judgment.    In   creditor's   absence. 

12<n.  Satlsfactloh-pleoe   to   be   given   on   payment   of   judgment. 

1202.  Assignor   must   acknowledge   assignment. 

1263.  Assignee   wbo   is   a   receiver,    etc.,    may   file   n<otlce. 

12G4.  Entry   in   docket,    upon    return   of   execution    satisfied. 

1205.  Id.;  where  execution  returned  unsatisfied. 

1266.  Sheriff   to   give  copy   of   satisfied   execution:   clerk   to   enter   satis- 

faction. ^ 

1267.  Docket;    when    to   be    discharged    and   cancelled. 

1268.  Discharge  of   a   Judgment   against   a   bankrupt. 

1269.  Power   of    courts    respecting   docket. 

1270.  Clerk    to    file    and    note    assignment    of    Judgment. 

1271.  [Repealed.] 

1272.  To  what  Judgments  and  executk>n8  this  article  applies. 

i  1245.    [Am'dy  1805,  1011,   1012.]      Certain  clerkn  to  keep 
d<»cket  bookN. 

Each  county  clerk,  and  tlie  clerk  of  the  city  court  of  the  city  of 
New  York,  must  keep  one  or  more  books,  ruled  in  coluuius,  con- 
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veuieut  for  makin^i:  the  entries  prescribed  in  section  twelve  hun- 
dred and  forty -six;  in  which  he  must  docket,  in  its  regula;  order 
and  according  to  its  priority,  each  judgment,  which  he  is  required 
by  this  article  to  docket.  The  expense  of  procuring  new  books 
when  necessary  is  a  county  charge.  The  judgment  dockets  kept 
^^  by  the  county  clerk  of  Nev/  York  county  must  hereafter  be  kept 

)  .  in  two  separate  sets  of  books,  one  set  to  be  designated  and  used 
for  judgment  debtors  that  are  individuals,  including  all  individual 
members  of  a  copartnership  or  of  a  firm  doing  business  under  a 
firm  name  or  style  as  stated  in  the  title  of  the  action,  and  the 
other  set  to  be  designated  and  used  for  judgment  debtors  that  are 
corporations,  a  joint  stock  company,  a  copartnership  or  a  firm 
name  or  style  under  which  a  person  or  persons  kre  doing  business; 
iini  each  set  of  such  judgment  dockets  must  have  n  Separate 
volume  or  volumes  for  each  letter  of  the  a)phal)el,  ahd  each  jnde» 
ment  docket  book  shall  have  its  letter,  and  the  year  or  years  of 
its  entries  plainly  marked  on  its  buck  and  cover  and  on  every 
page.  A  judgment  docket  for  judgment  debtors  that  are  individuals 
shall  contain  the  names  of  those  judgment  debtors  whose  last 
name  begins  with  the  Jetter  marked  on  the  back  of  the  yolumo. 
Each  volume  shall  also  have  a  marginal  page  index  showiiig  each 
letter  of  the  alphabet  in  order.  And  a  page  of  such  judgment 
docket  for  judgment  debtors  that  are  individuals  shall  contain  the 
names  of  those  judgment  debtors  whose  first  name  beglas  with 
the  letter  or  whose  first  initial  is  the  letter  marked  on  the  mar- 
ginal index  for  that  page;  except  that  there  shall  be  at  tlie  back 
of  each  of  such  volumes  blank  pages  not  indexed  which  shall 
contain  the  names  of  those  judgment  debtors  whose  first  names 
or  initials  are  stated  in  the  title  of  the  action  to  be  uaknown 
or  fictitious.  And  a  judgment  docket  for  those  judgment  debtors 
that  are  corporations,  a  joint  stock  company,  -a  eopartnenfaip  or 
a  firm  name  or  style  nnder  which  a  person- or  persons  are  doing 
business  shall  contain  the  names  of  those  judgment  debtors 
the  first  letter  or  initial  of  whose  name  as  it  appears, 
following  the  prefixed  articles  "A,"  "An,"  or  "The;* 
j»  the  letter  marked  on  the  page  and  on  the  buck  of 
the  book.  And  there  must  be  prepared  and  kept  two  separate 
sets  of  volumes  for  judgment  dockets,  designated,  lettered, 
indexed  and  marked  as  hereinbefore  provided  in  which  there  shall 
be  entered  in  the  same  manner  as  hereinbefore  directed  to  be 
entered,  in  their  regular  order  and  according  to  their  priority  and 
as  soon  as  it  may  be  practicable  to  have  it  done,  the  names  of 
judgment  debtors  against  whom  judgments  have  been  docketed 
within  ten  years  of  the  time  of  the  making  of  the  entry^  in  such 
volumes.  And  the  county  clerk  of  New  York  county  shall  prepare 
and  keep  a  card  index,  supplemental  to  the  judgment  do<'ket  books 
hereinbefore  provided  for,  wherein  he  shall  enter  and  arrange  in 
alphabetical  order  the  names  of  all  judgment  debtors  hereinbefore 
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directed  to  be  docketed.  And  witb  every  eptry  of  a  judgment 
iu  an  action  begun  on  or  after  September  first,  nineteen  hundred 
and  eleven,  there  shall  be  entered  as  a  part  of  »uch  entry  the 
number  of  the  action  and  the  year  in  which  it  was  begun. 

Asi*d  hj  U  1886.  cb.  fmi  i*-  ItHh  cb.  280;  L.  1812,  cb.  844,  in  effect  Apr. 

15,   1012.  ^  . 

I  124S-*.  {Afl4ed,  %9%X,  «i|d  |im'4,  1«1».]    Current  aoelL^t^^^'^ '^'^ 

books.  ^-K.:ii-? 

The  (ronnty  cler]^  of  New  York  county  must  keep  books  to  be 
known  aa  current  docket  books.  Kaeh  half  page  of  space  in  each 
book  shall  b«  consecutively  numbered  in  a  series  of  con.secutive 
numbers  for  each  year  and  shall  be  devoted  to  one  action.  On  a 
half  page  so  numbered  the  clerk  shall  enter  the  title  of  the  action 
having  the  -same  consecutive  number  for  that  year,  with  tho 
names  of  the  plaintiffs  an4  defendants  and  attorneys  in  full,  and 
in  chronological  order  a  brief  description  of  each  paper  as  it  is 
filed,  together  with  the  date  of  filing  thereof,  also  the  verdict, 
report  or  decision,  if  any,  rendered  iu  the  action  as  of  the  date  of 
the  rendering  thereof,  also  all  orders  and  judgments  iu  the  action. 
All  interlocutory  and  provisional  proceedings,  and  proceedings 
supplementary  to  execution,  shall  be  entered  on  the  saute  half 
page  of  the  docket  as  the  action  out  of  which  they  arise,  except 
in  actions  where  the  entries  are  so  voUuninous  as  to  require  one 
or  more  additional  half  pages  of  space;  in  which  case  the  entries 
shall  be  continued  under  the  same  number  upon  other  pages  of 
that  or  a  subsequent  docket  book,  reference  thereto  being  entered 
at  the  end  of  the  first  and  all  additional  half  pages,  and  the  clerk 
upon  entering  the  description  of  a  paper  filed  in  an  action  shall 
enter  upon  its  front  page  and  opposite  the  title  caption  the  number 
of  the  action  and  the  filing  date  and  number  of  entry  of  the 
paper.  There  shall  be  kept  an  alphabetical  index  of  all  the 
actions  entered  in  such  current  docket  books  during  any  year, 
which  index  shall  consist  of  two  sets  of  separate  volumes,  one 
set  to  be  designated  and  used  for  indexing  actions  wherein  the 
plaintiff  or  plaintiffs  are  individuals,  including  all  individual 
members  of  a  copartnership  or  of  a  firm  doing  business  under  a 
firm  name  or  style  as  stated  in  the  title  of  the  action,  and  the 
other  set  to  be  designated  and  used  for  Indexing  actions  whereiu 
the  plaintiff  or  plaintiffs  are  corporations,  a  joint  stock  company, 
a  copartnership  or  a  firm  name  or  style  under  which  a  person 
or  persons  are  doing  business.  Each  of  such  sets  of  index  books 
shall  have  a  separate  volume  or  volumes  for  each  letter  of  tho 
alphabet,  and  the  volumes  designated  and  used  for  indexing 
actions  wherein  the  plaintiff  or  plaintiffs  are  individuals  shall 
have  a  marginal  page  index  showing  each  letter  of  the  alphabet 
in  order,  and  shall  have  the  designation  of  its  set  of  books,  its 
letter  and  the  year  or  years  of  its  entries  plainly  marked  on  its 
back  and  cover  and  on  every  page.     And  all  such  actions  shall 
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be  indexed  in  8uch  index  volumes  according  to  all  the  plaintiffs 
of  each  title,  in  the  same  manner  as  it  is  provided  in  sei.-tiuD 
twelve  hundred  and  forty-live  that  judgment  debtors  #5hall  be 
docketed  in  the  judgment  docket  books,  and  in  every  case  the 
serial  number  of  the  action  shall  be  entered  opposite  the  name  in- 
dexed. Within  three  days  after  a  summons,  writ  or  other  original 
process  is  served  in  an  action  in  the  supreme  court.  New  York 
county,  the  attorney  or  party  causing  the  same  to  be  served  shall 
file  said  process  with  proof  of  service  in  the  office  of  the  clerk 
who  has  custody  of  the  records  of  the  court  in  which  the  action 
is  brought.  The  said  clerk  shall,  upon  receipt  thereof,  stamp  the 
same  upon  its  front  page  with  a  certain  number  to  be  one  of  the 
series  for  that  year,  and  enter  iA  the  current  docket  book,  on  the 
half  page  bearing  the  same  number,  the  names  of  the  parties  as 
they  appear  on  said  process,  and  the  name  and  address  of  the 
attorney  who  issued  the  same.  And  the  attorney  or  party  causing 
such  summons,  writ  or  original  process  to  be  served  shall,  upon 
demand,  give  to  the  party  so  served,  or  to  the  attorney  of  such 
party,  the  number  so  stamped  by  the  clerk,  stamped  or  indorsed 
upon  a  paper  with  the  title  of  the  action,  and  the  name  and 
address  of  the  attorney  or  party  who  made  or  caused  the  service 
to  be  made.  All  papers  in  the  action  shall  bear  the  same  number 
and  year  as  the  summons,  writ  or  other  original  process,  which 
number  shall  constitute  a  part  of  the  title  of  such  action.  All 
original  papers  in  the  action,  with  proof  or  admission  of  their 
service,  not  later  than  the  day  after  their  service,  shall  be  filo<l 
with  or  mailed  to  the  clerk  who  stamped  the  number ,  on  tho 
summons,  writ  or  other  original  process.  All  papers  to  be  here- 
after filed  with  the  clerk  of  New  York  county  must  be  flat  and 
filed  flat.  The  word  **  action  "  as  used  in  this  section  shall  menu 
"  action  or  special  proceeding."  Whenever  a  paper  pertaining  to 
any  action  begun  prior  to  the  passage  of  this  act  is  filed  in  tho 
oflice  of  the  clerk  who  has  custody  of  the  records  of  the  court  in 
which  the  action  is  pending  the  clerk  shall  upon  receipt  of  such 
paper  stuinp  the  same  upon  the  front  page  with  a  certain  number, 
to  be  one  of  a  series  of  consecutive  numbers  for  the  year  in  which 
said  action  was  brought,  and  shall  enter  in  a  current  docket  book 
prepared  for  that  year  the  names  of  the  parties  to  the  action  and 
the  name  and  address  of  the  attorney  who  filed  the  paper,  in 
the  same  manner  as  if  such  paper  were  the  original  summons, 
writ  or  other  process  in  such  action;  and  the  clerk  shall  as  soon 
as  .practicable  thereafter  stamp  or  indorse  that  number  upon 
every  paper  in  that  action  theretofore  filed  in  his  office  and  shall 
enter  such  papers,  as  they  are  so  numbered,  in  such  docket  book 
in  tho  same  manner  as  if  such  docketing  had  been  begun  with 
the  first  paper  in  such  action.  And  all  such  entries  in  such  docket 
books  of  actions  begun  prior  to  the  passage  of  this  act  shall  be 
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indexed  in  separate  volumes  for  each  letter  of  tlie  alphabet,  ami 
fov  corporations,  a  joint  stock  conipanj*,  a  copartnership  or  a  per- 
son or  persons  doing  business  under  a  firm  name  or  stvle.  as 
hereinbefore  provided,  in  the  same  manner  as  actions  begun  after 
the  pa8»age  of  this  act  are  hereinbefore  directed  to  be  indexed. 
Whenever  an  a(?tion  is  transferred  to  another  court,  or  the  pbice 
of  trial  changed,  the  clerk  to  whom  the  papers  in  sucii  action  are 
delivered  shall  enter  in  the  current  docket  book  in  which  he  niake^ 
entries  copies  of  all  entries  theretofore  made  in  said  action,  and 
shall  continue  to  make  subsequent  entries  therein  in  the  same 
manner  as  if  the  process  had  originally  been  filed  with  him.  All 
paiK*rs  numbered  and  docketed  as  herein  directed  shall  be  filed 
together;  and  on  the  entry  of  final  judgment  in  any  action  all 
the  papers  in  that  action  shall  be  arranged  in  the  order  of  the 
dates  on  which  they  were  filed  and  shall  be  fastenexl  or  bound  to- 
gether flat  with  the  judgment-roll  and  so  filed.  The  county  clerk 
of  New  York  county  shall  appoint,  subject  to  the  rules  of  the  state 
civil  service  commission,  such  subordinates  as  may  be  noecessary 
for  the  work  required  to  be  done  in  his  office  under  the  provisions 
of  this  act,  and  shall  designate  the  positions  and  fix  the  compensa- 
tion of  such  subordinates,  subject  to  the  approval  of  the  board  of 
estimate  and  apportionment  of  the  city  of  New  York;  and  the 
comptroller  of  the  city  of  New  York  shall  issue  and  sell  certifi- 
cates of  indebtedness  to  an  amount  sufficient  to  provide  for  the 
payment  of  the  salaries  of  such  subordinates  during  the  year 
nineteen  hundred  and  twelve,  which  shall  be  a  charge  against  the 
county  of  New  York,  and  an  amount  sufficient  to  pay  and  dis- 
charge the  certificates  so  issued  shall  be  included  in  the  budget 
made  by  said  board  of  estimate  and  apportionment  for  the  year 
nineteen  hundred  and  thirteen. 
Added  U  1911.  ch.  290.      Am'd  hj  L.  1912,  ch.  844,    In   effect  Apr.    15,  1912. 

I   1246.  Id.;  to  docket  JudflrmentM. 

Each  clerk,  specified  in  the  la.st  section,  must,  when  he  tiles  a 
judgment-roll,  upon  a  judgment,  rendered  in  a  court  of  which  he 
is  clerk,  docket  the  judgment,  by  entering,  in  the  proper  docket- 
l>ook.  the  following  particulars,  under  the  initial  letter  of  the 
surname  of  the  judgment  debtor,  in  its  alphabetical  order: 

1.  The  name,  at  length,  of  the  judgment  debtor;  and  also  his 
residence,  title,  and  trade  or  profession,  if  any  of  them  are  stated 
in  the  judgment. 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  was 
rendered. 

3.  The  sum,  recovered  or  directed  to  be  paid,  in  figures. 

4.  The  -day,  hour,  and  minute,  when  the  judgment -roll  was 
fi.ed. 

5.  The  day,  hour,  and  minute,  when  the  judgment  was  dock- 
eted in  his  office. 
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6.  The  court  in  which  the  judgment  was  rendered,  and,  if  it 
was  rendered  in  the  supreme  court,  the  couuty  where  the  judg- 
ment-roll is  filed. 

7.  The  name  of  the  attorney  for  the  party  recovering  the 
judgment. 

If  there  are  two  or  more  judgment  debtors,  those  entries  must 
be  repeated,  under  the  initial  letter  of  the  surname  of  each. 

SB.  8.  861,  §  IS  (2  Edm.  873).   romodelled  and  am'd. 

I  1247.  Filings  transcript*,  and  docketing  JndarmentB 
thereon. 

A  clerk,  with  whom  a  .judgment-roll  is  filed,  upon  a  judgment 
docketed  as  prescribed  in  the  last  section,  must  furnish,  to  any 
person  applying  therefor,  and  paying  the  fees  allowed  by  law,  one 
or  more  transcripts  of  the  docket  of  the  judgment,  attested  by 
his  signature.  A  county  clerk  to  whom  such  a  transcript  is  pre- 
sented, must,  upon  payment  of  his  fees  therefor,  immediately  tile 
it,  and  docket  the  judgment,  as  prescribed  in  the  last  section,  in 
the  appropriate  docket-book,  kept  in  his  office. 

L.  1840,  ch.  486.  9  26  (4  Edm.  692).  am'd. 

§  1248.  Penalty  for   clerk's  nefflect. 

A  clerk  who  omits,  as  soon  as  practicable,  to  docket  a  judgment 
required  to  be  docketed,  or  to  furnish  a  transcript  of  a  judgment, 
so  docketed  in  his  office,  as  prescribed  in  the  last  two  sections, 
forfeits,  to  the  person  aggrieved,  two  hundred  and  fifty  dollars,  in 
addition  to  the  damages  sustained  by  reason  of  the  omission. 
2  R.  8.  862,  I  20  (2  Edm.  874). 

§  1240.  Dooketn   to   be   public. 

A  docket-book,  kept  by  a  clerk,  must  be  kept  open,  during  the 
business  hours  fixed  by  law,  for  search  and  examination  by  any 
person. 

Id.,  I  19. 

§  1250.  Jndarment  not  to  be  a  Uen  until  docketed. 

A  judgment,  required  to  be  docketed,  as  prescribed  in  this  ar- 
ticle, neither  affects  real  property  or  chattels  real,  nor  is  entitled 
to  a  preference,  until  the  judgment-roll  is  filed,  and  the  judgment 
docketed. 
Id.,  I  13,  am*d. 

i  1251.  [Am'd,  1902,  IfNNS.]  Real  property  bound  for  tea 
years  by  a  Judarnient  thus  docketed;  Jndflrnient«  aarainst 
persons   sned   by   a   lictltlonii    name. 

Except  as  otherwise  specially  prescribed  by  law,  and  except 
also  as  in  this  section  below  provided,  a  judgment,  hereafter 
rendered,  which  is  docketed  in  a  county  clerk's  office,  as  pre- 
scribed in  this  article,  binds,  and  is  a  charge  upon,  for  ten  years 
after  filing  the  judgment  roll,  and  no  loiifior,  the  real  property 
and  chattels  real,  in  that  county,  which  the  judjKment  debtor  has 
at  the  time  of  so  docketing  it,  or  which  he  ncnnires  at  any  time 
afterwards,  and  within  the  ten  years.  Provided  however  that 
no  judgment  shall  be  a  charge  upon  or  bind  the  real  property 
of  any  person  unless  and  until  he  be  designated  by  his  name  in 
a  docket  of  such  judgment  in  the  (office  of  the  clerk  in  the  eonnty 
where  such  property  is.  I'^pou  such  notice  to  a  judgment  debtor 
as  the  court  may  direct  the  supreme  court  may  order  that  any 
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judgmeut  heretoforo  or  hereafter  rendered  therein  agaiust  such 
debtor  he  amended  so  as  to  designate  sueh  debtor  by  his  name 
and  that  the  clerk  of  the  county  iu  which  the  judgment  roll  is 
tiled  redocket  Much  judgment  as  so  amended;  and  from  the  time 
of  such  redocket  during  the  remainder  of  ten  years  trom  the  fil- 
ing of  the  judgment  roll,  stich  judgment  shall  bind  and  be  a 
charge  upon  the  real  property  and  chattels  real  in  that  county 
which  such  judgment  debtor  may  have  at  the  time  of  such  re- 
docket or  may  thereafter  within  said  ten  years  acquire,  and  a 
transcript  of  such  new  docket  may  be  tiled  and  docketed  in  the 
office  of  the  clerk  of  any  other  county  in  the  state  in  like  manner 
and  with  like  efifect  as  a  transcript  of  an  original  docket  may  be 
filed.  Upon  such  notice  to  a  judgment  debtor  as  the  court  may 
direct  anj'  court  other  than  tlie  supreme  court  may  order  that, 
any  judgment  heretofore  or  hereafter  rendered  therein  against 
such  del>tor  and  any  docket  thereof  in  such  court  be  amended  so 
as  to  designate  such  debtor  by  his  name,  and  at  any  time  after 
such  amendment  shall  have  been  made  a  transcript  of  the  docket 
of  such  judgment  as  so  amended  may  be  filed  and  docketed  in 
the  oflBce  of  the  clerk  of  any  county  in  this  state  in  like  manner 
and  with  like  effect  as  a  transcript  of  an  original  docket  may 
be  filed. 

Thli  and  next  section  are  substitutes  for  2  R.  S.  359.  |§  3  and  4;  L.  1840. 
cb.  386.  I  25;  and  Co.  Proc.,  part  of  f  282;  L.  1002,  ch.  318;  L.  1005,  cb.  432. 
In  effect  May  16.    1905. 

I  1252.  Real  property  may  be  levied  upon  after  ten 
yeara. 

When  ten  years  after  filing  the  judgment-roll  have  expired,  real 
property  or  a  chattel  real,  which  the  judgment  debtor,  or  real 
property  which  a  person,  deriving  his  risrht  i)V  title  thereto,  as  the 
heir  or  devisee  of  the  judgment  debtor,  then  has,  in  any  county, 
may  be  levied  upon,  by  virtue  of  an  execution  against  property, 
issued  to  the  sheriff  of  that  county,  upon  a  judgment  hereafter 
rendered,  by  filing,  with  the  clerk  of  that  county,  a  notice,  sub- 
»cril)ed  by  the  sheriff,  describing  the  judgment,  the  execution,  and 
the  property  levied  upon;  and,  if  the  Interest  levied  upon  is  that 
of  an  heir  or  devisee,  specifying  that  fact,  and  the  name  of  the 
heir  or  devisee.  The  notice  must  be  rei'orded  and  indexed  by  the 
clerk,  as  a  notice  of  the  pendency  of  an  notion.  For  that  purpose, 
the  judgment  debtor,  or  his  heir,  or  devisee,  named  in  the  notice, 
is  regarded  as  a  party  to  an  n<'tion.  The  judgment  binds,  and  be- 
comes a  charge  upon,  the  right  and  title  thus  levied  upon,  of  the 
judgment  debtor,  or  of  his  heir  or  devisee,  as  the  case  may  be. 
only  from  the  time  of  recording  and  indexing  the  notice,  and  until 
the  execution  is  set  aside,  or  returned. 

I  126S.  Land  beld  under  contract  not  bound  by  Jnds- 
meat. 

The  interest  of  a  person,  holding  a  contract  for  the  purchase 
of  real  property,  is  not  bound  by  the  docketing  of  a  judgment; 
and  cannot  be  levied  upon  or  sold,  by  virtue  of  an  execution,  is- 
sued upon  a  judgment. 

1  R.  S.  744.  llrut  parajp-aph  of  |  4  (1  Edm.  GOn).    Sec  5§  645,  1370,  1874. 

f  12S4.  Preference  of  mortflraRrew  for  parcbase-money. 

Where  real  property  is  sold  and  conveyed,  and,  at  the  same 
time,  a  mortgage  thereupon  is  given  b.v  the  purchaser,  to  secure 
the  payment  of  the  whole  or  a  part  of  the  purcha8e-mon«»v,  the 
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lien  of  the  mortgage,  upon  that  real  property,  is  superior  to  the 
lien  of  a  previous  judgment  against  the  purchaser. 
1  B.  S.  749,  S  &  (1  ^^^'  70O),  am'd. 

I   1265.    Certain  time  not  to  be  Inclnded  In  the  ten  ^eAra. 

The  time,  during  which  a  judgment  creditor  is  stayed,  by  an 
injunction  or  other  order,  or  by  the  operation  of  an  appeal,  or  by 
express  provision  of  law,  from  enforcing  a  judgment,  is  not  a 
part  of  tne  ten  years,  to  which  the  lien  of  a  judgment  is  limited 
by  this  article.  But  this  section  does  not  extend  the  time  of  the 
lien,  as  against  a  purchaser,  creditor,  or  mortgagee  in  good  faith. 
Co.  Proc,  second  sentence  of  f  282,  am'd. 

I  12S6.    Conrt    ntny    order    lien    of   Jndffment    to    be    nias- 
pended  upon  appeal. 

W^ere  an  appeal  from  a  judgment  has  been  perfected,  and  an 
undertaking  has  been  given,  sufficient  to  entitle  the  appellant  to 
a  stay  of  the  execution  of  the  judgment,  without  an  order  for 
that  purpoce,  the  court,  in  which  the  judgment  was  recovered, 
may,  in  its  discretion  and  upon  such  terms  as  justice  requires, 
make  an  order,  upon  notice  to  the  attorney  for  the  respondent, 
and  to  the  sureties  in  the  undertaking,  exempting  from  the  lien  of 
the  judgment,  as  against  judgment  creditors,  and  purchasers  and 
mortgagees  in  good  faith,  the  real  property  or  chattels  real,  upon 
which  the  judgment  is  a  lien,  or  a  portion  thereof,  specifically 
described  In  the  order.  If  all  the  property,  subject  to  the  lien, 
is  so  exempted,  the  order  must  direct  the  clerk,  in  whose  office 
the  judgment-roll  is  filed,  to  make  an  entry,  on  the  docket  of  the 
judgment,  in  each  place  where  it  appears  in  the  docket-book,  sub- 
stantially as  follows:  **  Lien  suspended  upon  appeal.  See  order 
entered  *';  adding  the  proper  date.  If  a  portion  only  is  exempted, 
the  order  must  direct  the  clerk  to  make,  in  like  manner,  an  entry, 
substantially  as  follows:  **  Lien  partially  suspended  upon  appeal. 
See  order  entered";  adding  the  proper  date.  The  clerk  must, 
when  he  files  the  motion  papers,  and  enters  the  order,  make  the 
entry  or  entries  in  the  docket-book,  as  required  by  the  order. 

Substitute  for  Co.  Proc.,  part  of  |  282. 

I   12S7.    From  fvhat  time   order  saspends  the   lien. 

Where  an  order  is  made,  as  prescribed  in  the  last  section,  by  the 
supreme  court  or  by  a  county  court,  it  operates  as  a  suspension  of 
the  lien  upon  property  situated  in  the  county,  where  the  judg- 
ment-roll is  filed,  from  the  time  when  the  order  is  entered,  ana 
the  proper  entry  made  in  the  docket-book.  If  the  property  ex- 
empted is  situated  in  another  county,  or  if  the  order  was  made 
by  a  court,  other  than  the  supreme  court  or  a  county  court;  the 
order  operates  as  a  suspension,  from  the  time,  when  the  proper 
entry  is  made  in  the  docket-book,  kept  by  the  clerk  of  that  county, 
as  prescribed  in  the  next  section. 

Id. 

I   12S8.    How  lien  sniipended  In  any  other  county. 

The  clerk,  with  whom  the  order  is  entered,  must,  upon  pay- 
ment of  his  fees  therefor,  furnish  to  the  party  who  obtained  the 
order,  one  or  more  transcripts,  attested  by  his  signature,  of  the 
docket  of  the  judgment,  including  the  entry  made  upon  the 
docket.  A  county  clerk,  in  whose  office  the  judgment  is  docketed, 
must,  upon  payment  of  his  fees  therefor,  mimed  lately  file  such 
a  transcript;  and  make  an  entry  upon  the  docket  of  the  judgment, 
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in  eacn  place  where  it  appears  io  his  docket-book,  sub 
as  follows:  "  Lien  suspended  **,  or,  **  Lien  partially  sua 
according  to  the  entry  upon  the  original  docket,  and  a! 
transcript  filed";  adding  the  proper  date. 
Id. 

I  1259.    Wben  and  lio^r  Hen  restored. 

At  any  time  after  a  judgment,  which  has  ceased  "to  1 
as  prescribed  in  the  last  three  sections,  is  affirmed,  or  t] 
therefrotp  is  dismisficd,  the  lien  thereof  may  be  res 
follows: 

1.  The  clerk,  in  whose  office  the  judgment  of  aflirii 
the  order  dismissing  the  appeal,  is  entered,  must, 
request  of  the  judgment  creditor,  docket  the  judgme 
as  it  was  originally  docketed,  but  in  the  order  of  priori 
new  docket;  and  he  must  write,  upon  the  new  docket,  tl 
"Lien  restored  by  redocket";  adding  the  date  of  redocli 

2.  A  transcript  of  the  new  docker  must  be  furnis 
county  clerk,  in  whose  office  an  entry  of  the  suspensit 
lien  has  been  made,  as  prescribed  in  the  last  two  sect 
thereupon  the  judgment  must  be  docketed  by  him  ane 
order  of  the  priority  of  the  new  docket.  The  clerk  w 
dockets  the  judgment,  must  make  an  entry  upon  the  no 
substantially  as  follows:  **  Lien  restored  bj'  redocket. 
script  filed**;  adding  the  date  of  redocketing  in  his  conn 

The  lien  of  the  judgment  is  theroupon  restored,  for 
pired  period  thereof,  as  if  the  order  had  not  been  made; 
like  efifect  only,  as  against  judgment  creditors,  pnrchn 
mortgagees   in   good   faith,    as  if   the   judgment   had   t 
first  docketed. 

3  12SOO.  fAm'd,  1809,  1911 »  1913.]  Docket  of  Jv 
how  cancelled. 

Th»»  docket  of  a  judgment  must  be  cancelled  and  d 
by  the  clerk  in  whose  office  the  judgment-roll  is  filed,  < 
clerk  of  any  county  where  a  transcript  of  said  juclj?ni 
have  been  docketed,  upon  filing  with  him  a  satisfact 
describing  the  judgment,  and  executed  as  follows: 

1.  Exce|)t  as  otherwise  prescribed  in  the  next  subdiv 
satij<f  act  ion-piece  must  be  executed  by  the  party  in  wh 
the  judgment  was  rendered,  or  his  executor  or  administ 
if  it  is  made  within  two  years  after  the  entry  of  jnd; 
aft^r  the  entry  of  final  judgment  or  order  of  affirmnnc 
attorney  of  record  of  the  party.  But  where  the  aut 
the  attorney  has  been  revoked,  a  satisfaction  by  him  is 
chisivK  against  the  person  entitled  to  enforce  the  judj 
respect  to  a  person,  who  had  actual  notice  of  the  re 
liefore  a  payment  on  the  judgment  was  made,  or  a  pn 
property  Ixiund  thereby  was  effected. 

2.  If  an  assignment  of  the  judgment,  executed  by  i 
in  whose  favor  it  was  rendered,  or  his  executor  or  ndm 
has  been  filed  in  the  clerk*s  office  the  satisfaction-i)ie(*e 
executed  by  the  person,  who  appears,  from  the  assigi 
from  the  last  of  the  subsequent  assignments,  if  any. 
i<howing  a  continuous  chain  of  title,  to  lie  the  owner  of 
meat;  or  by  his  executor  or  administrator. 

•i.  If  the  sntisfaction-piece  is  executed  by  nn  attorne; 
in  heh<ilf  of  a   person   authorized   to  execute   it,   other 
attorney    of    record,    an    instrument,    containing   a    powi 
knowledge  the  satisfaction,   must  be  filed  with  the  sat 
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piece,  unless  it  has  been  recorded,  in  the  proi)et  bi)ok  for  reoord- 
iiiff  deeds,  in  thtit  or  another  countj-;  In  which  case,  the  satis- 
faction-piece must  refer  to  the  record,  and  the  clerk  may,  for 
his  own  indemnity,  require  evidence  of  a  record  remalDing  lu 
another  ottlce. 

The  €'xecution  of  each  satisfaction-piece  or  power  of  attorney 
must  be  acknowledged,  before  the  clerk,  or  his  deputy,  and  cer- 
tified by  him  thereupon;  or  it  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  tho 
county  where  it  is  filed. 

4.  In  the  absence  of  a  satisfaction  pie<*e  tinder  any  of  the  fore- 
going provisions  of  this  section  the  docket  of  a  Judgment  must  b** 
canceled,  satisfied  and  discharged  by  the  clerk  in  whose  offiie 
the  judgment-roll  Is  filed  at  any  time  If  the  Judgment  debtor,  or 
his  legal  representatives,  or  any  other  person  shall  deiKmit  with 
such  clerk  a  sum  of  money  equal  to  the  amount  of  the  Judgment, 
or  if  the  docket  shows  a  partial  satisfaction  thereof,  the  unpail 
residue  thereof,  with  interest  to  the  time  of  such  deposit  and  in 
addition  thereto  a  sum  eiinal  to  one  per  centum  of  said  judgment 
or  unpaid  residue.  There  shall  be  delivered  to  such  clerk  with 
such  a  deposit  a  certificate  of  the  sheriff  of  the  same  county  dated 
on  the  day  of  such  deposit  that  no  executitni  upon  the  judgment 
is  in  his  hands.  Upon  any  su<*h  payment  and  delivery  of  such 
certificate  the  clerk  shall  enter  upon  the  judgment  docket  the 
words  *'  satisfied  and  discharged  by  deposit."  All  the  provisions 
of  section  twelve  hundred  and  sixty-seven  of  this  act,  so  far  as 
they  affect,  shall  be  applicable  to  this  subdivision  of  thi.s  section, 
except  that  the  clerk  of  a  county  with  whom  a  judgment  has 
been  docketed,  but  with  whom  the  judgment-roll  has  not  been 
filed,  before  filing  the  transcript  and  canceling  and  discharging 
the  docket  of  a  judgment  satisfied  of  record  pursuant  to  this 
subdivision  of  this  section,  shall  also  require  to  be  delivertnl  to 
him  in  addition  to  the  certificate  provided  for  in  section  twelve 
hundred  and  sixty-seven  of  this  act,  a  certificate  of  the  sheriff  of 
the  same  county  showing  that  no  execution  is  Jn  his  hands  or 
that  an  execution  is  in  his  hands  and  that  he  has  received  pay- 
ment of  all  fees  to  which  he  would  by  law  be  entitled  if  he  hud 
collected  by  virtue  of  an  execution  the  amount  of  said  judgment 
or  unpaid  residue  thereof  with  interest.  It  shall  be  the  duty 
of  such  sheriff  to  ac<ept  such  fees  without  payment  to  him  of  the 
amount  of  the  judgment  or  any  part  thereof,  upon  there  l^ini; 
delivered  to  him  a  certificate  of  the  clerk  with  whom  the  judp- 
ment-roU  is  filed,  showing  that  the  judgment  has  been  satisfied  of 
rec()rd;  and  it  shall  be  the  duty  of  any  sheriff  to  give  any  ana 
all  certificates  re«|nired  under  this  subdivision  of  this  j«ection, 
upon  compliance  with  the  provisions  hereof  and  he  shall  b(* 
entith'd  to  receive  fifty  cents  for  each  certificate.  All  deposits  of 
money  hereunder  shall  be  considered  as  paid  into  court  and  shall 
l)e  subjtH't  to  the  provisions  of  the  code  of  civil  procedure  relative 
to  the  payment  of  money  into  court,  and  the  surrender  of  surh 
money  by  an  order  of  the  court.  The  additional  one  per  oentnni 
to  be  depo'^ited  as  aforesaid  shall  be  in  payment  of  all  fees  of  the 
financial  officer  of  the  city  or  county  with  whom  any  money  is  de- 
posited hereunder.  But  no  provision  of  this  subdivision  t^hall 
affect  the  right  of  the  judgment  creditor  to  appeal  from  the  judg- 
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mcDt,  or  make  anj'  motion  with  respect   thereto,  nor  shall  any* 
proceedings  on  appeal  be  afifected  by  this  Bubdivision. 

a  B.  8.  362,  II  22.  23  and  24  (2  Edm.  375).  and  L.  1834,  eh.  202. 
11  I,  2  and  3  (4  Edm.  622).  Am'd  by  U  1890.  ch.  05;  L.  1911.  cU.  590; 
U  1913.  ch.  30.    In  effect  Sept.  1.  1913. 

I  1261.  SatlafactioB-pieoe  to  be  g%\en  on  payment  ot 
jadffment. 

The  person,  entitled  to  enforce  a  judgment,  must  execute,  and 
acknowledge  before  the  proper  officer,  a  satisfaction-piece  thereof, 
at  the  request  of  the  judgment  debtor,  or  of  a  perHon  interested 
in  the  property  bound  by  the  judgment,  upon  presentation  cf  a 
satisfaction-piece,  and  pa3'ment  of  the  sum  due  upon  the  judg- 
ment, and  the  fees  allowed  by  law  for  Inking  the  acknowledg- 
ment of  a  deed. 

Id..   I    25    (2    Edm.    375).    am'd. 

I  1262.  [Ant*dy  190S.1  Anniarnor  maiit  acknowledipe  aii- 
■iammeat. 

A  peraon  who  has  heretofore  executed,  or  hereafter  executes, 
a  written  assignment  of  a  judgment,  owned  by  him.  without 
ackouwledgiiig  the  execution  thereof,  before  an  officer  authorized 
to  taiie  the  acknowledgment  of  a  deed,  must  so  acknowledge  it, 
at  the  request  of  his  assignee,  or  of  a  nubsequent  assignee  thereof, 
or  of  the  judgment  debtor,  upon  presentation  of  the  assignment, 
dad  payment  of  the  officer's  fees. 

I*   1895.    ch.    946. 

{  1203.   Attsliirnee  M'ho  Is  a  receiver,  etc.,  may  file  notice. 

A  resident  of  the  State,  or  a  person  having  an  office  within  the 
State,  for  the  regular  transaction  of  business,  in  person,  who 
becomes  the  owner  of  a  judgment,  by  virtue  of  a  general  asfiign- 
Dient  for  the  benetit  of  creditors,  or  of  an  uppoiutnient  um  n 
receiver,  or  trustee  or  assignee  of  au  insolvent  debtor  or  bank- 
nipt,  may  file  with  the  clerk,  in  whose  olDce  tlio  judgment-roll  is 
filed,  a  notice  of  the  assignment,  or  of  bis  appointment,  and  of 
his  ownership  of  the  judgment.  The  notice  must  be  subscribed 
by  him.  adding  to  his  signature  his  place  of  residence,  and  also. 
if  he  resides  without  the  State,  his  office  address.  A  notice  so 
filed  has  the  same  force  and  effect,  for  the  purposes  of  this 
article,  as  if  it  was  an  assignment  of  the  judgment. 

1  1204.  Entry  In   dockets  upon    return   of  execution   iiat- 
Ufled. 

Where  an  execution  is  returned,  wholly  or  partly  satisfied,  the 
Herk  must  make  un  entry  of  the  satisfaction,  or  partial  satisfac- 
tion, in  the  docket  of  .the  judgment,  upcm  whirh  it  was  issued. 
Thereupon  the  judgment  is  deemed  sutistied,  to  the  extent  of 
tho  amount  returned  as  collected,  unless  the  return  is  vacated 
by  the  court. 

2  R.   8.   802.    I   26   (2  Edm.  373). 

I  1265*   Id.;   irhere    execatlon    returned    nnMiitlnlled. 

Where  an  execution  is  returned  wholly  unsatisfied,  the  clerk 
must  immediately  make,  in  the  docket  of  the  judgment,  upon 
which  it  was  issued,  an  entry  of  the  fact,  stating  the  time  when 
the  execution  was  returned. 
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f  124KI.  Sheriff  to  fflve  copy  of  satlMlled  .execution;  clerk 
to  enter  watiMlactlon. 

^  A  sherifif,  upon  being  paid  the  full  amount  due  upon  an  execu- 
tion in  his  hands,  must  immediately  indorse  thereupon  a  return 
of  Hatisfacrtion  thereof.  He  must  also  deliver,  to  the  person 
making  the  payment,  upon  the  latter^s  request,  and  payment 
of  the  fees  allowed  by  law  therefor,  a  certified  copy  of  the 
execution,  and  of  the  return  of  satisfaction  thereupon;  which 
may  be  filed  with  the  clerk  of  the  same  county,  who  must  there- 
upon cancel  and  discharge  the  docket  of  the  judgment,  as  if  the 
judgment-roll  was  filed  in  his  otHce,  and  the  execution  was  re- 
turned to  him,  as  satisfied.  But  this  section  does  not  exonerate 
the  sheriff,  from  his  duty  to  return  the  execution,  to  the  clerk 
with  whom  the  judgment-roll  is  filed. 

L.    I860,    cb.    6.    I    1    (4    Edm.    635).    am'd.      See    |    1366. 

S   12G7.  Docket  $  vrhen  to  be  dlnoharired  and  cancelled. 

The  clerk  of  a  county,  wnth  whom  a  judgment  has  been  dock- 
eted, must  cancel  and  discharge  the  docket  thereof,  upon  the 
filing,  with  him,  of  a  certificate  of  the  clerk,  w»ith  whom  the 
judgment-roll  is  filed,  showing  thnt  the  judgment  has  been  re- 
versed, vacated,  or  satisfied  of  record;  or  the  certificate  of  the 
clerk  of  the  county,  with  whom  a  copy  of  an  execution,  and  of 
a  return  of  satisfaction  thereupon,  have  been  filed,  as  prescril^ed 
in  the  last  section,  showing  that  they  have  been  so  filed,  and  the 
docket  cancelled  and  discharged  accordingly. 

L.  I860,  cb.  6,   f  2,  and  L.   1844,   eh.  104,   |  5  (4  Edm.  627),  coasolldated. 

§  ia«s.  [Repealed  by  I..  1909,  ch.  17.  See  Consolidated  Laws, 
tit.  Debtor  and  Creditor  Law,  §  150.J 

{   1209.  Power   of    courts    respectlnar  docket. 

A  court  of  record  has  the  same  power  and  jurisdiction,  con- 
cerning the  docket  of  its  judgments,  kept  by  a  county  clerk,  which 
it  hns  concerning  the  docket,  kept  by  its  own  clerk.  It  may 
direct  thnt  such  a  docket  be  amended:  or  that  its  judgment,  there 
docketed,  be  docketed  nunc  pro  tunc. 

L.   1S44.  cb.   104.   fi  7   (4  Bdin.  628).   ani'd. 

I  1270.   Clerk   to   file   and    note   anMlnrninent   of  Jndmnent. 

I'pon'the  presentation,  to  the  clerk  of  a  court  of  record,  of  an 
assignment  of  a  judgment,  entered  in  his  office,  executed  by  a 
person  entitled  to  satisfy  the  judgment,  as  prescribed  in  section 
V200  of  this  act,  and  otherwise  executed  as  prescribed  in  that 
section,  with  respect  to  a  satisfaction-piece,  and  upon  paymeni 
of  the  fees,  allowed  by  law,  for  filing  a  transcript  and  docketing 
a  judgment  thereupon,  the  clerk  must  forthwith  file  the  as-sign- 
ment  in  his  office,  and  make,  upon  the  docket  of  the  judgment, 
an  entry  of  the  fact,  and  of  the  day  of  filing;  or,  if  he  keeps  a 
separate  book  for  the  entry  of  assignments  of  judgments,  an 
entry,  referring  to  the  page  of  the  book,  where  the  filing  of  the 
assignment  is  noted. 

I  1271.     [Repealed,  1879.] 

II  1272.  To   what    Jndgrmentn   and    execntfons   thin   article 
applfeii. 

This  article  applies  only  to  a  judgment,  wholly  or  partly  for 
a  sum  of  money,  or  directing  the  payment  of  a  sum  of  money; 
and  to  an  execution  issued  upon  sucli  a  judgment. 
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TITLE  n. 
Judgments  taken  without  procefli. 

Aiticie  1.  Confessioo   of  judgment. 

2.  SabmlMlon  ol  a  controveny,   upon  facts  admitted. 

ARTICLB   FIRST. 

Confession  ofjwdgvfient. 

Bee.  1278.  Jadgment  may  be  confessed. 

1274.  Statement;   form  thereof. 

1275.  Statement  to  be  filed,  and  Judgment  entered. 

1276.  Judgment-roll;  docketing  and  enforcing  the  judgment. 

1277.  Execution,   where  the  judgment   Is  not  all   due. 

1278.  Confession   by  one  of  several  joint  debtors. 

I  127».  rAm'd,  1877,  lft07,  1909.]  Jndfrment  may  be 
eoBfeflsed. 

A  jnflKincnt  by  confpssion  m«y  be  ontorod,  \rithont  action, 
cither  f<ir  money  due  or  to  become  dne,  or  to  secure  «  ])erHt»n 
apiinst  contingent  liability  in  behalf  of  the  defendant,  or  Iwith, 
HH  pre»cril»ed  in  this  article. 

Co.  Proc..  I  382:  L.  1597,  vh.  3S.  Am'd  by  L.  1000,  ch.  «5.  AIho  psrtly 
rpfipslw!  !iv  T..  1909,  ch.  19.  Seo  ronwlldated  Iawh.  tit.  Doraentlc  RelationH 
I<sw.  S  51.  See  note  57  of  mutes  of  Board  of  Statutory  Consolidation  at  end 
of  code. 

{  1274.  Statement  I  form  tliereof. 

A  written  statement  must  be  made,  and  signed  by  the  defend-  * 
ant,  to  the  following  effect: 

1.  It  must  state  the  sum,  for  which  judgment  may  be  entered, 
and  authorize  the  entry  of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  is  for  money  due  or  \o 
become  due,  it  must  state  concisely  the  facts,  out  of  which  the 
debt  arose;  and  must  show,  that  the  sum  confessed  therefor  is 
justly  due,   or  to  become  due. 

3.  If  the  judgment  to  be  confessed  is  for  the  purpose  of  secur- 
ing the  plaintifiF,  against  a  contingent  liability,  it  must  state 
concisely  the  facts,  constituting  the  liability;  and  must  show, 
that  the  sum  confessed  therefor  does  not  exceed  the  amount 
of  the  liability. 

The  statement  must  be  verified  by  the  oath  of  the  defendant, 

to  the  effect,  that  the  matters  of  fact  therein  set  forth  are  true. 

Id.,  i  888,  am*d.  ^ 

11276.   [Am'd,    1896.]    Statement    to    be    lllecl,    and    Jndflr^i^ .  ^3  f 
■lent  entered. 

At  any  time  within  three  years  after  the  statement  is  verified, 
it  may  be  filed  with  a  county  clerk,  or,  where  the  sum.  for 
which  judgnaent  is  confessed,  does  not  exceed  two  thousand 
dollars,  exclusive  of  interest  from  the  time  of  making  the  state- 
ment, with  the  clerk  of  the  city  court  of  the  city  of  New- York. 
Thereupon  the  clerk  must  enter,  in  like  manner  as  a  judgment 
is  entered  in  an  action,  a  judgment  for  the  sum  confessed,  with  • 
costs,  which  he  must  tax.  to  the  amount  of  fifteen  dollars, 
besides  disbursements  taxat)le  in  an  action.  If  the  statement 
is  filed  with  a  county  clerk,  the  judgment  must  be  entered  in 
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the  supreme  court;  if  it  is  filed  with  the  clerk  of  another  couri, 
•pecihed  iu  this  section,  the  judgment  must  be  entered  in  the 
court  of  which  he  is  clerk.    But  a  judgment  shall  not  be  entered 
upon  such  a  statement,  after  the  defendant's  death. 
Go.  Ptoc.  S  384,  first  sentence  am'd;  h.  1896,  ch.  946. 

8  1276^   [Am'd,     1878.]    Jnderment-rolli     docketlnar     and 
enforolniir    tlie   Judffuieut. 

The  clerk,  immediately  aftor  entering  the  judgment,  must 
attach  together  and  file  the  statement,  as  verified,  and  a  copy 
of  the  judgment;  which  coiistitnte  the  judgment-roll.  The  judg- 
ment may  be  doeketed,  iiiid  enforeeil  iigaiuKt  properly,  in  the 
same  manner,  and  with  the  Ranie  effect,  as  a  judgment  in  aa 
action.  rend(>red  iu  the  same  court;  and  each  provision  of  .law, 
relating  to  a  judgnienl  in  an  action,  and  the  proceedings  subse- 
quent tliereto,  api)Iy  to  a  judgment  thus  taken. 

Id.,  f  384,  second  and  third  sentonoes  am'd. 

(   1277.  Execution  -wliere    the    Jucljcrinent    Is    not    all    dve. 

Where  the  debt,  for  which  the  judgment  Is  rendered,  is  not 
all  due,"  execution  may  be  issiie<l,  uiK)n  the  judgment,  for  tne 
collection  of  the  sum  which  has  become  due.  The  execution 
must  be  in  the  form  prescribed  by  law,  for  an  execution  upon  a 
judgment 'for  the  full  amount  recovered:  but  the  person,  whose 
name  is  subscribed  to  it,  must  indorse  thereupon  a  direction  to 
the  sheriff,  to  collect  only  the  sum  due,  stating  the  amount 
thereof,  with  interest  thereon,  and  the  costs  of  the  judgment. 
'Notwithstanding  the  issuing  and  colh'ction  of  such  an  execution, 
the  judgment  shall  remain,  as  security  for  the  sum  or  sums  to 
become  due,  after  the  execution  is  isi-?ned.  When  a  further  sum 
becomes  <lue,  an  execution  may,  in  like  manner,  be  issucKl  for 
the  collection  thereof:  and  successive  executions  may  be  issued, 
as  further  sums  b(»come  due. 
Id.,  remalndor  of  §  SR4. 

(   1278.   Gonfesslon    1>y    one    of    Heveral    Joint    debtors. 

One  or  more  joint  debtors  may  confess  a  judgment  for  a  joint 
debt,  due  or  to  become  due.  Where  all  the  joint  debtors  do  not 
unite  in  the  confession,  the  judgment  must  be  entered  and  en- 
forced against  those  only  who  confessed  it:  and  it  is  not  a  bar 
to  an  action  against  all  the  joint  debtors,  upon  the  same  demand. 
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ARTICLES   SBCOHD. 

8fibmi99ion  of  a  controversy,  upon  foots  admitted, 

8«c.  1370.  CoDtroversy,    how    submitted    witbout    proceM. 

12S0.  Papers  Ut  be   filed;   coDtroversj  thereupoa   becomes   an   actUHi. 
1281.  SubsfMicent  proceedlngc  regulated. 

I  1270.   ContrcKTersy,    lio^'    sabmltted    irlthoat    procesii. 

The  parties  to  a  question  in  difference,  which  might  be  the 
Fubject  of  an  action,  being  of  full  age,  may  ngree  upon  a  case, 
coDtainiug  a  statement  of  the  facts,  upon  which  the  controversy 
depends:  and  may  present  a  written  submission  thereof  to  a 
court  of  record,  which  would  have  jurisdiction  of  an  action, 
brought  for  the  same  cause.  The  case  must  be  accompanied 
with  the  affidavit  of  one  of  the  parties,  to  the  effect,  that  the 
controversy  is  real;  and  that  the  submission  is  made  in  good 
faith,  for  the  purpose  of  determining  the  rights  of  the  parties, 
Th(»  submission  must  be  acknowledged  or  proved,  and  certified, 
ia  Hke  manner  as  a  deed,  to  be  recorded  in  the  county  where 
it  is  filed. 

Co.  Proc.,  part  of  {   372,   am'd. 

\  12S0.  Papem  to  be  filed;  controversy  tbereapon  be- 
eomeii   au  action. 

The  case,  submission,  and  affidavit,  must  be  filed  in  the  office 
of  the  clerk  of  the  court  to  which  the  submission  is  made.(l)  If 
the  submission  is  made  to  the  suprenn^  court,  they  must  be  filed 
in  the  office  of  the  county  clerk,  if  any.  •i»ecified  in  the  submis- 
Mon;  if  no  county  clerk  is  so  sporifid,  th'-y  may  be  tiled  in  the 
office  of  any  county  clerk.  The  filing  is  a  prescmtation  of  the 
submission;  and  thenceforth  the  controversy  becomes  an  action; 
and  each  provision  of  law,  rHating  to  a  proceeding  in  an  action, 
applies  to  the  subsetinent  proceedings  therein  except  as  otherwise 
proscribed  in  the  next  sction. 

(1)  New.  Remainder  is  substituted  for  Oo.  Proc.,  §  874,  aod  part  of  \i  871 
tad   373. 

I  1281.    [Am'd,  1895,  1899.]    Subseanent  proceedlnBTii  reira- 
Uted. 

An  order  of  arrest,  a  temporary  injunction,  or  a  warrant  of 
attachment,  cannot  be  granted  in  sueh  an  action:  the  eosts 
thereof  are  always  in  the  discretion  of  the  court,  but  costs  can- 
not he  taxed,  for  any  proceedings  before  notice  of  trial:  the  action 
must  be  tried  by  the  court,  upon  the  case  alone;  and  the  case, 
submission,  affidavit,  and  a  certified  copy  of  the  judgment,  and 
of  any  order  or  paper  necessarily  affecting  the  judgnumt,  con- 
stitute the  judgment  roll.  If  the  action  is  in  the  supreme  court 
it  inuBt  be  tried  and  judgment  rendered  by  the  appellate  division 
thereof,  and  if  in  the  city  court  of  the  city  of  New  Yorki.  it 
must  be  tried  and  judgment  rendered  at  the  general  term  thereof. 
If  the  stat€mient  of  facts  contained  in  the  case,  is  not  sufficient 
to  enable  the  court  to  render  judgment,  an  order  must  be  made 
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dismissing  the  submission,  without  costs  to  either  jMirty:  milew 
the  court  permits  the  parties,  or,  in  a  proper  case  their  repre- 
sentatives, to  file  an  additional  statement,  which  it  Toaj  do,  in  iti 
discretion,  without  prejudice  to  the  original  statement. 

L.  UK,oli.M6;L.  1899,ob.OS.    In  effMt  Hat  6,  UM. 
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c.  1 1,  t.  8  V ACATIN  G  J  UDGMENT.  §S  128^-84 

TITLE  m. 

Vacating:  or  Mbting  aside  a  judgment,  for   irregularity  or 

error  in  facU 

See.  1282.  Motion  to  set  aside  Judgment  for   irregolaritjr ;    wben   It   may   be 
lieard. 

1283.  Motion  to  set  aside  Jadgment  for  error  in  fact;   wben  It  may  be 

made  by  party. 

1284.  Id.;   after  a   party's   deatb. 
1286.  Id.;   by   a   person  not  a  party. 

1286.  Id.;   wben  several  parties  are  entitled  to  more. 

1287.  To  wbom  notice  of  tbe  motion  must   be  glren. 

1288.  Id.;  wben  real  property  recorered  by  tbe  lodgment  bas  been  OOB* 

reyed. 
1288.  How  notice  given  under  tbls  title. 
1290.  Witbin  wbat  time  motion  to  be  made. 

1281.  Exceptions  in  cases  of  disability. 

1282.  Restitution;    wben    directed. 

i  1282.  Motion  to  iset  aside  Jadffment  for  lrreffal«rltyi 
when  It  majr  be  beard. 

A  motion  to  set  aside  a  final  pudgment,  for  irregularity,  shiill 
not  be  heard,  after  the  expiration  of  one  year  since  the  filing 
of  the  judgment-roll;  unless  notice  thereof  is  given  for  a  day 
within  the  year,  and  either  the  hearing  is  adjourned,  by  one  or 
more  orders,  until  after  the  expiration  of  the  year;  or  the  term, 
for  which  it  is  thus  noticed,  is  not  held.  In  the  latter  event, 
the  motion  may  be  re-noticed  for,  and  heard  at,  the  next  term 
at  which  it  can  be  made,  held  not  less  than  ten  days  after  the 
day,  when  the  first  term  was  appointed  to  be  held. 
2  R.  8.  858.  I  2  (2  Edm.  371),   remodelled.     See  S  724. 

1  1283.  Motion  to  set  nnlde  Jndprment  for  error  In  facti 
when  It   may  be  made  by   party. 

A  motion  to  set  ft-side  8  final  judgment,  rendered  in  a  court  of 
rpcord,  for  error  in  fact,  not  arising  upon  the  trial,  may  be  mude 
by  the  party  against  whom  it  is  rendered;  or,  if  an  oxccntioii 
has  not  been  issued  thereon,  and  the  judgment  hns  not  b<*en 
wholly  or  partly  satisfied  or  enforced,  by  the  party  in  wliose 
favor  it  is  rendered.    (See  §  1290.) 

2  R.  S.  591,  psrts  of  {|  2  and  3  (2  Edm.  613).  consolidated  and  am'd. 

I  1284.   Id.$  after  a  party's  death. 

A  like  motion  may  be  made,  after  the  death  of  a  party  enti- 
tled to  make  it,  as  prescribed  in  the  last  section,  l)y  the  following 
persons: 

1.  Where  the  judgment  awards  a  sum  of  mOney,  or  a  chattel, 
or  an  interest  in  real  property,  which  is  declared  by  law  to  be 
assets,  the  motion  may  be  made  by  his  executor  or  administrator. 

2.  Where  the  judgment  awards  real  profierty,  or  the  possessiou 
thereof,  or  where  the  title  to  or  an  estate  or  interest  in  real 
property  is  determined  or  affected  thereby,  the  motion  may  bo 
made  by  the  heir  of  the  decedent,  to  whom  the  real  property 
descended,  or  might  have  descended,  or  by  the  person  to  whom 
he  devised  it. 

3.  Where  the  judgment  is  rendered  against  or  in  favor  of  two 
or  more  persons,  the  motion  may  be  made,  jointly,  by  the 
■VTiTor,  and  the  person  who  would  have  been  entitled  to  mak« 
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it,  if  the  judgment  had  been  rendered  in  favor  of  or  against  the 
decedent  only. 
2  R.  S.  &81»  9  2,  mbd.  2  and  3.  and  $  6,  consolidated. 

i  12SS.  Id.)  by  a  person  not  m  nrnTty. 

A  motion  may  be  made,  either  before  or  after  the  death  of  the 
defendant,  by  a  person,  who  Is  not  a  party,  to  set  aside,  for  error 

in  fact,  not  nrlKiii^  upon  the  trial,  a  judgment,  rendered  in  an 
action  nffainst  a  tenant  for  life,  or  for  years,  awarding  real 
property,  or  the  possession  of  real  property,  in  which  the  person 
maki!!g  the  motion  has  an  estate,  or  interest,  in  reyerslon  or 
remainder. 
Id.,  S  2,  8ubd.  4,  remodelled. 

g  128f).  I<].;  ^wlion  Meveral   parties  Are  entitled  to   nto-re. 

Where  two  or  more  persons  are  entitled  to  move  to  set  aside 
a  judgiiiont,  as  prescribeil  in  the  last  three  pections,  one  or  more 
of  them  may  move  Kepjirately;  but,  in  that  case,  notice  of  the 
motion  must  be  given  to  those  who  do  not  join  therein,  in  like 
manner  as  if  they  were  adverse  parties. 

Substitute  for  2  B.  S.  502.  §{  7-17. 

S   12NT.   To   'whom   notice    of   tlie    motion   mnst   be   srlTen- 

Notice  of  a  motion  to  set  aside  a  final  judgment,  for  error  in 
fact,  not  arii«ing  upon  th(»  trij  '.  must  bo  given  to  the  adverse 
party,  or,  in  case  of  his  death,  to  each  person  who  might  hare 
moved,  as  against  the  moving  party,  to  set  aside  the  judgment 
for  the  same  cause,  as  prescribed  in  this  titled)  Where  the 
motion  is  made  l)y  the  pjirty  again.st  whom  the  judgment  is 
rendered,  or  by  his  beir,  devisee,  executor,  or  administrator, 
service  of  the  notice,  upon  the  attorney  of  record  for  the  party, 
in  whose  favor  the  jutlgment  is  n»ndered,  has  the  like  effect,  as 
if  it  was  served  upon  the  party. (2) 

(1)  Td..  the  substance  of  §  19,  except  the  last  daute  of  sobd.  8  thereof. 
(2)    New. 

I  1288.  Id.;  -«vhen  renl  property  recovered  by  tbe  Jndv- 
ntent    ban   been  conveyed. 

Where  the  judgment  awards  real  property,  or  the  possession 
ther(»of.  or  where  the  title  to,  or  an  estate  or  interest  in.  real 
property  is  determined  or  affected  thereby,  and  the  real  property, 
or  esuite  or  interi^st  th(>reiii,  has  be<»n  conveyed,  by  the  adverse 
pjiity,  more  than  eight  days  before  the  hearing  of  the  motion, 
notice  of  the  motion  must  also  be  given  to  each  actnal  occupaQt 
of  the  property,   chiiniing   under  the   conveyance. 

2  n.    S.   R02,    rOTualndiT   of   fi    10. 

9  12M0.  How  notice  fflven  under  tbU  title. 

Xoti<-e  must  be  given,  in  a  case  specified  in  thia  title,  by  per- 
sonal service  of  a  written  notice,  or  of  an  order  to  show  cause 
why  the  motion  sh<^uld  not  be  grante<l;  or,  if  a  person  entitled  to 
notice  cannot,  with  due  diligence,  be  found  within  the  State* 
in  any  manner  which  the  court,  or  a  judge  thereof,  directs  in 
an  order  to  show  cause,  or  which  the  court  directs  in  a  subse- 
quent order. 

I  1800.  Witbin   what    time   motion   to   be   ifnade. 

A  motion  to  set  aside  a  final  judgment,  fur  error  in  fact,  not 
arising  upon   the  trial,   shall   not   bo  heard,   except  as   specified 
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in  the  next  section,  after  the  expiration  of  two  years  since  the 
filing  of  the  jndgment-roll,  unless  notice  thereof  is  given,  for  a 
day  within  the  two  Shears;  and  either  the  hearing  is  adjourned, 
by  one  or  more  orders,  until  after  the  expiration  of  the  two 
years;  or  the  term,  for  which  it  is  thus  noticed,  is  not  held.  In 
the  latter  event,  the  motion  may  be  re-^oticed  for,  and  heard 
At,  the  next  term  at  which  it  qau  be  made,  held  not  less  than, 
ten  days  after  the  day,  when  the  first  term  was  appointed  to' 
be  held. 

i  1201.  BxecpUeas  in  omtfes  of  dlsabtUtt^. 

If  the  persoci  against  whom  the  judgment  is  rendered,  is,  at 
the  time  of  filing  the  judgment-roll,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution,  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  Is  not  a  prtrt  of  the  time,  limited 
by  the  last  section;  except  that  the  time,  within  which  the  motion 
may  be  heard,  cannot  be  extended  more  than  five  years  by  such 
a  disability,  nor,  in  any  case,  more  than  one  year  after  the 
disability  ceases. 

From  2  E.  S.  S94,  (I  22  And  24. 

i  1292.  Restitution!   wKen    directed. 

Where  a  judgment  is  set  aside  for  any  cause,  upon  motion, 
the  court  may  direct  and  enforce  restitution,  in  like  manner,  with 
Bke  effect,  and  subject  to  the  same  conditions,  as  where  a  judg- 
ment is  reversed  upon  appeal. 

•m  I  1828,  post 
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CHAPTER  XII. 
Appeals. 

riTLI   I«— €l«Mnl  Pr»TtttoBS9  BaUtlag  to  tke  Appeals  ProTldtd  l^r  la  iUi 
Chapter* 

TITLB  II.-ipp6ftl  to  tke  Co«rt  of  Ippoali. 

TITLE  III.— Appeal  U  tlio  Svpmao  €o«r(  ftoa  m  laforior  Go«rt« 

TITLE  IT.—Appoal  to  the  AppolUto  IMtUIob  of  the  SeproMO  Go«rt« 

TITLE   Y. -Appeal  FroM  a  DeterMlaatloa  ia  a  Special  Proeeedlag. 

TITUEI. 

Q«D«ral  provisions,  relating  to  the  appeals  provided  for  is 

this  chapter. 

Veff   1288.  Write  of   error  aboUehed. 
1294.  When  party  may  appeal. 
1296.  Parties  to  appeal;  bow  deel«nated.    Title  of  cause. 

1296.  When  a  person  entitled  to  become  a  party  may  appeaL 

1297.  Appeal  when  adrerse   party  has  died. 

1298.  Proceedings,  when  party  dies  pending  appeal. 

1299.  Order  of  substitution. 
1900.  Appeal,    how   taken. 

1301.  When  notice  of  appeal  to  specify  interlocutory  Judgment,   etc. 

1302.  Proceedings.  If  attorney  or  party  not  found. 

1303.  Defects  in  proceedings  may  be  supplied. 

1804.  Order    appealed    from    must    be    entered.    Proceedings    to    compel 

entry. 

1306.  Security  may  be  walir«d. 

1306.  Deposit  in  lieu  of  undertaking. 

1307.  Undertaking  must   be-  tiled. 

1308.  New  undertaking  to  be  given,   when  sureties  are  insolrent,  etc 

1309.  Action  upon  undertaking,   when  not  to  be  brought. 

1310.  When  appeal  stays  proceedings;  effect  thereof. 

1311.  Levy  upon  personal  property,   when  superseded  by  appeal. 

1312.  Court  may  limit  amount  of  security  in  certain  cases. 

1313.  No  security  necessary,  on  appeal   by  the   people,   etc. 

1314.  Id.;  on  appeal  by  a  domestic  municipal  corporation. 

1316.  Papers  to  be  transmitted  to  appellate  court. 

1.S16.  Interlocutory   judgment,   or   Intermediate  order,    may  be  reTlewed. 

1317.  Judgment  or  order  on  appeal. 

1818.  When   no  appeal  lies  from  judgment  of  rerersal. 

1319.  Mode  of  enforcing  affirmed  or  modified  judgment. 

1320.  Id.;   as  to  order. 

1321.  Mode  of  cancelling  docket  of  rerersed  or  modified  Judgment. 
1822.  Id.;  when  reversal,  etc.,  was  by  court  of  appeals. 

1323.  Restitution;  when  awarded. 

I.t2.^a.  RemarkH  or  comments  of  Judge,  duly  excepted  to,  nhnlX  lie  rab 
ject  to  review. 

§   1208.  IVrita   of  error  abollnhed. 

T1m»  writ  of  error  in  a  civil  action  or  special  proceeding  has 
been  ubolisbi^d. 

Bubfftitutefl  for  Co.   Proc.,   |   33.*}.   and  the  flret  sentence  of  %  457. 

f  1284.  Wlien   party  may  appeal. 

A  party  aggrieved  may  appeal,  in  a  case  prescribed  in  this 
cLapter,  except  where  the  judgment  or  order,  of  which  he  com- 
plains, was  rendered  or  made  upon  his  default. 

Oo.  Proc.,  I  325,  am'd  by  adding  the  final  claune.    See  {  2568. 
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i  1288,  Parties  t«  appeali  how  dealBrnatecl.  Title  of 
•avae. 

The  party  or  person  appealing  is  designated  as  the  appellant, 
and  the  adyerse  party  as  the  respondent.  After  an  appeal  is 
taken  to  another  court,  the  name  of  the  appellate  court  must  be 
iQbstituted,  for  that  of  the  court  below,  in  the  title  of  the  action 
or  special  proceeding,  and  in  any  case,  the  name  of  the  county, 
if  it  is  mentioned,  may  be  omitted;, otherwise  the  title  shall  not 
be  changed,  in  consequence  of  the  appeal. 

Co.  Proc.,  I  326,  am'd. 

I  1296.  "When  a  person  entitled  to  become  a  party  may 
appeal. 

A  person  aggrieTed,  who  is  not  a  party,  but  is  entitled  by  law 
to  be  substituted,  in  place  of  a  party;  or  who  ban  acquired,  since 
the  making  of  the  order,  or  the  rendering  of  the  judgment  up- 
pealed  from,  an  interest,  which  would  have  entitled  him  to  be 
no  substituted,  if  it  hnd  betm  previously  acquired,  may  also  ap- 
peal, as  prescribed  in  tliis  chapter,  for  an  appeal  by  a  party.  But 
the  appeal  cannot  be  heard,  until  he  has  been  substituted  in  place 
of  the  party;  and  if  he  unreasonably  neglects  to  procure  an  order 
of  inbstitution,  the  appeal  may  be  dismissed,  upon  motion  of  the 
respondent.     (See  §  2569.) 

I  189T.  Appeal  irhen  adverse  party  bas  died. 

Where  the  adverse  party  has  died,  since  the  making  of  the 
order,  or  the  rendering  of  the  judgment  appealed  from,  or  where 
the  judgment  appealed  from  was  rendered,  after  his  death,  in  a 
ease  prescribed  by  law,  an  appeal  may  be  taken,  as  if  he  was 
living:  but  it  cannot  be  heard,  until  the  heir,  devisee,  executor,  or 
administrator,  as  the  case  requires,  has  been  substituted  as  the 
respondent.  In  such  a  case,  an  undertaking  required  to  perfect 
the  appeal,  or  to  stay  the  execution  of  the  judgment  or  order 
appealed  from,  must  recite  the  fact  of  the  adverse  party's  death; 
and  the  undertaking  enures,  after  substitution,  to  the  benefit  of 
the  person  substituted. 

S  1298.  [Am'd,  1877.]  Proeeedli^H,  -fvlien  party  dies 
peadlnflT  appeal. 

Where  either  party  to  an  appeal  dies,  before  the  appeal 
is  heard,  or  has  heretofore  died,  and  the  appeal  has  not  be  n 
heard,  if  an  order,  substituting  another  person  in  his  place, 
ii  not  made,  within  three  months  after  his  death,  or,  where 
he  has  heretofore  died,  within  three  months  after  this  section 
takes  eflfect,  the  court,  in  which  the  appeal  is  pending,  may,  In 
its  discretion,  make  an  order,  requiring  all  persons  interested  in 
the  decedent's  estate,  to  show  cause  before  it,  why  the  judgment 
or  order  appealed  from  should  nort  be  reversed  or  affirmed,  or 
the  appeal  dismissed,  as  the  case  requires.  The  order  must 
specify  a  day,  when  cause  is  to  be  shown,  which  must  be  not 
less  than  six  months  after  making  the  order;  and  it  must  desig- 
nate the  mode  of  giving  notice  to  the  persons  interested.  Upon 
the  return  day  of  the  order,  or  at  a  subsequent  day,  appointed 
by  the  court,  if  the  proper  person  has  not  been  substituted,  the 
oonrt,  upon  proof,  by  affidavit,  that  notice  has  been  given,  as 
required   by  the  order,  may  reverse  or  affirm  tlie  judgment  or 
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order  apponled  from,  or  dismiss  the  npyonl,  or  iiiako  such  further 
order  iu  the  premises,  as  the  case  requires. 
Substitute  for  Co.   Proc,    part   <»f   |    121. 

'j  1209.  Orcl«*r   of  nabatlttitloii. 

Where  the  appeal  Is  from  one  court  to  another,  an  apphcation 
for  an  order  or  substitution,  as  prescribecl  by  the  last  three 
sections,  must  be  made  to  the  appellate  court.  Wliere  i»ersomil 
service  of  notice  of  application  for  an  order  has  been  ma<ie, 
within  the  State,  upon  the  projier  representative  of  the  dece- 
dent, an  order  of  substitution  may  be  made,  upon  the  npplicatiou 
of  the  survivinj?  party. 

g  1300.   [Allied,   1800.]     Appeal,   Itow  takeu. 

An  appeal  must  be  taken,  by  serving,  upon  the  attorney  tor 
(h(?  adverse  party,  as  prescribed  in  article  third  of  title  sixth  of 
chapter  ei|;hth  of  this  act,  and  upon  the  <*lerk,  with  whom  the 
judf^ment  or  order  appealed  from  is  entered,  by  filing  it*  in  his 
(  i.ice,  a  written  notice,  to  the  effect,  th.it  the  appellant  appeals 
from  the  judgment'  or  order,  or  from  a  specified  part  thereof. 
rpon  an  appeal  to  the  court  of  appeals  from  an  order  of  the 
appellate  division,  nnide  upon  an  appeal  from  the  surrocatvs" 
court,  the  notice  of  ai>peal  shall  be  lile<l  with  the  clerk  Jif  tlie 
Kurrojjates'  court. 

Co.  Pro<'..  S  ;.27,  first  sentj-nfo.  AmM  by  L.  1909,  ch.  41C.  !n  eTt-ct 
P4'i»t.    1,    IDMS).     See    I    2574. 

§  1301.  'H^hen  notice  of  appeal  to  specif r  Interlocvtory 
Judlicinent,    etc. 

Where  the  appeal  is  from  a  final  judgment,  or  from  a  final 
order  in  a  special  pioceedinp,  and  the  ai)pellant  intends  to  brinp 
up,  for  review  thereupon,  an  inteiloeutory  judgment,  or  an  inter- 
mediate order,  he  must,  in  the  notice  of  appeal,  distinctly  specify 
the  interlocutory  judgment,  or  intermediate  order,  to  be  reviewed. 

See   §§    1310   and   1317,    post. 

I  1302.  ProceedinarMt  if  attorner  or  party  not  found. 

If  the  attorney  for  the  adverse  party  is  dead;  or  if  he  has 
been  removed,  and  notice  of  the  removal  has  beeu  served  upou 
the  appellant'fir  attorney,  and  another  attorney  has  not  been  sub- 
stituted in  his  place;  or  if, -for  anj'  reason,  service  of  a  notice 
of  appeal,  upon  the  proixr  attorney  for  the  adverse  party,  can- 
not, with  due  diligence,  be  made  within  the  State,  the  notice 
of  appeal  may  be  served  ui)on  the  respondent,  in  the  manner 
prescribed  by  law  for  sc^rvlui^  it  upon  an  attorney.  If  personal 
service  uiK^n  the  resi)ondent  cannot,  witn  due  diligence,  be  s<^ 
made  within  the  State,  the  notice  of  appeal  may  be  served 
ui)on  him,  and  notice  of  the  subsequent  proceedings  may  be 
given  to  him,  as  directed  by  a  judge  of  the  court,  in  or  to  which 
the  appeal  is  taken. 

$  1308.  Defectn  In  proceodluKH  may  be  supplied. 

Where  the  ai)i)ellflnt,  seasonably  and  in  good  faith,  serves  *xie 
notice  of  appeal,  either  upon  the  clerk  or  upon  the  adverse  p?.rty. 
or  his  attorney,  but  onnts.  through  mistake,  inadvertence,  or 
excusable  neglect,  to  s(»rve  it  upon  the  other,  or  to  do  any  other 
act,  necessary  to  perfect  the  appeal,  or  to  stay  the  execution 
of  the  judgment  or  order  appealed  from;  the  court:  in  or  to 
which  the  api)eal  is  taken,  upon  nroof.  by  affidavit,  of  the  facts, 
may,  in  its  discretion,  permit  the  omission  to  be  supplied,  or  a« 
amendment  to  be  made,  upon  such  terms  as  justice  raquir«s. 
Co.     Ptoc.,    part   of  fi   327.    am'ch 

fc_ - 

•*  Sn    ill   ni  i'jiual. 
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I  1304.  Order  appealed  from  maat  be  entered.  Proceed- 
iaCii  to  oompel  entry. 

An  appeal  cannot  be  taken  from  an  order  made  by  a  judge,  out 
of  court,  until  it  is  entered  in  tlie  office  of  the  proper  clerk. 
Where  such  an  order  has  not  l)cen  so  entered,  or  the  jTapers, 
upon  which  it  was  founded,  have  not  been  filed  in  the  same 
clerk's  office,  the  judge  who  made  it,  or,  if  he  is  absent,  or  unable 
or  disqualified  to  net,  a  judge  of  the  court,  in  or  to  which  an 
appeal  therefrom  may  be  taken,  must,  upon  the  application  of 
a  party  or  other  person,  entitled  to  take  such  an  api)eal,  make 
an  order,  requiring  the  omission  to  be  supplied,  within  a  spocifiinl 
time  after  service  of  a  copy  of  the  order  made  by  him.  Up<m 
proof,  by  affidavit,  that  a  copy  of  the  latter  order  has  been 
served,  and  that  the  omission  has  not  boon  supplied,  the  same 
jndge  may  make,  upon  notice,  an  order  revoking  and  annulling 
the  original  order.  The  provisions  of  the  last  section  but  one 
apply  to  the  service  of  an  order,  or  a  notice,  as  prescribed 
in  this  section. 

Sabstitute  for  portions  of  Co.  Troc.,  |  350. 

i  13(KS.  Security  may  be  tralved' 

An  undertaking,  which  the  appellant  is  required,  by  this  chap- 
ter, to  give,  or  any  other  act  which  he  is  so  required  to  do,  for 
the  security  of  the  respondent,  may  be  waived  by  the  written 
coDisent  of  the  respondent. 

0».   Proc.,    {    334,    last    seotence,    am'd. 

I  1809.  Deposit,  In  lien  of  nndertaklnv* 

Where  the  ai»i)ellant  is  required,  by  this  chapter,  to  give  an 
nndertaking.  bp  may,  in  lieu  rhereof.  deposit  with  the  clerk,  with 
whom  the  judgment  or  order  apiieali'd  from  is  iMitiTed,  a  sum 
of  money,  equal  to  the  amount  for  which  the  un(h>rtaking  is 
require<l  to  be  given.  The  deposit  has  the  same  ofTcv-t,  as  hiing 
the  undertaking:  and  notice  that  it  has  bccai  made,  has  the 
same  eff(H-t,  as  notit-e  of  the  filing  and  service  of  a  copy  of  the 


nndertaklng.  The  court,  wherein  the  anpeal  is  peu<ling,  may 
direct  the  mode,  in  whic.h  the  money  shall  be  kept  and  disposed 
of,  during  the  pendency,  or  after  the  determination  of  the  appeal. 


I  1S07.   [Am'd,    lUlO.]       VndertakinK    mnat    be    filed. 

An  undertaking,  given  as  prescribed  in  this  chai)ter,  must  be 
filc'l  with  the  elerk.  with  whom  the  judgment  or  order  appealed 
from  is  entereil,  except  that  upon  an  appeal  to  the  court  of 
appejils  the  undertaking  must  be  filed  with  the  rierk  of  the  court 
wherein  the  original  jndgment  or  order  was  entered. 

^W.,  I  .•?4n,   first  sentence.     Sw  Rule  4.     Am'd,  L.    1010,  ch.   582.     In  effect 
S*pt.  1,  1010. 

f  1308.  [Ani*d,  18»5.]  Kew  nndertaklnip  to  be  vlven, 
Wnea   anretle^    are    innolvent,    etc. 

The  court,  in  whicli  the  api)eal  is  pending,  upon  satisfactory 
proof,  by  atUdavit.  that  since  the  execution  of  an  undertaking, 
given  as  prescribed  in  this  chapter,  one  or  more  of  the  sureties 
uierein  have  become  insolvent:  or  that  his  or  their  cin-unistances 
save  become  so  precarious,  that  there  is  reas<ui  to  apprehend, 
that  the  nndertaking  is  not  sufficient  for  the  security  of  tne 
respondent:  may  make  an  order,  recpiiring  the  appellant  to  file 
a  new  undertaking,  and  to  serve  a  copy  thereof,  as  required  with 
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respect  to  the  original  undertaking.  If  the  appellant  fails  so  to 
do,  within  twenty  da^'s  after  the  service  of  a  copy  of  the  order, 
or  such  further  time  as  the  court  .allows,  the  appeal  must  be 
dismissed,  or  the  order  or  judgment,  from  which  the  appeal  is 
taken,  must  be  executed,  as  if  the  original  undertaking  had  not 
been  given. 
Co.  Proc.,  part  of  {  335,  am'd;  L.  1885,  ch.  946. 

§  1309.  [Am'd,  1804.]  Action  upon  undertakinvi  wheB 
not  to  be  bronvlit. 

Au  action  shall  not  be  maintained,  upon  an  undertaking,  given 
upon  an  appeal,  taken  as  prescribed  in  title  third,  fourth  or  fifth 
of  this  chapter,  until  ten  days  have  expired,  since  the  service, 
upon  the  attorney  for  the  appellant,  and  upon  the  sureties  on  such 
undertaking,  of  a  written  notice  of  the  entry  of  a  judgment  or 
order,  afhrmiug  the  judgment  or  order  appealed  from,  or  dis- 
missing the  appeal.  Such  service  may  be  made  by  mailing  such 
notice  in  a  postpaid  wrapper  addressed  to  said  surety  or  sureties, 
at  the  last  known  post-office  address  of  such  surety  or  sureties. 
Where  an  appeal  to  the  court  of  appeals,  from  that  judgment  or 
order,  is  perfected^  and  security  is  given  thereupon,  to  stay  the 
execution  of  the  judgment  or  order  appealed  from,  an  action 
shall  not  be  maintained  upon  the  undertaking,  given  upon  the 
preceding  appeal,  until  after  the  final  determination  of  the  appeal 
to  the  court  of  appeals. 

L.   1894,   cb.   106. 

S  1310.  [Am'd,  180R,  1898.]  DVl&en  appeal  mtmwm  praeeed- 
InflTS)  effect  thereof. 

Where  an  appeal  to  the  general  term  of  any  court  or  to  the 
appellate  division  of  the  supreme  court  or  to  the  court  of  appeals 
or  otherwise  has  been  heretofore  or  shall  hereafter  be  pcfrfected, 
as  prescribed  in  this  chapter,  and  the  other  acts,  If  any,  required 
to  be  done,  to  stay  the  execution  of  the  judgment  or  order  ap- 
pealed from,  have  been  done,  the  appeal  stays  all  proceedings  to 
enforce  the  judgment  or  order  appealed  from;  except  that  the  court 
or  judge,  from  whose  determination  the  appeal  is  taken,   may 
proceed  in   any   matter  included   in   the   action  or  special   pro- 
ceeding, and  not  affected  by  the  judgment  or  order  appealed  from 
or  not  embraced  within  the  appeal;  or  may  cause  perishable  prop- 
erty to  be  sold,  pursuant  to  the  judgment  or  order  appealed  from. 
The  proce<^ds  of  such  a  sale  must  be  paid,  to  abide  the  result 
of  the  appeal,  into  the  court  from  or  in  which  the  appeal  is  taken, 
or.  if  it  was  taken  as  prescribed  in  title  fifth  of  this  chapter,  into 
the  supreme  coirt.    When  an  appeal  from  a  judgment  'for  rent 
has  been  perfected  and  execution  stayed  as  herein  provided,  the 
appeal  stays  all  summary  proceedings,  pending  or  otherwise,  to 
recover  the  possession  of  real  property  or  dispossess  tenants  there- 
from, based  on  the  failure  to  pay  the  re^it  included  in  the  judg- 
ment appealed  from.    In  a  case,  specified  in  subdivision  two  of 
section  one  hundred  and  ninety-one,  of  this  act,  a  party  aggrieTed. 
upon  presenting  to  the  court  proof  by  affidavit  that  he  intends  to 
apply  to  the  appellate  division,  rendering  such  decision,  for  leave 
to  appeal   to  the  court  of  appeals,  and  in  ease  such   appellate 
division  shall  refuuse  such   leave,   then   that  such   party   intends 
to  apply  to  a  judge  of  the  court  of  appeals  to  be  allowed  to 
appeal  to  said  court  of  appeals,  and  proof  that  an  undertakinn;. 
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fiTtn  at  prttcrlbed  in  this  diapter,  has  been  filed  with  the  clerk 
with  whom  the  judgment  appealed  from  is  entered,  shall  be  en- 
titled to  an  order  staying  all  proceedings  to  enforce  such  judgment, 
antil  the  granting  or  refusal  of  such  leave  to  appeal  by  such 
appellate  division  or  a  judge  of  the  court  of  appeals.  The  party 
desiring  to  make  such  apinication  must  do  so  at  the  same  term 
or  at  the  term  of  said  appellate  division  next  succeeding  that 
at  which  judgment  of  affirmance  was  rendered  and  notice  of  en- 
try thereof  served  upon  the  party  aggrieved,  and  in  case  said  ap- 
pellate division  refuses  such  application,  then  such  party  shall 
have  thirty  days,  from  and  after  service  of  a  copy  of  the*  order 
of  said  appellate  division  denying  such  application,  with  notice 
of  entry,  in  which  to  apply  to  a  judge  of  the  court  of  appeals,  to 
be  allowed  to  so  appeal.  (See  §§  2087,  2101,  2584.) 

/.  v^.  ch.  M«:  L.  law.  ch.  792.    In  effect  April  19, 1888. 

I  1811.    Cont'd,  1896,  1899.]    LevT  vpon  personal  propertTt 
when  nvperaeded  by  appeal. 

TVliere  an  appeal,  taken  from  a  final  judgment,  to  the  court  of 
appeals,  has  been  perfected,  and  the  security,  required  to  stay 
the  execution  of  the  judgment,  has  been  given;  or  where  the 
seearityj  given  upon  an  appeal,  taken  from  a  final  judgment  of  the 
sppremo  court,  a  county  court  or  the  city  court  of  the  city  of 
New  York,  or  the  municipal  court  of  the  city  of  New  York,  is 
equal  to  that  required  to  perfect  an  appeal  to  the  court  of  ap- 
peals, and  to  stay  the  execution  of  the  judgment;  the  court,  in 
which  the  judgment  appealed  from  was  rendered,  may,  in  its  dis- 
'•retion,  and  upon  such  terms  as  justice  requires,  make  an  order, 
npon  notice  to  the  respondent,  and  the  sureties  in  the  under- 
tnking,  discharging  a  levy  npon  personal  property,  made  by  virtue 
«'  an  execution,  issued  upon  the  judgment  appealed  from.  But 
this  section  does  not  authorize  the  discharge  of  a  levy,  made  by 
virtue  of  a  warrant  of  attachment 
L.  IIBS. ch.  Mf :  L.  19W,  ch.  315.   In effeetCtopl.  1.  UW. 

f  13121.  Court  ntar  limit  amonnt  of  aecnrlty  fn  aortaln 
pases. 

Wher^an  appeal  is  taken,  as  prescribed  in  title  s-^cond  or  fourth 
of  this  chapter,  the  court,  in  or  from  which  the  appeal  is  taki'u: 
or.  where  an  appeal  is  taken  as  prescribed  in  title  third  or  tifth 
of  this  chapter,  the  court,  to  which  the  appeal  is  taken;  niny.  in 
its  discretion,  make  an  order,  upon  notice  to  the  resiK>udent.  dis- 
pensing with  or  limiting  the  security,  required  to  stny  the  execu- 
tion of  the  judgment  or  order  appealed  from,  as  follows: 

1.  Whore  the  appellant  Is  an  executor,  administrator,  trtistee, 
or  other  person  acting  In  another's  right,  the  security  may  l)e 
dispensed  with  or  limited,  in  the  discretion  of  the  court. 

2.  The  aggregate  sum,  in  which  one  or  more  undertakings  are 
tequired  to  be  given,  may  1  e  iim'tc  d  to  not  Icfs  than  fifty  thousand 
dollars,  where  it  would  otherwise  exceed  that  sum. 

Satwtitate  for  part  of  Go.  Proc.,  f  839. 

I  1818.  Mo  secnritr  necemtary',  on  appeal  by  tlie  people* 
ete. 

Upon  an  appeal,  taken  by  the  people  of  the  State,  or  by  a  State 
officer,  or  board  of  State  officers,  or  a  board  of  supervisors  of  a 
county,  the  service  of  the  notice  of  appeal  perfects  the  appeal, 
and  stays  the  execution  of  the  judgment  or  order  appealed  from, 
without  an  undertaking,  or  other  security. 
Snbstaoce  of  U  1858.  cb.  37,  |  ^,  as  am'O  by  L.  1861,  ch.  288  (4  Bdm.  200). 
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I  1.114.  CAmM,  1877.]    ia.|  on  «ppe«l  bjr  m  40^ie«tl«  mml- 
el  pal   corporation. 

Upon  an  appeal,  tak^^n  by  a  domestic  mnnicipal  corporation,  the 
service  of  the  notice  of  appeal  perfects  the  appeal,  and  stays  the 
execution  of  the  judgment  or  order  appealed  from,  without  an 
undertaking,  or  other  security;  except  that,  where  an  appeal  is 
taken,  as  prescribed  In  title  second,  third  cr  fourth  of  this  chap- 
ter, the  court,  in  or  from  which  the  appeal  is  taken,  may,  in  its 
discretion,  require  security  to  be  given.  In  that  case,  the  fornix 
nature,  and  extent  of  the  security,  not  exceeding  that  which  is  re- 
quired in  a  like  case,  from  a  natural  person,  and  the  time  and 
manner  in  which  it  must  be  given,  must  be  prescribed  by  the 
^rder  of  the  court:  and  the  mayor,  comptroller,  or  counsel  to  the 
corporation,  may  execute,  in  behalf  of  the  corporation,  an  under- 
taking, scr  required  to  be  given. 

L.  1869.  ch.  282,  5  1  (4  Edm.  682).  Set  fi  1900.  post. 

I  1316.  Paper*  to  be  transmitted  to  appellate  oovrt. 

Where  an  appeal  is  taken  from  a  final  judgment,  as  prescribeo 
in  title  second  or  third  of  this  chapter,  the  appellant  must,  within 
twenty  days  after  it  is  perfected,  cause  a  c6py  of  the  judgment- 
roll,  and  OL  a  case  or  notice  of  exceptions,  if  any,  filed  after  the 
entry  of  judgment,  and  a  certified  copy  of  the  judgment  given 
thereon  and  of  the  notice  of  appeal,  to  be  transmitted  to  the 
appellate  court,  by  the  clerk,  upon  whom  the  notice  of  appeal  was 
served.  Where  an  appeal  from  an  order,  or  a  part  or  an  order, 
is  taken  as  prescribed  in  title  second,  third,  and  fifth  of  this  chap- 
ter, the  appellant  must,  within  the  same  time,  cause  a  certified 
copy  of  the  notice  of  appeal,  of  the  order,  and  of  the  papers  upon 
which  the  order  was  founded,  to  be  transmitted  to  the  appellate 
court,  by  the  same  clerk.  If  the  appellant  fails  so  to  do,  the  re- 
spondent may  caude  those  papers  to  be  so  transmitted;  and  he  is 
entitled  to  tax  the  exi)enae  tl^ereof,  am  a  disbureement,  where  he 
recovers  costs.  The  clerk  of  the  appellate  court  must  file  the 
impt'is  Fo  transmitted;  and,  except  wnere  it  is  otherwise  specially 
prescribed  by  law,  the  appeal  must  be  heard  upon  them. 
Ui.  X  iuf.,  S  328,  am'd.     See  {  1339. 

S  1310.  Interlocatory  Jadarment,  or  Interntedlate  order, 
may  be  revle'wed. 

An  appeal,  taken  from  a  final  judgment,  brings  up  for  review, 
an  interlocutory  judgment,  or  an  intermediate  order,  which  is 
specified  in  the  notice  of  appeal,  and  necessarily  affects  the  final 
judgment:  and  which  has  not  already  been  reviewed,  upon  a 
separate  appeal  therefrom,  by  the  court  or  the  term  of  the  court, 
to  which  the  appeal  from  the  final  judgment  is  taken.  The  right 
to  review  an  interlocutory  judgment,  or  an  intermediate  order, 
as  prescribed  in  this  section,  is  not  affected  by  the  expiration 
of  the  time,  within  which  a  separate  appeal  tberefroui  mi^ht 
have  been  taken. 

Fredicated  on  Co.  rim.,  §  321).  See  H  1336,  1350. 

S   1317.    [Am*d,  lHf>5,  1012.]    Jndflrment  or  order  on  ap»eal. 

Ui>on  an  appeal  from  n  .Indunn'nt  or  an  order,  the  anpellate 
division  of  tlic  suprcnic  court,  or  appellate  term,  to  which  th* 
appeal  is  taken,  may  reverse  or  allirni,  wholly  or  partly,  or  may 
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modify,  the  judgment  or  order  appealed  from,  and  each  inter- 
locutory judgment  or  intermediate  order,  which  it  is  authorized 
to  review,  as  specified  in  the  notice  of  appeal,  and  as  to  any  or 
all  of  the  parties.  It  shall  thereupon  render  judgment  of  affirm- 
ance, judgment  of  reversal  and  final  judgment  upon  the  right  of 
any  or  all  of  the  parties,  or  judgment  of  modification  thereon,  ac- 
cordiniT  to  law,  except  where  it  may  be  necessary  or  proper  to 
grant  a  new  trial  or  hearing,  when  it  may  grant  a  new  trial  or 
hearing.  When  a  trial  has  been  before  a  jury,  the  judgment  of 
the  appellate  court  must  be  rendered  either  ui)on  special  findings 
of  the  ^'^'y  <*r  the  general  verdict,  or  upon  a  motion  to  dismiss  the 
complaint  or  to  direct  a  verdict.  A  judgment,  affirming  wholly  or 
partly  a  judgment,  from  which  an  appeal  has  been  taken,  shall 
not,  expressly  and  in  terms,  award  to  the  respondent,  a  sum  of 
money,  or  other  relief,  which  was  awarded  to  him  bv  the  judg- 
ment so  affirmed.  After  hearing  the  appeal,  the  court  must  give 
judgment,  without  regard  to  technical  errors  or  defects  or  to  ex- 
ceptions which  do  not  affect  the  substantial  rights  of  the  parties. 

8«e  Co.  Proc..  S  3^-     See  $  1337.     Am'd  by  L.   18»5,  ch.  94f>r  L.    1912,  ch.  380. 
ia  effect  Sept.  1,  1»U. 

I  1818.  Wk#u  ao  app^Al  Ilea  from  Jlidgrtnent  of  reversal. 

Where  a  judgment,  from  w^hich  an  appeal  is  taken,  is  reversed 
upon  the  appeal,  and  a  new  trial  is  granted,  an  appeal  cannot 
be  taken  from  the  judgment  of  reversal;  but  upon  an  appeal  from 
the  order  granting  a  new  trial,  taken,  as  prescribed  by  la\v,  the 
judgment  of  reversal  must  also  be  reviewed. 

f  1819.   Mod*  of  enforctngr  afllrined  or  modlflrd  Jndffment. 

Wlier«  a  judgment,  from  which  an  appeal  has  been  taken,  from 
one  court  to  another,  is  wholly  or  partly  affirmed,  or  is  modified, 
upon  the  appeal,  it  must  be  enforced,  by  the  court  in  which  it  was 
rendered,  to  the  extent  permitted  by  the  determination  of  the  ap- 
pellate court,  as  if  the  appeal  therefrom  had  not  been  taken. 

S  1820.  Id.;  «■  to  order. 

Where  a  final  order,  from  which  an  appeal  has  been  taken, 
from  one  court  to  another,  as  prescribed  in  title  fifth  of  this 
chapter,  is  wholly  or  partly  affirmed,  or  is  modified,  upon  the 
appeal^  the  appellate  court  may  enforce  its  order,  or  may  direct 
the  proceedings  to  be  remitted,  for  that  purpose,  to  the  court 
below,  or  to  the  judge  who  made  the  order  appealed  from. 

I  13S1.  Mode  Of  caneelllngr  docket  of  reversed   or  modl- 
Hed  Jndigmetit. 

Where  a  final  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money,  has  been  reversed,  or  has  been  af- 
firmed as  to  part  only  of  the  sum,  upon  an  appeal,  taken  as  pre- 
scribed in  title  third  or  fourth  of  this  chapter;  and  an  appeal  to 
the  court  of  appeals  is  not  taken  and  perfected,  and  the  securitj' 
required  to  stay  execution  is  not  given,  within  ten  days  after  the 
entry  of  the  judgment  upon  the  apix-al,  in  the  clerk's  otTice  where 
the  judgment  appealed  from  is  entered,  the  clerk  must  make  a 
minute  of  the  reversal  of  the  judgment,  or  of  the  amount  to  which 
it  has  been  reduced,  upon  his  docket-book,  in  each  place,  where 
the  judgment  is  docketed.  A  transcript  of  the  docket,  as  thus 
corrected,  must  be  furnished  by  him,  and  may  be  filed  in  any 
county  clerk's  office,  where  the  original  jnrlKuient  is  docketed,  as 
prescribed  by  law,  with  respect  to  the  original  docket;  and  there- 
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upon  the  comity  clerk  must  corroct  his  (i<K'kct  acconVniKb'-  Tho 
lien  of  a  judgment,  the  do<-ket  of  which  is  iu»t  corrected  as  pre- 
scribed in  this  section,  remains  unaffected  by  the  reversal  or  niodi- 
tication  thereof,  until  the  decision  of  the  court  of  appeals,  upon  aa 
appeal  from  the  judgment  reversing  or  modifying  the  same,  or  the 
expiration  of  the  time  to  take  such  an  appeal. 

$   1322.   Id.  I  -vThen  revernal,  etc.,  ivaM  by  oonrt  of  appealn. 

Where  a  final  judgment  for  a  sum  of  money,  or  directing:  the 
payment  of  a  sum  of  money,  has  been  reversed,  or  affirmed  as 
to  part  only  of  the  sum,  upon  an  appeal  to  the  court  of  appeals, 
the  docket  may  be  corrected,  as  prescribed  in  the  last  section, 
at  any  time  after  the  remittitur  has  been  filed  in  the  court  below. 

§    1323.     [Am'd,     1S77,     1880,     1800.]        ReMtltntfon;     when 
airarded. 

"When  a  final  judgment  or  order  is  reveraed  or  modified,  upon 
appeal,  the  appellate  court,  or  the  general  term  of  the  same 
ctmrt,  as  the  case  may  be,  may  make  or  compel  restitution  of 
property,  or  of  a  right,  lost  by  means  of  the  erroneous  judgment 
or  order;  but  not  so  as  to  affect  the  title  of  a  purchaser  in  gootl 
faith  and  for  value.  When  property  has  been  sold,  the  court 
may  compel  the  value,  or  the  purchase  price,  to  be  restored,  or 
deposited  to  abide  the  event  of  the  action,  as  justice  requires. 
When  the  appeal  is  from  a  judgment  in  favor  of  the  owner  of 
real  estate,  in  an  action  to  set  aside  a  conveyance  thereof,  or  in 
an  action  to  compel  the  specific  performance  of  a  contract  for  the 
sale  thereof,  such  owner  shall  have  the  same  right  to  sell  or  dis- 
pose of  the  same  as  though  no  appeal  had  been  taken:  unless  the 
appellant  shall  tile  with  the  clerk  of  the  court  a  written  under- 
taking, in  a  sum  fixed  by  the  court,  or  a  judge  thereof,  upon  .1 
notice  to  the  respondent  of  a^  least  ten  days,  and  t<i  be  approved 
by  such  court  or  judge,  to  the  effect  that  the  appellant  will,  in 
case  the  judgment  appealed  from  shall  be  affirmed,  pay  to  such 
owner  such  damages  as  he  may  suffer  by  reason  of  such  api>eal, 
not  excee<iing  the  amount  of  the  penalty  in  such  undertaking. 
8uch  undertaking  may  be  filed  at  any  time  during  the  appeal, 
but  any  sale  of  such  real  estate  or  contract  to  sell  the  same  in 
good  faith  and  for  a  valuable  consideration,  after  said  judgment 
.'ind  before  the  filing  of  such  undertaking,  shall  be  as  valid  as  if 
such  undertaking  had  not  been  filed.  In  ca.<*e  such  undertaking 
shall  not  be  filed,  the  respondent  shall  be  entitled,  at  any  time 
during  such  appeal,  to  an  order  discharging  of  record  any  notice 
of  pendency  of  action  filed  in  the  action,  and,  in  an  action  to 
compel  the  spe<*ific  performance  of  a  contract  for  the  sale  of  real 
estate,  also  canceling  and  discharging  of  record  said  contract,  in 
case  the  same  has  been  recorded. 

Substitute  for  Co.  Proc.,  part  of  S  330.  L,  1809,  ch.  050.  In  effect  Sept.  1. 
18JW. 

S  1323a.  f  Added,  1009.]  RemarkM  or  commeilia  of  Jndfc^, 
duly  excepted  to,  Mliall  be  subject   of  reyle%T. 

In  case  of  an  appeal,  every  remark  or  comment  of  the  presid- 
ing judge  during  the  trial,  duly  excepted  to,  shall  be  the  subject 
of  review,  but  the  case  and  exceptions  on  appeal  shall  be  settleil. 
by  the  trial  justice  as  now  provided  by  law. 

Added  by  U  1009,  ch.  W.  Derivation  —  Code  Civ.  Proc.,  5  8.1,  pt.  For 
remainder  of  Kertion  ftee  Judiciary  Law.  {$$  14,  24,  2Ur>-2»7.  301.  See  note  14 
uf  noiea  of  Board  of  Statutory  Consolldaiiou  at  end  of  code. 
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TIXLE  U. 
Appeal  to  the  court  of  appeals. 

Ik.  1324.  What  appeiilA  may   be  taken. 

1325.  LlmltatloD  of  time   to  appeal. 

1326.  Hecuiity  to  perfect  appeal. 

!327.  Security  to  atuy  exeoutioii  on  Judinnent,  etc.^  for  mooe/. 
1328.  Id.;  on  Judgment,  elo..  for  delivery  of  property. 
132D.  Id.;    on   Judgment    for   a   chattel. 

1330.  Id.;    on    Judgment,    etc..    directing    cooTeyance. 

1331.  Id.;  OD  Judgment,  etc..  for  poAseaaion  of  real  property. 

1332.  Construction  of  the  last  flye  aectlona. 
1333L    The    last    six    seciions    qualified. 

1334.  l-ndertaklngs  may  l>e  in  one  Instrument;  form,  and  serrice  thereof. 

1335.  Exceptions  to  sureties;  Justification. 

1336.  Appeal    from    liiiul    Juugment    rendered    after    affirmance    of    In* 

terlocntory  Judgment,  or  denial  of  motion  for  new  trial. 

1337.  What   questions   sre   brought   up   for    review. 

1338.  When  questions  of  fact  to  be  reviewed. 

1339.  When  a  case  to  be  prepared,  etc.,  for  the  appeal. 

I  1824.  "What  appeals  may  be  taken. 

An  apF^eal  may  be  taken  to  the  court  of  appeals,  in  a  case  where 
that  court  has  jurisdiction,  as  prescribed  in  sections  190  and  191 
of  this  act. 

Co.    Proc.,    S    333,    first    sentecce. 

i  132S.  CAm*d,  169S,  1000.]    Limitation  of  time  to  appeal. 

^  An  appeal  to  the  court  of  appeals,  must  be  taken  within 
wxty  days  after  service,  frpon  the  attorney  for  the  appellant,  of  a 
ropv  of  the  judgment  or  order  appealed  from,  and  a  written 
notice  of  the  entry  thereof. 

Sabstltute  for  Co.  Proc..  I  .^^l.  Am'd  by  L.  1895.  ch.  040;  L.  1009, 
Hl    418.    lu  erre<t  Sept.   1.  1000. 

i  132II.   Seenrltr   to   perfect   appeal.. 

To  render  a  notice  of  appeal,  to  the  court  of  appeals.  eflTectual, 
for  any  purpose,  except  in  a  ca.<*e  where  it  is  speoijilly  prescribed 
liy  law,  that  security  is  not  necessary,  to  perfect  the  appeal,  the 
ap))ellant  must  ^ive  a  written  undertaking:,  to  the  effect,  that  he 
will  pay  all  costs  and  damapes,  which  may  be  awarded  ajrainst 
him  on  the  appeal,  not  exceeding?  five  hundred  dolhirs.  The  ap- 
peal is  perfected,  when  such  an  undertaking  is  given  and  a  copy 
thereof,  with  notice  of  the  filing  thereof,  is  served,  as  prescribed 
ic  this  title. 

Co.  Proc.,  part  of  |  3.14,  am'd. 

i  1327.  Secnrlty  to  atay  exeontlon  on  Jvdffmenty  ete.« 
for  money. 

If  the  appeal  is  taken  from  a  judgment  for  a  sum  of  money,  or 
friim  a  judgment  or  order,  directing  the  payment  of  a  sum  of 
money,  it  does  not  stay  the  execution  of  the  judgment  or  onier. 
nntll  the  appellant  gives  a  written  undertaking,  to  the  effect,  that 
if  the  judgment  or  order  appealed  from,  or  any  part  thereof,  is 
affirme<l.  or  the  appeal  is  dismissetl.  he  will  pay  the  sum.  ret-ov- 
ered  or  directed  to   be  paid,   by  the  judgiueiit   or  order,  or  the 
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part  thereof,  as  to  which  it  is  affirmed.  But  where  the  judg- 
ment or  order  directs  the  payment  of  money  in  fixed  instalments, 
the  undertaking  must  be  to  the  effect,  that  the  appellant  will  pay 
each  instalment,  which  becomes  payable,  pending  the  appeal,  or 
the  part  thereof  as  to  which  the  judgment  or  order  is  affirmid, 
not  exceeding  a  sum  specified  in  the  undertaking,  which  must  be 
fixed  by  a  judge  of  the  court  below.  The  court  below  may,  at 
any  time  afterwards,  upon  satisfactory  proof,  by  affidavit,  that 
the  sum  so  fixed  is  insufficient  in  amount,  make  an  order,  requir- 
ing the  appellant  to  give  a  further  undertaking,  to  the  same  effect, 
in  a  sum  and  within  a  time,  specified  in  the  order.  A  failure  to 
comply  with  such  an  order  has  tlie  same  effect,  as  if  no  undertak- 
ing had  been  given,  as  prescribed  in  this  section. 
Co.  Proo.,  §  335,  first  sentence  am'd. 

S  1328.  Id.)  on  Jiiilirinelit»  etc.,  for  delivery  of  property. 

If  the  appeal  is  taken  from  a  judgment  or  order,  directing  the 
assignment  or  delivery  of  a  document,  or  of  personal  property,  it 
does  not  stay  the  execution  of  the  judgment  or  order,  until  the 
thing  directed  to  be  assigned  or  delivered,  is  brought  into  the 
court  below,  or  placed  in  the  custody  of  an  officer  or  receiver,  defr 
ignated  by  that  court:  or  the  appellant  gives  a  written  undertak- 
ing as  prescribed  in  the  next  section. 

Id.,  part  of  i  836,  am'd. 

I  1829.  Id.)  on  jndtrment  for  a  chattel. 

If  the  appeal  is  taken  from  a  judgment  for  the  recovery  or 
a  chattel,  it  does  not  stny  the  execution  of  the  judgment,  until 
the  appellant  gives  a  written  undertaking,  in  A  sum  fixed  by  the 
court  below,  or  a  judge  thereof,  to  the  effect,  that  the  appellani 
will  obey  the  direction  of  the  appellate  court,  upon  the  appeal. 
Id, 

S  1330.  Id.)  on  Jndipnient,  etc.,  directing  conTeynnee. 

If  the  appeal  is  taken  from  a  judgment  or  order,  directing  the 
execution  of  a  conveyance,  or  other  instrument,  it  does  not  stay 
the  execution  of  the  judgment  or  order,  until  the  instrument  is 
executed,  and  deposited  with  the  clerk,  with  whom  the  judgment 
•r  order  is  entered,  to  abide  the  direction  of  the  appellate  court. 

Id.,  {  337,  extended  to  an  appeal  from  an  order. 

{  1S81.  [Am'd.  1S79,  1897.]    Id.;  on  Judgment,  etc,  for  tlio  poe< 
■eMsion  of  real  property. 

If  the  judgment  or  order  directs  the  sale  or  the  delivery  of  the 
possession  of  real  property,  or  eutitk»s  the  resiJondent  to  the  im- 
mediate  ixwsessiou  tliereof,  an  appeal  does  not  stay  the  execution 
of  the  judgment  or  order  until  the  appellant  gives  a  written  under- 
taking to  the  effect  that  he  will  not,  while  in  possession  of  the 
property,  commit,  or  suffer  to  be  committed,  any  waste  thereon: 
and  if  the  property  is  in  his  possession  or  under  his  control,  the 
undertaking  must  also  provide  that  if  the  judgment  or  order  i» 
affirmed  or  the  appeal  is  dismisse<l.  and  there  is  a  deficiency  upon 
a  sale,  he  will  pay  the  value  of  the  use  and  occupation  of  such 
property,  or  the  part  thereof  as  to  which  the  judgment  or  order  ii 
affirmed,  from  the  time  of  taking  the  appeal  until  the  deliTery  of 
the  possession  thereof,  pursuant  to  the  judgment  or  order,  not  ex- 
ceeding a  specified  sum  fixed  by  a  judge  of  the  court  below.    If 
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Ihe  jndpneDt  directs  a  sale  of  real  property  upon  the  foreclosure 
»f  ft  mortgage,  and  an  appeal  is  taken  by  a  party  against  whom 
^aym<^nt  of  the  deficiency  is  awarded  by  such  judgment,  the  under- 
taking must  also  provide  that  if  tlie  judgment  is  affirmed  or  the 
appeal  is  dismissed,  the  appellant  will  pay  any  deficiency  which 
may  occur  upon  the  sale,  with  interest  and  costs,  and  all  ©x- 
peuses  chargeable  against  the  proceeds  of  the  sale,  not  exceeding 
a  sum  fixed  by  a  judge  of  the  court  below. 
Co.  Proc..  f  338;  L.  1807.  cb.  119.     In  effect  Sept.  1,  1897.    See  f  1616. 

I  1332.   Conetrncfion   of  the  laiit  llTe   iiectlona. 

Where  the  judgment  or  order,  from  which  an  appeal  is  taken 
to  the  court  of  appeals,  affirms  a  judgment  or  order,  to  the  efifect 
specified  in  either  of  the  last  five  sections,  the  undertaking  must 
be  the  same,  as  if  the  judgment  or  order,  from  which  the  appeal 
is  so  taken,  was  to  the  same  effect,  as  the  judgment  or  order  so 
affirmed.  . 

I  1333.  The  last  elx  nectlonM  ^nalllled. 

The  last  six  sections  do  not  extend  to  a  case,  where  it  is  speci- 
ally prescribed  by  law,  that  an  appeal  may  be  taken,  or  the  exe- 
cution of  a  judgment  or  order  appealed  from  may  be  stayed,  with- 
out security,  or  where  the  security  to  be  given,  for  either  purpose, 
is  specially  regulated  by  law. 

I   1884.  [Am'cl,    18T&.1    I7nderta1i:1nic»  may  he  In  one  Inatrn- 
menti  form  and  iiervlce  thereof. 

Where  two  or  more  undertakings  are  required  to  oe  given  as 
prescribed  in  this  title  they  may  be  contained  in  the  same  instru- 
ment, or  in  different  instruments  at  the  option  of  the  appellant. 
Each  undertaking  given  as  prescribed  in  this  title  must  be  exe- 
cuted by  at  least  two  sureties,  and  must  specify  the  residence  of 
each  surety  therein.  A  copy  thereof,  with  a  notice  showing  where 
it  is  filed,  must  be  served  on  the  attorney  for  the  adverse  party 
with  the  notice  of  api>eal  or  before  the  expiration  of  the  time  of 
appeal. 

Co.   Ppoc.,  §  841,   am'd. 

I  1885.  TAm'dy  1891.]    ESxceptlons  to  miretles;  Jnstifleatlon. 

It  is  not  necessary  that  the  undertaking  should  be  approved; 
but  the  attorney  for  the  respondent  may,  within  ten  days  after 
the  service  of  a  copy  of  the  undertaking  with  notice  of  the  filing 
thereof,  serve  upon  the  attorney  for  the  appellant,  a  written  no- 
tice that  he  excepts  to  the  sufficiency  of  the  sureties.  Within  ton 
days  thereafter,  the  sureties,  or  other  suretif'S  in  a  new  undertak- 
ing to  the  same  effect,  must  justify  liefore  the  court  below,  or  a 
judge  thereof,  or  a  referee  appointed  by  the  same,  or  a  county 
judge.  At  least  five  days'  notice  of  the  justification  must  be 
iriven.  A  referee  may  be  appointed  upon  the  motion  of  either 
party,  or  upon  the  court's  own  motion  to  take  the  justification  of 
inich  sureties  and  to  report  the  evidence  upon  the  same  to  the 
court  or  judge  with  his  opinion.  The  court  may  further  direct 
that  either  party  shall  pay  the  expenses  of  such  reference.  If 
the  court  or  judge  finds  the  sureties  sufficient  he  must  indorse 
hifl  allowance  of  them  upon  the  undertaking,  or  a  copy  thereof, 
and  a  notice  of  the  allowance  must  be  Rerved  upon  the  attorney 
for  the  exceptant.  The  effect  of  a  failure  so  to  justify  and  procure 
an  allowance,  is  the  same  as  if  the  undertaking  had  not  been 
given.  Th©  court  shall  also  have  power,  in  case  it  shall -be.  made 
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to  appear  to  its  satisfaction^  upon  motion,  that  the  exception  was 
taken  unnecessarily  or  for  purposes  of  vexation  or  delay,  to  Mt 
the  same  aside  and  approve  the  undertaking. 
Co.  Proc.,  I  841.  am'd;  L.   1891.  oh.  389. 

S  1386.  [Am'd,  1895.]  Appeal  from  llnal  Jndvment  ren- 
dered after  afllrmance  ef  Interloeutory  ludviaeat,  or 
denial  of  motion  for  ne'w  trial. 

Where  final  judgment  is  rendered  in  the  court  below,  after  the 
affirmance,  upon  an  appeal  to  the  appellate  division  of  the 
supreme  court,  of  an  interlocutory  judgment;  or  after  the  refiwal 
by  the  appellate  division,  of  a  new  trial,  either  upon  an  applica- 
tion, made,  in  the  first  instance,  at  a  term  thereof,  or  upon  an 
appeal  from  an  order  of  the  special  term,  or  of  the  judg[e  before 
whom  the  issues,  or  questions  of  fact,  were  tried  by  a  jury;  the 
party  aggrieved  may  apr>eal  directly  from  the  final  judgment  to 
the  court  of  appeals,  notwithstanding  that  it  was  rendered  at  a 
special  term,  or  at  a  trial  term,  or  pursuant  to  the  directions, 
contained  in  a  referee's  report.  But  such  an  appeal  brings  up, 
for  review,  only  the  determination  of  the  appellate  division  of 
the  supreme  court,  affirming  the  interlocutory  judgment,  or  refus- 
ing the  new  trial. 

L.   1806,^  oh.  046.    See  {  1360,   post. 

I    1887.    [Am'd,    189S.]    IVhat    qneMttoiM    are    browkt   «P 
for  re-rlew.  \ 

An  appeal'  to  the  court  of  appeals  from  a  final  judgment  or 
from  an  order,  granting  or  refusing  a  new  trial  in  an  action, 
where  the  appellant  stipulates  that  upon  affirmance  judgment 
absolute  shall  be  rendered  against  him,  brings  up  for  review  in 
that  court  only  questions  of  law;  but  where  the  justices  of  the 
appellate  division  from  which  an  appeal  is  taken  are  divided 
upon  the  question  as  to  whether  there  is  evidence  supporting, 
or  tending  to  support,  n  finding  or  verdict  not  directed  by  the 
court,  a  question  for  review  is  presented.  In  any  action  on  an 
appeal  to  the  court  of  appeals,  the  court  may  either  modify  or 
affirm  the  judgment  or  order  appealed  from,  award  a  new  trial, 
or  grant  to  eitlier  party  such  judgment  as  such  party  may  be 
entitled  to. 

L.   1805.  cli.  1140.     See  I  Ittl,  subd.   4;  |  1317. 

I  1338.  [Am'd»  1805,  1912.]     "When  reversal  presnmed  not 
to  be  on  a  <ine«tion  of  fact. 

Upon  an  appeal  to  the  court  of  appeals  from  a  judgment,  revers- 
ing a  judgment  entered  upon  the  report  of  a  referee,  upon  the  ver^ 
diet  of  a  jury  or  a  decision,  or  a  determination  in  the  trial  court; 
or  from  an  order  granting  a  new  trial,  upon  such  a  reversal;  it 
must  be  conclusively  preHunied  that  the  judgment  was  not  re- 
versed, or  the  new  trial  granted,  upon  a  question  of  fact,  unless 
the  particular  question  or  questions  of  fact  upon  which  the  re- 
versal was  made  or  the  new  trial  was  granted  are  specified  and 
referred  to  by  number  or  other  adequate  designation  in  the  body 
of  the  judgment  or  order  appealed  fr(»m. 

Co.    Proc.    parts   of   $$   2(jS   and   272.     Am'd   by   L.    1885,    ch.    946;   L.    1912. 
ch.  861,   in   effect  Sept.   1,  1912. 
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I  1338.  [Ain*d,  1885.]  IVIteii  a  e««e  to  be  prepared,  etc., 
for  the  appeal. 

Where  an  appeal  to  the  court  of  appeals,  from  a  judgment, 
rendered  by  the  appellate  division  of  the  supreme  court,  upon 
i  TCf diet,  subject  to  the  opinion  of  the  court,  has  been  perfected, 
t  case,  containing  a  concise  statement  of  the  facts,  of  the  qae«- 
tioni  of  law  arising  thereupon,  and  of  the  determination  of  those 
questions  by  the  appellate  dirision,  must  be  prepared  and  settled, 
bj  or  under  the  direction  of  the  court  below,  and  annexed  to 
the  judgment-roll.  An  exception  is  not  necessary,  to  enable  the 
court  of  appeals  to  review  the  determination  of  ,a  question  of 
law,  arising  upon  the  verdict.  A  certified  copy  of  the  case  must 
be  transmitted  to  the  court  of  appeals,  instead  of  the  case  upon 
which  the  judgment  of  the  court  below  was  rendered.  The 
wurt  below,  or  a  judge  thereof,  may  extend  the  time,  limited 
by  law,  within  which  the  papers  must  be  transmitted  to  the 
coart  of  appeals,  for  the  purpose  of  enabling  the  appellant  t8 
procure  the  case  to  be  prepared  or  settled. 

«!.  Pftc.,  part  of  S  388  and  part  of  {  286;  L.  1896.  cb.  MA. 
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TITIiB  HI. 
Appeal  to  the  eupreme  court  from  aa  ixiferior  oouit. 

8cc.  1840.  Appeals  from  Inferior  coarts. 
ISd.  LimltatioD  of  time;  security. 
1842.  Appeal  from  order. 

1343.  Limitation  of  time  and   stay  of  proceedings. 
1844.  Appeal,    where    and    how    heard. 
1346.  Judgment  or  order,   where  entered. 

§  134C.  [Am'd,   1895.]    Appeal*  from  Inferior  covrtii. 

Except  appeals  from  inferior  aud  local  courts  heretofore  heard 
in  the  court  of  common  pleas  for  the  city  and  county  of  New 
York,  and  the  superior  court  of  Buffalo,  an  appeal  may  be  taken 
to  the  appellate  division  of  the  supreme  court,  from  a  final  judg- 
ment, rendered  by  ii  county  court,  or  by  any  other  court  of 
record  possessing  orig^inal  jurisdiction,  where  an  appeal  there- 
from to  a  court  other  than  the  supreme  court  is  not  expressly 
given  by  statute,  and  upon  such  appeal,  an  order  granting  or 
refusing  a  new  trial  for  any  of  the  causes  mentioned  in  section 
nine  hundred  and  ninety-nine  of  this  act.  made  by  any  of  said 
courts,  and  questions  of  fact,  may  be  reviewed  in  the  same 
manner  and  to  the  same  extent  as  questions  of  fact  may  be 
reviewed,  upon  pppeal  to  the  appellate  division  of  the  supreme 
court  from  a  final  judgment  and  order,  granting  or  refusing  a 
new  trial,  rendered  by  the  same  court.  Appeals  from  inferior 
and  local  courts  heretofore  heard  in  the  court  of  common  pleas 
for  the  city  and  county  of  New  York  and  the  superior  court 
of  Buffalo,  may  be  taken  to  the  supreme  court, 

Co.  Proc.,  i  344,  first  sentence  am'd.     See  6  T.  ft  C.  466.     L.  2890,  «h.  Ml. 

J  ia4i.  Limitation  of  tlmef  secnrltT* 

An  appeal,  authorized  by  the  last  section,  must  be  taken 
within  thirty  days  after  service,  upon  the  attorney  for  the 
appellant,  of  the  copy  of  the  judgment,  and  written  notice  of 
the  entry  thereof.  Security  is  not  requirea  to  perfect  the  appeal. 
but  to  stay  the  execution  of  the  jtidguient  security  must  be 
given  and  the  sureties  may  be  excepted  to,  aud  must  justify 
as  upon  an  appeal  to  the  court  of  appeals,  from  a  judgment  of 
the  same  amount,  or  to  the  same  effect. 
Id.,  f  345,  and  part  of  S  331,  as  am'd  by  L.  1876,  ch.  841,  §  11. 

8   1842.    rAm*«i,  1S05,  1907.1    Appeal  from  order. 

An  appeal  ms»v  nlso  he  tnkeii.  as  provided  by  section  1340. 
from  an  order  affecting  a  Huhstantial  rijrht  made  by  the  court  or 
a  judge,  in  an  action  brought  in  or  taken  by  appeal  to  a  court. 
.<»pecified  in  said  section. 

Id.,  part  of  I  844.  am'd;  L.  1896,  ch.  d46;  L.   1907,  ch.  57tt.     In  effect 
Tuly  15,  1907. 

I  1^4.3.  [Am*d,  1877.]  Limitation  of  time  and  atay  of 
proceedlnffM* 

An  appeal,  authorized  b.v  (ho  last  so(<tion,  must  be  taken, 
within  sixty  days  after  service  upon  the  attorney  for  the  appel- 
lant, of  a  copy  of  the  order,  and  written  notice  of  the  entry 
thereof.(l>  Security  is  not  required  to  perfect  it;  but  it  does 
not  stay  the  execution  of  the  order  from  which  it  is  taken. 
The  appellate  court,  or  a  jndpc  thereof,  may  direct  such  a  sta^. 

3i;2 


^ 
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upoD  snch   terms,   as  to  security  or  otherwise,   as  jastice   re- 

quire8.(2) 
(1)  Co.  Proc.,  S  331,  as  mm'd  by  U  187G,  ch.  431,  |  13.    (2)  Id.,  i  360. 

Mlt  I  1344.  [Am'dy  18&5y  1902,  1804.]    Appeal,  ^bere  »»dJ|OW- _ 

•'ft^^fAu  appeal  taken  as  prescribed  in  this  title,  must  be  heard  bf^i;^^^-^ 
^    the  appellate  diyisioa  of  the  supreme  court,  except  that  appeals  \         r- 
from  the  judgment  of  any  municipal  court  in  either  of  the  bor-  ^^-;3^ 
oughs  of  Manhattan  or  the  Bronx  in  the  city  of  New  York,  or       ^    ^ 
from  a  judgment  or  order  of  the  city  court  in  the  city  of  New  ^**-^  <r 
York,  may   be  heard  by  the  appellate  division  of  the  supreme  /f/s<^, 
court,  or  by  such  justice  or  justices  of  the  supreme  court  as  may      fc  ^^ 
be  designated  for  that  purpose  by  the  justices  of  the  appellate 
divigion    sitting   in    the    first    judicial    department.      In    case    an 
appeal  is  heard  by  a  justice  or  justices  of  the  supreme  court  as 
hereinbefore   provided,    the    justice    or   justices    by    whom    such 
appeal  was  determined,  or  a  justice  of  the  appellate  division  in 
the  first  judicial  department,  may  allow  an  appeal  to  be  taken 
to  such  appellate  division  from  such  determination;  and  appeals 
from  inferior  courts  heretofore  heard  by  the  superior  court  of  Buf- 
falo shall  be  heard  by  the  appellate  division  of  the  supreme  court 
in  the  fourth  judicial  department,  or  by  such  justice  or  justices 
of  the  supreme  court  as  may  be  designated  for  that  purpose  by 
the  justices  of  the  appellate  division  of  the  fourth  judicial  de- 
partment.    The  provisions  of  title  fourth  of  this  chapter,  relating 
to  the  hearing  of  appeals,  taken  in  the  supreme  court,  and  to  the 
BQbsequent  proceedings  thereupon,  apply  to  an  appeal  taken  as 
prescribed  in  this  title,  except  as  specified  in  the  nest  section. 

L.  1895,  ch.  946;   L.   1902,  ch.   615;  L-   1904,  ch.   502.     In  effect  Sept.   1, 
1W4,      See  Municipal  Ct.    Act,  |  810.  cc^^  fjfL- 

I  1845.  [Ain*d,  1805.]    Judsment  or  order,  iThere  entered.     ^    ^  ^"^ 

A  judgment  or  order  of  the  aopellate  division  rendered  upon 
an  appeal  authorized  by  this  title  must  be  entered  in  the  office 
of  the  clerk  of  the  appellate  division  in  the  department  in  which 
the  court  below  is  located.    A  certified  co;)y  thereof  annexed  to 
the  papers  transmitted  from  the  court  below  must  be  transmitted 
by  the  clerk,  upon  payment  of  his  fees,  to  the  clerk  of  the  county 
where  the  court  from  which  the  appeal  was  taken  is  situated, 
and  shall  constitute  the  judgment-roll  and  remain  in  his  office. 
The  filing  of  the  judgment-roll  or  the  entry  of  the   order,    as 
prescribed  in  this  section,  is  a  sufficient  authority  for  any  pro- 
ceedmg  in  the  court  below  or  before  the  judge  or  justice  who 
made  the  order  appealed  from  which  the  judgment  or  order  of 
the  appellate  court  directs  or  permits.    But  where  the  execution 
of  the  judgment  or  order  of  the  aopellate  court  is  stayed  by  an 
appeal  to  the  court  of  appeals,  the  proceedings  in  the  court  below 
or  before  the  judge  or  justice,  wlio  made  the  order  are  stayed 
in  like  manner.    A  judgment  or  order  of  the  supreme  court,  ren- 
dered upon  an  appeal  from  a  judgment  of  any  district  court  or 
of  the  city  court  of  New  York,  or  an  appeal  heretofore  heard 
by  the  superior  court  of  BufiFalo,  must  be  entered  in  the  office 
of  the  clerk  of  the. county  wheroin  the  court  below  is  located. 
and,  with  the  papers  transmitted  from  the  court  below,  forms 
the  judgment-roll  which  must  be  filed  in  tho  .same  office.    Where 
the  appeal  is  from  the  city  court  of  New  York,  the  judgment  or 
order  of  the  supreme  court  must  be  entered  in  the  office  of  the 
clerk  of  the  said  court. 
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TZTLBIV. 
Appeal  to  the  appellate  division  of  the  supreme  court 

8ec.  1846.  Appeal  ffonw  Judgment. 

1847.  Appeal  from  order. 

1848.  Id.:    when   made   oat   of    conrt;    powers   of   appellate   dlTMoD  to 

grant   orders. 

1849.  Appeal   from   Interlocutory   Judgment. 

1800.  Apiieal    from    final    Judgment,    after    affirmance    of    interloeutocy 
Judgment,  or  denial  of  new  trial.    Rerlew  In  the  court  of  appeals. 
1861.  Limitation  of  time;  order  to  stay  proceedings. 
1852.  Stay  of  proceedings  without  order. 
1368.  Upon  what  papers  appeal  to  be  heard. 
1364.  Entry  of  Judgment  or  ord^r;   Judgment-roll. 
1866.  Hearing,    etc.,    in    the   supreme   court. 

a.yy<dU  I  1^84®-  [Am'd,  1896.]    Appeal  from  Judvmeut. 

/jilu^ch-^\ii  appeal  may  be  taken  to  the  appellate  division  of  the 
supreme  court  from  a  final  judgment  rendered  in  the  supreme 
court  or  in  any  superior  city  court  prior  to  the  first  day  of 
January,  one  thousand  eight  hundred  and  ninety-six,  and  from 
a  final  judgment  rendered  in  the  supreme  court  after  said  day 
as  follows: 

1.  Where  the  judgment  was  rendered  upon  a  trial  by  a  referee, 
or  by  the  court  without  a  jury,  the  api)eal  may  be  taken  upon 
questions  of  law,  or  upon  the  facts,  or  upon  both. 

2.  Where  the  judgment  was  rendered  upon  the  Terdict  of  a 
jury,  the  appeal  may  be  taken  upon  questions  of  law. 

Co.  Proc..  part  of  {  848,  am'd.    See  L.  1870,  ch.  408.  9  8.    L.  1886,  ch.  940. 
I  1847.    [Ain*d,  1890.]    Appeal  from  order. 

An  appeal  may  be  taken,  to  the  appellate  division  of  the 
supreme  court,  from  an  order,  made  prior  to  the  first  day  of 
January,  one  thousand  eight  hundred  and  ninety-six,  in  an  action 
upon  notice,  at  a  special  term  or  a  trial  term  of  a  superior  city 
court,  or  of  the  supreme  court,  or  at  a  term  of  the  circuit  court, 
and  from  an  order  made  at  a  special  term  or  trial  term  of  the 
supreme  court,  after  said  day,  in  either  of  the  following  caseB: 

1.  Where  the  order  grants,  refuses,  continues,  or  modifies  a 
provisional  remedy;  or  settles,  or  grants,  or  refuses  an  application 
to  resettle  a  case  on  api^eal  or  a  bill  of  exceptions. 

2.  Where  it  grants  or  refuses  a  new  trial;  except  that  where 
specific  questions  of  fact,  arising  upon  the  issues,  in  an  action 
triable  by  the  court,  have  been  tried  by  a  jury,  pursuant  to  an 
order  for  that  purpose,  as  prescribed  in  section  971  of  this  act, 
an  appeal  cannot  be  taken  from  an  order,  granting  or  refusing 
a  new  trial,  upon  the  merits. 

3.  Where  it  involves  some  part  of  the  merits. 

4.  Where  it  affects  a  substantial  right. 

5.  Where,  in  effect,  it  determines  the  action,  and  prevents  a 
judgment,  from  which  an  appeal  might  be  taken. 

6.  Where  it  determines  a  statutory  provision  of  the  State  to  be 
unconstitutional;  and  the  determination  appears  from  the  reasons 
given  for  the  decision  thereupon,  or  is  necessarily  implied  in  the 
decision. 

An  order,  made  upon  a  summary  application,  after  judgment, 
is  deemed  to  have  been  made,  in  the  action,  within  the  meaning 
of  this  section. 

Id..  \  849,  am'd;  L.  1886,  ch.  948.  See  %%  2067.  35701 
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f  IMS.  [Aia'4»  1.896.]  Id.|  when  made  out  of  oourti  pow- 
ers of  appellate  division  to  vrant  orders. 

An  ai>peal  may  also  be  taken  to  the  appellate  diyision  of  the 
SQpreme  court,  from  an  order,  made  in  an  action,  upon  notice, 
by  a  judge  or  justice,  out  of  court,  in  a  case  where  an  appeal 
might  have  been  taken,  as  prescribed  in  the  last  section,  if  the 
order  had  been  made,  by  the  court.  The  appellate  diyision  shall 
hare  power  to  vacate  or  modify,  without  notice,  or  upon  such 
notice  as  it  shall  deem  proper,  any  order  in  an  action  or  special 
proceeding  made  by  a  justice  of  the  supreme  court  or  by  the 
court  without  notice  to  the  adverse  party;  it  may  grant  a  stay 
of  proceedings  upon  any  judgment  or  order  of  the  supreme  court 
from  which  an  appeal  is  pending,  and  may  grant  any  order  or 
provisional  remedy  which  has  been  applied  for  without  notice 
to  the  adverse  party,  and  refused  by  the  supreme  court  or  a 
justice  thereof. 

U   U06,    ch.   946. 

I  1349.  [Am'd,  1896.]  Appeal  from  Interloentory  Jndv- 
leeBt. 

An  aiv^eal  may  also  be  taken  to  the  appellate  division  of  the 
iiipreme  court,  from  an  interlocutory  judgment  rendered  at  a 
special  term  or  trial  term  of  the  supreme  court,  or  entered  upon 
the  report  of  a  referee. 

Id. 

I  18SO.  [Am*d,  189B.]  Appeal  from  flnal  fndvment,  after 
sArauinee  of  inierloentory-  Jndvment,  or  donlal  of  new 
trial.   RoTieinr  In  the  eonrt  of  appeals. 

Where  final  judgment  is  taken,  at  a  special  term  or  trial  term, 
or  pursuant  to  the  directions  of  a  referee,  after  the  affirmance, 
npon  an  appeal  to  the  appellate  division  of  the  supreme  court 
of  an  interlocutory  judgment;  or  after  the  Tefusal.  by  the  appel- 
late division  of  a  new  trial,  either  upon  an  application,  made, 
in  the  first  instance,  at  a  term  of  the  appellate  division,  or  upon 
an  appeal  from  an  order  of  the  special  term,  or  of  the  judge, 
before  whom  the  issues,  or  questions  of  fact,  were  tried  by  a 
jury;  an  appeal  to  the  appellate  division  from  the  final  judgment 
brings  up,  for  review,  only  the  proceedings  to  take  the  final 
judgment,  or  upon  which  the  final  judgment  was  taken,  including 
the  hearing  or  trial  of  thQ  other  issues  in  the.  action,  if  any. 
If  an  appeal  is  taken,  to  the  court  of  appeals,  from  the  deter- 
mination of  the  appellate  division  upon  the  appeal  from  the  final 
judgment,  the  determination  of  the  appellate  division,  affirming 
the  interiocutory  judgment  or  refusing  the  new  trial,  may,  at  the* 
election  of  either  party,  be  reviewed  thereuiwn.  If  the  respond- 
ent electa  to  bring  it  up  for  review,  he  may  take  a  cross-appeal 
therefrom,  notwithstanding  the  expiration  of  the  time  to  take  an 
original  appeal  therefrom. 

Id.     Se«  tt  1316^  UMh 

S  1851.  [Am'd,  1S96,  1908.]  liimltatton  of  time;  order  to 
mtmjr  proeeedlnffs. 

Ail  appeal,  authorized  by  this  title,  niuHt  be  taken,  within  thirty 
days  after  service,  upon  the  attorney  for  the  appellant,  of  a  copy 
of  the  judgment  or  order  appealed  from,  and  a  written  notice 
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of  the  entry  thereof.  Security  Is  not  required  to  perfect  the 
appeal;  but,  except  where  it  is  otherwise  specially  prescribed  by 
law.  the  appeal  does  not  stay  the  execution  of  the  judgment  or 
order  appealed  from;  unless  the  court,  in  or  from  which  the 
appeal  is  taken,  or  a  jud^e  thereof,  makes  an  order,  diretrting 
such  a  stay.  Such  an  order  may  be  made,  and  may,  from  time 
to  time,  be  modified,  upon  such  terms,  as  to  security  or  other- 
wise, as  justice  requires.  If  security  is  given,  either  as  a  con- 
dition of  granting  the  order,  or  as  prescribed  in  the  next  section, 
the  provisions  of  title  second  of  this  chapter  apply  thereto,  as  if 
the  appellate  division  of  the  supreme  court  was  specified  in  those 
provisions,  in  place  of  the  appellate  court,  and  a  judge  of  the 
same  court,  in  place  of  a  judge  of  the  court  below.  Execution 
of  a  judgment  for  the  recovery  of  money  onl^'  shall  not  be  stayed 
without  security  for  more  than  thirty  days  after  the  service 
upon  the  attorney  for  the  appellant  of  a  copy  of  the  judgment 
and  written  notice  of  the  entry  thereof. 

Co!  Proc,  portions  of  §§  332,  348,  and  360,  reconstructed;  L.  1895,  ch.  946; 
L.  1903,  cb.  238.     In  effect  Sept.  1,  1903. 

I  1352.  Stay  of  proeeedlngTM  -without  order. 

Upon  an  appeal  from  a  final  judgment,  taken  as  prescribed  in 
this  title,  the  appellant  may  give  the  security,  required  to  perfect 
an  appeal  to  the  court  of  appeals,  from  a  judgment  of  the  same 
amount,  or  to  the  same  effect;  and  to  stay  the  execution  thereof. 
In  that  case,  the  execution  of  the  judgment  appealed  from  is 
stayed,  as  upon  an  appeal  to  the  court  of  appeals,  and  subject 
to  the  same  conditions. 

la.,  i  348. 

^  1353.  [Am'd,  18fM(.]  Upon  .'vrhat  papers  appeal  to  be 
^eard. 

An  appeal  from  a  final  judgment,  taken  as  prescribed  in  this 
title,  must  be  heard  upon  a  certified  copy  of  the  notice  of  appeal. 
of  the  judgment-roll,  and  of  the  case  or  notice  of  exceptions,  if 
any,  filed,  as  prescribed  by  law  or  the  general  rules  of  practice, 
after  the  entry  of  the  judgment,  and  either  before  or  after  the 
appeal  is  taken.  An  appeal  from  an  interlocutory  judgment,  or 
from  an  order  taken  as  prescribed  in  this  title,  must  be  heard 
upon  a  certified  copy  of  the  notice  of  appeal,  and  of  the  papers 
used  before  .tKo  court,  judge  or  justice,  upon  the  hearing  of  the 
demurrer,  application  for  judgment,  or  motion,  as  the  case  re- 
quires. Unless  the  appellate  division  shall  in  a  special  case  other- 
v»'ise  direct,  before  an  appeal  shall  be  placed  upon  the  calendar, 
the  appellant  shall  file  with  the  clerk  of  the  appellate  division 
the  case  and  exceptions  or  the  other  papers,  upon  which  the  ap- 
peal shall  be  heard,  printed  as  required  by  the  rules  of  practice; 
in  case  the  appeal  is  from  a  judgment  the  printed  case  and  ex- 
ceptions must  be  ordered  filed  by  the  justice  or  referee  before 
whom  the  case  was  tried. 

L.  ISdS,  ch.  946. 

I  18K4.  JAm'd,  1879.]  Entry  of  Jndarment  or  ordevf  |iid«^ 
ment-roll. 

Where  judgment  of  aflHrmance  is  rendered  upon  the  appeal,  the 
judgment-roll  consists  of  a  copy  of  the  judgment,  annexed  to  the 
papers,  upon  which  the  appeal  was  heard.  Where  subsequent 
proceedings  are  taken,  at  the  special  term  or  trial  term,  before 
the  entry  of  final  judgment,  the  judgment-roll  milBt  aiao  GOB* 
tain  the  proper  papers  relating  thereto. 


^ 
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112155.  [Ain'dy  18d6.1     Hem^rinm,  etc.,  in  tlie  vnpreKse  court. 

An  appeal  taken  to  the  appellate  division  of  the  supreme  court, 
as  preserilH^  in  this  title,  must  be  heard  in  the  department,  em- 
bracing the  county,  in  which  the  judgment  or  order  appealed 
from  is  entered;  unless  an  order  is  made,  a»  prescribed  in  section 
231  of  this  act,  directizig  that  it  be  heard  in  another  department, 
or  anless  appeals  pending  in  one  department  are  transferred  for 
hearing  and  determination  to  another,  pursuant  to  article  six, 
!»ection  one,  of  the  constitution..  The  order  made  upon  the  ap- 
peal must  be  entered  in  the  office  of  the  clerk  of  the  appellate 
division,  and  a  certified  c<^y  thereof  with  the  original  case  or 
papers  upon  which  the  appeal  was  heard,  filed  as  provided  in  sec- 
tion thirteen  hundred  and  fifty-three  must  be  transmitted  by  the 
clerk  upon  payment  of  his  fees,  to  the  clerk  of  the  county  where 
the  judgment  or  order  appealed  from  was  entered,  and  upon  such 
certified  copy  of  the  order  and  the  case  or  papers  upon  which  the 
appeal  was  heard,  the  county  clerk  shall  enter  the  judgment  in 
his  office. 

BnlMtltvto  for  Co.  Fzoo.,  portSona  of  H  347  and  348;  L.  IBM,  cb.  M«.  Se« 
I  2G8li. 
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TITLE  V. 
Appeal  from  a  determination  in  a  special  proceeding. 

Sec.    1356.  Appeal  from  ortlcr  made  In  the  Ramo  court. 

i:j37.  Irt. ;  wh««n  mad*'  bj  another  court  or  Jndge. 

1358.  Preceding  order  may  be  reriewed. 

l.'iai).  Limitation  of  time  to  appeal. 

130U.  Stay  of  prooT'edings ;  bearing  of  appeal;  di'ciHion  tliereupon. 

1301.  TbiH  title*  qualified.     Application  of  proTlslonjt  rt'Iating  to  actions. 

f  1360.  [Am'd,  18115,  1813.]  Appeal  from  order  nuUle  is 
the  name  court. 

An  appeal  may  be  taken,  to  the  appellate  division  of  the  sn- 
prcMiie  court,  from  uu  order,  affecting  a  substantial  riisht,  made 
in  a  special  proceeding,  at  a  special  term  or  a  trial  term  of  the 
supreme  court;  or  made  by  a  justice  thereof  in  a  special  proceed- 
iu);  instituted  before  him,  pursuant  to  a  special  statutory  provi- 
sion; or  instituted  before  another  judge,  and  transferred  to,  or 
continued  before  him.  An  appeal  may  alHO  be  taken  to  the  ap- 
pclhite  division  of  the  supreme  court  from  an  order  granting  or 
denying  an  application  for  an  alternative  writ  of  mandamus,  or 
an  alternative  writ  of  prohibition. 

L.  1854,  ch.  270,  |  1,  flnit  claase  (4  Rdm.  681 ;  6  Id.  133).  AmM  I7  L. 
1805,   cb.   946;    L.    1913,   ch.    572.       In  effcM^t  Sept.    1,    1913. 

f  13S7.  [Am'dy  1805.]  Id.|  ^v^hen  made  by  another  eoart 
or  Jndve. 

An  appeal  may  uIho  be  taken  to  the  appellate  division  of  the 
supreme  court,  from  an  order,  affecting  a  substantial  right,  made 
by  a  court  of  record,  poiisscssing  original  jurisdiction,  or  a  judge 
thereof,  in  a  special  proceeding  instituted  in  that  court,  or  before 
a  judge  thereof,  pursuant  to  a  special  statutory  provision: 
or  instituted  before  another  judge,  and  transferred  to,  or  con- 
tinued before,  the  judge  who  made  the  final  order.  But  this 
section  does  not  api)ly  to  a  case,  where  an  appeal  from  the  order, 
to  a  court,  other  than  the  appellate  division  of  the  supreme 
court,  is  expressly  given  by  statute. 

SuhMtltutod  for  part  of  Co.  Proc.  f  344;  L.  1805,  ch.  046.     See  |  1342,  ante. 

I  1368.  [Am*d,  1877.]     Preeedfnv  order  may  be  revie'vred. 

An  appeal,  authorized  by  this  title,  brings  up  for  review,  any 
preceding  order,  made  in  the  course  of  the  special  proceeding,  in- 
volving th<»  merits,  and  necessarily  affecting  the  final  order  ap- 
pealed from,  which  is  specilied  in  the  notice  of  appeal. 

See  Co.  Proc,  S  320. 

S  1350.  liiniltatlon  of  time  to  appeal. 

An  appeal,  authorized  by  this  title,  must  be  t^keri  within  thirty 
days  after  service  of  a  copy  of  the  final  order,  from  which  it  is 
taken,  with  a  written  notice  of  the  entry  thereof,  upon  the  appel- 
lant; or,  if  he  appeared,  upon  the  hearing,  by  an  attorney  at  law 
or  an  attorney  in  fact,  upon  the  person  who  so  appeared  for  him. 

From  Id.,  S  .332.   S<'e  L.   18r>4,  oh.  270,   f  2. 

I  1300.  Stay  of  proceedlnsss  hearing  of  appeal  |  deelaloa 
thereupon. 

The  provisions  of  title  fourth  of  this  chapter,  relating  to  perfect- 
ing an  appeal  from  an  order,  taken  as  therein  prescribed';  to  stay- 

318 


e.  12.  t.  5  RPKCTAL  PROTEKDINGS.  §  1.361 

lug  the  execation  of  the  order  appealed  from;  to  hearing  the 
appeal;  and  to  the  entry  and  enforcement  of  the  order  made  upon 
the  appeal,  apply,  where  an  appeal  is  taken,  ns  prescribed  in  this 
title,  except  as  otherwise  specially  prescribed  by  luw. 

Tbis  fiertlon  refers  to  SS  1351,  1353,  1354,  and  1365,  ante.  S4'e,  also,  fS 
131.t  and  1314,  ante. 

L1861.    Thill   title    iiuAllfled.      AppUcatlom    of   provlnlonn 
timflp  to  actions. 

This  title  does  not  confer  the  right  to  appeal  from  an  order, 
ia  a  ease,  where  it  is  specially  prescribed  by  law,  that  the  order 
eanuot  be  reviewed.  The  proceedings  upon  an  appeal,  taken  us 
prescribed  in  this  title,  are  governed  by  the  provisi«»us  of  tliis 
act.  and  of  the  general  rules  of  practice,  relating  ti>  an  appeal  in 
au  action,  exce])t  as  otherwise  specially  prescribed  by  law. 

81& 
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CHAPTER  XIII. 
Executions. 

TITLE    I.— Forinsof  ExeeatloBt  Time  and  HftBBer  of  iMalBf   bb  lzM«tl«Bi 
GeBerftl  Datiei  bbo  LUbilltiei  af  Ofllean. 

TITLE  II.— ExecatloB  AgBlBitt  Property. 

TITLEIIL—BxeeBtlOD  AgBlait  tke  PereoB. 

TITLE  L 

Forms  of  execution;  time  and  manner  of  issuing  an  execu- 
tion; general  duties  and  liabilities  of  officers. 

Sec.  1862.  To  whom  execution  directed;   proyision  where  •berlff  la  a  party. 

1363.  Time   of    receipt   to   be    Indoraod   on   execution. 

1364.  The   different    kinds  of  execution. 
1306.  To  what  counties  executions  may   issue. 

1366.  General    requisites    of    execuUuns. 

1367.  Id.;   when   Issued  on  filing  tAnscrlpt  from  Justice's  court,   etc. 

1368.  Requisites  of  execution  for  the  collection  of  money. 
1368.  Id.;    against    property 

1370.  Id. ;    where   a   warrant   of   attachment    has   been  lerled   by   sheriff.  , 

1371.  Id.;  against  executor,  etc. 

1372.  Id.;   against   the  person. 

1373.  Id.;    for    delivery    of    property.    How    money,    recoTsred    by    sams 

Judgment,    may    be   collected. 

1374.  Separate   executions,    where    separate   sums   awarded. 

1375.  Execution  of  course,   within  flye  years. 
1370.  Execution,   after  death  of  Judgment  creditor. 
1377.  When    execution    may   be    issued   after  flya   years. 
1878.  Id.;    leave,    bow    obtained. 

1870.  No   execution   against   decedent,    except,   etc. 

1380.  Execution   against  decedent's  property. 

1381.  Leave,    how    obtained. 

1382.  Time  of  stay   by  order,   etc.,   not  reckoned  under  this  title. 

1383.  Execution  against   surviving  Judgment  debtors. 

1384.  Sale    on   execution,    etc.;    when   and   how   conducted. 

1385.  Penalty    for   taking   down   or   defacing   notice   of   sale. 

1386.  Validity  of   sale,   when   not   affected   by   sheriff's  default,   etc. 

1387.  Purchases   on   such   sales,    by   certain   ofBcers.    prohibited. 

1388.  When  execution   to  be  enforced  by  under-sberifr. 

.|    1362.    To    ffltoin    execution    directed}    proTlsioa    vrlt^r* 
■herllf  Is  a  party. 

An  execution  must  be  directed  to  the  sherifif,  unless  he  is  a 
party  or  interested;  in  which  case  it  must  be  directed  as  pre- 
scrilied  in  section  173  of  this  act.  But  the  court  may,  in  Its  dis- 
cretion, order  an  execution,  issued  upon  a  judgment  rendered 
against  a  sheriff,  either  nlone  or  with  another,  to  be  directed  to 
-a  person,  designated  in  the  order,  instead  of  to  the  coroners,  or 
a  particular  coroner;  in  which  case  it  must  be  so  directed.  The 
person  so  designated  must  l>e  of  full  age,  a  resident  of  the  State, 
and  not  a  party  to  the  action,  or  interested  therein.  Where  the 
execution  is  isKued  upon  a  judgment  for  a  sum  of  money,  or 
directtng  the  payment  of  a  sum  of  money,  the  order  does  not  take 
effect,  until  the  person  so  designated  executes,  and  files  in  the 
clerk's  office,  a  bond  to  the  people,  with  at  least  two  sureties,  ap- 
prored  by  a  judge  of  the  court,  or  a  county  judge,  in  a  penal 
0om,  &xed  by  the  order,  not  less  than  twice  the  sum  to  be  col- 
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lected  by  virtue  of  the  execation;  conditioned  for  the  faithful  per« 
formanee  of  his  duties  under  the  execution.  A  certified  copy  of 
the  order,  and,  where  it  requires  a  bond  to  be  given,  the  clerk*s 
certificate  that  a  bond  has  been  filed,  as  required  by  the  order, 
must  be  attached  to  the  execution.  The  person  so  designated  is 
deemed  an  officer;  and,  with  respect  to  that  execution,  he  is  sub- 
ject to  the  obligations  and  liabilities,  and  has  the  power  and 
authority  of  a  coroner,  and  is  entitled  to  fees  accordingly. 

Co.  Proc.,  p«rt  of  f  289,  and  2  R.  S.  364,  {}  11  and  12,  am'd.  See  8  T.  & 
C.   008. 

1  1808.  Time  of  receipt  to  be  Indomed  on  execution. 

The  sheriff,  to  whom  an  execution  is  directed  and  delivered, 
must,  upon  the  receipt  thereof,  indorse  thereupon  a  memorandum 
of  ihe  day,  hour,  and  minute,  when  he  received  it, 

2  B.  S.  364.   §  10  (2  Edm.   377). 

I  1364.  The  different  klndii  of  execution. 

There  are  four  kinds  of  execution,  as  follows: 

1.  Against  property. 

2.  Against  tbe  person. 

3.  For  the  delivery  of  the  possession  of  real  property  with  or 
without  damages  for  withholding  the  same. 

4.  For  the  delivery  of  the  possession  of  a  chattel,  with  or 
without  damages   for  the  taking  or  detention   thereof. 

An  execution  is  the  process  of  the  court,  from  which  it  is 
Issued. 

Co.  Proc.,  S  28G,  am'd.     See  |  1240. 

I  1866.  To  "vrliat  counties  executions  nuar  Issue. 

An  execution  against  property  can  be  issued  only  to  a  county, 
in  the  clerk's  office  of  which  the  judgment  is  docketed.  An  exe- 
cution ogainst  the  person  may  be  issued  to  any  county.  An 
execution  for  the  delivery  of  the  possession  of  real  property, 
must  be  issued  to  the  county,  where  the  property,  or  a  part 
thereof,  is  situated.  An  execution  I'or  the  delivery  of  the  pos- 
8<M«aion  of  a  chattel,  may  be  issued  to  any  county,  where  the 
chattel  is  found:  or  to  the  sheriff  of  the  county  where  the  judg- 
ment-roll is  filed.  Executions,  upon  the  same  judgment,  may  be 
issued  at  the  same  time,  to  two  or  more  different  counties. 

Sabrtltute  for  Co.  Proc.,  part  of  8  287.     See  ante,  S  597.  p 

i  1366.  General  reaulsltes  of  executions.  "3  */^  7^ 

An  execution  must  intelligibly  describe  the  judgment,  stating 
the  names  of  the  parties  in  whose  favor,  and  against  whom,  the 
time  when,  and  the  court  in  which,  the  judgment  was  rendered; 
and.  if  it  was  rendered  in  the  supreme  court,  the  county  in  which 
the  judgment-roll  is  filed.  Tt  nmnt  require  the  sheriff  to  return, 
it  to  the  pro5er  clerk,  within  sixty  days  after  the  receipt  thereof. 
Except  as  otherwise  prescribed  in  the  next  section,  it  must  be 
made  returnable  to  tne  clerk,  with  whom  the  judgment-roll  is 
aied. 

Co.  Proc.,  part  of  |   289.   consolidated   with   Id..   {   290.   See  $f  23,  24. 

1 1867.  Id. I  -vrlien  issued  on  llllnar  transcript  from  Justice's 
«mirt»  ekA. 

Where  an  execution  is  issued  out  of  a  court,  other  than  that 
b  which  tbe  Jadirment  was  rendered,  upon  filing  a  tranaciipt 
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of  the  jadgmeut  rendered  in  the  latter  coart,  it  must  also  specify 
the  clerk,  with  whom  the  transcript  is  filed,  and  the  time  of 
filing;  and  it  must  be  made  returnable  to  that  clerk.  If  the 
judgment  was  rendered  in  a  justice's  court,  it  must  specify  the 
justice's  name;  and  it  must  omit  the  specification,  respecting  the 
filing  of  the  judgment-roll. 
8e«  poit,  I  3048. 

S  1868.  Requisite*  of  ezecaflon  for  the  collection  of 
money. 

An  execution,  issued  upon  a  judgment  for  a  sum  of  money, 
or  directing  the  payment  of  a  sum  of  money,  must  specify,  in 
the  body  thereof,  the  sum  recovered,  or  directed  to  be  paid,  and 
the  sum  actually  due  when  it  is  issued.  It  may  specify  a  day, 
from  which  interest  upon  the  sum  due  is  to  be  computed;  in 
which  case,  the  sheriff  must  collect  interest  accordingly,  until 
the  sum  is  paid.  If  all  the  parties,  against  whom  the  judgment 
is  rendered,  are  not  judgment  debtors,  the  execution  must  show 
who  is  the  judgment  debtor. 

2  R.  S.  864,  §  9,  as  am'd  by  L.  1844,  ch.  824;  and  Go.  Proc.,  part  of  |  280. 

I  1369.  Id.  I  airalnat  property. 

An  execution  against  property  must,  if  the  judgment-roll  is  not 
filed  in  the  clerk's  office  of  the  county  to  which  it  is  issued, 
specify  the  time  w^hen  the  judgment  was  docketed  in  that  county. 
It  must,  except  in  a  case  where  special  provision  is  otherwise 
made  by  law,  substantially  require  the  sheriff  to  satisfy  the  judg- 
ment, out  of  the  personal  property  of  the  judgment  debtor;  and, 
\t  sufficient  personal  property  cannot  be  found,  out  of  the  real 
property,  belonging  to  him,  at  the  time  when  the  judgment  was 
docketed  in  the  clerk's  office  of  the  county,  or  at  any  time 
thereafter. 

Go.   Proc.,    part  of  |  288,   am'd. 

I  1870.  Id.  I  fvl&ere  a  ^varrant  of  attad&nnent  laaji  been 
levied  by  aberlff. 

Where  a  warrant  of  attachment,  issued  In  the  action,  has  been 
levied  by  the  sheriff,  the  execution  must  substantially  require  the 
sheriff  to  satisfy  the  judgment,  as  follows: 

1.  Where  the  judgment  debtor  is  a  non-resident,  or  a  foreign 
corporation,  and  the  summons  was  served  upon  him  or  it,  without 
the  State,  or  otherwise  than  personally,  pursuant  to  an  order 
obtained  for  that  purpose,  as  prescribed  in  chapter  fifth  of  this 
act,  and  the  judgment  debtor  has  not  appeared  in  the  action; 
out  of  the  personal  property  attached,  and,  if  that  is  insufllcient, 
out  of  the  real  property  attached. 

2.  In  any  other  case,  out  of  the  personal  property  attached; 
and,  if  that  is  insufficient,  out  of  the  other  personal  property  of 
the  judgment  debtor:  if  both  are  insufficient,  out  of  the  real  prop- 
erty attached;  and,  if  that  is  insufficient,  out  of  the  real  prop- 
erty, belonging  to  him,  at  the  time  when  the  judgment  was 
docketed  in  the  clerk's  office  of  the  county,  or  at  any  time 
thereafter. 

See  U  ^9,  707  and  708,  aote. 

I  1371.  Id.t  aaralnst  execntort  ete* 

An  execution  ptrninKt  rrnl  or  personal  oroperty,  in  the  bands 
9t  an  executor,  administrator,  heir,  devisee,  legatee,  tenant  of 
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real  propeit},  or  trustee,  must  substantiailj  require  the  sheriff 
to  satisfy  the  jud^^ent,  out  of  that  property. 

Oq.  Proc.,  I  289,  aobd.  1. 

I  1872.   Id.  I  as«in«t  the   perMon. 

An  execution  aerainst  the  person  must  substantially  require 
tae  sheriff,  to  arrest  the  judgment  debtor,  and  commit  him  to 
the  jail  of  the  county,  until  he  pays  the  judgment,  or  is  dis- 
charged according  to  law.  Except  where  it  may  be  issued,  with- 
oat  the  previous  issuing  and  return  of  an  execution  against  prop- 
erty, it  must  recite  the  issuing  and  return  of  such  an  execution, 
cpecifying  the  county  to  which  it  was  issued. 

Id..  S  a68,  robd.  3,  am'd.     See  |  14W. 

I  1873.  Id.;  for  dellverr  of  property.  Hovr  moneyy  ro« 
corered  by  Mame  Jndgrment,  may  be  collected.     . 

An  execution  for  the  delivery  of  the  possession  of  real  prop- 
erty, or  a  chattel,  must  particularly  describe  the  property,  and 
designate  the  party  to  whom  the  judgment  awards  the  posses- 
lion  thereof;  and  it  must  substantially  require  the  sheriff,  to 
deliver  the  possession  of  the  property,  within  his  county,  to  the 
party  entitled  thereto.  If  a  sum  of  money  is  awarded  by  the 
same  judgment,  it  may  be  collected,  by  virtue  of  the  same  execu- 
tion: or  a  separate  execution  may  be  issued  for  the  collection 
thereof,  omitting  the  direction  to  deliver  possession  of  the  prop- 
erty. If  one  execution  is  issued  for  both  purposes,  it  must  con- 
tain, with  respect  to  the  money  to  be  collected,  the  same  direc- 
tions as  an  execution  against  property,  or  against  the  person, 
as  the  case  requires. 

Sobrtltate  for   Co.   Proc.,   |  289,  labd.   4. 

i   18T4.     Separate     execatloaM,     'wbere     separate     • 


Where  a  judgment  awards  different  sums  of  money,  to  or 
against  different  parties,  a  separate  execution  may  be  issued, 
to  collect  each  sum  so  awarded;  subject  to  the  power  of  the 
court,  to  control  the  enforcement  of  the  executions,  upon  motion, 
where  the  collection  of  one  execution  will,  wholly  or  partly^ 
Mtis^  another. 


i  18T6.  Exeevtfoa  of  coarsey  'witbin  Uto  yei 

Except  as  otherwise  specially  prescribed  by  law,  the  party 
recovering  a  final  judgment,  or  his  assignee,  may  have  execution 
thereupon,  of  course,  at  any  time  within  five  years  after  the 
entry  of  the  judgment. 

09.  Proc.,  %  283,  am'd.     Se«  H  1382,  1898. 

1 1876.  [AmM,  1885,  1887.]  Kxecatlon  after  deatb  of  Jnds^ 
■ient  eredltor. 

Where  the  party  recovering  a  final  judgment  has  died,  execu- 
tion may  be  issucil  at  any  time  within  five  years  after  the  entry 
of  the  judgment,  by  his  personal  represoiita lives,  or  by  the  as- 
signee of  the  judgment,  if  it  has  been  aasiffned,  and  the  execution 
must  be  indorsed  w^ith  the  name  and  residence  of  the  oerson 
issuing  the  same.  And  where  a  party  or  one  or  more  of  several 
parties  against  whom  a  judgment  for  the  recovery  of  possession 
of  r^  property  has  been  obtained  has  died,  an  order  granting 
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leave  to  issue  and  execute  such  execution  or  writ  of  possession 
may  be  granted  upon  giving  twenty  days*  notice  to  the  occupants 
of  the  lands  so  recovered  and  to  the  grantees  or  devisees  of  said 
deceased,  or  if  he  died  intestate,  to  the  heirs  at  law  of  said 
deceased,  said  notices  to  be  served  in  the  same  manner  as  a 
summons  is  directed  to  be  served  in  an  action  iu  the  supreme 
court. 

L.  1887,  ch.  682. 

i  1877.  IVhen  execution  may  be  l»Bved  after  Are  r^wkTu. 

After  the  lapse  of  five  years  from  the  entry  of  a  final  judgment, 
execution  can  be  isssued  thereupon,  in  one  of  the  following  cases 
only: 

1.  [Am'd,  1878.]  Where  an  execution  was  issued  thereupon, 
within  five  years  after  the  entry  of  the  judgment,  and  has  been 
returned  wholly  or  partly  unsatisfied  or  unexecuted. 

2.  Where  an  order  is  made  by  the  court,  granting  leave  to  issue 
the  execution. 

Co.  Proc.,  part  of  {  284. 

I  1378.  Id.)  leave,  liovr  obtained. 

Notice  of  an  application  for  an  order,  granting  leave  to  issue 
an  execution,  as  prescribed  in  the  last  section,  must  be  served 
personally  upon  the  adverse  party,  if  he  is  a  resident  of  the  State, 
and  personal  service  can,  with  reasonable  diligence,  be  made  upon 
him  therein;  otherwise,  notice  must  be  given  in  such  manner  as 
the  court  directs.  Where  the  judgment  is  for  a  sum  of  money, 
or  directs  the  payment  of  a  sum  of  money,  leave  shall  not  be 
granted,  except  on  proof,  by  affidavit,  to  the  satisfaction  of  the 
court,  that  the  judgment  remains  wholly  or  partly  unsatisfied. 

Id.,  am'd. 

i  1370.  Ifo  ezecntlon  agrain«t  decedent,  except,  etc. 

An  execution  to  collect  a  sum  of  money  cannot  be  issued, 
against  the  property  of  a  judgment  debtor,  who  has  died  since 
the  entry  of  the  judgment  except  as  prescribed  in  the  next  two 
sections. 

1880.  [Am'd,  1894.]     Execution  affainst  decedent's  prop- 

f     V>''erty. 

After  the  expiration  of  one  year  from  the  death  of  a  party, 
against  whom  a  final  judgment  for  a  sum  of  money,  or  directing 
the  payment  of  a  sum  of  money  is  rendered,  the  judgment  may  be 
enforced  by  execution  against  any  property  upon  which  it  is  a 
lien  with  like  effect  as  if  the  judgment  debtor  was  still  living. 
But  such  an  execution  shall  not  bo  issued,  unless  an  order  grant- 
ing leave  to  issue  it  is  procured  from  the  court  from  which  the  exe- 
cution is  to  be  issued,  and  a  decree  to  the  same  effect  is  procured 
from  a  surrogate's  court  of  this  State,  which  has  duly  granted 
letters  testamentary  or  letters  of  administration  upon  the  estate 
of  the  deceased  judgment  dobtor.  Where  the  lien  of  the  judg- 
ment was  created  as  proscribed  in  section  twelve  hundred  and 
fifty-one  of  this  act,  noitbor  the  order  nor  the  decree  can  be  made 
until  the  expiration  of  throe  years  after  letters  testamentary  or 
letters  of  administration  have  boon  duly  granted  upon  the  estate 
of  the  decedent,  and  for  that  purpose  such  a  lien  existing  at  the 
decedent's  denth  continues  for  throe  years  and  six  months  there- 
after, notwithstanding  the  previous  expiration  of  ten  years  from 


0- 13, 1. 1  ISSUING  EXECUTION.  g  1881 

the  filing  of  the  judgment-roll.  But  where  the  decedent  died  in- 
testate and  letters  of  administration  upon  his  estate  have  not 
been  granted  within  three  years  after  his  death  l>y  the  surrogate's 
conrt  of  the  county  in  which  the  decedent  resided  at  tlio  time  of 
hiB  death,  or  if  the  decedent  resided  out  of  the  State  at  the  time 
of  his  death,  and  letters  testamentary  or  letters  of  administra- 
tion have  not  been  granted  within  the  same  time  by  the  surro- 
gate's court  of  the  county  In  which  the  property  on  which  the 
judgment  is  a  lien  is  situated,  such  court  may  grant  the  decree 
where  it  appears  that  the  decedent  did  not  leare  any  personal 
property  within  the  State  upon  which  to  ndminister.  In  such 
case  the  lien  of  the  judgment  existing  at  the  decedent's  death 
continues  for  three  years  and  six  months  as  aforesaid.  Provided, 
however,  that  such  Judgment  lien,  existing  at  the  decedent's 
death,  upon  the  decedent's  real  property,  or  some  portion  thereof, 
may  be  enforced  and  payment  thereof  obtained  during  the  said 
three  years  after  granting  of  letters  testamentary,  or  letters  of 
administration,  by  the  proceeding  provided  and  prescribed  by  title 
five  of  chapter  ei>?hteen  of  this  act.  But  this  section  shall  not  ap- 
ply to  real  estate  which  shall  have  been  conveyed,  or  hereafter 
may  be  conveyed  by  the  deceased  judgment  debtor  during  his 
lifetime,  if  such  conveyance  was  made  in  fraud  of  his  creditors 
or  any  of  them,  and  any  judgment  creditor  of  said  deceased, 
against  whose  judgment  said  conveyance  shall  have  been,  or 
may  hereafter  be,  declared  fraudulent  by  the  judgment  and 
decree  of  any  court  of  competent  jurisdiction,  may  enforce  his 
said  judgment  against  such  real  property,  with  like  efifect  as  if 
the  judgment  debtor  was  living,  and  it  suall  not  be  necessary  to 
obtain  the  leave  of  any  court  or  officer  to  issue  such  execution, 
and  the  same  may  be  issued  at  any  time  to  the  sheriflf  of  the 
county  where  such  property  is  or  may  be  situated.  The  person 
issuing  such  execution,  however,  shall  annex  thereto  a  descrip- 
tion of  the  real  estate  against  which  the  same  is  sought  to  be 
enforced,  as  aforesaid,  and  shall  indorse  on  said  execution  the 
words  "  issued  under  section  thirteen  hundred  and  eighty  of  the 
code  of  civil  procedure,"  whereupon  said  sheriff  shall  enforce  said 
execution  as  therein  directed,  against  the  prc^erty  so  described, 
and  not  against  any  other  property,  either  real  or  i)€rsonal,  and  all 
provisions  of  law  relating  to  the  sale  and  conveyance  of  real  es- 
tate on  execution  and  the  redemption  thereof  shal!  apply  thereto. 

L.  1894,   cb.   734.     See  f  1825. 

f  1881.  fAin'd,  1889.]    Leavf,  how  oMalmed. 

Leave  to  issue  an  execution,  as  prescribed  In  the  last  section, 
most  be  procured  as  follows: 

1.  Notice  of  the  application,  to  the  court,  from  which  the  exe- 
cntion  is  to  be  issued,  for  an  order,  granting  leave  to  issue  the 
execution,  must  be  given  to  the  person  or  persons,  whose  interest 
hi  the  property  will  be  affected  by  a  sale  by  virtue  of  the  execu- 
tion, and  also  to  the  executor  or  administrator  of  the  judgment 
debtor.  The  general  rules  of  practice  may  prescribe  the  manner 
in  which  the  notice  must  be  jriven;  until  provision  is  so  made 
therein,  it  must  be  served,  either  personally,  or  in  such  mannor 
as  the  court  prescribes,  in  an  order  to  show  cause  I-^eaTe  shnl! 
not  be  granted,  except  upon  proof,  by  affidavit  to  the  satfsfaetfoi) 
of  the  court  that  the  judgment  remains  wholly  or  partly  unsatis- 
ted. 
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2.  For  the  parpose  of  procuriiig  a  decree  from  the  surrogate's 
court,  granting  leave  to  issue  the  execution,  the  judgment  cred- 
itor must  present  to  that  court,  a  written  petition,  duly  Yerified, 
setting  forth  the  facts,  and  praying  for  such  a  decree;  and  that 
the  persons,  specified  in  the  first  subdivision  of  this  section,  may 
be  cited,  to  show  cause  why  it  should  not  be  granted.  Upon 
the  presentation  of  such  a  petition,  the  surrogate  most  issue 
a  citation  accordingly,  which  said  citation  may  be  served  In 
the  same  manner  as  is  provided  in  the  first  sulidi vision  of  this  sec- 
tion for  the  service  or  giving  of  a  notice  to  the  parties  or  persons 
therein  mentioned,  and,  if  the  general  rules  of  practice  of  the 
supreme  court  do  not  provide  for  a  mode  of  giving  such  notice, 
such  citation  must  be  served  in  such  manner  as  the  surrogate  by 
order  may  prescribe,  or  as  is  otherwise  provided  by  law;  and, 
upon  his  return  thereof,  he  must  make  such  a  decree  in  the 
premises  as  justice  requires. 
L.   1889.  ch.  82.     See  f  2725,  aabd.  2. 

i  1382.  Time  of  stay  by  order,  etc.,  not  reelconed  ander 
tbU  title. 

The  time  during  which  the  person,  entitled  to  enforce  a  judg- 
ment, is  stayed  from  enforcing  it,  by  the  provision  of  a  statute, 
or  by  an  injunction  or  other  order,  or  in  consequence  of  an  ap- 
peal, is  not  a  part  of  the  time,  limited  by  this  title,  for  issuing  an 
execution  thereupon,  or  for  making  an  application  for  leave  to 
issue  such  an  execution. 

I  1383.  Exeoatlon  affalnst  ■urTlrlns  Judflrment  debtor*. 

The  last  six  sections  do  not  affect  the  right  of  a  judgment  cred- 
itor to  enforce  r,  judgment,  agaiust  the  property  of  one  or  more 
surviving  judgment  debtors,  as  if  all  the  judgment  debtors  were 
living.  In  that  case,  an  execution  must  be  issued  in  the  usual 
form;  but  the  attorney  for  the  judgment  creditor  must  indorae 
thereupon,  a  notice  to  the  sheriff,  reciting  the  death  of  the  de- 
ceased judgment  debtor,  and  requiring  the  sheriff  not  to  collect 
the  execution,  out  of  any  property  which  belonged  to  him. 


I   1384.   [Am'd,   1804.]    Sale  on  execvtion,  ^te,^  wben 
^o-vw  conducted. 

A  sale  of  real  or  personal  property,  by  virtue  of  an  execution, 
or  pursuant  to  the  directions  contained  in  a  judgment  or  order. 
must  be  made  at  public  auction,  between  the  hour  of  nine  o'clock 
In  the  morning  and  sunset.  The  sheriff  to  whom  an  execution  is 
issued  shall  at  any  time  hetore  the  sale  of  the  personal  property 
levied  on  by  him,  on  the  written  request  of  any  person  who  1b  a 
creditor  of  the  person  against  whom  the  writ  wns  isstiod  under 
which  the  sheriff  levied  upon  the  property,  exhibit  to  such  cred- 
itor the  personal  property  so  levied  upon  under  said  writ  and  per- 
mit an  inspection  thereof  by  such  creditor  or  his  agent. 

L.    1804,    ch.    788. 

I  1385.  Penalty  for  taking  dovm  or  defaclnir  notice  of 
■ale. 

A  person  who,  before  the  time  fixed  for  the  sale.  In  a  notice 
of  the  sale  of  property,  to  be  made  by  virtue  of  an  execution, 
wilfully  takes  down  or  defaces  such  a  notice  put  up  by  the 
sheriff,  or  by  his  authority,  forfeits  fifty  dollars  to  the  judsunent 
creditor,  and  the  same  sum  to  the    judgment  debtor;  unleea  tba 

32<l 


c.  I3,t.  1  SALE  UNUliU  EXIjXJUTION.  gs    1380-88 

QOtice  was  defaced  or  taken  down,  with  the  consent  of  the  person 
•eeking  to  enforce  the  forfeiture  or  the  execution  was  pre- 
rioQily  satisfied. 

1  1880.  Validity  of  Mile,  when  not  affected  by  •lterlfl»» 
lefanlty  ete. 

An  omission  by  the  sheriff  to  give  notice,  as  required  by  law, 
w  the  taking  down  or  defacing  of  a  notice,  when  put  up,  does 
not  effect*  the  validity  of  a  sale,  made  by  virtue  of  an  execution, 
to  a  purchaser  in  good  faith,  without  notice  of  the  omission  or 
offence. 

2  B.  8.   860.   i   40. 

1  1387.  ParcliMes  on  •!!«&  anlesy  by  eovtnln  oflleersy  pro- 
klblted. 

The  sheriff,  to  whom  aa  execution  is  directed,  or  the  under- 
sheriff  or  deputy-sheriff,  holding  an  execution,  and  conducting  a 
■ale  of  property  by  virtue  thereof,  shall  not,  directly  or  indirectly, 

Ercbase  any  of  the  property  at  the  sale.    A  purchase  made  by 
n,  or  to  his  use,  is  void. 
Id.,  I  41. 

i  1888.  "When  exeentlon  to  be 'enforced  by  nnder-»herlfl. 

Where  the  sheriff,  to  whom  an  execution  is  delivered,  dies,  is 
removed  from  office,  cr  becomes  otherwise  disqualified  to  act, 
before  the  execution  is  returned,  his  under-sheriff  must  proceed 
upon  the  execution,  as  the  sheriff  might  have  done.  If  there  is 
:jo  under-sheriff,  the  court,  from  which  the  execution  issued, 
may  designate  a  person  to  proceed  thereupon;  who  may  complete 
tho  same,  as  an  under-sheriff  might  have  done.  The  person  so 
uosignated  must  give  such  security  ns  the  court  directs.  He  is 
<leenie<3  an  officer;  and  U  subject  to  the  same  obligations  and 
liabilities,  and  has  the  same  power  and  authority,  in  relation  to 
the  object  of  his  appointment,  ns  a  sheriff,  and  is  entitled  to  fees 
accordingly.  But  this  section  does  not  apply,  in  a  case  where 
Bpecuil  provision  is  otherwise  made  by  law  for  the  enforcement 
of  an  execution,  after  the  death,  removal  from  office,  or  other 
disqualification,  of  the  sheriff,  or  undei^sheriff. 

2  n.  8.  874,  SS  e6  and  ee  (8  Edm.  888). 

*  bror  In  •ngroMlng  for  "  aff«ot." 
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TITLB  n. 
Sxecution  ag^ainst  property. 

Article  1.  Property   exempt   from   levy    and   sale. 

2.  Lien  of  an  execution  upon  personal  property;  lery  opon  and  aalt 

of  peraonal  property.    Rlylita  of  indemnltora  of  Sheriff. 
8.  Sale,    redemption,    and   conreyance   of    real    property;    rights  and 

liabilities    of   persona   interested. 
4.  Remedies  for  failure  of  title  to  real  property  sold,  and  to  enforce 

contribution. 

ARTICLB   FIRST. 

Property  exempt  from  levy  and  sale. 

See.  1889.  Certain  special  exemptions  not  affected  by  tbis  article. 

1380.  What  personal  property  is  exempt,   when  owned  by  u   Lausebolder. 
l'A9l.   Adililiomil    ptrsotial    pmptTtj'    exempt    In    certain    eaKes;     levftnc 

exe<*utiou   againRt   wagps.   etc.,   of  Judgmont   debtor. 
1382.  Woman   entitled    to   same   exemption    as   a    taensebolder. 
1898.  Military    pay.    rewards,    etc.*  exempt    from    execution    and    otMr 

legal    proceedings. 
1394.  Klgbt  of  action   for  taking,   etc.,   exempt  property. 
1386.  Burying  ground;   when  exempted. 
1896.  How  e.tempt  burying  ground  designated. 
1397.  Homestead;    when    exempted. 
1898.  How  exempt  homestead  designated. 

1399.  Married  woman's  homestead;  when  exempted. 

1400.  When    exemption    to  continue   after   owner's   death. 

1401.  Exemption;  when  not  affected  by  temporary  saapension  of  realdsnce. 

1402.  If  Tslue  of  homestead  exceeds  $1,000.  lien   atuchea  to  suiplos. 

1403.  Id.;    how   proceeds  to   be   marshalled   when  property   is   sold. 

1404.  Exemption  of  real  property;  liow  cancelled. 
I^04a«  Exemption   of   exhlblt.s   at   exhibitions. 

S  1A80.  Certain  ftpeclal  exemptionM  not  affected  by  this 
article. 

The  enumeration,  in  this  article,  of  the  proi)erty  which  i«  ex- 
empt from  levy  and  sale  by  virtue  of  an  execution,  does  not 
repeal  any  special  provision  of  law.  relating?  to  such  an*  exemp- 
tion, which,  by  its  terms,  is  applicable  only  to  a  particular  das* 
r)f  persons,  or  corporations,  or  to  a  particular  lo<'ality.  or  other- 
wise to  a  special  case. 

DeHljoie#1  to  fniard  af?ain8t  a  repeal,  by  Iroplieatlon.  of  prorlsianff  like  T.. 
1S47.  Hi.  V\:\.  I  10  <2  a.  «..^5th  e<l.,  OUO ;  3  K<lia.  748):  U  isr.l.  ch.  122. 
S  19  (2  R.  S.,  .'>th  CHl.,  7K4;  .]  I'Min.  7n2  »  ;  L.  1S«G,  tU.  27:i,  f  0  (0  Ktlm. 
715):    L.    1M67,  ch.   SIO;   and   varluuH  sliutlar  .statutes. 

§  1300.  'V%''1iat  pernonal  property  In  exempt,  irhen  oi^med 
by  a   hoiiNeholder.* 

The  following  personal  property,  when  owned  bv  a  bou.sebolder, 
is  exempt  from  levy  and  sale  by  virtue  of  an  execution;  and  each 
movable  article  thereof  continues  to  be  so  exempt,  while  the 
family,  or  any  of  them,  are  removing  from  one  residence  to 
another: 

1,  All  spinning  wh(*els.  weaving  looms,  and  stoves,  put  up.  or 
kept  for  us(\  in  a  dwelling  house;  and  one  sewing-machine,  with 
its  ajipurtenances. 

2.  The  family  bible,  family  pictures,  and  school-books,  used  by 
or  in  the  family:  and  other  books,  not  exceeding  in  value  fifty 
dollars,  kept  and  used  as  part  of  the  family  library. 

•  See    L.    1S78.    ch.    ;13. 
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3.  A  Beat  or  pew,  oc<-ui>um1  by  the  jiidf^ment  debtor,  or  the 
familx,  in  a  place  of  public  worship. 

4.  Ten  sheep,  with  their  fleeces,  and  the  yarn  or  cloth  manu- 
factured therefrom;  one  cow;  two  Hwiue;  the  necessary  food  for 
those  animals;  all  nectjsaary  meat,  lish,  flour,  groceries  and  vege- 
tables, actually  provided  for  family  use;  and  necessary  fuel,  oil, 
and  candles,  for  the  use  of  the  family  for  sixty  days. 

5.  All  wearing  apparel,  beds,  bedsteads,  and  bedding,  necessary 
for  the  judgment  debtor  and  the  family;  all  necessary  cooking 
uten.Hils:  one  table;  six  chairs:  six  knives;  six  forks;  six  spoons; 
six  plates;  six  tea  cups;  six  saucers;  one  sugar  dish;  one  milk 
pot:  one  ten  pot;  one  crane  and  its  appendages;  one  pair  of 
andirons;  one  coal  scuttle:  one  shovel;  one  pair  of  tongs;  one 
lamp,  and  one  candlestick. 

6.  The  tools  and  implements  of  a  mechanic,  necessary  to  the 
carrying  on  of  his  trade,  not  exceeding  in  value  twenty-five 
dollars. 

2  R.  S.  307,  I  22   (2  Edm.  ?>0),  as  am'd  by  U  1800.  ch.   152;  wJth  adUl- 

tlODji. 

i  1391.  [Ani'd,  1A70,  1901,  1^<I3,  190S,  lOOfl,  lftll.1  Addl-  >^  .^  .  . 
tional  i»eri»oii«il  property  exempt  In  certain  enweMi  levylnsn  'y^  ^ 
execution   Airainat   waaren,  etc.,  of  Judjrment   debtor.  <'-A-   ii^*]^ 

In  addition  to  the  exemptions,  allowed  by  the  last  section. 
DK-CTsary  household  furniture,  working  tools  and  team,  profes- 
sional instruments,  furniture  and  library,  not  exceeding  in  value 
two  hundred  and  fifty  dollars,  together  with  the  necessary  food 
for  the  team,  for  ninety  days,  are  exempt  from  levy  and  sale 
{jy  virtue  of  an  execution,  when  owned  by  a  person,  being  a 
householder,  or  having  a  family  for  which  he  provides,  except 
where  the  execution  is  issued  upon  a  judgment,  recovered  wholly 
opon  one  or  more  demands,  either  for  work  performed  in  the 
family  as  a  domestic  or  for  the  purchase  money,  of  one  or  more 
articles,  exempt  as  prescribed  in  this  or  the  last  section.  Where 
a  judgment  has  been  recovered  and  where  an  execution  issued 
apoD  said  judgment  has  been  returned  wholly  or  partly  unsatis- 
fipd.  and  where  any  wages,  debts,  earnings,  salary,  income  from 
trust  funds  or  profits  are  due  and  owing  to  the  judgment  debtor 
or  shall  thereafter  become  due  and  owing  to  him,  to  the  amount 
of  twelve  dollars  or  more  per  week,  the  judgment  creditor  may 
apply  to  the  court  in  which  said  judgment  was  recovered  or 
the  court  having  jurisdiction  of  the  same  without  notice  to  the 
jadgment  debtor  and  upon  satisfactory  proof  of  such  facts  b.v 
afDdavitft  or  otherwise,  the  court,  if  a  court  not  of  record,  a 
jodpe  or  justice  thereof,  iliust  issue  or  if  a  court  of  record,  a 
judge  or  justice,  must  grant  an  order  directing  that  an  execution 
issue  against  the  wages,  debt,  earnings,  salary,  income  from  trust 
funds  or  profits  of  said  judgment  debtor,  and  on  presentation  of 
such  execution  by  the  officer  to  whom  delivered  for  collection  to 
the  person  or  persons  from  whom  such  wages,  debts,  earnings, 
salary,  income  from  trust  funds  or  profits  are  due  and  owing, 
or  may  thereafter  become  due  and  owmg  to  the  judgment  debtor, 
isaid  execution  shall  become  a  lien  and  a  continuing  levy  upon 
the  wages,  earnings,  debts,  salary,  income  from  trust  funds  or 
profits  due  or  to  become  due  to  said  judgment  debtor  to  the 
amount  specified  therein  which  shall  not  exceed  ten  per  centum 
thereof,  and  said  levy  shall  be  a  continuing  levy  until  said  exe- 
cntioD  and  the  expenses  thereof  are  fully  satisfie<l  and  paid  or 
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until  modified  as  bereinafter  provided,  but  only  one  execution 
against  the  wages,  debts,  earnings,  salary,  income  from  trust 
funds  or  profits  of  said  judgment  debtor  shall  be  satisfied  at  one 
time  and  where  more  than  one  execution  has  been  issued  or  shall 
be  issued  pursuant  to  the  provisions  of  this  section  against  the 
same  judgment  debtor,  they  shall  be  satisfied  in  the  order. of 
priority  in  which  such  executions  are  presented  to  the*  person  or 
persons  from  whom  such  wages,  debts,  earnings,  salary,  income 
from  trust  funds  or  profits  are  due  and  owing.  It  shall  be.  the 
duty  of  any  person  or  corporation,  municipal  or  otherwise,  to 
whom  said  execution  shall  be  presented,  and  who  shall  at  snch 
time  be  indebted  to  the  judgment  debtor  named  in  such  execu* 
tion,  or  who  shall  become  indebted  to  snch  judgment  debtor  in 
the  future,  and  while  said  execution  shall  remain  a  lien  upon 
said  indebtedness  to  pay  over  to  the  officer  presenting  the  same, 
such  amount  of  such  indebtedness  as  such  execution  shall  pre- 
scribe until  said  execution  shall  be  wholly  satisfied  and  such  pay- 
ment shall  be  a  bar  to  any  action  therefor  by  any  such  judg- 
ment debtor.  If  such  person  or  rorporation,  municipal  or  other- 
wise, to  whom  said  execution  shall  be  presented  shall  fail,  or 
refuse  to  pay  over  to  said  officer  presenting  said  execution,  the 
percentage  of  said  indebtedness,  he  shall  be  liaVile  to  an  action 
therefor  by  the  judgment  creditor  named  in  such  exei-ution,  and 
the  amount  so  recovered  by  such  judgment  creditor  shall  bt^  a|>- 
plied  towards  the  payment  of  said  execution.  Either  party  may 
apply  at  any  time  to  the  court  from  which  such  execution  shall 
issue,  or  to  any  judge  or  justice  issuing  the  same,  or  to  the 'county 
judge  of  the  county,  and  in  any  county  where  there  is  no  connry 
judge,  to  any  justice  of  the  city  court  upon  such  notice  to  the 
other  party  as  such  court,  judge,  or  justice  shall  direct  for  a 
modification  of  said  execution,  and  upon  such  hearing  the  said 
court,  judge  or  justice  may  make  such  modification  of  said  exe- 
cution as  shall  be  deemed  just,  and  such  execution  as  so  modified 
shall  continue  in  full  force  and  effect  until  fully  paid  and  satis- 
fied, or  until  further  modified  as  herein  provided.  This  section, 
so  far  as  it  relates  to  wages  and  salary,  due  and  owing  or  to 
become  due  and  owing  to  the  judgment  debtor,  shall  not  apply 
to  judgments  recovered  more  than  ten  years  prior  to  September 
first,  nineteen  hundred  and  eight,  and  any  execution  heretofore 
issued  upon  such  judgments  pursuant  to  an  order  heretofore 
granted  under  this  section  shall,  when  this  act  takes  effect,  cease 
to  be  a  lien  and  continuing  levy  upon  wages  and  salary  there- 
after to  become  due  and  owing  to  the  judgment  debtor. 

L.  1M2.  ch.  ir»7,  I  1.  18  ftm'd  by  L..  1866,  ch.  782  (4  Bdm.  028:  6  id. 
830):  nlHO  L.  1858,  eb.  107,  S  1  (3  R.  8..  5tb  ed.,  046;  4  Bdm.  635).  See 
3  T.  &  C.  r>l>6;  L.  IttOl.  ch.  110:  h.  1903.  ch.  401;  L.  1905,  ch.  175;  I* 
1908,    ch.    148;    L.    1911,   chs.   489  and  532.    In  effect  Sept.   1.   lOlI. 

f  1302.  rAm*d,  1877.1  'Woman  entitled  to  same  exenftp- 
tlon  as  a  hoDneltolder. 

Where  the  judgment  debtor  is  a  woman,  she  is  entitled  to  the 
same  exemptions,  from  levy  and  sale  by  virtue  of  an  estH!Ution, 
subject  to  the  same  exceptions,  as  prescribed  in  the  last  two  sec- 
tions, in  the  case  of  a  householder. 

S  1393.  rAm*d,  189K,  18»7.1  Military  paT«  rewards,  ete^ 
exempt    front   execution   an<l   other   leipal   proceedlnam. 

The  pay  and  bounty  of  a  non-commissioned  officer,  musician  or 
private  in  the  miJitary  or  naval  service  of  the  United  States  or 
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the  state  of  New  York;  a  land  warrant,  pension  or  other  reward 
heretofore  or  hereafter  granted  by  the  United  States,  or  by  a 
state,  for  military  or  naval  serviceH;  a  sword,  horse,  medal,  em- 
blem or  device  of  any  kind  presented  as  a  testimonial  for  serv- 
ices rt»ndered  in  the  military  or  naval  service  of  the  United 
Htates  or  a  state;  and  the  uniform,  arms  and  equipments  which 
were  used  by  a  person  in  that  service,  are  also  exempt  from*  levy 
and  Hale,  by  virtue  of  an  execution,  and  from  seizure  for  non-pay- 
ment of  taxes,  or  in  any  other  legal  proceeding;  except  that  real 
property  purchased  with  the  proceeds  of  a  pension  granted  by  the 
I'nited  States  for  military  or  naval  services,  and  owned  by  the 
pensioner,  or  by  his  wife  or  widow,  is  subject  to  seizure  and  sale 
for  the  coUection  of  taxes  or  assessments  lawfully  levied  thereon. 
L.  1807.  ch,   348.     In  offect  Sept.   1,   1896.     (Probable  error  for  1807.) 

i  1394.  Rlirlit  of  action  for  taking,  etc.,  exempt  property. 

A  right  of  action  to  recover  damages,  or  damages  awarded  by 
a  judgment,  for  taking  or  injuring  personal  proi>erty,  exempt  by 
law  from  levy  and  sale,  by  virtue  of  an  execution,  are  exempt, 
for  one  year  after  the  collection  thereof,  from  levy  and  sale,  by 
virtue  of  an  execution,  and  from  seizure  in  any  other  legal  pro- 
ceeding. 

I  1395.  Barylnff  ground.  ^   when   exempted. 

Ijund,  set  apart  as  a  family  or  private  burying  ground,  and 
heretofore  designated,  as  prescribed  by  law,  in  order  to  exempt 
the  same,  or  hereafter  desiguat(Ml  for  that  purpose,  as  prescribed 
in  the  next  section,  is  exempt  from  sale,  by  virtue  of  an  execu- 
tion, upon  the  following  conditions  only: 

1.  A  portion  of  it  must  have  been  actually  used  for  that  pur- 
pose. 

2.  It  must  not  exceed  in  extent  one-fourth  of  an  acre. 

^  3.  It  must  not  c»ontain,  at  the  time  of  its  designation,  or  at  any 
time  afterwards,  any  building  or  structure,  except  one  or  more 
vaults,  or  other  places  of  deposit  for  the  dead,  or  mortuary  monu- 
ments. 
L.  1M7,  ch.  85,   S  1*  And  part  of  I  2   (4  Bdm.  629).  am'4. 

I   1306.  HoMT  exempt  barylnv  sronnd  designated. 

In  order  to  designate  land,  to  be  exempted  as  prescribed  in  the 
last  section,  a  notice,  containing  a  full  description  of  the  land  to 
he  exempted,  and  stating  that  it  has  been  set  apart  for  a  family 
or  private  burying  ground,  must  be  subscribed  by  the  owner; 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
ti>  he  recorded  in  the  county  where  the  land  is  situated;  and 
recorded  in  the  office  of  the  clerk  or  register  of  that  county,  in 
the  proper  book  for  recording  deeds,  at  least  three  days  before 
the  sale  of  the  land,  by  virtue  of  the  execution. 
L.  1.S47.   ch.   85.    tbe  residue  of   f   2,   am'd. 

I  1397.   [Am'd,  1883.1      Homeiiteadi  when  exentpted. 

A  lot  of  land,  with  one  or  more  buildings  thereon,  not  exceed- 
ing In  value  one  thousand  dollars,  owned,  and  occupied  as  a  resi- 
dence, by  a  householder  having  a  family,  and  heretofore  desig- 
nated as  an  exempt  homestead,  as  prescribed  by  law,  or  here- 
after designated  for  that  purpose,  as  preseribed  in  the  next 
section,  is  exempt  from  sale,  by  virtue  of  an  execution,  issued 
uiK)n  a   judgment,    recovered    for    a    debt    contracted    after    the 
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thirtieth  day  of  April,  eighteen  hundred  and  fifty;  unless  thf 
judgment  was  recovered  wholly  for  a  debt  or  debts,  contracted 
before  the  designation  of  the  property,  (or)  for  the  purchase- 
money  thereof.  But  no  property  heretofore  or  hereafter  desig- 
nated as  an -exempt  homestead,  as  prescribed  by  law,  or  by  the 
next  section,  shall  be  exempt  from  taxation,  or  from  sale  for 
non  payment  of  taxes  or  assessments. 
L.  I860,  ch.  2eo  (4  Edm.  082),  first  seotence  of  §  1;  L.  1888.  ch.  166. 

S   1308.  Ho^v  exempt   liomentend  deiilfrnated. 

In  order  to  designate  property,  to  be  exempted  as  prescribed 
in  the  last  section,  a  conveyance  thereof,  stating,  in  substance, 
that  it  is  designed  to  be  held  as  a  homestead,  exempt  from  sale 
by  virtue  of  an  execution,  must  be  recorded,  as  prescribed  by 
law;  or  a  notice,  containing  a  full  description  of  the  property, 
and  stating  that  it  is  designed  to  bo  so  held,  must  be  .subscribed 
by  the  owner,  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  in  the  county  where  the  prop- 
erty is  situated;  and  must  be  recorded  in  the  office  of  the  clerk 
of  that  county,  in  a  book  kept  for  that  purpose,  and  styled  the 
"  homestead  exemption  book." 

L.  1850,  ch.  260  (4  Edm.  632),  part  of  §  2. 

I  1390.  Married  womaji**  homentead;  "vrlieii  exempted. 

A  lot  of  land,  with  one  or  more  buildings  thereon,  owned  by 
a  married  woman,  and  occupied  by  her  as  a  residence,  may  be 
designated  as  her  exempt  homestead,  as  prescribed  in  the' last 
section;  and  the  property  so  designated  is  exempt  from  sale,  by 
virtue  of  an  execution,  under  the  same  c'rcumstances,  and  sub- 
ject to  the  same  exceptions,  as  the  home..-tead  of  a  householder, 
having  a  family. 

See  §  1392,  ante. 

S  1400.  liVhen  exemption  to  eontlnae  after  ofmer'«  deatk. 

The  exemption,  prescribed  by  the  last  three  sections,  continuefi, 
after  the  death  of  the  person  in  whose  favor  the  property  was 
exempted,  iis  follows: 

1.  If  the  decedent  was  a  woman,  it  continues,  for  the  benefit 
of  her  surviving  children,  until  the  majority  of  the  youngest 
surviving  child. 

2.  If  the  decedent  was  a  man,  it  continues,  for  the  benefit  of 
his  widow  and  surviving  children,  until  the  majority  of  the 
youngest  surviving  child,  and  until  the  death  of  the  widow. 

But  the  exemption  ceases  earlier,  if  the  property  ceases  to  be 
occupied,  as  a  residence,  by  a  person  for  whose  benefit  it  may 
so  continue,  except  as  otherwise  prescribed  in  the  next  section. ' 

L.  IS."!©,  ch.  260  (4  Edm.  632),  second  s»'nt»^nco  of  $  1,  am'd. 

I  1401.  Exemption;  vrlien  not  nlTected  by  temporary  avfi- 
peuNlon  of  reNldenee. 

The  right  to  exemption,  of  a  person  entitled  thereto,  as  pre- 
scribed in  the  last  four  sections,  is  not  affected  by  a  suspensioD 
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of  tlie  occupation  of  the  exempt  property,  as  a  residence,  for  a 
period  not  exceeding  one  year,  which  occurs  in  consequence  of 
injury  to,  or  destruction  of,  the  dwelling  house  upon  the  premises. 


I  1402.  If  voloe  of  bomeiitead  exeeedn  $1,000,  lien  at- 
taches to  anrplmi. 

The  exemption  of  a  homestead,  otherwise  valid  under  the  pro- 
Tlsions  of  this  article,  is  not  void,  because  the  value  of  the  prop- 
erty, designated  as  exempt,  exc<'eds  one  thousand  dollars.  In 
that  case,  the  lien  of  a  judgment  attaches  to  the  surplus,  as  if 
the  property  had  not  been  designated  as  on  exempt  homestead: 
but  the  property  cannot  be  sold  by  virtue  of  an  execution,  issued 
npon  a  judgment,  as  against  which  it  is  exempt.  After  the  re- 
turn of  such  an  execution,  the  owner  of  the  judgment  may  main- 
tain a  judgment  creditor's  action,  to  procure  a  judgment,  dire<-t- 
ing  a  sale  of  the  property,  and  enforcing  his  lien  upon  the 
surplus. 


I  1403.  Id. I  ItODv  proceedn  to  be  mamh ailed  -when  prop* 
ertjr  !■  sold. 

Where  the  judgment,  in  a  judgment  creditor's  action,  brought 
as  prescribed  in  the  last  section,  or  in  any  other  action  affecting 
the  title  to  an  exempt  homestead,  directs  the  sale  oi  tne  property, 
the  e<mrt  must  so  marshal  the  proceeds  of  the  sale,  that  the 
right  and  interest  of  each  person  in  the  proceeds,  shall  corre- 
spond, as  nearly  as  may  be,  to  his  right  and  interest  in  the  prop- 
erty »oId.  Money,  not  exceeding  one  thousand  dollars,  paid  to  a 
judgment  debtor,  as  representing  his  interest  in  the  proceeds,  is 
exempt  for  one  year  after  the  payment,  as  the  property  sold  was 
exempt;  unless,  l^efore  the  expiration  of  the  year,  he  causes  real 
property  to  be  designated  as  an  exempt  homestead,  as  pr(»s<Tibed 
in  section  1398  of  this  act;  in  which  case,  the  exemption  ceases, 
with  respect  to  so  nruch  of  the  money,  as  was  not  expended  for 
the  purchase  of  that  "property;  and  the  exemption  of  the  proi>erty 
so  designated  extends  to  every  debt,  against  which  the  projw^rty 
sold  was  exempt.  Where  the  exemption  of  property,  sold  as  pre- 
scribed in  this  section,  has  been  continutnl  after  the  judgment 
debtor's  death,  or  where  he  dies  after  the  sale,  and  before  pay- 
ment to  him  of  his  proportion  of  the  procee<ls  of  the  sale,  the 
court  may  dire<»t  that  portion  of  the  proceeds,  which  represents 
his  Intercast,  to  be  invested,  for  the  benefit  of  the  person  or  per- 
sons, entitled  to  the  benefit  of  the  exemption;  or  to  be  otherwise 
disposed  of,  as  justice  requires. 


I  1404.  [Am'dy  1894.]  Kxemptlon  of  real  property  t  ho-vr 
eaaceled. 

The  owner  of  real  property,  exempt  as  prescribed  in  this  article, 
may,  at  any  time,  subscribe  a  notice,  and  persouall.v  urknowledge 
the  execution  thereof,  before  an  offlcer  authorized  by  law  to  take 
the  acknowledgment  of  a  deed,  to  the  efPgect  that  he  cancels  all 
»'xemptions  from  levy  or  sale  by  virtue  (('  an  execution  aflfei'ting 
the  property,  or  a  particular  iiart  there*  f,  fully  described  in  the 
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notice.  The  cancellation  taken  eflfeot  wlien  «uch  a  notice  is  re- 
eorded,  as  prescribed  in  this  article  for  recording  a  notice  to  effect 
the  exemption  so  canceled.  Any  other  release  or  waiver,  here- 
after executed,  or  an  exemption  of  real  property,  allowed  by  this 
article,  or  of  an  exemption  of  a  homestead,  or  a  private  or  family 
burying-ground,  allowed  by  the  provisions  of  law  heretofore  iu 
force,  is  void;  provided,  however,  that  nothing  herein  contained 
shall  be  so  construed  as  to  prevent  the  husband  and  wife  froiu 
jointly  conveying  or  mortgaging  property  .so  exempt. 

L.    1894,  ch.  202. 

I  1404a.  [Added,  lOOfK]  Exemptions  of  exhll»tt«  at  ex- 
blbltloBs. 

No  process  of  attachment,  execution,  sequestration,  replevin, 
distress  or  any  kind  of  seizure  shall  be  served  or  levied  uppu 
articles,  goods,  wares,  merchandise  or  property  of  any  descrip- 
tion while  the  same  is  en  route  to  or  from,  or  while  on  exhibi- 
tion or  deposited  by  exhibitors  at  any  international  exhibition 
held  under  the  auspices  or  supervision  of  the  United  States, 
within  any  city  or  county  of  the  state,  nor  shall  such  property 
be  subject  to  attachment,  seizure,  levy  or  sale,  for  any  cause 
whatever,  in  the  hands  of  the  authorities  of  such  exhibition  or 
otherwise. 

AddfHl  by  L.  1909,  ch.  65.  Derivation  —  L.  1S80,  oh.  893,  |  1.  See  wrtt 
16  of  Doteii  of  Board  of  Statutory  CoiiMollilatloii  at  end  of  code. 
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ARTICIiB  SBCOITD. 

Iam  of  an  exe(MHonupon personal pr<>periy;lef^up(m  a       96ih 
,    of  permmcU  property.    Rights  of  indemnitors  of  sheriff. 

Ik.  1406.  Penonal  property  bonad  bj  e:tociitlflB. 

1406.  Ordw  of  preference  amoDg  ezecatlone. 

1407.  Id.;    when    attachmenU   alao    are    isaued. 
1406.  Id.;  when   loaned    from   coart   not   of  record. 

1409.  Title  of  bona  flde  purebaaers  before  Iot^,  not  affected. 

1410.  EzecQtloD    may   be  levied   upon   carrent  moser. 

1411.  Leyy  upon  certain  eTideocea  of  debt. 

1412.  Intereat  of   bailor  in  gooda  pledged  may  be  aold. 

1413.  Wben  partners  may  apply  for  release  of  property  lerled  upon. 

1414.  Undertaking  to  be  given. 

1415.  ProTlalon,  wbere  a  warrant  of  attachment  baa  also  been  levied,  etc 

1416.  Wben   the   andertaklng    enares    to    other   judgment    creditors. 

1417.  How  partner'a  Interest  sold;  rights,  etc..  of  parcbaaer. 

1418.  Claim  of  property  by  a  third  person,  how  tried. 

1419.  Proceedings,  if  claimant  succeeds. 

1410.  Inquisition    not   to   prejodlce   clalmant'a   right. 

1421.  In    action    agalnat    officer,     Indemnitors    may  be    aabstitnted  st 

defendanta. 

1422.  Notice  of  application  and  proofa  thereupon. 

1423.  Tenna  may  be  Imposed. 

1424.  Wben  indemnity  related  to  part  of  property. 

1425.  AppUcatloo  wben  oAcer  la  Joined  with  Indemnttora. 

1426.  Effect    of    the    order. 

1427.  Officer  to  whom    Indemnity  la  given,   required  to  glye  notice  o« 

action. 

1428.  Sale  of  personal  property:   how   made. 

1429.  Notices  of  sale  to  be  posted. 

1  140II.  P«moii«l  property  1»oiind  by  ezeoatflott. 

The  goods  and  chattels  of  a  judgment  debtor,  not  exempt,  by 
express  provision  of  law,  from  levy  and  sale  by  virtue  of  an 
execution,  and  his  other  personal  property,  which  is  expressly 
declared  by  law,  to  be  subject  to  levy  by  virtue  of  an  execution, 
are,  when  situated  within  the  jurisdiction  of  the  officer,  to  whom 
an  execution  against  property  is  delivered,  bound  by  the  execution, 
from  the  time  of  the  delivery  thereof  to  the  proper  officer,  to  be 
executed;  but  not  before. 

2  B.  8.  965.  a  IS  (2  «Mim.  879),  am'd. 

I  14O0.  Order  of  preference  amoay  executions. 

Where  two  or  more  executions  against  property  are  issued, 
out  of  the  same  or  different  courts  of  record,  against  the  same 
judgment  debtor,  the  one  first  delivered,  to  an  officer,  to  be  exe- 
cuted, has  preference,  notwithstanding  that  a  levy  is  first  made, 
by  virtue  of  an  execution  subsequently  delivered;  but  if  a  levy 
upon  and  sale  of  persona]  property  has  been  made,  by  virtue  of  the 
junior  exc^cution,  before  an  actual  levy,  by  virtue  of  the  senior 
execution,  the  same  property  shall  not  be  levied  upon  or  sold,  by 
virtue  of  the  letter.* 

U..    I  14,  am*d. 


^ 


I  140T.  Id.  I  wken  attnckm* 

Where  there  are  one  or  more  executions,  and  one  or  more  war- 
rants of  attachment,  against  the  property  of  the  same  person, 
the  rule  prescribed  m  the  last  «€ctJon  prevails,  in  determining  the 
preferences  of  the  executions  or  warrants  of  attachment;  the  de- 

*  Error  in  engrossing  for  "  latter.'* 
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fendant  in  the  warrants  of  attachment  being,  for  that  purpose, 
regarded  as  a  judgment  debtor. 
>2  B.  S.  366.  I  16,  am'd. 

I  1406.  M.)  i>rhen  ls«iie4  from  court  not  of  record* 

But  an  execution,  issaed  out  of  a  court  not  of  record,  or  a 
vraiTant  of  attachment,  granted  in  an  action  pending  in  a  court 
lot  of  record,  if  actually  levied,  has  preference  over  another  execu- 
tion, issued  out  of  any  court,  of  record  or  not  of  record,  which  has 
Qot  been  previously  levied. 

Id.,  H  16,  am'd. 

I  1409.  Title  of  bona  llde  pnrcliasera  before  le^Tf  not 
nirected. 

The  title  to  personal  property,  acquired  before  the  actual  levy 
of  an  execution,  by  a  purchaser  in  good  faith,  and  without  notice 
that  the  execution  has  been  issued,  is  not  affected  by  an  execu- 
tion delivered,'  before  the  purchase  was  made,  to  an  officer,  to  be 
executed. 

Id.,  i  17. 

I  1410.  [Ant^d,  18T7.]  Bxeontion  may  be  levied  npon  car- 
rent  money. 

The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  upon  current  money  of  the  United  States,  belonging  to 
the  judgment  debtor;  and  must  pay  it  over,  as  so  much  money 
collected,  without  exposing  it  for  sale;  except  that  where  it  con- 
sists of  gold  coin,  he  must  sell  it,  like  other  personal  property; 
unless  he  is  otherwise  directed,  by  an  order  of  a  judge,  or  by  the 
judgment  in  the  particular  cause. 

Substltated  for  2  B.  S.  366,  §   18. 

1  1411.    [Am'd,    1877.]    Leiryr    «pon    certain    evidenees    of 

debt. 

The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  n^on  and  sell,  a  bill,  or  other  evidence  of  debt,  belong- 
ing to  the  judgment  debtor,  which  was  issued  by  a  moneyed  corpo- 
ration to  circulate  as  money,  or  a  bond,  or  other  inBtraxn«iit  for 
the  payment  of  money,  belonging  to  the  judgment  debtor,  which 
was  executed  and  issued,  by  a  government,  state,  county,  public 
officer,  or  municipnl  or  other  corporation,  and  is  in  terms  nego- 
tiable, or  payable  to  the  bearer  or  holder. 

2  B.  S.   366.  I  19.  am'd. 

I  1412.  Interest  of  bailor  in  grood*  pledired  nuiy  be  aold. 

The  interest  of  the  judgment  debtor  in  personal  property,  sub- 
ject to  levy,  lawfully  pledged,  for  the  payment  of  money,  or  the 
l>prformanco  of  a  contract  or  agreement,  may  be  sold,  in  the 
^ands  of  the  pledgee,  by  virtue  of  an  execution  againpt  property. 
'The  purchaser  at  the  sale  acquires  all  the  right  and  interest  of 
•  he  judgment  debtor,  and  is  entitled  to  the  possession  of  the  prop- 
erty, on  complying  wiih  the  terms  and  conditions  ui)on  whicn  the 
judgment  debtor  could  obtain  possession  thereof.  This  sectioa 
<1oeR  not  apply  to  oroperty,  of  which  the  judgment  debtor  is  ancon- 
4itionally  entitled  to  the  possession. 

Id.,  ff  ao.  am*d. 
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1 141S.  WkeB  iMtrtner*  may  apply  for  release  •<  property 
leTled  upon. 

Where  an  officer  has  seized  personal  property  of  a  partnership, 
before  or  after  iU  dissolutiou,  upon  a  levy  upon  the  interest 
therein  of  a  partner,  made  by  virtue  of  an  execution  against  his 
individual  property,  the  other  partners,  or  former  partners,  har- 
ing  an  interest  iu  the  property,  or  any  of  them,  may,  at  any  time 
before  the  sale,  apply  to  a  judge  of  the  court,  or  to  the  county 
jndge  01  the  county,  where  the  seizure  was  made,  upon  an  affi- 
davit, showing  the  facts,  for  an  order,  directing  the  officer  to 
release  the  property,  and  to  deliver  it  to  the  applicant. 

i  1414.  Undertalcinir  to  be  fflTen. 

Upon  such  an  application,  the  applicant  must  give  an  under- 
taking, with  at  least  two  sureties,  approved  by  the  judge,  to  the 
effect,  that  he  will  account  to  the  purchaser,  upon  the  sale  to  be 
luade  by  virtue  of  the  execution,  of  the  interest  of  the  judgment 
debtor  in  the  property  seixed,  in  like  manner  as  he  would  be 
boand  to  account  to  an  assignee  of  such  an  interest;  and  that 
be  will  pay  to  the  purchaser  the  balance,  which  may  be  found 
<lae  upon  the  accounting,  not  exceeding  a  sum,  specified  in  the 
UQdertaking,  which  must  be  not  less  than  the  value  of  the  interest 
of  the  judgment  debtor,  in  the  property  seized  by  the  sheriff,  at> 
fixed  by  the  judge.  The  provisions  of  sections  695  and  696  of 
this  act  apply  to  the  proceedings,  taken  as  prescribed  in  this  and 
the  last  section. 

See  I  604.  ante. 

I  1415.  Pro-vision,  where  a  -warrant  of  attacbment  has 
alao  heen  levied,  ete. 

Where  a  warrant  of  attachment  has  been  levied  upon  the  inter- 
est of  a  defendant,  as  a  partner,  in  personal  property  of  a  partner- 
ship, and  the  attachment  has  been  discharged  as  to  that  interest, 
as  prescribed  in  sections  693  and  694  of  this  act,  a  levy,  by  virtue 
of  an  execution  against  his  individual  property,  cannot  be  made 
opon  his  interest  on  the  same  property,  unless  the  warrant  of 
attachment  has  been  vacated  or  annulled. 

I  1416.  IVhen  the  nadertaklnv  enure*  to  other  Jndinment 
creditors. 

Where  personal  oroperty  of  a  partnership  has  been  released, 
upon  giving  an  undertaking,  as  prescribed  m  the  last  three  sec- 
tions, if  the  execution,  by  virtue  of  which  the  levy  was  made,  is 
set  aside,  or  is  satisfied  without  a  sale  of  the  interest  levied  upon, 
the  undertaking  enures  to  the  benefit  of  each  judgment  creditor  of 
the  same  judgment  debtor,  then  having  an  execution  in  the  hands 
of  the  same  officer,  or  of  another  officer,  having  authority  to  levy 
npon  that  interest,  as  if  it  had  been  given  to  obtain  a  release  from 
a  seizure,  made  by  virtue  of  such  an  execution. 

# 

I  1417.  Ho-w  partner's  interest  sold)  rtffhts^  etc.,  of  pur- 


Where  personal  property  of  a  partnership  has  been  so  released, 
the  interest  of  the  judgment  debtor  therein  may  be  sold  by  the 
officer;  and  the  purchaser,  upon  the  sale,  acquires  all  that  interest 
aa  if  he  was  an  assignee  thereof.  If  the  purchaso-uioney  exceedi 
the  amount  of  all  the  executions  and  warrants  of  attachment 
'against  the  property  of  the  same  judgment  debtor,  of  which  the 


g§  141^19  PERSONAL  PROPEBTT.  c.  13,  t.  2.  a,2 

officer  has  notice,  and  of  the  lawful  fees  and  charges  th(»rei>Q,  the 
officer  must  pay  the  snrplus  into  court,  for  the  benefit  of  the  judg- 
ment debtor,  or  other  person  entitled  thereto. 

I  1418.  [Am'd,  1004.]    Claim  of  propertr  by  a  tblrd  per- 
son, hoiT  tried. 

If  personal  property,  levied  upon  as  the  property  of  the  judg- 
ment debtor,  is  claimed  by  or  in  behalf  of  another  person,  as  his 
property,  an  affidavit  may  be  made  and  delivered  to  the  sheriff, 
in  behalf  of  such  person,  at  any  time  while  such  property  or  the 
proceeds  thereof  are  in  the  sheriff's  possession,  stating  that  he 
makes  such  a  claim;  specifying  in  whole  or  in  part  the  property 
to  which  it  relates,  and  in  all  cases  stating  the  value  of  the 
property  claimed  and  the  damages,  if  any,  over  and  above  such 
value,  which  the  claimant  will  suffer  in  case  such  levy  is  not 
released.  In  that  case,  the  officer  may,  in  his  discretion,  empanel 
a  jury  to  try  the  validity  of  the  claim. 

So«  I  667,  ante;  also  If  108-110,  ante;  L.  1904,  cb.  641.    In  effect  Sept.  1. 
1904. 

I  1419.  [Am*d,  180S,  19<>4.]    Proceedlnffs^  If  clAlmant  sve- 
ceeds. 

If  by  their  inquisition  the  jurors  find  that  the  property  belongs 
to   the   claimant,   they   must   also  determine   its   value  and  the 
damages  above  such  value  as  specified  in  the  last  section.    There- 
upon the  officer  may  relinquish  the  levy,   unless  the  judgment 
creditor  gives  him  an  undertaking  with  at  least  two  sufficient 
sureties,  to  the  effect  that  the  sureties  will  indemnify  him  to  an 
amount  therein  specified,  not  less  than  twice  the  value  of  the 
property  and  damages  as  determined  by  the  jury,  and  two  hun- 
dred and  fifty  dollars  in  addition  thereto,  against  all  damages, 
costs  and  expenses,  in  an  action  to  be  brought  against  him  by 
any  person,  by  the  claimant,  his  assignee,  or  other  representative, 
by  reason  of  the  levy  upon,  detention  or  sale  of  any  of  the  prop- 
erty, by  virtue  of  the  execution.     If  the  undertaking  is  given, 
the  officer  must  detain  the  property  as  belonging  to  the  judgment 
debtor.     Where  an  undertaking  is  given  to  indemnify  an  officer, 
he  must,  within  two  days  after  the  giving  of  the  said  undertak- 
ing, cause  the  same  to  be  filed  in  the  office  of  the  clerk  of  the 
court  out  of  which  the  execution  was  issued,  and  serve  upon  the 
claimant,  his  assignee  or  other  representative,  and  the  judgment 
creditor,  or  the  attorney  whose  name  is  subscribed  to  the  execu- 
tion, a  copy  of  the  said  undertaking,  with  a  notice  of  the  justifi- 
cation of  the  sureties  thereon.     The  justification  must  take  place 
before  a  judge  of  the  court  out  of  which  the  execution  was  is- 
sued, at  a  time  to  be  specified  in  the  notice,  which  must  not  be 
less  than  two  nor  more  than  five  days  after  service  of  said  no> 
tice.     For  the  purpose  of  justification,  each  of  the  sureties  upon 
the  undertaking  must  attend  before  the  judge,  at  the  time  and 
place  mentioned  in  the  notice,  and  be  examined  on  oath,  on  the 
part  of  the  claimant,  his  assignee  or  other  representative,  touch- 
ing his  sufficiency  in  such  manner  as  the  judge  in  his  discretion 
thinks  proper.     The  exam  ligation  may  be  adjourned  from  day  to 
day.  until  it  is  completed,  but  such  adjournment  must  always  be 
to  the  next  judicial  day.     If  required  by  the  claimant,   hfa  as- 
signee or  other  representative,  the  examination  must  be  rei^'uced 
to  writing  and  subscribed  bv  the  sureties.     If  the  judare   finds 
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the  sureties  sofflcient,  he  must  annex  the  examination  to  the 
andiTtakincT,  endorse  his  allowance  thereon,  and  cause  the  said 
uiidrrtakinK,  together  with  the  examination  of  the  sureties,  to 
be  filed  with  the  clerk  of  the  court.  Thereupon  the  sheriff  is  re- 
leased and  discharged  from  all  liability  by  reason  of  the  levy 
upon,  detention,  and  sale  of  the  property  seized.  When  any  such 
andertaking  shall  have  been  approved  and  filed,  as  hereinbefore 
provided,  the  clerk  of  the  court  shall  immediately  upon  the  same 
being  filed,  index  the  same  in  the  index  book  in  his  office,  under 
which  executions  are  indexed,  under  the  title  of  the  suit  in  which 
the  execution  is  issued. 
L.  1895,  ch.  663.    See  i  658.  ante;  L.  1004,  ch.  541.    In  effect  Sept.  1,  1904. 

f  1420.  Inquisition  not  to  prejudice  claimant's  rlgrlit. 

If  the  property  is  found  to  belong  to  the  defendant,  the  finding 
does  not  prejudice  the  right  of  the  claimant,  to  bring  an  action 
to  recover  the  property  so  levied  upon,  or  dama^'es  by  reason 
of  the  levy,  detention,  or  sale. 
See  U  108  and  109,  and  657-650,  ante. 

I  1421.   [Am'dy  1887,  1900.1    In  action  a«ralnst  oAccFy  In- 
demnitors may  be  substituted  as  defendants. 

Where  an  action  to  recover  a  chattel  or  chattels,  hereafter 
levied  upon  by  virtue  of  an  execution,  or  several  executions,  or 
a  warrant  of  attachment,  or  several  warrants  of  attachment, 
or  to  recover  damages  by  reason  of  a  levy  or  levies  upon  de- 
tention, sale  or  sales  of  personal  property,  hereafter  made,  by 
virtue  of  an  execution  or  several  executions,  or  a  warrant  of 
attachment,  or  several  warrants  of  attachment,  is  brought 
against  an  officer,  or  against  a  person  who  acted  by  his  com- 
mand or  in  his  aid,  if  a  bond  or  bonds  or  written  undertaking 
or  undertakings  indemnifying  the  officer  against  the  levy  or 
levies,  or  other  act  or  acts,  has  been  given  in  behalf  of  the 
judgment  creditor  or  the  several  judgment  creditors,  or  the 
plafcotiff  in  the  warrant  or  the  plaintiffs  in  the  several  warrants, 
either  before  or  after  the  commencement  of  the  action,  the 
persons  or  person  or  the  several  persons  who  gave  it  to  them, 
or  the  survivors,  if  one  or  more  are  dead,  may  apply  to  the 
court  for  an  order  to  substitute  the  applicant  or  several  ap- 
plicants as  defendants  in  the  action,  in  place  of  the  officer  or  of 
tke  person  so  acting  by  his  command  or  in  his  aid:  and  the 
court  may  upon  application  of  the  officer,  or  in  case  of  his  death, 
upon  the  application  of  his  legal  representatives,  grant  an  order 
sabstituting  the  indemnitors  as  defendants  in  the  action,  in  place 
of  the  officer  or  of  the  person  so  acting  by  his  command  or  in 
his  aid. 
L.  1887,  cb.  462;  L.  1900,  cb.  115.    In  effect  Sept.  1.  IdOO. 

f  1422.  [Am'd,  1887.]  Notice  of  applflcatflon  and  proofs 
thereupon. 

Where  the  application  is  made  by  the  officer,  notice  of  the 
application  must  be  given  to  the  indemnitors  or  their  attorney, 
and  also  to  the  attorney  for  the  plaintiff.  If  the  pleadings  do 
not  sufficiently  show  that  the  case  is  one  where  the  order  may 
be  granted,  the  facts  with  respect  thereto  must  be  shown  by 
affidavit   or  other  competent   proof.     Where   the  application   is 
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made  by  the  indemnitors,  or  one  of  them,  the  motion  papers 
must  contain  a  written  consent  to  be  made  defendant  in  the 
action  executed  by  each  person  who  executed  the  instrument  or 
instruments  of  indemnity,  unless  proof  by  aflSdavit  is  famished 
that  those  who  do  not  consent  are  dead.  Each  consent  must  be 
acknowledged  or  proved  and  certified  in  lilce  manner  as  a  deed 
to  be  recorded  in  the  county,  and  notice  of  the  application  mast 
be  given  to  the  attorney  of  each  party  to  the  action,  and  if  the 
defendant  has  not  appeared,  notice  must  be  given  to  him  per- 
sonally. 

L.  1887,  ch.  462. 

S  1428.  [Am'd,  1887.]    Terms  may  be  Imposed. 

Upon  granting  the  order  the  court  may,  in  its  discretion,  re- 
quire the  indemnitors  to  furnish  additional  security  to  the  plain- 
tiff and  to  pay  the  reasonable  expenses  of  the  defendant,  neces- 
sarily incurred  before  the  order  is  granted,  or  it  may  impose  such 
other  terms  for  the  security  of  either  of  the  original  parties  as 
justice  requires. 
L.  1887.  ch.  462. 

I  1424.  [Am'dy  1887.]  \irhe»  Indemnltr  related  to  part  of 
property. 

If  the  indemnity  given  related  to  a  part  only  of  the  property, 
the  court  may,  in  a  proper  case,  direct  that  the  action  be  divided 
into  two  actions,  that  the  indemnitors  be  substituted  as  defend- 
ants in  one  without  affecting  the  other,  and  that  the  controversy 
in  each  action  be  limited  to  that  part  of  the  property  in  respect 
to  which  it  is  to  be  continued.  Where  such  an  order  is  made  a 
similar  application  may  be  subsequently  made  in  the  action 
which  proceeds  against  the  original  defendant. 

L.  1887.  cb.  452. 

I  1425.  [AmM»  1887.]  Application  when  ollleer  la  Joined 
with  Indemnitors. 

If  the  officer,  or  person  acting  by  his  command,  or  in  his  aid. 
is  joined  as  a  defendant,  with  nil  the  indemnitors,  he  may  appl.v 
for  an  order  to  strike  out  his  name  as  a  defendant.  If  be  is 
joined  as  a  defendant  with  one  or  more,  but  not  nil  of  them, 
he  may  apply  for  an  order  substituting  those  who  are  not  joined 
with  him  as  defendants  in  his  place.  In  either  case,  the  appli- 
cation is  made  in  the  same  manner,  and  is  subject  to  the  same 
provisioHH,  as  if  made  as  prescribed  in  section  1421  of  this  act 

L.  1887.  ch.  452. 

i  1420.  EITect  of  the  order. 

An  order,  made  as  prescribed  in  the  last  five  sections,  does 
not  affect  the  merits  of  the  cause  of  action,  or  of  the  defense, 
except  so  far  as  it  limits  the  controversy  to  particular  property. 
But  if  th«.'  substituted  or  remaining  ^defendants  recover  Judgment, 
they  are  entitled  to  single  costs  only.  If  the  action  is  discon- 
tinued, or  the  complaint  dismiissed,  a  new  action  may  be  brought, 
us  if  the  former  action  had  not  been  brought. 
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1 1427.  [Am'd,  1887.1  Offleer  to  whom  indemnity  l«  giyreu, 
required  to  give  notice  of  action. 

Where  an  action  is  brought  in  a  case  where  one  or  more 
persons  are  entitled  to  make  an  application  for  an  order  of  sub- 
stitation,  or  where  one  or  more  persons  are  liable  to  be  substituted 
as  defendants,  as  prescribed  in  section  one  thousand  four  hun- 
dred and  twenty-one  of  this  act,  the  officer  to  whom  the  instru- 
ment or  instruments  of  indemnity  was  given  cannot  maintain 
an  action  thereupon  against  a  person  entitled  to  make,  but  who 
bag  not  made,  such  an  application,  or  who  is  liable  to  be  but 
has  not  been  substituted  as  a  defendant,  unless  notice  of  the 
commencement  of  the  action  against  the  officer,  or  the  person 
acting  by  his  command  or  in  bis  aioT,  is  given  before  the  trial 
thereof,  or  at  least  ten  days  before  judgment  by  default  is  taken 
therein  either  to  attorney  or  several  attorneys  whose  name  is 
or  several  names  are  subscribed  to  the  execution  or  several  execu- 
tions or  warrants  of  attachment  or  several  warrants  of  attach- 
ment, or  personally  to  the  judgment  creditor  or  creditors,  or  the 
plaintiff  or  several  plaintiffs  in  the  action  in  which  the  warrant 
of  attachment  was  or  several  warrants  of  attachment  were  is- 
sued, or  to  one  of  the  persons  who  executed  the  instrument  or 
instruments  of  indemnity. 

L.  1887/ ch.  462. 

f  1428.  Sale  of  personal  property!  I&o^r  made* 

Personal  property  must  be  offered  for  sale,  in  such  lots  and 
parcels,  as  are  calculated  to  bring  the  highest  price.  Except 
where  the  officer  is  expressly  authorized,  by  this  article,  to  sell 
property  not  in  his  possession,  personal  property  shall  not  be 
offered  for  sale,  unless  it  is  present,  and  within  the  view  of  those 
attending  the  sale. 
2  R,  S.  367,  S  23  (2  Edm.  881),  am'd. 

9  1420.   [Am^d,  1907.]    Notlees  of  sale  to  be  posted. 

At  least  six  days*  previous  notice  of  the  time  and  place  of  a 
sale  of  personal  property,  by  virtue  of  an  execution,  must  be 
Kiven,  by  posting  conspicuously  written  or  printed  notices  thereof, 
in  at  least  three  public  places  of  the  town  or  city,  where  the  sale 
is  made.  Where  perishable  property  has  been  levied  upon  by 
virtue  of  an  execution  the  court  may,  upon  the  application  of  tlio 
officer  making  the  levy,  by  order,  direct  the  sale  thereof  at  such 
a  time  and  upon  such  a  notice  as  it  deems  proper;  and,  thereupon, 
the  property  must  be  sold  accordingly. 
Id.,  I  21.  am*d;  lb  1907r  ch.  244.  In  effe^  Sept.  1,  1907.  See  3  T.  ft  C.  210. 
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Jjofe,  redeniptioh.  and  coriveyaiice.  6f  real  ;]l»vpeHy;  r^Hhtk  alut  Ittl- 

hilitie^  Of  per'sdii^  {ntef^ma. 

1^.  l4M.  To  What  leitsettoM  propeny  tlklB  urtieto  npjftiiM. 

1431.  Reftl  property  held  in  trsst.  ^hei^  llaUe  tp  execvtkNi. 

1432.  Equity  .of  redemption;  wbep  not  to  tfe  Bold. 

1433.  Direction  to  b«  lAdotved  on  etecbtlon. 

14S4.  Notice   of    iale    of    real    property;    bow    glV^. 

1435.  Properiy.  bocr  de8crll)ed  tb?relli.    Part  miy  be  adM. 

1436.  Penalty  (or  iiTegiUarity  in  aale. 

1437.  alaDoer  of  couductiqcgiile. 

1438.  Sheriff  to  knftke  dufflcate  c^rtttcatcA  d/t  tal». 
14ad.  Certificate  to  b*»  recOitled,  etc.  .    . 

1440.  Title  to  real   property  not   diTeated   before  deed.  . 

1441.  ^iKbta  of  bolder  of  the  property  during  intermedl&ta  period. 

1442.  drder   to   prevent   wibte;    when    and   boW  applied   for. 
144S.  Proceedlusa  to  puniab  Ttolation  of  tlie  ordar. 

!i44.  Mode  and  extent  of   puulsbment. 
440.  How   warrant,    etc..   Bui)er8e<]ed. 
448.  Wben  and  bow  real  property  aold  ibay  be  radeeibed. 

1447.  By   whom   aach  redemptioa  jnay  be  made. 

1448.  Bacb   redemption   avoida   tbe   aale. 

}44A.  Wben    creditor   may    redeem. 
406.  Wbat  anm  id  be  paid.  etc..  wbeb  eredkor  Vedtofba. 

1451.  Redemption  by  anotber  creditor  from  4  vadeflBttng  eradlttr. 

1452.  Id.;    wben  aeooad  redeeming  creditor  liaa  tbe  prior  lien. 

1453.  Subaequent  redemptlona  by  otber  credltora. 

1454.  When  creditor  may  redeem  after  fifteen  montba. 
1466.  WbeA  redekuptloB  Aait  ba  Made  at  W^rtll'a  oflMe. 
1466.  Original  purchaser  may  redeem,  when  also  a  creditor. 

l4o7.  Creditor  may  redeem  again  under  auotber  Judgment    or  mortgaf*. 
1468.  Redemption   by   penion    entitled    to   redeem   t>art. 
1460.  Redemption   by  ownen  of  undlvldcid  Bharaa. 
1400.  Id.;  by  credltora  baring  llena  on  uDdivlded  aharea. 
'1.  Ejgbt  to       "  -        ^  ^ 


1461.  ttlgbt   to  redeem   not   affected  by   agreement. 

1462.  IV^  w%om  money  paid  upon  redetnptlon. 

1463.  Certificate  of  aatiaf action  required  to  effect  I«diein^tl6n  by  cMdRfli. 

1464.  Wbat  evidence  a  redeeming  jodgmaat  creditor   muat  fumlah. 
1466.  Id.;    aa  to   mortgage   creduor.  i 

1466.  Id.;    aa   to    executor  or  administrator. 

1467.  Oflloars  tb  keep  paper*  open  to  ttspectlMi;  wbefl  (o  fifc  tti^iii. 

1468.  Wben   redemption   takes  effect. 

14W.  Certificate  to  be  ^lv?n.   wben   redemption  made. 
14T0.  Certificate    may    be    aclmowledged    and    recorded, 

1471.  When  and  by  wboffi  conveyance  to  be  executed. 

1472.  To    wbom    cooveyaDce   to   be    executed. 

1479-  Wben  oQQveyance  made  to  executor  or  admlniatrator;  effect  thereof- 
1474.  Assignment    must    be    acknowledged    and   filed. 
1476.  ITnder-aheriff  or  sueceasor  to  act,  If  sheriff  dies. 

1476.  Money  may  be  paid,   etc.,  to  under-sheriff,   or  depnty-abeilff,   wfco 

aold    property. 

1477.  Application  of  this  article  to  aale  by  coroner,  or  peraoa  apeciailj 

appointed,  etc. 

1478.  Id.;  where  coroner  or  peraoa  appointed  dlefc,  etc. 

§  1480.  To  iv^hat  leaseholA  )[»ropertT  tills  arHvle  applies. 

The  expression,  "  real  property  **,  as  used  in  this  and  the  gnc- 
ceeding  article,  includes  leasehold  property,  where  the  lessee  or  bifl 
assignee  is  possessed,  at  the  time  of  the  sale,  of  at  least  fiye  yeaw 
unexpired  term  of  the  lease,  and  also  of  the  4>uilding  or  buildings, 
if  any,  erected  thereupon. 

L.  1837.  ch.  462.  |  1;  verbal  amendmenta. 

i  1481.  Real  property  field  In  trust,  when  liable  t« 
exeevtion. 

Keal  property,  held  by  one  person,  in  trust  or  for  the  use  of 
another,  is  liable  to  levy  and  sale  by  virtue  of  an  execution,  iasaed 
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apon  a  jndgment  recovi^rctl  npaiiist  the  person,  to  whose  ust?  it  in 
80  held,  in  a  case  wbere  it  Is  prosicribt'd  by  law,  that,  oy  rea«ou 
ot  the  invalidity  of  the  tnist,  nu  eHtate  vests  in  the  beucticiary; 
but  8i>ecial  provision  is  not  otherwibc  made  by  law,  for  the  mode 
of  subjecting  it  to  his  debts. 
Sabfttltuted  for  S  U.  3.  3C8,  9  20  (2  FAm,  381). 

i  1438.  Bavlty  <»ff  redelnptloiii  tvlteia  not  to  be  sold. 

The  judgment  debtor's  equity  of  redetiiptioii,  in  rvAl  property 
mortgaged,  shall  not  be  sold  by  virtue  of  an  execution,  iBsued 
upon  a  judgilieDt  recovered  for  the  mortgage  debt,  or  any  part 
thereof.  ^^ 

w..  i  ai.  4F 

I  I4d3.  Direction  to  be  Indomed  on  exectatlon. 

Where  an  execution  against  property,  is  issued  upon  a  judg- 
ment, specified  in  the  last  section,  to  the  county  where  the 
mortgaged  pro9erty  is  situated,  the  attorney,  or  other  person  who 
Bobscribes  it,  must  indorse  thereupon  a  direction  to  the  sheriff,  not 
to  levy  it  upon  the  mortgaged  property,  or  any  part  thereof. 
The  direction  must  briefly  describe  the  mortgaged  property,  and 
refer  to  the  bool^  and  page,  where  the  mortgage  is  recorded.  If 
the  execution  i<»  not  collect etl  out  of  the  other  property  of  th« 
judgment  debtor,  the  sheriff  must  return  It  wholly  or  part'y  un- 
satisfied, as  the  case  requires. 

Id.,  iS  32  acd  33. 

§  14.14.  rAm'd,  1890.]  Ifottce  of  Mile  of  real  property)  b«»<T 
iriTeB. 

The  sheriff  who  sells  renl  property,  by  virtue  of  an  execution, 
must  previously  give  public  iit>tice  of  the  time  ahd  i^lace  of  the 
•ale,  an  follows: 

1.  A  written  or  printed  notice  thereof  muot  be  conspicuously 
fastened  ud,  »t  loast  forty-two  days  bofore  the  rale,  in  three 
public  places.^  iu  the  town  or  ( ity  where  the  sale  is  to  take  place, 
and  also  in  three  puoUc  plrtces,  iu  the  town  or  city  where  the 
property  is  situatefj,  if  the  sale  is  to  take  place  in  another  town  or 
dta'. 

2.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each 
of  the  six  weeks.  ininuHliatoly  preceding  the  sale,  in  a  newspaper 
published  in  the  cotihly.  or  pnlilishtnl  in  nn  incorporated  village, 
t  phrt  of  which  i«  with  hi  the  ic^ounty;  if  there  is  a  newapaper 
published  in  Fuch  county  or  village;  or,  if  there  is  none,  in  the 
aewgpaper  nrinted  at  Albany,  in  which  legal  notices  are  required 
to  be  oublisned. 

I<L,  i  84.  am'd;  L.  1S90.  ch.  5fi7.    In  effect  May  12.  189^. 

f  1485.  PrepertTt  how  dem«^rlbed  tbereln.  Part  mar  b^ 
•old. 

In  each  notice,  specified  In  the  Inst  Section,  the  real  property  to 
be  sold  must  bo  described  with  common  certainty,  by  setting 
forth  the  name  of  the  township  or  tract,  and  the  number  of  the 
lot.  If  there  Is  any.  or  by  some  other  api)ropriate  description.  The 
ralidlty  of  a  sale  is  not  affected  by  the  fact,  that  the  property  sold 
is  part  only  of  the  property  advertised  to  be  sold. 

Id.,  f  35.  nm'd. 

§  I486.  PeAmltr  for  Irreirvlarltr  la  aale. 

A  sheriff  who  Bells  renl  property,  by  virtne  of  «n  execution. 
withotit  having  ^iven  notice  thereof,  as  preHcrii)ed  »n  th«*  last  two 
Wctions,  or  otherwlie  than  as  T»n»Bcribfn  in  tnif:  chni.ter,  forfeits 
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one  thoiisaud  dollars  to  the  party  injured,  in  addition  to  the  dam- 
ages which  the  latter  sustuiiis  thereby. 

2  R.  S.  309.    i  37. 

I   1437.   Manner  of  condnetlngr  vale* 

Where  real  property,  offered  for  sale  by  virtue  of  an  execution, 
consists  of  two  or  more  known  lots,  tracts,  or  parcels,  each  lot, 
tract,  or  parcel  must  be  separately  exposed  for  sale.  If  a  person 
who  is  the  owner  of,  or  is  entitled  by  law  to  redeem,  a  distinct 
parcel  of  "t>ie  property,  of  any  other  description,  requires  that 
parcel  to  be  exiwsed  for  sale  separately,  the  sheriff  must  expose 
it  accordingly.  No  more  real  proiierty  shall  be  exposed  for  sale, 
than  it  appears  to  be  necessary  to  sell,  iu  order  to  satisfy  the 
execution. 

Id.,  i  38.  am'd.    See  4  T.  ft  C.  681. 

I  1488.  Sberlir  to  make  dapllcate  eerttflcateii  of  onle. 

The  Fheriff,  who  sells  real  property,  by  virtue  of  an  execci- 
tion,  must  niake  out,  subscribe,  and  ocknowle<1ire  before  an  officer 
authorized  to  take  the  acknowledgment  of  a  deed,  duplicate  cer^ 
tificates  of  the  sale,  containing: 

1.  The  name  of  each  purchaser,  and  the  time  when  the  sale 
was  made. 

2.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  each  distinct  parcel  separately  sold. 

4.  The  whole  consideration  money  paid. 

Id.,  t  42.  am*d. 

I  1439.  Certillcmte  to  be  recorded^  etc. 

The  sheriff  must,  within  ten  days  after  the  sale,  file  one  of  the 
duplicate  certificates  in  the  ofiice  of  the  clerk  of  the  county,  and 
deliver  another  to  the  purchaser.  If  there  are  two  or  more 
purchasers,  n  certificate  must  be  delivered  to  each.  The  clerk 
mnst  immediotelj'  record  the  certificate  in  a  book,  kept  by  him 
for  that  purTwse,  and  must  index  the  record,  to  the  name  of  the 
judgment  debtor.  His  fees  for  so  doing  must  be  paid  by  the 
sheriff,  as  i)ort  of  the  expenses  of  the  sale. 

Id.,  I  43:  and  L.   1.S57.   ch.  60,  }  1  (4  Edm.  034),  conaolldated. 

I  1440.  [.\ni*«l,  1881.]  Title  to  real  property  Bot  dlveated 
before  deed. 

The  right  and  title  of  the  judgment  debtor,  or  of  a  t>erson  hold- 
ing under  him,  or  deriving  title  through  him.  to  real  property, 
sold  by  virtue  of  an  execution,  is  not  divested  by  the  sale,  until 
the  expiration  of  the  period,  within  which  it  can  be  redeemed,  as 
prescribed  in  this  article,  and  the  execution  of  the  sheriff's  deed. 
But  if  the  property  is  not  redeemed,  and  a  deed  Is  execute<l 
in  pursuance  of  the  sale,  the  grantee  in  the  deed  is  deemed  to 
hove  been  vested  with  the  legal  estate,  from  the  time  of  the  sale. 
And  if  the  title  of  Buch  grantee  or  his  assigns  is  adjudeed  for 
any  reason  or  cause  whatsoever  to  be  null  and  void  in  any  action 
for  that  j)urpose  brought  by  the  judgn-.fut  debtor  or  his  assigns, 
such  judgment  shall  have  no  force  or  effect  unless  within  twenty 
days  after  the  entry  of  such  judgment  the  plaintiff  shall  pay  tn 
such  rrnntee  or  his  assigns  the  sum  of  money  which  was  paid 
n'>on  th^  snlo  with  interest  from  the  time  of  the  sale  as  prescribed 
in  this  article,  inclvding  the  costs  and  exoenses  of  said  defen«)ant 
in  defending  this  action  in  which  such  judgment  waa  recovered,  to 
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be  adjusted  by  a  judge  of  the  court  in  which  said  actiou  in 
brouglJt,  aud  lu  itie  eveut  uf  piuiutiff's  failure  to  pay  such  pur- 
chase-uiouey  una  expeuBes  \tiiiiiu  the  lime  aforesaid,  said 
title  shall  be  valid  iu  said  grantee,  nnd  in  case  such  judgment 
has  heretofore  been  recovered  and  an  appeal  has  been  taken 
therefrom  which  is  now  pending,  and  sucli  judgment  shall  be 
affirmed  on  final  appeal,  the  same  shall  have  no  force  of  effect 
Qnless  within  twentj-  days  after  the  entry  of  judgment  or  affirm- 
ance, the  plaintiff  shall  pay  to  such  grantee  or  his  assigns  th«' 
TOm  of  money  which  was  paid  ui)On  the  sale,  with  interest  as 
aforesaid,  including  the  costs  and  expenses  of  the  defendant  tin 
aforesaid,  in  prosecuting  any  appeal  from  such  judgment,  and  in 
the  event  of  plaintiff's  failure  so  to  do,  said  title  shall  be  valid 
in  said  grantee. 

2  R.  8.  373.  i  61  (2  Edm.  387),  am'd.  L.  1881,  cb.  eSl. 

I  1441.  Rlirhta  of  holder  of  tbe  property  dwrfnv  inter- 
inediate  period. 

The  person  entitled  to  the  possession  of  real  property,  sold  by 
virtue  of  an  execution,  as  prescribed  in  the  last  section,  may, 
rlnring  the  period  therein  si)ecified,  use  and  enjoy  the  same  as 
follows,  without  being  chargeable  with  committing  waste: 

1.  He  may  use  and  enjoy  it  in  like  manner,  and  for  the  like 
pnrpoees,  as  it  was  used  and  enjoyed  before  the  sale,  doing  no 
permanent  injury  to  the  freehold. 

2.  He  may  make  necessary  repairs  to  a  building,  or  other  erec- 
tion thereupon.  But  this  subdivision  does  not  permit  an  altera- 
tion in  the  form  or  structure  of  the  buildine  or  other  erection. 

3.  He  may  use  and  improve  the  land,  in  the  ordinary  course  of 
husbandry;  but  l:e  is  not  entitled  to  a  crop,  growing  thereon,  at 
the  expiration  of  the  period  of  redemption. 

4.  He  may  apply  any  wood  or  timber  on  the  land  to  the  necos- 
Bary  reptmtion  of  a  fence,  building,  or  other  erection,  which 
was  thereupon  at  the  time  of  the  sale. 

5.  If  he  actually  occupies  the  land  sold,  he  may  take  necessary 
fire-wood  therefrom  for  ufc  in  his  household. 

a  B.  S.  836.   9  22  (2  Edm.  847). 

I  1442.  Order  to  prevent  -waiitei  'vrhen  and  ho^vr  applied 

for. 

If.  at  any  time  during  the  period  allowed  for  redemption,  the- 
judgment  debtor,  or  any  other  person  in  possession  of  the  property 
sold,  commits  or  threatens  to  commit,  or  makes  preparation  for 
committing  waste  thereupon,  the  supreme  Cviurt,  or  any  justico 
thereof,  within  the  judicial  district,  or  the  county  judge  of  the 
county,  in  which  the  proi)erty,  or  any  part  thereof,  is  situated, 
may,  upon  the  application  of  the  purchaser,  or  his  assignee,  or  the 
agent  or  attorney  of  either,  and  proof,  by  affidavit,  of  the  facts, 
grant,  without  notice,  an  order,  restraining  the  wrong-doer  from 
committing  waste  upon  the  property. 

Id.,    Jll    23   and    24,    congolldated. 

I  1443.  ProeeedlnflTH   to  pvnlMli  violation  of  tlie   order. 

If  the  person,  against  whom  such  an  order  is  grnnfofl,  commits 
waste  in  violation  th«  rFof,  after  the  sorvico  upon  him  of  the 
order,  with  a  copy  of  tbe  affidavit  upon  which  it  was  granted,  the 
court  or  judge,  upon  proof,  by  affidavit,  of  the  facts,  may  grant  an 
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ordur,  requiriug  liim  to  ahow  caiuiie,  at  a  time  and  place  therein 
Hpec'ibed,  why  be  should  uot  be  punished  for  a  couteou>t, 

2  B.  S.  83G.  H  2C  and  26. 

I  1444*  Mode  ai|d  extent  of  |ianlshineiit« 

Iti  upou  tUe  returu  of  the  order  to  bhpw  cause,  it  satiafactorily 
appears,  that  the  person,  required  to  abow  cause,  bus  violated 
the  former  order,  the  court  or  judge  muy  either  puuish  him,  aa 
prescribed  by  law  for  the  puuishmeut  of  a  contempt  of  a  court 
of  record,  other  than  a  criminal  contempt;  qr  may  grant  a  war- 
rant, directed  to  the  sheriff  of  the  county,  reciting  (he  former 
order,  and  the  ylolation  thereof,  and  co^imanding  the  sheriff  to 
commit  the  wrong-doer  to  close  confinement,  for  a  term  specified 
therein,  not  more  than  one  year.  \  persoi^  thiia  committed  can- 
not be  admitted  to  the  liberties  of  the  jail, 

14.,  li  2?  iu^  ^.  opQiioU<l«tea. 

I  144^.  i|<iw  warrunt,  etc.,  •nperved^fi. 

The  warrant  may  be  superseded,  and  the  prisoner  discharged, 
by  an  order,  in  the  discretion  of  the  court  or  judge  committiiig 
him,  upon  his  executing,  to  the  person  who  applied  for  the 
warrant,  an  nudertnking,  in  a  sum  fixed,  and  with  sureties 
approTed,  by  the  court  or  judge,  to  the  effect,  that  he  will  pay 
any  judgpient,  which  the  applicant,  or  his  assignee,  or  other  repre- 
sentative, may  recover  against  him,  by  reason  of  any  waste  there- 
tofore or  thereafter  committed  on  the  property;  and  upon  his  pay- 
ing to  the  applicant,  for  the  costs  and  expenses  of  the  proceed- 
ings, a  sum,  fixed  by  the  court  or  judge. 

Id.,  S  29,  am'd. 


1  1440.   IV lien  t^d  liow  renl   property   Mold   m«r   be 
deemed. 

Within  one  year  after  the  sale  of  real  property,  by  virtue  of 
nn  execution,  a  person,  specified  in  the  next  section,  may  redeem 
it,  by  paying  to  the  purchaser,  his  executor,  administrator,  or 
assignee,  or  to  the  sheriff  who  made  the  sah»,  for  the  use  of  the 
person  so  entitled  thereto,  the  sum  of  money  which  waa  paid 
\\\H)n  the  sale,  with  interest  from  the  time  of  the  sale,  at  the  rate 
of  ten  per  centum  a  year. 

2  R.  a.  370.  §  45  (2  Edm.  384),  am'd.    See  5  T.  &  C.  140. 

I  1447.  Dr  ^vrbom  nnch  redeittptlon  maT  be  made* 

The  redemption,  specified  in  the  last  section,  may  be  made, 
either  by  the  jndgnnMit  debtor,  whose  right  and  title  were  sold, 
or  by  his  heir,  devisee,  or  grantee,  who  has  acquired,  by  inherit- 
ance, devise,  deed,  sale,  by  virtue  of  a  mortgage  or  of  an  execu- 
tion, or  by  any  other  means,  an  absolute^  title  to  the  property 
proposed  to  be  redeemed;  or,  in  a  case  soecified  in  section  1458  or 
1459  of  this  act,  to  a  portion  thereof. 

Id..  I  46. 

)  144A.  Bncli  redemption  avoiclii  the  sale. 

Tpon  payment  being  made,  by  a  person  entitled  to  redeem 
real  property,  as  prescribed  in  the  last  two  sections,  the  sale  ol 
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th^  proiierty  redeemed,  aod  the  certifiofttes  of  the  aale,  as  ter  m 
they*  relate  thereto*  become  null  and  Yoid. 

S  B.  8.    870,   I  49,   am'd. 

I  |44d*  1¥1»«A  cre4^t<ir  apift^  vei|eem« 

R«al  property,  sold  by  yirtne  of  an  exeoutlon,  which  remalna, 
at  the  exptratlon  of  one  year  after  the  sale,  unredeemed  by  the 
p«non  or  persons  entitled  ^o  redeem  it^  as  prescribed  In  the  .last 
three  sections,  may  be  redeemed,  within  three  months  after  the 
expiration  of  the  year,  ^y  ^f  creditors  ^pep^fied,  and  pppn  the 
terms  and  in  the  manner  prescribed,  in  the  following  sectiopi 
o(  this  article. 
Id.,  S  60,  remodeUed. 


I  14SO.    IV&at    ■«■&   to   ¥•   9«l#,   ote,f   wliem    oveattov 
ieems. 

In  a  case  specified  in  the  UMt  aeetion,  ft  creditor,  hftTtng  hi  hif 
OB'Q  f^ame,  or  as  executor,  administri^tor,  aasi^nee,  trustee,  or 
otherwise,  a  judgment  rendered,  or  a  mortgage  duly  recorded, 
ti  any  time  before  the  expiration  of  fifteen  months  from  the 
time  of  the  sa>e,  which  is  a  lien  upon  the  real  property  sold,  may 
redeem  that  property,  hy  Myiug  thp  sum  of  money,  whic-.  waJ| 
imid  upon  the  sale  thereof,  with  interest  at  the  r^te  of  seven 
per  centum  a  year  from  the  time  of  the  sale,  and  executing  a 
certificate  of  oatislaction,  a«  preiMsrihed  in  section  14W  of  tnif 

tcL 
U..  I  61,  at  am'd  \Kr  L.  18i7,  cli.  410,  U  1  i|Dd  2  (i  Edm.  m»  021). 

S  1451.  Redemption  hy  i^notlier  cr^dtfor  from  ^  redf^enft- 
las  creditor. 

Where  a  creditor  has  redeemed  real  property,  as  prescribed 
in  the  last  section,  any  other  creditor,  who  might  hhye  redeemed 
it  from  the  purchaser,  as  therein  prescribed,  may  redeem  it  from 
the  first  reaeemiuiT  creditor,  as  follows: 

L  He  mnst  reimburse  to  the  first  redeeming  creditor,  his 
executor,  adnunistrator,  or  ^siUgnee,  tl^e  sum  paid  by  him  to 
redeem  the  property,  with  mterest  at  the  rate  of  sfiven  pw 
eeutum  a  year,  from  the  time  of  his  redemption. 

2.  He  must  ex^ute  a  certificate  of  satisfaction,  relating  to 
hit  judgment  or  moi^gftge.  in  like  manner  aa  the  ^rst  redeeming 
creditor  was  required  to  do. 

3.  If  the  judgment  or  iportgagp,  by  virtue  of  wtiich  t^e  first 
creditor  redeemed,  is  prior  to  the  judgment  or  mortgage  of  the 
BMond  creditor,  the  second  creditor  must  also  pay  to  the  first 
creditor,  the  sum  specified  in  the  certificate  of  satisfaction, 
executed  l|y  him  upon  his  redemption,  witl^  interest  at  the  ri^te 
of  seven  per  centum  a  ye^ir,  from  the  time  of  his  redepiptiop: 
unless  the  first  redeeming  creditors  judgment  or  mortgage  had 
ceased,  w^en  he  re^eemeq,  to  be  a  lien  as  against  the  second 
redeeming  qredit<^;  lU  whic]i  cas^,  tl^e  latt^f  nec4  Qot  p^  fl^uy 
part  of  the  sum,  specified  in  the  certificate. 

Id .  i  55,  am'd. 

f  14Ca.  Id.  I  wkeM  second  r«d«epii^«  creditor  bus  tl»f 
prior  lien. 

Where  the  lien  of  the  second  redeeming  creditor's  judgment 
or  umrtgage,  is  prior  to  that  of  the  first  redeeming  creditor's 
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jadgment  or  mortgage,  so  that  the  former  redeems,  withpnt 
paying  the  sum,  specified  in  the  latter's  certificate  of  sutisfaotiou, 
the  latter  may,  without  executing  another  certificate  of  isatis- 
faction,  again  redeem  from  the  former,  or  from  any  subsequent 
redeeming  creditor,  in  a  case,  where  he  would  have  been  entitled 
to  redeem,  if  his  first  certificate  had  not  been  executed;  and  he 
has  the  same  rights,  with  respect  to  any  creditor  redeeming 
from,  him,  as  if  his  first  certificate  had  been  executed,  when  he 
made  his  second  redemption. 

1  1458.  Subse^Lvent  redemptions  by  otlier  creditors. 

A  third  or  other  creditor,  who  might  have  redeemed,  as  pre- 
scribed in  the  last  four  sections,  ,may  redeem  from  the  second 
or  any  other  creditor,  who  has  redeemed,  in  the  manner^  and 
upon  the  terms  and  conditions,  prescribed  in  the  last  two  sections. 

2  R.  8.  872,  9  66. 

9  1464.  "Wlien  eredltor  may  red««m  after  flfte^m  Biomtlis. 

A  creditor,  who  might  have  redeemed  within  fifteen  mooths 
after  the  sale,  as  prescribed  in  the  last  four  sections,  may  re- 
deem from  any  other  redeeming  creditor,  although  the  fifteen 
monthif  have  elapsed;  provided,  that  he  thus  redeems  within 
twenty-four  hours  after  the  last  previous  redemption. 

h.  1847.  cb.  410,  part  of  {  4,    am'd. 

1  145S.  "Wliem  redemption  mn«t  be  made  at  saerilT*  oflee. 

A  redemption,  made  by  a  creditor,  on  or  after  the  last  day  of 
the  fifteen  months,  must  be  made  at  the  sheriff's  office  of  the 
county.  The  sheriff,  or  his  under-sheriff,  or  a  deputy-sheriff,  in 
his  behalf,  must  attend  at  the  sheriff^s  office,  for  that  purpose, 
on  the  last  day  of  the  fifteen  months,  and  on  each  day  thereafter, 
in  which  a  redemption  can  be  made,  during  the  time  when  the 
sheriff's  office  is  required  by  law  to  be  kept  open.  In  the  absence 
of  the  sheriff,  the  redemption  may  be  made  by  paying  the  neces- 
sary money,  and  delivering  the  necessary  papers,  to  the  undei^ 
sheriff,  or  to  any  deputy-sheriff,  present  at  the  sheriff's  office. 
If  the  term  of  office  of  the  sheriff,  who  made  the  sale,  hns  expired, 
and  he,  or  his  under-sheriff,  or  a  deputy-sheriff  authorized.  In 
his  behalf,  to  receive  the  necessary  money  and  the  necessaiy 
papers,  is  not  present,  the  money  may  be  i>aid,  and  the  papers 
may  be  delivered,  to  the  sheriff  then  in  office,  or  to  the  under- 
sheriff  or  a  deputy-sheriff  of  the  latter. 

Id.,  iwrt  of  I  3.  remodelled.    See  5  T.  &  0.  140. 

f    14ff6.    Orlarlnal   purchaser   may  redeem,    wben    aUio   a 
creditor. 

If  the  purchaser,  at  the  execution  sale,  of  property,  which 
can  be  redeemed  by  a  creditor,  as  prescribed  in  this  article.  Is 
also  a  creditor  of  the  judgment  debtor,  and  as  such  could  redeem 
from  a  purchaser,  or  a  redeeming  creditor,  he  may  avail  himself 
of  his  judgment  or  mortgage,  to  redeem  from  any  other  redeem- 
ing creditor. 

2  R.  S.   872,   §  57  (2   Edm.   387). 

I  14S7.  Creditor  may  redeem  agrain  under  anotber  Jadc^ 
ment   or  mortsave. 

The  judgment  creditor,  by  virtue  of  whose  execution  redl 
property  has  been  sold,  cannot  avail  himself  of  the  judgment, 
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upon  which  the  execution  was  iBsued,  to  redeem  the  property; 
nor,  except  as  otherwise  specially  prescribed  in  this  article,  can 
a  creditor,  who  has  once  redeemed,  ayail  himself  of  the  same 
judgment  or  mortgage,  to  redeem  again.  Bat  if  either  hai 
another  judgment  or  mortgage,  which  would  entitle  him  to 
redeem,  he  may  avail  himself  thereof  for  that  purpose,  in  the 
tame  manner  and  on  the  same  terms,  as  any  other  creditor. 

2  R.  8.  373.  I  58.  am'd. 

I  1408«  Redemption  by  person  entitled  to  redeem  pnrt. 

Where  a  person,  who  has  an  absolute  title  to,  or  a  judgment 
or  mortgage,  which  is  a  lien  upon,  a  distinct  parcel  only  of  the 
real  property,  sold  by  virtue  of  an  execution,  would  be  authorized, 
by  this  article,  to  redeem  the  property,  if  his  title  or  lien  ex- 
tended to  the  whole,  he  may  redeem,  from  a  purchaser,  the 
entire  property  sold,  or  from  a  prior  redeeming  creditor,  the 
entire  property  redeemed  by  that  creditor;  except  that  if  his 
tiUc:  or  lien  extends  to  a  distinct  parcel  only  of  one  or  more 
parts  of  the  property,  which  were  separately  sold,  he  can  redeem, 
from  a  purchaser,  only  the  part  or  parts  thus  separately  sold, 
in  which  his  distinct  parcel  is  included.  (See  f  1482.) 

Sntetttote  for  2  R.  S.  872,  |9  62  and  53;  extended  In  Its  application. 

1  1469.  Redemption  by  ovrners  of  nndlvided  ehnree. 

Where  two  or  more  persons  own  undivided  shares,  as  joint 
tenants,  or  as  tenants  in  common,  in  real  property,  sola  by 
virtue  of  an  execution,  or  in  a  distinct  parcel  thereof,  which 
has  been  separately  sold;  each  of  them  may  redeem,  from  the 
purchaser,  as  prescribed  in  sections  1446  and  1447  of  this  act, 
the  share  or  interest,  belonging  to  him,  by  paying  a  part  of  the 
purchase-money,  bid  for  the  property,  or  for  that  distinct  parcel 
thereof  bearing  the  same  proportion  to  the  whole,  as  the  share 
or  interest,  proposed  to  be  redeemed,  bears  to  the  property,  or 
distinct  parcel  separately  sold,  of  which  it  is  a  part;  together 
with  interest  on  the  sum  so  paid,  from  the  time  of  the  sale,  at 
the  rate  of  ten  per  centum  a  year. 

2  R.   S.  871,   I  48. 

I  14CO.  Id.|  by  eredltore  l:nTlnir  liens  eit  undivided  ebaree. 

Where  the  judgment  or  mortgage  of  a  creditor,  entitled  to  re- 
deem, is  a  lien  noon  an  undivided  share,  specified  in  the  last 
section,  he  may  redeem,  from  a  purchaser,  that  undivided  share, 
hy  paying  him  the  same  proportion  of  the  purchase-money,  which 
the  owner  must  have  paid  to  redeem  it,  as  prescribed  in  the  last 
section;  or  he  may  redeem,  from  a  prior  redeeming  creditor,  the 
entire  property  redeemed  by  the  latter,  with  like  efifect  and  in  the 
same  manner,  as  if  his  Hen  attached  to  the  whole. 

Id..  I  64,  aDi*d.    • 

f  1461.  Rlvbt  to  re.deem  not  affected  by  agreement. 

Th^  sheriflF,  the  purchaser,  the  judgment  creditor,  or  a  redeem- 
ing creditor,  cannot,  by  his  agreement  or  other  act,  in  any  manner 
impair  or  prejudice  the  right  of  any  other  person  to  redeem, 
as  prescribed  in  this  article. 

I  14682.  To  wbom  money  paid  npon  redemption. 

The  money  required  to  be  paid  by  a  creditor,  in  order  to  effect 
a  redemption  of  real  property,  as  prescribed  in  this  article,  may 
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be  Mid  to  the  purbhaBer  or  creditor,  from  whom  the  t^ropertar  is 
to  be  redeemed,  his  executor,  administrator,  or  assignee;  or  ii 
m&t  be  |)aid)  for  the  use  of  the  person  ao  entitlea  thereto,  to  the 
iheriff  i9ho  made  the  sale. 
i  A.  A,  Sta,  p^rt  of  I  60. 

I   1468.  OertilllMtte  of  aatisf action  reaviire4  to  effect  re- 
demption by  creditor. 

The  certificate  of  satisfaction,  required  to  be  executed  by  a 
creditor,  in  order  to  ettect  a  redemption  of  real  property,  must  be 
acknowledged  or  proved,  and  cortined,  In  like  manner  as  a  deed 
to  be  recorded  in  the  coiinty;  must  describe,  with  reasonable  cer^ 
tainty,  the  judgment  or  mortgage  under  which  he  redeems,  and 
specify  the  sum  due  thereupon;  and  must  state,  that  the  redemp- 
tion satisfies  the  judgment  or  mortgage,  in  full,  or  to  a  specified 
amount.  It  must  be  filed  in  the  county  clerk's  office,  at  or  before 
the  time  when  the  money  is  oaid  to  efif^ct  the  redemption,  nnless 
the  money  is  paid  to  the  sheriff;  in  which  case,  the  certificate  most 
also  be  delivered,  at  the  time  of  the  payment,  to  the  sheriff,  who 
must  file  it  in  the  county  clerk's  office,  as  prescribed  in  section 
1467  of  this  act.  The  county  clerk,  immediately  ttftef  the  execu- 
tion and  recording  of  the  deed,  must  enter,  in  his  docket,  the 
satisfaction,  or  partial  satisfaction,  of  a  judgment,  specified  in  a 
certificate  so  filed,  as  required  by  law,  when  a  judgment  is  col- 
lected, by  virtue  of  an  execution.  If  a  mortjarrige,  specified  in  the 
certificate,  is  recorded  in  his  office,  he  must  cancel  and  discbarge 
the  mortgage  of  record,  if  it  is  Batisfled  by  the  certificate;  or,  if 
it  is  only  partially  satisfied,  he  must  make  a  minttte  of  the  paHial 
satisfaction,  upon  the  record  thereof.  ^  If  the  property  mol*tgil|t«d 
is  situated  in  a  county.  In  which  there  is  a  register,  the  county 
clerk  must  transmit  a  certified  copy  of  the  certificate  tt>  'the 
register,  who  must,  in  like  manner,  cancel  hnd  discharge  the 
mortgage  of  record,  ot*  make  a  minute  of  the  partial  satisfaction 
thereof.  The  clerk's  and  register's  fees,  for  performinp  the  ser- 
vices specified  in  this  Section,  must  be  paid  by  the  sheriff;  who 
may  require  the  person  entitled  to  a  deed  to  pay  him  the  amount 
thereof,  before  the  deed  is  delivered. 

S  1464.  \%bat  eviclence  a  redeeming  judtfdleilt  eredttor 
mviNt    fnrulab. 

In  order  to  entitle  a  creditor  by  judgment  to  redeem  real  oroo- 
erty,  as  prescribed  in  this  article,  he  must,  when  he  redeems,  file 
in  the  county  clerk's  office,  or  deliver  to  the  sheriff,  as  the  case 
rcHiuires,  the  following  evidence  of  his  right: 

1.  A  copy  of  tlie  docket  of  the  judgment,  under  which  he  claims 
the  right  to  rtHleem,  duly  certified  by  the  county  clerk. 

2.  Each  assignment  of  the  judgment,  which  is  necessary  to 
establish  his  right.  An  nssignmeiit  so  filed  oi*  delivered  ninst  be 
acknowledged  or  proved,  and  certified,  jn  like  manner  as  a. deed 
to  be  recorded,  or  the  ox  '?ution  thoroof  must  be  proved,  by  the 
affiaavit  of  the  creditor,  or  of  a  witness  thereto:  tiniest  \t  b^«  been 
filed,  and  entered,  as  l)roscribed  !n  nrtlcle  third  of  title  first  of 
chapter  eleventh  of  this  act,  in  which  case,  a  cei^ififed  copy  thereof 
must  be  filed  or  delivered. 

3.  An  affidavit,  macje  by  him.  or  his  nttorney  or  agent,  stating 
truly  the  sum  romaininp  unpaid  on  the  judgment,  at  the  tlipe  of 
claiming  the  right  to  redoem. 

7  B.  8.  878,  I  60,  with  am'ti. 
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f  144I6*  14. 1  as  to  mortvave  creditor. 

Ill  order  to  entitle  a  creditor  by  mortgage  to  ted^tn  real  prop- 
ertj,  as  prescribed  in  this  article,  be  must,  when  he  riedeems  file 
in  the  county  clerk's  office,  or  deliver  to  the  sheriff,  the  foUr^w:ag 
evidence  of  his  right: 

1.  A  copy  of  th^  ^mortgage,  under  which  he  claims  the  rViht  to 
redeem,  duly  certified  by  the  clerk  or  register  of  the  coubi/. 

2.  Each  assignment  of  the  mortgage,  which  is  noco^fary  to 
^ablish  his  right,  acknowledged  or  proved,  alid  certlflec*.  as  pte- 
•cribed  in  the  last  section  for  an  assignment  of  a  Jtidgnierc,  unless 
it  has  been  recorded;  in  which  case  a  certifi^  copy  of  tne  record 
most  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him,  or  by  his  attorney  or  agent,  stat- 
ing truly  the  sum  remaining  unpaid  on  the  mongage,  at  the  time 
of  claiming  the  right  to  redeem. 

L.  1S36,   eU.  52S.  9  2  (4  fediti.  624).   amM. 

I  1466.  td.|  ai  to  etecvtor  or  adliiliilstrator. 

In  either  of  the  cases  specified  in  the  last  two  sections,  if  the 
person,  proposing  to  redeem,  claims  to  be  entitled  so  to  do,  by 
reason  or  his  being  an  executor  or  administrator  of  a  person,  who, 
if  living,  would  be  entitled  to  redeem,  he  must  file  or  deliver,  with 
the  other  papers  thetein  prescribed,  a  certified  copy  or  a  swotn 
copy  of  his  letters  testamentary,  or  letters  of  administration. 

Id.,  mbd.  3.  e±t«Aded. 

t  t.4et,  Olllcers  to  keep  papers  open  to  Inspection)  -vrlien 
to  die  tlftem. 

The  sheriff,  to  whom  one  or  more  papers^  specified  in  the  last 
four  sections,  are  delivered,  must  keep  them  open,  at  all  reason* 
able  titnes  duHug  the  period  allowed  for  redemption,  to  the  in- 
spection of  all  persons  interested.  He  must  have  all  those  papers 
at  the  sheriff^s  oflice,  at  the  times  when  he  is  required  to  attend 
thereat,  for  the  purpose  of  enabling  creditors  to  redeem,  as  pre- 
srf*ribed  by  law;  and  he  must  file  them  In  the  county  clerk's  office, 
nithin  three  days  after  the  execution  of  the  deed. 

I   1468.   IVhen   redemption   takes  effect. 

A  redemption  by  a  creditor  is  effected,  only  when  he  has  paid 
all  the  money,  required  to  be  paid,  and  filed  or  delivered  all  the 
I»fcT>er8,  required  to  be  filed  or  delivered,  as  prescribed  in  this 
article,  and  a  waiver  of  any  of  those  requirements  is  void,  as 
against  a  pen»pn  who  is  entitled  subsequently  to  redeem.  Where 
a  redemption  is  thus  effected,  it  vests  in  the  redeeming?  creditor 
all  the  right,  title,  and  interest,  which  the  purchaser  acquired  by 
the  sale. 

I  1400.  Certificate  to  be  nrlven,  Trhen  redemption  made. 

Where  a  redemption  Is  made,  as  prescribod  in  this  article,  the 
officer  OP  other  person,  to  wliom  money  is  on  id,  or  a  paper  ig 
delivered,  for  the  purpose  of  effect inj?  the  r(>demption,  must 
execute  and  deliver,  to  the  person  jmying  the  money  or  delivering 
the  paper,  a  certificate,  stating  nil  the  facts  which  transpired 
before  him,  with  resi>ect  to  the  redemption. 

L.  1847.  ch.  410.  i  6   (4  Edm.  631),  am'd. 

i  14TO.  Certificate  may  1>e  acknofvledKed  and  recorded. 

Such  a  certificate  may  be  acknowledged  or  proved,  and  certified 
In  like  manner  aa  a  deed  to  be  recorded  in  the  county  where  tht 
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property  is  situateil.    'J  lio  iCH'onHitjr  (!;«':•<•<»»',   i:i  lUi-  oiiic<*  of  the 
clerk  or  register  of  that  county,  m  ilie  book  for  lecordiug  deeds, 
hus  the  same  efToct,  :is  ll^allJ^t    MiliMqiivul  purcbatfersi   and  iu' 
cumbrancers,  as  the  recording  of  u  couvcyuuc-e. 
L.  1647,  cb.  410.  I  6,  am'd. 

{  1471.  [Am'd,  1886.]    When  and  by  irhont  conversance  to 
be  executed. 

Immediately  after  the  expiration  of  fifteen  months  from  the 
time  of  *sale;  except  where  a  redemption  has  been  made  on  the 
last  day  of  the  fifteen  mouths,  and,  in  that  case,  immediately 
after  the  expiiation  of  twenty-four  hours  from  the  last  redemp- 
tion; the  sheriff,  who  made  the  sale,  must  execute  the  proper  deed 
or  deeds,  iu  order  to  convey  to  the  person  or  i)erson8  entitled 
thereto,  the  part  or  parts  of  the  property  sold,  which  have  not 
been  redeemed  by  the  judgment  debtor,  his  heir,  devisee,  or  as- 
signee. The  deed  conveys  to  the  grantee  therein  the  right,  title, 
and  interest,  which  wore  sold  by  the  sheriff.  After  the  same 
shall  have  been  recorded  for  twenty  years  in  the  county  where  the 
real  estate  is  situated,  it  shall  be  presumptive  evidence  of  the 
facts  therein  stated. 

2  R.  S.  373,  i  62,  am'd  to  accord  with  L.  1847,  ch.  410,  |  4;  L.  1886, 
ch.  637. 

1  1472.  To  whom  conveyance  to  be  ezecnted. 

If  any  part  oi  the  property  remains  unredeemed  by  a  creditor 
It  must  be  conveyed,  by  the  sheriff,  to  the  purchaser  upon  the 
sale,  except  where  the  certificate  of  sale  has  been  assigned:  in 
which  case,  it  must  be  conveyed  to  the  last  assignee.  Any  part 
or  parts  of  the  property  sold,  which  have  been  redeemed  by  a 
creditor,  must  be  conveyed  by  the  sheriff,  to  the  last  redeeming 
creditor,  except  where  he  has  assigned  the  certificate  of  redemo- 
tion,  or  haa  executed  any  other  assignment  of  his  right,  title, 
and  interest  in  the  property  redeemed  by  him;  in  whicn  case,  it 
must  be  conveyed  to  the  last  assignee. 

L.  1835.  ch.  189,  part  of  $  1  (4  Edm.  622),  as  am'd  hj  U  1867.  ch.  116.  |  1 
(7   Edm.   60). 

f  1473.  "When  convey nnee  made  to  ezeentor  or  adnain- 
Intmtorj  eifect  thereof. 

Where  a  person,  entitled  to  a  deed,  dies  before  the  delivery  of 
the  deed,  the  sheriff  must  execute  and  deliver  the  deed  to  his 
executor  or  administrator.  The  property  so  conveyed  roust  be 
held,  in  trust  for  the  use  of  the  heirs  or  devisees  of  the  decedent 
subject  to  the  dower  of  his  widow,  if  there  is  one;  but  it  may  be 
sold,  in  a  proper  case,  for  the  payment  of  his  debts,  in  the  Bame 
manner  as  land,  whereof  he  died  seizcMl. 

2  R.  S.  374,  fi{  63  and  64  (2  Edm.  3SS),  conaolidated. 

9  1474.  Aaaisnment  mnat  be  acknowledired  and  filed. 

Before  an  assignee,  or  his  executor  or  administrator,  is  entitled 
to  a  deed,  as  prescribed  in  the  last  two  sections,  each  assignment, 
under  which  the  deed  is  claimed,  must  be  acknowledged  or  proTed, 
and  certified,  in  like  manner  ns  a  deed  to  be  recorded  in  the 
county  where  the  i)roi»erty  is  situated,  and  must  be  filed  in  the 
office  of  the  clerk   of  that  county. 

V     1835,    ch.    189,    {   2    (4    Edm.   623),    am'd. 

*  The  word   **  the  "  nniftt'^d  In  eDgroaaiiiff. 
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}  147S.  Vader-alieriir  or  successor  to  meU  K  slierill  dies. 

Where  a  sheriff  dies,  is  remoyed  from  office,  or  becomes  other- 
wise disqualiiied  to  act,  at  any  time  after  making  a  sale  of  real 
property,  by  Tirtue  of  an  execution,  the  property,  or  a  distinct 
parcel  thereof,  may  be  redeemed,  by  paying  the  necessary  money, 
and  deliTering  the  necessary  papers,  to  his  under-sheriff,  who  must 
also  execute  and  deliver  the  proiwr  deed  or  deeds  of  property,  not 
redeemed  by  the  judgment  debtor,  his  heir,  devisee,  or  gnintee. 
If  the  under-sheriff  also  dies,  is  removed  from  office,  or  becomes 
otherwise  disqualified  to  act,  the  property  may  be  roilremed,  by 
paying  the  necessary  money,  and  delivering  the  necessary  papers, 
to  the  sheriff's  successor  in  office,  who  must  also  execute  ancl 
deliver  the  proper  deed  or  deeds.  The  under-sheriff,  or  the 
sheriff's  successor,  as  the  case  requires,  possesses  all  the 
powers,  and  is  subject  to  all  the  duties  and  liabilities,  of  the  sheriff 
who  made  the  sale,  touching  the  redemption  and  conveyance  of 
property  sold  and  the  proceedings  relating  thereto;  and  each  provi- 
bion  of  law,  regulating  those  proceedings,  and  applicable  to  the 
sheriff  who  made  the  sale,  is*  applicable  to  his  under-sheriff  or 
successor.  This  section  applies  where  a  sale  was  made,  either 
before  or  after  this  act  takes  effect. 

SulMtltnte  for  2  R.  S.  374.  U  65,  66  tod  67  (2  Edm.  888),  and  L.  1867,  ck. 
IIG.   i   1    (7   £dm.   60). 

I  1476.  Money  may  Ite  paid,  etc.,  to  nnder-slicrlif,  or 
depaty^slieriif,  ^vlio  sold  property. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  the 
under-sheriff  or  a  deputy  sheriff,  in  behalf  of  the  sheriff,  money 
required  to  be  paid,  or  a  paper  required  to  be  delivered,  to  the 
sheriff,  in  order  to  effect  a  redemption,  as  prescribed  in  this 
article,  at  any  time  before  the  last  day  of  the  fifteen  months  from 
the  time  of  the  aale,  may  be  paid  or  delivered,  eithei;  to  the  sheriff, 
or  to  the  undef -sheriff  or  deputy -sheriff,  who  made  the  sale. 


9  1477.  App]i4satloa  of  this  article  to  sale  by  coroner,  or 
person  specially  appointed,  etc. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  a  per- 
i«on  specially  appointed  by  the  court,  as  prescribed  in  section  1362 
or  section  138o  of  this  act,  it  may  be  redeemed,  as  prescribed  in 
this  article,  as  if  it  had  been  sold  by  the  sheriff,  except  as  follows: 
^  1.  Money,  required  to  be  paid,  or  a  paper,  required  to  be  de- 
livered, to  the  sheriff,  in  order  to  effect  a  redemption,  as  pre- 
scribed in  this  article,  at  any  time  before  the  last  day  of  the 
fifteen  months  from  the  time  of  the  sale,  must  be  paid  to  the 
officer  who  made  the  sale;  unless  the  person  entitled  to  redeem,  his 
agent  or  attorney,  files  with  the  clerk  of  the  county,  with  the 
paper  or  papers  require<l  to  be  filed,  or  to  be  delivered  to  the 
sheriff,  for  the  purpose  of  effecting  the  redemption,  his  affidavit,  to 
the  effect,  that  the  officer  is  dead;  or  has  been  removed;  or,  where 
he  18  a  coroner,  that  he  is  no  longer  in  office;  or  that  after 
diligent  search,  the  affiant  has  been  unable  to  find  him  within  the 
county;  in  which  case,  the  money  may  be  paid  into  court,  by  pay 
ing  it  to  the  county  treasurer,  to  the  orrdit  of  the  cause,  with  like 
effect,  as  where  it  is  paid  to  the  sberiff,  after  a  sale  by  the  latter. 
2-  The  provisions  of  section  14r)5  of  this  act,  apply  to  a  re- 
demption, upon  a  sale  made  as  prescribed  in  this  section;  and 
the  officer,  who  sold  the  property,  must  attend,  as  the  sheriff  is 
therein  required  to  attend.    If  *he  is  not  present,  the  redemptioii 

3oai 


K  1478  SHERIFF'S  DEED.  c.  18,  t.  2,  a.  I 

may  be  effected,  as  prescribed  in  that  section,  for  redemption 
in  a  case,  where  the  term  of  office  of  the  sheriff,  who  made  the 
sale,  has  expired. 


I  14T8.  Id.  I  nrliere  eoro|i«v  or  person  appointed  dle«,  etc 

If,  when  the  period  for  redemption  expires,  a  coroner,  er  a 
person  specially  appointed,  by  the  court,  who  has  sold  real 
property,  by  virtue  of  an  execution,  is  dead,  or  has  been  remoTed, 
or,  in  the  case  of  a  coroner,  if  he  is  no  longer  in  office,  the  conrt 
must,  UT)  >n  the  application  of  a  person  entitled  to  a  deedi  appoint 
a  persop    to  execute  the  deed  accordingly, 
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MS^IOImB  fovrth. 
intediesfor  fMure  of  H^if  to  reai  froperiy  aolti,  and  to  efnjfqrof 

Sk.  1479.  When  evicted  purchaBer  may  recoTer  purc^iayQ-nipPV. 

1480.  Remedy  of  jadgment   creditor  thereupon. 

1481.  Contrlbatlon   between   owners   of   t^\   cropertj.  ' 

1482.  Id. ;  when  part  owner  redeems. 

1483.  Qr^er  {>|  o»ptril»mk»o. 

1484.  Contribution),   how  enforcod  t>7  mcaRf  f(  Qri^ftl  4u4finp«9t. 

1485.  Kequlsitea    to    preserve   the   lien. 

1486.  Entry    upon   the   pocket. 

The  purchaser  of  real  property,  sol^  by  virtue  of  an  execDtioOn 
hii  heir,  deyisee,  grantee,  or  assignee,  who  is  evicted  from  the 
possession  thereof,  or  against  whom  judgment  is  rendered,  in 
an  action  to  recover  the  s^me,  pany  recover  the  purchase-money, 
with  interest,  from  the  person  for  whose  benefit  the  property 
va»  sold,  where  the  judgment  was  rendered,  or  the  eviction 
occurred,  in  consequence,  either: 

1.  Of   any   irregularity   in    the   prpceedings    concerning   the 
sale;  or 

2.  Of  the  judgment,  upon  which  the  execution  was  issued, 
being  vacated  or  reversed,  or  set  a^ide  for  irregujarity,  (jr 
error  In  fact. 

2  B.   S.-  375,   9   68   (2  Edm.   389).    remodelled. 

\  l^QO.  Heme^y  p«  Judfcmeiit  cr^4ltqr  f^p|peiipo|i* 

Where  Qpal  judgment  is  rendered,  against  the  defendant,  in 
an  action  specified  in  subdivision  first  of  the  last  section,  the 
Mgmept,  by  virtue  of  which  the  sale  was  madct  remains,  tu 
his  favor,  Tali4  and  effectual  against  the  judgment  debtor 
therein,  l^is  e^cecutor,  administrator,  heir,  or  devisee,  for  the  pur- 
pose of  collecting  the  sum  paid  on  the  sale,  with  interest.  He 
may  accordingly  Ijave  9  further  execution  upon  that  judgment; 
but  th9  execution  does  not  affect  a  purchaser  in  good  faith,  or 
an  incDipbrancer  by  mortgage,  judgment,  or  otherwise,  whose 
title  or  whose  incumbrance  accrued,  before  the  f^pt^^l  levy 
thereof. 

Id.,  I  69,  am'd. 

I  )4tll.  Gontribfitlon  b«tvreen  oiv^nevs  of  real  pvoperty- 

Wherp  the  rei^l  pioperty  of  two  or  more  persons  is  liable  to 
satisfy  a  judgement,  and  the  whole  of  the  judgment,  or  more 
than  a  due  proportion  thereof,  has  been  collected,  by  a  sale  of 
the  real  property  of  one  or  more  of  them,  by  virtue  of  an  execu- 
tion issued  upon  the  judgment;  the  person  so  aggrieved,  or  his 
Pxecntor  or  administrator,  may  maintain  an  action,  to  compel 
a  just  and  equal  contrjbution  by  all  the  persons,  whose  real 
propertv  ought  to  contri]>ute  as  prescribed  in  the  next  section 
but  on/. 

Id.,  9  70,  am'd. 

I  14S2.  Id.)  wlien  part  owner  redeenm. 

Where  the  heir,  devisee,  or  grantee,  of  a  judgment  debtor, 
luiTing  M3\  abeolnte  title  to  a  distinct  parcel   of  real   property, 
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Bold  by  virtue  of  an  execution^  redeems,  as  prescribed  in  section 
1458  of  this  act,  the  property  sold,  or  any  part  or  parts  thereof 
separately  sold,  which  include  his  property;  he  may,  in  like 
manner,  maintain  an  action,  to  compel  a  just  and  equal  contribu- 
tion by  those  who  own  the  residue  of  the  property  thus  redeemed. 

2  R.  S.  876,  I  72.  am'd. 

I  1488.  Order  of  contribution. 

Where  an  action  is  brought,  as  prescribed  in  the  last  two  sec- 
tions, the  real  property  is  liable  to  contribution  in  the  following 
order: 

1.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  conveyed  by  the  judgment  debtor,  they  are 
liable  in  succession,  commencing  with  the  portion  last  conveyed. 

2.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  sold  by  virtue  of  two  or  more  executions,  they 
are  liable  in  succession,  commencing  with  the  portion  sold  under 
the  last  and  youngest  judgment. 

3.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
some  of  which  have  been  conveyed  by  the  judgment  debtor,  and 
some  of  which  have  been  sold  by  virtue  of  one  or  more  executioos, 
they  are  respectively  liable  in  succession,  according  to  the  order 
prescribed  in  the  first  and  second  subdivisions  of  this  section. 

Id.,  i  71,  «mM. 


f  1484.  Contribution,  bow  enforced  by  mean*  of  orlyinnl 
Judsntent. 

'  For  the  purpose  of  enforcing  contribution,  as  prescribed  in  the 
last  section,  the  court,  in  which  the  action  is  brought,  may,  and  in 
a  proper  case,  must,  permit  the  plaintiff  to  use  the  original 
judgment,  and  to  collect,  by  an  execution  issued  thereupon,  out 
of  any  real  property  subject  to  the  lien  thereof,  the  sum  which 
ought  to  be  contributed  by  that  property.  For  that  purpose,  the 
lien  of  the  original  judgment,  upon  that  real  property,  when 
preserved,  as  prescribed  in  the  next  section,  continues,  for  the 
term  prescribed  in  sections  1251  and  1255  of  this  act,  to  the 
extent  of  the  sum,  which  ought  to  be  so  contributed,  notwith- 
standing the  payment  made  by  the  party  seeking  contribution. 

Id.,  I  72,  tm'd. 

I  148S.  Reanlslte*  to  preserve  tbe  lien. 

The  lien  of  the  original  judgment  may  be  prteerved,  as  pre- 
scribed in  the  last  section,  by  filing,  in  the  clerk's  ofilce  of  the 
county  where  the  real  property  is  situated,  within  twenty  days 
after  the  payment,  for  which  contribution  is  claimed,  an  affidavit, 
in  behalf  of  the  person  aggrieved,  stating  the  sum  paid,  and  his 
claim  to  use  the  judgment  for  the  reimbursement  thereof,  with 
a  notice,  requiring  the  clerk  to  make  the  entries  specified  in  the 
next  section.  But  the  lien  is  not  preserved,  as  against  a  grantee 
or  mortgagee  in  good  faith,  for  a  valuable  consideration,  without 
notice,  and  before  the  entries  are  actually  made. 

Id.,  ff  73,  am'd. 

I  I486.  Entry  upon  tbe  doobet. 

On  filing  the  aflidavit  and  notice,  the  clerk  must  make,  upOD 
the  docket  of  the  judgment,  an  entry,  stating  the  sum  paid,  and 
that  the  judgment  is  claimed  to  be  a  lien  to  that  amount    Where 
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it  ii  desired  to  preserve  the  lieu,  upon  property  situated  in  two 
or  more  counties,  a  similar  affidavit  and«notice  must  be  filed  with, 
aod  ft  similar  entry  made  by  the  clerk  of  each  county, 

3  R.  g.  876,  I  74,  sm'd. 
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TITLE  m. 

Execution  against  the  periBon. 

8ec.  148Y.  In  what  caseB  execution  may  be  issued  against  the  person. 

1488.  Id.;    against   a   woman. 

1489.  When    execution    against    property    must    be    first   issued. 

1490.  Simultaneous  executions  not  allowed  against  property  and  person. 

1491.  Id.;  when  debtor  has  been  taken. 

1492.  New  execution   may  Issue  after  escaiw. 

1493.  Id.;    when   debtor  dies   charged    in   execution. 

1494.  Id.;  when  creditor  discharges  debtor  after  thirty  days. 

1405.  New  execution  not  to  be  enforced  against  real  property  sold,  eta 

I  1487.  In  ^«rhat  ca«es  execution  may  be  issued  avalnst 
kite  peraon. 

Where  a  judgment  can  be  enforced  by  execution,  as  prescribed 
in  section  1240  of  this  act,  an  execution,  against  the  person 
of  the  judgment  debtor,  may  be  issued  thereupon,  subject  to  the 
exception  specified  in  the  next  section,  in  either  of  the  following 
cases: 

1.  Where  the  plaintiffs  right  to  arrest  the  defendant  depends 
upon  the  nature  of  the  action. 

2.  [Am'd,  1870.1  In  any  other  case,  where  an  order  of  arrest 
haa  been  granted  and  executed  in  the  action,  and  if  it  was 
executed  against  the  judgment  debtor  where  it  has  not  been 
vacated. 

Co.  Proc.,   first  two  sentences  of  S  288. 

I  1488.  [Am*d,  1870.]    Id.;  airalnst  a.  woman. 

But  an  execution  cannot  be  issued  against  the  person  of  a 
woman,  unless  an  order  of  arrest  has  been  granted  and  executed 
in  the  action,  and,  if  it  was  executed  against  the  judgment 
debtor,  has  not  been  vacated.  • 

1  T.  &  C,  Addenda,  10. 

■ 

S  1489:  IVhen  execution  nsainat  property  nanat  be  first 
l««aed. 

Unless  the  judgment  debtor  is  actually  confined,  without 
having  been  admitted  to  the  liberties  of  the  jail,  by  virtue  of  ai\ 
execution  against  his  person,  issued  in  another  action,  or  of  an 
onier  of  arrc^st  or  a  surrender  by  his  bail,  in  the  same  action, 
an  execution  asrainst  his  person  eanuot  be  issued,  until  an  execu- 
tion against  his  property  lias  been  returned,  wholly  or  partly 
unsatisfied.  If  he  is  a  resident  of  the  State,  the  execution 
against  his  property  must  have  been  issued  to  the  county  where 
he  resides. 

Co.   Proc.,   part  of  §  288,   am'd. 

9  1400.  SlmuItnneonH  executions  not  allo'vred  aflralnat 
propertir  and  person. 

An  execution  against  the  person  of  the  judgment  debtor  cannot 
be  issued,  without  leave  of  the  court,  while  an  execution  against 
his  property,  issued  in  the  same  action,  remains  unreturned;  and 
an   execution   against   his   prop(»rty   cannot   b^  issued,    without 
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leave  of  the  court,  while  an  execution  against  his  peraon,  iMued 
in  the  same  action,  remainB  unretumed.  - 

2  R.    S.   964.   I  6   (2   Edn.  ITT). 

Whore  a  judgment  debtor  has  buen  taken,  and  remains  in 
custody,  by  virtue  of  an  execution  against  his  person,  another 
execution  cannot  be  issued,  in  the  same  action,  against  his  per- 
son or  his  property,  except  In  a  case  special ly  prescribed  by  Uw. 

W.,  S  7. 

I  1402.  BTetT  exeeotlon  myy  fp^ve  after  eiieape. 

If  a  judgment  debtor  escapes,  after  having  been  taken,  by 
virtue  of  an  execution  against  his  person,  he  miiy  be  retaken, 
by  virtue  of  a  new  execution  against  his  person;  or  an  execution 
against  hia  property  may  be  issued,  as  if  the  execution,  by  Tirttitt 
of  which  he  was  taken,  had  been  returned,  without  his  having 
been  taken. 

M.,  9  8. 

11403.  Id.)  ^vhea  debtor  dle^  cftarired  In  exeevtton. 

Where  a  judgment  debtor,  who  has  been  taken  by  virtue  of 
an  execution  against  his  person,  dies  while  in  custody,  a  new 
execution  against  his  property  may  be  issued,  as  if  the  execu- 
tion, by  virtue  of  which  he  was  taken,  had  been  returned  withoat 
hia  having  been  taken. 

a  R.  8.  388.  I  28  (2  Bdm.  381).    Sections  29  and  80  are  In  |  1495,   pott. 
See  H  1380,   1381,   ante. 

S  1404.  Id.}  when  creditor  clinrareft  debtor  nfter  thirty 
days. 

At  any  time  after  a  judgment  debtjr  has  remained  in  custody, 
by  virtue  of  ap  execution  against  his  person,  for  the  space  of 
thirty  days,  tne  judgment  creditor  may  servo  upon  the  ^herifif 
a  written  notice,  requiring  him  to  discharge  the  judgment  debtor 
from  custody,  by  virtue  of  the  execution.  Wherenpon  the 
sheriff  laust  discharge  the  judgment  debtor,  and  return  the 
execution  accordingly.  After  service  of  such  a  notice,  another 
•execution,  against  the  person  of  the  judgment  debtor,  cannot 
be  issued  upon  the  judgment;  but  after  his  discharge,  the  judg- 
ment creditor  way  otherwise  enforce  the  judgment,  as  if  the 
execution,  from  whiclx  he  was  discharged,  had  been  returned, 
without  his  having  been  taken. 

L  1867,  ch.  427,  9  1,  amending  2  R.  S.  34.  S  17  (2  Edm.  34). 

I  1405.  Hew  execution  not  to  be  enforced  aKainst  real 
property   aeldy   oto. 

A  new  execution  against  property,  issued  in  n  case  specified 
jn  the  last  two  sections,  cannot  be  enforced  against  an  interest 
w  real  property,  including  a  chattel  real,  which  was  piirclinsed 
in  good  fauh,  from  the  judgment  debtor,  after  the  recovery  of 
tile  judgment  upon  which  it  is  issued;  or  which  was  sold  by 
▼irtne  of  au  execution,  jssued  upon  a  previous  or  subsequent 
judgment 
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CHAPTER  XIV. 

Special  Provisions  Regrulating  Actions  relating  to 

Property, 

TITLB    I.— AetloAV  BeUtiiif  to  Beal  Praperlj, 
TITLI  n.— AetloAt  BeUtlBf  to  ChatUlt. 

TITLE  Z. 

Actions  relating  to  real  property. 

Artl^«  1.  Action  to  recover  real  property. 
2.  Action  for  partition. 
8.  Action  for  dower. 
4.  Action  to  foreclose  a  mortgaire. 
6.  Action  to  compel  the  determination  of  a  claim  to  real  propertj. 

6.  Action  for  waste. 

7.  Action  for  a  nuisance. 

8.  Other    actions   relating    to   real    property. 

9.  ProTlslons  applicable  to  two  or  more  of  the  actions   BpccKs4  is 

this    tlUe. 
IOL  BTidenco    In    actions   or    ptocee<Un^    InrolTlng    a    title    to  reft' 
property. 

ARTICLE  FIRST. 

Action  to  recover  real  property, 

floe    \496.  Plaintiff  may  recover  damagc^s  with  the  land. 
1497.  Rents   and   profits   to   be   included   in   damages. 
1496.  Mortgagee    cannot    maintain    action. 

1499.  Action    cannot   be   maintained    for   dower. 

1500.  Separate   action    by    Joint    tenant    or    tenant    in   common. 

1601.  Grantee  of  lands  held  adversely  may  maintain  action. 

1602.  Against  whom  action  to  be  brought. 
1B03.  Who  may   be  joined  as  defendants. 

1604.  When   action   may  be   brought   for  non-payment  of   rent. 

1605.  Id.;   when   right  of  re-entry   is  reserved  for  want  of  dlstrew. 
1506.  Action  against  tenant :  when  pro<"ee(llnfrH  to  he  stayed. 

1607.  Id.;   amount  of  rent   in  arrear  to  be  stated  in  JndgmeDt. 

1608,  1609.    Id.;  when  possession  to  lie  restored  to  defendant. 
1610.  Id.;    use   of    property,    when    set   off   again**    n^nt. 
1511.  Proi>erty  cinlmed   In  action;   how  described   In  romplaint. 

1612.  Motion  for  plaintiff's  attorney  to  produce  bis  authority. 

1613.  Order   thereujion. 

1614.  Evidence  of  authority. 

1616.  When    ouster    to    be    proved. 

1516.  Rule   when   theie   are  distinct    ocrupnutH. 

1617.  The    last    section    qualified. 

1518.  When    plaintiff    may    recover    against    one    defendant,    rahjeet   to 

rights    of    others. 

1519.  Verdict,    etc.,    to    stnte    nsture   of   plaintiff's    estate. 
1620.  Expiration  of  plaintiff's  title  before  trial. 

1521.  Abatement    of    action. 

1522.  Action   to  be  divided,   when   different  persons   succeed  to  different 

parcels, 

1523.  Id.:   when  different  persons  succeed  to  real  property  and  to  rsnti 

and   profits. 
1634.  Effect  of  Judgment   rendered   after  trial   of  leave  of  fact. 
1525.   [Repeale<l.| 

1520.  Effect   of  Judgment     bv     defnult,     etc. 
1.VJ7.    I  Repealed.  I 

ir»28.    [Repenhd.l 

1529.   Effect    on     imissosmIou  of  vueiiUnK  Judgment. 
iraO.    IRepeabd.J  .  ,     ^      * 

1531.  Damages    recoverable;  set-off    by    defendant. 
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i  1406.  PUilmUfl  nutr  recover  damnires  witk  tke  land. 

In  an  action  to  recover  real  property,  or  th*'  poKseKsiou  thereof, 
the  plaintiff  may  demand  in  hi8  enir. plaint,  and  in  a  proper  case 
recover,  damages  for  withholding  the  property. 

New  in  form.  See  Oo.  Glv.  Proc.,  f  484,  etibd.  5;  Co.  Proe.,  |  1«7»  nM;  •• 
let  i  484,  floM.  & 

i  1497.  Rents  Amd  proflta  to  1>e  Included  in  damnvea. 

Thoie  damugea  include  the  rents  and  profits  or  the  value  of  the 
use  and  occupation  of  the  property,  where  either  can  legally  be 
recovered  by  the  plaintiff. 

AonoUIog  the  law  as  settled  In  RT  N.  Y.  151;  2  R.  S.  310,  SS  48.  44 
and  45  (2  Edm.  219).    See  f  1531,  post. 

1  1498.  Mortffaoree  cannot  maintain  action. 

A  mortgagee,  or  his  assiguee  or  other  representative,  cannot 
uiaintain  such  an  action,  to  recover  the  mortgaged  premises. 

2  Q.  S.   312;    I  ^7  CSi  Edm.   321). 

1  1499.   [Am'd,    1«98.)    Action    cannot    toe    malntiUned   fov 

dofrcr. 

Such  an  action  can  not  be  maintained  in  n  cnse  where  an  ae- 
tion  for  dowor  may  be  maintained,  as  prescribed  in  article  third 

of  this  title:  or  _  .  .    -       ^  .      ^  .     j 

2  Where  in  anv  city  the  real  property  consist  of  a  strip  of  land 
not  exceeding  six  inches  in  width  upon  whirh  there  stands  the 
exterior  wall  of  a  bmlding  erected  partly  upon  said  strip  and 
portlv  upon  the  adjoining  lot,  and  a  building  has  been  erected 
npon'land  of  the  plaintiff  abutting  on  the  said  wall,  unless  said 
p.cfon  be  commtTiccd  within  one  year  after  the  completion  of  the 
erection  of  such  wall  or  within  one  yesr  nfter  the  first  day  of 
September,  eighteen  hundred  and  ninety-eight.  But  an  action  may 
he  maintained,  if  commenced  within  the  further  period  of  one 
year,  for  the  recovery  of  damages  by  reason  of  the  erection  of 
Hnch  wall,  and  upon  the  satisfaction  of  the  .iuflpmc^nt  for  such 
rtnmages  the  title  of  the  plaintiff  to  such  strip  of  land  shall  thereby 
l>e  transferred  to  and  vest  in  the  defendant.  If  neither  an  action 
of  ejectment  nor  an  action  for  the  recovery  of  damages  be  brought 
rithin  the  period  hereby  limited  therefor,  the  person  in  posses- 
nion  of  such  lands  shall  be  deemed  to  have  an  eanement  in  said 
atrip  of  land  so  long  as  the  said  wall  partly  erected  thereon  shall 
stand,  and  no  longer,  and  in  case  of  the  destrroHnn  of  such  wall 
the  owner  of  such  strip  shall  have  the  same  ripht  to  take  or  re- 
cover the  possession  thereof  as  if  such  wall  had  never  existed. 

See  I IKM.  post ;  L.  1898.  ch.  517.    In  effect  Sept.  1. 1896. 

I  1500.  Separate  action  br  Joint  tenant  or  tenant  In 
common. 

Where  two  or  more  persons  are  entitled  to  the  possession  of  real 
property,  as  joint  tenants  or  tenants  in  common,  one  or  more  of 
them  m*jy  maintain  such  an  actiou,  to  recover  his  or  their  un- 
divided shares  in  the  property,  in  any  case  where  such  an  action 
might  be  maintained  by  all. 

f  1501.  tAm'd,  1882.]  Grantee  of  lands  held  adversely 
nay  maintain  action. 

Such  an  action  may  be  maintained  ly  n  ?;rnnto(\  Iiis  boir  or 
devise,  in  the  name  of  the  grantor,  oi-  his  heir,  whin*  the  convey- 
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ance,  under  which  he  claims,  is  rolil  becjiiise  the  property  con- 
veyed was  held  adversely  to  the  grantor.  The  plaintiff  itiiist  be 
allowed  to  prove  the  facts  to  bring  the  case  within  this  section. 
In  such  an  action  a  judgment  against  the  plaintiff  shall  not 
award  costs  to  the  defendant;  but  where  the  defendant  is  entitled 
to  costs  as  prescribed  in  section  throe  thousand  tWd  htindred  Rtid 
twenty-nine  of  this  act,  they  may  be  taxed,  and  the  .person  who 
maintained  the  action  in  the  plaintlfTs  name  may  oe  compelled 
to  pay  the  same  as  prescribed  in  section  three  thousand  two  hon- 
dred  and  forty-seven  of  this  act, 

Co.  Proc.,  f  111;  1  E.  S.  739,  §  147  (1  Edm.  690). 

9  1502.  Agminut  Trhom  action  id  be  bf  onfirl&t. 

Where  the  complaint  demands  judgment  for  the  immediate 
possession  of  the  property,  if  the  property  is  actually  occupied, 
the  occupant  thereof  must  be  made  defendant  in  tlie  action.  If 
it  is  not  so  occnpied,  the  action  must  be  brought  against  some 
person  exercising  acts  of  ownership  thereupon,  or  claiming  title 
thereto,  or  an  interest  therein,  at  the  time  of  the  commencemeut 
of  the  Action. 

2  K.   S.  304,   8  4  (2  Edm.  312). 

1  1503.  Wlio  may  be  Joined  aa  defendants. 

In  either  of  the  cases  specified  in  the  last  section,  any  other 
person  claiming  title  to,  or  the  right  to  tlie  possession  of,  the  real 
property  sought  to  be  recovered,  as  landlord,  remainderman,  re- 
versioner, or  otherwise  adversely  to  the  plaintiff,  may  be  joined  as 
defendant  in  an  action  therefor. 

8ee  Co.  Proc.,  ff  118  and  1500. 

{  1604.  'W^'hen  action  may  be  bronarht  for  non-iHi-ymcn< 
at  rent. 

When  six  months*  rent  or  more  is  in  arrear,  upon  a  grant  re- 
serving rent,  or  upon  a  lease  of  real  property,  and  the  grantor  or 
lessor,  or  his  heii*,  devisee,  or  assignee,  has  *  a  subsisting  right 
by  law  to  re-enter  for  the  failure  to  pny  the  rent,  he  may  maintaiu 
an  action  to  recover  the  property  granted  or  demised,  without  any 
demand  of  the  rent  in  arrear,  or  re-entry  on  the  property. 

2  R.   S.  506.  §  30  (2  Edm.  521). 


S  160S.  Id.  I  tvben  rlirbt  of  re-entry  In  reserved  for  ^nrnnt 
of  dliitreiis. 

Where  a  right  of  re-entry  is  reserved  and  given  to  a  grantor  or 
lessor  of  real  property,  in  default  of  a  sufficiency  of  goods  and 
chattels  whereon  to  distrain  for  the  satisfaction  of  rout  due,  the 
re-entry  may  be  made,  or  an  action  to  recover  the  property  de- 
mised or  granted,  may  be  maintained  by  the  grantol*  or  lessor,  or 
his  heir,  devisee,  or  assignee,  at  any  time  after  default  in  the  pay- 
ment of  the  rent;  provided  the  plaintiff,  at  least  fifteen  aays 
before  the  action  is  commenced,  serves  upon  the  defendant  a 
written  notice  of  his  intention  to  re-enter,  personally,  or  by 
leaving  it  at  his  dwelling-house  on  the  premises  with  A  person  of 
suitable  age  and  discretion;  or,  if  the  defendant  cannot  be  foUnd 
with  due  diligence,  and  has  no  dwelling-bouse  on  the  premises, 
whereat  a  person  of  suitable  age  and  discretion  can  be  found, 
by  posting  it  in  a  conspicuous  place  on  the  premises. 

L.  1840.  ch.  274.  »  3  (4  Edm.  438),  am'd. 
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i  ilsM.  Actioii  aar«in«t  tendiit,  wllch  pl*oceedlnflr»  io  lie 
•teyed. 

At  any  time  befoffe  findl  jtidgmcnt  tot  the  plaintiff  is  tendered, 
and  the  judgment-roll  is  filed,  In  an  action  brought  as  prescribed 
In  either  of  the  last  two  sections,  the  defendant  may  ptty  or 
tender  to  the  plaintl^  ot  his  attorney,  or^ay  into  court,  all  the 
rent  then  in  arrear,  with  Interest  and  the  costs  of  the  action  to 
be  taxed;  and  thereupon  the  complaint  must  be  dismissed. 

Amending  2  R.  8.  606.  f  82  (2  Edm.  621). 

I  li&Tm  id.|  Ainoant  of  rent  In .  arrear  tv  be  staf  eA  i» 
jadynent. 

In  such  an  action,  a  verdict,  report,  or  decision  In  favor  of  the 
plaiotiCF,  must  fix  the  amount  of  rent  in  arrear  to  the  plaintiff, 
or,  if  Judgment  is  taken  by  default,  the  nnionnt  t'lereof  must  be 
ascertained  by  or  under  the  direction  of  the  court;  and.  in  elthex 
case,  It  must  be  stated  In  the  judgment. 

1  1S06.  Id.  I  Tvl&en  i^oAnesiilolft  to  be  reiitored  to  dete^daiit. 

At  any  time  within  six  mouths  after  possession  of  the  property, 
^warded  to  the  piuiutiff  in  sucli  an  action,  hus  been  delivered  to 
inm  by  virtue  of  an  exectltioa  Issued  upon  a  judgment  rendered 
therein,  the  defendant,  or  any  person  who  has  succeeded  to  his 
interest,  or  a  mortgugoe  of  the  lease,  or  of  any  part  thereof, 
who  was  not  in  possession  when  final  judgment  was  rendered, 
may  pay  or  tender  to  the  plaintiff,  or  his  executor,  administrator, 
or  attorney,  or  may  pay  into  court,  for  the  use  of  the  person  so 
entitled  thereto,  the  amount  of  rent  in  arrear,  as  stated  in  the 
judgment,  and  the  costs  of  the  action,  with  interest,  and  all 
other  charges  incurred  by  the  plaintiff. 

2  fi.  S.  505,  S  33  (2  Edm.  521). 

1  IMM.  Irhe  satMe. 

Within  three  months  after  making  the  payment  or  tender,  the 
person  who  made  it,  or  his  representative,  may  apply  to  the  cOitrt 
for  an  order  that  possession  of  the  property  be  delivered  to  him; 
and  thereupon,  upon  proof  of  the  facts,  and  payment  of  the  sttm 
dne  by  reason  of  rent  accruing  since  the  judgment  was  rendered, 
and  upon  compliance  with  all  other  terms  to  be  complied  with  by 
the  grantee  or  le88€»e,  to  the  time  of  the  applicntion,  the  Court 
must  make  an  order,  dit^cting  that  possesHion  of  the  property  be 
delivered  to  the  applicant,  who  shall  hold  and  enjoy  the  same, 
without  any  new  grant  or  lease  thereof,  according  to  the  terms  of 
the  original  grant  ttr  lease.  Notice  of  the  application  must  be 
K^rved  upon  the  plaiutiff^s  attorney. 

2  R.  8.  006,  H  35  and  86  (2  fedm.  522). 

I  1510.  III. }  ttae  of  prapit¥iir,  wben  set  off  aHr«lltkat  rent. 

If  possessipn  of  the  property  recovered  has  been  delivered  to  the 
plaintiff,  by  virtue  of  an  execution  issued  ui)on  a  judgment  in  the 
action,  the  order  must  provuie  for  settfi^;,'  off  tl'c  sum  which  the 
plaintiff  has  unide,  or  which  he  might,  without  wilful  neglect,  have 
made,  of  the  property,  during  the  possession  thereof,  against  the 
rent  accruing  after  the  judgment  wur  rendered,  and  for  re- 
imburFenjent  to  the  applicant  of  the  bn lance,  if  any,  of  the  sum 
paid  into  court  by  him,  after  making  the  set-off  prescribed  in  this 
section. 

Id..   I  88. 
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1  1511.  Property  claimed  tm  action  |  liow  described  la 
complaint. 

The  complaint  mnst  describe  the  property  claimed  with  common 
certainty,  by  setting  forth  the  name  of  the  township  or  tract, 
and  the  number  of  the  lot»  if  there  is  any,  or  in  some  other  appro- 
priate manner;  so  thiU,  from  the  description,  possession  of  the 
property  claimed  may*e  delivered,  where  the  plaintiff  is  entitled 
thereto. 

2  R.  S.  304.  S  8  (2  Edio.  313).  amM.    See,  also.  |  1435,  ante. 

I  1S12.  Motion  for  plain tliTii  attorney  to  prc»dnce  hiii 
anthorlty. 

A  defendant,  in  nn  action  to  recover  rrnl  property  or  the  posses- 
sion thereof,  may,  at  any  time  before  nnswerincr.  n|>on  on  affidavit 
that  evidence  of  tbe  authority  of  the  plaint JfTs  attorney  to  com- 
mence the  action  I' as  not  been  served  upon  htm,  apply,  upon 
notice,  to  the  court  or  judge  thereof,  for  an  order  directing  the 
attorney  to  produce  such  evidence. 

Amendius  and  conaolldatlng  |i  17  and  18,  2  R.  S. 

I  151S.  Order  thereapon. 

Upon  such  an  application,  the  court  or  judge  must,  in  a  proper 
case,  make  an  order,  ri*quiring  the  plaintiflTs  attorn;  y  to  produce, 
as  directed  therein,  evidence  of  his  authority  to  commence  the 
action,  and  staying  all  proceedings  therein,  on  the  part  of  the 
plaintiff,  until  the  evidence  is  produced. 

Id.,  §  19. 

S  1S14.  K-vidence  of  aatliority. 

Any  written  request  of  the  plaintiff  or  his  agent,  to  the  plaintiff's 
attorney,  to  commence  the  action,  or  any  written  recognition  of 
his  authority  so  to  do,  verified  by  the  affidavit  of  the  attorney,  or 
any  other  competent  witness,  is  sufficient  presumptive  evidence 
of  such  authority. 

Id.,  fi  20. 

i  1616.  IVhen  oaiiter  to  be  proved. 

Where  the  action  is  brought  by  a  tenant  in  common,  or  a  joint 
tenant,  against  his  co-tenant,  the  plaintiff,  besides  proving  bis 
right,  must  also  prove  that  the  defendant  actually  ousted  him, 
or  did  some  other  act,  amounting  to  a  total  denial  of  his  right. 

Id.,  fi  27. 

fi  1S16.  Rnle  -vFlien  there  are  distinct  ocenpants. 

Where  there  are  two  or  more  defendants,  and  it  is  alleged,  in 
the  answer  of  either  of  them,  that  he  occupies  in  severalty,  or 
that  he  and  one  or  more  of  his  co-defendants  occupy  jointly,  one 
or  more  distinct  jmrcels,  and  that  one  or  more  other  defendants 
possess  other  pan-els,  in  severalty  or  jointly,  the  court  may.  in  its 
discretion,  upon  the  application  of  the  plaintiff,  and  upon  60<?l 
terms  as  justice  requires,  direct  that  the  action  be,  divided  !ii^> 
as  many  actions  as  are  necessary.  If  the  action  is  not  so  dividec, 
and  it  a:>iuais\  upon  the  trial,  that  the  ailepation  is  true,  the 
plaintifi  iiiiist,  l.(»fore  the  evidence  is  closed,  elect  against  which 
defendant  or  defendants  he  will  proceed;  niid  \  ■  ''Igment  dismiss- 
ing the  complaint  must  thereupon  be  rendered,  .a  favor  of  the 
other  defendants. 

Id.,    fi    29,     ill    Fulmfiirice. 
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S  1517.  Tbe  last  sectlom  Qvallflcd. 

The  last  section  does  not  apply  to  a  case,  where  two  or  more 
defendants  occupy  dtfForont  apartments  in  a  building.  In  snch  a 
onRe,  in  an  action  to  recover  the  bnildinf?  and  its  curtilage,  the 
plaintiff  is  entitled  to  judgment  jointly  against  all  the  defendants 
who  are  liable  to  him. 

f  1318.  "^li^ii  plalatllf  maT  recover  asatnst  one  defeatf* 
ftnc  subject  to  rights  of  otliers. 

Section  1516  of  this  act  does  not  apply  to  a  case,  where  one  or 
more  defendants,  answering  as  therein  prescribed,  hold  under 
Another  defendant,  and  the  plaintiff  elects  to  proceed  against  the 
Utter,  subject  to  the  rights  and  interests  of  the  former.  In  such 
&  case,  the  proceedings  against  the  defendant  so  answering  must 
be  stayed  until  final  judgment;  and  if  the  plaintiff  recoTers  Huul 
JQdgment  against  the  defendant,  under  whom  they  hold,  the 
judgment  operates  as  a  transfer  to  the  plaintiff  of  that  defeuaant*£ 
right,  title,  and  interest,  and  the  costs  of  the  defendant  or  defend- 
ants so  answering  are  in  the  discretion  of  the  court. 


I  1519.  Verdict,  etc.,  to  state  stature  of  plalntlflTs  estate. 

A  yerdict,  report,  or  decision,  in  favor  of  the  plaintiff,  in  an 
action  specified  in  this  article,  must  specify  the  estate  of  the 
plaintiff  in  the  property /  recovered,  whether  it  is  in  fee,  or  for  life, 
or  for  a  term  of  years,  stating  for  whose  life  it  is,  or  specifying 
the  duration  of  the  term,  if  the  estate  is  less  than  a  fee. 

f  ISaO.  Bxplratlon  of  plalntllTs  title  before  trial. 

If  the  right  or  title  of  the  plaintiff,  in  an  action  specified  in  this 
article,  expires  after  the  commencement  of  the  action,  but  before 
the  trial,  and  he  would  have  been  entitled  to  recover,  but  for  the 
expiration,  the  verdict,  report,  or  decision  must  be  rendered 
according  to  the  fact;  and  tne  plaintiff  is  entitled  to  judgment  for 
his  damages  for  the  withholding  of  the  property,  to  the  time  when 
his  right  or  title  so  expired. 

S  B.  8.  808.  S  SI  a  Bdm.  316). 

f  1621.  Abatemeat  of  aetloa. 

The  provisions  of  title  fourth  of  chapter  eighth  of  this  act,  as 
spplied  to  an  action  specified  in  this  article,  are  subject  to  the 
qualification  that  the  court  may,  in  its  discretion,  proceed  as  pre- 
Kribed  either  in  that  title  or  in  the  next  two  sections. 

BahsUtated  for  Id.,  |  32,  and  L.  1860. 

I  1692.  Action  to  be  divided,  wben  different  persons  snc* 
oeed  to  different  parcels. 

Where,  upon  the  death  of  a  party,  different  persons  succeed 
t©  the  decedent's  title  to,  or  interest  in,  different  distinct  parcels 
of  the  property  sought  to  be  recovered,  the  court  may,  upon 
motion,  and  upon  such  terms  as  justice  requires,  direct  that  the 
action  be  divided  into  as  many  actions  ns  are  necessary;  an(J 
that  the  successor  to  the  title  or  interest  of  the  decedent,  to  or 
ia  each  distinct  parcel,  be  subHtltnted  as  plaintiff  or  defendant, 
as  the  case  requires,  in  an  action  relating  thereto. 

I  1628.  Id.  I  vrben  different  persons  snceeed  to  real  prop- 
ertr  aad  to  rents  and  proHts. 

Where  the  plaintiff  seeks  to  recover  damages  for  withholding 
the  ptopertj,  and,  upon  the  death  of  a  party,  different  persons  sue- 
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coed  to  the  decedent's  risrht  or  linbility  for  those  damafre^A,  and  to 
his  title  to  or  interest  iu  the  property,  the  court  mayf  upon  motion 
made  upon  notice  to  the  persons  to  be  affected,  and  upon  sach 
terms  a»  Justice  requires,  direct  the  action  to  be  divided  into  two 
actions,  one  to  re<'0Ter  the  possftiHion  of  the  property,  wHh  the 
rents  and  profits  thereof  accrniuf?  after  the  decedent's  death,  the 
Q\\\^v  tQ  r^cQYOf  ^9  ^^n^axe^  accrui^is;  before  his  deatl^:  and  that 
the  successor  m  mterest  of  tbv  jlocepent,  with  respect  to  the 
cause  of  taction  in  each  action,  lie  substiti^ted  as  plaintiff  or 
defendant  therein,'  i\s  the  case  ^requires. 
SubBtUutci^   for   2   ^.    S.   3U,    f   W    (2   E<lra.   320). 

1  1534.  [Am*d,  1<>11.|  Bffeot  of  ladmnent  render<^  after 
trial   of  iMtiae   of  fact. 

A  final  judgpfient  in  an  action  specified  in  this  article,  rendeml 
upon  the  trial  of  an  issue  of  fact,  is  conclusive,  as  to  the  titk' 
established  in  the  action,  upon  each  party  ajrainst  whom  it  is  ren- 
dered, and  every  person  claiming  from,  through  or  under  him,  by 
title  accruing,  either  after  the  judffment-roH  is  filed,  or  after  a 
notice  of  the  pendency  of  the  action  is  filed  in  the  proper  c»ounty 
clerk's  office,  as  prescribed  in  article  aiuth  of  this  title. 

2  R.  S.  200.  I  36  (2  Kdm.  317).  ns  amM  by  L.  1602.  eli.  485;  «in*a  bj 
L.   1911.   CU.   0O»,   iu  efT*?ct  Ht'Pt.    1,   1911. 

9  1526.    (Repealed  by  L.  1911,  eh.  509,Mn  effect  Sept.  1,  laUJ 

I   1526.   IAni*d,  1011.1     ESITect  of  Jndfrment  by  defaalt,  ete. 

.  A  final  ju(igmont  for  the  plaintiff,  rendered  in  an  action  speci- 
fied in  this  article,  otherwise  than  upon  the  trial  of  an  Issiii*  of 
fact,  is  conclusive  upon  the  defendant,  and  every  person  claim- 
ing from,  through,  or  under  him,  by  title  accruing,  either  after 
the  judgment-roll  is  filed,  or  after  a  notice  of  the  pendency  of 
the  action  is  filed  in  the  proper  county  clerk^s  office,  as  prescritied 
in  article  ninth  of  this  title. 

Id.,    I   88.      Am'd   by   U    Idll.    cb.    (SCO.   In   effect  Sept.   1,    1911. 

5  1527.     [Repealed  by  L.  1911,  cl^.  509,  in  effect  gept  1,  l^H-l 
5  1528.     [Repealed  by  L.  19U,  ch.  600,  in  effect  Sept.  X.  m^.l 

I  1520.  [Aiii*a,  1011.1  ISIfoot  on  p9mfe^«|f»n  of  xaci^tip^ 
Jadgrment. 

Where  the  plaintiff  has  taken  possession  of  real  property  by 
virtue  of  a  final  jucignicnt.  his  possession  shall  not  be  in  any 
way  affected  by  the  vacating  of  the  judgment.  In  such  a  case, 
if  the  dcffeudant  thereafter  recovers  final  judgment  in  the  action. 
It  must  award  to  him  the  restitution  of  the  possession  of  the 
property:  and  he  may  have  an  execution  theretipon  f6r  the  de- 
livery of  the  possession  to  him,  as  if  he  was  plaintiff. 

Id.,    f  41.  am'd.      AraM  by  L.   1011.  ch.   .T09.   In  effect  Sept.    1.   1911. 

i  1530.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept.  1,  1011.1 

{  1531.  Damaci^cH  rc^co^erable;  wet-olf  hy  defendant. 

In  an  action,  brought  as  prescTibed  iu  this  article,  the  plaintiff, 
where  he  recovers  judgment  for  the  property,  or  posjjeasioa  «f 
the  property,   is  cntiiliMl   to  recover,   as  damages,  tue  rents  and 
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profits,  or  the  value  of  tlie  use  and  occapation,  of  the  real  prop- 
erty recovered,  for  a  temi  upt  exceeding  six  years;  but  the  dam- 
uges  shall  uot  include  the  value  of  the  use  of  any  improvements 
made  by  the  defendant,  vw  t^ose  UHvlcr  whor^  h^  claims.  W^ere 
permanent  improvements  have  necn  majle,  in  good  faitl^,  by  the 
dofeadant,  or  those  under  whom  he  claims,  while  hoIdWi  under 
color  of  title,  adversely  to  ^he  plaintiff,  the  value  thereof  must 
^'tt  MU^wed  to  the  fl^f«j^d4m^  \yi  rpduptiou  of  the  damages  of  the 
plaiutiff,  but  not  beyond  the  amount;  of  thpse  dami^ges. 
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ARTICIjD  sboomd. 

Action  foi  partition, 

See;  15es.  ^ben  action  for  partition  may  be  broncbt* 
l.».ij.  lu.i    by    leinaluderuiau. 
\7tf4.  Id.;  by  an  Infant. 
A&35.  Guardian  ad  litem;  bow  appointed. 
1636.  Security. 
1037.  When  heir  may  maintain  action  for  partttlOB  «r  irrttaA  fvoptn^i 

1538.  Who    muat    be    partlea. 

1539.  Who    may    be    made    parties. 
J540.  Id.;    aa   to   persona    baring   Hens. 

1541.  Provision  wuere  a  party  is  unlcnown. 

1542.  Complaint  to   state   interests  of  partlM. 

1543.  Title    of    parties    may    be    tried. 

1544.  Issues  of  fact,  triable  by  Jury. 

1546.  When  title  to  be  ascertained  by  Vbm  court. 
164^  Interlocutory  Judgment. 

1647.  i'ai-tial    parciiiou;     wiien    made. 

1648.  Shares  may  be  set  off  in  common. 
1548.  Appointment  of  commissioners. 

1550.  Commissioners    to    be    sworn,    etc. 

1551.  Id.;  when  to  malLO  partition. 
1652.  Partition;   how  made. 

1553.  ProTlsion    where    there    is    a    particular    eitate. 

1554.  Report    of    commisioners. 

1555.  Fees   and    expenses. 

1556.  Confirming  or  setting  aside  report. 

1557.  Final  Judgment  on  report.     Effect  thereof. 

1558.  Judgment   must   direct   delivery  of  possession. 

1559.  Costs:    how  awarded.    Id.:    against  unknown  pitZttSi^ 

1660.  Sale  of  property;   when  direct  d. 

1661.  Reference   to   Inquire   as   to   creditors. 

1562.  Duty   of  referee. 

1563.  Money   to   be  paid    into  court. 
'564.  Application   for   money. 

1665.  Payment   of   incumbrances. 

1566.  Other  parties   not  to  be  delayed. 

1567.  Siiie  of  dower  interest. 

1568.  Purchaser  to  hold  the  property  free  therefrom. 

15(19.  Gross  sum  to  be  paid  to  or  invested  for  tenant  in  dower,  ttit 
irt70.  Interests  of  owners  of  future  eetates  to  be  protected. 
1571.  Married   woman  may   release  her  interest. 
1672.  Unknown    owners. 

1573.  ^lalr:   terms  of  credit  thereupon. 

1574.  Credit;    how    secured. 

1575.  Separate  securities. 
a576.  Rrport    of   sale. 

1577.  Final   Judgment;    effect   thereof. 

1578.  'd.:  effect  thereof  upon   incumbranceis. 
1679.  Costs  and   expenses;   how  paid. 

1580.  Distribution    of    proceeds. 

15RI.  Shares    of    infants. 

1682.  Id.;    of   unknown   and   absent   owners. 

]o»<3.  Id.;  of  tenants  of  particular  estates. 

1584.  Court   may  require  security  to  refund. 

1585.  Seonrlty  to  be  taken  in  name  of  county  treasurer. 
,  1586.  Action   thereupon. 

1587.  rompensatlon    to    equalize    partition. 

1588.  Proceedings  on  death  of  parties. 

1589.  Rents,   etc.,    may   be   adjusted. 

1!S90.  Partition   bv  guardian   of   infant,   committee  of  lunatic,  etCi 

1591.  Contents    of    petition. 

1592.  Court   may   authorize  partition. 
1503.  Effect  of  releases. 

1594.  When  the  State  is  interested. 

1595.  Rxcmpllfled   copy  of  Judgment  may  be   recorded. 

f  1582.  Wben  action  for  partition  may  tke  bronirltt. 

Where  two  or  more  persons  hold  and  are  In  possession  of  reaJ 
property,  as  joint  tenants  or  ns  tenants  in  common,  in  which 
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either  of  -them  has  an  estate  of  inheritanee,  or  for  life,  or  for 
/ears,  any  one  or  more  of  them  muy  maintain  an  action  for  the 
partition  of  the  property,  according  to  the  respectiye  rights  of  the 
persons  interested  therein;  and  for  a  sale  thereof,  if  it  appears 
that  a  partition  thereof  cannot  be  made,  without  great  prejudice 
to  tlie  owners. . 
2  E.  8.  817.  9  1  (2  Bdm.  326).  Am'd.    8m  Bales  65,  66. 


i  1SS8.  (Ani'd,  1887.]    Id.|  by  remaiaderi 

Where  two  or  more  persons  hold  as  joint  tenants,  or  as  tenants 
in  common,  a  Tested  remainder  or  reversion,  any  one  or  more  of 
them  muy  maintain  an  action  for  the  partition  of  the  real  prop- 
erty to  which  it  attaches,  according  to  their  respective  shares 
therein,  subject  to  the  interest  of  the  person  holding  the  particular 
estate  therein,  but  no  sale  of  the  premises  in  such  an  action  shall 
be  made  except  by  and  with  the  consent  in  writing,  to  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed,  to 
be  recorded  by  the  person  or  persons  owning  and  holding  such 
particular  estati*  or  estates;  and  if  in  such  an  action  it  shall 
appear  in  any  stage  thereof  that  partition  or  sale  cannot  be  made 
without  great  prejudice  to  the  owners,  the  complaint  must  be 
dismissed.  The  dismissal  of  the  complaint,  as  herein  provided, 
shall  not  affect  the  right  of  any  party  to  bring  a  new  action,  after 
the  determination  of  such  particular  estate. 

L.  1887.  eb.  683. 

1 15IM.  Id.f  by  am  lafant. 

An  action  for  the  partition  of  real  property  shall  not  be  brought 
by  an  infant,  except  by  the  written  authority  of  the  surrogate  of 
the  county  in  which  the  property,  or  a  part  thereof,  is  situated. 
The  authority  shall  not  be  given,  unless  the  surrogate  is  satisfied, 
by  affidavit  or  other  competent  evidence,  that  the  interests  of  the 
infant  will  be  oromoted  by  bringing  the  action.  A  judgment  for 
a  partition  or  sale  shall  not  be  rendered  in  such  an  action,  unless 
the  court  is  satisfied  that  the  interests  of  the  infant  will  be 
promoted  thereby,  and  that  fact  is  expressly  recited  in  the  judg* 
meat. 

L.  18S2,  cb.  277.  f|  1  and  2.  am'd. 

i  153IS.  Guardian  ad  litem}  bo^r  appMnted. 

A   guardian    ad    litem   for   an    infant    party,    in  an  action  for 
partition,  can  be  appointed  only  by  the  court. 
Id.,  and  2  B.  S.  317.  I  2  (2  Edm.  326).    See.  also.  |  472,  ante. 

1  1S3«.  [Am'd,  1884.]    Secarlty. 

The  security  to  be  given  by  the  guardian  ad  litem  for  an  infant 
party,  ifi  an  action  for  partition,  must  be  a  bond  to  the  people  of 
this  State,  executed  by  him  and  one  or  more  8\iretie8,  as  the 
court  directs,  in  a  sum  fixed  by  the  court,  conditioned  for  the 
faithful  discharge  of  the  trust  committed  to  him  as  guardian,  and 
t*  *ender  a  just  and  true  account  of  his  guardianship,  in  any  court 
or  place,  when  thereunto  required.  The  bond  must  be  filed  with 
the  clerk,  before  the  guardian  enters  upon  the  ext  Mition  of  his 
duties;  and  it  cannot  be  dispensed  with,  although  he  ib  the  general 
fpardlan   of  tlie  Infant. 

2  R.  8.  317,  li  3  and  4  (2  K«lm.  320>.  amM ;  L.  1SS4,  oh.  404.     S*'e  Rule  4. 
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I  153T.  tl'h^n  lit^llf  liiiiy  ktinln«alu  ActtoA  for  i^A^ttllJIn  ^t 
flevlsed   pr6p<^k*tr. 

A  person  claiming  to  1)0  entitled,  as  a  joint  tenant  or  a  trnnnt  iii 
common,  by  reason  of  his  being  dn  he\)r  of  a  persoil  Uiio  died, 
liolding  and  in  possessiort  of  real  property,  may  rtiaintaln  An  ac- 
tion for  the  partition  thereof,  whether  he  is  in  or  out  of  posseii- 
.sion,  notwithstandlhg  fth  apj[)areiit  derlsfe  therefjf  to  anotiier  by 
the  decedent,  and  possessi(m  under  Kuch  a  devise.  But  in  such 
an  action,  the  t^lAiHHff-  krtUfil  Allege  Aiid  eetabliflh  tllat  the  ap- 
parent devlBe  is  void. 

L.    1B33,  ch.   23S,   |  .2   (4  Eklm.  G04). 

9  in»K.  [Atii»d»  18fl6,  1N97,  1S»R)  IfMIB,  1»O0.]  Who  naiit 
h^"   imrtlen. 

Every  person  having  an  undivided  «har^,  in  poflsesMoii  or  other* 
wise,  in  the  property,  as  tenant  in  fee,  for  life,  by  the  et>iirte8yi 
or  for  y«  ars;  every  person  entitled  tt>  the  reverdittti,  rt^ttialnder  or 
inheritance  of  an  undivided  share,  afte)*  the  determination  of  t 
particular  estate  therein;  every  persoti  Who,  by* any  cotitingenry 
contained  in  a  devise  or  grant,  or  otherwiBP,  is  or  may  becT>me 
entitled  to  a  beneficial  ihten^st  In  ah  undivided  i^hare  thereof. 
provided  that  where  a  fliture  estate  or  ihterest  id  llhiited  in  any 
contingency  to  the  persons  who  shAll  compose  a  certain  ehiss 
upon  the  happening  of  a  fhture  event.  It  shall  he  aitfficieht  to 
make  parties  to  the  action  the  persons  who  would  bate  been 
entitled  to  such  estate  or  interest  if  such  event  had  happened 
immediately  before  the  commencement  of  the  aetion;  every  per- 
son hating  an  ihchoate  right  of  dower  in  an  undivided  share  in 
the  Ijroperty;  And  every  person  having  a  right  of  dower  In  the 
property,  or  any  part  thereof,  wliieh  naa  not.  been  admeasured, 
must  be  made  a  party  to  an  action  for  a  partition.  But  uo  per- 
son, other  than  a  joint  tenant,  or  a  tenant  m  cotnmon  ot  the 
proi)erty,  shall  be  a  plaintiff  in  the  action.  Whenever  an  action 
for  the  partition  of  real  property  shall  be  brought  before  the 
expiration  of  three  years  from  tue  time  when  letters  of  admin- 
istration or  letters  testamentary,  as  the  case  may  be,  shall  have 
lieen  issued  upon  the  estate  of  the  decedent  from  whom  the 
plaintiff's  title  is  derived,  the  executors,  or  administrators,  as 
the  case  may  be,  if  any,  of  the  estate  o^  said  decedent,  shall 
be  made  parties  defendant.  In  case  uo  executor  or  adminis- 
trator of  such  de<edeut  shall  have  been  appollited  at  the  time 
said  action  is  begun,  that  fact  shall  be  alleged  Ih  the  eoniplalnt. 
The  executors  or  administrators,  if  any,  as  the'  case  way  be, 
of  a  dect»a«ed  p<^rson,  who,  if  living,  should  be  a  party  to  such 
action,  shall  be  made  parties  defendant  therein,  and  in  case  uo 
(^\'e(•utor  or  administrator  of  such  dcH'ea.sed  pewon  shall  have 
been  apTK>inted,  that  fact  shall  be  alleged  m  the  complaint. 
Where  the  interlocutory  judgment  directs  a  sale  of  tke  lii-em- 
ises  sought  to  l>c  i>artitionid,  or  of  some  part  thereof,  the  judg- 
ment may,  in  the  discretion  of  the  court,  diroct  that  the  prem- 
ises so  sold  pursuant  to  such  interlocutory  judgment  shall  N» 
free  from  the  lien  of  every  «Jebt  of  such  decedent  or  decedents, 
except  debts  which  were  a  lien  up.ju  tile  i>'enuse»<  befo^♦»  the 
death  of  such  decedent  or  dece<lents.  When  the  acticm  K 
brought  before  three  years  have  elapsed  from  the  granting  lA 
such  letters  of  administration  or  letters  testamentary,  as  tile 
case  may  be,  upon  the  estate  of  the  decedent  froih  Whotn  Ute 
plaiatlff  derived  his  title,  and  the  interlocutors  Judgment  direccs» 
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a.s  alMive  proviilod,  th.-it  tho  promises  phntl  bn  snlil,  frco  fWmi 
ine  lieu  of  .clebts,  the  final  jiuljrnuMit  shall  dh'OCt  thsit  tho  pro- 
tv^s  or  the  Hiile  remaiuing.  Alter  the  pnymt'ut  of  the  costs, 
rtferee'rt  f^es,  exneii»es  of  sale,  taxes,  nsses?^nic'iits.  water  rates, 
and  iieiiM  establishecl  before  the  death  of  the  decedent.  Inrlnding 
auy  suui  allowed  to  a  widow  ih  satisfAetiou  of  Yivr  Hj^ht  of 
iovvft",  therein  directed  to  be  paid,  be  forthwith  paid  into  court 
by  the  referee  making  such  sale  oy  deposit in>f  the  same  With 
the  county  treasurer  of  the  county,  hi  which  the  trial  of  the 
action  in  placed,  to  the  credit  of  the  parties  entitled  thereto, 
t«>  awnlt  the  further  order  in  the  preniiscs.  Where  the  action 
i*  broil j?ht  bi'fore  three  years  have  elapsed  from  the  Krantln^  of 
It-ttera  of  administration  or  letters  testanieutary.  as  the  case 
may  lx»,  VL\Km  the  estate  of  a  decertsed  person,  who.  if  living, 
should  be  a  party  to  the  act.ion,  and  the  interlocutory  Judgment 
dir**its.  as  above  provided,  that  the  premises  shall  be  sold,  free 
from  tho-  lien  of  debts,  the  final  judj;inent  shall  direct  that  the 
j«har«*  of  the  proceeds  of  such  sale,  which  would  have  been  his, 
if  tiviti^,  be  paid  into  court  by  such  ref(»ree,  bv  depositing  the 
same  with  such  county  treasurer,  to  await  the  further  order  in 
the  premises.  I'pon  the  certitleate  of  the  snrn)jrate  of  the 
county  of  which  the  decedent  was,  at  the  time  of  his  death,  a 
resident,  stiowiri^j  that  three  yeftrs  have  elapsed  since  tiie  issuing 
of  letters  testamentary  or  letters  of  administration,  as  the  case 
may  bo,  hpOtt  the  estate  of  .«^aid  decedent,  and  that  no  pnx^eed- 
in;p?  for  tne  mortjrage,  lease  or  sale  of  the  real  property  of  said 
thH-t^dent  for  the  payment  of  his  debts  Or  funeral  expenses,  or 
t«otIi.  !s  pending,  and  tipon  the  certiHente  of  the  cinlnty  clerk  of 
the  oounty  where  the  n^al  prone^ty  sold  uiuler  the  interlocutory 
jndgttteiit  hi  located,  showing  that  4n)  notice  provided  for  in  sec- 
tion twenty-seven  hundred  and  ftfty-one  of  the  code  of  c!v11  pro- 
t-edurV^  has  been  filed  itt  his  olilce,  the  conrt.  wherein  the  tinal 
judjrti^ent  V\ifts  mhde  KhVill,  upon  the  applieation  of  any  party  to 
said  action,  make  an  order  directing:  the  county  treastiref  to 
pAJr  to  staid  l>arty  from  said  (U'I)osit.  the  amount  to  whit-h  he  is 
entitled  under  the  sYtid  ti'nal  5'udgment,  with  the  accUhuttation 
thereon,  if  any,  less  the  fees  of  said  c<Minty  treasurer.  Any 
party  frt  ^icft  n'etlrtti  tAay.  At  Any  tih»f>  afiet  final  judgAit^it, 
ixpr>n  Aotiee  to  the  exet?ut<  rs  or  administrators  of  the  decedent 
from  whom  the  party  ai>|>lying  derive<l  his  share  or  interest, 
appjy  to  the  f-ourt  in  Which  saitl  action  is  iiending  for  leave  to 
withdraw  the  deposit  or  the  share  of  the  deposit,  adjudged  in 
the  final  judgment  to  belong  t(^  him:  and.  upon  said  application, 
th^  eonrt  nray,  ih  its  discretion,  ninkf*  an  order  directing  the 
f-ounty  treasurer  to  pay  ov  -  to  said  party  the  dei)osit»  or  the 
i>hare  of  the  deposit,  adjudged  in  the  fin:il  indginent  to  beloni:  :  ^ 
him.  Imt  said  ordw  Rhail  not  be  matle  until  said  party  Sf>  apply- 
ing sdiall  have  furnished  a  b«md  to  tho  ptH>i)le  of  the  state  A 
New  York  hi  the  penalty  of  twice  the  amount  of  the  deix)sit 
stoQ^ht  to  be  withdrawn,  with  two  or  more  good  and  suttieient 
smrpties.  atiproviHl  by  th<»  judge  or  justice  of  the  court  mnking 
•inch  onier,  and  filed  with  such  approval,  in  the  ottiee  of  the  clerk 
of  the  county  in  which  such  acti<»n  is  jH'n«ling,  tt»  the  e'Te^'t  th.it 
the  said  party  so  withdrawing  said  deposit  will  pay  any  and  all 
claims,  not  exeeediug  the  pmonnt  of  sai<l  deposit,  when  tlieie- 
qiito  re.quired  by  order  of  the  court  or  by  order  of  the  surrognto 
w  of  the  surrogate's  co'i'irt  in  a  proceeding  to  mortgage,  lease 
'>r  sell  tie  reft!   property   '>t  such   decedent.     AVhero  a   hual   uc- 
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couiitiui;  \u\H  beon  hiid  in  the  estate  of  saW  (leoo<leiit  in  a  snr- 
n>Kate'K  <<mrt,  and  eertitie<l  (M)i)ie}<  of  the  n«rount  and  deertn*  of 
final  settlement,  showiiiK  that  all  of  the  debts  of  the  dec-cnleut 
have  been  paid  in  full,  is  tiled  with  the  court  having  jurisdiction 
of  the  fund,  the  court  may  dispense  with  the  pivinjf  of  a  Iwnd 
and  direct  the  immediate  payment  of  the  fund  to  the  parties 
entitled  thereto,  subject  to  the  provisions  of  article  second,  title 
three,  chapter  fifteen  t)f  the  <'ode  of  civil  procedure.  But  whert 
final  judjfment  shall  be  rendered  in  any  action  for  partition  after 
three  years  have  elapsed  from  the  granting  of  letters  of  ad- 
ministration or  letters  testamentary,  as  the  case  may  be.  upon 
the  estate  of  the  decedent  from  whom  the  plaintiff  derived  title, 
and  the  premi.ses  shall  have  been  sold,  free  from  the  lien  of 
debts,  as  above  provided,  then,  upon  producing  to  the  co!irt  the 
certificate  of  the  surrogate  of  the  county  of  which  the  decedent 
was  at .  the  time  of  his  death  a  resident,  showing  that  three 
years  have  elapsed  since  the  issuing  of  letters  of  administration 
or  letters  testamentary,  as  the  case  may  be,  upon  the  estate 
of  said  decedent  and  that  no  proceeding  for  the  mortgage,  lease 
or  sale  of  the  real  property  of  the  decedent  for  the  payment  of 
his  debts  or  funeral  expenses,  or  both,  is  pending,  and  up<m  the 
certificate  of  the  clerk  of  the  county  when*  the  real  proi>erty 
sold  under  the  interhK'utory  judgment  is  located  showing  that  no 
notice  provided  for  in  section  twenty-seven  hundred  and  fifty-one 
of  the  code  of  civil  procedure  has  been  filed  in  bis  office,  the 
court  rendering  the  final  judgment  shall  direct  the  payment  of 
the  different  shares  to  the  several  parties  entitled  thereto:  except 
that  the  share  of  a  deceased  person,  who.  if  living,  should  In* 
a  party  to  the  action  shall  be  paid  into  court  as  above  pro- 
vided, unless  three  years  have  also  elapsed  since  the  granting  of 
letters  of  administration  or  letters  testamentary,  as  the  case  may 
be,  upon  the  estate  of  said  last  mentioned  deceased  person,  and 
like  certificates  of  the  surrogate  and  county  clerk  are  produced 
to  the  court. 

Ara'd  by   L.    1R90.   cli.   277;   L.    1897,   oh.   720:    L.    1S08.  <b.   78;  U    !&*«. 
ch.   002;   L.   1909,  oh.   428.      In  effe<t  Seiit.   1.   1909. 

i  IRAfK      [Am*d,   1802.]     "WUo  may  be  made  parties. 

The  plaintiff  may,  at  his  election,  make  a  tenant,  by  the  cwt- 
tesy,  for  life,  or  for  years,  of  the  entire  property,  or  whoever 
may  be  entitled  to  a  contingent  or  vested  remainder  or  reversion 
in  the  entire  property,  or  a  creditor,  or  other  pt»rson,  having  a 
lien  or  interest,  which  attach<»s  to  the  entire  property,  a  defend- 
ant in  the  action.  In  that  case,  the  final  judgment*  may  either 
award  lO  such  a  party  his  or  her  entire  right  and  interest,  or 
the  proceeds  thereof,  or  where  the  right  or  interest  is  contingent 
direct  that  the  proceeds  or  share  thereof  be  substitnted  for  the 
property  and  invested  for  whoever  may  eventually  be  entitle<j 
thereto,  or  may  reserve  and  leave  unaffected  his  or  her  right  anu 
interest,  or  any  portion  thereof.  A  person  specified  in  this  sec- 
ti<m.  who  is  not  made  a  party,  is  not  affected  by  the  juilinneot 
in  the  action. 

2  R.  S.    I  :W,  am'd;  L.   1892.  ch.  581. 

§   ir>40.   1«1.;    an    to    pernonn    havlnflr   llenii. 

The  plaintiff  may.  at  his  election,  make  a  creditor,  having  a 
lieu  on  an  undivided  share  ur  interest  In  the  propertj',  a  defend- 
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ant  in  the  action.  In  that  case,  he  mast  set  forth  the  natnre  of 
the  lien,  and  specify  the  share  or  interest  to  which  it  attaches. 
If  psirtition  of  the  property  is  made,  the  lien»  whether  the  cred- 
itor is  or  if)  not  made  a  party,  shall  thereafter  attach  only  to  the 
share  or  interest  assii^ned  to  the  party  upon  whose  share  or  in- 
terest the  lieu  attached;  which  must  be  first  charged  with  its 
just  proportion  of  the  costs  and  expenses  of  the  action,  in  prefer- 
ence to  the  Hen. 
Id..   |{  8  and  9.  and  L.   1830,  cb.   320,   |  41   (2  Bdm.  327),   am'd. 

S  1541.   Provlfflon  wliere   a   party   in   unknown,   ^^'^"^^^^'t^  ^ 

Where  a  defendant  having  a  share  or  interest  in  the  properly 
is  unknown,  or  where  his  name  or  part  of  his  name  is  unknown, 
and  the  summons  is  served  upon  him  by  publication,  or  without 
the  State,  pursuant  to  an  order  for  that  purpose,  as  prescribed 
in  article  second  of  title  first  of  chapter  fifth  of  this  act,  the 
notice  subjoined  to  the  copy  of  the  summons  as  published,  or 
served  therewith,  must,  in  addition  to  the  matters  requirea  in 
that  article,  state  briefly  the  object  of  the  action,  and  contain  a 
brief  description  of  the  property. 

Id.,  {   12,  In  Bulratance;  annulling  the  law  as  settled  In  56  N.  Y.  359. 

1  1542.  Complaint   to   state   IntereiitM   of  parties. 

The  complaint  must  describe  the  property  with  common  »cer- 
taintj-,  and  must  specify  the  rights,  shares,  and  interests  therein 
of  all  the  partits,  as  far  as  the  same  are  known  to  the  plaintiff. 
If  a  party,  or  the  share,  right,  or  interest  of  a  party,  is  unknown 
to  the  plaintiff:  or  if  a  share,  right,  or  interest  is  uncertain  or 
contingent;  or  if  the  ownership  of  the  inheritance  depends  upon 
nu  executory  devise;  or  if  a  remainder  is  a  contingent  remainder, 
so  that  the  party  cannot  be  named;  that  fact  must  also  be  stated 
in  the  complaint. 

Id.,  f  5.  mibd.   1  and  2,  and  |  7,  consolidated. 

§  1S43.  Title    of    parties    may-    1>e    tried. 

The  title  or  interest  of  the  plaintiff  in  the  property,  as  stated 
iu  the  complaint,  may  be  controverted  by  the  answer.  The  title 
or  interest  of  any  defendant  in  the  property,  as  stated  in  the 
ix»mplaint.  may  also  be  controverted  by  his  answer,  or  the  answer 
of  any  other  deiPendant;  and  the  title  or  interest  of  any  defend- 
ant, as  stated  in  his  answer,  may  be  coirtroverted  by  the  answer 
of  any  other  defendant.  A  defendant,  thus  controverting  the 
title  or  interest  of  a  co-defendant,  must  comply  with  section  521 
of  this  act.  The  issues,  joined  as  prescribed  in  this  section, 
must  be  tried  and  determiped  in  the  action. 

2  R.  S.  320,  ii  18  and  19  (2  Edm.  329),  am'd.  See  If  521  and  1204, 
ante. 

S  1644.  Issnes   of  fact   triable  by  Jnry. 

An  issue  of  fact  joined  in  the  action  is  triable  by  a  jur^. 
Unless  the  court  directs  the  issues  to  be  stated,  as  prescribed  in 
section  970  of  thia  act,  the  issues  may  be  tried  upon  the 
pleadings. 
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1  1.G46.  "Wben  title  to  be  ascertained  br  tbe  covrt. 

Where  a  defendant  has  made  default  in  appearing  or  pleading, 
or  where  a  party  is  an  infant,  the  court  must  ascertain  the  rights, 
■hares,  and  interests  of  the  several  parties  in  the  property,  by 
a  reference  or  otherwise,  before  interlocutory  judgment  is  ren- 
dered in  the  action. 

2  R.  8.  820,  9  22  and  part  of  8  28,  am'd.    8ae  Bola  68. 

I  154G.  iBterloeatory  Judffmeiit. 

The  mterlocutory  Judgment  must  declare  what  is  the  right, 
share,  or  interest  of  each  party  in  the  property,  as  ^ar  as  the 
same  has  been  ascertained,  and  must  determine  the  rights  of  the 
parties  therein.  WTiere  it  Is  found,  by  the  verdict,  report,  or  de- 
cision, or  whore  it  appears  to  the  court,  upon  an  application  for 
judgment  in  favor  of  the  plaintiff,  that  the  property,  or  any  part 
thereof,  is  so  circumstanced  that  a  partition  thereof  cannot  he 
made  without  great  prejudice  to  the  owners,  the  interlocutory 
Judgment,  except  as  otherwise  expressly  prescribed  in  this  ar- 
ticle, must  direct  that  the  property,  or  the  part  thereof  which  is 
so' circumstanced,  be  sold  at  public  auction.  Otherwise,  an.  in- 
terlocutory judgment  in  favor  of  the  plaintiff,  must  direct  that 
partition  be  made  between  tlio  parties,  according  to  ih&t  re- 
spective rights,  shares,  and  interests. 

86«  Id.,  91  28.   24  aod  81. 

I  1647.  Partial  partition )  "wbea  aaade. 

Where  the  right,  share,  and  Interest  of  a  party  has  been  as- 
certained and  determined,  and  the  rights,  shares,  or  Interests  of 
the  other  parties,  as  between  themselves,  remain  unascertained 
or  undetermined,  an  interlocutory  judgment  for  a  partition,  en- 
tered as  prescribed  in  the  last  section,  must  direct  a  partition,  as 
between  the  party  whose  share  has  been  so  determined  and  the 
other  parties  to  the  action.  Where  the  rights,  shares,  and  in- 
terests of  two  or  more  parties  have  been  thus  ascertained  and 
deter,  lined,  the  interlocutory  judgment  may  also  direct  the  par- 
tition among  them  of  a  part  of  the  property,  proportionate  to 
their  t  vjgregate  shares.  In  either  case,  tbe  court  may.  from  time 
to  timi ,  as  the  other  rights,  shares,  ^nd  interests  are  ascertained 
and  detormined,  render  an  interlocutory  judgment,  directing  the 
partitior,  in  like  manner,  of  the  remainder  of  the  property. 
Where  an  interlocutory  judgment  is  rendered,  in  a  case  specified 
in  this  siKJtion,  the  court  may  direct  the  action  to  be  severed,  and 
final  judgment  to  be  rendered,  with  respect  to  the  nortion  of  the 
property  sot  apart  to  the  parties,  whose  rights,  shares,  and  inter- 
ests are  determined,  leaving  the  action  to  proceed  ns  against  the 
other  parties,  with  respect  to  the  remainder  of  the  property:  and 
if  ne^'essary,  the  court  may  direct  that  one  of  those  parties  lie 
substituted  as  plaintiff. 

U  1847.  eh.  480.   if  1.  2  (4  Edm.  013^ 

t  1648.  Sbares  may  be  set  off  In  common. 

Wher*  two  or  more  parties,  to  an  action  for  partition,  make  It 
appear  *r>  the  court,  tlmt  they  desire  to  enjoy  their  shares  in 
MjmmoD  «rith  each  other,  tlie  interloeutory  judgment  may,  in  the 
discretii  »  of  the  court,  dlroct  pnrtition  to  be  so  made,  as  to  sej 
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oif  to  them  tbeir  shares  of  the  real  property  partitioned,  without 
partition  as  between  themselyes,  to  be  held  by  them  in  common. 

U  1847,  ch.  480,   |  4. 

1  1S49.  Appointmeiit  of  eommlssloners. 

Where  the  ioterlocutory  judgment,  in  an  action  for  partition, 
directs  a  partition,  it  must  designate  three  reputable  and  disin- 
terested freeholders  as  commisHioiiers,  to  make  the  partition  so 
directed. 

2  B,  8.  321.  S  2S  ^  Edm.  331). 

I  15BO.  Comimlssloiiers  to  be  s^roriiy  eto« 

Each  of  the  commissioners  mast,  before  entering  upon  the  ex^ 
cation  of  his  duties,  subscribe  and  take  an  oath  before  an  officer 
specified  in  section  842  of  this  act,  to  the  effect  that  he  will 
faithfully,  honestly  and  impartially  dischorge  the  trust  reposed  in 
him.  Each  commissioner's  oath  must  be  filed  with  the  clerk, 
before  he  enters  upon  the  execution  of  his  duties.  The  court 
may,  at  any  time,  remove  either  of  the  commissioners.  If  either 
of  them  dies,  resigns,  neglects  oi  refuses  to  serye.  or  is  remored, 
the  court  may,  from  time  to  time,  by  order,  appoint  another  per* 
•on  in  his  place. 

Id.,  U  26,  27.    Bee  {  1608,  post. 

i  1501.  Id.|  wlMA  to  MMtko  pastlttoa. 

The  commissioners  must  forthwith  proceed  to  make  partition, 
as  directed  t»y  the  interlocutory  judgment,  unless  it  appears  to 
them,  or  a  majority  of  them,  tliat  partition  thereof,  or  of  a  par* 
ticular  lot^  tract,  or  other  x>ortion  thereof,  cannot  be  made,  wltnout 
great  prejudice  to  the  owners;  in  which  case,  they  must  make  a 
written  report  of  that  fact  to  the  court. 
M.,  I  28. 

I  16S2.  Partition  I  Itow  made. 

In  making  the  partition,  the  commissioners  must  divide  the 
property  into  distinct  parcels,  and  allot  the  several  parcels  thereof 
to  the  respective  parties,  quality  and  quantity  being  relatively 
considered,  according  to  the  respective  rights  and  interests  of  the 
parties,  as  fixed  by  the  interlocutory  judgment.  They  must  desig- 
nate the  several  parcels  by  posts,  stones,  or  other  permanent 
monuments.  They  may  employ  a  surveyor,  with  the  necessary 
assistants,  to  aid  them  in  so  doing. 

Id.,   i  29. 

I  15S3.  Provision  fvliere  there  1»  a  partlcnlnr  estate. 

Where  a  party  has  a  right  of  dower  in  the  property,  or  a 
part  thereof,  which  has  not  been  admeasured,  or  ha6  an  estate 
by  the  curtesy,  for  life  or  for  years,  in  an  undivided  share  of  the 
property,  the  commissioners  may  allot  to  that  party  )iia  or  her 
share  of  the  property,  without  reference  to  the  duration  of  the 
estate.  And  they  may  make  psrtition  of  the  share  so  allotted  to 
that  party,  among  (he  parties,  who  are  entitled  to  the  remainder 
or  reversion  thereof,  to  be  enjoyed  by  them  upon  the  determiaa^ 
of  the  particular  estate,  whore,  in  the  opinion  of  the  coa» 
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mlflsionera,  inch  a  partition  can  be  made  without  prejudioe  to 
the  rights  of  the  parties. 

L.   1847,    eh.  480,   {  6   (4  Bdxn.  614).   am'd. 

1  1664.  Report  of  oommissioners. 

All  the  commisflioners  must  meet  together  in  the  performance 
of  any  of  their  duties;  but  the  acts  of  a  majority  so  met  are 
Talid.  They,  or  a  majority  of  them,  must  make  a  full  report  of 
their  proceedings,  under  their  hands,  specifying  therein  the  man- 
ner in  which  they  have  discharged  their  trust,  describing  the  prop- 
erty diyided.  and  the  share  or  interest  in  a  share,  allotted  to 
each  party,  with  the  quantity,  courses,  and  distances,  or  other 
particular  description  of  each  share,  and  a  description  of  the 
posts,  stones,  or  other  monuments;  and  specifying  the  items 
of  their  charges.  Their  report  must  be  acknowledged  or  prored, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded,  and  most 
be  filed  in  the  office  of  the  clerk. 

2  B.   8.  822,   19  80,  81.   88  (2  Edm.   881). 

I  1666*  Fees  anfl  expeB«e«. 

The  fees  and  expenses  of  the  commissioners,  including  the  ex- 
pense of  a  Buryey,  when  it  is  made,  must  be  taxed  under  the  direc- 
tion of  the  court;  and  the  amount  thereof  must  be  paid  by  the 
plaintiCi,  and  allowed  as  part  of  his  costs. 
Id..  I  82T  Smith  ▼.  Broadstreet.  6  Cow.  213. 

I  1660.  CoBflmtins  or  Mettlnv  aside  report. 

The  court  must  confirm  or  set  aside  the  report,  and  may,  if 
necessary,  appoint  new  commissioners,  who  must  proceed  as 
directed  in  this  article.  , 

Id.,   i  84,  am'd. 

I  1667.  Final  Jvdsment  on  report  |  effect  tliereof. 

Upon  the  confirmation,  by  the  court,  of  the  report  of  the  com- 
missioners making  partition,  final  judgment,  that  the  partition  be 
firm  and  effectual  forever,  must  be  rend^ed,  which  is  binding 
and  conclusive  upon  the  following  persons: 

1.  The  Plaintiff;  each  defendnnt  upon  whom  the  summons  was 
served,  either  personally,  or  without  the  State,  or  by  publication, 
pursuant  to  an  order  obtained  for  that  purpose,  as  prescribed  in 
chapter  fifth  of  this  act;  and  the  legal  representatives  of  each 
party,  specified  in  this  subdivision.  So  much  of  section  445  of  this 
act,  as  requires  the  court  to  allow  a  defendant  to  defend  an  ac- 
tion, after  final  judgment,  does  not  apply  to  an  action  for  par- 
tition. 

2.  Each  person  claiming  from,  through,  or  under  such  a  party, 
by  title  accruing  after  the  filing  of  the  judgment-roll,  or  after 
the  filing,  in  the  proper  county  clerk's  office,  of  a  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title. 

3.  Each  person,  not  in  being  when  the  interlocutory  judgment 
Is  rendered,  who,  by  the  happening  of  any  contingency,  becomes 
afterwards  entitled  to  a  beneficial  interest  attaching  to,  or  an 
estate  or  interest  in,  a  portion  of  the  property,  the  person  first 
entitled  to  which,  or  other  virtual  representative  whereof,  wwlm  a 
party  specified  in  the  first  subdivision  of  this  section. 

But  this  section  does  not  apply  to  a  party,  whose  right  and 
iaterest  are  expressly  reserved  and  left  unaffected,  as  proMribtd 
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in  section  1530  of  this  act,  or  to  a  person  claiming  from,  throa^hi 
or  under  such  a  party.  , 
2  B.  S.  322,  I  85,  am'd.     See  (  445,  ante,  and  |  135,  Go.  Proc. 

I  1558.  Jvdsment  niiiMt  direet  delivery  of  poasensloB. 

Tlxe  final  judgment  must  also  direct  that  each  of  the  parties, 
who  is  entitled  to  possession  of  a  distinct  parcel  allotted  to  him, 
be  let  into  the  possession  thereof,  either  immediately,  or  after  the 
determination  of  the  particular  estate,  as  the  case  requires. 

See  I  1675,  poet. 


i  1569.  Coats  I  bow  avr»rded.  Id.|  asalast  naJcnowa 
parties. 

The  fiual  judgment  for  the  partition  of  the  property,  must  also, 
award,  that  each  defendant  pay  to  the  plaintiff  his  proportion  of 
the  plaintiflTs  costs,  including  the  extra  allowance.  The  sum  to 
be  paid  by  eech  Jiust  be  fixed  by  the  court,  according  to  the  re- 
spectiT-s  rights  of  the  parties,  and  specified  in  the  judgment.  If  a 
defendant  is  unknown,  his  proportion  of  the  costs  must  be  fixed 
and  speciued  in  like  manner.  An  execution  against  an  unknown 
defendant  may  be  issued  to  collect  the  costs  awarded  against  him, 
as  if  he  was  named  in  the  judgment;  and  *iis  right,  share,  or 
interest  in  the  property  may  be  sold  by  virtue  thereof,  as  if  he 
was  named  in  the  execution. 

2  B.  S.,  9  72,  am'd. 

I  1600.  Sale  of  property  |  -vrliea  directed. 

If  the  commissioners,  or  a  majority  of  them,  report  that  the 
property,  or  a  particular  lot,  tract,  or  other  portion  thereof,  is  so 
circumstanced,  that  a  partition  thereof  cannot  be  made,  without 
great  prejudice  to  the  owners  thereof,  the  court,  if  it  is  satisfied 
that  the  report  is  just  and  correct,  may  thereupon,  except  as  other- 
wise expressly  prescrib€^d  in  this  article,  modify  the  interlocutory 
judgment,  or  render  a  supplemental  interlocutory  judgment,  re- 
citing the  facts,  and  directing  that  the  property,  or  the  distinct 
parcel  thereof  so  circumstanced,  be  sold  oy  a  referee,  designated 
in  the  judgment,  or  by  the  sheriff. 

U.,  »  87  and  81.    See  Rides  71  and  72. 

I  1601.  Re/erenee  to  iaqalre  am  to  creditors. 

Before  an  interlocutory  judgment  for  the  sale  of  real  property 
is  rendered,  in  an  action  for  partition,  the  court  must,  either 
with  or  without  application  by  a  party,  direct  a  reference,  to 
ascertain  whether  there  is  any  creditor,  not  a  party,  who  has  a 
Hen  on  the  undivided  share  or  interest  of  any  party.  But  the 
court  may  direct  or  dispense  with  such  a  reference,  in  its  dis- 
cretion, where  a  party  produces  a  search,  certified  by  the  clerk,  or 
by  the  clerk  and  register,  as  the  case  requires,  of  the  county 
where  the  property  is  situated;  and  it  appears  therefrom,  and  by 
the  aflSdavits,  if  any,  produced  therewith,  that  there  is  no  such 
outstanding  li&n. 

Id.,  I  42.  as  am'd,  L.  18S0,  ch.  820,  5  42. 

I  ISes.  [Aia'dt  1887.]    Daty  of  referee. 

Where  a  reference  is  directed,  as  prescribed  in  the  last  section, 
the  referee  must  cause  a  notice  to  be  published,  once  in  each 
week  for  six  successive  weeks,  in  such  newspaper  published  in 
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tb«  eoviity  wherein  itae  place  of  triai  is  design  it  ted,  as  shall  be 

designated-  bj  the  ourt  directing  said  reference,  and  also  in  a 
newspaper  published  ia  each  coanty  wherein  the  property  is 
situated,  requiring  each  person,  not  a  party  to  the  action,  who, 
at  tbe  date  of  the  order,  aad  a  lien  Opon  any  nndiTided  BhMte  at 
interest  in  the  propertyt  to  appear  before  the  referee,  at  n  speci- 
fied place,  and  on  or  before  a  specified  day.  to  prove  bis  lien,  and 
tbe  true  amount  due  or  to  become  due  to  nim  by  reason  tbereoL 
The  referee  must  report  to  the  oourt,  with  all  convenient  speed, 
the  name  of  each  creditor,  whose  lien  is  satisfactorily  proved  be- 
fore him,  the  nature  and  extent  of  the  lien,  the  date  thereof,  and 
the  amount  dne  4r  to  beootne  due  tberenpoo* 

•^  II..  o.,  i  43;  L.  1887.  ch.  086.     See  f  1578. 

S  1603.  iHoner  i^  he  paid  Into  court. 

If  it  appears  by  the  pleadings,  or  by  the  evidence  in  the  action, 
or  by  the  report,  that  there  was,  at  the  date  of  the  order,  any 
existing  lien  upon  the  share  or  interest  of  a  party  in  tbe  property, 
the  interlocutory  judgment,  directing  the  sale,  must  also  direct 
tbe  officer  making  it  to  pay  into  court  the  portion  of  the  mon(>y, 
arising  from  the  sale  of  the  share  or  interest  of  that  party,  after 
deducting  the  portion  of  the  costs  and  expenses  tor  whicn  it  is 
liable.  . 

Id.,  9  44. 

I   1604.  Application  for   money. 

Where  money  is  paid  into  court,  in  a  cnse  ppeoified  In  the  last 
section,  the  party  may  apply  to  the  cotirt  for  nn  ofdei*  dlrectlnj? 
that  the  money,  or  such  part  th<^reof  as  he  claitns.  be  paM  to 
him.  Upon  such  an  applicntlon,  he  mnst  prodnee  the  following 
papers: 

1.  An  afRdarit,  made  by  himself,  or,  if  a  snfflclent  e^rcnfte  Is 
shoirn,  by  his  ngf^nt  Of  rtttotney,  stating  the  true  amonnt  actually 
due  on  each  incumbfanc(»,  and  the  name  and  residence  of  the 
owner  of  the  Incurabranee.  as  far  as  they  are  known,  or  can  be 
ascertained  with  due  diligence. 

2.  An  affidavit,  sho^i-ing  service*  Of  a  notice  of  the  application 
upon  each  owner  of  an  incumbrance.  Seryfre  of  the  notice, 
within  the  State,  must  be  personal,  or  by  leaving  it  at  the  own- 
er's residence,  With  Some  pefsott  of  suitable  nge  and  discretion,  at 
least  fortrteen  days  prerions  to  the  application.  Bervice,  withont 
the  8tate,  if  personal,  mnst  bo  made  at  least  twenty  days  pre- 
xUwR  to  the  flpplicrttlon.  If  the  owner  of  the  incumbrance  resides 
withotit  the  S<tate,  and  the  place  of  his  abode  cannot  be  ascer^ 
tained,  with  reasonable  diligence,  notice  may  be  serred  upon  htm 
by  publishing  it  In  the  newspaper  printed  at  Albany,  in  which 
IC'gnl  notices  are  required  to  be  published,  once  in  each  week  for 
the  fonr  weeks  immediately  preceding  the  application* 

Upon  the  application,  the  court  must  make  auehi  an  order  as 
jnstlce  requires. 

Id.,  §S  45  and  46.    See,  also,  |§  823  and  1015.  ante. 

S  166S.  Payment  of  Incnmbrances. 

When  the  whole  amount  nf  the  unsatisfied  lUns  tipcm  aa  undi- 
vided share,  which  Vete  existing  at  the  date  of  the  order  of  t«f- 
efence,  has  been  ascertsined,  the  court  most  order  the  portion  of 
the  mone^  so  paid  into  court,  on  account  of  that  share,  t^  be  d&r 
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tribntcd  among  the  creditors  haying  the  liens,  according  to  tlie 
priority  of  each  of  them.  Where  the  incumbrancer  is  not  a  party 
to  llie  action,  tlic  clerk  or  other  ofticer,  by  whom  a  lien  is  paid 
off,  must  procure  satisfaction  thereof  to  be  acknowledged  or 
proved,  ns  required  by  law,  and  roust  cause  the  incumbrance  to 
he  duly  FatiKfied  or  cancelled  of  record.  The  expense  of  so  doing 
mast  be  paid  out  of  the  portian  of  the  money  in  court,  belonging 
to  the  party,  by  whom  tne  incumbrance  was  payable. 
2  R.  8.,  If  47  and  48.    See  |  1678,  poet. 

i  tB60.  OiUer  partlen  not  to  be  delayecl. 

The  proceedings  to  ascertain  and  settle  the  liens  upon  an  andi- 
▼ided  share,  as  prescribed  in  tlie  last  three  sections^  shall  not 
affect  any  other  i>arty  to  the  action,  or  delay  the  paying  over  or 
iDTesting  of  money,  to  or  for  the  benefit  of  any  other  party,  upon 
whose  share  or  interest  in  the  property  there  does  not  appear  to 
be  any  existing  lien. 

Mm  I  «. 

I  1567.  Sale  of  doTrer  Interest. 

Where  a  party  has  an  existing  right  of  dower  in  the  entire 
property  directed  to  be  sold,  at  the  time  when  an  interlocutory 
jadjonent  for  a  sale  is  rendered  in  an  action  for  partition,  the 
court  must  consider  and  determine  whether  the  interests  of  all 
the  parties  require,  that  the  right  of  dower  should  be  exoepted 
from  the  sale,  or  that  it  should  be  sold. 

Id.,  i  60,  am'd.    See  §  1583,  ante. 

I  1568.  Purchaser  to  hold  the  property  free  therefron&. 

If  a  sale  of  the  property,  including  the  right  of  dower,  is 
directed,  the  interest  of  the  party  entitled  to  the  right  of  dower 
ihall  pass  thereby;  and  the  purchaser,  his  heirs  and  assigns,  shall 
hold  the  proi)erty  free  and  discharged  from  any  claim,  by  virtue 
of  that  riffht  In  that  case,  the  dowress  is  entitled  to  receive, 
from  the  proceeds  of  the  sale  of  the  whole  property,  a  gross  sum, 
in  satisfaction  of  her  right  of  dower,  or  to  have  one-third  of  those 
proceeds  paid  into  court,  for  the  purpose  of  being  invested  for  her 
benefit,  as  prescribed  In  the  next  section  with  respect  to  the 
dowress  of  an  undivided  share. 

Id..  I  61.  am'd. 

I  IBOO.  [Am'd.  1013.]  Gross  sunt  to  he  paid  to  or  invested 
for  tenant  la  dower,  ete. 

A  party  to  an  action  for  partition,  who  has  a  right  of  dower,  or 
is  a  tenant  for  life  or  for  years,  in  or  of  an  undivided  share  of  the 
property  sold,  is  entitled  to  receive,  from  the  proceeds  of  the 
tale,  a  gross  sum,  to  be  fixed  according  to  the  principles  of  law 
applicable  to  annuities,  in  satisfaction  of  his  or  her  estate  or 
interest.  The  written  consent  of  the  party  to  receive  such  a 
gross  snm,  acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recordcnl.  must  be  filed,  at  the  time  of,  or  before, 
the  filing  of  the  report  of  sale:  otherwise  the  court  must  direct 
that,  oot  of  the  p'-ocoeds  of  the  sale,  which  belong  to  the  un- 
divided sh^re  to  which  the  estate  or  interest  attaches,  one-third, 
in  case  of  a  dowress,  and  in  any  other  case  arising  under  this 
section,  the  entire  proceeds,  or  such  a  proportion  thereof  as  fairly 
represents  the  interest  of  the  holder  of  the  particular  estate,  be 
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paid  into  court,  for  the  purpose  of  being  inrested  for  his  or  her 
benefit.  If  it  shall  appear  to  the  court  that  the  tenant  for  life 
or  for  years,  or  the  widow,  is  an  infant,  lunatic  or  otherwise 
incompetent,  and  that  a  general  guardian  or  committee  has  been 
duly  appointed,  upon  proof  that  it  will  be  for  the  best  interest 
and  advantage  of  the  estate  of  such  infant  or  lunatic  or  in- 
competent pc^rson,  the  court  may  authorise  and  direct  such 
guardian  or  committed,  in  the  name  of  such  infant,  lunatic  or 
incompetent  person,  having  auch  estate  for  life,  or  yeara  or 
dower  right,  to  execute  an  instrument  under  seal,  acknowledged 
or  proved  and  certified  in  like  manner  as  a  deed  to  be  recorded, 
whereby  such  guardian  -or  committee  shall  consent  to  accept  in 
lieu  of  such  estate  or  dower,  a  sum*  to  be  ascertained  by  the 
court  as  above  provided,  according  to  the  principles  applicable 
to  life  annuities;  and  upon  presentation  of  such  an  instrument 
to  the  court,  the  value  of  the  estate  for  life  or  for  years  or  dower 
so  ascertained  by  it  shall  be  paid  to  such  guardian  or  com- 
mittiH^.  Such  instrument  shall  nave  the  same  force  and  effect 
as  a  deed  or  instrument  executed  and  acknowledged  by  a  com* 
petent  person  or  a  person  of  full  age. 

2  R.  8..  <i  62.  SS,  and  64.  am'd.  See  2  T.  A  C.  483;  alao^  I  1979,  post; 
am'd  by  L.   1913,  cb.   460.    Id  effect  Sept.   1,   1918. 

I  1670.  [Am'd,  1892«]  Interents  of  owners  of  fvtnre  estates 
to  be  proteoted* 

Where  it  appears,  that  a  party  to  the  action  has  an  inchoate 
right  of  dower,  or  any  other  future  right  or  estate,  vested  or 
contingent,  or  that  any  person  or  persons  not  in  being  who  may 
by  any  contingency  become  entitled  to  any  interest  or  estate,  in 
the  property  sold,  the  court  must  fix  the  proportional  value  of  the 
right  or  estate,  according  to  the  principles  of  law  applicable  to 
annuities  and  survivorships,  or  set  aside  so  much  of  the  proceeds 
of  sale  to  which  the  contingency  attaches,  and  must  direct  that 
proportion  of  the  proceeds  of  the  sale  to  be  invested,  secured  or 
paid  over,  in  such  a  manner  as  it  deems  calculated  to  protect  the 
rights  and  interests  of  the  parties. 

L.  1S40.  ch.  177.  I  1  (4  Edrn.  611),  am*d;  L.  1892.  ch.  581. 

I  1571.  Married  woman  may  release  her  interest. 

A  married  woman  may  release  to  her  husband  her  inchoate 
right  of  dower,  in  the  property  directed  to  be  sold,  by  a  written 
instrunuMit,  duly  acltnowlodged  by  her  and  certified,  as  required 
by  law  with  respect  to  the  acknowledgment  or  a  conveyance  to 
bar  her  dower;  which  must  be  filed  with  the  clerk.  There- 
upon, the  share  of  the  proceeds  of  the  sale,  arifdng  from  her 
contingent  interest,  must  be  paid  to  her  husband. 

Id..  I  2. 

1  1672.  Unknown  owners. 

If  a  person,  entitled  to  an  estate  or  interest  in  the  property 
Rold,  is  made  a  party  as  an  unknown  defendant,  the  court  mnst 
provide  for  the  protection  of  his  rights,  as  far  as  may  be,  a»  if 
h«*  was  known  and  had  appeared. 

2  R.  8.  820,  8  66  (2  Bdm.  830).    S<k>.  alRo.  ||  1641  and  1657,  oabd.  1.  snte. 
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I  1G73.  S»l«|  term*  of  eredlt  thereapon. 

The  court  must,  iu  the  interlocutory  jndRxnent  for  a  sale,  direct 
the  tortus  of  credit  which  may  be  allowed  for  any  portion  of  the 
purchase-money,  of  which  it  thinks  proper  to  direct  the  invest- 
ment, and  for  any  portion  of  the  nurchase-mouey,  which  is  re- 
quired to  bo  invested  for  the  benefit  of  a  person,  as  prescribed 
in  this  article. 

Id..  I   38. 

I  1574.  Credit}  ho^r  seeiired* 

The  portion  of  the  purchase-money,  for  which  credit  is  so  al- 
lowed, must  always  be  secured  at  interest,  by  a  mortpaj^e  upon 
the  property  sold,  with  a  bond  of  the  purchaser;  and  by  such 
additional  security,  if  any,  as  the  court  prescribes. 

Id.,  S  39. 

1  15T5.  Separate  seearftie*. 

The  officer  making  the  sale  may  take  separate  mortRaxes  and 
other  securities  in  the  name  of  the  county  treasurer  of  the  county 
in  which  the  property  is  situated,  for  such  convenient  portions 
of  the  purchase-money,  as  are  directed  by  the  court  to  be  in- 
vested; and  in  the  name  of  the  owner,  for  the  share  of  any 
known  owner  of  full  age,  who  desires  to  have  it  invested. 

2  R.  S.  320,  i  40,  am'd.     See  |  745,  ante.  % 

I  1576.  Report  of  aale. 

Immediately  after  completing  the  sale,  the  officer  making  it 
must  file  with  the  clerk  his  report  thereof  under  oath,  containing 
a  description  of  each  parcel  sold,  the  name  of  the  purchaser 
thereof,  and  the  price  at  which  it  was  sold. 

Id.,  I  59. 

» 

I  1577.  Fiaal  Jvdsmenti  effeet  thereof. 

If  the  sale  is  confirmed  by  the  court,  a  final  judgment  must  be 
entered,  confirming  it  acconlingly;  directing  the  officH?r  making 
it  to  execute  the  proper  conveyances,  and  take  the  proper  securi- 
ties pursuant  to  the  sale;  and  also  directing  concerning  the  ap- 
plication of  the  procecHls  of  the  sale.  Such  a  final  judtfment  is 
bindiog  and  conclusive  upon  the  same  persons,  upon  whom  a 
final  judgment  for  partition  is  made  binding  and  conclusive  by 
section  1557  of  this  act;  and  it  effectually  bars  each  of  those  per* 
80DB,  who  is  not  a  purchaser  at  the  sale,  from  all  right,  title  and 
hiterest  in  the  property  sold. 

Id.,  II  CO,  61a  and  01b,  amM.     See  I  1557,  ante. 

I  1678.  [Am'd*  1888.]  Id.f  effect  thereof  apon  lacam* 
•raacera. 

Such  a  fiual  judgment  is  also  a  bar  against  each  person,  not  a 
party,  who  has,  at  the  time  when  it  is  rcnderot],  a  general  lien 
by  judgment  or  decree  on  the  undivided  share  or  interest  of  a 
party,  if  notice  was  given  to  appear  before  the  referee,  and  make 
proof  of  liens,  as  preseribtd  in  section  15(12  of  this  act.  hikI  nlso 
against  each  person  made  a  party,  who  ther.  h«s  a  specific  lien 
OB  any  such  undivided  share  or  intera'^t;  but  a  person  having 
any  such  specific  lien  appearing  of  record  at  the  time  of  the  fil- 
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iug  of  the  notice  of  the  pendency  of  the  action,  who  is  not  made 
a  party y  is  not  affected  by  such  judgment. 

Id.,  i  61b;  L.  1880,  cb.  320,  i  45.     See  li  1561  and  1562,  ante. 

i  1570.  Costs  and  expenses;  hoi^v  paid. 

Where  final  judgment,  confirming  a  sale,  is  rendered,  the  costs 
of  each  party  to  the  action,  and  the  expenses  of  the  sale,  iuclud- 
ing  the  officer's  fees,  must  be  deducted  from  the  proceeds  of  the 
sale*,  and  each  party's  costs  must  be  paid  to  his  attorney.  But 
the  court  may,  in  its  discretion,  direct  that  the  costs  and  expenses 
any  trial,  reference,  or  other  proceeding  in  the  action,  be  paid 
out  of  the  share  of  any  party  in  the  proceeds,  or  may  render 
judgment  against  any  party  therefor.  Where  a  proportion  of  the 
proceeds  is  to  be  paid  to,  or  invested  for  the  benefit  of  any  per- 
son, as  prescribed  in  any  provision  of  this  article,  the  amount 
thereof  must  be  determined  by  the  residue  of  the  entire  pro- 
ceeds, remaining  after  deducting  the  costs  and  expenses  charge- 
able against   them. 

Id.,  ii  62  and  72,  am'd. 

i  1680.  [Am'd,  10O8.1  Distribution  of  proceeds;  duties  of 
omcer  making  sale. 

The  proceeds  of  a  sale,  after  deducting  therefrom  the  costs 
and  expenses  chargeable  against  them,  must  be  immediately 
awarded  to  the  parties  whose  rights  and  interests  have  been 
sold,  in  proportion  thereto.  The  sum  chargeable  upon  any  share 
to  satisfy  a  lien  thereon,  must  be  paid  to  the  creditor,  or  re- 
tained, subject  to  the  order  of  the  court;  and  the  remainder, 
except  as  otherwise  prescribed  in  this  article,  must  be  paid  by 
the  officer  making  the  sale,  to  the  party  owning  the  share,  or  his 
legal  representatives  or  into  court  for  his  use.  Within  sixty 
days  after  the  entry  of  final  judgment,  unless  such  time  be  ex- 
tended by  an  order  of  the  conrt  entered  in  the  office  of  the  clerk 
within  said  sixty  days,  the  officer  making  the  sale  must  file  with 
the  clerk  his  report  under  oath  of  the  disposition  of  the  pro- 
ceeds of  the  sale,  accompanied  by  the  vouchers  of  the  persons 
to   whom   payments   were   ordered   to   the   made. 

5  R.  S.  326,  I  68.     AmM.  L.  1908,  eh.  294.     In  eiTect  Sept.  I.  1908. 

8  1581.  [Am'd,  1802,  1807.]      Shares  of  Infants. 

Where  a  party  entitled  to  receive  a  portion  of  the  proceeds  is 
an  infant,  the  court  may  direct  it  to  be  invested  in  permanent 
securities  in  the  name  and  for  the  benefit  of  the  infant,  or  it  may 
direct  it  to  be  paid  over  to  the  general  guardian  of  the  said  in* 
fant  when  the  guardian  shall  have  executed  to  such  ^infant  a 
bond  with  two  sureties  which  shall  bo  approved  by  the  court; 
or.  if  auA'  of  the  moneys  arising  from  the  proceeds  of  such  sale 
shall  have  been  naid  to  the  county  treasurer,  and  on  due  proof 
that  such  money  has  remained  uninvested  in  permanent  secndties 
for  the  space  of  three  mouths,  may  direct  the  same  to  be  paid 
to  the  general  guardian  of  such  infant  upon  his  giving  an  under- 
taking in  an  anionnt  and  with  secnrities  satisfactory  to  the 
eourt  for  the  faithful  execution  of  his  trust.  In  the  case  of  an 
infant  residing  without  the  state,  and  having  in  the  state  or 
country  where  he  or  she  resides  a  general  guardian  or  person 
duly  appointed  under  the  laws  of  such  state  or  country,  to  the 

882 


cl4,t.l,a.«  FOR  PAKTmOK.  <  1584 

control  and  entitled,  by  the  laws  of  such  state  or  country,  to  the 
cnstody  of  the  money  of  such  infant,  the  court,  upon  satisfactory 
proof  of  such  facts  and  of  the  suificiency  of  the  bond  or  security 
given  by  such  general  guardian  or  person  in  such  state  or 
country  by  the  certificate  of  a  judge  of  a  court  of  record  of  ^uck 
»tate  or  country,  or  otherwise,  may  direct  that  the  portion  of 
such  infant  arising  upon  such  sale  ahaU  be  paid  over  to  such 
general  guardian  or  person. 

U  180Z,  cb.  fi56 ;  L.  1807,  cU.  602.     In  effect  Sept.   K  1897. 

9    ISaa.    fAm'«,    teas.]       I<.i    of    nlntown    fu»«    ab^mt 


Where  a  person  has  been  made  a  defendant  as  an  trnknown 
peraon,  or  where  the  name  of  a  defendant  fe  unknown,  or  where 
the  anaamoiM  has  been  served  upon  a  defendant  without  the 
state,  or  bj  publication,  aod  he  has  not  appeared  hi  the  action, 
the  eowTt  must  direct  his  portion  to  be  invested  in  permanent  se- 
enrities,  at  interest,  for  his  benefit,  nntii  daltned  by  htm  or  faia 
legal  representatives,  but  after  the  lapse  of  twenty-five  years 
from  the  time  of  the  payment  into  court,  or  to  the  treasurer  of 
any  connty,  of  any  portion  of  the  proceeds  of  the  sale  of  real 
property,  for  unknown  heirs,  heretofore  or  hereafter  to  be  made 
tn  any  action  of  partition,  without  any  dann  therefor  having 
been  made  by  any  person  entitied  thereto,  and  upon  there  being 
made  and  presented  to  the  court,  at  a  special  term  thereof,  proo^ 
ly  petition  or  otherwise,  showing  to  the  satisfaction  of  the  court 
that  due  inquiry  for  such  unknown  heirs,  or  their  representatives, 
has  been  made  and  that  they  cannot  be  found,  and  that  no  claim 
has  been  made  for  su^ch  portion  of  said  proceeds  by  any  person 
entitled  thereto,  proceedings  shall  thereupon  be  taken  fn  said 
court,  and  an  investigation  had  therein  as  to  tlie  heirship,  dealSi 
or  whereabouts  of  such  unknown  heirs  or  their  representatives, 
and  as  to  the  known  heirs  of  the  ancestor  of  such  unJinown  heSra, 
the  next  of  kin«  representatives  and  distributees  of  sife:h  known 
heirs,  and  as  to  all  persons  interested  in  sucii  proceeds,  and 
their  respective  interests  therein,  and  the  said  court  shall,  by 
an  order  made  In  the  action,  direct  that  a  notice  entitled  in  the 
actioii  and  signed  by  the  petitioner,  or  his  attorney,  and  directed 
to  such  unknown  heirs  or  tlieix  representatives,  and  to  known 
heirs,  their  next  of  kin,  representatives  or  distributees,  and  all 
persons  interested  In  such  proceeds,  be  served  upon  them  by  the 
publication  thereof,  the  same  to  be  published  once  in  each  week 
for  aix  auceessive  weeks  in  a  newspaper  published  in  th«  county 
where  the  action  was  brought,  and  in  such  other  newspapers  as 
the  court  may  direct,  ordering  and  requiring  such  unknown  heirs, 
or  their  representatives,  and  aJI  known  heirs,  their  next  of  kin, 
or  representatives,  aad  all  persons  intorestod  iu  such  proceeds, 
and  each  of  them  to  be  and  appear  iu  said  c(xurt  at  a  special 
term  thereof,  at  a  time  and  place  to  be  specified  in  said  order 
and  notice,  and  at  least  six  weeks  from  the  date  of  the  first 
publication  of  sucli  notice,  to  then  and  there  establish  their  Iveii^ 
ship  and  identity,  kinship  and  iiiterest,  and  submit  any  proof, 
as  to  ancb  unknown  heirs,  or  their  representatives,  and  the 
known  heirs,  their  next  of  kiu,  represoutatives  or  distribnteos, 
and  an  persons  Interested   and  fheir  Interest  in   such  proceeds, 
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they  may  desire,  and  that  in  case  of  their  default  in  so  doing, 
that  the  said  proceeds  will  be  distributed  and  paid  over  to  the 
known  heirs  of  the  ancestor  from  whom  such  unknown  heirs 
derived  title  thereto,  and  to  their  heirs,  next  of  kin,  representa- 
tives, distributees  and  assigns,  and  that  they  and  each  of  them 
shall  thereafter  be  forever  barred  of  and  from  all  and  every 
cause  or  causes  of  action  for  such  proceeds,  or  on  account 
thereof,  or  growing  out  of  the  distribution  thereof,  and  of  aod 
from  all  right,  title,  claim  and  interest  in  and  to  such  proceeds, 
and  shall  be  deemed  to  have  surrendered  all  right,  claim  and 
interest  in  and  to  such  proceeds.  The  order  must  contain  a 
direction  that  a  copy  of  the  notice  mus^t  be  served  on  each  of 
the  persons  named  in  the  order,  if  within  the  state,  in  the  man- 
ner prescribed  for  the  service  of  a  summons  on  a  defendant  in 
an  action  in  the  supreme  court,  at  leant  twenty  days  before  the 
time  specified  in  the  notice.  The  publication  of  such  notice,  as 
required  by  said  order,  is  hereby  made  and  shall  be  deemed  aod 
taken  for  all  purposes  to  be  due  and  complete  service  upon  each 
and  every  of  such  unknown  heirs  or  their  representatives,  and 
the  known  heirs,  their  next  of  kin,  and  representatives,  and  all 
persons  interested  in  such  proceeds,  of  due  notice  of  the  pro- 
ceedings to  distribute  and  pay  out  such  proceeds,  and  shall  be 
conclusive  upon  each  and  all  of  them.  Proof  of  such  personal 
service  may  be  made  by  the  atlldavit  of  the  person  making  the 
same,  and  proof  of  the  publication  of  such  notice  may  be  made 
by  affidavit  of  the  publisher  of  such  paper  or  papers.  At  the 
time  and  place  specitied  in  the  said  order  and  notice,  such  un> 
known  heirs  or  their  representatives,  and  all  known  heirs,  their 
next  of  kin,  representatives  or  distributees,  devisees,  and  all 
persons  interested  in  such  proceeds,  shall  appear  |u  court,  in 
portion  or  by  attorney,  and  make  proof  establishing  their  heir- 
ship and  identity,  kinship  and  interest  in  such  proceeds,  and 
upon  proof  being  made  to  the  satisfaction  of  the  court  of  the 
heirship  and  identity  of  the  unknown  heirs,  the  proceeding  for 
distribution  shall  be  dismisised.  And  if  such  unknown  heirs  or 
their  representatives,  do  not  so  appear  in  court  at  the  time  and 
place  specitied  in  such  notice  and  order,  to  establish  their  heir- 
ship and  ideulity,  kinship  or  interest,  they  and  each  of  them, 
and  every  person  claiming  under  or  through  them,  shall  there- 
after be  forever  barred  of  and  from  all  and  every  cause  or 
causes  of  action  for  such  proceeds,  or  on  account  thereof,  or 
growing  out  of  the  distribution  of  such  proceeds,  and  of  and 
from  all  right,  title,  chiim  and  interest  in  and  to  such  proceeds, 
and. shall  be  deemed  to  have  surrendered  all  right,  claim  and  in- 
terest in  and  to  such  proceeds.  And  upon  proofs  being  made 
of  such  publication,  and  showing  to  the  satisfaction  of  the  court 
that  such  unknown  heirs  or  their  representatives  can  not  be 
found,  or  are  dead,  th»>  said  court  shall  have  power  to  decree 
accordingly,  and  to  decree  that  the  share  or  interest  of  such  un- 
known heirs  in  such  real  property  was  vested,  at  the  time  of 
such  sale,  in  the  known  heirs  of  tho  ancestor  from  whom  such 
unkn(»wn  heirs  derived  title  tliereto,  and  to  decree  that  the  un- 
claimed portion  of  such  proceeds  was  vested  at  the  time  of  auch 
payment  in  such  known  heirs,  and  that  such  heirs,  their  heirs, 
next  of  kin,  representatives,  distributees,  devisees  and  a8signa» 
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are  entitled  thereto;  and  the  said  court  shall  make  an  order  in 
such  action,  directing  the  payment  to  them,  or  their  assigns,  of 
the  respective  shares  or  portions  of,  or  interest  in  such  proceeds 
to  which  they  are  entitled;  and  which  order  shall  be  entered  in 
the  office  of  the  clerk  of  the  county  where  the  original  action 
was  brought,  and  aftei*  having  been  so  entered  for  three  months, 
shall  be  conclusive  evidence  of  the  regularity  of  the  proceedings 
apon  which  it  is  based,  and  of  all  the  facts  set  forth  therein; 
and,  upon  serving  upon  the  county  treasurer  a  certified  copy  of 
BQch  order,  the  treasurer  shall  so  pay  over  and  distribute  such 
proceeds,  after  deducting  his  lawful  commissions,  and  shall  there- 
opon  be  exempt  from  all  liability  on  account  thereof;  and  if  any 
sach  proceeds  shall  have  been  paid  over  by  any  county  treasurer 
to  the  treasurer  of  the  state  of  New  York,  under  the  provisions 
of  section  seven  hundred  and  fifty-three  of  this  act,  due  notice 
of  said  applications  and  proceedings  shall  be  .given  to  the  comp- 
troller of  the  state  of  New  York,  and  the  said  proceeds  shall  be 
paid  out  by  the  treasurer  of  the  state  of  New  York,  as  pro- 
vided by  sections  seven  hundred  and  fifty-one  and  seven  hundred 
and  fifty-three  of  this  act,  and  upon  such  payment  he  shall  there- 
apon  be  exempt  from  ail  liability  on  account  thereof. 

L.  1893,  ch.  203. 

1  1088.  Id.f  of  tenants  of  partleulav  e«tntes. 

Where  a  portion  of  the  proceeds  representing  an  undivided 
share  or  interest,  is  invested  for  the  benefit  of  a  tenant  for  life, 
or  for  years,  or  of  a  widow,  as  prescribed  in  the  foregoing  pro- 
visions of  this  article,  the  conrt  must  cause  it  to  be  invested  in 
permanent  securities,  at  interest,  and  the  interest  to  be  paid, 
from  time  to  time  as  it  accrues,  to  tbe  person  for  whose  benefit 
it  is  invested,  while  his  or  her  right  continues. 

2  R.  S.  320,  I  66,  ani*d.     Sco  S  1569.  ante. 

i  1S84.  Court  may  reqvfre  aecnrfty  to  refand. 

The  court  may,  in  its  discretion;  require  any  person,  before  he 
receives  his  portion  of  the  proceeds  of  the  sale,  to  give  such 
secarity  as  it  directs,  to  the  people,  or  to  such  parties  or  other 
persons,  as  it  prescribes,  to  refund  the  same,  or  a  portion  thereof, 
with  interest,  if  it  thereafter  appears  that  he  was  not  entitled 
thereto. 

Id..  I  67.  am'd. 

1 1685.  Se«vrity  to  be  taken  in  name  of  oonnty  treannrer. 

A  security  taken  under  any  provision  of  this  article,  except 
as  otherwise  specially  prescribed  therein,  must  be  taken  in  the 
name  and  ofllcial  title  of  the  county  treasurer  of  the  county  in 
which  the  property  sold  is  situated.  He,  and  his  successors  in 
office,  must  hold  the  same  for  the  use  and  benefit  of  the  persons 
interested,  subject  to  the  order  of  the  court. 

I<L,  I  68.  am'd  bj  L.  1848,  cb.  277,  «  t  (4  Edm.  593).    See  |  745,  ante. 
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I  1580.  Aotlon  thereupon. 

The  court  may  in  its  discretion,  and  upon  each  terms  and  condi- 
tions as  justice  requires,  make  an  order,  allowing  a  person  inte*- 
eated  in  a  security  specified  in  the  last  section*  to  mnintaia  sa 
action  thereupon  in  the  name  of  the  county  treasurer. 

a  B.  &  SM,  I  71,  am'd.    8«e  H  745-764.  ant*.    * 


f  1687.  Compenaatlon  to  eqiiAllfle  partitioa. 

Where  it  appears  that  partition  cannot  be  made  equal  between 
the  parties,  according  to  their  respectlYe  rights,  without  prejudice 
to  the  rights  or  interests  of  some  of  them,  the  final  judgment 
may  award  comi)ensation  to  be  made  by  one  party  to  another  for 
equality  of  partition.  But  compensation  cannot  be  so  awarded 
against  a  party  who  is  unknown,  or  whose  name  is  unknown. 
Nor  can  It  oe  awarded  against  an  infant,  unless  it  appears,  that 
he  has  personal  property  sufficient  to  piay  it,  and  that  bis  in* 
terests  will  be  promoted  thereby. 

I  1688.  Proceedings  on  deatb  of  parties* 

If,  upon  the  death  of  one  of  two  or  more  plauitiifs»  or  one  of 
two  or  more  defendants,  in  an  action  for  partition,  the  intenest 
of  the  decedent  in  the  property  passed  to  a  person,  not  a  party 
to  the  action,  the  latter  may  be  made  defendant  by  the  order  of 
the  court;  and  a  supplemental  summons  may  be  issaed*  to  bring 
him  in  accordingly. 

a  R.  S.  887,  IS  6  and  7  (2  Edm.  402,  408). 

f  1589.  Rents,  etc.,  may  l»e  adjn«ted« 

Nothinj?  contained  in  this  article  prevents  the  court  tram  ad- 
justing, m  the  interlocutory  or  final  judgment,  or  otherwise,  as 
the  case  requires,  the  rights  of  one  or  more  of  the  parties,  as 
against  any  other  party  or  parties,  ^y  reason  of  the  rec^pt,  by 
the  latter,  of  more  than  his  or  their  proper  proportion  of  the  rents 
or  profits  of  a  share,  or  part  of  a  snare. 


1  1600.  [Am'«y    IWNS    100B;1    Partltlaa    toy    Bvajp«iaa    oft 
infant,  eoaaiuittee  of  Innatie,  etc. 

Where  an  infant,  idiot,  lunatic,  or  habitual  drunkard,  holds 
real  property,  in  jomt  tenancy  or  in  common,  the  general  guard- 
ian of  the  infant,  or  the  committee  of  the  idiot,  lunatic,  oc 
habitual  drunkard,  may  apply  to  the  supreme  court  or  to  the 
county  court  of  the  county,  wherein  the  real  property  is  situated, 
for  authority  to  agree  to  a  partition  of  the  real  property.  Where 
such  application  affects  the  interests  of  an  incompetent  person 
who  has  been  committed  to  a  state  institution,  and  is  an  inmate 
thereof,  notice  of  such  application  must  be  given  to  the  superin- 
tendent, acting  superintendent,  or  state  officer  having  speeial 
jurisdiction  over  the  institution  where  the  incompetent  person 
IS  confined. 

2  R.  S.   3IRQ,  331,  {§  8ti  and  88  (2  Edm.  841);  L.  180S,  ch.   4M.     la  tOtCt 
Sept.   1,  1006. 

5  1691.  Contents  of  petition. 

Such  an  application  must  be  by  a  petition,  which  must  describe 
the  real  property  proposed  and  to  be  partitioned;  must  state  tho 
rights  and  interests  of  the  several  owners  thereof;  must  specify 
the  particular  partition  proposed  to  be  made;  and  must  be  verified 
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by  affidavit.    The  court  may  order  notice  of  the  application  to  be 
given  to  such  persons  as  it  thinks  proper. 

Id..    {    87. 

S  1S08.   [Am'dy    1886.]    Court  may   antiterise    partlUon. 

If,  after  due  inquiry  into  the  merits  of  the  application,  by  a 
reference  or  otherwise,  the  court  is  of  the  opinion  that  the 
interests  of  the  iufant,  or  of  the  idiot,  lunatic,  or  habitual 
drunkard  will  be  promoted  by  the  partition,  it  may  make  an 
order  authorizing  the  petitioner  to  agr^e  to  the  partition  pro- 
posed, and  in  the  name  of  the  infant,  or  of  the  idiot,  lunatic,  or 
habitual  drunkard,  to  execute  releases  of  his  right  and  interest 
in  and  to  that  part  of  the  property  which  falls  to  the  shares  of 
the  other  joint-tenants  or  tenants  in  common.  The  court  may, 
in  its  discretion,  for  the  furtherance  of  the  interests  of  said 
infant,  idiot,  lunatic,  or  habitual  drunkard,  direct  i)artition  to 
be  so  made  as  to  set  off  to  him  or  them  his  or  their  share  in 
common  with  any  of  the  other  owners,  provided  the  consent  in 
writing  thereto  of  such  owners  shall  be  first  obtained. 
2  R.  S.  330,  331.  $$  87  and  90;  L.   1886,  cb.  208. 

i  1503.  Effect  of  releases. 

Releases  so  executed  have  the  same  yalidity  and  effect,  as 
if  they  were  executed  by  the  person  in  whose  behalf  they  are 
executed,  and  as  if  the  infant  was  of  full  age,  or  the  idiot, 
lunatic,  or  habitual  drunkard  was  of  sound  mind,  and  competent 
to  manage  his  affairs. 
Id.,  S{  88a  and  91,  am'd. 

I  1694.   TAiu'd,  1«11.]     Wben  tlie  state  Is  Interested.  ^^^^'^^''^''^ 

The  people  of  the  state  may  be  made  a  party  defendant  to 
an  action  for  the  partition  of  real  property,  in  the  same  manner 
88  a  private  person.  In  such  a  case,  the  summohs  must  be 
served  upon  the  attorney-general,  who  must  appear  iu  behalf  of 
the  people,  but  where  the  people  of  the  state  of  New  York  are 
made  a  party  defendant,  as  herein  provided,  the  complaint  shall 
set  forth,  in  addition  to  the  other  matters  required  to  be  set 
forth  by  the  code  of  civil  procedure  detailed  facts  showing  tl»o 
natnre  and  extent  of  the  interest  in  or  lien  on  the  said  real  prop- 
erty of  the  people  of  the  state  of  New  York  and  the  reason  for 
making  the  peofile  a  party.  Upon  failure  to  state  such  facts, 
the  complaint  shall  be  dismissed,  as  to  the  people  of  the  state 
of  New  York. 

Id.,  It  92  and  83,  am'd.     Am'd  L.  1911.  ch.  20,  In  effect  Sept.  1.  1911. 

I  1695.  KxempUILed  copy  of  Jadnrment  may  be   recorded. 

An  exemplified  copy  of  the  judgment-roll,  or  of  the  final  judg- 
ment, in  an  action  for  partition,  may  be  recorded,  in  the  office 
for  recording  deeds,  in  each  county  in  which  any  real  property 
affected  thereby  is  situated. 

L.  18ft6,  cb.  182,  I  2  (4  Edm.    438). 
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Ajstion  for  dmoer, 

r.tWD  et  airtloD  for  d 


I  1IW6.  [Am'd,  1880.]    UHillktlon  of  action  tor 

An  actfoD  for  dower  must  be  commenced  bj  b  widow,  withta 
twent7  7eara  a.fter  Ihe  death  of  her  huab&iid;  bat  if  she  U,  at 
the  time  of  hia  d<?nth,  either: 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insaae:  or 

3.  Imprisoned  on  a  crlminai  charge,  or  in  execution  upon  con- 
victioQ  of  a  criminal  offence,  for  a  term  lees  than  for  life; 

The  time  of  anch  a  disability  Is  not  a  part  of  the  time  limited 
bj  this  section.  And  if  at  any  time,  before  such  claim  of  dower 
has  l>ecome  barred  by  the  above  lapse  of  twenty  years,  the  owner 
or  owners  of  the  lands  sHbjert  to  such  dower,  being  in  poBaesskin, 
■hall  have  recognized  soch  claim  of  dower  by  any  stateraenl 
contained  in  a  writing  nndpr  seal,  sabseribed  and  acknowledged 
In  the  manner  entitling  a  deed  of  real  estate  to  be  recorded,  or 
If  by  any  jndgment  or  decrpe  nf  a  onnrt  of  record  within  the 
same  time  and  concerning  the  Innds  in  (inestlon,  wherein  snch 
owner  or  owners  were  pHrties,  such  right  of  dower  shall  haie 
been  distinctly  recognized  as  a  siibfiistlng  claim  Bgalnst  said 
lands,  the  time  after  the  death  of  her  hnsband,  and  previous 
to  snch  acknowledgment  In  writing  or  such  recognitioD  by 
Judgment  or  decree,  is  not  a  part  of  the  time  limited  by  thu 
■ectlon. 

t  B.  8.  743.  t  IS  (1  Bldm.  f»t1. 

I  IBOT.  AvKtnat  ivkom  Betton  to  b«  broav^t. 

Where  the  property.  !n  which  dower  is  claimed.  Is  aetnall; 
vccnpied,  the  occupant  tbpreof  must  be  made  defendant  In  t^ 
action.    Where  it  is  not  bo  occnpfed,  the  sctlon  moat  be  lMVi0it 
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against  some  person  exercising  acts  of  ownership  thereupon,  or 
claiming  title  thereto,  or  an  interest  therein,  at  the  time  of  the 
commencement  of  the  action. 
See  S  1502,  ante. 

i  1B98*  [Am'd,  1913.]     "Who  may  be  Joined  a«  defemdanta. 

1.  In  either  of  the  cases  specified  in  the  last  section,  any 
other  person,  claiming  title  to,  or  the  right  to  the  possession  of, 
the  real  property  in  which  dower  is  claimed,  may  be  joined 
as  defendant  in  •the  action. 

2.  The  people  of  the  state  of  New  York  may  be  made  a  party 
defendant  in  an  action  for  dower  where  the  people  of  the  state 
of  New  York  have  an  interest  in  or  a  lien  uik)u  the  lands 
affected  thereby,  in  the  same  manner  us  a  priyate  person.  In 
such  o  case  the  summons  must  be  served  upon  the  attorney- 
general,  who  must  appear  in  behalf  of  the  people.  Bnt  where 
the  people  of  the  state  of  New  York  are  made  a  party  defend- 
ant, as  herein  provided,  the  complaint  shall  set  forth,  in  addition 
to  the  other  mutters  required  to  be  set  forth  by  the  code  of 
ciTil  procedure,  detailed  facts  showing  the  particular  nature  of 
the  interest  in  or  the  lien  on  the  said  real  property  of  the  i)eople 
of  the  state  of  New  York  and  the  reason  for  making  the  people 
a  party  defendant.     Upon  failure  to  state  sucn  facts  the  com- 

?2aint  shall  be  dismissed  as  to  the  people  of  the  state  of  New 
ork. 
See  1$  452,  1503,  ante.     Am*d  L.  1013.  cb.  773.  In  effect  Sept.  1,  1913. 

f  1599.  Id.|  where  defendant*  claim  In  ■e^'eralty. 

In  an  action  to  recover  dower,  in  a  distinct  parcel  of  real 
property  of  which  the  plaintififs  nusband  died  seized,  or  in  all 
the  real  property  which  ue  aliened  by  one  conveyance,  all  the 
persons  in  possession  of,  or  claiming  title  to,  the  property,  or 
any  part  thereof,  may  be  made  defendants,  although  they 
possess  or  claim  title  to  dilferent  portions  thereof  in  severalty. 

I  lOOO.  Damaftres  may  be  reeorered;  how^  entlmated. 

Where  a  widow  recovers,  in  an  action  therefor,  dower  in 
property,  of  which  her  husband  died  seized,  she  may  also  recover, 
in  the  same  action,  damages  for  withholding  her  dower,  to  the 
amount  of  one-third  of  the  annual  value  of  the  mesne  profits  of 
(he  property,  with  interest;  to  be  computed,  where  the  action  is 
against  the  heir,  from  her  husband's  death,  or,  where  it  is 
against  any  other  person,  from  the  time  when  she  demanded 
her  dower  of  the  defendant;  and  in  each  case,  to  the  tirno  of 
the  trial,  or  application  for  judgment,  as  the  case  may  be;  but 
not  exceeding  six  years  in  the  whole.  The  damages  shall  not 
indade  any  thing  for  the  use  of  permanent  improvements,  made 
after  the  death  of  the  husband. 

1  R.  S.  742.  H  19*  20  and  21  (1  Edm.  694). 

flOOl.  Id.;  In  action  asralnst  alienee  of  Imsband. 

Where  a  widow  recovers  dower,  in  a  case  not  specified  in  the 
last  fection,  she  may  also  recover,  in  the  same  action,  damages 
for  withholding  her  dower,  to  be  computed  from  the  oommeuce- 
ment  of  the  action;  but  they  shall  not  include  any  thing  for  the 
use  of  permanent  improvements,  made  since  the  property  was 
aliened  oy  her  husband.  In  all  other  respects,  the  same  must 
be  computed  as  prescribed  in  the  last  section. 
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I  1002.  Id.  I  ^Fhere  several  pareelsy  ete« 

The  last  two  sections  do  not  authorize  the  recovery,  against  a 
defendant  who  is  joined  with  others,  of  damages  for  withholding 
dower,  in  any  portion  of  the  property  not  occupied  or  claimed 
by   him. 

See  if  1588  and  1589,  ante. 

8  IOCS*  Id. I  avatmat  beim,  etCt  alienlas  land. 

Vv'here  a  widow  recovers  dower  in  real  property  aliened  by 
the  heir  of  her  husband,  she  may  recover,  in  a  sc^parate  action 
against  him,  her  damages  for  withholding  her  dower,  from  the 
time  of  the  death  of  her  husband  to  the  time  of  the  alienation, 
not  exceeding  six  years  m  the  whole.  The  sum  recovered  from 
him  must  be  deducted  from  the  sum,  which  she  would  otherwise 
be  entitled  to  recover  from  the  grantee;  and  any  sum  recovered 
as  damages  from  the  grantee,  must  be  deducted  from  the  snm, 
which  she  would  otherwise  be  entitled  to  recover  from  the  heir. 

1  B.  S.  743,  f  22  (1  Edm.  G94). 

I  1004.  Action  barred  br  anAlipinient  of  do^ver. 

The  acceptance,  by  a  widow,  of  an  assignment  of  dower,  In 
satisfaction  of  her  claim  upon  the  property  in  question,  bars  an 
action  for  dower,  and  may  be  pleaded  by  any  defendant. 

Id.,  I  23. 

{  1605.  CollnnlTe  recovery  not  to  prejadlce  Infant. 

Where  a  widow,  not  having  a  right  to  dower,  recovers  dower 
against  an  infant,  by  the  default  or  collusion  of  his  guardian, 
the  infant  shall  not  be  prejudiced  thereby;  but  when  he  comes 
of  full  age,  he  may  bring  an  action  of  ejectment  against  the 
widow,  to  recover  the  property  so  wrongfully  awarded  for  dower, 
with  damages  from  the  time  when  she  entered  into  possessioB. 
although  that  is  more  than  six  years  before  the  commencement 
of  the  action. 

Id.,   I  24,  am'd. 

1  1006.  Complaint. 

The  complaint,  in  an  action  for  dower,^  must  describe  the 
property,  as  prescribed  In  section  1511  of  this  act;  and  must  set 
forth   the  name  of  the  plalntififs  husband. 

2  ft.  ».  30-1,  f  10  (2  Rdm.  313j,  am'd.     Sec  |  1490,  ante. 

S  1007.  Interloontory  Indarment  for  admeaanrenicnt. 

If  the  defendant  makes  default  in  appearing  or  pleading;  or 
if  the  right  of  the  plaintiff  to  dower  is  not  disputed  by  the 
answer;  or  if  it  appears,  by  the  verdict,  report,  or  decision  upon 
a  trial,  that  the  plaintiff  is  entitled  to  dower  in  the  real  proi)erty 
described  in  the  complaint,  an  interlocutory  judgment  must  be 
rendered;  which,  except  as  otherwise  prescribed  in  this  article, 
must  direct  that  the  plaintiff's  dower  in  the  property,  partlcQ- 
larly  d(»s<ribing  it,  be  admeasured  by  a  referee,  designated  in 
the  judgment,  or  by  three  reputable  and  disinterested  freeholders^ 
designated   therein,  as  eonmiissioners  for  that  purpose. 

Basoil  on  2  R.  S.  311.  J  55;  hi.  440  (2  Rdm.  320,  611). 

I  1008,  Oath  of  commisalonersy  etc.|  removali  fLlUnm 
Tttcniii'y. 

Each  of  the  commissioners,  or  the  referee,  as  the  case  requires, 

mUKt,  before  entering  upon  the  execution  of  his  duties,  subscribe 

and  take  nn  oath,  before  an  olHcer  specified  in  section  842  of  this 

act,  to  the  effect,  that  he  will  faithfully,  honestly  and  Impartiaily 

(liseharge  the  trust  reposed  in  him.     The  oath  must  be  filed  with 

the  derk,   before  a  conimissiaftt    or  a   referee  enters  upon  the 

soo 
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nerution  of  his  da  ties.     The  conrt  may,  at  any  time,  remorc 

the  referee,  or  either  of  the  commissi ouers.     If  either  of  them 

uips,  resii^us,  or  neglects  or  refuses  to  serve,  or  is  removed,  the 

court  may,   from   time   to  time,   appoint   another   person   in   bis 

plaw. 
2  R.  8.  -iW.  11  11  m&d  12  (2  IBdm.  912),  mn'd.     See  |  IMO.  ante. 

I  1W9.  Dower,  bo'tr  Adaie«s«red. 

The  referee  or  the  commisfiioners  must  execute  their  duties  in 
the  following  manner: 

1.  They  must,  if  it  la  practicable,  and,  in  their  opinion,  for 
the  best  interests  of  all  the  parties  concerned,  admeasure  and 
lay  off/  as  speedily  as  iK>6sibIe,  as  the  dower  of  the  plaintiff,  a 
distinct  parcel,  constituting  the  one-third  part  of  the  real  prop- 
erty of  which  doiCer  is  to  be  admeasured,  designating  the  part 
M>  laid  off  by  poets,  stones,  or  other  peniuinent  mouuments. 

2w  In  making  the  admeasurement,  they  must  take  into  con- 
sideration any  permanent  improvements,  made  upon  the  real 
property,  after  the  death  of  the  plaintiffs  husband,  or  after  the 
alienation  thereof  by  him;  and,  if  practicable,  those  improvements 
■nist  be  awarded  within  the  part  not  laid  off  to  the  plaiutifi;  or, 
if  it  is  not  practicable  so  to  award  th(>m,  a  deduction  must  be 
made  from  the  part  laid  off  to  the  plaintiff,  proportionate  to  the 
benefit  which  she  will  derive  from  so  much  of  tboae  improve- 
ments, as  is  included  in  the  part  laid  off  to  her. 

9.  If  ft  Is  not  practicable,  or  If,  in  the  opinion  of  the  referoo 
or  commissioners,  it  is  not  for  the  best  interests  of  all  the  pnrties 
roncerned,  to  admeasure  and  lay  off  to  the  plaintiff  a  distinct 
Wrcel  of  the  property,  as  prescribed  in  the  foregoing  subdivisltms 
of  this  section,  they  must  report  that  fart  to  the  court. 

4.  They  may  employ  a  surveyor,  with  the  necessary  assistants, 
to  aid  in  the  admeasurement. 

2  E.  8.  489,  I  13,  as  am'd  by  L.  1860,  €h.  4S3,  |  1. 

S  161 0.  Report  tliere«p«ii. 

All  the  commissionei^  muBt  meet  together  in  the  performnnce 
of  any  of  their  duties;  but  the  acts  of  a  majority  so  met  are 
valid.  The  referee,  or  the  commissi ont»rs,  or  a  majority  of  thrm, 
must  make  a  full  report  of  their  proceedings,  specifying  therein 
the  manner  In  which  they  have  discharged  their  trust,  with  the 
itpuis  of  their  charges,  and  a  particular  description  of  the  portion 
admeasured  and  laid  off  to  the  plaintiff;  or,  if  they  report  that 
it  is  not  practicable,  or,  in  their  opinion,  it  is  not  for  the  best 
interests  of  all  the  parties  concerned,  to  adnieasnre  and  lay  off  a 
^stinct  parcel  of  the  property,  of  wnich  dower  is  to  he  ndnieas- 
orcd,  thi?y  must  state  the  reasons  for  that  opinion,  and  nil  the 
facts  relating  thereto.  The  report  must  be  acknowled^rod  or 
proved,  and  certltied,  in  like  manner  as  a  deed  to  be  recorded, 
aad  must  be  filed  in  the  office  of  the  derk. 

Id.,  i  13,  am'd  by  L.  1869.  ch.  433.  I  2. 

I  1011.  Settlniir  aside  report. 

Upon    the  «{»plicatiou  of  any  party   to  the  action,   and    upon 

f<jud  cgiJiM*  sUowa,  the  court  may  »et  aside  the  report,  and,  if 

necessary,    may   appoint   new   commissioners,   or   a    new   referee, 

who  must  |)roceed,  on  prescribed  in  this  titie,  with  re^pe<:t  to 

thrMie  first   appointed. 
1<L.  I  16,  ajn'd. 

I  t012.  Feen  «n4  expenaeH, 

The  ffes  sind  expenses  of  the  conmiissioners,  or  of  *he  roforce, 
indudiuf;  the  expense  of  a  survey,  when  it  is  made,  must  be  tnxecl 
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under  the  direction  of  the  court;  and  the  amount  thereof  must 
be  paid  by  the  plaintiff,  and  allowed  to  her,  u|>ou  the  taxation 
of  licr  costs. 

SulMtiluteU  fur  Id.,  |  25.     See'S  1555,  ftntc. 

f  1013.  Final  Jndflrment. 

Upon  the  report  beini?  confirmed  by  the  court,  final  judgment 
must  be  rendered.  If  the  referee  or  commissioners  have  admeas* 
ured  nnd  laid  off  to  the  plaintiff  a  distinct  parcel  of  the  propertj, 
the  judgment  mu8t  award  to  her,  during  her  natural  Jife,  the  pos- 
session of  that  parcel,  describing  it,  subject  to  the  payment  of 
all  taxes,  assessments,  and  other  charges,  accruing  thereupon 
after  she  takes,  possession.  If  the  referee  or  the  commissioners 
report,  that  it  is  not  practicable,  or  that,  in  his  or  their  opinion, 
it  is  not  for  the  best  interests  of  all  the  parties  concerned,  so  to 
admeasure  and  lay  ofif  a  distinct  parcel  of  the  property,  the  final 
judgment  must  direct,  that  a  sum,  fixed  by  the  court,  and  speci- 
fied therein,  equal  to  one-third  of  the  rental  value  of  the  real 
property,  as  ascertained  by  a  reference  or  otherwise,  be  paid  to 
the  plaintiff,  annually  or  oftener,  as  directed  in  the  judgment, 
during  her  natural  life,  for  her  dower  in  the  property;  and  that 
the  sum  so  to  be  paid,  be  and  remain  a  charge  upon  the  prop- 
erty,  during  her  natural  life.  The  final  judgment  may  also 
award  damages  for  the  withholding  of  dower. 

See  2  li.  S.  4SU,  |  18,  and  U  1800,  cU.  433,  {  3  (7  Edm.  449). 

I  1014.  Plalntllf  may  recover  imiii  airardedt  court  miiy 
modify  Jndirnieut. 

The  plaintiff  may,  from  time  to  time,  maintain  an  action 
against  the  owner,  or  a  person  who  was  the  owner  of  the  prop- 
erty, to  recover  any  instalm(>nt  of  tlie  sum,  so  awarded  to  her 
for  her  dower,  which  became  due  during  his  ownership,  and 
remains  unpaid.  Or.  if  an  instalment  remains  due  and  unpaid, 
she  may  maintain  an  action  to  procure  a  sale  of  the  property* 
and  enforce  the  payment  of  the  instalments,  due  and  to  become 
due,  out  of  the  proceeds  of  the  sale.  Such  an  action  must  be 
conducted,  as  if  the  charge  upon  the  real  property  was  a  mort- 
gage to  the  same  elTect.  If,  at  any  time,  it  is  made  to  appear  to 
the  court,  that  the  rental  value  of  the  real  property  has  materi- 
ally increased  or  diminished,  the  court  may,  by  an  order,  to  he 
nmde  upon  notice  to  all  the  persons  interested,  modify  the  final 
judgment,  by  increasing  or  diminishing  the  sum  to  be  paid  to 
the  plaintiff. 

L.  1800,  cU.  433,  |  3. 

S  1015.  Janlor  Incambrancemi  not  affected  by  adiiieaitiftr<e« 
ment. 

WIkto  a  portion  of  the  property  is  admeasured  and  laid  off 
to  the  plaintiff  as  her  dower,  a  lien,  which  is  inferior  to  the 
plaintiff's  right  of  dower,  attaches,  during  the  life  of  the  plain* 
tiff,  to  the  residue,  or  to  th«  portion  or  share  of  the  roAidne 
which  was  sul)ject  to  it,  as  if  the  portion  laid  off  to  the  plain- 
tiff had  not  been  a  part  of  the  property. 

L.  1870,  ch.  717,  {  2,  am'd  by  L.  1874,  cli.  258  (»  Bdm,  880). 

f  1010.  Appeal  not  to  stay  exeentlon,  if  nndertalrtitar  la 
grtven. 

An   appeal   from   a   final   judgment,   awarding  to   the  plaintift 

possession  of  the  part  admeasured  and  laid  off  to  her,  does  not 

stay  the  execution  thereof,  unless  the  court,  or  a  judge  thereof* 

grants  an  order  directing  such  a  stay.     Such  an  order  shall   not 

be  granted,  if  an   undertaking  is  given  on  the  part  of  tik« 
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ipo&dent,  with  one  or  more  snretieB,  approved  by  the  court,  ot 
a  jnd^e  thereof,  to  the  effect  that,  if  the  judgment  appealed  from 
is  rerersed  or  modified,  and  restitution  is  awarded,  she  will  pay, 
to  the  person  entitled  thereto,  the  value  of  the  use  and  occupa- 
tion of  the  part  so  admeasured  and  laid  off  to  her.  or  of  the 
portion,  restitution  of  which  is  awarded,  during  the  time  she 
aolds  posaesaion  thereof,  by  virtue  of  the  judgment* 

L.  188».  eh.  43S,  §  4  <7  BOm.  4fi0).    See  ff  1331,  ISfiS. 

i  1017.  PlalntllK  may  consent  to  IfeoetT'e  m.  yross  svni. 

In  an  action  for  dower,  the  plaintiff  may,  at  any  time  before 
an  interlocutoty  judgment  is  rendered,  by  reason  of  the  defend- 
ant's default  in  appearing  or  pleading,  or,  where  an  issue  of 
fact  is  joined,  at  any  time  before  the  commencement  of  the  trial, 
file  with  the  clerk,  a  consent  to  accept  a  gross  sum,  in  full  satis^ 
faction  and  discharge  of  her  right  of  dower  in  the  real  property 
described  in  the  complaint.  Such  a  consent  must  be  in  writing, 
and  acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded.  A  copy  thereof,  with  notice  of  the  filing, 
must  be  served  upon  each  adverse  party  who  has  appeared,  or 
who  appears  after  the  filing.  ^ 

h,  1870.  eh.  717,  I  1  (7  Bdm.  771).  am'd. 

I  1618.  Defendant  saay   consent  to   9»t  it|   vrooeedlavs 
tkevenpon. 

At  any  time  after  a  consent  is  filed,  as  prescribed  in  the  last 
section,  and  before  an  interlocutory  judgment  is  rendered,  any 
defendant  may  apply  to  the  court,  upon  notice,  for  an  order 
granting  him  Irave  to  pay  such  a  gross  sum.  Thereui)on  the 
court  may.  In  its  discretion,  and  upon  such  terms  as  justice  re- 
quires, ascertain  the  value  of  the  plaintiff's  right  of  dower  in  the 
property,  by  a  reference  or  otherwise,  and  make  an  order,  direct- 
uig  payment,  by  the  applicant,  of  the  sum  so  ascertained,  within 
a  time  fixed  by  the  order,  not  exceeding  sixty  days  after  service 
of  a  copy  thereof;  and  directing  the  execution  by  the  plaintiff 
of  a  release  of  her  right  of  dower,  upon  receipt  of  the  money. 
Obedience  to  the  order  may  be  enforced,  either  by  punishment 
for  contempt,  or  by  striking  out  the  pleading  of  the  offending 
party,  and  rendering  judgment  against  him  or  her  or  in  both 
modes.  ^ 

S  1619.  Interlocutory  JnAirnient  for  sale. 

Where  the  plaintiff's  consent  has  been  filed,  as  prescribed  in 
the  last  section  but  one,  and  she  is  entitled  to  an  interlocutory 
judgment  in  the  action,  the  court  must,  upon  the  application  of 
either  party,  ascertain,  by  reference  or  otherwise,  whether  a  dis- 
tinel  parcel  of  the  property  can  be  admeasured  and  Inil  off  to 
the  plaintiff,  as  tenant  in  dower,  without  material  injury  \o  the 
intereffts  of  the  parties.  If  it  appears  to  the  court,  that  a  distinct 
parcel  cannot  oe  so  admeasured  and  laid  off,  the  interlocutory 
judgment  must,  except  in  the  case  specified  in  the  next  section, 
direct  that  the  property  be  sold  by  the  sheriff,  or  by  a  referee 
designated  therein;  and  that,  upon  the  confirmation  of  the  sale, 
each  party  to  the  action,  and  every  person  deriving  title  from, 
through,  or  under  a  party,  after  the  filing  of  the  judgment-roll, 
sr  of  a  notice  of  the  pendencv  of  the  action,  as  prescribed  in 
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article  ninth  of  this  title,  be  barred  of  and  fiom  any  rigiit,  titk^ 
or  intereat  In  or  to  the  property  aold. 

L.  18T0,  cb.  TIT,  «  1  and  S,  «mM. 

^T^  /fi  mo.  I4.|  «lreetiii«  m  part  to  be  laM  «C. 

In  a  case  specified  in  section  1617  of  this  ect,  whevs  the  prop* 
erty,  or  a  part  thereof,  consists  of  one  or  more  TaeaaC  or  vnim- 
proved  lots,  the  plalntiff'a  consent  may  eontain  a  stipulation  to 
take  a  distinct  parcel,  out  of  those  lots,  in  lieu  of  a  gross  sum* 
In  that  caae»  the  interlocutory  judgment,  instead  of  directing  a 
sale,  may  direct  if  It  appears  to  be  jnst  so  to  do,  that  comrnlfl^ 
aioners  be  appointed  to  admeasure  and  lay  off  to  tlie  plaintiff  a 
distinct  parcel,  ont  of  the  racant  or  unimproTcd  kits;  aad,  if 
there  is  any  other  property,  that  it  be  sold,  and  a  gross  sum  be 
paid  to  her  ont  of  the  proceeds  thereof,  as  prescribed  in  the  aext 
three  sections.  The  plaintiff's  title  to  each  distinct  paroel,  ad- 
measured and  laid  off  to  her,  as  prescribed  in  this  sectioD,  is 
tiiat  of  an  estate  of  inheritance  in  fee  simple*  In  admeasuring 
and  laying  off  the  same,  the  commissioners  must  consider  4)nan- 
tity  and  quality  relatively,  According  to  the  valne  of  the  plaintiff's 
right  of  dower  In  the  Tacant  or  nnimproyed  lots,  ont  of  wiiieh 
the  admeasurement  is  to  be  made;  wn&cfa  must  be  asoertained« 
in  proportion  to  the  value  of  those  lots,  as  prescribed,  in  the  next 
three  sections,  for  fixing  a  gross  sum  to  be  paid  to  her  out  of 
the  proeeeds  of  a  taJe. 

f/b^'^    i  KX21.  lilens  to  1>o  nsoertnlmeA. 

Before  an  interlocutory  judgment  is  ivendered  fbr  the  sale  ot 
the  property,  the  court  must  direct  a  reference  to  ascertahi 
whetner  any  person,  not  a  party,  has  a  lien  upon  the  property, 
or  any  part  thereof.  Except  as  otherwise  expressly  prescribed  in 
this  article,  the  proceedings  upon  and  subsequent  to  the  refer^ 
eace  mnst  be  tiiQ  same,  as  prescribed  in  article  second  of  this 
dtk^  where  a  reference  Im  made  oa  prescribed  in  section  1501 
of  this  act. 

M.,  •  2.  ■m*4  br  I*.  1674,  cb.  218  4»  Eds.  8«». 


I  1«9B.  UL|  pAxmoMt  off  or  sAle  smlilcoA  tOb 

Where  the  interlocutory  judgment  directs  a  sale,  if  the  rlf{hft 

of  dower  of  the  plaintiff  is  inferior  to  any  other  lien  upon  the 
property,  the  judgment  may,  in  the  discretion  of  the  court,  direct 
that  the  property  be  sold  either  subject  to  the  lien,  ot  discharged 
from  the  lien;  and,  in  the  Uittor  case,  that  the  officer  malting  the 
sale  pay  the  amonnt  of  the  lien,  4(mt  of  the  pioeeedt  of  the  sale 

Id.,  14. 

i  less*  Report  of  sate. 

Immediately  after  completing  the  sale,  and  esecntinff  <Jie  proper 
eouTeyanee  to  the  purchaser,  tlie  officer  making  the  sale  noast 
make  and  file  with  the  dork  a  report  thereof,  showinir  the  aam^ 
of  the  purchaser,  and  the  purchase-price  paid  by  him,  or,  it  the 
property  was  sold  in  parcels,  tlie  name  of  eaeh  onrehsser,  aad 
Hie  price  and  n  description  of  (he  oarcel  sold  to  mmi  the  < 
which  the  ofilcer  has  paid  out  of  tlic  proceeds  of  the  sale, 
soant  to  die  interlocutory  judgment;  the  purpose  for  whiidi 
payment  was  made;  the  amount  and  items  oC  his  Cees  aad 
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^tenses;  and  the  net  amonnt  of  the  proceedSt  after  4edttcting  the 

paTments. 

L.  1S70,  cb.  717,  i  6. 

I  ia94.  FijftAl  Judsment  thereott. 

Upon  confinning  the  sale,  the  court  must  ascertain,  by  a  refer- 
ence or  otherwise,  the  rights  and  interests  of  each  of  the  parties 
in  and  to  the  proceeds  of  the  sale,  and  also  what  gross  sum  of 
money  is  equal  to  the  value  of  the  plaintiff's  dower  in  the  net 
proceeds  of  the  sale,  calculated  upon  the  principles  applicable  to 
life  annuities.  The  court  must  thereupon  render  final  judgment, 
confirming  the  sale,  and  directing  that  the  gross  sum  so  ascer- 
tained be  paid  to  the  plaintiff,  in  full  satisfaction  of  her  right  of 
dower;  and  that  the  remainder  of  the  proceeds  of  the  sale  be 
distributed  among  the  persons  entitled  thereto. 

Id..  I  6,  am'd. 

f  IttSS*  Certain  pvo-vialons  of  article  second  made  ap« 
»U«abla. 

The  proTifllons  of  article  second  of  this  title,  relating  to  a  sale 
made  as  prescribed  in  that  article,  and  to  tlie  distribution,  inyest- 
meat,  and  care  of  the  proceeds,  apply,  aa  far  aa  they  are  appli- 
cable, to  a  sate  made  as  prescribeid  in  this  article,  and  to  the 
distribution  of  the  proceeds  of  a  sale,  as  prescribed  ia  the  last 
•ectlon.  ^ 

See  SI  1080.1686.  ante. 
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▲RTICLB  FOURTH. 

Action  to  foreclose  a  mortgage. 

See.  1626.  Final  Judgment;  what  to  contain. 

1627.  Penum   liable   for    tiwrtirftKe   debt   may    be  made  defendant,   ete.; 

when  people  of  8tate  may  be  made  a  party. 
1028.  Oth<»r  actions  for  mortf^ngu  debt,   when   prohibited. 
]«29.  Complaint  to  state  wheilier  such   action  brougbt. 
1630.  If  Judgment  rendered  therein,  execution  must  be  retnriMd. 
KSil.  Notice  of  pendency  of  action  to  be  filed. 
1632.  KfTcct  of  conveyance  uifou  aule. 
l(Ki.'{.  Disposition   of   BuriilU9. 

UCU.  Wlien  complaint  to  be  dlsmifnied  on  payment  of  Bam  doe. 
16,15.  Payment  after  Judgment;   wlien  proceedinga  to  be  stayed. 
1(>.36.  When  part  only  of  the  property  to  be  sold. 
1037.  When  the  whole  property  may  be  sold. 

I  1620.  Final  Jndjirineiit)  \rhat  to  contain. 

In  an  action  to  foreclose  a  mortgape  upon  real  property,  if  the 
I,iiiintifF  becomes  entitled  to  final  jiulpment,  it  must  direct  the 
ijale  of  the  property  mortjxa^ed,  or  of  sncb  part  thereof  as  is 
eutlicient  to  dischai-ffe  the  mortgage  debt,  the  expenses  of  the 
sale,  and  the  coats  of  the  action. 
2  B.   S.   101.   I   151   (2  Edm.   199). 

i  1627.  [Am'd,  1808,  1008,  1011,  1012.]  Person  liable  for 
mortgrasre  debt  may  be  made  defendant,  etc.;  Ti^l&en  people 
of  state  may  be  made  a  party. 

1.  Any  person  who  is  liable  to  the  plaintiff  for  the  payment  of 
the  debt  secured  by  the  mortgage  may  be  made  a  defendant  in 
the  action;  and  if  he  has  appeared  or  has  been  personally  served 
with  the  summons,  the  final  judgment  may  award  payment  by 
him  of  the  residue  of  the  debt  remaining  unsatisfied,  after  a  sale 
of  the  mortgaged  property,  and  the  application  of  the  proceeds, 
^,(p pursuant  to  the  directions  contained  therein. 
j_e 3?i '  2.  The  people  of  the  state  of  Now  York  may  be  made  a  party 

ir'^"^  .,  2, '.  defendant  to  an  action  for  the  foreclosure  of  a  mortgage  on  real 
^.U  "^  property,  where  the  people  of  the  state  of  New  York  have  an 
interest  in  or  a  lien  on  the  said  real  property  subsequent  to  the 
lien  of  the  mortgage  sought  to  be  foreclosed  in  said  action,  in 
the  same  manner  as  a  private  person.  In  such  a  case  the  snm- 
mons  must  be  served  upon  the  attorney-general,  who  must  Ap- 
pear in  behalf  of  the  people,  but  where  the  people  of  the  state  ol 
New  Y'ork  are  made  a. party  defendant,  as  herein  provided,  the 
complaint  shall  set  forth,  in  addition  to  the  other  matters  required 
to  be  set  forth  by  the  code  of  civil  procedure  detailed  facts  show- 
ing the  particular  nature  of  the  interest  in  or  the  lien  on  the  said 
real  property  of  the  people  of  the  state  of  New  York,  and  the 
reason  for  making  the  people  a  party  defendant.  Upon  failure  to 
state  such  facts,  the  complaint  shall  be  dismissed  as  to  the  peo- 
ple of  the  state  of  New  York. 

3.  In  all  cases  where,  prior  to  September  first,  nineteen  hundred 
and  eight,  the  attorney-general  shall  have  appeared  in  behalf  of 
the  people  of  this  state,  in  an  action  for  the  foreclosure  of  a  mort- 
gage, such  appearance  shall  be  as  valid  and  effectual  as  though 
chapter  two  hundred  and  eighty-four  of  the  laws  of  nineteen  hoii- 
dred  and  eight  had  been  in  force  at  the  time  of  such  appeararce^ 
whether  such  actions  were  pending  or  concluded  when  such  chap- 
ter took  effect,  anything  in  such  chapter  to  the  contrary  notwith- 
standing, provided,  however,  that  nothing  herein  contained  shafl 
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affect  the  right  or  title  of  any  person  claiming  such  real  property 
under  letters  patent  issued  by  the  people  of  the  state,  for  a  valu- 
able consideration  before  this  act  snail  take  effect. 

Id..  IS  102  and  164,  and  Co.  Proc.  part  of  fi  107.  L-  1899,  ch.  628;  L.  1908» 
cb.  tMxU.   1911,  ch.  25;  L.  1912.  ch.888.In  effect  Sept.   1.   1912. 

I  1028.  OtUer  Actions  for  mortsaiTo  debt^  Trkea  proUb* 
Ited. 

While  an  action  to  foreclose  a  mortgage  upon  real  property  is 
pending  or  after  final  judgment  for  the  plaintiff  therein,  no  other 
action  shall  be  commenced  or  maintained,  to  recover  any  part 
of  the  mortgage  debt,  without  leave  of  the  court  in  which  the 
former  action  was  brought. 

Id..  8  153. 

I  1629.  Complaint  to  state  ivbetber  sncli  action  bronirltt. 

The  complaint,  in  an  action  to  foreclose  a  mortgage  upon  real 
property,  mast  state,  whether  any  otheV  action  has  been  brought 
to  recover  any  part  of  the  mortgage  debt,  and,  if  so,  whether 
any  part  thereof  has  been  collected. 

Id..  1166. 

1  iBsa.  If  JvdtfBient  rendered  tberein,  cjceentlon  mivst  be 

r«tnrned. 

Where  final  judgment  for  the  plaintiff  has  been  rendered,  in 
an  action  to  recover  any  part  of  the  mortgage  debt,  an  action 
shall  not  be  commenced  or  maintained  to  foreclose  the  mortgage, 
unless  an  execution  against  the  property  of  the  defendant  has 
been  issued,  upon  the  judgment,  to  the  sheriff  of  the  county 
where  he  resides,  if  he  resides  within  the  State,  or,  if  ho  resides 
without  the  State,  to  the  sheriff  of  the  county  where  the  judg- 
ment-roll is  filed;  and  has  been  returned  wholly  or  partly  un- 

attisfied. 

2  a.  8.  191,  I  160.     Sae  S  1432. 

I  1631.  Notice  of  pendency  of  action  to  be  flled. 

The  plaintiff  must,  at  least  twenty  days  before  a  final  judg- 
ment directing  a  sale  is  rendered,  file,  in  the  clerk's  office  of  each 
county  where  the  mortgaged  property  is  situated,  a  notice  of  the 
pendency  of  the  action,  as  prescrilwd  in  section  1670  of  this  act; 
which  must  specify  in  addition  to  particulars  required  by  that 
section,  the  date  of  the  mortgage,  tbe  parties  thereto,  and  the 
time  and  place  of  recording  it. 

Go,  Proc.,part  of  fi  132.     See  Rule  60. 

1  1632«  Effect  of  conveyance  npon  sale. 

A  conveyance  upon  a  sale,  made  pursuant  to  a  final  judgment, 
in  an  action  to  foreclose  a  mortgage  upon  real  property,  vests  in 
the  purchaser  the  same  estate,  only,  that  would  have  vested  in 
the  mortgagee,  if  the  equity  of  redempti^m  had  been  foreclosed. 
Such  a  c<mveyance  is  as  valid,  as  if  it  was  executed  by  the  mort- 
gagor and  mortgagee,  and  is  an  entire  bar  against  each  of  them, 
and  against  each  party  to  the  action  who  was  duly  summoned, 
ahd  every  person  claiming  from,  through  or  under  a  party,  by 
title  accruing  after  the  filing  of  the  notice  of  the  pendency  of 
the  action,  as  prescribed  in  the  last  section. 

2  R.  S.  191.  S  1S8. 


^ 


I  163d.  [Ani'd,  lOOS.]   Disposition  of  surplus;  duties  of  ,^  ,  ^ 


laklns  sale.  C,  ^"^  3 

If  there  is  any  surplus  of  the  proceeds  of  the  sale,  after  paying 
the  expenses  of  the  sale,  and  satisfying  the  mortgage  ddit  and 
the  costs  of  the  action,  it  must  he  paid  into  court,  for  the  usp  of 
the  person  or  persons  entitled  thereto.  If  any  part  of  the  siir- 
pins  remains  in  court  for  the  period  of  three  months,  tho  court 
must,  if  no  application  has  been  made  therefor,  and  may,  if  an 
application  therefor  is  pending,  direct  it  to  be  invested  at  inter- 

3&T 


f§  1634-37  MORTGAGE.  c.  U,t.  l,a.4 

est,  for  the  benefit  of  the  person  or  persons  entitled  thereto,  to 
be  paid  upon  the  direction  of  the  court.  Within  thirty  day* 
after  completing  the  sule,  and  executing  the  proper  conveyance 
to  the  purchaser,  unless  such  time  be  extended  by  an  -order  of 
the  court  entered  in  the  office  of  the  clerk  within  said  thirty 
days,  the  officer  making  the  sale  must  file  with  the  clerk  his  re- 
port under  oath  of  the  disposition  of  the  proceeds  of  the  sale, 
accompanied  by  the  vouchers  of  the  persons  to  whom  payments 
were  ordered  to  be  made. 

Id.,    lut  clause  of  fifi  168  and  100.     AA'd  h,   1908^  cli.  28i.     I&  «ffMt  8«pt 
1.    IIKIS. 

S  1634.  \¥]&eii  complaint  to  be  dtsmtflsed  on  pnyment  of 
mnan  doe. 

Where  an  action  is  brought  to  foreclose  a  mortgage  upon  real 
property,  upon  which  a  portion  of  the  principal  or  interest  is 
due,  and  another  portion  of  either  is  to  become  due,  the  complaint 
must  be  dismissed,  without  costs  against  the  plaintiff,  upon  the 
di'feudant  paying  into  court,  at  any  time  before  a  final  judgment 
directing  a  sale  is  rendered,  the  sum  due,  and  the  plaintiff's  costs. 

Id.,  J  101. 

I  1G36.  Fnyn&ent  after  Jndirn&eat|  ivliea  prooeedinars  to 
be  stayed. 

In  a  case  specified  in  the  last  section,  if,  after  a  final  judgment 
directing  a  sale  is  rendered,  but  before  the  sale  is  made,  the 
defendant  pays  into  court  the  amount  due  for  principal  and 
interest,  and  the  costs  of  the  action,  together  with  the  expenses 
of  the  proceedings  to  sell,  if  any,  all  proceedings  upon  the  judg- 
ment must  be  stayed;  but,  upon  a  subsequent  default  in  the 
payment  of  principal  or  interest,  the  court  may  make  an  order, 
directing  the  enforcement  of  the  judgment,  for  the  purpose  of 
collecting  the  Rum  then  due. 

2  R.   S.   191     8  162. 

I  1086.  Wnen'part  only  of  tbe  property-  to  be  sold* 

Whore  the  mortgage  debt  is  not  all  due,  and  the  mortgaged 
property  is  so  circumstanced,  that  it  can  be  sold  in  parcels  with- 
out injury  to  the  interests  of  the  parties,  the  final  judgment  must 
diroctj  that  no  more  of  the  property  be  sold,  in  the  first  place, 
tlinu  is  sufUcient  to  satisfy  the  sum  then  due,  with  the  costs  of 
tho  notion  nnd  expenses  of  the  sale;  and  that  upon  a  subsequent 
default  in  the  payment  of  principal  or  interest,  the  plaintiff  may 
apply  for  an  order,  directing  the  sale  of  the  residue,  or  of  so 
much  thereof  as  is  necessary  to  satisfy  the  amount  then  due, 
with  the  costs  of  the  application  and  the  expenses  of  the  sale. 
The  plaintiff  may  apply  for  and  obtain  such  an  order,  as  often  as 
a  default  happens. 

Id.,  part  of  M  163  and  164.  consolidated. 

S  loaT.  When  tbe  vrhole  property  n&ay  be  sold. 

If,  in  a  case  spei'ified  in  the  last  three  secdons,  it  appears  that 
the  mortgaged  property  is  so  circumstanced,  that  a  sale  of  the 
whole  will  bo  most  bone^cial  to  the  parties,  the  final  judgment 
must  direct,  that  the  whole  property  be  sold;  that  the  proceeds 
of   the  sale,   after  doducting   the   costs   of  the   action,   and   the 
expcnse.s  of  the  sale,  bo  either  applied  to  the  satisfaction  of  th* 
whole  sum  secured  by  the  mortgage,  with  such  a  rebate  of  inter- 
est, as  justice  requires;  or  be  first  applied  to  the  payment  of  tlM 
sum  due,  and  the  balance,  or  ho  much  thereof  as  is  necessarysi 
be  invested  at  interest,  for  the  benefit  of  the  plaintiff,  to  be  pait! 
to  him  from  time  to  time,  as  any  part  of  the  principal  or  interei^ 
becomes  duo.  ] 

M.*  fiS  106  ud  160.  am'd.  ^^  4 
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Action  to  compel  the  deiermtTiation  of  a  claim  to  r$ai  propertjf^ 


■Mil 

1880.  Oomplalnt. 

1640.  Proceedings  when  defendant  denfef  plAtatUTg  title. 

IMl.  M.;  whea  1m  ple««a  tttle. 

1B42.  Proceedings  tite  tame  as  lo  electment. 

leHb.  PncMdhigt  when  defeodaot  claims  in  retersfon  or  remalndsiw 

10ML  J«dsa«nt  swajRdiDg  deftodant  poseasiiiiB,  etc. 

1646.  Jad^sent  fer  pUlnUff.  > 

IMS.  ftffeet  •t  Judgment. 

IMT.  ActiMi  tf>  detenuSfle  widow's  dower. 

16481  PiocMdIiiss,  If  plaintiff  adailt*  defendanVa  cUSoi.  , 

16t9.  Id.:   wben  defendant's   claim  la  denied. 

IMO.  VMS  artlcl*  applies  to  eorporatlons. 

I  16S9.  [Au'iiy    lfl91»    1904»    1910.1    tTlio    mar    maintain 
setion. 

Where  a  penon  ba9  been,  or  he  and  those  whoee  estates  he  has, 
hare  been  for  one  year  in  possession  of  real  property,  or  of  any 
ODdivided  interest  therein,  claiming  it  in  fee,  or  for  life,  or  for  a 
term  of  years  not  less  than  ten,   he  may  maintain  an  action 
against  any   other  person  to  compel  the   determination   of   any 
claim  adverse  to  that  of  the  plaintiff  which  the  defendant  makes, 
or  which  it  appears  from  the  pnblic  records,  or  from  the  allega- 
tions of  the  complaint,  the  defendant  might  make  to  any  estate 
in  that  property  in  fee,  or  for  life,  or  for  a  term  of  years  not 
Ipss  than  ten,  in  possession,  rerersion  or  remainder,  or  to  any 
interest  in  that  property,  including  any  claim  in  the  nature  of  an 
easement  therein,  trhether  appurtenant  to  any  other  estate  or 
lands  or  not,  and  also  including  any  lien  or  incumbrance  upon 
said  property,  of  the   amount  of  value  of   not  less  than  two 
linndred  and  fifty  dollars.    But  this  section  does  not  apply  to  a 
claim  for  dower. 

«  R.  8.  ai2.  f  1  (2  Bdm.  S21),  aft  am'd  by  Co.  Proc.,  |  440;  L.  1848,  rh. 
50;  L.  1S64,  di.  11^;  L.  1865,  cb.  511:  L.  I860,  ch.  178;  L.  1864.  ch.  210; 
U  1891,  cb.  210;  U  1804,  ck.  ft26;  U  1810,  ck.  203^    In  effect  May  2,  1810. 

I  1689.  (Ani'Af  1801»  IBM,  1810w]     Complaint. 

Tha  complaint  in  such  an  action  mast  set  forth  facts  showing: 

1.  The  plaintiff's  right  to  the  real  property;  whether  his  estate 
therein  is  in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than 
ten:  and  whether  he  holds  it  as  heir,  devisee  or  purchaser,  with 
the  sotirce  from  or  means  by  which  his  title  immediately  accrued 
to  him* 

2.  That  the  property,  at  the  commencement  of  the  action  was, 
and,  tot  the  one  year  next  preceding,  has  been  in  his  possession, 
or  in  the  possession  of  himself  and  those  from  whom  he  derives 
his  title,  either  as  sole  tenant,  or  as  joint  tenant,  or  as  tenant  fai 
common  with  others. 
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3.  That  the  defendant  unjustly  claims,  or  that  it  appears  from 
the  public  records  or  from  the  allegations  of  the  complaint,  that 
the  defendant  might  unjustly  claim  an  estate  or  interest  or 
easement  therein,  or  a  lien  or  incumbrance  thereupon  of  the 
character  specified  in  the  last  section. 

The  complaint  must  describe  the  property  as  prescribed  in  sec- 
tion fifteen  hundred  and  eleven  of  this  act  and  may  contain  an 
allegation  that  no  personal  claim  is  made  against  any  defendant 
other  than  a  defendant  who  shall  assert  a  claim  adverse  to  the 
claim  of  the  plaintiff  set  forth  in  the  complaint.  The  demand 
for  judgment  may  be  to  the  effect  that  the  defendant  and  every 
person  claiming  under  him  to  be  barred  from  all  claim  to  an 
estate  in  the  property  described  in  the  complaint,  or  from  all 
claim  to  an  Interest  or  easement  therein,  or  a  lien  or  incum- 
brance thereupon,  of  the  character  specified  in  the  last  section, 
or  it  may  combine  two  or  more  of  said  demands  with  other 
demand  for  appropriate  relief. 

Id.,  I  2,  am'd.     See  Co.  Proc..  f  449;  L.  1801.  ch.  210;  L.  1904.  ch.  829; 
L.   1910,  ch.  203.     In  effect  May  2.  1910. 

i  1G40.  Proceedinsa    ivhen    defendant     denies     plaintiflft 
title. 

If  the  defendant,  in  his  answer,  puts  in  issue  the  matters 
specified  in  subdivision  second  of  the  last  section,  and  succeeds 
upon  that  defence,  final  judgment  must  be  rendered  in  his  favor, 
dismissing  the  complaint,  and  awarding  to  him  costs  against  the 
plaintiff. 
2  B.  S.  312.  i  7,  am'd  by  L.  1855,  cb.  611. 

S   1641.   [Am'd,  1891.1     Id.;  vrhen  he  pleads  title. 

The  defendant  may,  in  his  answer,  either  with  or  without  the 
defense  specified  in  the  last  section,  set  forth  facts,  showing  that 
he  has  an  estate  in  the  property  or  any  part  thereof,  adverse  to 
the  plaintiff,  in  fee,  or  for  life,  or  for  a  term  of  years  not  less 
than  ton,*  in  possession,  reversion,  or  remainder,  as  in  a  complaint 
for  the  same  cause  of  action;  or  the  defendant  may  set  forth 
farts  showing  that  he  has  an  interest  or  an  easement  in,  or  a 
lien  or  incumbrance  upon,  said  property;  and  thereupon  he  may 
demand  that  the  complaint  be  dismissed,  or  any  judgment  to 
which  he  would  be  entitled  in  an  action  brought  by  him  to  re- 
cover that  estate  in  said  property,  or  to  enforce  in  any  manner 
the  interest  or  easement  therein,  or  the  Hen  or  incumbrance 
thereupon  which  he  asserts;  or  he  may  combine  any  two  OC 
more  of  said  demands. 

L.  1891,  ch.  210. 
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f  1642.   (Ani'd,  18»1.]     Proeeedlrss  tbe  ssme  as  In  eject- 
ment. 

Where  an  issue  of  fact  is  joined  in  an  action  brought  as  pre* 
scribed  in  this  article,  unless  the  defendant  merely  demands  that 
the  complaint  be  dismissed,  if  the  defendaftt  claims  an  estate  in 
said  property,  the  subsequent  proceedings,  including  the  trial, 
judgment  and  execution,  are  the  same  as  if  it  was  an  action  of 
ejectment,  except  as  otherwise  expressly  prescribed  in  this  title; 
if  the  defendant  claims  an  interest  or  easement  in,  or  a  lien  or 
incumbrance  upon,  saiv.  property,  the  subsequent  proceedings  are 
the  same  as  if  it  was  an  action  brought  by  the  defendant  to 
establish  or  enforce  the  said  interest,  easement,  lien  or  incum- 
brance, and  the  court  may  award  any  appropriate  relief  except 
as  otherwise  expressly  prescribed  in  this  title. 
L.  1691,  ch.  210. 

S  1643.  Proceedinirs  fvl&en  defendant  elnlin«  In  reversion 
or  renaainder* 

Where  the  defendant  claims  the  property  In  question,  or  any 

part  thereof,  by  virtue  of  an  estate  in  remainder  or  reversion, 

he  need  not  establish  a  right  to  the  immediate  possession  thereof; 

but  where  the  verdict,  report,  or  decision  finds  that  he  has  such 

sn  estate,   it   must  specify   the  time   when,  or  the  contingency 

opon  which,  he  will  be  entitled  to  iwssession;  and  final  judgment 

to  that  effect  must  be  rendered   accordingly,   without  damages. 

In  such  a  case,  an  execution  for  the  delivery  of  the  possession 

of  the  property  may  be  issued  upon  the  judgment;  but  only  by 

the  special  order  of  the  court,  made  upon  an  application  by  the 

defendant,   or   a   person   claiming   under   him,    and   satisfactory 

proof  that  the  time  has  arrived  when,  or  the  contingency  has 

happened  upon  which,  the  applicant  is  entitled  to  possession  by 

the  terms  of  the  judgment. 

2  B.  8.  314,  315,  if  13  and  16  (2  Edm.  323),  am*d  by  L.  1855,  ch.  611. 

I  1044*  Jadipnent    aivardlns    defendant    poaneaslon,    etc* 

Where  a  final  judgment,  in  favor  of  the  defendant,  determines 
that  he  is  entitled  to  the  immediate  possession  of  the  property, 
ft  most  award  him  possession  accordingly.  The  final  judgment 
must  also  award  to  him  his  damages  for  the  withholding  of  his 
property,  as  in  an  action  of  ejectment. 
S  R.  8.  314,  315,  I  15,  am*d  as  on  page  433. 

I  104S.    [Am'd,  1891,  1010.1     Jndflrment  for  plaintiff. 

Final  judgment  for  the  plaintiff  must  T)e  to  the  effect  that  the 
lefendant,  and  every  person  claiming  under  him,  by  title  arcru* 
Bj  after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the 
tendency  of  the  action,  as  prescribed  in  article  ninth  of  this  titles 
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be  forerer  barred  from  all  claim  to  any  estate  of  inheritance,  o\ 
for  life,  or  for  a  term  of  years  not  less  than  ten,  iu  the  pmporty; 
or  such  judgment  mnst  be  that  the  defendant  and  erery  persoD 
claiming  under  him,  as  above  ntated,  he  forever  barred  from  ail 
claim  to  any  interest  or  easement  in,  or  lien  or  incumbrance  upon, 
the  said  property,  of  any  kind  or  nature  whatsoever,  or  of  any 
particular  interent,  easement,  lien  or  incumbrance  specified  in 
said  judgment;  and  the  court  may  direct  any  instrument  pur- 
porting to  create  any  such  interest,  easement,  lien  or  in  cam- 
brance  to  be  delivered  up  or  to  be  canceled  of  record;  or  two  or 
more  of  said  forms  of  judgment  may  be  awarded  in  the  same 
action.  If  such  a  judgment  is  taken  upon  the  defendant's  defanlt 
in  appearing  or  pleading,  it  shall  not  award  costs  to  either  party, 
unless  it  be  taken  upon  a  default  in  answering,  after  the  decision 
of  a  demurrer  to  the  complaint.  A  defendant  against  whom  no 
personal  claim  is  made  in  the  complaint  shall  not  be  entitled  to 
coats  unless  awarded  by  the  court  when  auch  defendant  asserts 
in  his  answer  and  establishes  a  claim  in  said  lands  adverse  to 
the  claim  of  the  plaintiff  in  said  action. 
L.  1891,  ch.  210;  L.   1910,  ch.  208.     In  effect  May  2,  1010. 

f  1640.   CAm'd,  1891.]     ESffect  of  Jud^meat. 

A  final  judgment  in  favor  of  either  party,  in  an  action  brought 
as  prescribed  in  this  article,  is  conclusive  against  the  other  party, 
as  to  the  title  established  iu  the  action;  and  also  against  every 
person  claiming  from,  through,  or  under  that  party,  by  title  accm- 
log  after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title. 
A  new  trial  of  said  action  after  judgment  shall  not  be  granted 
as  a  matter  of  right,  but  the  court  may,  in  its  discretion  in  the 
interest  of  justice,  grant  a  new  trial  upon  an  applicatiou  made 
by  any  party  within  one  year  after  said  judgment.  Bnt  where 
a  defendant  is  an  infant,  an  idiot,  a  lunatic,  an  habitual  drnnk- 
ard,  or  imprisoned  on  a  criminal  charge  or  in  execution  Tii>on 
conviction  of  a  criminal  ofTence  for  a  term  less  than  life,  the  said 
defendant  shall  have  the  right,  within  one  year  after  his  dis- 
ability is  terminated,  to  apply  for  and  obtain  a  new  trial  of  sai^ 
action,  and  the  representatives  of  such  a  defendant  shall  naTi 
the  same  right  within  one  year  after  the  death  of  said  defendant 
if  such  death  occurs  while  the  disability  continues.  Upon  anj 
new  trial  of  an  action,  brought  as  prescribed  in  this  article,  thi 
record  of  tlni  evidence  given  upon  the  previous  trial,  maj  b 
a^'ain  offered  to  the  court  by  either  party,  and  may  be  roceirtt 
in  evidence,  in  case  the  same  evidence  cannot  be  again  procuT^ 
The  courts  may  make  sucli  rules  and  orders  as  to  preserving  tk 
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lecord  of  the  eridenee  siven  in  such  actions  and  perpetnathi^ 
the  proofs  produced  therein,  either  with  or  without  the  awarding: 
of  any  other  relief  to  the  party  whose  proofa  are  so  perpetuated, 
as  uhall  be  necessary,  or  proper,  and  may  embrace  such  directions 
in  the  judgment. 

L.  1801,  ch.  210. 

S  1647.  [Am'd,  1891.]   Action  to.  determine  widow's  dower. 

A  person  claiming,  as  owner,  an  estate  in  fee,  for  life,  or  for 
years,  in  real  property,  may  maintain  an  action  against  a  woman, 
who  claims  to  have  a  right  of  dower  in  the  whole  or  a  part  of 
the  property,  to  compel  the  determination  of  her  claim.  But 
such  an  action  cannot  be  commonced  until  after  the  expiration 
of  four  months  after  the  death  of  defendant*s  husband.  If  the 
defendant  is  under  any  of  the  disabilities  specified  in  the  last 
section,  the  provisions  of  that  section  relating  to  new  trials  and 
to  perpetuating  proofs,  shall  apply  to  her  case. 

L.  1891,  ch.  210. 

S  1648.  Proceedlnsn,  If  plaintiff  admits  defendant's  claim. 

In  an  action  brought  as  specified  in  the  last   section,   if  the 
complaint  admits  the  defendant's  right  of  dower  in  the  property 
described  therein,  or  any  part  thereof,  it  must  demand  judgme.nt 
that  her  dower  be  admeasured.     In  that  case,  if  the  defendant 
does  not,   by   her  answer,    set  forth   facts   showing   that   she   is 
entitled  to  a  greater  right  of  dower,  or  another  estate  or  interest 
in  the  jiroperty,  than  is  so  admitted,  and  demand  judgment  there- 
for, as  if  she  was  the  plaintiff  in  an  action  for  dower,  the  court 
must  render  an  interlocutory  judgment,  directing  her  dower  to 
be  admeasured,  with  or  without  damages  for  its  detention,  as 
in   an   action   for  dower.     The   subsequent   proceedings  are   the 
same,  as  if  the  defendant  had,  as  plaintiff,  recovered  an  inter- 
locutory judgment  in  an  action  for  dower. 

I  1049.  Id.f  when  defendant's  claim  Is  denied. 

Where  the  plaintiff  insists,  in  his  complaint,  that  the  defendant 
ha.'!  not  a  right  of  dower  in  the  property,  he  must  demand  judg- 
ment that  she  be  forever  barred  from  such  a  claim.  In  that  case, 
or  where  the  plaintiff  admits  a  right  of  dower  in  the  defendant, 
and  the  defendant  in  her  answer  demands  judgment  for  a  greater 
rierht  of  dower,  or  another  estate  or  interest  in  the  property, 
than  is  so  admitted^  the  provisions  of  this  article,  relating  to  an 
action  to  compel  the  determination  of  an  adverse  claim  in  fee, 
or  for  life,  or  for  a  term  of  years  not  less  than  ten,  apply  to  all 
pir»ceediii£rs  subsequent  to  the  answer. 
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S  1660.  (Am'd,  1881.]    TbU  article  appllea  to  oorporattom. 

An  action  may  be  maintained,  as  prescribed  in  this  article,  \2i! 
or  against  a  corporation,  or  by  or  against  an  unincorporated  asso- 
ciation, as  if  it  was  a  natural  person,  or  such  an  action  may  be 
maintained  by  or  against  the  receiver  or  other  saccessor  of  any 
such  corporation  or  association. 

L.   1881.   cli.   210. 
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ARTICIiB  SIXTH. 

Actum  for  waste* 

9»e.  1661.  "Who  liable  to  action  for  waste. 

1652.  Action  by  heir,  devisee,  or  grantor  of  rerenlon. 
1063.  Id.;   hj  ward  against  gnardlsn. 

1654.  Id.;  by  grantee  of  real  property,  sold  under  exacntlon. 
1G55.  Judgment  in  action  against  tenant  of  particular  eatatt. 

1656.  Action  against  Joint  tenant  or  tenant  In  common. 

1657.  Id.;  interlocutory  Judgment  for  partition. 

1658.  Id.;  damcgea  to  be  deducted  from  defendant's  share. 

1659.  View;  wben  not  necessary;  when  and  liow  made. 

1  1651.  "Viriio  liable  to  action  for  waste. 

An  action  for  waste  lies  against  a  tenant  by  the  cartesif  in 
dower,  for  life,  or  for  years,  or  the  assignee  of  such  a  tenant, 
who,  during  his  estate  or  term,  commits  waste  upon  the  real 
property  held  by  him,  without  a  special  and  lawful  written  license 
80  to  do;  or  against  such  a  tenant,  who  lets  or  grants  his  estate, 
and  still  retaining  possession  thereof,  commits  waste  without  a 
like  license. 

2  R.  8.  334.  \%  1  and  2  (2  Edm.  844). 


^ 


I  1652.  Action  by  belr»  dcvlsecy  or  mmator  of  re^ersli 

An  heir  or  devisee  may  maintain  an  action  for  waste,  com- 
iflitted  in  the  time  of  his  ancestor  or  testator,  as  well  as  In  hki 
own  time.  The  grantor  of  a  reyersion  may  maintain  an  action 
for  waste,  committed  before  he  aliened  the  same. 

Id.,  f  4,  am'd. 

i  1058.  Id.  I  by  TTSurd  affainst  iriiardlan. 

Snch  an  action  may  also  be  maintained  against  a  guardian  by 
bis  ward,  either  before  or  after  the  termination  -of  the  guardian- 
ship, for  waste,  committed  upon  the  real  property  of  the  ward, 
during  the  guardianship. 

Id.,  part  of  f  1. 

f  1654.  Id.  I  by  ipri^ntee  of  real  property  sold  under  eze* 
eation. 

Where  real  property  is  sold  by  virtue  of  an  execution,  the  peiv 
^n,  to  whom  a  conveyance  is  executed  pursuant  to  the  sale, 
may  maintain  an  action  for  waste,  committed  thereon  after  the 
sale,  against  the  person,  who  was  then  in  possession  of  the 
property. 

Id.,  J  20. 

i  1666.  Judgment  In  notion  airntnst  tenant  c»f  particular 
estate. 

If  the  plaintifip  recovers  in  an  action  for  waste,  other  than  an 
action  brought  as  prescribed  in  the  next  section,  the  final  judg- 
ment must  award  to  him  treble  damages.  Where  the  action  n 
brought  by  the  person  next  entitled  to  the  reversion,  and  It 
appears,  in  like  manner,  that  the  injury  to  the  estate  in  reversion 
is  equal  to  the  value  of  the  tenant's  estate  or  unexpired  term,  or 
that  it  was  done  maliciously,  the  final  judgment  must  also  award 
to  the  plaintiflf  the  forfeiture  of  the  defendant's  estate,  and  the 
possession  of  the  place  wasted. 

U.,  I  10,  a*  modlfled  by  Go.  Proc.,  |  452.  See,  also,  K  1090  and  1180,  aata. 
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§  IMW.  Aetion  avalnvt  JoUit  tenant  or  tenant  in  eommon* 

An  action  for  waste  mny  also  be  maintained,  by  a  joint  tenant 
or  tenant  in  common,  arainst  his  co-tenant,  who  commits  waste 
upon  the  real  property  neld  in  joint  tenancy  or  in  common,  if 
the  plaintiff  recoTcrs  therein,  he  is  entitled,  at  his  election,  either 
to  a  final  judgment  for  treble  damages,  as  specified  in  the  Inst 
section,  or  to  haye  partition  of  the  {Hropertj,  as  prescribed  In  tlie 
next  two  section!. 

2  B.  8.  884,  II  8  and  11,  oooaoUdated. 

I  1657.  Id.  I  Interloentory  Indorn&ent  for  partition* 

Where  the  plaintiff  elects  to  have  partition,  as  prescribed  in  the 
last  section,  if  the  pleadings,  verdict,  report,  or  decision,  do  not 
determine  the  rights  and  interests  of  the  several  parties  in  the 
property  so  held  in  joint  tenancy  or  in  common,  the  court  must 
ascertain  them,  by  a  reference  or  otherwise.  If  it  appears  that 
there  are  persons,  not  parties  to  the  action,  who  must  nave  been 
made  parties  to  an  action  for  the  partition  of  the  property,  they 
tnast  be  brought  in  by  supplemental  summons,  and,  if  necessary, 
supplemental  pleadings  must  be  made.  When  the  rights  and 
Interests  of  all  the  parties  are  ascertained,  an  interlocatoiy  judg- 
ment for  the  partition  or  sale  of  the  property  must  be  rendered, 
and  the  subsequent  proceedings  thereon  must  be  the  same,  as  in 
an  action  for  the  partition  of  the  property,  except  as  otherwise 
prescribed  in  the  next  section. 

Id.,  H  IS,  18  and  14,  and  part  of  |  17,  consolidated  and  am*d. 

I   1668.    Id.  J    damasres   to    be    deducted    front    defendant's 


The  plaintiff  may  elect  to  take  final  judgment  fbr  the  single 
damages  awarded  to  him,  or  that,  in  making  the  partition,  or  in 
dividing  the  proceeds  of  a  sale,  so  much  of  the  share  of  the  de- 
fendant in  the  real  property,  or  the  proceeds  thereof,  as  will  be 
sufficient  to  compensate  the  plaintiff  for  his  single  damages,  and 
the  costs  of  the  net  ion,  other  than  the  expenses  of  making  the 
partition  or  sale,  he  laid  off  or  paid,  as  the  case  may  bo,  to  the 
^aintiff.  The  residue  of  the  property  or  proceeds,  not  laid  off  or 
distributed  to  the  plaintiff  or  the  defendant,  must  be  laid  off  or 
paid  to  the  persons  entitled  thereto,  according  to  their  respective 
rights  and  interests. 

Id.,  li  16.  16.  and  lut  clanM  of  S  17,  am'd. 


I  1650.  VIevri  vrhen  not  necennaryi  when  and  bovr 

In  an  action  for  waste,  it  is  not  necessary,  either  upon  the 
execution  of  a  writ  of  inquiry,  or  upon  the  trial  of  an  issue  of 
fact,  that  the  jury,  the  judge,  or  the  referee,  should  view  the  prop- 
erty. Where  the  trial  is  by  a  referee,  or  by  the  court  without  a 
jury,  the  referee  or  the  judge  may,  in  his  discretion,  view  the 

gronorty,  and  direct  the  attorneys  for  the  parties  to  attend  accord- 
igly.    in  any  oher  case,  the  court  may.  In  its  dlscretioa,  l^  oidett 
direct  a  view  by  the  jury. 
0iibstltiited  fsr  ld.»  ptrt  of  {§  &  ^od  la 
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AATIOI^B  BBVBHTB. 

Aetkmfar  anud$ome$. 

8«e.  160D.  When   ■ctiM   nwf   be   luroaght. 
1661.  Defendaota  therein. 
1062.  Final  ^ndgment. 
1668.  AppUcetien  of  this  article. 

1  leoo.  Wben  action  may  be  bronvht. 

An  action  for  a  nuisance  may  be  maintained  in  any  ease,  where 
such  an  action  might  have  been  maintained  under  the  laws  in 
force,  immediately  before  this  act  takes  effect 

2  R.  S.  332,  S  1  (2  Bdm.  348),  and  Oo.  Proc.,  |  «M. 

t 

f  1661.  Defenda.»t«  therein. 

A  person  by  whom  the  nuisance  has  been  erected,  and  a  person 
to  whom  the  real  prooerty  haa  been  transferred,  may  be  joined  aa 
defendants  in  such  an  action. 

U..  I  2. 


I  1662.  Final  Indffnient. 

A  final  judgment  in  favor  of  the  plaintiff,  may  award  htaa 
damages,  or  direct  the  removal  of  the  nuisance,  or  both. 
Id.,  I  7.  am'd  by  Co.  Pzoc..  i  4M.  , 

f  1668.  Applieatlon  of  this  artieie. 

This  article  does  not  affect  an  action,  wherein  the  coiplnhit 
demands  judgmeat-f  or  a  sum  of  money  only. 
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ARTICI«B  BIGHTB. 

Other  actions  reUUing  to  real  property. 

BeOL  1664.  Certain  penona  holding  orer  deemed  treepaiien.    Action  egilnafc 
them. 
1666.  Reveraioner,  etc.,  may  maintain  action. 

1666.  Joint  tenant,  etc.,  may  maintain  action  against  his  co-tenant. 

1667.  Action   for  catting,    etc.,    trees. 

1668.  Id.;  when  treble  damagee  may  be  reooTered. 
1660.  Treble  damages  Xor  forcible  entry  or  detainer. 

I  1064.  Certain  persona  holdlngr  over  deented  treapa««ern. 
Action  a-grnlnst  them. 

A  person  in  possession  of  real  property^  as  guardian  or  trustee 
for  an  infant,  or  having  an  estate  determinable  upon  one  or  more 
liyes,  who  holds  orer  and  continues  in  possession,  after  the  de- 
termination of  his  trust  or  particular  estate,  without  the  express 
consent  of  the  person  then  immediately  entitled,  is  a  trespasser. 
An  action  may  be  maintained  against  him,  or  his  executor  or 
administrator,  by  the  person  so  entitled,  or  his  executor  or  admin- 
istrator, to  recover  the  full  value  of  the  prolits,  received  during 
the  wrongful  occupation. 

1  9.  8.  740,  I  7  (1  Bdm.  700). 

I  166S.  Reversioner,  etc.,  may  maintain  action. 

A  person,  seized  of  an  estate  in  remainder  or  reversion^  may 
maintain  an  action  founded  upon  an  Injury  done  to  the  inherit- 
ance, notwithstanding  any  intervening  estate  for  life  or  for  years. 

U.,   I  8. 


%  1806.  Joint  tenant,  etc.,  may  maintain  action  against 
kls  oo-tenant. 

A  joint  tenant  or  a  tenant  in  common  of  real  property,  or  his 
executor  or  administrator,  may  maintain  an  action  to  recover  hia 
last  proportion  against  his  co-tenant,  who  has  received  more  than 
bis  own  just  proportion,  or  against  his  executor  or  administrator. 

Substituted  for  id..   %  0. 

%  1067.  Action  for  cnttingTf  etc.,  trees. 

If  any  person  cuts  down  or  carries  off  any  wood,  underwood, 
tree,  or  timber,  or  girdles  or  otherwise  despoils  a  tree  on  the  land 
of  another,  without  the  owner's  leave;  or  on  the  common,  or 
other  land,  of  a  city,  village,  or  town,  without  having  right  or 
privilege  in  those  lands,  or  license  from  the  proper  officer;  an 
action  may  be  maintained  against  him,  by  the  owner,  or  the  city. 
Tillage,  or  town,  as  the  case  may  be. 

3  B.  8.  888,  S  1  (2  Bdm.  849).  am'd. 

I  1668.  Id.  I  wlien  treble  damaares  may  be  recovered. 

In  an  action  brought  as  prescribed  in  the  last  section,  the 
plaintiff  may  state  in  his  complaint  the  amount  of  his  damages, 
and  demand  judgment  for  treble  the  sum,  so  stated.  Thereupon* 
if  the  inquisition,  or,  where  issues  of  fact  are  tried,  the  verdict, 
report  or  decision,  awards  him  any  damages,  he  is  entitled  to 
judgment  for  treble  the  sum  so  awarded,  except  that  in  either  of 
the  following  cases,  judgment  must  be  rendered  for  single 
damaffM  only; 
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1.  Where  the  yerdict,  report,  or  decision  finds  affirmatiyely  that 
the  injury,  for  which  the  action  was  brought,  was  casual  and 
involuntary;  or  that  the  defendant,  when  he  committed  the  injury, 
had  probable  cause  to  believe  that  the  land  was  his  own. 

2.  Where  the  defendant  has  pleaded,  and  the  verdict,  report,  or 
decision  finds  affirmatively,  that  the  injury,  for  which  the  action 
was  brought,  was  committed  by  taking  timber,  for  the  pur- 
pose of  making  or  repairing  a  public  roao,  or  a  public  bridge,  or 
by  taking  any  wood,  underwood,  or  tree,  for  a  like  purpose,  by 
KOthority  of  a  commissioner  or  overseer  of  highways. 

S  B.  8.  838,  H  2  anA  S.  UMl  part  of  I  1. 

9  16<I9.  Treble  dantagre*  for  forcible  entry  or  dotalnor. 

If  a  person  is  disseized,  ejected,  or  put  out  of  real  property,  in 
a  forcible  manner;  or  after  he  has  been  put  out,  is  held  and  kept 
out,  by  force,  or  by  putting  him  in  fear  of  personal  violence,  he  is 
entitled  to  recover  treble  damages,  in  an  action  therefor  against 
the  wrong-doer. 
Id..  I  i,  AflnU   8m  I  UM,  aate. 
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ARTICI^B   NIlffTH. 

PfXwiHone  appUeable  to  two  or  more  of  the  actions  specified  in  this 

title. 

Soc.  1670.  Notico  of  pendrncy  of  action  by  plaintiff. 

1671.  Effect  of  notice. 

1672.  Notice  to  be  rocordod  and  Indexed. 

167.*?.  Tr(»tlce  of  pendency  of  action  by  defendant. 

1674.  When  and  how  notice  may  be  cancelled. 

1675.  When   imd  how   court   may   conip»4  delivery  of  poaseutoa  of  rmd 

property  to  purchaser. 

1676.  Upon  Bale  of  real  property,  offlcep  to  pay  taxes,  ete. 

1677.  Judgment  to  be  entered  In  county  wnere  real  pi-opcity  la  aitoatcd. 

1078.  Sale;   notice   of;    how   conducted. 

1079.  Parchaaea  by  eortaln  officers  pt^ohibitod.    Penalty, 

1680.  BeveraioDer,  etc.,  may  bring  actloD  aXier  tenant's  defnnlU 

1681.  Defendant.  Low  prevented  from  committing  w&aie,  etc, 

1682.  When  order  for  survey  may  be  made. 

1685.  Oontents  and  service  of  order. 
1684.  Authority  of  party  under  order. 

1686.  Liability  of  purchaser,  pending  an  action. 

1686.  Infant  may  maintain,  etc.,  real  action  in  his  OWB  UtJOB, 

1687.  Joinder  of  real  actions  with  others. 

1688.  When  special  proceeding  to  recover  real  property  not  slloweo, 

{  1070.  [Am'dy  1904.]  Notice  of  pendency  of  action  hy 
plaintlfE. 

lu  an  action  brought  to  recover  a  judgment  affecting  the  title 
to,  or  the  possession,  use,  or  enjoyment  of,  real  property,  if  the 
complaint  is  verified  the  plaintiff  may,  when  he  files  his  com- 
plaint, or  at  any  time  afterwards  before  final  judgment,  tile,  in 
the  clerk's  oflfice  of  each  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  the  action,  stating  the  names  of  the 
parties,  and  the  object  of  the  action,  and  containing  a  brief  de- 
gcription  of  the  property  :n  that  county,  affected  thereby.  Such 
a  notice  may  be  filed  with  the  complaint,  before  the  service  of 
the  summons;  but,  in  that  case,  personal  service  of  the  summons 
must  be  made  upon  a  defendant,  within  sixty  days  after  the 
filing,  or  else,  before  the  expiration  of  the  ^amc  time,  publication 
of  the  summons  must  be  commenced,  or  service  thereof  must  be 
made  without  the  state,  pursuant  to  an  order  obtained  therefor, 
as  prescribed  in  chapter  fifth  of  this  act. 

See  Co.  Proo.,  5  132;  see,  §  1631,  also,  §  1673,  post;  L.  1904.  ch.  518.  lu 
eftv;^^  Sept.   1,  1004. 

,^7/^^!^^^   lOri.    [Am'd,  1»05.]     Kffect  nt  notice. 

-t  ^4^      Whi'iv  a  notice  of  tho  pc  iidrncy  of  an  action  may  hv  nlcd,  as 

•'*^'  proscrilu'd  in  the  last  section,  the  pciJency  of  the  action  is  con- 

structive notice,  fnnn  the  time  of  .so  tilin;;  the  notice  only,  to 
a  purchaser  or  incumbrancer  of  the  property  afTected  thereby, 
from  or  n^jiinst  a  defendant,  with  respect  to  whom  the  notice  is 
direct<'d  to  be  indexed,  as  prescribed  in  the  next  sc-tion.  A  per- 
son, whose  conveyjince  or  incumbrance  is  subsequently  executed, 
or  subsi  quently  recorded,  is  bound  by  all  i)roceedin);s  taken  in  the 
action,  after  the  filing  of  th«'  notice,  to  the  same  extent  as  if  he 
was  a  party  to  the  action.  In  any  action,  other  than  an  action  to 
foreclose  a  mortgapp  or  for  the  partition  of  real  i)roperty  or  for 
dower,  in  which  a  notice  of  the  p<'ndency  thereof  has  been  filed, 
and  in  which  it  shjill  nppear  to  th(«  cr)urt  upon  n  motion  made  as 
hereinafter  provided,  that  nde(juate  relief  can  be  secured  to  the 
plaintiff  by  a  deposit  of  money,  or  in  the  discretion  of  the  court 
by  the  giving  of  an  uiKhTtakinir.  as  hereinafter  provided,  where 
the  cancellation  of  such  notice  is  not  otherwise  expressly  provided 
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for  or  regulated,  any  defendant  or  any  other  person  having  an 
interest  in  the  property  affected  by  the  action,  may  apply  for  the 
cancellation  of  such  notice.  Such  application  shall  be  by  motion 
made  in  thp  action  ux)ou  notice,  to  be  directed  and  approved  by 
the  court,  to  all  the  parties  to  the  action  and  to  such  other  per- 
sons as  tne  court  may  direct.  If  the  court  on  the  hearing  of  the 
motion  shall  decide  that  adequate  relief  can  be  secured  to  the 
plaintiff  and  that  the  case  is  one  in  which  the  judgment  Bought 
to  be  enforced  against  the  real  property  mentioned  in  said  notice 
of  pendency  of  action  may  be  secured  by  the  deposit  of  the  amount 
claimed  or  by  the  giving  of  an  undertaking,  the  court  may  make 
UD  order  directing  that  the  applicant  make  a  deposit  in  court  of 
a  sum  of  money,  or  in  the  discretion  of  the  court,  give  an  under- 
taking with  at  least  two  sufficient  sureties  for  the  payment  of 
any  amount  which  the  party  filing  such  notice  of  pendency  of 
action,  or  any  other  party  to  the  action  claiming  an  interest  or 
lien  upon  such  real  property  may  recover  in  the  action,  and  will 
pay  the  judgment  sought  to  be  enforced  against  said  real  property, 
in  the  event  that  a  final  judgment  shall  be  recovered  therein  and 
conditioned  for  the  performance  of  such  other  terms  as  the  court 
may  direct,  and  that  thereupon,  and  upon  such  other  terms,  if 
any,  as  the  court  shall  deem  equitable,  an  order  be  made  can- 
celling such  notice  of  record.  The  sum  required  to  be  paid  into 
court  or  the  amount  of  the  undertaking,  shall  be  at  least  the 
amoant  claimed  by  the  plaintiff  or  the  value  of  the  property 
affected  by  the  action  or  the  interest  of  the  party  filing  such 
notice  therein,  with  interest  and  costs,  and  if  the  court  allow  an 
undertaking  to  be  given,  a  copy  thereof  with  notice  of  filing  of 
the  same,  shall  be  served  upon  the  attorney  for  the  plaintiff  and 
upon  such  other  parties  as  tlie  court  may  direct  and  notice  of  not 
less  than  two  days  of  the  justification  of  the  sureties.  Upon  the 
deposit  of  the  sum  required  into  court,  or  if  an  undertaking  is 
given,  upon  the  approval  of  such  undertaking  by  the  court  or  a 

i'udge  thereof  and  the  compliance  with  such  other  terms  as  may 
lave  been  imposed,  the  court  may  direct  that  the  notice  of  pen- 
dency of  action  be  cancelled  of  record  by  a  particular  clerk  or  by 
all  the  clerks  with  whom  it  is  filed  and  recorded,  which  cancel- 
lation must  be  made  by  a  note  to  that  effect,  on  the  margin  of 
the  record,  referring  to  the  order.  Unless  the  order  is  entered 
in  the  same  clerk's  office,  a  certified  copy  thereof  must  be  fih^d 
therein,  before  the  notice  is  cancelled.  After  a  notice  of  pcn- 
doiicy  of  action  has  been  cancelled  as  herein  provided,  neither 
the  proceedings  in  the  action,  nor  any  judgment  which  may  be 
rendered  therein,  shall  affect  the  real  property  described  in  any 
notice  of  pendency  which  has  been  cancelled  pursuant  to  the 
provisions  of  this  section. 
Co.   Ppoc.,  §  132;  Jj.  1005,   ch.   60.    In  effoot  Sept.  1,  1905. 

«  1€I72.  tAmM.  101  :t.]     IVotfce  to  lie  rccor«1ed  and  ln«1excd. 

Each  county  clerk  with  whom  such  a  notice  is  filed,  must  im- 
mediately record  it  in  a  book  kept  in  his  office  for  that  inirposo. 
and  index  it  to  the  name  of  each  defendant,  specified  in  a  direc- 
tion, appended  at  the  foot  of  the  notice,  and  subscribed  by  the 
attorney  for  the  plaintiff.  The  notice  filed  in  partition  snita  must 
be  indexed  against  the  name  of  each  plaintiff  and  of  each 
defendant  having  any  interest  or  estate  in  the  premises.  The 
expense  of  procuring  a  new  book,  when  necessary,  must  be  paid 
out  of  the  county  trensnry,  as  other  county  charges. 

L.  1804.  ck.  5n.  XI  1  niHl  2  <G  K<lm.  231).     AinM  by  L.  1913,  ch.  00.     In 
effwt  Sopt.   1,   1913. 

$   tH7li,  Kottce  «»f  i»endon«*y  of  aolion  liy  defendant. 

Where  a  defendant  sets  up  in  his  answer  a  counterclaim,  uiwn 
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which  he  demands  an  aflBrmative  judgment  ailecting  the  title  to, 
or  the  posisession,  use,  or  enjoyment  of,  real  property,  he  may^ 
at  the  time  of  filing  his  answer,  or  at  any  time  afterwards  before 
final  judgment,  file  a  like  notice.  The  last  three  sections  apply 
to  such  a  notice.  For  the  purpose  of  such  an  application,  the  de- 
fendant filing  such  a  notice  is  regarded  as  a  plaintiff,  and  the 
plaintiff  is  r^arded  as  a  defendant. 
Co.  Proc,  I  132,  in  part.    See  S  1G70,  ante. 

i    1674.   [Am*d,    1H»2.]     When    ancl    Blow    notlee    may    1»e 
cancelled. 

After  the  action  is  settled,  discontinued,  or  abated,  or  final 
judgment  is  rendered  therein  against  the  party  filing  the  notice, 
and  the  time  to  appeal  herefrom  has  expired,  or  if  a  plaintiff 
filing  the  notice  unreasonably  neglects  to  proceed  in  the  action, 
the  court  may,  in  its  discretion,  upon  the  application  of  any 
person  aggrieved,  and  upon  such  notice  as  may  be  directed  or 
approved  by  it,  direct  that  a  notice  of  the  pendency  of  an  action, 
filed  as  prescribed  in  the  last  four  sections,  be  cancelled  of  record 
by  a  particular  clerk,  or  by  all  the  clerks,  with  whom  it  is  filed 
and  recorded.  The  cancellation  must  be  made  by  a  note  to  that 
effect,  on  the  margin  of  the  record,  referring  to  the  order.  Unless 
the  order  is  entered  in  the  same  clerk's  office,  a  certified  copy 
thereof  must  be  filed  therein,  before  the  notice  is  cancelled.  In  a 
judgment  creditor's  action,  the  court  may,  at  any  stage  of  the 
proceeding,  upon  notice  to  the  plaintiff  or  to  the  judgment  creditor 
to  be  affected  thereby,  direct  that  a  notice  of  the  pendency  thereof 
be  cancelled,  upon  payment  into  court  of  the  amount  of  the 
judgment  or  judgments  sought  to  be  enforced  in  such  action, 
together  with  the  accrued  interest  and  such  sum  in  addition 
thereto  as  the  court  may  deem  sufficient  to  cover  interest  likely  to 
accrue  during  the  pendency  of  the  action  and  costs.  Or,  in  lien 
thereof,  the  court  may,  in  its  discretion,  order  that  an  nnder- 
takiug  be  given  in  a  sum  double  the  amount  of  the  judgment  or 
judgments  sought  to  be  enforced,  with  two  sufficient  sureties  fo 
he  approved  by  the  court  or  a  judge  thereof,  conditioned  that  the 
defendant  or  defendants  applying  therefor  will  pay  the  judgment 
or  judgments  sought  to  be  enforced  against  said  property,  with 
interest  and  costs  in  the  event  that  a  final  judgment  shall  be 
entered  in  such  judgment  creditor's  action  in  favor  of  the  judg- 
ment creditor  or  creditors  to  the  effect  that  such  real  estate  was, 
at  the  time  of  the  filing  of  said  notices  of  pendency  of  action, 
equitably  chargeable  therewith.  A  copy  of  said  undertaking,  with 
notice  of  the  filing  of  the  same,  shall  be  served  upon  the  attorney 
for  the  judgment  creditor,  and  notice  of  not  less  than  two  days 
of  the  justification  of  the  sureties.  Upon  the  approval  of  such 
undertaking  by  the  court  or  a  judge  thereof,  the  court  may  direct 
that  the  notice  of  pendency  of  action  be  cancelled  of  record,  in  the 
manner  above  provided.  Where  a  judgment  creditor's  action  is 
brought  by  the  plaintiff  as  well  on  his  own  behalf  as  on  behalf  of 
such  other  creditors  as  may  come  in  and  contribute  to  the  expense 
of  stech  action,  notice  of  the  application  to  cancel  such  lis  pendens 
shall  be  given,  as  well  to  the  plaintiff  as  to  such  other  judgment 
creditors  as  shall,  before  the  service  of  the  notice  of  motion  or 
order  to  show  cause,  have  served  \\\mn  the  attorney  appearing  for 
the  defendant  in  whose  name  the  title  shall  stand  at  the  time  of 
the  commeneement  of  tin*  aetion  a  notice  to  the  effect  that  such 
judgment  ereditor  elects  to  come  in  and  eontri>»nte  to  the  expenses 
of  such  action,  which  notice  shall  also  describe  the  judgment  by 
giving  the  name  of  the  court  in   which   it  was  recoverecj    snch 
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recovery  and  the  amount  thereof,  and  shall  be  accompanied  by  an 
affidavit  of  the  judgment  creditor  or  his  attorney  to  the  eflfect  that 
such  judgmeut  has  been  duly  docketed,  giving  the  date  and  place 
of  such  docket,  and  that  an  execution  has  bfcn  issued  thereon  to 
the  sheriff  of  the  proper  county  and  has  been  returned  unsatisfied, 
and  the  amount  claimed  to  be  due  thereon.  In  such  case  the  court 
shall  provide  for  like  deposit  or  like  security,  as  the  case  may  be, 
for  the  beuolit  of  the  judgment  creditor  giving  such  notice  befoi^e 
the  cancellation  of  such  notice  of  pendency  of  action; 

U  1892,  ch.  504. 

1  1G76.  'When  and  how  court  may  compel  delivery  of 
poasesMlon   of  real  property  to  pnrcliaser. 

Where  a  judgment  in  an  action  specified  in  this  title,  allots  to 
any  persons  a  distinct  parcel  c»f  real  i^roperty,  or  contains  a  direc- 
tion for  the  sale  of  real  property,  or  confirms  such  an  allotment  or 
sale,  it  may  also,  except  in  a  case  where  it  is  expressly  prescribed 
ia  this  act  that  the  judgment  may  be  enforced  by  execution, 
direct  the  delivery  of  the  possession  of  the  property  to  th(»  person 
entitled  thereto.  If  a  party,  or  his  representative  or  successor, 
who  is  bound  by  the  judgment,  withbolds  possession  from  the 
perscm  thus  declared  to  be  entitled  thereto,  the  court,  besides 
punishing  the  disobedience  as  a  contempt,  may,  in  its  discretion, 
by  order,  require  the  sheriff  to  put  that  person  into  possession. 
Such  an  order  must  be  executed,  as  if  it  was  an  execution  for  the 
delivery  of  the  possession  of  the  property. 

2  H.  S.   101.  part  of  {  152   (2  Rdm.  190). 

I  1676.  Upon  sale  of  real  property,  olllcer  to  pay  taxesy 
etc 

Where  a  judgment  rendered  in  an  action  for  partition,  for 
dower,  or  to  foreclose  a  mortgage  upon  real  i)roperty,  directs  a 
Bale  of  the  real  proi>erty,  the  officer  making  the  sale  must,  out  of 
the  proceeds,  unless  the  judgment  otherwise  directs,  pay  all  taxes, 
assessments,  and  water  rates,  which  are  liens  ui)on  the  property 
sold,  and  redeem  the  proj)ertj'  sold  from  any  sales  for  unpaid 
taxes,  asHessments,  or  water  rates,  which  have  not  apparently 
become  absolute.  The  sums,  necessary  to  make  those  payments 
and  redemptions,  are  deemed  expenses  of  the  sale,  within  the 
meaning  or  that  expression,  as  used  in  any  provision  of  article 
second,  third  or  fourth  of  this  title. 

L.  1870.   ch.   717,    {  2,   modlfletl  and  am'd.    See  Bute  Gl. 

I  1677.  Jadffment  to  be  entered  in  county  ^iriiere  real 
property  t«  sitnated. 

Where  real  property,  sold  by  virtue  of  a  judgment,  rendered  in 
an  action  specified  in  the  last  section,  is  situat.d  in  a  county, 
other  than  that  in  which  the  judgment  is  entered,  the  judgment 
must  be  also  entered  in  the  office  of  the  clerk  of  the  county 
wherein  the  property  ia  situated,  before  the  purchaser  can  be 
required  to  pay  the  purchase-money,  or  to  accept  a  deed.  The 
clerk  of  the  latter  county  must  enter  it  in  the  judgment-book 
kept  by  him,  upon  filing  with  him  a  copy  thereof,  certified  by  the 
clerk  with  whom  it  is  entered.  f^  ^^  ^  '^ 

I  167A.   [Am*d,    1804,    IftOO,    1898.]      9a1e|    notice    of|    ^oxr'j'  ^  i -? 
conducted.  '""Ij 

A  sale  made  In  pursuance  of  any  provision  of  this  title,  mustyj^^/j, 
be  at   pnblio   anction    to   the    highest    bidder.       Notice    of    such  ^'  ^^y 
sale  must  be  given  bv   the  officer  making  it,   as   prescribed   in  »>  ^ 
wction  fourteen  hundred  and  thirty-four  of  this  act  for  the  sale 
by  a  sheriff  of   real   property,    by   virtue   of   an   execution,    un- 
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less  the  property  is  situatLHl  wholly  or  partly  in  a  city  in 
which  a  daily,  semi-weekly  or  trl-weeKly  newspaper  is  published* 
and,  in  that  case,  by  publishing  notice  of  the  sale  in  such 
a  daily,  semi-weekly  or  tri- weekly  paper,  at  least  twice  in  each 
week  for  three  successive  weeks,  or  in  a  weekly  paper  pub- 
lished in  a  city,  once  in  each  of  the  six  weeks,  immediately  pre- 
ceding the  sale,  or  in  the  counties  of  New  York  and  Kings  in  two 
suca  (laily  papers.  If  the  ollicer  appointed  to  make  such  sale  does 
not  appear  at  the  time  and  place  where  such  sale  has  been  adver- 
tised to  take  place,  then  in  that  case  the  attorney  for  the  plaintiff 
may  xjostpone  or  adjourn  su<'h  sale,  not  to  exceed  four  weeks, 
during  which  time  such  attorney  may  make  application  to  the 
court  to  have  another  person  appointed  to  make  such  sa'e.  Notice 
of  the  posti>onement  of  the  sale  must  l)o  published  in  the  paper 
or  papers  wherein  the  notice  of  sale  was  published.  The  terms  of 
the  sale  must  be  made  known  at  the  sale,  and  if  the  property,  or 
any  part  thereof,  is  to  be  sold  subject  to  the  right  of  dower,  charge 
or  lien,  that  fact  must  be  declared  at  the  time  of  the  sale.  If 
the  property  consists  of  two  or  more  distinct  buildings,  farms  or 
lots  they  shall  be  sold  separately,  unless  otherwise  ordered  by 
the  court;  and  provided,  further,  that  where  two  or  more  build- 
ings are  situated  on  the  same  city  lot,  they  !)e  sold  together. 
^  In  eftVct  Sept.  1,  1808;  L.  1808,  ch.  602;  L.  ISM.  ch.  152;  L.  1894,  ch.  263. 
,X^^  fi  IttTO.  PiircliaaeM  by  certain  ofHco  proUlblted.  Penaltjr. 
^  ^J  A  commissioner,  or  other  officer,  making  a  sale,  as  prescribed 
^•■*  in  this  title,  or  a  guardian  of  an  infant  party  to  the  action,  shall 
not,  nor  shall  any  person,  for  hie  lK»uefit,  directly  or  indircn^tly, 
purchase,  or  be  interest<'d  in  the  purchase*  of,  any  of  the  property 
sold;  except  that  a  guardian  may,  where  he  is  lawfully  authorized 
80  to  do,  i)urcha8e  for  the  benefit  or  in  behalf  of  his  ward.  The 
violation  of  this  section  is  a  misdemeanor;  and  a  purchase,  made 
contrary  to  this  section,  is  void. 

g   1ft80.  ReverNloner,  etc.,  may  brinff  action  after  tenant^H 
defaolt. 

Where  a  tenant  for  life,  or  for  a  term  of  years,  suffers  judg- 
ment to  be  taken  against  htm,  by  consent  or  by  default,  in  an 
action  of  ejectment,  or  an  action  for  dower,  the  heir  or  person 
owning  the  reversion  or  remainder,  may,  after  the  determination 
of  the  particular  estate,  maintain  an  action  of  ejectment  to 
receiver  the  property, 
2   R.   S.   38»,   §  2  (2  Edm.  Sno),   am'd.     8<>e  9   1088,   poet. 

S   10H1.   Defendant,     bo^v      prevented     from      eommlttlnfr 
ivnnte,  etc. 

If.  d\iring  the  pendency  of  an  action  specified  in  this  title,  the 
defendant  commits  waste  npou,  or  does  any  other  damage  to, 
the  property  in  controversy,  the  court,  or  a  judge  thereof,  may, 
vium  the  application  of  the  plaintiff,  and  due  proof  of  the  facta 
by  nf^davit,  grant,  without  notice  or  security,  an  order,  restrain- 
ing him  from  the  commission  of  any  further  waste  upon  or  dam- 
age to  th«»  property.  Disobedience  to  such  an  order  may  be 
punished  as  a  contempt  of  the  conrt.  This  section  does  not 
affect  the  plaintiff's  riglit  to  a  permanent  or  temporary  injunc- 
tion in  such  an  action. 
2  R.  S.  3.3«.  SS  18  BuJ  10  (2  F^liu.  347). 

9   1(T82.  IVhen  order  for  nurvoy  may  be  made. 

If  the  court,   in  which  an  action  relating  to  real  property  is 
pending,   is  satisfied   that  a   survey  of  any  of  the  property,    in 
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the  possession  of  cither  partj',  or  of  a  boundary  line  between 
the  parties,  or  between  the  property  of  either  of  them,  and  of 
another  iH»rson,  is  neeessary  or  expedient,  to  enable  either  party 
to  prepare  a  pleading,  or  prei)are  for  trial,  or  for  any  other 
proceeding  in  the  action,  it  nuiy,  upon  the  application  of  either 
party,  upon  notice  to  tlie  party  in  possession,  make  an  order, 
Krauting  to  the  applicant  leave  to  enter  upon  that  party's  prop- 
erty, to  make  such  ii  survey. 

2  B.    S.   S41,  I  la  (2  Bdm.  86^,  am'd. 

i   1683.  Content*  and  nerTice  of  order. 

An  order,  made  an  prescribed  in  the  hist  section,  must  specify, 
by  a  description  as  definite  as  may  be,  the  property  or  boundary 
line  to  be  surveyed,  and  the  real  property  of  the  adverse  party, 
np<m  which  it  is  necessary  to  enter  for  that  purpose.  A  copy 
thereof  nmst  be  served  on  the  owner  or  occupant  of  that  property, 
beft)re  entry  thereupon. 
Id.,  i  14.  am'd. 
{  1<IH4.  Antliorfty  of  party  nn«ler  order. 

After  serving:  a  copy  of  the  order,  as  prescribed  in  the  last 
section,  the  party  obtaining  it,  his  necessary  surveyors,  servants, 
and  agents,  may  enter,  for  the  purpose  of  making  the  survey, 
uiK>n  the  real  property  described  in  the  order,  and  may  there 
make  the  survej';  but  each  person  so  entering  is  rcsponsi>)lc  fc^^^ 
any  unnecessary  injury  done  by  him:  and  the  party  procuring 
the  order  is  responsible  for  such  an  injury,  done  by  any  person 
so  entering. 

Id.,  I  15,  am'd. 

i  1085.  LilabllHy  of  pnrcIinMer,  pendlnir  an  action. 

If  the  defendant,  in  an  action  of  ejectment  or  an  acticn  for 
dower,  aliens  the  real  property  in  question,  after  the  filing  of 
a  notice,  ns  specified  in  section  1070  of  this  act,  and  an  execu- 
tion against  him  for  the  plnintifTs  dnniag«'s  is  returned  'Wholly 
or  partlj'  unsatisfied,  an  action  may  be  maintnined  by  the  plnin* 
tiff  against  any  person  who  has  been  in  possession  of  the  prop- 
erty, under  the  defendant's  conveyance,  to  recover  the  unsatisfied 
pf>rtion  of  the  damages,  for  a  time  not  exceeding  that,  during 
which  he  possessed  the  property. 

Id.,  i  19.     See  f,  IfiTO,  ante. 

S  16H0.  Infant  may  maintain,* etc.,  real  acstlon  in  hl^  o^rn 


Any  action  specified  in  this  title  may  be  maintained  by  or 
apainKt  an  infant  in  his  own  name;  and  article  fourth  of  title 
Fecond  of  chapter  fifth  of  this  act  applies  to  such  jin  action. 
e.xcept  as  otherwise  prescribed  in  sections  lT)tl7)  and  1500  of  this 
art. 

I  JftHi.  Joinder  of  renl  nctloTiM  ^ivlth  others. 

Nothing  contained  in  this  title  is  to  be  construed,  ns  to  prevent 
the  plaintiff  from  uniting  in  the  same  coTiiplnInt  two  or  more 
causes  of  action,  in  any  case  specific^d  in  section  4S4  of  this  act. 

See  {  484.  ante. 

I  1688.  When    special   procoedinjar   to   recover    renl    prop- 
•Hy  not  allowed. 

A  special  proceeding  to  recover  real  property  cannot  be  tnkeiv 
except  in  a  cas**  s|>ecially  pre.Mrib"d  by  law. 
3  B.  8.  842,  S  24  (2  Ednn.   354). 
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ARTICLB  TBIVTH. 

(Added  bj  U  1801.  ch.  808.    In  «ffeet  Sept.  1,  I801«| 

Evidence  in  actions  or  proceedings  involving  a  title  to  real  property^ 

Sec.  1688a.  Teetimony  perpetuated  panaant  to  this  article  may  be  leeelTSd. 
1688b.  Effect  of  documentary  erldence. 
1688c.  Mode  of  Introducing  testimony. 

1688d.  Application  to  take  depoeltlon  and  perpetuate  teetlmooy* 
1688e.  Petition,  what  to  contain. 
1688f.  Appointment  of  referee;  notice  to  appear. 
1688g.  Referee  to  take  deposition. 

i688h.  Bzamlnation;  depoaltlon  to  be  algned  and  certUled. 
K<88i.  De^oaltiona  aa  etldence. 


%  t688a.    Testimony  perpetuated  piirsnant  to  this  article 
be  recel'red. 


la  any  action  or  proceeding  inyolying  a  question  as  to  title  to 
reak  property  in  the  state  of  New  Yorli,  the  court  shall  upon  the 
offer  of  any  party  receive  in  evidence  testimony  perpetuated  pur- 
suant to  the  provisions  of  this  article;  provided  that  the  testimony 
of  a  witness  shall  not  be  admissible  under  the  provisions  hereof, 
until  the  court  is  satisfied  that  such  witness  is  deceased,  or  is 
unable  personally  to  attend  by  reason  of  insanity,  sickness  or  other 
infirmity,  or  is  confined  in  a  prison  or  jail,  or  is  absent  from  the 
state,  and  his  attendance  can'  not  .with  reasonable  diligence  be 
compelled  by  subpoena  or  his  testimony  taken  by  commission. 

I  1688b.  Effect  of  documentary  evidence. 

No  provision  of  this  article  shall  give  to  any  documentary  evi- 
dence introduced  in  connection  with  such  testimony  any  greater 
or  different  effect  than  may  be  due  to  it  by  reason  of  the  testi- 
mony relative  thereto  or  its  own  character. 

I  1688c.   Mode  of  flntrodnofnK'  testimony. 

Such  testimony  may  be  introduced  in  such  action  or  proceeding 
In  any  mode  established  by  the  practice  of  the  courts  for  the 
introduction  of  testimony  given  upon  a  former  trial  of  an  action 
by  a  witness  who  has  since  died,  and  subject  to  objections  as  to 
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the  competency  of  a  witnees  or  the  releTancy  or  competency  of  a 
Qnestion  put  to  him  or  the  answer  given  by  him,  as  if  the  witness 
were  personally  examined,  and  without  being  noted  npon  the 
deposition. 

f  1688d.  Application  to  taSe  deposltton.  and  to  perpetu- 
mte  testimony. 

"Where  a  person  has  4>een,  or  he  and  those  under  whom  he 
claims  have  been,  for  one  year  in  possession  of  real  property  or 
of  an  nndivided  interest  therein,  claiming  it  in  fee  or  for  life 
or  for  a  term  of  years,  not  less  than  ten,  he  may  apply  to  the 
supreme  court,  by  petition,  to  take  the  deposition  of  any  person 
or  persons  and  to  perpetuate  such  testimony  to  be  received  in 
evidence  pursuant  to  the  provisions  of  this  article. 

I  1688e.  Petition,  what  to  contain. 

The  person  desiring  to  take  a  deposition  and  to  perpetuate 
testimony  as  prescribed  in  this  article  may  present  to  a  justice  of 
the  supreme  court  a  petition  duly  verified,  setting  forth  as  follows: 

First.  A  description  of  the  real  property  in  relation  to  which 
the  petitioner  desires  testimony  taken  and  perpetuated,  the  estate 
of  the  petitioner  therein,  whether  in  fee  or  for  life,  or  for  a  term 
of  years,  and  whether  he  holds  as  heir,  devisee  or  purchaser,  or 
as  trustee  of  an  express  trust. 

Second.  That  the  property  at  the  date  of  the  petition  Is  and 
for  one  year  next  preceding  has  been  4n  his  possession  or  the 
possession  of  himself  and  those  from  whom  he  derives  title,  either 
as  sole  owner  or  as  joint  tenant  or  as  tenant  in  common. 

Third.  A  general  statement  of  the  facts  as  to  which  testimony 
is  to  be  taken  and  the  circumstances  which  render  it  necessary 
for  the  protection  of  the  petitioner's  rights  that  the  proposed 
testimony  should  be  perpetuated. 

fourth.  The  names  and  residences  of  the  persons  to  be  ex- 
amined. 

Fifth.  The  names  and  residences  of  persons  having  interests 
which  may  be  adversely  ajffected  by  the  testimony  sought  to  be 
taken,  so  far  as  such  names  and  residences  are  within  the  knowl« 
edge  of  the  petitioner;  or,  where  such  names  and  residences  can- 
not be  ascertained,  a  statement  of  the  class  of  persons  having 
interests  which  may  be  so  adversely  affected. 

Sixth.  Any  other  fact  necessary  to  show  that  the  case  comes 
within  the  provisions  of  this  article. 

i  lG88f.  [Am'd,  1013.]  Appointment  of  referee;  notice  to 
appear. 

Upon  the  presentation  of  the  petition,  the  judge  Rhall  makf  an 
•rdcr  containing  directions  as  to  the  persons  to  whom,  and  thf 
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maimer  in  which,  notice  shall  be  given  of  the  time  and  place  at 
which  Bucb  application  will  be  heard;  auU  at  the  time  fixed  in 
said  notice  for  that  purpose,  if  it  shall  be  shown  to  the  satis- 
faction of  the  court  that  the  case  comes  within  the  provisions  of 
this  article,  the  court  shall  make  an  order  appointing  a  referee 
to  take  such  testimony  and  prescribing  the  manner  in  which  and 
the  persons  to  whom  notice  shall  be  given  of  the  time  and  phice 
ftt  which  the  testimony  will  be  taken  before  said  referee. 

If  it  shall  appear  from  the  petition  that  the  person  or  persons 
to  be  examined  reside  without  the  state,  the  judge  to  whom 
the  petition  may  be  presented  may  direct  that  a  commission  be 
iasued  to  one  or  more  competent  persons  named  therein  to  ex- 
amine che  person  or  persons  named  therein  under  oath  upon 
the  Interrogatories  annexed  to  the  commission;  to  take  and  certify 
the  deposition  of  each  witness,  and  to  return  the  same  and  the 
commission  according  to  the  directions  given  in  or  with  the  com- 
mission; and  for  this  purpose  the  judge  shall  make  an  order 
directing  that  interrogatories  be  settled  on  notice  to  persons  who, 
fropi  the  petition  it  may  appear,  may  be  adversely  affected  by* 
the  testimony  sought  to  be  taken.  AH  the  provisions  of  chapter 
nine,  title  three,^  article  two  of  the  code  of  civil  procedure  shall 
apply  to  depositions  taken  without  the  state  as  herein  provided; 
and  a  deposition  taken  and  filed  in  accordance  with  the  pro- 
visions thereof  and  of  this  article,  shall  have  the  same  force  and 
effect  as  the  depositions  of  a  witness  before  a  referee  as  herein 
provided,  if,  before  it  may  be  read  in  evidence,  the  petition  and 
order  under  which  it  was  taken  and  proof  of  service  of  all 
the  notices  required  by  this  article,  shall  be  filed  in  the  office 
of  the  clerk  of  the  county  in  which  the  real  estate  is  situated, 
and  the  deposition  or  a  certified  copy  thereof  shall  be  recorded 
in  the  office  of  the  register,  or,  if  there  be  none,  of  the  connty 
clerk,  of  the  county  in  which  the  real  estate  is  situated. 

I'd  hj  U  1918,  ch.  140.    In  effect  March  27.  1013. 


S  1688s.  [Am'd,  1013.]     Referee  to  take  deposition. 

Before  proceeding  with  the  testimony,  the  referee  shall  require 
proof  that  due  notice  of  the  hearing  has  been  given  in  accordance 
with  the  directions  In  said  order  contained,  and  thereupon  the 
referee  must  proceed  to  take  the  dei>ositiou9  of  the  persons  pro- 
posed to  be  examined,  as  stated  in  the  petition,  at  the  time  and 
place  mentioned  in  the  notice,  and  may  from  time  to  time  ad- 
journ the  examination  to  another  day  and  another  place  within 
the  same  county.  All  the  provisions  of  sections  eight  hundred 
and  fifty-four,  eight  hundred  and  fifty-five,  eight  hundred  and 
fifty-six.  eight  hundred  and  fifty-seven  and  eight  hundred  and 
fifty-eight  of  the  code  of  civil  procedure  apply  to  the  examinatioa 
of  a  person  taken  before  a  referee  as  prescribed  in  this  article. 

Am'd  by  L.  1013,  ch.  140.     In  effect  March  27,  lOU. 
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I688I1.  fiSxAViinatloii }  depOfliKlon  to  be  MfffaeA  and  eei 
ed. 


The  referee  upon  every  examination  taken  as  prescribed  in  this 
article  must  iu*5ert  therein  every  answer  or  declaration  of  the 
person  examined,  which  any  party  to  tlio  said  proceeding  requires 
to  be  ins<>rted.  If  npnn  the  exniuination  beft»re  the  referee  the 
person  examined  refuses  to  answer  any  question,  the  referee  must 
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reiK)rt  the  fact  to  the  court  or  a  judge  thereof,  who  must  deter- 
mine whether  the  wituess  is  bound  to  ausv»or  tlio  question.  The 
deposition  when  completed  must  be  read  and  subscribed  by  the 
persons  examined,  certified  to  by  the  referee,  and  within  ten  days 
thereafter  mnst,  together  with  the  petition  and  order  nnder  which 
it  was  taken,  and  proof  of  service  of  all  the  notices  required  by 
this  article,  be  filed  in  the  office  of  the  clerk  of  the  county  in 
which  it  was  taken,  and  the  snid  deposition  or  a  certified  copy 
thereof  must  be  recorded  in  the  office  of  the  register  (or  clerk 
where  there  is  no  register)  of  the  county  in  which  the  real  estate 
is  situated. 

S  1688i.  [Am'd,  1913.1    DepositlGnai  a«  cTldence. 

Subject  to  the  provisions  of  this  article,  the  depositions  taken 
before  a  referee  or  pursuant  to  a  commission  or  a  certified  copy 
thereof  may  be  read  in  evidence  by  any  party  to  an  action  or 
proceeding!  which  shall  involve  the  title  to  such  real  property, 
as  against  the  person  on  whose  petition  said  depositions  were 
taken,  each  person  to  whom  notice  of  the  taking  of  such  deposi- 
tions was  given  as  directed  in  the  order  appointing  the  leferee, 
and  all  persons  claiming  from,  through  or  under  them  or  any 
of  them. 

Am'd  by  L.  1913,  ch.  140.     In  effect  March  27,  lOlS. 
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Nothing  In  this  title  Is  to  be  bo  construed,  as  to  prereot  the 
plalnttS    from    uDitlnit,   in    the    nnme    coniploiiit,   two  or   more 
canses  of  action,  in  any  case  epecified  in  aoclion  484  of  tbis  act 
flee    I    ie«T,    ante. 
I  1«B0.  [Am'd,  18»4.1    IVhen  II  pnnnot  be  mKlBlalned. 

An  action  to  rccoTer  a  chattel  cannot  be  malDtained  in  either 
ot  the  followins  caaei: 
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1.  Where  the  chattel  was  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  asBessment  or  fine,  issued 
in  pursuance  of  a  statute  of  the  State  or  of  the  United  States; 
unless  the  taking  was,  or  the  detention  is,  unlawful,  as  specified 
in  section  sixteen  hundred  and  ninety-five  of  this  act. 

2.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  war- 
rant of  attachment,  against  the  property  of  the  plaintiff,  unless 
it  was  legally  exempt  from  such  seizure,  or  is  unlawfully  de- 
tained, as  specified  in  section  sixteen  hundred  and  ninety-five 
of  this  act. 

3.  Where  is*  was  seized  by  virtue  of  aU  execution,  or  a  war- 
rant of  attachment,  against-  the  property  of  a  person  other  than 
the  plaintiff^  and  at  the  time  of  the  commencement  of  the  action 
the  plaintiff  had  not  the  right  to  reduce  it  into  his  possession. 

L.  18M,  ch.  305;  2  R.  S.  522.  §{  4  and  6  (2  R.  S.  540).  am'd. 

I  1681.  Id. I  after  Jadarment  aaralnst  the  plaintiff. 

Where  a  chattel  is  replevied,  in  an  action  to  recover  the 
same,  and  a  final  judgment  awarding  the  possession  thereof  to 
the  defendant  is  rendered,  a  subsequent  action  to  recover  the 
same  chattel  cannot  be  maintained  by  the  plaintiff,  for  the 
same  cause  of  action.  But  the  judgment  does  not  affect  his 
right  to  maintain  an  action  to  recover  damages,  for  taking  or 
detaining  the  same  or  any  other  chattel,  unless  it  was  rendered 
against  him  upon  the  merits. 

Id.,  9  62. 

I  1692«  Id. I  by  an  asslarnee. 

An  action  to  recover  a  chattel,  the  title  to  which  has  been 
transferred  to  the  plaintiff,  since  the  wrongful  taking,  or  during 
the  wrongful  detention  thereof,  with  or  without  the  damages 
sustained  by  the  taking,  withholding,  or  detention,  may  be 
maintained  in  any  case,  where,  except  for  the  transfer,  such  an 
action  might  be  maintained,  by  the  person  from  or  through  whom 
the  plaintiff  derives  title;  but  not  otherwise. 

S    1003.   Jurisdiction,  etc.,  i^rlien  replevin  precedes   anm- 


Where  a  chattel  is  replevied  before  the  service  of  the  sum- 
mons, as  prescribed  in  this  article,  the  seizure  thereof  by  tbe 
sheriff  is  regnrded  na  oqnivnlont  to  the  prnnting  of  a  provisio^^nl 
remedy,  for  the  purpose  of  giving  jurisdiction  to  the  court,  nnd 
enabling  it  to  control  the  subsequent  proceedings  in  the  action; 
and  as  eqnivnlent  to  the  commencement  of  the  action,  for  t>>e 
purpose  of  determining,  whether  the  plaintiff  is  entitled  to  main- 
tain the  action,  or  the  defendant  is  liable  thereto. 

See  f  416,  ante. 

I  1684.  Plaintiff  may  require  nlterlff  to  replevy* 

The  plaintiff  may,  when  ihf>  summons  is  issued,  or  at  any 
time  afterwards,  and  before  the  service  of  a  copy  of  the  defend- 
ant's answer,  or,  where  judemont  is  tnkon  by  default  for  wsnt 
of  an  appearance  or  plondinpr.  before  the  entry  of  the  final 
judgment,  cause  the  chnttol.  to  recover  which  the  action  fs 
brought,   to  be   replevied   by   the   sheriff   of   the   county   where 

•  So   In   thp   original. 
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it  is  found.  For  that  purpose,  be  must  deliver  to  the  sherifif 
an  affidavit  and  a  written  undertaking,  as  prescribed  in  tiie 
following  sections  of  this  article,  with  a  written  requisition, 
indorsed  upon  or  annexed  to  the  atfidavit,  and  subscribed  by  his 
attorney,  to  the  effect,  that  the  sheriff  is  required  to  replevy 
the  chattel  described  therein.  The  requisition  may  be  directed 
to  the  sheriff  of  a  particular  county,  or,  generally,  to  the  sheriff 
of  any  county  where  the  chattel  is  found*  It  18  deemed  the 
mandate  of  the  court. 
Co.  Froc.,  8§  206  and  200,  am'd  and  coDBolidated.  ^ 


I  1096.  Affidavit  tberefor,  before  oonuneneement  of 
action. 

The  affidavit,  to  be  delivered  to  the  sheriff,  as  prescribed  in 
the  last  section,  must  particularly  describe  the  cnattel  to  be 
replevied;  and  must  contain  the  following  allegations: 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled 
to  the  possession  thereof,  by  virtue  of  a  special  property  therein; 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according  to 
the  best  knowledge,  information,  and  belief  of  the  person  making 
the  affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment,  or  fine,  issued 
in  pursuance  of  a  statute  of  the  State,  or  of  the  United  States; 
or.  If  it  has  been  taken  under  color  of  such  a  warrant,  either 
that  the  taking  was  unlawful,  by  reason  of  defects  In  the  pro- 
cess, or  other  causes  specified,  or  that  the  detention  is  unlawful, 
by  reason  of  facts  specified,  which  have  subsequently  occurred. 

5.  That  it  has  not  been  seized  by  virtue  of  an  execution  or 
warrant  of  attachment,  against  the  property  of  the  plaintiff, 
or  of  any  person  from  or  through  whom  the  plaintiff  has  derived 
title  to  the  chattel,  since  the  seizure  thereof;  or,  If  it  has  been 
BO  seized,  that  it  was  exempt  from  the  seizure,  by  reason  of  facts 
specified,  or  that  its  detention  is  unlawful,  by  reason  of  facts 
epecilfied  which  have  subsequently  occurred. 

6.  Its  actual  value. 

See  Co.  Proc,  f  207. 

S  1696.  Id.  I  after  comn&enoenient  of  aotlon* 

But  where  the  affidavit  is  made  after  the  service  of  the  sum- 
mons, the  allegatioPH,  required  to  be  inserted  therein  by  subdi- 
visions first  and  second  of  the  last  section,  must  be  to  the  effect, 
that  the  plaintiff,  at  the  time  of  the  commencement  of  the 
action,  was  the  owner  of  the  chattel,  or  was  entitled  to  the 
possession  thereof  by  virtue  of  a  special  property  therein;  and 
that  it  was  then  wrongfully  detained  by  the  defendant,  as  pre- 
scribed in  those  subdivisions. 

S  169T.  Id.$  vrliere  several  chattels  are  to  be  replevied. 

Where  the  affidavit  describes  two  or  more  chattels  of  the 
same  kind,  it  must  state  the  number  thereof,  and  where  It 
describes  a  chattel  in  bulk,  it  must  state  thr  weight,  measure* 
ment,  or  other  quantity.  W^ere  it  describes  two  or  more  chattels 
to  be  replevied,  it  may,  at  the  elf^otion  of  the  plaintiff,  state  the 
tiggregate  value  of  all;  or,  separately,  the  value  of  any  chattel 
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or  of  BMkj  class  of  chattels,  and  the  fiff^rre^nte  valae  of  tho  re- 
uaiuder,  if  any.  Where  it  states  separately  the  Taltie  of  one 
or  more  chattels  or  classes  of  chattels,  the  defendant  uiuy  i-e- 
qaire,  as  prescribed  in  the  following  provisions  of  this  aitielo, 
the  return  of  any  or  all  of  the  chattels  or  olnssos  of  clintttMs, 
the  value  of  which  is  thus  stated,  or  of  the  portion  thereof 
which  has  been  replevied.  If  he  procures  such  a  return.  t»ie 
remainder  roust  be  delivered  to  the  plaintiff,  except  as  is  otherwise 
prescribed  in  this  article. 

EzpUoatoiT  of  |   1096,   ante. 

I  1098.  FroTlsion  irlLere  a  part  only  1m  reple^leil. 

The  sheriff  mnst  replevy  a  smaller  number  or  a  smaller  quantity, 
if  the  whole  of  the  chattel  or  chattels  described  in  the  aihdnvit 
cannot  be  found.  In  that  case,  if  the  a^ricregrate  value  only  in 
stated  iu  the  affidavitt  the  value  of  the  entire  chattel  or  class  of 
chattels,  as  so  stated,  is  to  be  deemed  the  value  of  the  part  re- 
plevied, for  the  purposes  of  the  proceedings  to  procure  a  return 
thereof  to  the  defendant. 

I  1000.  PlalmtlJrs  nndertaklnir  for  veplevln. 

The  undertaking  to  be  delivered  to  the  sheriff,  with  a  reqnisi- 
tiou  to  replevy  a  chattel,  must  be  executed  by  at  least  two  sii trea- 
ties, who  mnst  be  approved  by  the  sheriff.  It  must  be  to  the 
effect,  that  the  sureties  are  bound  in  a  specified  sum,  not  loss 
than  twice  the  value  of  the  chattel,  as  stated  in  the  affidnvit,  for 
tlie  prosecution  of  the  action;  for  the  return  of  the  chattel  to  the 
defendant,  if  possoHsion  thereof  is  adjudged  to  him,  or  if  the 
action  abates,  or  is  discontinued,  before  the  chattel  is  returned  to 
the  defendant;  and  for  the  payment  to  the  defendant  of  any  sum, 
which  the  Judgment  awards  to  him  against  the  plaintiff. 

I  170O.    How  chattel  to  be  replevied. 

If  any  chattel,  described  in  the  affidavit,  is  found  in  the  posses- 
sion of  the  defendant,  or  of  his  agent,  the  sheriff,  to  whom  an 
affidavit,  requisition,  and  undertaking  nre  delivered,  as  prescribed 
in  the  foregoing  sections  of  this  article,  must  forthwith  replevy 
it,  by  taking  it  into  his  possession.  He  must  theretipon,  without 
delay,  serve  on  the  defondant  a  copy  of  the  affidavit,  requisition 
and  undertaking,  by  delivering  the  same  to  him  personnlly.  if  ho 
can  be  found  within  the  county:  or,  if  he  cannot  be  so  found,  to 
bis  acrent,  if  any,  from  whoKo  pos8«^sion  the  chattel  is  taken;  or, 
if  neither  can  be  found  within  the  county,  by  leaving  the  copy  at 
the  usual  place  of  abotle  of  either,  with  a  person  of  Buit.able  age 
and  discretion. 

filMf  Oo.  Proc.  remalium  of  |  200.  flm'd. 

S  1701.  Id. I  hoyiv  takem  from  a  bntldlnsp,  ete. 

If  any  chattel,  described  in  the  nffi<l:ivit,  is  secured  or  concenlcd 
hi  a  building  or  inclosnre.  the  sheriff  must  publicly  domniid  its 
delivery.  If  it  is  not  delivered,  pursuant  to  the  demand,  he  munt 
cause  the  building  or  inrlnsiiro  to  ho  broken  open,  and  must  take 
the  chattel  mto  his  possession. 

Co.  Proc..  9  214.    Soo  SS  104.   Kvr.  nmi  lfi04.   nnto. 

I  ITOS.  meplevied  ehattel;  how  Icrpt,   ete« 

A  sberfff,  who  has  replevied  a  chnttcl,  mnst  retain  it  In  his  pos- 
kecping  it  in   a  secure  place,  until   the  person,  who   is 

421 


ii  1708-06  CHATTELS.  c.  14,  t.  8,  a.  1 

entitled  to  the  posseBsion  thereof,  is  ascertained,  as  prescribed  in 
this  article.  He  must  then  deliver  it  to  that  person,  upon  request 
and  payment  of  his  lawful  fees,  and  necessary  expenses  for  taking: 
and  keeping  it,  as  taxed  by  a  judge  of  the  court,  or  the  county 
judge  of  the  county  where  the  chattel  was  replevied,  upon  such  a 
notice  as  the  judge  deems  proper. 
Co.  Proc.,  §  216,  am'd. 


I    1703.    "Wlien    defendant   may    except   to    svretleai   pi 
reedlnirs  tberevpon. 

Within  three  days  after  the  chattel  is  replevied,  and  a  copy  of 
the  affidavit,  requisition,  and  undertaking  is  served,  the  defendant, 
unless  he  requires  a  return  of  the  chattel  replevied,  or  of  one  or 
more  of  them,  where  two  or  more  chattels  are  replevied,  may 
serve  upon  the  sheriff  a  notice,  that  he  excepts  to  the  plaintiff's 
sureties;  otherwise  he  is  deemed  to  have  waived  all  objections  to 
them.  Where  the  defendant  has  not  appeared,  the  notice  must  be 
subscribed  either  by  him,  or  by  his  agent  or  attorney.  The  per- 
son so  subscribing  the  notice  must  add  to  his  signature  his  oflSce 
address,  as  prescribed  by  law,  with  respect  to  a  notice  of  appear- 
ance. Within  ten  days  after  service  of  such  a  notice,  the 
plaintiff's  attorney  must  serve  upon  defendant's  attorney,  or,  if 
the  defendant  has  not  appeared,  upon  the  sheriff,  notice  of  the 
justification  of  the  sureties.  If  the  notice  of  justification  is  served 
upon  the  sheriff,  he  must  immediately  serve  it  upon  the  person, 
whose  name  is  subscribe<l  to  the  notice  of  exception,  in  the  mode 
prescribed  by  law,  tor  service  of  a  paper  upon  an  attorney  in  an 
action. 

Id.,  I  210.  un'd. 

I  1704.  "Wikewk  defendant  may  reelaini  ekattelt  proeee«l- 
InflTS    tberenpon. 

The  defendant,  if  he  does  not  except  to  the  plaintiff's  sureties, 
nn  proscribed  in  the  last  section,  may,  within  the  time  allowed  to 
him  for  such  an  exooplion,  serve  upon  the  sheriff,  a  notice  that  he 
requires  a  roturn  of  the  chattel  replevied.  With  the  notice,  he 
must  deliver  to  the  sheriff  the  following  papers: 

1.  An  affidavit,  containing  an  allegation,  either  that  the  defend- 
ant is  the  owner  of  the  chattel,  or  that  he  is  lawfully  entitled  to 
the  possession  thereof,  by  virtne  of  a  special  property  therein,  the 
facts  with  respect  to  which  mnst  be  set  fortn. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  to  the 
effect  that  they  are  bound,  in  a  specified  snm,  not  less  than  twice 
the  value  of  the  chattel  as  stated  in  the  affidavit  of  the  plaintiff, 
for  the  delivery  thereof  to  the  plaintiff,  if  delivery  thereof  is 
ail  judged,  or  if  the  action  abates  in  consequence  of  the  defend- 
ant's death;  and  for  the  payment  to  him  of  any  sum,  which  the 
judjrment  awards  against  the  defendant. 

Within  three  days  after  serving  a  notice,  requiring  a  return  of 
the  chattel,  as  prescribed  in  this  section,  the  defendant  must  serve 
upon  the  plaintiff's  attorney,  notice  of  the  justification  of  the  «are- 
ties  to  the  undertaking. 

Id.,  I  211,  am'd. 

I  1705.  Snretleni  when  and  lio'vr  to  Jnstlffy. 

The  justification  of  sureties,  as  prescribed  in  either  of  the  last 
two  sections,  must  take  nlaee,  either  in  the  county  where  the 
chattel  was  replevied,  or  in  the  county  where  one  of  the  sureties 
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reflides.  The  proTirions,  regulating  the  justification  of  bail,  con- 
tained in  article  third  of  title  first  of  chapter  seyenth  of  this  ace, 
goTem,  except  as  otherwise  ezpresslj  prescribed  in  this  article, 
with  respect  to  the  notice  of  justification  of  the  sureties;  the 
oflicer  before  whom  they  must  justify:  the  substitution  of  new 
sureties  or  a  new  undertaking;  the  examination  and  qualifications 
of  the  sureties;  and  the  allowance  of  the  undertaking.  But  after 
the  allowance,  the  undertaking  and  examination  must  be  delivered 
to  the  sheriff. 

Oo.  Proe.,  I  213.  with  parU  of  ||  210   and  212.    Bm  {f  578,  681.  ante. 

I  ITOe.  "Wltea  And  to  'vrhom  sheriff  mvst  dellTer  ehattei. 

If  the  defendant  neither  excepts  to  the  plaintifiTs  sureties,  nor 
requires  the  return  of  the  chattel,  within  the  time  prescribed  for 
that  purpose;  or  if  he  makes  default  in  serving  notice  of  the 
justification  of  his  sureties,  or  in  procuring  the  allowance  of  his 
undertaking;  or  if  the  plaintiff,  after  the  defendant  has  excepted 
to  his  sureties,  duly  procures'  the  allowance  of  his  undertaking; 
the  sheriff  must,  except  in  the  case  specified  in  section  1709  of  this 
set,  immediately  deliver  the  chattel  to  the  plaintiff.  If  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties,  makes 
default  in  serving  notice  of  justification,  or  in  procuring  the  allow- 
ance of  his  undertaking;  or  if  the  defendant,  after  he  has  required 
the  return  of  the  chattel,  duly  procures  the  allowance  of  his  under- 
taking; the  sheriff  must  immediately  deliver  the  chattel  to  the 
defendant.  When  the  chattel  is  delivered  by  the  sheriff  to  either 
party,  as  prescribed  in  this  section,  the  sheriff  ceases  to  be  re- 
sponsible for  the  sufficiency  of  the  sureties  of  either  party;  until 
then,  he  is  responsible  for  the  sufficiency  of  the  sureties  of  the 
plaintiff  or  of  the  defendant,  as  the  case  may  be. 
See  Id..  H  210.  211  and  212. 


1  17l>7.  Penalty  for  -wronff  delivery  by  slierlir. 

A  sheriff,  who  delivers  to  either  party,  without  the  consent  of 
the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in  the 
last  section,  or  by  virtue  of  an  execution  issued  upon  a  judgment 
in  the  action,  forfeits,  to  the  party  aggrieved,  two  hundred  and 
fifty  dollars;  and  is  also  liable  to  him  for  ail  damages  which  he 
sustains  thereby. 

2  B.  8.  625.  S  18  (2  Edm.  S43). 

I  1706.  Underiaklniri  to  whom  delivered.  , 

Where  the  sheriff  duly  delivers  a  chattel  to  either  party,  as 
prescribed  in  the  last  section  but  one,  he  must,  at  the  same  time, 
deliver  to  the  adverse  party  the  undertaking  received  by  him  from 
the  party  to  whom  the  chattel  is  delivered,  together  with  the  ex- 
amination of  the  sureties,  and  the  judge's  allowance,  if  any. 

Go.  Proc.,  9  42S,  ain*d. 

9  1709.  CUilat  of  title  by  tblrd  person )  proeeedlav*  there- 
spon. 

At  any  time  before  a  chattel,  which  hns  been  roTjlevied,  is  actu- 
ally delivered  to  either  party,  if  a  person,  not  a  party  to  the  action, 
claims,  as  against  the  defendant,  a  right  to  the  posseHsiun  thereof, 
existing  at  the  time  when  it  wos  ropleviod,  nn  affidavit  niky  be 
made  and  delivered  to  the  slierifT.  in  his  behalf,  stating  that  he 
makes  such  a  claim;  specif yintc  tho  chattel  or  chattels  to  which  it 
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rMntes,  If  two  or  more  chatfrln  have  been  replevied,  and  the  claim 
relates  only  to  pan  of  them:  and  setting,'  forth  the  facts  tipou 
which  his  riffht  of  posHOssion  dipeadB.  In  that  case,  the  sheriff 
may,  in  hiis  ditirriuun,  before  lie  dc'Iivers  the  chattel  to  the 
phiiiitiff,  servo  npou  the  phniitiiT*s  atlonu-y  a  copy  of  the  afudavit, 
with  a  notice  tbat  he  reoiiires  iiulomnhy  n;rainst  the  chiiin.  If  the 
indemnity  is  iint  fmnisLed,  within  a  rcnsonalde  time  after  the 
plnintiff  f?econu'ii  ertltied  to  the  delivery  of  the  chattel,  the  fthoriff 
may,  in  his  iiiscrction.  dclii'er  it  to  the  claimant,  without  iucnr- 
riug  any  liability  to  the  plaiutifl,  by  reason  of  so  doin£^. 
Co.   Proc.,   ft  210. 

I  ITIO.  Action  dfrntiiMt  nhe-rltt  vi»«n  ii«o1t  eliUiii. 

A  per?on,  not  a  nnity  to  th(»  action,  who  hna  nerved  an  aCfidavit 
ns  prescribed  in  the  l:\st  section,  may  maiatoiu  an  action  apaiuat 
the  sheriff,  who  hns  (lelivere<l  the  chnt1(^l  to  the  plaintiff,  to  re- 
cover his  d^^^•^J;ef»,  by  renson  of  llie  taking,  detent ion»  or  delivery 
of  the  chnttel.  Bnt  the  anninionn  in  such  nn  nciion  must  bo 
iBsned  within  three*  moiithB  nfter'tl^o  dHivery  of  the  chattel  to 
the  plnintiff,  and  mnst  be  served  within  thive  months  after  it  Is 
issued.  An  netion  cannot  be  mnintained  against  a  sheriff,  by  a 
person  so  eutithHl  to  make  a  claim,  except  as  preticrlbeU  in  this 
section. 

Satwtltuted  for  last  cUinsc  of  S  216.  Co.  Proc. 

I  ITII.  Indemnity  to  sheriff  affalnst  sneb  action* 

The  indemnity,  to  be  furnished  to  the  sheriff  by  the  plaintiff, 
as  prescribed  in  the  Inst  s-rclion  bnt  one.  must  consist  of  a  written 
undertaking  to  him,  executed  by  nt  h'ast  two  sureties,  to  the  effect 
that  they  will  indemnify  him  asrninst  any  liability  for  UamsK*'**, 
costs,  or  expenses,  to  be  incurred  in  an  action  brolipht  aj^ainst  biiu 
by  the  claimant,  or  a  pc^rson  deriving  title  from  or  through  the 
claimnnt,  by  rea.son  of  the  taking  or  detention  of  the  chnttel,  or 
its  delivery  to  the  plaintiff,  not  exeeedlnjr  a  snm,  to  be  specified 
in  the  undertnkinir,  which  must  be  at  le»i«t  five  hundred  dollars, 
and  not  less  thnn  the  actual  value  of  the  chattel  claimed,  and  two 
hundred  and  fifty  doll.irs  in  nddition  thereto.  Each  of  the  sure- 
ties, besides  possessing  the  other  qualifications  required  by  law, 
!»Mist  be  n  freeholder  or  a  householder  of  tlie  sheriff's  county. 
The  sheriff,  before  delivering  the  chnttel,  may  require  the  p'^r- 
sons  offered  ns  sureties  to  submit  to  an  e^cnmination,  before  the 
officer  who  takes  the  ncknowledpment  of  the  nndertakinir,  ns 
where  persons  nre  offered  to  him  ns  hail  upon  an  arrest-  The 
«5uret!es  are  entitled  to  be  substituted  as  defendants  in  nn  nction, 
brought  ns  prescribed  in  the  last  section,  as  if  the  Chattel  had  been 
levied  upon  by  virtue  of  an  execution. 

Substituted  for  part  of  |  218,  CX).  Proc. 

S  1712.  Wben  a  Kent,  etc.,  may  make  aAdaTlt  for  refilevln 
or  return. 

The  affidavit,  to  be  delivered  to  the  sheriff  in  behalf  of  the 
olnintiff,  with  n  requisition  to  rei-levy  a  chattel,  may  b.^  made 
hy  the  plaintiff's  agent  or  attorney,  if  the  material  facts  are  within 
hfs  pefsonnl  knowledffe;  or,  if  the  lilaintiff  is  not  within  the 
county  where  the  attorney  resides,  or  has  his  office,  or  is  not 
capable  of  making  the  affidavit.  The  affidavit,  to  be  delivered  to 
the  sheriff,  either  in  behnlf  of  the  defendant,  with  a  notice  that 
he  requires  the  return  of  the  chattel,  or  in  behalf  of  a  person,  not 
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a  party,  who  makes  a  claim  as  prescribed  in  section  1709  of  this 
act,  may  be  made  by  an  agent  or  attorney,  if  the  material  facts 
are  within  his  personal  knowleilgc,  or  if  the  defendant  or  claimant, 
as  the  case  may  be,  is  not  wilbiu  the  county  where  the  ntopcrty 
was  replevied,  and  capable  of  making  the  aliidavit.  When  the 
affidavit  is  made  by  an  attorney  or  agent,  he  must  state  thoroin 
Tihat  allegations,  if  any,  are  made  upon  his  information  and  be- 
lief; and  he  must  set  forth  therein  the  grounds  of  his  l>elief,  afi  +o 
all  matters  not  stated  upon  his  knowledge,  and  the  reason  why  the 
affidavit  is  not  made  by  the  party  or  the  claimant. 
See  H  &2S  and  52G.  ante,  aod  Co.  Proc,  i  207. 

I  1713.  Second  and  Hnbneqnent  replevin;  proceedlnnrfl 
tlierenpon. 

Where  the  sheriff  has  replevied  a  part  only  of  a  chattel,  or  of 
two  or  more  chattels,  described  in  the  plain tlU's  affidavit,  aud  has 
served  npon  the  defendant  the  papers  re<iuired  upon  f^uch  a  re- 
plevin, the  plaintiff  may,  at  any  time  before  the  service  of  a  copy 
of  the  defendant's  answer,  or  before  judgnu-at  by  default  for  want 
of  an  api)earance  or  pleading,  require  the  PuY.ie  or  any  other 
sheriff,  to  replevy  any  other  part  thereof.  For  that  purpose,  he 
mast  deliver  to  the  slieriff  an  affidaTit,  containing  the  same  alle- 
gations, and  a  requisition  and  undertaking,  with  respect  to  the 
part  yet  to  be  replevied,  as  if  the  action  was  brought  to  recover 
that  part  only,  where  a  second  or  subsequent  replevin  is  made, 
AS  prescribed  in  this  section,  the  proceedings  are  the  same,  as  If 
a  former  replevin  had  not  been  made. 

1 1714.  Replevin,  vfliere  order  of  arrest  haii  been  jp^anted. 

Where  an  order  of  arrest  is  granted,  as  prescribed  in  title  first 
of  chapter  seventh  of  this  act,  the  plaintiff's  right  to  a  replevin  is 
subject  to  the  following  regulations: 

1.  If  the  defendant  has  been  arrested,  pursuant  to  the  order,  n 
subsequent  replevin  cannot  be  made  of  the  chattel,  with  respect  to 
which  the  order  was  granted. 

2,  If  the  defendant  has  not  been  orreRtcd,  a  subsequent  replevin 
of  a  chattel,  with  respect  to  which  the  order  was  granted,  super- 
sedes the  order. 

See  9  549,  rabd.  1^  ante. 

I  1716.  Retnm,  ete.,  hy  sheriff. 

The  sheriff  must,  within  twenty  days  after  he  has  delivered  a 
chattel  replevied  by  him,  to  the  party  entitled  to  the  pos.session 
thereof,  or  to  a  third  person,  as  prescribed  in  this  article,  lile  with 
the  clerk  the  plaintiff's  affidavit,  and  the  accompanying  requisition, 
with  a  return,  stating  in  what  manner  he  has  exeeuted  the  latter. 
If  he  has  omitted  to  replevy  a  part  of  the  chattel,  or  of  two  or 
more  chattels,  described  in  the  affidavit,  the  return  mast  state  the 
canse  of  the  omission. 

Substitute  for  ft  217,  Co.  Proc. 

f  1716.  Id.f  hovir  eonipelled. 

If  the  sheriff  fails  to  comply  with  the  last  section,  either  party 
may  reqnire  him  so  to  do,  within  ten  days  after  service  of  a  notice 
to  that  effect,  or  to  show  cause,  at  a  term  of  the  court  designated 
in  the  notice,  why  he  should  not  be  punished  for  a  contempt  of  the 
court.    The  notice  may  be  8erve<l  at  any  time  before  final  Jndg< 
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ment,  except  that  it  caanot  be  serred  on  the  part  of  the  defendant, 
before  answer.    An  omission  to  comply  with  each  a  notice  ii» 
punishable  as  a  contempt  of  the  court. 
Bee  I  1726.  pest. 

S  1717.  Repleirin  papers  to  be  atade  part  of  Jadarment- 
roily  ete. 

The  plaintiff's  affidavit,  with  the  accompanying  requisition,  and 
the  return  of  the  sheriff,  must  be  made  a  part  of  the  judgment- 
roll  in  the  action;  and  a  copy  of  each  of  them  must  be  furnished 
to  the  court,  or  the  referee,  upon  the  trial'  of  an  issue  of  fact, 
with  a  copy  of  the  summons  and  of  the  pleadings. 

See  I   1726.   pest. 

1  1718.  Aetlon  not  alfeeted  by  fallvre  to  replofry* 

The  plaintiff  may  proceed  in  the  action,  and  recover  therein  the 
chattel,  or  its  value,  although  he  has  not  required  the  sheriff  to 
replevy  it,  or  the  sheriff  has  not  been  able  to  replevy  it. 

2  B.  S.  626.  I  19  (2  Edm.  643). 

f  1719.  'Wben  and  how  plaintiff  may  abandon  bis  olatm 
as  to  part. 

Where  part  only  of  two  or  more  distinct  chattels  specified  in  the 
complaint,  has  been  replevied,  the  plaintiff's  attorney  may,  with 
or  before  the  notice  of  trial,  serve  upon  the  defendant's  attorney  a 
notice  that  he  abandons  so  much  of  his  claim,  as  relates  to  those 
which  have  not  been  replevied;  and  thenceforth  the  proceedings 
are  the  same,  as  if  the  action  had  been  brought  to  recover  only  the 
chattels  which  have  been  replevied.  A  copy  of  the  notice  must  be 
furnished  to  the  co^rt,  or  to  the  referee,  upon  the  trial  of  an  issue 
«f  fact,  with  a  copy  of  the  summons  and  of  the  pleadings. 

Bee  I  1728.  poet. 

I  1720.  Titlof  bow  stated  In  pleadlnir. 

An  allegation,  in  a  pleading  interposed  by  either  party,  to  the 
effect  that  the  party  pleading,  or  a  third  person,  was,  at  the 
time  when  the  action  was  commenced,  or  the  chattel  was  replev- 
ied, as  the  case  may  be,  the  owner  of  the  chattel,  or  that  it 
was  then  his  property,  is  a  sufficient  statement  of  title,  unless 
the  right  of  action  or  defence  rests  upon  a  right  of  possession, 
by  virtue  of  a  special  property;  in  which  case,  the  pleading  must 
set  forth  the  facts,  upon  which  the  special  property  depends, 
so  as  to  show,  that  at  the  time  when  the  action  wns  commenced, 
or  the  chattel  was  replevied,  as  the  cnse  mny  be,  the  party 
pWding.  or  the  third  person,  was  entitled  to  the  possession  of 
the  chattel. 

See  i  166.  Co.  Proc.,  and  |  1724,  post. 

ff  17S1.  Tablnv,  etc.|  bow  stated  In  eomplalnt. 

Where  the  complaint  contains  a  sufficient  statement  of  the 
plaintiff's  title,  a  general  allegation,  that  the  defendant  wrong- 
fully took  the  chattel,  is  sufficient,  without  setting  forth  the 
facts,  showing  that  the  fak'ncr  was  wroncrful.  Where  the  taking 
of  the  chattel  is  not  ooniT)lairo<l  of.  but  the  action  is  founded 
upon  its  wrongful  dotontion,  the  complaint  must  set  forth  the 
facts,  showing  that  the  detention  was  wrongful. 

BnbttltQted  for  2  R.   S.  628,   |  30  (2   FAm.  646). 
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I  1T22.  I>«inaare«  "wlieii  cbattel  in$iuee4.,  etc.*  by  def emdanv. 

Where  the  plaintiff  recovers  a  chattel  which  was  iojured,  or 
otherwise  depreciated  in  value,  while  it  was  in  the  possession  or 
under  the  control  of  the  defendant,  under  such  circumstances, 
that  the  plaintiff  might  recover  damages  for  the  injury  or  de- 
preciation, in  an  action  brought  against  the  defendant  therefor, 
he  may  recover  the  same  damages  in  an  action  brought  as  pre^ 
scribed  in  this  article.  In  that  case,  he  must  set  forth  the  facts 
in  his  complaint,  and  demand  judgment  for  damages  accordingly. 

I  1728.  Ans^ver  of  title  In  tblrd  person. 

The  defendant  may  by  answer  defend,  on  the  ground  that  a 
third  person  was  entitled  to  the  chattel,  without  connecting  him- 
ielf  with  the  latter's  title. 

I   1724,     Amsffrer    tliat    property     was     distrained    dolny 


Where  the  defence  is,  that  a  chattel,  to  recover  which  the 
action  is  brought,  was  distrained  doing  damage,  an  allegation 
that  the  defendant,  or  the  lierson  by  whose  command  he  acted, 
was  then  lawfully  possessed  of  the  real  property,  and  that  the 
chattel  was  distrained,  while  it  was  doing  damage  thereupon, 
is  safficient,  without  setting  forth  the  title  to  the  real  property. 

Go.  Proe.,  9  166;  2  B.  S.  628.  ff  37  and  42  (2  Bdm.  646). 


9  1726.  Defendant  mAy  denutnd  Jndarnient  fer  vetvrn. 

Where  a  chattel  has  been  replevied  and  delivered  to  the  plain- 
tiff, or  to  a  person  not  a  party  to  the  action,  as  prescribed  in 
the  foregoing  sections  of  this  article,  the  defendant's  attorney 
may,  within  the  time  allowed  to  him  for  the  service  of  a  notice 
of  trial,  serve  upon  the  plaintiff^s  attorney,  a  notice,  that  the 
defendant  demands  judgment  for  the  return  of  the  chattel,  or 
for  its  value,  either  with  or  without  damages  for  the  detention 
thereof.  Upon  the  trial,  a  copy  of  such  a  notice  must  be  fur- 
nished to  the  court  or  referee,  with  a  copy  of  the  summons  and 
of  the  pleadings. 

f  172<l«  Terdlet»  etc.»  vrltat  to  state. 

The  verdict,  report,  or  decision  must  fix  the  damages.  If  any, 
of  the  prevailing  party.  Where  it  awards  to  the  plaintiff  a 
chattel,  which  has  not  been  replevied,  or  where  it  awards  to 
the  prevailing  party  a  chattel,  which  has  been  replevied,  and 
afterwards  delivered  by  the  sheriff  to  the  unRUccesaful  pnrty. 
or  to  a  person  not  a  party,  it  must  also,  except  in  a  case  specified 
in  the  next  section,  fix  the  value  of  the  chattel,  at  the  time  of 
the  trial. 

Co.  Proc.,  i  261,  am'd. 

I  1TS7.  Substitute  In  eertafn  eases  for  llndlnar  as  to  ▼alne. 

A  verdict,  report,  or  decision,  in  favor  of  the  defendant,  shnll 
not  fix  the  value  of  the  chattel,  in  either  of  the  following  cases: 

1.  Where  the  plaintiff  is  f^e  jreneral  owner  of  the  chattel:  but 
It  was  rightfully  distrained  doinp  dnmaee.  and  its  value  is 
greater  than  the  damaees  sustained  by  the  defendant,  by  the 
Injury  for  which  It  was  distrained;  in  which  case,  those  damages 
mnst  be  fixed. 
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2.  Where  the  plaintiff  is  the  general  owner  of  the  chattel,  but 
the  deleudaut  had  a  special  pioperty  tiiereiu,  and  the  value  oi* 
lue  cnattel  la  greater  than  the  value  of  the  Hpecial  property, 
n'  the  sum  ciiarged  upon  the  chattel  by  reason  thereof;  in  whicu 
:'aise,  the  value  oi:  tne  special  property,  or  the  sam  bo  chargetl, 
aiust  be  fixed. 

in  either  of  the  cases  specified  in  this  section,  the  verdict,  re- 
port, or  decisiuu  must  set  forth  the  reason,  why  the  value  ot 
the  chattel  ia  not  fixed. 

I  17228.  Verdict,  etc.,  for  part  of  ■e^rerAl  cl&attelii)  Jadv- 
luent  tliereapon. 

Where  the  action  is  brought  to  recover  two  or  more  chattela, 
the  verdict,  report,  or  decision  may  award  to  one  party  one  or 
more  distinct  chattels,  which  can  be  identified,  and  set  apart 
from  the  others  and  the  residue  to  the  other  party;  and,  iX 
necessary,  the  complaint  must  be  amended  so  as  to  conform 
thereto.  The  final  judgment,  rendered  thereupon,  must  award 
to  each  party  the  same  relief,  with  respect  to  the  finding  in  hia 
favor,  as  if  separate  judgments  were  rendered;  except  that,  where 
each  narty  is  entitled  to  an  absolute  award  of  a  .sum  of  money, 
against  the  other,  the  smaller  sum  must  be  deducted  from  the 
greater,  and  the  balance  only  must  be  awarded. 

I  1T88.  Damaves   l&o^r  aaoevtalned   on  iteflanlt* 

Where  the  plaintiff  is  entitled  to  judgment  by  default,  for 
want  of  an  appearance  or  pleading,  the  court,  to  which  he 
applies  for  judgment,  may  ascertain  and  determine  the  damages 
to  which  he  is  entitled,  and  the  value  of  the  chattel,  if  necessary; 
or  may  direct  a  reference,  or  a  writ  of  inquiry,  for  that  purpose. 

See  S  1216,  ante. 

I  1730.  Final  Jadflrment)  dookettnv  tl&e  same. 

Final  judgment  for  the  plaintiff  must  award  to  him  possession 
of  the  chattel  recovered  by  him,  with  his  damages,  if  any.  Ir 
a  chattel  roooverod  was  not  replevied,  op  if,  after  it  was  replevied, 
it  was  delivered  to  the  defendant,  or  to  a  person  not  a  party, 
an  prescribed  in  this  article,  the  final  judgment  mnst  also  award 
to  the  plaintiff  the  sum  fixed  as  the  value  thereof,  to  be  paid 
by  the  defendant,  if  possession  thereof  ia  not  delivered  to  tlie 
plaintiff.  If  the  defendant  has  demanded  judgm(^nt  for  the 
return  of  a  chattel,  which  was  replevied,  and  afterwards  deliv- 
ered to  tho  plaintiff,  or  to  a  person  not  a  party,  as  prescribed  in 
this  article,  final  judgment  in  his  favor  therefor  must  award  to 
him  possession  thereof,  with  his  damages,  if  any;  and  it  must 
also  award  to  him  the  snm  fixed  as  the  value  thereof,  to  be  paid 
by  the  plaintiff,  if  possession  is  not  delivered  to  the  defendant. 
But  if  the  case  is  one  of  those  specified  in  sec  ion  1727  of  this 
act,  final  judgment  in  favor  of  the  defendant  must  award  to 
him  the  sura,  fixed  as  therein  sperified,  and  if  it  is  not  collected, 
the  delivery  of  the  chattel:  or,  if  the  chnttel  has  not  been  re- 
plevied, or  has  been  returnod  to  bim  after  replevin,  that  he  In 
entitled  to  possession  therer>f.  until  the  sum  so  awarded  Is  col- 
footed,  or  otherwise  paid.  Th'^  indpment  may  be  docketed,  and 
the  docket  thereof  creates  a  lien,  .ns  if  it  was  a  judgment  for 
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tile  full  amount  of  the  mouey,  mciuding  costs,  which  it  awardji, 

either  absolutely  or  conditionally. 
Co.  Ptm..  8  277;  2  B.  S.  532,  {  til  (2  Bdm.  650). 

8  1T31.  Ejcecntlon^  contentM  thereof. 

An  execution  for  the  deiiyery  of  the  poasesfllon  of  a  chattel^ 
and  to  satisfy,  out  of  the  property  of  the  judi^meut  debtor,  u 
sum  of  BDOoey  coutingently  awarded  af?aiust  him,  must  contain, 
in  addition  to  the  other  matters  prescribed  by  law  the  following 
directions : 

1.  ^v  here  the  judgment  is  rendered  In  favor  of  the  dt^fendant, 
ia  a  case  specified  in  section  1727  of  this  act,  the  execution  must 
require  the  sherili'  to  deliver  possession  of  the  chattel  to  tlie 
defendant,  unless  the  plnintift'  before  the  delivery,  pays  to  him 
the  som  of  money  awui-dfHl  to  the  defendant,  with  interest  and 
the  sheriff^s  fees;  and,  in  cuse  the  chatt(>l  cannot  be  found  within 
his  county,  then  t8  satisfy  thut  sum  out  of  the  property  of  the 
plain  tUE. 

2.  In  any  other  case,  where  the  jndgrment  awards  a  sum  of 
money,  if  possession  of  the  chattel  is  not  delivered  to  the  pre* 
vaiiinj;  party,  the  execution  must  require  the  sheriff,  ff  the 
cliattel  cannot  be  found  within  his  county,  to  natisfy  the  sum 
po  awarded,  with  interest  and  his  fees,  out  of  the  property  of 
the  party  against  whom  the  judfi:ment  is  rendered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,  as  pre- 
scribed in  this  section,  must  be  in  the  form  reqnited  by  law 
for  a  like  direction,  where  no  execution  against  property  ii 
issued  upon  a  judgment  for  a  sum  of  money. 

Id.,  snbd.  4  of  9  £80;  2  B.  S.  630.  |  60  (2  Edm.  648). 

1  1T32.  Id.  I  aberlirii  poorer  to  take  cltattel. 

For  the  purpose  of  taking  posseBslon  of  a  chattel,  by  virtue 
of  such  an  execution,  the  powers  of  the  sheriff  are  the  same, 
as  where  he  is  required  to  replevy  a  chatteL 

2  R.  S.  030.  I  61. 

9  1788.  Action  on  nndertRlclnsri  when  maintainable. 

A  plaintiff,  who  has  recovered  a  final  judgment,  cannot  main* 
tain  an  action  against  the  sureties  in  an  undertaking,  given  in 
behalf  of  the  defendant  to  i>rocure  a  return  of  the  chattel,  or 
against  the  bail  of  a  defendant,  who  has  been  arrested,  until 
after  the  return,  wholly  or  partly  unpntisfied  or  unexecuted, 
of  an  execution  in  his  favor  for  the  delivery  of  the  possession 
of  the  chattel,  or  to  satisfy  a  sum  of  money  out  of  the  property 
of  the  defendant,  or  for  both  purposes,  as  the  case  requires.  A 
defendant,  who  has  recovered  a  final  jndcrment.  cannot  main- 
tain an  action  against  the  sureties  in  the  plaintiff's  undertaking, 
given  to  procure  a  replevin,  until  after  a  like  return  of  a  slmilai 
execution  against  the  plaintiff. 

2  R.   8.   638.    S   64    (2  Edm.    551). 

I  17S4.  SberllTii   return,  evldenee  therein. 

In  such  an  action  aeaiiist  fho  snrotios.  the  sheriff's  return  to 
the  execution   is  presumptive  evidencp  of  a   failure  to  deliver, 
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or  to  return  «  chattel,  or  to  pay  a  sum  of  moneji  accordins:  to 
the  termfi  of  the  undertaking. 
8  B.  8.  S88,  I  66. 

I  1T85.  Injury,  etc.*  no  il«fene«. 

It  is  not  a  defence  to  such  an  action,  that  the  chattel  was 
injured  or  destroyed,  after  it  was  Teplevied,  unless  the  injury  or 
destruction  was  effected  by  the  act.  or  with  the  consent  of  the 
plaintiff  in  the  nction,  or  occurred  after  che  chattel  was  taken 
ny  virtue  or  tne  execution. 

t   1780»  Abatentent  nnd   revlvnl   of  notion. 

In  an  action  to  recover  a  chattel,  the  cause  of  action  sorvives 
or  continues,  notwithstanding  the  death  of  eitherparty,  in  favor 
of  or  against  his  executor  or  administrator.  Where  the  court 
makes  an  order,  directing  the  abatement  of  such  an  action,  as 
prescribed  in  section  761  of  this  act,  an  action  may  be  main- 
tained, upon  an  undertaking,  given  for  the  pufpose  of  procuring 
a  delivery  or  return  of  a  chattel,  as  if  final  judgment,  awarding 
to  the  adverse  party  possession  thereof,  had  been  rendered  In 
the  first  action,  and  an  execution  thereupon  had  been  returned 
unexecuted  and  unsatisfied;  except  that  damages  cannot  be  re- 
covered therein  for  a  wrongful  taking,  withholding  or  detention. 
An  action  to  recover  the  chattel  cannot  be  maintained,  after 
an  action  has  been  commenced  upon  an  undertaktof,  as  ]»re* 
scribed  in  this  section. 

L.  1880,  ck.  370;  L.  1872,  cb.  486.    See  ||  766-T61,  ant*. 
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JtRTICIiE   SBCOlfD. 

Action  to  foreclose  a  lien^  upon  a  chattel. 

tlor     1737.  Action;  when  snd  In  what  coorti  maintainable. 
17811.  Warrant  to  aeixe  chattel;  proceeding  therenpoo. 

1739.  Judgment. 

1740.  Action  In  inferior  court. 

1741.  Application  of  this  article. 

fS    1T3T-1T41.    [Rppoalod   hj   L.    1000,   ch.   38.      See   CouBoJi- 
Jated  Laws,  tit.  Lieu  Law,  §§  20<>-liiO.J 
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CHAPTER  XV. 

Special  Provisions,  Reg:ulating  Other  Particular 
Actions  and  Rights  of  Action,  and  Actions  by  or 
Against  Particular  Parties. 

TITLE     I. — Matrimonial  Actioiu. 

TITLE    II.— Actions  Relating  to  a  Corporation. 

TITLE  III. — Actions  Relating  to  the  Estate  of  a  Decedent. 

TITLE  IV.— 0;her  Special  Actions  and  Rights  of  Action. 

TITLE    v.— Other  Actions  by  or  Against  Particular  Parties. 

TITLE  I. 

Matrimonial  Actions. 

Article  1.  ActicZl  to  annul  a  Toid  or  Toidablo  marriage. 
2.  Action  for  a  divorce. 
8.  Action   for  a  separation. 

4.  Proyisiona   applicable  to  two  or   moro   uf   tbo  actions  apeeifled  Ui 
tbia  UUe. 

ARTICIiB    FIRST. 

Action  to  anntU  a  void  or  voidable  marrioffe. 

See.  1742.  Action  by  woman,  married  under  16,   to  annul  marriag*. 

1743.  In  wbat  otber  cases  marriage  may  be  annulled. 

1744.  Action  when  party  was  under  the  age  of  consemt. 

1745.  Id.;  when  former  husband  or  wife  was  living. 
1740.  Id.;    where    party    was    an    idiot. 

1747.  Id.;  where  party  was  a  lunatic. 
1748    Action  by  next  friend  of  idiot  or  lunatic. 
1740.  Issue;  when  entitled  to  succeed,  etc. 
1700.  Action  on  the  ground  of  force,   frntid.  etc. 

1751.  Custody,   maintenance,   etc.,  of  l»f  j  of  such  a  marrlag*. 

1752.  Action  ou  the   ground  of   physlonl    •iioapaelty. 

1753.  Certain   proceedings   reisrulatod   in   .-i.; '<>u   to   annul   marrlaga. 

1754.  Judgment  annulling  a  marriage,  how  xar  conclusive. 

.1755.  How  next  friend  of  infant,  lunatic,    etc.,   allowed  to  sue,   etc. 

I  1742.  [Am'd,  1887.]  Action  by  -VToman,  married  anAer 
16,  to  annnl  marrlaare. 

An  action  may  be  maintained,  by  the  woman,  to  procure  a  judg- 
ment, declaring  a  marriage  contract  void,  and  annulling  the  mar- 
riage,  under  the  following  circumstances: 

1.  Where  the  plaintiff  had  not  attained  the  age  of  sixteen  jtmrm 
at  the  time  of  the  marriage. 

2.  Where  the  marriage  took  place  without  the  consent  of  her 
father,  mother,  guardian,  or  other  person  having  the  legal  charge 
of  her  person. 

3.  ^^'h('^e  it  was  not  followed  by  consummation  or  cohabita- 
tion, and  was  not  ratified  by  any  mutual  assent  of  the  parties, 
after  the  plaintiff  attained  the  age  of  sixteen  years. 

L.  1SS7,  rh.  22;  L.  1S41,  ch.  257  (4  Kdm.  512),  am'd.  S<h».  also,  2  B.  S. 
142,  §  21  (2  Kdm.  Itsi.  St-e  Dom.  Rol.  Ijjw,  ch.  272,  L.  189«.  in  which  age 
of  oonsiMit  Is  mmic  cii^iiU'cii  youth ;  but  docs  not  amend  ch.  22.  L.  18S7 ;  82 
App.  Div.  335. 

'  '4*=>^§  17-i:t.  In   what   other  eaMOM  ninrrlnfire  may  be  annalled. 

(;i^-  An  action  may  also  bo  mnintained  to  procure  a  judgment,  de- 

'         rlarin^  a  luarriji^'c  couiracl  \u'u\  and  aunuiling  the  marriage,  for 
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«ither  of  the  foUowing  causes,  existing  at  the  time  of  the  mar 
riacre: 

1.  Xhat  one  or  both  of  the  parties  had  not  attained  the  uge  of 
le^al   couseut. 

iL  That  the  former  basbaDd  or  wife  of  one  of  the  parties  was 
llTine^  and  tli&t  the  marriage  with  the  former  husband  or  wile  wub 
tben   in  force. 

3.  That  one  of  the  parties  was  an  idiot  or  a  lunatic. 

4.  That  the  consent  of  one  of  the  parties  was  obtained  by  force, 
dnrems,  or  fraud. 

5.  That  one  of  the  parties  was  physically  incapable  of  entorirm 
into  the  marriage  state.  But  an  action  can  be  maintained,  unde:- 
tliis  Buljdiyision,  only  where  the  incapacity  continues,  and  is 
incarable. 

2   &.    S.   142,  I  20  (3  Vdm.    147). 

1  1T44.  Action  Tvhcn  party  tras  nnder  tbo  ai^c  of  connent.d^ .  &>i. 

An  action  to  annul  a  marriage,  on  the  ground  tliat  ohq  of  the 
parties  had  not  attained  the  age  of  legal  consent,  may  be  main* 
tained  by  the  infant,  or  by  either  parent  of  the  infant,  or  by  the 
fTiiardian  of  the  infant's  person;  or  the  court  may  allow  the  action 
to  be  maintained  by  any  person,  as  the  next  friend  of  the  infant. 
But  a  marriage  shall  not  be  annulled,  at  the  suit  of  a  parly  who 
was  of  the  age  of  legal  consent  when  it  was  contracted,  or  whore 
it  appears  that  the  parties,  for  any  time  after  they  attained  that 
a^^e,    freely  cohabited  as  husband  and  wife. 

2  B.  8.  142,  I  21  (2  £dm.  148),  amd.    Bee,  also,  ft  20,  and  %%  1748  &Ld  1750, 


f   1746.   [Am'd,  1882,  1013.]     Id.t  vvlien  former  li  on  band   or 

An  action  to  annul  a  marriage,  upon  the  ground  that  the  former 
ha6l>and  or  wife  of  one  of  the  parties  was  living,  the  former 
marriage  being  in  force,  may  be  maintained  by  either  of  the 
parties  during  the  life-time  of  the  other,  or  by  the  former  hnsbmul 
or  TN-ife.  Where  it  appears,  and  the  judgment  determines,  that  th.-^ 
Fntiaeqnent  marriage  was  contracted  by  at  least  one  of  the  parties 
thereto  in  good  faith,  and  with  the  full  belief  that  the  lormer 
husband  or  wife  was  dead  or  that  the  former  marriage  had 
been  annulled  or  dissolved,  or  without  any  knowledge  uu  tiie  part 
of  the  innocent  party  of  such  former  marriage,  the  issue  of  the 
stibseqnent  marriage,  bom  or  begotten  before  the  final  judgment, 
are  deemed  for  all  purposes  the  legitimate  children  of  the  parent 
nrho  at  the  time  of  the  marriage  was  competent  to  contract,  and 
itre  entitled  to  succeed  as  such,  in  the  same  manner  ak  other 
lesitimnte  children,  to  the  rewil  and  personal  e.state  of  said  narent; 
find  the  issue  so  entitled  must  be  specified  in  the  judgment,  nnd 
lie  innocent  party  must  be  awarded  their  custody,  and^  he  or  she 
is  entitled  to  appoint  a  guardian  of  their  nersons  by  will. 

This  section  shall  be  construed  to  extend  to  all  cases  where  the 
judgment  or  decree  of  nullity  of  such  subsequent  marriage  is 
rendered  after  the  paspaare  of  this  set  whether  such  subsequent 
marriage  was  contracted  before  or  after  the  passage  hereof. 

Id.,    If   23   and   2%,    coiisuUdatetl   and    atn'th      Am'd    L.    1KS2,    ch.    401 ;    L. 
1913,   ch.  444.      In  ••ffi-ct  May  8,   11)1:5. 

f  1T46.  Id.f  "frhere  pnrty  "n^«  an  idiot. 

An  action  to  annul  a  marriage,  on  the  prnnnd  that  one  of  the* 
DArties  thereto  was  an   i^Tiot,   may  be   mniulainod,   at  any   time 
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(Uirinf?  the  life-time  of  either  party,  bj  any  r^tive  of  the  idiot, 
who  has  au  interest  to  avoid  the  marriage. 

2  B.  S.  142.  S  24. 

I  1747.  Id.;  -wliere  party  -was  a  Ivnatle* 

An  action  to  annul  a  marriage,  on  the  gronnd  that  one  of  the 
parties  thereto  was  a  lunatic,  may  be  maintained,  at  any  time 
during  the  continuance  of  the  lunacy,  or,  after  the  death  of  the 
lunatic,  in  that  condition,  and  during  the  life  of  the  other  party 
to  the  marrinpe,  by  any  relative  of  the  lunatic,  who  has  an 
interest  to  avoid  the  marriage.  Such  an  action  may  also  be  main- 
tiiiued  by  the  lunatic,  at  any  time  after  restoration  to  a  sound 
miud;  but  in  that  case,  the  marriage  sliould-not  be  annulled,  if  it 
appears  that  the  parties  freely  cohabited  as  husband  axid  wife, 
after  the  lunatic  was  restored  to  a  sound  mind. 

Id.,  fit  25  and  27,  consolidated. 

$  1748.  Action  by  next  friend  of  fdlot  or  Ivmatfe. 

Where  no  relative  of  the  idiot  or  lunatic  brings  an  action  to 
annul  the  marriage,  as  prescribed  in  either  of  the  last  two  sec- 
tions, the  court  may  allow  nn  action  for  that  purpose  to  be  main- 
tained, at  any  time  during  the  life-time  of  both  the  parties  to  the. 
marringo,  by  any  person  as  the  next  friend  of  the  idiot  or  lunatic. 
But  thi.s  section  does  not  apply,  where  the  marriage  might  have 
been  annulled,  at  the  suit  of  the  lunatic,  as  prescribed  in  the  last 
section. 

Id..  S  26.     Sec,  also,  $  1744,  ante,  and  §  1755,  post. 

{  1749.  [AmM,  100.^]    Iflsne;  Tvhen  entitled  to  succeed,  ete. 

A  child  of  a  marriage,  which  is  annulled  on  the  ground  of  the 
idiocy  or  lunacy  of  one  of  its  parents,  is  deemed,  for  all  purposes, 
the  legitimate  child  of  the  parent  who  is  of  sound  mind.  A  child 
of  a  marriage,  which  is  annulled  on  the  ground  that  one  or  both 
of  the  parties  had  not  attained  the  age  of  legal  consent,  is 
deemed,  for  all  purposes,  the  legitimate  child  of  both  parents. 

Id.,  I  28;  L.  1903,  cb.  225.    In  effect  Sept.  1,  1903. 

I  17BO.  Action  on  the  grronnd  of  force,  fravdy  eto. 

An  action  to  annul  a  marriage,  on  the  ground  that  the  consent 
of  one  of  the  parties  thereto  was  obtained  by  force,  duress,  or 
fraud,  may  be  maintained,  at  any  time,  by  the  party  whose  con- 
sent was  so  obtained.  Such  an  action  may  also  be  maintained, 
during  the  life-time  of  the  other  party,  by  the  parent  or  the  guard- 
ian of  the  person  of  the  party,  whose  consent  was  so  obtained, 
or  by  any  relative  of  that  party,  who  has  an  interest  to  avoid  the 
marriage.  But  a  marriage  shall  not  be  annulled  on  the  ground  of 
force  or  duress,  if  it  appears  that,  at  any  time  before  the  com- 
mencement of  the  action,  the  parties  thereto  voluntarily  cohabited 
as  husband  and  wife;  or  on  the  ground  of  fraud,  if  it  appears  that, 
at  any  time  before  the  commencement  thereof,  the  parties  volun- 
tarily cohabited  as  husband  and  wife,  with  a  full  knowledge  of  the 
facts  constitutinn  the  fraud. 

Id..  IS  80  and  81,  am'd;  L.  1862,  cb.  246.    8«e  |  174S,   ante. 

I  1781.  CnstodTy  maintenance,  etc.,  of  Isane  of  sneli  a 
marrlaire. 

The  court  must,  upon  the  application  of  the  plaintiff,  award  the 
custody  of  the  children  of  a  marriage,  which  is  annulled  on  the 
gronnd  of  force,  duress,  or  fraud,  to  the  innocent  parent,  unless  It 
appears  that  the  latter  is  un6f,   for  any  reasoa.  to  hav*  tht 
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custody  of  one  or  more  of  the  children,  Id  which  case  the  court 
must  .^i've  such  directions  relating  thereto,  as  the  interests  ot  tbe 
ebild  or  children  r^uire.  The  judfrniont  may  make  provision  for 
tlie  education  apd  maintenance  of  tne  children,  out  of  the  property 
^t  the  guilty  parent. 

2  R.   S.  142,  {  82,  am'd. 

i    1TB8.   [AmM,  1885,]    Aotioa  on   the  vrovBd  of  yl^ysleml 
ftAeskpaelty. 

An  action  to  annul  a  marriaire,  on  the  ground  that  one  of  the 
parties  was  physically  incapable  of  entering  into  the  marriage 
flstate,  may  be  maintained  by  the  injured  party  against  the  party 
-vrhose  incapacity  is  alleged;  or  such  an  action  may  be  maintained 
by  th.e  party  who  was  incapable  against  the  other  party,  provided 
the  incapable  party  was  unaware  of  the  incapacity  at  the  time  of 
xnarriage,  or  if  aware  of  such  incapacity,  did  not  know  it  was 
incarable.  Such  an  action  must  be  commenced  before  five  years 
have  expired  since  the  marriage. 

Is.     1886,   cli.   800. 

I  3.TS8.  Certain  proceedings  revnlated  in  notion  to  annnl 


In  an  action  brought  as  prescribed  in  this  article,  a  final  judg- 
ment, annulling  the  marriage,  shall  not  be  rendered  by  default,  for 
want  of  an  appearance  or  pleading,  or  upon  the  trial  of  an  issue, 
without  proof  of  the  facts,  upon  which  the  allegation  of  nullity  is 
founded.  And  the  declaration  or  confession  of  either  party  to  the 
marriage  is  not  alone  sufficient  as  proof;  but  other  satisfactory 
evidence  of  the  facts  must  be  produced.  In  such  an  action,  except 
wbere  it  is  founded  upon  an  n negation  of  the  physical  incapacity  of 
Dne  of  the  parties  thereto,  the  court  must,  upon  the  application  of 
either  of  the  parties,  make  an  order  directing  the  trial,  by  a  jury, 
of  all  the  issues  of  fact;  or  it  may  of  its  own  motion,  make  an 
order  directing  the  trial,  by  a  jury,  of  one  or  more  issues  of  fact; 
for  which  purpose,  the  questions  to  be  tried  must  be  prepared  and 
settled  as  prescribed  in  section  970  of  this -act. 

Id.,  H  35  and  36  In  part.  See  2  R.  S.  175.  |  46  (2  Edm.  181);  fee,  also, 
§§   1012  aud  1220,  ante,  and  f  1757,  post. 

I  1764.  Jndvuftent  annnllinv  a  marriavei  bo^r  far  con- 
elvnlTe. 

A  final  judgment,  annulling  a  marriage,  rendered  during  the  Mfe- 
time  of  both  the  parties,  is  conclusive  evidence  of  the  invalidity 
of  the  marriage  in  every  court  of  record  or  not  of  record,  in  any 
action  or  special  proceeding,  civil  or  criminal.  Such  a  judgment, 
rendered  after  the  death  of  either  party  to  the  marriage,  is  con- 
clusive only  as  against  the  parties  to  the  action,  and  those  claiming 
under  them. 

Id.,  I  87. 

f  17SS«  HOTT  next  friend  of  infant,  lonatie,  etc.,  allo^red 

io  aae,  etc. 

An  order,  allowing  a  person  to  maintain  an  action,  as  the  next 
friend  of  an  infant,  as  proscribed  in  section  1744  of  this  act,  or  as 
the  next  friend  of  an  idiot  or  lunatic,  as  prescribed  in  section  1748 
of  this  act,  may  be  granted  by  the  court,  in  its  discretion,  without 
notice,  or  upon  notice  to  such  persons  and  in  such  a  manner,  as 

15  435 


§  1755  MARRIAGE.  c.  15, 1. 1,  a.  1 

it  deems  proper.  A  motion  to  Tacate  snch  an  order  must  be  made 
at  a  term  held  by  the  judge  who  granted  it,  unless  he  is  dead»  out 
of  office,  or  unable  to  hear  it  by  reason  of  sicliness  or  otherwise; 
or  unless  he  expressly  directs  it  to  be  heard  at  a  term  held  by 
another  judge.  But  where  such  an  order  has  been  granted,  the 
court,  to  which  aoplication  for  final  judgment  Is  made,  may  dis- 
miss the  complaint,  if  justice  so  requires,  although,  in  a  like  case, 
the  party  to  the  marriage,  if  plaintiff,  would  be  entitled  to  jude^- 
ment 
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e  13,    t.    1,  a.  2  DIVORCE.  §§  1756-57 

ARTICi.£:  SISCOKD. 

Action  for  a  divorce. 

Sec.     1756.  In  what  csKen  action  may  be  niatntalnod. 

1757.  Answer;  mode  of  trial;  judgment  by  detealt 

1758.  When  dlTorc«  denltnl,  altliuugii  adultery  proved. 

1759.  Begulatiunii  wbt^n  action  brought  by  wite. 

1760.  Id. :  when  action  brought  by  biiHband. 

1761.  Marriage   after   dlTorce    for    adultery.      [Bvpealed.] 

1761.  Regulation  when  action  brought  by  either  huitbauU  or  wife. 

§  1.TIB4I.  Im  frluit  ««•«•  action  may  be  maintained. 

In  either  of  the  following  caBC^,  a  husband  or  a  wife  maj  main- 
tain an  action,  against  the  other  party  to  the  marriage  to  procure 
a  judgment,  divorcing  the  parties  and  dissolving  the  marriage,  by 
reason  of  the  defendant's  adultery. 

1.  Where  both  parties  were  residents  of  the  State,  when  the 
ofF«^Dce  was  committed. 

2.  Where  the  parties  were  married  within  this  State. 

3.  Where  the  pliiintiff  wns  n  resident  of  the  State,  when  the 
offence  was  committed,  and  is  n  resident  thereof,  when  the  action 
ia  commenced. 

4.  Where  the  offence  was  conunitted  within  the  State,  and  the 
injured  party,  when  the  action  is  commenced,  is  a  resident  of  the 
State. 

2   B.  S.  14i,  i  38  k2  Edm.  150).  am'd;  L.  1862.  oh.  246.   |  1.    See  f  1768, 


f    1757.   fAni*«i,  1890,  1911.  |      Anm^er}  mode  of  trial  $  Jadff- 
ancnt  by  default. 

1.  The  answer  of  the  difeudant.  may  be  made,  without  verify- 
iuK  it,  notwithstanding  tUe  ventication  of  the  eoiuplaiut,  exurpt 
that  an  answer  contamiug  a  couuterclaim,  which  charges  adul- 
tery must  be  verified  in  respect  of  such  couuterciaiuj,  where  thr 
coiuplaint  is  verified.  If  the  answer  piits  in  issue  the  aiiegatiou 
u£  adultery,  the  court  must,  upou  the  application  of  either  pany, 
or  it  may,  of  its  own  motion,  make  au  order  directing  the  trial, 
by  a  jury,  of  that  issue;  for  which  purpose  the  questions  to  be 
tried  must  be  prepared  and  settled,  as  prescribed  in  section  nine 
hundred  and  seveuty  of  this  act.  If  the  answer  does  not  put  in 
jsisue  the  allegation  of  adultery,  or  if  the  defendant  malics  de- 
fault in  appearing  or  pleading,  the  plaintiff  before  he  is  entitled 
to  judgment,  must  nevertheless  satisfactorily  prove  the  material 
allegations  of  his  coiuplaint,  and  also,  by  his  own  testimony  or 
otherwise,  that  there  is  no  judgment  or  decree,  in  any  court  of 
the  state  of  competent  jurisdiction,  against  hinr  in  favor  of  the 
Jefendaut  for  a  divorce  on  the  ground  of   adultery. 

2.  In  an  action  brought  to  obtain  a  divorce  on  the  around  of 
adultery  the  plaintiff  or  defendant  may  serve  a  cSpy  of  h'sXd- 
mg  on   the  co-respondent   named    therein.      At   any   time  wi?hin 
twenty  days  after  such  service  on  said  co-respondent,  he  m^y  an 
pear  to  defend  such  action,  so  far  as  the  issues  affect  s^ch  co- 
respondent.    If  no  such  service  be  made,  then  at  any  tiine  before 
the  entry  of  judgment  any  co-respondent  named  in  awr  of  the 
pleadings  shall  have  the  right,  at  any  time  before  the  entry  of 
judgment,  to  appear  either  in  person  or  bv  attorney   in  said  action 
and  demand  of  plaintirs  attorney  a  copy  of  X' smnmonram^ 
complaint,  which  must  be  served  within  ten  days  there^ter   an 
he  may  appear  to  defend  such  action.  s<»  far  arthr^^ues  if?," 
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vnch  co-respondent.  In  case  no  one  of  the  allegationt  of  adultery 
controverted  by  guch  co-respondent  shall  be  proved,  such  co- 
respondent shall  be  entitled  to  a  bill  of  costs  against  the  person 
naming  him  as  such  co-respondent,  which  bill  of  costs  shall  con- 
sist only  of  the  sura  now  allowed  by  law  as  a  trial  fee,  and  dia- 
bursements,  and  such  co-respondent  shall  be  entitled  to  have  an 
execution  issue  for  the  collection  of  the  same. 

Id.,  IS  30,  40,  41;  U  1877,  ch.  168;  L.  1890.  ch.  Ml;  L.  1011,  ch.  311, 
in  pffect  Sept.  1,  1011.  »ce  18  1012.  1215  and  1220.  ante,  and  9  1775. 
post. 

I  1758.  Wiieu  dlToree  denied,  AltliotitfE  «d«iH«rr  »*6T«d. 

In  either  of  the  following  cases,  the  plaintiff  is  not  entitled 
to  a  divorce,  although  the  adultery  is  established: 

1.  Where  the  offence  was  committed  by  the  procurement  or 
with  the  connivance  of  the  plaintiff. 

2.  Where  the  offence  charged  has  been  forgivi-n  by  the  plaintiff. 
The  forgiveness  may  be  proved,  cither  affirmatively,  or  by  the 
voluntary  cohabitation  of  the  parties,  with  the  knowledge  of  the 
fact. 

3.  Where  there  has  been  no  express  forgiveness,  and  no  volun- 
tary cohabitation  of  the  parties,  but  the  action  was  not  com- 
menced within  five  years  after  the  discovery,  by  the  plaintiff, 
of  the  offence  diarged. 

4.  Where  the  plaintiff  has  also  been  guilty  of  adultery,  under 
such  circutefltances,  that  the  defendant  would  have  been  entitled, 
if  innocent,  to  a  divorce. 

IR.B.  M«,|4a;L.19n,eta.  1«. 

I  1T69.  (Am'd,  1895,  1900.]  ReffwlatlOBS  wlieit  aettom 
Ibroiivlit   br  vrtfe. 

Where  the  action  is  brought  by  the  wife,  the  following  regula- 
tions  apply   to   the   proceedings: 

1.  The  legitimacy  of  any  child  of  the  marriage,  bom  or  be- 
gotten before  the  commencement  of  the  action,  is  not  affected 
by  the  judgment  dissolving  the  marriage. 

2.  [Am»d,  189B,  1900.]  The  court  may,  in  the  final  judgment 
dissolving  the  marriage,  require  the  defendant  to  provide  suit- 
ably for  the  education  and  maintenance  of  the  children  of  the 
marriage,  and  for  the  support  of  plaintiff,  as  justice  requires, 
having  regard  to  the  circumstances  of  the  respective  parties; 
and  may,  by  order,  upon  the  application  of  either  party  to  the 
action,  and  after  due  notice  to  the  other,  to  be  given  in  such 
manner  as  the  court  shall  prescribe,  at  any  time  after  final 
judgment  whether  heretofore  or  hereafter  rendered,  annul,  vary 
or  modify  such  a  direction.  But  no  such  application  shall,  be 
made  by  a  defendant  unless  leave  to  make  the  same  shall  Have 
been  previously  granted  by  the  court  by  order  made  upon  or 
without  notice  as  the  court  in  its  discretion  may  deetn  proper 
after  presentation  to  the  court  of  satisfactory  proof  that  justice 
requires  that  such  an  application  should  be  entertained. 

L.  1SB9.  eh.  801;  L.  1900.  6b.  743.    In  effect  Sept.  1. 1900. 

3.  If,  when  final  judgment  is  rendered,  dissolving  the  marriage, 
the  plaintiff  is  the  owner  of  any  real  property;  or  has,  in  her 
possession  or  under  her  control,  any  personal  property,  or  thing 
in  action,  which  was  left  with  her  by  the  defendant,  or  acquired 
by  her  own  industry,  or  given  to  her  by  bequest  or  otherwise; 
or  if  she  is  or  May  thereafter  become  entitled  to  asy  property* 
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by  Uie  decease  of  a  reUtlre  intestate;  tfee  defendant  shall  not 
ha^e  any  interest  therein,  absolute  or  contingent,  before  or  after 
her  death. 

4.  Where  final  judgment  is  rendered  dissolving  the  marriage, 
the  plaintiiTs  inchoate  right  of  dower,  In  any  f6al  property,  of 
which  the  defendant  then  is  or  was  theretofore  selMd.  is  not 
alFected  by  the  Jud^ent. 

I«.  IBtSk  oh.  SOL 

§    1.780.    Id. I  trlieB  aetlOB  browbt  by  bvabaakd., 

Mrhere  the  action  is  brought  by  the  husband,  the  following 
regulations  apply  to  the  proceedings: 

1.  The  legitimacy  of  a  child,  bom  or  begotten  before  the  com- 
meticnnelit  of  the  offence  charged,  Is  not  affected  by  a  judgment 
dififtalVtn^  the  mafriage;  but  the  legitimacy  of  any  other  child 
of  the  wife  may  be  determined,  as  one  of  the  isi^ues  ih  the  action. 
In  the  absence  of  proof  to  the  contrary,  the  legitimacy  of  all  the 
children,  begotten  before  the  commencemenit  of  the  action,  muftt 
l>e   prestimea. 

2.  A  judgment  dissolving  the  marriage  does  not  Impiiir,  or 
otherwise  affect,  the  plaintiflTs  rights  and  interests,  in  and  to  sny 
real  or  personal  property,  t^hlch  the  defendant  owns  or  possesses, 
when  the  judgment  is  rendered. 

3.  Where  jnilgment  is  remlered  dissolving  the  marriage,  the 
defendant  is  not  entitled  to  dower  In  any  of  the  plaintiffs  real 
property,  or  to  a  distributive  share  in  his  personal  property. 

2R.S.144,H44,47»n<148.    See  Seal  Prop.  Law,  |  176. 

f    1761.  [Added,  1813.]     Regrnlatlon  when  aelloB  bro«0bt 
r  eitb«r  inisbdnd  ol*  wif«. 


Whenever  the  relation  of  husband  and  wife  ceases  by  the  entry 
of   a  judgment  dissolving  the  marriage,  the  defendant  guilty  of 
adultery  is  not  entitled  to  any  Interest  ih  any  policy  of  insur- 
ance on  the  life  of  the  plaintiff,  wherein  silch  defendant  is  named 
as  a  beneficiary,  and  the  plaintiff  may  apply  to  the  court  grant-' 
in^  the  final  decree  or  to  a  special  tefm  of  the  supreme  court 
on   notice  to  the  defendant,  or  the  attorney  who  appeared  for 
defendant  in  action  for  divorce,  and  to  the  insurance  company 
iHsuing  the  policy  or  policies,   for  an  order  directing  the  insur« 
ance  company  issuing  the  policy  or  policies  to  subatitttto  therein 
«nch  Denpflciary  as  the  plaintiff  may  nominate.     In  case  where 
It  Is  shown  that  the  defendant  has  contributed  from  his  or  her 
fieparate  estate  tow-ard   the  payment  of  the  premiums  on  such 
policy,   the  court   shall   grant   such   order  on   such   terms   as   in 
the  discretion  of  the  court  shall  be  equitable.     This  section  shall 
also  apply  in  like  manner  when  the  defendant  obtains  a  decree 
against  the  plaintiff  on  a  counterclaim. 

Added  L.  1018«  ch.  &}e.    lo  effect  »opt.   1.  1913. 
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ARTICLES  THIUO. 

Action  for  a  separation* 

m 

iee.  176Z  For  what  cauBes  action  may  be  maintained. 
1768.  Id.;  in  what  cases. 
1764.  BeqalBltes  of  comtdaint. 
1766.  Defendant   may  set  up  plaintiff'B  mlflCondQCt. 

1766.  Support,   maintenance,   etc.,   of   wife  and  children. 

1767.  Juagment  for  separation   may   be  reroked. 

1  1T62.  For  'what  causes  action  may  be  malntntned* 

In  either  of  the  cases  specified  in  the  next  section,  an  action 
may  be  maintained,  by  a  husband  or  wife,  against  the  othei 
party  to  the  marriage,  to  procure  a  judgment,  separating  the 
parties  from  bed  and  board,  forever,  or  for  a  limited  time,  for 
either  of  the  following  causes: 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiff  by  the 
defendant. 

2.  Such  conduct,  on  the  part  of  the  defendant  towards  the 
plaintiff,  as  may  render  it  unsafe  and  improper  for  the  former 
to  cohabit  with  the  latter. 

3.  The  abandonment  of  the  plaintiff  by  the  dcfendnnt. 

4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  of  the 
defendant  to  provide  for  her. 

2  i:..S.  146,  parU  of  ffi  50  and  61.    See  L.  1824,  p.  249,  |  12. 

I  1763.  Id.  I  In  -w-hat  cases. 

Such  an  action  may  be  maintained,  in  either  of  the  followinir 
cases: 

1.  Where  both  parties  are  residents  of  the  State,  when  the 
action  Is  commenced. 

2.  Where  the  parties  were  married  within  the  State,  and  the 
plaintiff  ii  i  resident  thereof,  when  the  action  is  commenced. 

C.  Where  the  parties,  having  been  married  without  the  State, 
have  become  residents  of  the  State,  and  have  continued  to  be 
residents  thereof  at  least  one  year;  and  the  plaintiff  is  such  a 
resident,  when  the  action  is  commenced. 

Id.,   |§  60  and  61  in  part. 

§  1764.  Requisites  of  complaint. 

The  complaint  in  such  an  action  must  specify  particnlnrly  the 
nature  and  circumstances  of  the  defendant's  misconduct,  and 
must  set  forth  the  time  and  place  of  each  act  complained  of, 
with  reasonable  certainty. 

Id..    %  62,   and  Rale  80. 

fi   1765.  Defendant   may  set  nn   nlalntflTs   inlHeon«*net. 

The  defendant  may  set  up,  in  justification,  the  misconduct  of 
the  plaintiff;  and  if  thnt  defence  is  established  to  the  satisfaction 
of  the  court,  the  defendant  is  entitled  to  judgment. 

Id.,    §    63. 

I  1766.  Support,  mnlnfenance,  etc.*  of  wife  and  children. 

Where  the  action  is  brought  by  the  wife,  the  court  may.  in 
the  final  .i^idgment  of  separation,  give  such  directions  f»s  the 
nature  and  circumstances  of  the  case  require.  In  particnlar, 
it  niav  compel  the  deCpndant  to  provide  suitably  for  the  ednca- 
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♦i««  and  maintenance  ot  the  children  of  the  marriage,  and  for 
\h^  suDW)?t  of  Sie  plaintiff,  as  justice  requires,  having  regard 
S^'tte^JScumstance.  of  the  respecUTe  parUea  And  the  coiirt 
i^n-T^  in  Buch  an  action,  render  a  judgment,  compeUing  the 
?^^«^^nt  to  make  the  provision  specified  in  this  section,  where. 
ander  ?he  c^cuiSan<^«  of  the  cajT,  such  a  judgment  ia  proper, 
wUbont  rendering  a  judgment  of  separation. 

See  2  B.  8.  140.  ii  M  ud  &&. 

i   17C7.  Judgment  for  >eiiaratloii  may  toe  revolted. 

TTi>on  the  ioint  application  of  the  parties,  accompanied  with 
a-fiS^ntor?  eTMent^  of  their  reconciliation,  a  jiidgment  for  a 
^l^^rn^n^ forever  or  for  a  limited  period,  rendered  as  prescriberl 
-^^rhTs  a?ticle^^m^^^^  at  nny  time   by  the  court  which 

JJ^ndeJedTBubj^t  to  such  regulations  and  restrictions  as  the 
court  thinks  fit  to  impose. 
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ARTICLE   FOURTH. 

Provisions  applicable  to  /iro  or  more  of  the  (Wfions  9peeified  in 

this  tillc. 

Seo.  1T68.  Married  woman  deemed  a  resident  In  certain  catao. 
1708.  Alimony,  oxpenaea  of  action,  and  coats;  bow  awarded. 

1770.  What  Ib  dtH*mod   a   counterclaim. 

1771.  Custody   and   maintenance  of   children   and   aupport  of   plaintiff. 

1772.  Supiiort.   maintenance,   etc..   of  wife   and  children.     Seqnestratlon. 

1773.  Id. ;  wh«n  enforced  hf  puniabment  for  pontamiit. 

1774.  Regulations  respecting  Jnilgmont. 

f  17A8.  Married  'woman  deemed  a  resident  In  eertala 
caseii. 

If  a  married  woman  dwells  within  the  State,  where  she  com- 
mences an  action  against  her  husband,  a.s  prescribed  in  either  of 
the  last  two  articles,  she  is  deemed  a  resident  thereof,  although 
her  husband  resides  elsewhere. 
2  R.   S.  147,   I  &7  (2  Edm.   154),  am'd. 

{  1709.  Alimony,  expennes  of  aetlon  and  coatii)  how 
aTf-arded. 

Where  an  action  is  brought,  as  j)rescribed  in  either  of  the 
last  two  articles,  the  court  may,  in  its  discretion,  during  the  pen- 
dency thereof,  from  time  to  time,  make  and  modify  an  order  or 
orders,  requiring  the  husband  to  pay  any  sum  or  sums  of  money 
necessary  to  enable  the  wife  to  carry  on  or  defend  the  action,  or 
to  provide  suitably  for  the  education  and  maintenance  of  the 
children  of  the  marriage,  or  for  the  support  of  the  wife,  havinjr 
regard  to  the  circumstances  of  the  respective  parties.  The  final 
judgment  in  such  an  action  may  award  costs,  in  favor  of  or 
against  either  party,  and  an  execution  may  be  issueil  for  the  col- 
lection thereof,  as  in  an  ordinary  ca.se;  or  the  court  may,  in  the 
judgment,  or  by  an  order  made  at  any  time,  direct  the  costs  to 
be  paid  out  of  any  property  sequestered,  or  otherwise  In  the 
power  of  the  court. 
Id..  I  58. 

§   1770.   [Am*d,  1881.]    IVhat  la  deemed  a  covnterclaim. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
F.-^ribed  in  either  of  the  last  two  articles,  a  cause  of  action,  against 
the  plaintiff  and  in  favor  of  the  defendant,  arising  under  either  of 
said  articles,  may  be  interposed,  in  connection  with  a  denial  of  the 
material  allegations  of  the  complaint,  as  a  counterclaim. 

S  1771.  [Am*d,  1805,  1904,  1908.]  Cnntody  and  mainte- 
nance  of   children,   and   support   of   plaintiff. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
scribed in  either  of  the  last  two  articles,  the  court  must,  except 
as  otherwise  expressly  prescribed  in  those  articles,  give,  either 
in  the  final  ju<lgment,  or  by  one  or  more  orders,  made  fnnw 
time  to  time,  before  final  judgment,  such  directions  as  justice 
requires,  between  the  parties,  for  the  custody,  cnre,  education, 
and  maintenance  of  any  of  the  children  of  the  marriage,  and 
where  '^  .»  -  tfnn  is  brought  by  the  wife,  for  the  support  of.  the 
plaintifT.  The  court  nisiy.  T»"  order,  upon  the  npplication  of 
either  i  rvfy  t)  fV*^  notion,  after  dne  notice  to  the  other,  to  he 
g'ven  in  »«ndi  mnnn*»r  as  the  court  shall  prescribe,  at  any  time 
nfter  finnl  jnd'.'n'cnt.  nnnul.  vr^-^  or  modify  su^h  directions,  or 
in  <-nse  !»'»  sn  )i  (Ijrt^etion  or  directions  shiill  hnve  been  made, 
amend  it  by  inserting  such  direction  or  directions  as  justice  r«« 
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quires  for  the  custody,  care,  education  and  maintenance  of  any 
sucli  child  or  children  in  such  final  judgment  or  order  or  orders. 
But  no  sbch  appli(fation  shall  be  made  by  a  defendant  unless 
leave  to  make  the  same  shall  have  been  preriously  irranted  by 
the  court  pj  order  made  upon  or  without  notice  as  the  court  in 
its  discretion  may  deem  proper  after  presentation  to  the  court 
of  satisfactory  proof  that  justice  requires  that  such  an  applica- 
tion should  be  entertained.  Where  an  action  is  brought  by  a 
wife,  as  prescribed  in  article  second  of  this  chapter,  and  a  final 
jud^puent  of  divorce  has  been  rendered  in  her  favor,  the  court, 
upon  the  application  of  the  defendant  on  notice,  and  on  proof  of 
the  marriage  of  the  plaintiflF  after  such  final  judgment,  must  bv 
order  modify  such  final  judgment  and  any  orders  made  with 
re»pect  therieto,  by  annulling  the  provisions  of  such  final  judg- 
ment or  orders,  or  of  both,  directing  payments  of  money  for  the 
support  of  the  plaintiff. 

If.    IBM,  ch.  »1;  U   1904,  cb.  339;  L.   1908,  cb.   397.      In  effect  Sept.    1, 


ff  ITTB.  [Am'dy  10O4.1    Support*  malntenaiftce*  etc**  of  wlffo 
AAA  oliililreB.    Se««eftt^tiOB. 

"WTiere  a  judgment  rendered,  or  an  order  made,  as  prescribed 
in  this  article,  or  in  either  of  the  last  two  articles,  or  a  judgment 
for  divorce  or  separation  tendered  in  another  statet  upon  the 
lirronnd  of  adultery  upon  which  an  action  has  been  brought  in 
this  state,  and  judgment  rendered  therein,  requires  a  husband 
to  p^-ovlde  for  the  education  or  maintenance  of  any  of  the  chil- 
dren of  a  marriage,  or  for  the  support  of  his  wife,  the  court  may, 
in  Its  discretion,  also  direct  him  to  give  reasonable  security,  in 
such  a  manner,  and  within  such  a  time,  as  it  thinks  proper,  for 
the  payment,  from  time  to  time,  of  the  sums  of  money  required 
for  that  purpose.  If  he  fails  to  give  the  securitri  or  to  make 
any  payment  required  by  the  terms  of  such  a  judgment  or  order, 
whether  he  has  or  has  not  given  security  therefor;  or  to  pay  any 
sum  of  money  which  he  is  required  to  pay  by  an  order,  made  as 
pre«cribed  in  section  seventeen  hundred  and  <i.ixtT-nine  of  this 
act;  the  court  may  cause  his  personal  property,  and  the  rents  and 
profits  of  his  real  property,  to  be  sequestered,  and  may  appoint 
a  receiver  thereof.  The  rents  and  profits,  and  other  property,  so 
sequestered,  may  be»  from  time  to  time,  applied,  under  Itte  direc- 
tion of  the  court,  to  the  payment  of  any  of  the  sums  of  money 
specified  in  this  section,  as  justice  requires. 

M-,  i  «0,  «m*d;  1^.  1904,  ch.  818.    lb  effect  Sept.  1,  1904. 

t  1TT8.  [Am^d,  100&*]  Id.|  ^hen  enforced  by  pnnlshi* 
■tent  for  contempt. 

Where  the  husband  makes  default  in  paying  any  sum  of  money 
specified  in  the  last  sectiou,  as  rniuirod  by  the  judgment  or 
order  directing  the  payment  then'of ;  aud  it  appears  prcsumi)tivrly. 
to  the  satisfaction  of  the  court,  that  [)aymont  cannot  be  enforced 
by  means  of  the  proceedings  prescribed  in  the  last  section,  or  by 
rCHorting  to^  the  security,  if  any,  given  as  therein  proscribed,  tbe 
court  nmy,  in  its  discretion,  make  au  order  requiring  the  husi)and 
to  show  Cause  before  it,  at  a  time  and  place  therein  specified, 
why  he  should  not  be  punished  for  his  failure  to  make  the  pay- 
ment; and  thereupon  proceedings  must  be  taken  to  punish  him, 
as  prescribed  in  article  nineteen  of  the  judiciary  law  for  the 
punishment  of  a  contempt  of  court,  other  than  a  criminal  con- 
tempt.    Sach  aa  order  to  show  cause  may  also  be  made,  withou^ 
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any   iirt'viuus   .»«e(|Ue.stratioii,   or  dirt'i-liiui  to  j:ive  security,   where 
the  court  is  sati«tied  that  they  wouhl  he  iiie.Ti'ctnal. 

AmM  li.v  I^  IDOD.  cli.  G3.  i  3.  See  iiutc  58  oC  uuteti  uf  Uuurd  uf  Stat- 
utory CouKoliUatluii  41 1  euil  u£  cude. 

§   1774.    [Am*d,    1902,    10O3,    1003.]    RenrnlatlonM    respectlmff 
Judgriuent. 

In  an  action  hrought  as  prescrihed  in  this  titl(^,  a  final  judK- 
nieut  shall  not  he  rendered  in  favor  of  the  plaintiff  uixjn  the 
defendant's  default  in  appearin;^  or  pleading,  unless  either  the 
summons  and  a  copy  of  the  complaint  were  personally  served 
upon  the  defendant;  or  the  copy  of  the  summons  delivered  to  thf» 
defendant,  upon  personal  service  of  the  summons,  or  delivered  to 
him  without  the  state,  or  puhli.shed,  pursuant  to  an  order  for 
that  purpose,  ohtained  as  prescrihed  in  chapter  fifth  of  this  act, 
contains  the  following  words,  or  words  to  the  same  effect,  legibly 
written  or  printed  upon  the  face  thereof,  to  wit:  "Action  to 
annul  a  marriage;**  **Action  for  a  divorce;**  or  "Action  for  a 
separation;"  according  to  the  article  of  this  title,  under  which 
the  action  is  brought.  Where  the*  summons  is  pt'rsonally  served, 
hut  a  copy  ofi  the  complaint  is  not  served  therewith;  or  where  a 
copy  of  the  summons  and  copy  of  the  complaint  are  delivered  to 
the  defendant  without  the  state,  the  certificate  or  affidavit  prov- 
ing service,  must  affirmatively  state,  in  the  body  thereof,  that  such 
itu  inscription,  setting  forth  a  copy  thereof,  was  so  written  or 
printed  upon  the  face  of  the  copy  of  the  summons  delivered  to  the 
defendant.  No  final  judgment  annulling  a  marriage,  or  divorcing 
the  parties  and  dissolving  a  marriage,  shall  be  entered,  in  an 
action  brought  uijder  either  article  first  or  article  second  of  this 
title,  until  after  the  expiration  of  three  mouths  after  the  filing 
of  the  decision  of  the  court  or  report  of  the  referee.  Such  de- 
cision or  report  must  be  filed  nnd  interlocutory  judgment  thereon 
must  be  entered  within  fifteen  days  after  the  party  becomes  en- 
titled to  file  or  enter  the  same,  and  can  not  be  filed  or  entered 
after  the  expiration  of  said  period  of  fifteen  days  unless  by  order 
of  the  court  upon  application  and  sufficient  cause  being  shown  for 
the  delay.  Within  thirty  days  after  the  expiration  of  said  period 
of  three  months  final  judgment  shall  be  entered  as  of  course  upon 
said  decision  or  report,  unless  for  sufficient  cause  the  court  in  the 
meantiinp  shall  have  otherwise  or<h»red.  Upon  filing  the  de- 
cision of  the  court  or  report  of  the  referee,  a  judgment  annulling 
a  marriage  or  divorcing  the  parties  and  dissolving  a  marriage, 
shall  be  interlocutory  only  and  shall  provide  for  the  entry  of  final 
judgment  granting  such  relief  three  months  after  entry  of  inter- 
locutory judgment  unless  otherwise  ordered  by  the  conrt.  The 
final  judgment  must  be  entered  within  thirty  days  after  the  ex- 
piration of  said  period  of  three  monrhs  an<l  can  not  be  entered 
after  the  expiration  of  such  period  of  thirty  days  except  by 
order  of  the  court  on  apidieation  and  suffirient  cause  being  shown 
for  the  delay.  The  interlocutory  judgment  may.  in  the  discre- 
tion of  the  court,  pnivide  for  the  pavment  of  alimony  until  the 
entry  of  final  judgment;  it  may  include  a  judgment  for  costs, 
when  costs  are  awarded,  in  whii-h  case  said  judgment  for  costs 
shall  be  docketed  by  the  clerk,  and  thereupon  shall  have  the  same 
force  and  eff»vt  as  if  doeketed  upon  the  entrv  of  final  judgment 
therein,  except  that  it  shall  not  be  enforceable  by  execution  or 
punisiinient  until  the  entry  of  final  judgment  in  said  action. 

S<>«*  Ante.  I  17r>7;  L.   1U02,  ch.  .'UVt;   U   1003,  cb.   iHS;  L.    1805,  cb.  537.    In 
effect  Sept.  1,  11K». 
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TITLE  II. 

Actions  relating  to  a  corporation. 

Altld*  1.  Aetloo    bj    a   corporatton,    and    action    asuluiit    a    cflrooratloii.    tc 

recover  damages  or  proyerty. 
2.  Judicial    BuiM*!  vision    of    a    corporation,    and    of   the    otSoers    anu 

members   tbercof. 
8.  Actions   to   piociire   the  dissolution   ot  a   corporation,    and    nctloiiif 

to    enforce    tlu*    individual    11a till Itj    of    the    officers    oi    member! 

of  a  eorportiiloB,  with  or  without  a  dissolution  tber  of. 
4.  Action    by    the   ptnjple   to   annul   a    curporatlun. 
B.  Provisions  applicable  to  two  or  more  of  the  action*  ipecUMd   lo 

this  tlUe. 

ARTICLE   FIRST. 

Action  by  a  corporat.on,  and  action  agaivst  a  corporatton^  to 

recover  damages  or  proiierty. 

See.  1775.  Complaint  In  actions  by  or  against  corporations. 

1776.  When  proof  of  corporate  existence  unnecessary. 

1777.  Misnomer,  when  waived. 

1778.  Action  against   a  corporation,   upon   a   note,   etc. 
1719.  When  foreign  corporations   may   sue. 

1780.  When  foreign  corporations  may  be  sued. 

§  ITTB.  Complaint  In  actions  by  or  afraln«t  corporatlonn. 

In  an  action  brought  by  or  against  a  corporation,  the  complaint 
must  aver  that  the  plaintiff,  or  the  defendant  as  the  case  may  be, 
is  a  corporation;  must  state  whether  it  is  a  dojuestic  or  foreign 
corporation;  and,  if  the  latter,  the  State,  country,  or  government, 
by  or  under  whose  laws  it  was  created.  But  the  plaintiff  need  not 
set  fortht  or  specially  refer  to  any  act  or  proceeding,  by  or  under 
which  the  corporation  was  created. 

2  B.   8.   409.    S   13  <2  Edm.   479). 


f  1776.  IVben  proof  of  corporate  exiiitence  nnncoennary. 

In  an  action,  brought  by  or  against  a  corporation,  the  plaintiff 
need  not  prove,  upon  the  trial,  the  existence  of  the  corporation, 
unless  the  answer  is  verified,  and  contains  an  affirmative  allega- 
tion that  the  plaintiff,  or  the  defendant,  aa  the  case  may  be,  is 
not  a  corporation. 

id.,  t  8,  am'd;  L.  1894,  eh.  422  (6  Edm.  29S),  and  L.  1875,  ch.  608. 

I  1777*  manOMtcr,  when  waived. 

In  an  action  or  special  proceeding,  brought  by  or  against  a  cor- 
poration, the  defendant  is  deemed  to  have  waived  any  mistake 
in  the  statement  of  the  corporate  name,  unless  the  misnomer  is 
pleaded  in  the  answer,  or  other  pleading  in  the  defendant's  behalf. 

Id.,  f  14,  am*d. 

I  1778.  Action  avalnat  a  corporation  npon  a  note,  etc. 

In  an  action  against  a  foreign  or  domestic  corporation,  to  re- 
cover damages  for  the  non-payment  of  a  promissory  note,  or  other 
evidence  of  debt,  for  the  absolute  payment  of  money,  unon  de- 
mand, or  at  a  particular  time,  an  order,  extending  the  time  to 
answer  or  demur,  shnll  not  be  granted,  except  by  the  court,  upon 
notice  to  the  plaintiff's  attorney.  In  snch  nn  nt-tion,  unless  the 
defendant  serves,  with  n  copy  of  his  answer  or  demurrer,  ji  co|>y 
•f  an  order  of  a  judge,  directing  that  the  issues  presented  by  the 
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pIcadiDgs  be  tried,  the  plaintiff  may  take  judgment,  as  in  case  of 
default  in  pleading,  at  the  expiration  of  twenty  day 8  after  aer- 
Tice  of  a  copy  of  tne  complaint,  either  peraoiially  with  the  sum- 
mons, or  upon  the  defendant's  attorney,  pursuant  to  his  demand 
therefor;  or,  if  the  service  of  the  summons  was  otherwise  than 
personal,  at  the  expiration  of  twenty  days  after  the  lerrice  is 
complete. 

S  B.  8.  469,  H  8,  •  and  10. 

I  ITTH.  "Whea  forelffa  eorpovattoa  may  ■«•« 

Aa  aetion  may<  be  maintained  by  a  foreign  corporation,  in  like 
manner,  and  subject  to  the  same  regulations,  as  where  the  action 
is  brought  by  a  domestic  oprporatioii,  except  as  otherwise  spec- 
ially prescribed  by  law.  But  a  foreign  corporation  cannot  main- 
tain an  action,  founded  upon  an  act,  or  ppon  a  lifibPity  or  q\>li- 
gation,  express  or  implied,  arising  (^ut  of,  or  made  ana  entered 
into  in  consideration  of,  an  act,  which  the  laws  of  the  State 
forbid  a  corporation  or  association  ot  indivi^n^ls  to  do»*iyithopt 
express  authority  of  law.  Th}s  section  cloes  pot  affect  the  yfilidity 
of  a  meeting  of  the  stockholders  or  direetors  of  a  foreign  cor- 
poration, held  within  the  State,  where  such  a  meetins  is  author- 
ized by  the  laws  of  the  State,  country,  or  government  by  or  under 
which  the  corporation  is  created;  or  of  nn  act,  done  at  such  a 
meeting,  which  is  not  in  conflict  with  th^  sftme  lawa,  pr  ifh^  l^ws 
of  the  State. 

Id.,  U  I  tDd  S:  L.  18TS,  ch.  634  <»  Qdm.  870).  / 

I  1780.  (Am'dy  1913.]     Wbea  fovelyn  oorpa»att*n  mar  l^e 


An  action  againi<t  a  foreign  corporation  may  be  maintained  by 
a  resident  of  the  State,  or  by  a  domestic  corporation,  for  any 
cause  of  action.  An  action  against  a  foreign  corporation  msy  be 
maintained  by  another  foreign  corporation,  or  by  a  noa-fesident, 
in  one  of  the  following  cases  only: 

1.  Where  the  action  is  brought  to  recover  damages  for  the 
breach  of  a  contract  made  within  the  State,  or  relating  to  prop- 
erty situated  within  the  State,  at  the  time  of  the  mailing  thereof. 

2.  Where  it  is  brought  to  recover  real  property  situated  within 
the  State,  or  a  chattel,  which  is  replevied  within  the  Btate. 

3.  Where  the  cause  of  action  arose  within  the  State,  exoept 
where  the  object  of  the  action  is  to  affect  the  title  to  renl  prop- 
erty situated  without  the  State. 

4.  Where  a   foreign  corporation   is  doing  business  within  this 

state. 

Co.  Proc,  I  427:  2  H.  S..  |  15,  amM;  L.  1840,  ch.  lOT  (2  Bdffl.  4T9). 
Am'd  hj  L.  iei3,  eb.  <M).     In  effect  S<>pt.   1,   leiS. 
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ARTICI^B  SKOeND. 

Judicial  supervUion  of  a   corporation,  and  of  the   officers  and 

memhers  thereof. 

6ce.  1781.  Action  agaliwt  dlrectoro,  etc.,  of  a  corporation,  for  miftconduct. 

1782.  By  whom  action  to  be  brought. 

1783.  This  article,  how  construttd. 

if    1T81-1783.     [Repealed   by    I^.    1909,   ch.    28.    8ee    Consoli- 
dated Laws,  tit  General  Corporation  Law,  H  90-92.  J 
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ARTIOI^B  THIRD. 

Aetion9  toprotHre  the  diawolution  of  a  corporation,  and  nctumt 
to  ei^OTce  the  individual  liability  of  the  qfflcere  or  menibere  of  a 
corporation,  loith  or  without  a  disioiutioa  tlsereof^ 

8«e.  1TB4.  Action  by  judgment  creditor  for  sequeetratlcii,  «to« 
i78ft.  Aetloo  to  dlMo  re      *  .yoratlon. 

1786.  Id.;  bgr  whom  to  be  brought. 

1787.  Tempcniry     nJuneUon. 

I7b8.  BecelTer  inej  be  appointed.      Permanent  and  temporarf  recelTer. 

Powers,    etc.,   of   temporary   n>celTer. 
1780.  Additional  powers  and  duties  maj  be   oooCerred  upea  teioporaiy 

receirer. 
:7U0.  Making  atockboldeni,  etc.,  parties. 
liVi.  When  separate  action  majr  be  brought  against  them. 
17ii2.  Proceodings  in  either  actio.  • 

17il3.  J  dgment;    property  of  corporatloa  te  be  distributed. 
17M.  Id.;  stock  subscriptions  te  be  reooTered. 
1780.  Id.;  as  to  UabiliUea  of  diretors  nad  gteokheldeffs. 
1786.  Effect  of  this  artlele  limited. 

|§  1784-179«.  [Repealed  by  L.  1909,  ch.  28.  See  Consoli- 
dated  Laws,  tit.  General  Corporation  Law,  ||  1CH>-1(W,  10l>- 
115.] 
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CORPORATION. 


§S   1797-1803 


ARTIC1.B   FOURTH. 


Action  by  the  people  to  annul  a  corporation. 

8ee.  1797.  AcUoo   bj  attomey-geDeral,  when  legislature  directs. 
17tM.  Id.,   b7   l-^^e  rt  court. 
17W.  Leave;   when    and    how   granted. 
18ua.  Action  triable  by  a  jury. 
Ittul.  Judgment. 
li4U2.  Injunctio'i  mar  iaane. 
1MI3.  Copj  of  judgment-roll  to  be  filed  and  published. 

53   l7i>7-lHoa.    [Kepealed    l.y    L.    1009,    ch.    28.      See    Cousoli 
dated  Lawn,  tit.  General  Corporation  Law,  §§  130-136.J 
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ARTICLES  FIFTH. 

.Provisions  applicable  to  Uco  or  more  of  the  actions  specified  in 

this   title. 

Sec.  1804.  Certain   corporations  excepted   from  certain    articles  of  tlil«   title. 
1806.  Olflcers  and  agents  may  be  comt>elled  to  testify. 

1806.  Injunctions  staying  actions  by  creditors. 

1807.  CrwlitorH  may  lie  broujcht  iu- 

1808.  When  attorney  •general  muKt  bring  action. 

1800.  Requiaites  of.  injunction  aKainnt  corimrationt*  in  certain   cases. 
1810    Id. ;    of  order   appolntinfr   receiver    In   certain   cases. 

1811.  Id.  ;   of  Judicial  sus|)ensl<»n  or  removal  of  an   officer. 

1812.  Application    of    certain    provlHlons    tc»   Joint-stock    aHsoclationn. 

1813.  In  action   agalns^t  stockholders,   misnomer,   etc.,   not   available. 

§S  1804.18O8.  [Repealed  by  L.  IJKK),  eh.  28.  See  Consoli- 
dated Laws,  tit.  General  (Corporation  Law,  $§  3(K)-3C>4. 1 

§  1809.  [Am*c1,  1f><>9.]  ReqalHiteM  of  Injunction  aaralnat 
Jolnt-Htock  aisBOclatlonM   in  certain  caneis. 

An  injunction  order,  suspending  the  peneral  and  ordinary  busi- 
ness of  a  joint-stoek  association,  consisting  of  seven  or  more 
persons,  or  suspending  from  oftk-e.  or  restraining  from  the  per- 
formance of  his  duties,  a  trustee,  director,  or  other  officer  thereof, 
can  be  granted  only  by  the  court,  upon  notice  of  the  application 
therefor,  to  the  proper  officer  of  the  association,  or  to  the  trus- 
tee, director,  or  other  officer  enjoined.  If  such  an  injunction 
order  is  made,  otherwise  than  as  prescribed  in  this  soctiou,  it  is 
void. 

L.   1870,   ch.   151,    fi   1    (7  Kdm.   C61>.  am'd.    See  IS   1787.   1919.    Am'd  by 

L.  1»()9,  ch.  G.l.  AlKo  pnrlly  rcpeah-d  hv  L.  lft»M>.  «U.  2S.  S^-e  ConHolldatt-il 
Laws,  tit.  (Jenerjil  (Virporatlon  Law.  f  305.  Sec  note  59  of  notes  of  Board 
of   Statutory  <\inKolldati<>ii   at   end  of  code. 

H  IMIO-IHII.  (Repealed  by  L.  V.KMI,  ch.  28.  See  Consolidated 
Laws,  tit.  General  Corporation  Law,  ^§  30(j-307. 1 

§  1S12.  [Am'd.  imm.]  Apiillcution  of  certain  iirovt«lonn 
to  Jolnt-Htock   ajinoclationM. 

Section  eighteen  hundred  and  nine  of  the  code  of  civil  pro- 
cedure and  sections  three  liundred  and  six  and  three  hundred  and 
seven  of  the  jjreneral  cori)oration  law  apply  to  an  a<-tion  or  a 
special  pro(<M»dinj:,  against  a  joint-stock  association  created  bj-  or 
unilcr  the  law^  of  the  State,  or  a  trustee,  director,  or  other  officer 
thereof;  or  against  a  joint-stock  association  created  by  or  under 
the  laws  of  another  state,  jjoverninent,  or  ct)untry,  or  a  trustee, 
director,  or  other  oIHcmt  thereof,  where  the  association  does  busi- 
ness within  tile  State,  or  has.  williin  the  State,  a  business 
agency  or  a  fiscal  ap'iicy.  or  an  agency  for  the  transfer  of  its 
stock. 

Id..  I  5.  am'd:  L.  1875.  ch.  428.  See  |  24n:?.  Am'd  by  L.  1009,  ch.  63. 
Also  partly  r»'pealed  by  L.  IDoO.  <  li.  2S.  Soe  ('ou«!i»lldiited  Laws,  tit.  General 
Corporation  Law,  {  .'JoS.  Sev  note  GO  of  notes  of  Boaixl  of  Statutory  Con- 
solidation at  end  of  ctxle. 
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S  1H13.  [Aiii*d,  lOOO.]  twk  Action  avalnst  stoolcLliolderSy 
SAiaMoiuery    etc.»    not   nTailnble. 

Where  an  action,  autliorized  by  a  law  of  the  State,  in  brought 
a^aiust  one  or  more  persons,  as  stockholders  of  a  jolut-stock  asso- 
eiatioD,  an  objection  to  any  of  the  proceedings  cannot  be  taken, 
by  a  person  properly  made  a  defendant  in  the  action,  on  the 
frround  that  the  plaintiff  has  joined  with  him,  as  a  defendant  in 
the  action,  a  person,  whose  name  appears  on  the  stock-books  of 
the  association,  as  a  stockholder  thereof,  by  the  name  so  appear- 
ini?:  but  who  is  misnamed,  or  dead,  or  is  not  liable  for  any  cause. 
In  such  a  case,  the  court  may,  at  any  time  before  final  judg- 
ment, upon  motion  of  either  party,  amend  the  pleadings  and 
other  papers,  without  prejudice  to  the  previous  proceedings,  by 
substituting  the  true  name  of  the  person  intended,  or  by  striking 
oot  the  name  of  the  person  who  is  dead,  or  not  liable,  and,  in  a 
proper  case,  inserting  the  name  of  his  representative  or  successor. 

L.  1809.  ch.  157.  I  2  (7  E<1m.  426).  AinM  by  L.  1909.  ch.  05.  Also 
partb"  repeah«d  by  L.  1J)09  ch.  28.  Stn;  CoiiKdlldateU  I^wS,  tit.  Oencrnl  ("or- 
lw»ratlon  Law,  |  309.  See  note  Gl  of  notes  of  Board  of  Statutory  Con- 
»<jii<l«.tloii  at  end  of  code. 
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TITLE  lU. 

Actions  relating  to  the  estate  of  a  decedent. 

Article  1.  Action  by  or  asrnlnflt  an  executor  or  administrator. 

2.  Action  by  a  creditor  againat  bia  debtor'a  next  of  Idn,  Ufatee,  heir 

or    dcTlaee. 
8.  Action  to  establish  or  Impeach  a  will. 
i.  General   and    miscellaneous   provislona. 

artici^e:  first. 

Action  by  or  against  an  executor  or  administrator. 

Sec.  1814.  Action,  etc.,  by  and  against  executor,  etc.,  to  be  broogbt  In  repr«^ 
seutativc    capacity. 

1815.  When  personal  and  representative  cause  of  action  may  he  Joined. 

1816.  Id.;    separate   dockets   and   executions. 

1817.  Regulations,  when  some  of  the  exeeuiorR,  etc.,  are  not  summoned. 

1818.  Executors  who  have  not  qualified,  not  necessary  parties. 

1819.  Action  by  logatees,  etc..   against  executor,  etc. 

1820.  Id.;    by    Infant;    guardian's   bond. 

1821.  When  action  barred  by  Judgment  against  heir.  etc. 

1822.  Limitation   of  action   by   creditor  on   claim   rejected,   etc. 

1823.  Decedent's   real   property    not    bound    by   Judgment    against  execQ* 

tor.    etc. 

1824.  Want  of  assets  not  to  be  pleaded  by  executor,  etc. 

1825.  Ijpave   to   issue    execution    against   executor,    etc. 

1826.  Id.;  bow  procured;   order;  and  contents  thereof. 

1827.  Security   may   he   required    from   a   legatee. 

1828.  Actions,  etc.,  when  not  to  abate. 
1820.  Execution    on    former    Judgment. 

1830.  Action  against  executor,  etc.,  who  has  been  superseded. 

1831.  liaise   pleading  by  executor,  etc. 

1832.  When   inventory  may  be  contradicted. 

1833.  Liability  for  uncollected  demands. 

1834.  The    last    two    sections    qualified. 
If^io.  Custs;    how    awarded. 

1836.  Id.;    when   awarded. 

1836a.  Foreign  executor  or  administrator  may  8ue  or  be  8U4h1. 

S  1814.  Action,  etc.,  by  and  nsainet  executor,  etc,  to  me 
broaslit  In  representative  capacity. 

An  action  or  special  proceeding,  hereafter  commenced  by  an 
executor  or  administrator,  upon  a  cause  of  action,  Ijlonging  to 
hira  in  his  representative  capacity,  or  an  action  or  special  pro- 
ceeding, hereafter  commenced  against  him,  except  where  it  is 
brought  to  charge  liim  personally,  must  be  brought  by  or  against 
him  in  his  representative  capacity.  A  judgment,  in  an  action 
hereafter  commenced,  recovered  against  an  executor  or  adminis- 
trator, without  descrij)inp  him  in  his  representative  capacity^  can- 
not be  enforced  n  gainst  the  property  of  the  decedent,  except  by 
the  special  direction  of  the  court,  contained  therein. 

f  181B.  IVlien  perMonal  and  representatl-ve  canses.  of 
action    may   be   Joined. 

An  action  may  be  brought  against  an  executor  or  administrator, 
personally,  and  also  in  his  representative  capacity,  In  either  of 
the  following  cases: 

1.  Where  the  complaint  sets  forth  a  cause  of  action  against 
him  in  both  capacities,  or  states  facts,  which  render  it  uncertain, 
in  which  capacity  the  cause  of  action  exists  against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  canses  of  ac- 
tion against  the  defendant,  in  different  capacities,  ail  of  wliich 
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grow  out  of  tho  snmc  tninsoction,  or  trtni  part  Ions  cnnnoctod  with 
the  saiUi^  siibji'Ct  ol  nclioii:  do  not  loquire  (iiQVu'iii  placLti  or 
modes  of  trial;  and  are  not  iuconsiiitent  with  each  olher. 

In  a  case  specified  iu  thi$9  section,  a  judgment  for  the  plaintiff 
for  a  sum  of  money  must  distinctly  show,  whether  it  is  awarded 
against  the  defendant  personally,  or  iu  his  represeutative  ca- 
^AClty. 

See   f  484,  subd.  9,  ante. 

I  X810.  Id.;  separate   doclcets  and  exerntlons. 

In  a  case  specified  in  the  last  section,  or  where  costs,  to  he 
collected  out  of  the  indiridual  property  of  an  executor  or  ndiuiu- 
istrntor.  are  awarded  iu  an  action  by  or  against  him  In  his  rcpi-e- 
seutative  capacity,  so  much  of  the  judgment,  as  awards  a  sum  of 
mpney  agaiust  him  personally,  may  l»e  separately  docketed,  and  a 
separate  execution  may  be  issued  thereupon,  as  if  the  judgment 
contained  no  a^\  ard  against  him  in  his  representative  capacity. 

il    18&6    aiMl   6Z*Q,    post. 


f  181T.  ReamlntlonM,  frhen  some  of  tlie  exeevtors,  ete.* 
are  not  siiiamoned. 

In  an  action  or  special  proceeding  against  two  or  more  executors 
or  administrators,  representing  the  same  decedent,  all  are  con- 
sidered as  one  person;  pnd  tho^^^e  who  are  first  served  with.proccfss, 
or  first  appear,  must  answer  the  plaintiff.  Separate  answers,  by 
different  executors  or  administrators  cannot  be  required  or  al- 
lowed, except  by  direction  of  the  court.  Judgment  in  favor  of 
the  plaintiff  may  be  entered,  and,  in  a  proper  case,  execution  may 
be  issned,  agaiust  all  the  defendants,  as  if  all  had  appeared.  But 
chis  section  does  not  affect  the  plaintiff*s  right  to  bring  into  court 
Ai\\  the  executors  or  administrators,  who  are  parties. 

2  B.  8.  448,  U  6  and  7  (2  Edm.  407),  am'd. 

1  1818.  Kxeovtors  -vrlio  liare  not  qnalllled,  not  necessary 
pitrtles. 

One  of  two  or  more  execrtors,  to  whom  letters  testamentary 
hsTe  not  been  issued,  is  not  a  necessary  party  to  an  action  or 
special  proceeding,  in  favor  of  or  against  the  executors,  in  their 
representative  capacity.  , 

L.    1838.  cb.  149.  I  1  (4  Edm.  506). 

f   1810.  Aetlon  by  lenratee,  etc.,  affalnnt  executor,  etc. 

If,  after  the  expiration  of  one  year  from  the  granting  of  bet- 
ters testamentary  or  letters  of  administration,  an  executor  or  ad- 
ministrator refuses,  upon  demand,  to  pay  a  legacy,  or  distribu- 
tive share,  the  person  entitled  thereto  may  maintain  such  an  ac- 
tion against  him.  as  the  case  requires.  But  for  the  purpose  of 
computing  the  time,  within  which  such  an  action  must  be  com- 
menced, the  canse  of  action  is  deemed  to  accrue,  when  the 
executor's  or  administrator's  account  is  judicially  settled,  and 
not  before, 

2  B.  S.  114.  S  9  (2  Edm.   118).    See  |  1827,  poet. 

f  1820.  Id. I  1»r  Infant;  irnardlan's  bond. 

The  guardian  ad  litem  of  an  infant,  in  whose  favor  an  ac- 
tion in  brought,  as  nr'^J8cn>^pd  in  the  Inst  spctlnri,  rouRt.  nnW^  bp 
is  also  the  general  guardian.   eT<»cute  and   file   with   the   clerk, 
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before  the  commencement  of  the  action,  a  bond  to  the  fnfnnt, 
with  at  least  two  sufficient  sureties,  in  a  penalty  fixed  by  a  judge 
of  the  court,  conditioned  that  the  guardian .  will  duly  account  to 
the  infant,  when  be  attains  full  age.  or,  in  case  of  his  death, 
to  his  personal  representatives,  for  all  money  or  property,  which 
the  gaardian  may  receiye,  by  reason  of  the  legacy  or  distributiye 
share. 
2  B.  8.  114,  I  12,  am'a.    See  f  476,  ante. 

I  1821.  'Wliea  action  barred  by  JvdffmeAt  afralnst  heir, 
9tCt 

A  final  judgment  against  an  heir  or  devisee  bars  an  aqtlon 
against  the  executor  or  administrator  of  the  decedent,  for  the 
same  cause,  and  every  other  remedy  to  enforce  payment  thefeof 
out  of  the  decedent's  property,  uuless  an  execution  against  prop- 
erty, issued  upon  the  judgment,  has  been  returned  wholly  or 
partly  unsatisfied,  or  sufficient  real  property  to  satisfy  the  judg- 
ment has  not  descended,  or  been  devised,  to  the  judgment  debtor. 
But,  if  the  judgment  was  recovered  for  a  debt  or  legacy,  expressly 
charged  upon  the  estate  deacei|de<|  or  derived,  tbe  oar  19  ab- 
solute. 

I4m  if  7  ftsd  8,  am'd  «J|4  consoUdfited. 

f  1882.  [Am'd,  1896.]  Llmltatiom  of  nctlom  hw  er^dit^v 
on  olnlm  roJeotod»  oto. 

Where  an  executor  or  administrator  disputes  or  rejects  a  elafm 
against  the  estate  of  a  decedent,  exhibited  to  him,  either  before  or 
after  the  commencement  of  the  publication  of  a  notice  requirlBj; 
the  presentation  of  claims,  as  prescribed  by  law,  unless  a  writtea 
consent  shall  be  filed  by  the  respective  parties  with  the  aurro- 
gate  that  said  claim  may  be  heard  and  determined  by  him  upon 
the  judicial  settlement  of  the  accounts  of  said  executor  or  admin- 
istrator as  provided  by  section  twenty-seven  hundred  and  forty- 
three,  the  cl^^imant  must  commence  ap  action  for  the  recovery 
thereof  against  the  executor  or  administrator,  within  six  months 
after  the  dispute  or  rejection,  or,  if  no  part  of  the  debt  Is  tlien 
due.  within  six  months  after  a  part  thereof  beoomes  due;  in  de- 
fault whereof  he,  and  all  the  persons  claiming  under  him,  are  for- 
ever barred  from  maintaining  such  an  action  thereupon,  and  from 
every  other  remedy  to  enforce  payment  thereof  out  of  the  deced- 
ent's property. 

2  li.  S.  89,  (  88  (2  9dm.  91);  L.  1886.  ch.  696.  See  ff  1836.  2748. 

1  1888.  Deoedent's  real  propertr  9Dt  bonnd  br  SnAv* 
ntont  asainst  oxeoutor,  etc. 

Real  property,  which  belonged  to  a  decedent,  is  net  bound,  or 
In  any  way  affected,  by  a  judgment  against  his  executor  or 
administrator,  and  Is  not  liable  to  be  sold  by  virtue  of  an  exe- 
cution issued  upon  such  a  judgment,  unless  the  judgment  is  ei:- 
presBly  made,  by  Its  terms,  a  lien  upon  snecific  real  property. 
therein  described,  or  expressly  directs  the  sale  thereof. 

2  R.  8.  449.  I  12  (2  Edm.  468).    Bee  9  1816.  ante. 


I  1824.  ITTant  of  assets  not  to  be  pleaded  bx  ezeevtor, 
•to. 

In  an  action  against  an  exeeutor  or  administrator,  is  his 
representative  capacity,  wherein  the  complaint  demands  judgment 
for  a  sum  of  money,  the  existence,  sufficiency,  or  want  of  assets, 
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sluUI  not  be  pleaded  by  either  party;  and  the  plaintilTs  ri^ht  of 
ncuvery  in  not  atte^sted  thereby,  exceiic  with  reapccc  to  the  cosu 
to  be  awarded,  as  prescribed  by  Ian*.  A  judffuiPtit  in  sueh  au  au* 
ia  not  evklence  of  assets  in  the  defendant's  hands. 


Snbsttnited  for  2  B.  8.  88  and  89,  ||  31.  80  and  40  (2  Bdm.  SO  and  021 
AJid  2  &.  &  448,  460  and  451,  |f  0,  I'J-'^  (2  Edm.  46V,  AJi)). 

I  tS^tim  I«c|iTe  to  IssBO  e^ffCvUon  atff^tUMt  executor,  eto. 

Au  oseentioQ  shall  not  be  issued*  upon  a  judgment  for  a  sum 
of  money,  acalnst  an  ezeoutor  or  administrator,  in  his  repre- 
amtatiTO  capacity,  until  an  order  permitting  it  to  .be  issued  uqs 
been  made  ^  the  surrogate  from  wbose  court  the  letters  were  is^ 
sued.  Such  an  order  must  specify  the  sum  to  be  collected,  sod 
the  execution  must  be  indorsed  with  a  direction  to  collect  that 


2  a.  8.  88,  I  82  (2  Edm.  90),  am'd.      See  H  1880,  2652. 

I  lflSS>  14.9  hotr  proe«re4l|  order;  and  contents  tl^ereof. 

At  least  sU  days'  notice  of  the  application  for  an  order  speci- 
fied in  the  last  section,  must  be  personally  served  upon  th^ 
executor  or  administrator,  unless  it  appears  that  service  cannot 
be  80  made  with  due  diligence;  In  which  case  notice  must  be  given 
to  auch  persons,  and  in  such  manner  as  the  surrogate  directs,  by 
an  order  to  show  cause  why  the  application  should  not  be  grai)ted. 
Where  it  appears  that  the  assets,  after  payment  of  a|l  sunis 
eharireable  against  them  for  expenses,  and  for  claiins  entitled  p^ 
priority  as  against  the  plaintiff,  are  not,  or  will  not  be,  sufficient 
to  pay  all  the  debts,  legacies  or  other  claimB  of  the  class  to 
5^icli  the  plaintiffs  claim  belonjra,  the  sum,  directed  to  be  col- 
lected by  the  execution,  shall  not  exceed  the  plaintiPs  just  pro- 
portion of  the  assets.  In  that  case,  one  or  more  orders  may  be 
afterwards  made  in  like  mapner,  and  one  or  more  exeoutioas 
may  be  afterwards  issued,  whenever  jt  appears  that  the  sum 
direeted  to  be  collected  by  the  first  execution  is  less  than  the 
platntiiPs  Just  proportion. 

td..  f  a);  bi  part,  sod  2  it.  8.  lis,  I  13  (2  Edm.  119).     See  8  1381,  sQbd.  2 

I  iras,  sttbd.  1. 

I  1887.  8eonrlty  may  be  required  from  a  legrateo* 

Where  a  judgment  has  been  rendered  against  an  executor  or 
administrator,  for  a  legacy  or  distributive  share,  the  surrogate, 
before  granting  an  order  permitting  an  execution  to  be  issuea 
tliereupon,  may,  and  in  a  proper  case  must,  require  the  applicant 
to  file  in  his  office  an  nndertaJking  to  the  defendant,  in  such  a  sum 
and  with  snch  sureties  ss  the  surrogate  directs,  to  the  effeet 
that  if.  after  collection  of  any  sum  of  money  by  virtue  of  the 
execution,  the  remaining  assets  are  not  sufficient  to  pay  all  sums 
for  which  the  defendant  is  chargeable  for  expenses,  claims  en- 
titled to  priority  as  against  the  applicant,  and  the  other  !epj»c!es 
ar  ditbribative  shapes,  of  the  cless  to  which  the  applicant's  clnlm 
belongs,  the  plaintiff  will  refund  to  the  defendant  the  sum  so 
sollected,  or  snch  ratable  part  thereof,  with  the  other  legatees  or 
reprgscntatives  of  the  same  class,  as  is  necessary  to  make  up  the 
deficiency. 

flhdistttiited  for  2  B.  8.  114,  116,  ||  10  and  11  (2  Bdm.  118). 

I  18S8.  Aotlons,  etc.,  when  not  to  abate. 

An  executor,  administrstor,  or  a  person  nppointrd  by  the  sur- 
rogate, as  prescribed  in  chapter  efsrhteenth  of  this  act,  to  dispose 
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of  the  real  property  of  a  decedent,  is  deemed  a  tcustee,  appointe<l 

by  virtue  of  a  statute,  within  the  meaning  of  that  expreHsiou  um 

used  in  section  TGtt  of  this  act. 

Substituted  for  2  R.  S.  77.  |  40  (2  Edm.  78);  2  B.  8.  115,  i  14  (3  Bdm. 
11»),  ana  Ii.  1850»  cli.  102  (4  Edm.  508). 

1  1829.   £xecatlon  on  former  Jndflrment. 

An  execution  may  be  issued,  in  the  name  of  an  exectitor  or  ad- 
ministrator, in  his  representative  capacity,  upon  a  judgment  re- 
covered by  any  person  who  preceded  him  in  the  administration  of* 
the  Hame  estaie,  in  any  case  where  it  might  have  been  issued  in 
favor  of  the  original  plaintiff,  and  without  a  substitution. 

2  K.  S.  449.   f  13  (2  Edm.  468).    See  $  1376,  ante. 

i  1880.  Action  asalnst  executor,  etc.,  fvho  has  beeai 
iupemeded. 

If  an  executor  or  administrator  is  defendant  in  an  action  or 

special  proceeding,  pending  when  his  powers  cease,  the  plaintiff 
may,  in  a  proper  case,  proceed  therem  against  him,  to  charKe 
him  personally;  but  a  judgment  or  other  determination,  thereafter 
rendered  or  made  against  him,  is  not  of  any  force,  as  against 
the  estate  of  the  decedent,  or  a  person  succeeding  to  the  ad<^ 
ministration  thereof. 
2  B.  S.  115.  i  15  (2  Edm.   110). 

1  1881.  False  pleadlner  by  executor,  etc. 

An  executor  or  administrator  cannot  be  made  personally  liable 
to  the  adverse  party,  for  a  debt  or  for  damages,  oy  reason  of  hia 
having  made  a  false  allegation  in  pleading, 

2  R.  S.  438.  I  10  (2  Edm.  468). 

f  1832.  "When  In-ventory  may  be  contradicted. 

In  an  action  or  special  proceeding,  to  which  an  executor  or 
administrator  is  a  party,  wherein  the  question  whether  he  has 
administered  the  estate  of  the  decedent,  or  any  part  thereof,  ia 
in  issue,  or  is  the  subject  of  inquiry,  and  the  inventory  of  assets, 
filed  by  him,  is  given  in  evidence,  either  party  may  rebut  the 
same,  by  proof,  either 

1.  That  any  property  was  omitted  in  the  inventory,  or  was  not 
returned  therein  at  its  true  Talue;  or 

2.  That  any  property  has  perished,  or  has  been  lost,  withont 
the  fault  of  the  executor  or  administrator;  or  has  been  fairly 
sold  br  him,  at  priva^  or  public  sale,  at  a  less  price  than  the 
value  :.'>  returuea;  or  that,  since  the  return  of  the  inventory,  it 
has  deteriorated  or  enhanced  in  value. 

Id.,    f    14.    am'd. 

i  1833.  LilabllltT  for  nneolleoted  demanda. 

In  such  an  action  or  special  proceeding,  the  executor  or  admin- 
istrator shall  not  be  charged  with  a  demand  or  riglit  of  action, 
included  in  the  inventory,  unless  it  appears  that  the  Rune  has 
been  collected,  or  might  have  been  collected,  with  due  diligence. 

Id..  I  IB,  am'd. 

i  1884,  Tbe  last  two  sections  anallfled. 

The  last  two  sections  do  not  vary  any  rule  of  evidence  respect- 
ing any  proof,  which  an  executor  or  administrator  may.  now  make. 

M..  I  le.  ^^ 
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1  1835.    Costs  I    TikO'mr    awarded. 

Where  a  judgment  for  a  sum  of  money  only  is  rendered  against 
an  executor  or  administrator,  in  an  action  brought  against  liiiu 
in  his  representative  cnpacityf  costs  shall  not  be  awarded  againist 
hrm,  except  as  prescribed  in  the  next  section. 

2  a.  S.  90.  S  41  C8  Bdm.  82).    See  Co.  Proc.,  {  817.  . , 

i  IftSe.    [A]it*dy  1805,  1897,  1006.]      Id.;  when  awarded,  ^^^^^ 

Where  it  appears  in  a  case  specified  in  the  last  section  that  the  '*  ^^ 
plaint ifl^K  demand  was  presented  within  the  time  limited  by  a 
notit-e  published  as  prescribed  by  law,  requiring  creditors  to  pre- 
sent their  claims  and  that  the  payment  thereof  was  unreasonably 
resisted  or  neglected,  or  that  the  defendant  did  not  file  the  consent 
provid*»d  in  section  eighteen  hundred  and  twenty-two  ut  least  ten 
days  b<»fore  the  expiration  of  six  months  from  the  rejection 
tli*»re*>f  the  court  may  award  costs  neninst  the. executor  or  admin- 
istrator to  be  collected  either  out  of  his  individual  property  or  out 
of  th**  property  of  the  decedent  as  the  court  directs,  having  ref- 
erence to  the  facts  which  appear  upon  the  trial.  Where  the  ac- 
tion is  brought  in  the  supreme  court,  or  any  connty  court,  the 
facts  must  be  certified  .  by  the  judge  or  referee  before  whom 
flie  trial   took  place. 

I*.   1«n5.   oh.   595.   «iip<»rBod!nff  amondmpnt  In  cb.  f)4fi.    See  ch.  046,   J  4.    L. 
1B07,   ch  460;  L.  1906,  eh.  60.    In  effort  Sopt.  1.  1006.     See  112718,  2743,  8346 

I   lSStf*a.   [Added,    1$>11.1      Forelarn    executor    or   admlnlM-  / 

trator  may  Mue  or  be  aiaed. 

An  executor  or  administrator  duly  appointed  in  any  other  state, 
t»rritory  or  district  of  the  United  States  or  in  any  foreign  coun- 
try may  sue  or  be  sued  in  any  court  in  this  state  in  his  capacitj' 
of  executor  or  administralor  in  like  numner  and  under  like  re- 
strictions as  a  nonresident  may  sue  or  be  sued,  if,  within  twenty 
days  after  any  such  executor  or  administrator  shall  commence, 
orappeai  in,  any  action  or  proceeding  in  any  court  in  this  state 
or  within  twenty  days  after  he  shall  be  required  or  directed  by 
snninions  <»r  otherwise  to  appear  therein,  there  shall  be  filed  in 
the  oflic<»  of  the  clerk  of  the  court,  in  which  such  action  or  pr«)- 
t-eeding  shall  be  brought  or  be  pending,  a  copy  of  the  letters  tes- 
tamentary or  letters  of  administration  issued  to  such  executor  ur 
administrator  duly  authenticated  as  prescribed  by  section  twenty- 
s^even  hundred  and  four  of  the  co<le  of  civil  procedure;  in  de- 
fault whereof  all  proceedings  in  such  action  or  proceeding  may 
be  stayed  until  such  duly  authenticated  copy  of  such  letters  shall 
be  so  filed. 

Added  by  L.  1011,  ch.  631,  In  cffoct  July  10,    1011. 
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ARTICLES  SKCOlfD. 

/icMon  by  a  oreditarf  against  his  debtor* s  next  of  kin,  tegatee,  hait- 

ordevinee. 

Sec.  1837.  When  action  lies  a|fftM«t  hext  6t  ktn,  te^te8l»  kt4, 
18S8.  Action  maf  be  joint  or  soToral. 
1889.  In  Joint  action,  iccover^  to  b6  dpportlonfed. 
1840.  Recovery   In  a  several  action. 


1841.  Heqnisltei  to  recovery  in  action  aialnat  lesateo. 

1842.  Id.;  in  action  against  a  preferred  leg&tee. 

1843.  Liability    of    heirs    and    devisees. 


1844.  When  action  therefor  mav  be  bronght  against  heirs  and  devlaees. 

1846.  EfTect  of  application  to  sell  real  property. 
1849.  Action  must  be  Joint. 

1847.  Recovery    to   be   apportioned. 

1848.  Requisites    to   recovery   against   helrt. 

1849.  Id.;  against  devisees. 

1850.  Dednctlons  Cor  prior  recoveries. 

1861.  Complaint   to  describe  land  descended,   etc. 

1803.  Judgment;   Avbon  to  be  satisfied  out  of  land. 

1853.  Id.;  when  not  a  lien  on  land  aliened. 

1864.  How   Judgment   taken,   tv-hen   land   aliened. 

18fi5.  Classification  of  debts  to  be  enforced  under  this  artl^. 

1856.  Defence  by  Reason  of  other  prior  or  equal  clalma. 

1857.  Id.;  when  such  a  claim   is   paid. 

1858.  Action  not  suspended  by  Infancy. 

1859.  This  article  not  applicable,  where  will  charms  r«ftl  piopenj,  etc 

1860.  One  action,  where  same  person  is  heir,  devisee,  etc. 

9  1887.  \r]ien  Hctlon  lie«  tiffliliiat  next  of  ]cl<t»  leipatec*, 
etc. 

An  action  may  be  maintained,  as  prescribed  in  this  article, 
against  the  surviving  husband  or  wife  of  a  decedent,  and  tho 
next  of  kin  of  an  intestate,  or  the  next  of  l«in  or  legatees  of 
a  testator  to  recover,  to  the  extent  of  the  assets  paid  or  dis- 
tributed to  them,  for  a  debt  of  the  decedent,  upon  which  the 
action  might  have  been  maintained,  against  the  executor  or  ad- 
ministrator. The  neglt'ct  of  the  creditor  to  present  his  claim  to 
the  executor  or  administrator,  within  the  time  prescribed  by  laiv 
for  that  purpose,  does  not  impair  his  ri^ht  to  maintain  such  an 
action. 

2  B.  S.  90,  9  42  (2  Edm.  92),  am*d. 

9  1838.  Actioii  may  be  Jolitt  or  seTeral. 

An  action,  specified  in  the  last  section,  must  be  brought,  either 
jointly  against  the  surviving  husband  or  wife,  and  all  the  legatees 
or  all  the  next  of  kin,  as  the  case  may  be,  or  at  the  plalntifiTa 
election,  against  one  of  them  only.  But  where  a  legacy  is  re- 
ceived by  two  or  more  persons  jointly,  they  are  deemed  one 
legatee,  within  the  meaning  of  each  provision  of  this  article, 
relating  to  legatees. 

2  B.  S.  451,  §9  23  and  26  (2  Edm.  470),  am'd. 

9  1839.  In  Joint  action,  recovery  to  be  apportioned* 

Where  a  joint  action  is  brought,  as  prescribed  in  the  last  sec- 
tion, the  whole  sum,  which  the  plaintiff  is  entitled  to  recover, 
must  be  apportioned  among  the  defendants,  in  proportion  to  the 
legacy  or  distributive  share,  as  the  case  may  be,  received  by 
each  of  them;  and  the  final  judgment  must  award,  against  each 
defendant  separately,  the  proportionate  sum  thus  ascertained. 
The  costs  of  the  action,  if  the  plaintiff  is  entitled  to  costs,  must 
be  apportioned  in  like  manner;  *»xcept  that  the  expenses  of  ser^ 
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ing  the  summoDB  upon   each   defendant   must  be  taxed   against 
him  onlj;  and  one  sheriff's  fee.  for  returning  an  execution,  may 
be   taxed    against   each    defendant,    against   whom   any    sum    is 
awarded. 
2  B.  8.  451,  part  of  {  34  vid  ||  28-31.  coniwlidatfid. 

§  1840.  Recovery  tn  a   several   action. 

Where  an  action  is  brought  against  the  sarriying  husband  os 
wife  only,  or  against  one  only  of  the  next  of  kivt,  or  legatees, 
the  sum,  which  the  plaintiff  is  entitled  to  recover,  cannot  exceed 
the  sum  which  he  would  have  been  entitled  to  recover  from  the 
same  defendant,  in  an  action  brought,  as  prescribed  in  the  last 
■cction. 

IiL,   If  34,  25  and  26,  consolidated. 

S  1841«  Re^nislte*  to  recovery  ia  aetloa  avalast  levat^e. 

If  the  action  is  brought  agninnt  a  legatee,  or  against  all  the 
legatees,  the  plaintiff  must  show,  either 

1.  That  no  assets  were  delivered  by  the  executor  or  adminis- 
trator of  the  decedent,  to  the  surviving  husband  or  wife,  or  next 
of  kin:  or 

2.  That  the  value  of  assets,  so  delivered,  has  been  recovered 
by  some  other  creditor;  or 

3.  That  those  assets,  after  payment  of  the  expenses  of  admin- 
iatration  and  preferred  demands,  are  not  sufficient  to  satisfy  the 
demand  of  the  plaintiff;  in  which  case,  he  can  recover  only  for 
the  deficiency. 

Id.,  I  27,  am'd. 

f  184fl.  Id.}  la  actioa  avalnst  a  preferred  legatee. 

Where  some  of  the  legatees  are  preferred  to  others,  an  action 
may  be  maintained,  as  prescribed  in  the  last  five  sections,  against 
one  or  all  of  those  who  are  equally  preferred,  or  e<iually  deferre<l, 
as  if  the  legatees^  of  that  class  were  all  the  legatees.  But  where 
it  is  brought  against  a  preferred  legatee,  or  n  class  of  preferred 
legatees,  tne  plaintiff  must  show^  in  addition  to  tlie  matters,  with 
respect  to  the  next  of  kin,  required  by  the  pn)visions  of  the  lust 
section,  the  same  matters,  with  respect  to  each  legatee,  or  class 
of  legatees^  to  whom  the  defendant  or.  defenduuts  are  preferred. 

i  1S4S.  [Repealed  by  L.  1000,  ch.  18.  See  Consolidated  Laws, 
tit.  Decedent  Kstate  Law,  §  101.] 

§  1844.  [Ain*d,  lfM>9.]  IVlien  actioa  therefor  may  be 
browkt  a«alaat   kelvs   aad    devisees. 

An  action,  to  enforce  the  liability  declared  in  section  one  hun- 
dred and  one  of  the  decedent  estate  law,  cannot  be  maintained, 
except  in  one  of  the  following  cases: 

1.  Where  three  years  have  elapsed  since  the  death  of  the  dece-^' 
dent,   and   no  letters  testamentary,   or   letters  of  administration, 
npoB  his  estate^  have  been  granted  within  the  State.  (S(je  §  2750.)        .    .,.  ^ 

3.  Where  three  years  have  elapsed,  since  letters  testamentary,  uv-r/'^' 
or  letters  of  administration,  upon  his  estate,  were  granted,  witliin      4  .  t-^'^ 
the  State. 

2  H.  8.  109,  1  53  (2  Edm.  Ufi).  AniM  hy  L.  1909.  oh.  65.  S  8.  Sea 
aote  92  of  notes  of  Board  of  Statuturjr  CouMolidatlou  at  end  cf  code. 

4S8 


§§  1845-48  DECEDENT'S  ESTATE.  c.  15,t.3,a.2 

a*^^   ^  ^  18-15.  effect  of  aiiiillcaUon  to  »ell  real  property. 

r^  If *M  Where  it  appears  that,  at  the  tiuie  of  the  commencement 
of  such  an  actit)u,  a  petition,  seasonably  presented,  as  prescrilied 
by  law,  praying  for  a  decree  to  dispose  of  real  property  of  the 
decedent,  for  the  payment  of  his  debts,  was  ^nding  in  a  surro- 
;iate's  court,  having  jurisdiction,  the  proceedings  in  the  action, 
subsequent  to  the  complaint,  must  be  stayed  by  the  court,  until 
tlie  petition  is  di^iposed  of,  unless  the  plaintiff  elects  to  discon- 
tinue. If  a  decree  to  dispose  of  real  property,  puranaut  to  the 
prayer  of  the  petition,  is  granted,  the  action  must  be*  dismissed, 
unless  the  plaintiff  has  alleged  in  his  complaint,  or  alleges  in  n 
supplemental  ctmiplaint,  that  real  property,  other  than  that  in- 
cluded in  the  decree,  descended  or  was  devised  to  the  defendants. 
If  the  plaintiff  elects  to  proceeds  under  such  an  allegation,  he  is 
entitled  to  a  preference  in  payment,  out  of  the  real  property, 
with  respect  to  \vhich  the  allegation  is  made:  but  he  cannot  share, 
as  a  creditor,  in  the  distribution  of  the  money,  arising  from  th(* 
disposal  of  the  real  property,  described  in  the  decree;  and  tho 
judgment  in  the  action  does  not  charge,  or  in  any  way  affect, 
that  proi)ertj:. 
Id..   I  53. 

S  1840,    [Am'd,   lOOd.]      Action   rnnut  be  Joint. 

An  action  against  heirs  or  devisees,  brought  as  prescribed  in 
section  one  huiulred  and  one  of  the  decedent  estate  law  and  the 
last  two  sections  of  this  act,  must  be  brought  jointly  against  all 
the  heirs,  to  whom  any  real  property  deseended  from  the  dece- 
dent, or  jointly  against  all  the  devisees,  as  the  case  may  be. 

L.  1837,  ch.  400.  f  73  (4  Edra.  500),  am*d.  AinM  by  L.  1909,  ch.  «.", 
I  3.    S<»e  note  03  of  noton  of  Bnard  of  Statutory  Consolidation  at  end  of  cmlo. 

S  1847.  ReeoTcry   to   be  apportioned. 

In  such  an  action,  the  sum,  which  the  plaintiff  is  entitled  t(> 
recover,  for  damages  and  costs,  must  be  apportioned  among  all 
the  defendants,  in  oroportion  to  the  value  of  the  real  proper tj* 
descended  to  each  neir,  or  devised  to  each  devisee,  as  the  case 
way  be,  as  prescribed  in  section  1880  of  this  act,  for  a  similar 
apportionment  among  legatees  or  next  of  kin,  in  proportion  to 
the  assets  received  by  them.  The  final  judgment  must,  in  like 
manner,  award  against  each  defendant  the  proportionate  sum, 
with   winch     ho  is  chargeable. 

2  R.   S.  455.   H  52  and  53   (2  E<lin.  474). 

§  1848.  Reqnlnites   to  recovery  aivalnst   bolra* 

Where  the  action  is  brought  against  heirs,  the  plaintiff  mast 
flhow,  either 

1.  That  the  decede?it's  assets,  if  any,  within  tlie  State  were 
not  sufficient  to  pay  the  plaintifTs  debt,  in  addition  to  the  ex- 
penses of  administration,  and  debts  of  a  prior  class;  or 

2.  That  the  plaintiff  has  been  unable,  or  will  be  unable,  with 
due  diligence,  to  collect  his  debt,  by  proceedings  in  the  proper  sur- 
rogate's court,  and  by  a<'tion  against  the  executor  or  adminis- 
trator, and  against  the  surviving  husband  or  wife,  legatees,  and 
next  of  kin. 
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Tiie  executor's  or  administrator's  account,  as  rendered  to,  and 
settled  by,  the  surrogate,  may  be  used  as  presumptive  eTidendb 
of  any  of  the  facts,  required  to  be  shown  by  this  section. 

S  B.  8.  4B6,  I  88,  am'd  by  L.  1869,  ch.  110.    See,  mlee.  Id.,  {  86. 

I  1.84HI.  Id.  I  avalnst  devisees. 

Where  the  action  is  brought  against  devisees,  the  plaintiff  must 
show,  in  addition  to  the  matters  specified  in  the  last  section, 
either  that  the  real  property  of  the  decedent,  which  descended 
to  his  heirs,  was  not  sufficient  to  pay  the  plaintiffs  debt,  or  that 
the  plaintiff  has  been  unable,  or  will  be  unaole,  with  due  diligence, 
to  collect  his  debt  by  an  action  against  the  heirs. 

Id.,  Sf  M  and  59,  coneolidated. 

S   1850.  Deductions  for  prior  recoveries. 

Where  the  assets,  applicable  to  the  plaintiS^s  debt,  were  suf- 
ficient to  pay  a  part  thereof,  or  a  part  thereof  has  been  collected 
from  the  executor  or  administrator,  or  from  the  surviving  hus- 
band or  wife,  next  of  kin,  or  legatees,  the  plaintiff  can  recover 
only  for  the  residue,  remainder  unpaid  or  uncollected;  and  if 
the  action  is  against  devisees,  he  can  recover  only  for  the  residue, 
which  the  real  estate  descended,  or  the  amount  of  his  recovery 
agaiDst  the  heirs,  is  insufficient  to  discharge. 

U.,  H  M  and  S7,  am'd  and  eondenaed. 

I  1861.  Complaint  to  deiierlbe  land  deseended,  etc 

The  complaint  must  describe,  with  common  certainty,  the  real 
property,  descended  or  devised  to  the  defendant;  and  must  specify 
its  Value.  ^ 

Id.,  5i  ^  AOd  60. 

I  1858.  Jndirment)  vrhen  to  be  satisfied  ovt  of  land. 

If  it  appears  that  any  of  the  real  property,  which  descended 
or  -was  devised  to  a  defendant,  had  not  been  aliened  by  him  at 
the  time  of  the  commencement  of  the  notion,  the  final  judgment 
must  direct,  that  the  debt  of  the  plaintiff,  or  the  proportion 
thereof  which  he  is  entitled  to  recover  against  that  defendant, 
be  collected  out  of  that  real  property.  Such  a  judgment  is  pre- 
ferred, as  a  lion  upon  that  property,  to  a  judgment  obtained 
against  the  defendant,  for  his  individual  debt  or  demand. 

Id..  B  47  and  4S.    See  |§  870,  872,  ante. 

f  18S3.  Id.  I  when  not  a  Hen  on  land  aliened. 

Bnt  a  judgment,  rendered  as  prescribed  in  the  last  section,  does 
not  bind,  and  the  execution  thereupon  cannot  in  any  way  affect, 
the  title  of  a  purchaser,  in  good  faith  and  for  value,  acquired 
before  a  notice  of  the  pendency  of  the  notion  is  filed,  or  final 
judgment  is  entered,  and  the  judgment-roll  filed. 

Id.,  II  51   and  01,  am'd  and  condensed . 

S  1854.  How  Jndsment  taken^  vrlicn  land  aliened. 

If  it  appears  that,  before  the  commeiiconicut  of  the  action,  or 
afterwards  and  before  the  filing  of  a  notice  of  the  pendency  of 
the  action,  the  defendant  aliened  the  ronl  property  descended  or 
devised  to  him,  or  any  part  thereof,  the  plaintiff  may,  at  his 
election,  take  a  final  judgment  against  him  for  th'  value  of  the 
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propert)'  bo  aliened,  or  so  much  thereof  as  may  be  necessaryi  as 
In  an  action  for  the  defendant's  oWu  debt* 

2  R.  S.  455,  f  40,  and  part  of  |  01. 

I  1855.   [Am*d,    1009.]      ClaBBlllcation   of  debts,  to  be  en- 
forced  under  tliis  article. 

Where  the  surviring  husband  or  wife,  n^xt  of  klti,  l^gat^^s, 
heirs,  or  devisees,  arc  liable  for  demands  af^aitist  the  decedent, 
ns  prescribed  in  this  article,  or  section  one  hundred  aild  one  of 
the  decedent  estate  law,  they  must  pive  preferonc(«  iti  the  pny- 
mont  thereof,  and  they  ate  so  liable  therefor,  in  the  ordef  pre- 
scribed by  law,  foi*  the  payment  of  debts  by  nn  execlitoi"  at 
administrator.  Preference  of  payment  eatinot  be  JfltPn  to  a  de- 
mand, over  another  of  the  same  class,  except  where  a  similar 
preference  by  an  executor  or  admlttistffttof  is  allowed  by  laW. 
The  commencement  of  an  action,  under  itny  ^rotiniofi  of  thiH 
article,  or  section  one  hundred  and  one  of  the  decedent  entate 
law*  does  not  entitle  the  plaintiff's  detnand  to  pf^'fw^^iKW  over 
another  of  the  same  class,  except  ns  otherwise  upeelally  pre- 
scribed by  law. 

Id.,  II  37  and  38.    AmM  by  L.  IftOO.  ch.  flS.  |  3.    S?e  note  <Jl  &t  notes  oT 
Board   of  Statutory  CVmsolidatlon   at  end  of  rod^. 

I  1856.  Defenise,  by  reason  of  other  prior  ot  Vqvutl 
claims. 

Where  it  appears,  in  an  aetion  brought  as  prescribed  Iti  th|8 

article,  that  there  are  unsatisfied  demands  aKaiust  the  decedent  a 
estate,  of  a  class  prior  to  that  of  the  plnlntifTs  demand,  the 
defendant  is  entitled  to  judgment,  if  the  value  of  the  property, 
which  was  received,  devised,  or  inherited,  as  the  case  may  bo, 
by  the  class  to  which  he  belongs,  does  not  exceed  the  atnotint 
of  the  valid  demands  of  a  prior  class.  If  it  exceeds  the  amount 
of  those  demands,  the  jutigment  against  the  defendant  cannot 
exceed  such  a  proportion  of  the  plaintilrs  detiiand.  as  the  total 
amount  of  the  valid  demands  of  his  class  bears  to  the  excess. 

Id.,   II  30  and  40,   eonsolldatod. 

§  1857.  Id.;  when  sn<*h  a   claim   is   paid. 

Where  a  defendant,  or  a  person  belonging  to  his  class,  has* 
paid  a  demand  against  the  decedent's  estate,  of  a  class  prior  to 
that  of  the  plaintiff's  demand,  or  has  paid  a  demand  of  tlie 
same  class,  the  amount  of  the  demand  so  paid  must  be  esti- 
mated, in  ascertaining  the  amount  to  be  recovered,  as  if  it  was 
outstanding  and   unpaid. 

Id.,    I   41. 

S  1858.  Action   not   suspended  bjr  Infancy. 

An  action  against  heirs  or  devisees,  brought  as  prescribed  iri 
this  article,  is  not  delayed,  nor  is  th<-  remedy  of  the  plaintiff 
suspended,  by  reason  of  the  infancy  of  any  of  the  parties;  ex- 
cept that  an  execution  shall  not  be  issued  against  an  infant  heir 
or  devisee,  until  the  expiration  of  one  year  after  fltial  judgnleiit 
is   rendered,   and  the  judgment-roll   filed. 

Id.,   II  43  and  Rl,  condolidnteil. 

f  185».  f  Repealed  by  L.  IfKIO,  ch.  18.  See  Consolidated  Law«« 
tit.  Decedent  Estate  Law,  §  102.1 
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I  184IO.  One  action,  WM«lfe  maim.it  person  ie  heir,  devisee, 
ete. 

Where  a  persotit  who  taken  real  property  of  a  decedent  by 
deviise,  and  also  by  descent;  or  who  takes  personal  property  as 
next  of  kin,  and  also  as  legatee;  or  who  takes  both  real  and 
personal  property  in  either  capacity;  or  who  is  executor  or  ad- 
ministrator, and  also  takes  In  either  of  the  before  mentioned 
capacities;  would  be  liable  in  one  capacity,  for  n  demand  a^alns'^ 
the  decedent,  after  the  exhaustion  of  the  remedy  against  him  in 
another  capacity;  the  plaintiff,  in  any  action  to  charge  him, 
which  can  be  maintained,  without  joining  with  him  any  other 
person,  except  a  person  whose  liability  Is  in  all  respects  the  sanio. 
may  recoTer  any  sum,  for  which  he  is  liable,  although  the 
remedy  against  him  in  another  canncity  was  not  exhausted* 
But  this  section  does  not  increase  the  sum,  which  the  plaintiff 
is  eptltled  to  recorer  agiilnst  him,  in  the  capacity  In  which  he 
is  actually  liable;  nor  does  It  charge  a  defendant  individuallj*, 
who  is  liable  only  in  a  representative  capacity. 

4es 
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ARTICLiB   THIRD. 

Action  to  establish  or  impeach  a  wOL 

Bee.  1861.  When  action  to  eatabllsb  a  will  may  be  brousbt. 
18G2.  Judgment,   that  will  be  eatabUshed. 

1863.  Judgment  admitting  the  will  to   probate. 

1864.  GontenU  of  Judgment;   aurrogate'a  duty. 
1866.  Proof  of  lost  will  in  certain   caaea.  • 

1866.  Action  to  establish,  etc..  will,  relating  to  real  property. 

1867.  Retroapective  effect  of  thia  article. 

'    S  1801.  \%~beii  action  to  eatabllsb  a  will  may  be  brovgrlit. 

An  action  to  procure  a  judgment,  establishing  a  will,  may  be 
maintained,  by  any  person  interested  in  the  establishment  thereof, 
in  either  of  the  following  cases: 

1.  Where  a  will  of  real  or  personal  property,  or  both,  has  been 
executed,  in  such  a  manner  and  under  such  circumstances,  that 
it  might,  under  the  laws  of  the  State,  be  admitted  to  probate  in 
a  surrogate's  court:  but  the  original  will  is  in  another  State  or 
country,  under  such  circumstances,  that  it  cannot  be  obtained 
for  that  purpose;  or  has  been  lost  or  destroyed,  by  accident  or 
design,  before  it  was  duly  proved  and  recorded  within  the  State. 

2.  Where  a  will  of  personal  property  made  by  a  person,  who 

resided  without  the  State,  at  the  time  of  the  execution  thereof, 

or  at  the  time  of  his  death,  has  been  duly  executed,  according 

to  the  laws  of  the  State  or  country  in  which  it  was  executed,  or 

in  which  the  testator  resided  at  the  time  of  his  death,  and  the 

case  is  not  one,  where  the  will  can  be  admitted  to  probate  in  a 

surrogate's  court,  under  the  laws  of  the  State. 

2  R.  S.  67,  fi  63a  and  parts  of  If  64a,  67a,  68a  and  the  whole  of  tt  68b  and 
B9a  (2  Edm.  68,  60). 

S  1862.  Jndsrment,  tbat  will  be  establUbed. 

If,  in  such  an  action,  the  facts  necessary  to  establish  the  Talid- 
ity  of  the  will,  as  prescribed  in  the  last  section,  are  satisfactorily 
proved,  final  judgment  must  be  rendered,  establishing  the  will 
accordingly.  But  where  the  will  of  a  person,  who  was  a  resident 
of  the  State  at  the  time  of  his  death,  is  established  as  prescribed 
in  the  last  section,  the  judgment  establishing  it  does  not  affect 
the  construction  or  validity  of  any  provision  contained  therein; 
and  such  a  question  arising  with  respect  to  any  provision,  mast 
be  determined  in  the  same  action,  or  in  another  action  or  a 
special  proceeding,  as  the  case  requires,  as  if  the  will  was  exe- 
cuted within  the  State. 

Id.,  fi  65a. 

i  1863.  J  idyment  admlttlny  tbe  will  to  probate. 

Where  the  parties  to  the  action,  who  have  appeared  or  have 
been  duly  summoned,  include  all  the  persons  who  would  be  neces- 
sary parties  to  a  special  proceeding,  in  a  surrogate's  court,  for 
the  probate  of  the  same  will  and  the  grant  of  letters  thereupon, 
if  the  circumstances  were  such  that  it  could  have  been  proved  in 
a  surrogate's  ooiirt:  the  final  judgment,  rendered  as  prescribed 
in  the  last  section,  must  direct.  t)»nt  an  exemplified  copy  thereof 
be  transmitted  in  the  surrogate  having  jurisdiction,  and  be  re- 
corded in  his  office:  and  tl'«t  letters  testamentary,  or  letters  of 
administration  with  the  wi!l  ar"oxed,  be  issued  thereupon  from 
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bis  court,  in  the  same  manner,  and  with  like  effect,  as  upon  s 
will  duly  proved  in  that  court. 
3  S.  S.  67.  last  part  of  {  67a. 

I  1804.  Conteiita  'of  Jndvnient)  aarroyate's  duty. 

A  copy  of  the  will  so  eKtablished,  or,  if  it  is  lost  or  destroyed, 
the  substance  thereof  must  be  incorporated  into  a  final  judgment, 
rendered  as  prescribed  in  the  last  section;  and  the  surrogate  must 
record  the  same,  and  issue  letters  thereupon,  as  directed  in  the 
judgment. 

I  1805.  Proof  of  lost  frill  In  certain  cases. 

Bnt  the  plaintiff  is  not  entitled  to  a  judgment,  establishing  a 
lost  or  destroyed  will,  as  prescribed  in  this  article,  unless  the  will 
was  in  existence  at  the  time  uf  the  testator's  death,  or  was 
fraudulently  destroyed  in  his  lifetime;  and  its  proTittions  are 
clearly  and  distinctly  proved  by  ut  least  two  credible  witnesses, 
a  correct  copy  or  draft  being  equivalent  to  one  witness. 

M..  S  671),  ajD'd. 

i    1.8C6.   ActiOA   to   establlsb,    etc.,   will,   relating   to   real 


The  validity,  construction,  or  effect,  under  the  laws  of  the 
State,  of  a  testamentary  disposition  of  real  property  situated 
within  the  State,  or  of  an  interest  in  such  property,  which  would 
descend  to  the  heir  of  an  intestate,  may  be  determined,  in  an 
action  brought  for  that  purpose,  in  like  mamier  as  the  validity 
of  a  deed,  purporting  to  convey  land,  may  be  determined.  The 
judgm^ut  in  such  an  action  may  perpetually  enjoin  any  party  from 
■ettiiig  up  or  from  impeaching  the  devise,  or  otherwise  making 
any  claim  in  contravention  to  the  determination  of  the  court, 
as  justice  requires.  But  this  section  does  not  apply  to  a  case, 
where  the  question  in  controversy  is  determined  ny  the  decree 
of  ft  surrogate's  court,  duly  rendered  upon  allepntions  for  that 
purpose,  as  prescribed  in  article  first  of  title  third  of  chapter 
eighteenth  of  this  act.  where  the  plaintiff  wus  duly  cited  in  the 
special  proceeding  in  the  surrogate'^B  court,  before  the  commence- 
ment of  the  action. 

I*.  16SS,  eh.  288,  {  1  (4  Edm.  608). 

I  1867.  Retrospective  effect  of  this  article. 

The  provisions  of  this  article  apply  as  well  to  wills  made  before, 
as  to  those  made  after,  this  article  takes  effect. 
t  K.  S.  66,  H  •6b  and  68b  and  part  of  {  67a  (2  Bdm.  60). 
IBa  ^as    * 
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ARTICLB   FOURTH. 

General  and  miscellaneous  provisions. 

8«c.  186<t.  Action  by  child  born  nfter  will,  or  by  wltiie«t»  to  will. 
1809.  Receiver,  as  Huccessor  of  Kurvlvliig  executor,  etc. 
1870.  Next  of  kin  deflneil. 

I  1868.  [Kepealed  by  L.  19C^,  ch.  IS.  ^ee  Consolidated  Laws, 
tit.   Decedent  Estate  Law,   §  28.] 

§  I860.  [Ani*clf  lHf>5.]  Receiver,  ««•  NQceeRnor  of  unrvtvln^ 
executor,   etc. 

Where  the  estate  of  a  decedent  has  been  brought  under  the 
jurisdiction  of  the  supreme  court,  by  an  action  for  partition  or 
distribution,  or  for  the  construction  or  establishment  of  a  will, 
the  court  may,  upon  the  death  of  the  sole  surviving  executor, 
appoint  a  receiver  of  the  estate,  pending  the  action,  uiK)n  such 
terms  and  conditions,  and  upi»n  such  notice  to  the  parties  inter- 
ested, as  the  court  directs,  and  upon  such  security.  If  any,  ax  to 
the  court  seems  proper.  For  the  purpose  of  carrying  into  effect 
the  judgment  and  orders  of  the  court  in  relation  to  the  estnte, 
a  receiver  so  appointed  is  the  successor  in  interest  of  the  sur- 
viving executor;  and  has.  subject  to  th*»  ilirection  of  the  court, 
the  Like  power,  as  an  administrator  with  tne  ^lU  annexed. 

L.   1895,   cb.   940. 

5  1870.  :arext   of  kin   deflned. 

The  term  "  next  of  kin,"  as  used  in  this  title,  include.^  all 
those  entitled,  under  the  provisions  of  law  relating  to  the  dis- 
tribution of  personal  property,  to  share  in  the  unbequeathed 
assets  of  a  decedent,  after  payment  of  debts  and  expenses,  other 
than  a  survivuig  husband  or  wife. 

See   II    1905   and   2514,   8Ubd.    12.   post. 
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TITUS  IV. 
Other  special  action*  and  rights  of  aotiott* 

1.  Jndgment  creditor's  action. 

2.  Action  by  a  prlTate  person  npon  an  official  bond. 

3.  Action  bj  a  prlrate  person  for  a  penalty  or  forfeltnjjff^ 

4.  SsitalD  actions  t*  rteoror  damagM  for  wi«Bgi» 
Ai  llisceUaneous  actions  and  rights  of  action. 

A&TlCLfi  FIBST. 

•  Judgment  ereditor^saetioru 

1§71.  When  Jodsment  creditor  may  bring  action. 

1872.  To  what  county  execution  mast  hare  issoed, 

1878.  What  proiperty  may  be  reaped. 

1874.  Interest  of  judgment  debtor  in  land  oontnet  mftf  bt  riielwdL 

187&.  Id.;  how  applied. 

187B.  Injunction  may  be  issued. 

18T7.  Becelyer  may  be  appelated. 

1878.  How  discovery  may  be  compelled. 

1879.  Application  of  this  aitlde;  what  property  eannot  be  rstobaft. 

S   1871.  'Wben  Jvdffiueiit  creditor  may  brlna  a«tlom. 

When  an  execution  against  the  property  of  a  judgment  deb^r, 
Sesued  out  of  a  court  of  record,  as  prescribed  in  the  next  section, 
haa  been  returned  wholly  or  partly  unsatisfied,  the  judgment 
creditor  may  maintain  an  action  against  the  judgment  debtor, 
and  any  other  person,  to  compel  the  discovery  of  aiiy  thing  in 
action,  or  other  property  belonging  to  the  judgment  debtor,  and 
of  any  money,  thing  in  action,  or  other  property  due  to  him,  or 
held  in  trust  for  him;  to  prevent  the  transfer  thereof,  or  the 
payment  or  delivery  thereof,  to  bim|  or  to  any  other  person;  and 
to  procure  satisfaction  of  thepIaintifiTs  demand,  as  prescribed  in 
the  next  section  but  one,  Wnere  the  execution  was  issued  as 
prescribed  in  section  1934  of  this  act,  and  a  defendant  not  sum- 
niouecl  in  the  original  action  is  made  a  defendant  in  an  action 
bronirht  under  this  section,  personal  property,  owned  by  him 
jointly  with  the  defendants  summoned  or  with  any  of  them, 
n)ny  be  applied  to  the  satisfaction  of  the  plaintiffs  demand  as 
prescribed  in  this  article. 

2  B.  S.  ITS,  f  88  (2  Edm.  IBO).    See,  also,  ||  217,  TIS  and  837,  ante. 

I  1872.  To  vrliat  eounty  exeentlon  must  bava  Issoad* 

To  entitle  the  judgment  creditor  to  maintain  an  action  as  pre- 
scribed in  the  last  section,  the  execution  mast  have  been  issued 
aa  follows: 

1.  If,  at  the  time  of  the  commencement  of  the  action,  the  judg- 
rnt^nt  debtor  is  a  resident  of  the  State,  to  the  aheriff  of  the  county 
where  he  resides. 

2.  If  he  18  not  then  a  resident  of  the  State,  to  the  sheriff  of 
the  county  where  he  has  an  office,  for  the  regular  transaction  of 
hnsineas  in  person;  or  if  he  has  no  such  office  within  the  State, 
to  the  sheriff  of  the  county  where  the  judgment-roll  it  filed, 
unless  the  execution  was  issued  out  of  a  court,  other  than  the 
court  in  which  the  jndgment  was  rendered;  in  which  case^  it 
must  have  been  issned  to  the  sheriff  of  ttie  county  where  a 
transcript  of  the  judgment  is  filed. 

i  1873.  "nri&at  property  m&y  be  «e&obod. 

The  final  judgment  in  the  action  must  direct  and  provide  for 
the  satufactioo  of  the  aum  due  to  the  plaintilE.  out  of  any  moM^f 
16  aa7 


5§  1874-78  ACTIONS.  c.  15,  t.  4.  a.  1 

thing  in  action,  or  other  personal  property,  belonging  to,  or  due 
to  the  judgment  debtor,  or  held  in  trust  for  him,  which  is  dis- 
covered in  the  action;  whether  the  same  might  or  might  not 
have  been  originally  taken  by  virtue  of  an  execution. 

2  B.  B.  780,  f  to. 

i  1874.  Imterest  of  Jndffmemt  deMor  Im  iMtd  eomtraet  BftAy 
he  reaehed. 

The  final  judgitaent  in  the  action  must  also  direct  and  provide 
for  the  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  the 
interest,  if  any,  of  the  judgment  debtor,  in  a  contract  for  the 
purchase  of  real  property  by  him;  either  by  selling  the  interest, 
or  by  transferring  it  to  the  judgment  creditor,  in  such  a  manner 
and  upon  such  terms,  as  the  court  deems  most  conducive  to  the 
interests  of  the  parties.  Where  the  person^  bound  to  perform  the 
contract  to  the  judgment  debtor,  is  a  defendant  in  the  action,  the 
final  judgment  may  direct  a  specific  performance  of  the  contract 
to  the  judgment  creditor,  or,  where  the  interest  in  the  contract 
is  directed  to  be  sold,  to  the  purchaser. 

1  B.  8.  744.  i  6  (1  Bdm.  000).  am'd.     See  f  1263. 

1  1875.  Id.  I  Ifco^r  applied. 

In  a  case  specified  in  the  last  section,  the  value  of  the  interest 
of  the  judgment  debtor  holding  the  contract  must  be  ascertained, 
under  the  direction  of  the  court;  and  so  much  thereof  as  is  neces- 
sary must  be  applied  to  the  payment  of  the  sum  due  to  the  plain- 
tiff, and  Uie  residue,  if  any,  to  the  benefit  of  the  judgment  debtor. 

Id.,  f  6. 

•  I  18T6.  iMjanetlom  may  he  Issaed. 

A  temporary  injunction,  restraining  the  transfer  to  any  person, 
or  the  payment  or  delivery  to  the  judgment  debtor,  of  any  money, 
thin^  in  action,  or  other  property  or  interest,  which  may,  by  the~ 
provisions  of  this  article,  be  applied  to  the  satisfaction  of  the 
sum  due  to  the  plaintiff,  may  be  granted  in  the  action.  The 
injunction,  and  the  proceedings  before  and  after  it  is  granted, 
are  governed  by  the  provisions  of  article  first  of  title  second  of 
chapter  seventh  of  this  act;  for  which  purpose,  the  injunction  is 
deemed  to  be  one  of  those  specified  in  section  803  of  this  act. 

2  B.  B.  174,  I  80. 


I  187T.  Reeeiver  laay  be  appelated. 

The  court  may,  by  an  order,  or  by  the  interlocutory  or  final 
judgment  in  the  action,  appoint  a  receiver  of  any  or  all  of  the 
property  of  the  judgment  debtor;  and  may  direct  the  judgnaent 
debtor,  or  any  other  defendant  in  the  action,  to  convey  or  deliver 
to  the  receiver,  as  justice  requires,  any  property,  real  or  personal, 
book,  voucher,  or  other  paper,  or  to  execute  any  instrument, 
which  it  deems  necessary,  for  perfecting  or  assuring  the  recdyer's 
title  or  possession. 

0e«  19  714-716  and  718,  ante. 


I  1878.  He-vr  dleeeverir  laay  be  eeiapelled. 

A  discovery  may  be  compelled  in  an  action,  brought  as  pre- 
scribed in  this  article,  by  directing  the  person,  required  to  make 
it,  to  appear  before  the  court,  or  a  referee  appointed  by  It,  and 
to  be  examined  under  oath,  concerning  the  matters  pertaining  to 
the  discovery.    But  this  section  does  not  affect  the  right  of  the 


yliintiff,  to  cause  the  deposition  of  a  defendant  to  be  taken,  aa. 
preacribed  in  article  first  oi  title  third  of  chapter  ninth  of  this  act. 

f  18T&.  AypUeatlom  of  this  artlelei  'vrkat  property  e»mmot 


This  article  does  not  apply  to  a  case,  where  a  Judgment  debtor 

■  a  corporation,  created  by  or  under  the  laws  of  the  State.    Nor 

doea  it  authorize  the  discovery  or  seizure  of,  or  other  interference 

with,   any  property,  which  is  expressly  exempted  by  law  from 

lerj  and  sale,  by  virtue  of  an  execution;  or  any  money,  thing  in 

action,   or  other  property,  held  In  trust  for  a  judgment  debtor, 

where  the  trust  has  been  created  by,  or  the  fund  so  held  in  trust 

fasa  proceeded  from,  a  person  other  than  the  judgment  debtor; 

or  the  earnings  of  the  judgment  debtor  for  his  personal  services, 

midered  within  sixty  days  next  before  the  commencement  of  the 

action,  where  it  is  made  to  appear,  by  his  oath  or  otherwise,  that 

tboae  earnings  are  necessary  for  th*^  use  of  a  family,  wholly  or 

partly  supported  by  his  labor. 

L.  1870,  ch.  161.  I  8.  mbd.  1  (7  Bdm.  «61);  1  8-  8.  ^9S,  eb.  1,  H  M  s^  •• 
0  E4m.  ISO).    See  Go.  Pxoc.,  f  297. 

469 


§g  1880-88  ACTION  ON  OFFICIAL  BOND.      c.  15^  t  4,  a.  2 

« 
Aiaiion  by  a  private  perton  upon  an  official  bond. 


Mmc.  1880.  Application  for  leave  to  sue  sherifTa  bond;   proof 

1881.  OMtor  granting   l««v«;   actifon   tbcroapon. 

1882.  Sttc«e8alT«  actiona. 

1883.  ludoniemoot  upon  execution. 

1884.  Ck)Decth>n  of  execution ;  when  a  dtfene«  to  aabOTqnaat  MtWa. 

1885.  Wiicn  clalmaDta  encltltd  to  ratable  difltrtbntlon. 
1880.  Action  upon  a  aurrogate'a  bond. 

1867.  Action  opon  a  county  treasurer'a  lK>nd. 

1888.  Actiona  upon  oflldal  bonds  of  otber  olBoeri. 

1889.  Actions,  etc.,  under  tbe  last  tHrte  necUoM    ragnlatoA. 
18(K>.  liecetrert,   etc.,  deemed   pnUic  otUcera. 

1891.  Demand  of  money;  when  neceaaary  before  appUcatioA. 
1882.  Application  may  be  made  ex  parte. 

1  1880.  CAm'A,  1895.]    AppUeatio*  fov  le«ire  to  ««•  sliertiPs 
bond)   proof  required. 

Where  a  sheriff  is  liable  for  the  escape  of  a  prisoner  committed 
to  his  custody,  or  is  guilty  of  any  other  actionable  default  or 
misconduct  in  his  office,  the  person  injured  thereby  may  apply 
to  the  supreme  court,  for  leave  to  prosecute  the  sheriflfs  official 
bond.  The  application  must  be  accompanied  with  proof,  by  affi- 
davit, of  the  default  or  misconduct  complained  of,  and  that  satis- 
faction of  the  same  has  not  been  received;  and  with  a  certified 
copy  of  the  official  bond. 

2  R.  S.  476,  SS  1  and  2  (2  Edm.  498);  L.  1896,  ch.  946. 

I  1881.  Order  vrantliiflr  leave;  action  thereupon. 

Upon  such  an  application,  the  court  must  grant  an  order,  per- 
mitting the  applicant  to  maintain  an  action  upon  the  bond.  The 
action  must  be  brought,  in  the  court  which  granted  the  order, 
by  the  applicant  as  plaintiff;  and  it  may  be  maintained,  as  if 
the  applicant  was  the  obligee  named  in  the  bond,  except  as  other- 
wise expressly  prescribed  in  this  article. 

Id.,  f  8.    8ce,  alao,  1  R.  S.  378,  (  67  (1  Bdm.  361). 

9  1882.   [AiB*d,  1895.]    SnccennlTe  actlonn. 

The  same,  or  any  other  applicant,  may,  in  like  manner,  either 
before  or  after  judgment  in  the  first  action,  obtain  an  order,  per- 
mitting him  to  maintain  another  action,  in  the  same  court,  upon 
the  same  bond,  for  another  default  or  misconduct.  Any  number 
of  such  orders  may  be  successively  made;  and  neither  of  the 
actions  authorized  thereby  is  affected  by  the  pendency  of,  or  the 
recovery  of  judgment  in,  any  other,  except  as  otherwise  expressly 
prescribed  in  this  article. 

Id.,  \\  6,  6,  7  and  8,  am'd  and  conaoUdated ;  L.  1896,  ch.  946.  See  S  1886, 
post. 

S  1683.  Indorsement  npon  execvtlon. 

Where  an  execution  is  issued  upon  a  judgment,  recovered 
against  the  sheriff  and  auy  of  his  sureties,  in  an  action,  brought 
pursuant  to  the  last  four  sections,  the  plaintiff's  attorney  mast 
indorse  thereon  a  direction  to  collect  the  same,  in  the  first  place, 
out  of  the  property  of  the  sheriff,  and,  if  sufficient  property  of 
the  sheriff  cannot  be  found,  then  to  collect  the  deficiency  oat  of 
the  property  of  the  surety  or  sureties. 


c.  15.  t.  4,  a.  3     ACTION  ON  OFFICIAL  BOND.  gf^  1884-^; 


I  1884.  C*lle«tt<m  •§  mammmtU 


It  is  a  defence  by  a  enrety,  againet  whom  an  action  ia  brovght 
upon  a  eheritrs  official  bond,  that  he,  or  any  other  aurety  or 
■nretiea»  hare  been  or  will  be  compelled,  for  want  of  anfflcient 
property  of  the  aheriff,  to  pay,  upon  one  or  more  jndgmenta 
recoTered  againet  htm  or  them,  apon  the  tame  bond,  an  aggregate 
amount,  exclusiye  of  costs,  officers'  fees,  and  expenses,  equal  to 
the  anm  for  which  the  defendant  is  liable,  by  reaaon  of  the  bpnd. 
It  is  a  partial  defence,  that  the  difference  between  the  aggregate 
amonnt,  so  paid,  or  to  be  paid,  and  the  snm  for  which  the  defend- 
ant is  thus  liable,  is  less  than  the  amount  of  the  piaiutififs 
demand. 

a  B.  B.  470,  H  1%  K  ftaa  14. 

I  U888.  -mf^mtt  «UUiniaats  emtltled  to  mtalile  dlet»l»«tlo«. 

If  the  aggregate  amount  of  the  liabilities,  which  might  be  recov- 
ered by  actions  upon  the  sheriff's  official  bond,  aa  prescribed  in 
thia  article,  exceeds  the  sum  for  which  the  sureties  are  liable, 
the  conrt  must,  upon  the  Rpplication  of  a  person  who  has  ob- 
tained leave  to  prosecute  the  oond,  made  u^on  notice  to  the  plain- 
tJiPs  attorney,  in  each  action  then  pendmg  upon  the  shcrifTs 
official  bond,  and  in  each  uncollected  jjudgment  recorered  there- 
upon, direct  and  provide  for  the  distnbuuon  of  the  money,  col- 
l^ed  out  of  the  propertv  of  the  sureties,  among  the  persons  in 
faTor  of  whom  the  liabihtios  have  accrued,  in  proportion  to  the 
amount  which  each  one  is  entitled  to  recover;  to  be  ascertained 
bjr  n  reference,  or  in  such  other  manner  as  the  court  directs. 
For  the  purposes  of  the  motion  an  order  may  be  made  by  a  judge, 
forbidding  the  payment  to  the  plaintiff  in  any  action,  of  the  sum 
collected  or  to  be  collected  by  virtue  of  a  judgment  therein.  But 
thia  section  does  not  authorize  the  court  to  compel  a  plaintiff  to 
refund  any  money,  collected  and  received  by  him,  in  good  faith, 
before  aervice  of  notice  'of  such  an  order. 

u„  IS  IT  tDd  18. 

I  1886.  Aetlott  upon  a  aurroirate^a  boad. 

Wliere  a  surrogate,  or  an  officer  acting  aa  surrogate,  is  guilty 
of  any  actionable  default  or  misconduct  in  hia  office,  the  person 
Injured  thereby  may  apply  for  leave  to  prosecute  the  delinquent's 
official  bond. 

M..   H  19  ud  aO.    Sm  L.  1868.  ch.  218  (8  Bdm.  840). 

I  1887.  AotloB  apon  a  oaaAty  treaaurar'a  Ibond* 

Where  a  certified  copy  of  the  order  or  judgment  of  a  conrt, 
directing  a  county  treaanrer  to  pay  or  deliver  to  one  or  more 
persons  deaignated  therein  any  money,  stocks,  securities,  or  otlier 
mveatmenta  held  by  him,  subject  to  the  direction  of  that  court, 
ia  aerved  upon  the  county  treasurer,  if  he  fails  to  obey  the  direc- 
tion, the  person  injured  thereby  may  apply  for  leave  to  prosecute 
hia  official  bond.  Service  upon  a  county  treasurer,  as  required 
by  thia  section,  may  be  made  personally,  or  by  leaving  the  paper, 
either  at  his  office,  during  his  absence  therefrom,  with  a  person 
of  suitable  age  and  discretion,  having  charge  of  the  office,  or  at 
his  reaidence,  or  his  last  residence  within  the  county,  with  a 
person  of  aultable  age  and  discretion. 

Sea  L.  1874,  eh.  524.  Jl  1  «n^  2  (9  Bdm.  066). 
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§g  1888-92  ACTION  ON  OFFICIAL  BOND.     c.  16,  t.  4,  a.  9 

I  1888.  A«tlom«  «pom  ofllelml  bonds  of  otber  ofloeMU 

Where  a  public  officer  is  required  to  give  an  official  bond  to 
the  people,  and  special  provision  is  not  made  by  law  for  the 

Erosecution  of  the  bond,  by  or  for  the  benefit  of  a  person  who 
as  sustained,  by  his  default,  delinquency  or  misconduct,  an 
injury,  for  which  the  sureties  upon  the  bond  are  liable,  such  a 
person  may  apply  for  leave  to  prosecute  the  delinquent's  official 
bond. 

8««  h.  1874,  ch.  624,  ff  1  and  2  <9  Bdm.  988);  B.  S..  H  21-27. 


I  1N88.  Aetionttp  ete.f  under  the  l&at  three  •eetlons  rei 
Iat<fd. 

Sections  1880  to  1885  of  this  act,  both  inchisive,  govern 
api)Iication,  made  as  prescribed  in  either  of  the  last  three  sectiona, 
and  each  action  brought  pursuant  to  an  order  made  thereupon, 
as  if  the  delinquent  officer  and  his  sureties  were  named  therein 
instead  of  the  sheriff  and  his  sureties. 

§  1800.  ReoelT'em,  etc.,  deemed  public  ollloere* 

A  receiver,  an  assignee  of  an  insolvent  debtor,  or  a  trustee  or 
other  officer,  appointed  by  a  court  or  a  judge,  is  a  public  officer, 
within  the  meaning  of  the  last  section  but  one;  but  where  he 
was  appointed  by  or  pursuant  to  the  order  of  a  court,  or  in  a 
special  proceeding  specified  in  title  twelfth  of  chapter  seventeenth 
of  this  act,  the  application  for  leave  to  prosecute  his  official  bond 
must  be  made  to  toe  court  by  which,  or  pursuant  to  whose  order, 
he  was  appointed,  or  in  which  the  judgment  was  rendered,  as 
the  case  may  be.  An  action,  brought  as  prescribed  in  this  section, 
must  be  brought  in  the  court  to  which  application  is  made  for 
leave  to  bring  it. 

I  1891.  Demand  of  money  |  vrliGn  neeesaary  before  appU«> 
cation. 

Where  the  default,  by  reason  of  which  An  application  for  leaTe 
to  prosecute  an  official  bond  is  made,  as  prescribed  in  this  article, 
consists  of  the  non-payment  of  money,  and  special  provision  is 
not  otherwise  made  by  law,  the  applicant  must  prove  a  demand 
of  the  money  from  the  officer,  or  that  a  demand  cannot  be  made, 
with  due  diligence.  But  such  proof  is  not  necessary  where  the 
applicant  has  recovered  a  judgment  against  the  officer. 

f  1892.  Application  may  be  made  ex  parte. 

An  application  for  leave  to  prosecute  an  official  bond,,  as  pre- 
scribed in  this  article,  may  be  made, without  notice;  but  in  that 
ease  the  officer,  or  either  of  his  sureties,  may  apily,  upon  notice, 
to  vacate  an  order  oermitting  the  applicant  to  maintain  an  action, 
upon  any  ground,  sjiowing  that  It  ought  not  to  have  been  granted^ 
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t  1«,  t.  4,  a.  «     ACTION  FOR  PENALTY,  ETC.  §§  18^8-97 

ARTIGIiS   THIRD 

Aeiion  by  a  private  perwon  for  a  penalty  or  foffeUuts» 


laW.  ActSoB  bj  perwn  specially  aggrt«T«d. 

18M.  Action  by  common  informer. 

2806.  Id.;  wrTlc*  of  rammons. 

28M.  Id.;  wbon  cot  barred  by  a  coHqsIt*  nemwmrfm 

1897.  iBdofMment  upon  rammcMM. 

1886.  Wben  part  of  a  penalty  may  be  recorered. 

1  ISBSm  Aetlom  hy  person  specially  awrieved. 

Where  a  penalty  or  forfeiture  is  given  bj  a  statute,  to  a  person 
asgrieved  by  the  act  or  omission  of  another,  the  person  to  whom 
it  is  ^ren  may*  if  it  is  pecuniary,  maintain  an  action  to  recover 
the  amoant  thereof;  or,  if  it  consists  of  the  forfeiture  of  a  chattel, 
he  may  maintain  an  action  to  recover  the  chattel,  or  its  value, 
or  other  damages,  as  the  case  requires. 

2  R.   8.  4S0,  S  1  (3  Edm.  602).  am'd. 

i  1894.  Action  by  common  Informer. 

Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  any 
person  who  sues  therefor,  an  action  to  recover  it  may  be  main- 
tained by  any  person  in  his  own  name;  but  the  action  cannot  be 
compromised  or  settled  without  the  leave  of  the  court  in  which 
it  is  brought. 

Id.,  If  6  and  6.    Bee  f  887.  ante. 

I  IflfMS.  Id.  I  service  off  snmmons. 

The  summons  in  an  action,  brought  as  prescribed  in  the  last 
section,  can  be  served  only  by  an  officer  authorized  by  law  to 
eollect  an  execution,  issued  out  of  the  same  court.  The  sum- 
mona,  when  issued,  cannot  be  countermanded  by  the  plaintiff 
before  the  service  thereof;  and,  immediately  after  it  has  been 
served,  the  officer  who  served  it  must  file  it,  with  his  certificate 
of  service,  in  the  oflSce  of  the  clerk,  or  deliver  it,  with  a  like 
certificate,  to  the  magistrate  by  whom  ft  was  issued,  as  the  case 
requires. 

M..  part  ef  I  6. 

I  189«.  ld.y  when  not  barred  by  a  collnsive  recovery. 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a 
statute,  brought  by  any  person,  other  than  the  person  aggrieved, 
or  a  public  officer,  the  plaintiff  may  recover,  notwithstanding  the 
recoTery  of  a  judgment,  for  or  against  the*defendant,  in  an  action 
brought  therefor  by  another  person,  if  he  establishes  that  the 
former  judgment  was  recovered  collusively  and  fraudulently. 

Id.,  {  14. 

I  180T.  Indorsement  npon  summons. 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  stat- 
ute, if  a  copy  of  the  complaint  is  not  delivered  to  the  defendant 
with  a  copy  of  the  summons,  a  general  reference  to  the  statute 
must  be  indorsed  upon  the  copy  of  the  summons  so  delivered.  In 
the  following  form:  "According  to  the  provisions  of,"  etc.;  adding 
such  a  description  of  the  statiito,  as  will  identify  it  with  con- 
venient certainty,  and  also  specify inpr  the  section,  if  penalties  or 
forfeitures  are  given,  in  different  sections  thereof,  for  different 
acts  or  omisflioofr 
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§  1898  ACTION  FOR  PENALTY.  c.  16.  t.  4»  a.  8 

I  1896.  'When  part  •<  *  peiutlty  ■uty  be  reeovered* 

Where  a  statute  gives  a  pecuniary  penalty  or  forfeitarei  not 
exceeding  a  specified  sum,  an  action  may  be  maintained  to  recover 
the  sum  specified;  and  the  court,  jury,  or  referee,  by  which  or 
by  whom  the  issues  of  fact  are  tried,  or,  where  judgment  is  taken 
by  default  for  fn ilure  to  appear  or  plead,  the  damages  are  ascer- 
tained, may  award  to  the  plaintiff  the  whole  suno.  or  such  a  pax^ 
thereof,  as  he  or  it  deems  proportionate  to  the  offencew 
3  a.  S.  480,  f  15,  amU 
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c.  15,  t.  4,  a.  4       ACTIO^^S   ¥OR  WBOIsGS.         fi|  1899-1901 


ARTICLB  FOURTH. 

OerMn  actions  to  reoaver  danwges  for  wrongs. 

Sec.    1809.  Olrll  and  criminal  prosecutions  not  merged. 

1900.  Action  for  ■nlnir*  etc.,  In  name  of  another.     Made  alio  a  misde- 

meanor. 

1901.  Treble  and  other  increased  damages  to  be  recovered. 

1902.  Action  for  caaslng  death  by  negligence,  etc. 

1903.  Dlstribntiott  of  damages  rccorercd. 
1004.  Id. ;  amoimt  of  recoyerj. 

1905.  Next  of  kin  defined. 

1906.  Action  for  slander  of  a  woman. 

1907.  When  action  for  llbsl  cannot  be  maintained. 

1908.  The  last  section  qnallfled. 

I   1880.  Civil  anil  erinainal  proseovtioas  not  mewed. 

Where  the  Tiolation  of  a  right  admits  of  a  civil  and  also  of  a 
criminal  prosecution,  the  one  is  not  merged  in  the  other. 
Co.  Proc.,  f  7. 

I  1900.  Aetioa  ttyr  •vinffy  ete««  in  name  of  another.    Made 
%  ailfldenaeanor. 


If  a  person,  yexationsly  or  maliciously,  in  the  name  of  another 
bat  without  the  latter's  consent,  or  in  the  name  of  an  unknown 
person,  commences  or  continues,  or  causes  to  be  commenced  or 
continued,  an  action  or  special  proceeding,  in  a  court,  of  record, 
or  not  of  record,  or  a  speci^il  proceeding  before  a  judge  or  a 
justice  of  the  peace;  or  takes,  or  caus3s  to  be  taken,  any  proceed- 
ing, in  the  course  of  an  action  or  special  proceeding  in  such  a 
court,  or  before  such  an  officer,  either  before  or  after  judgment 
or  other  final  determination;  an  action,  to  recover  damages  there- 
for, may  be  maintained  against  him,  by  the  adverse  party  to  the 
action  or  special  proceeding;  and  a  like  action  may  be  maintained 
by  the  person,  if  any,  whose  name  was  thus  used.  He  is  also 
guilty  of  a  misdemeanor,  punishable  by  imprisonment,  not  ex- 
ceeding six  months. 

2  R.  S.  560,  I  1  (2  Edm.  571).    See  Penal  Code.  I  158. 


I   1901*  Tr9l>Ie  aad  €»ther  lacreaeed  dawag—  to  be  TSfm 
covered* 

In  an  action,  brooght  by  the  adverse  party,  as  prescribed  in 
the  last  sectioii,  the  plaintiff,  if  he  recovers  final  judgment,  is 
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II  1902-03  ACTIONS  FOR  WRONGS-  c  15,  t.  4,  a.  4 

entitled  to  recover  treble  damages.     In  an  action,  brought  by  tho 
person  whose  name  was  used,  as  prescribed  in  the  last  section, 
the  plaintiff  is  entitled  to  recover  his  actual  damages,  and  two 
hundred  and  fifty  dollars  in  addition  thereto. 
Id.,  part  of  I  1.    Sec,  also,  |i  1020  and  1184,  ante. 

G^  y^^  f  1002.  [Ant'd,  1000.]     Action  for  emusinflr  Aeatli  by  neffll- 
'^  cence,  et  cetera. 

The  executor  or  administrator  of  a  decedent  who  has  left  him 
or  her  surviving  a  husband,  wife,  or  next  of  kin,  may  malutuin 
an  action  to  recover  damages  for  a  wrongful  act,  neglect  or  de- 
fault, by  which  the  decedent's  death  was  caused,  against  a 
natural  person  who,  or  a  corporation  which,  would  have  been 
liable  to  an  action  in  favor  of  the  decedent  by  reason  tb.ereof 
if  death  had  not  ensued.  Such  an  action  must  be  commenced 
within  two  years  after  the  decedent's  death.  When  the  husband, 
wife  or  next  of  kin  do  not  participate  in  the  estate  of  decedent, 
under  a  will  appointing  an  executor,  other  than  such  husband, 
wife  or  next  of  kin,  who  refuses  to  bring  such  action,  then  such 
husband,  wife  or  next  of  kin  shall  be  entitled  to  have  an  adminis- 
trator appointed  for  the  purpose  of  prosecuting  such  action  for 
their  benefit. 

L.  1847,  ch.  450,  {  1  {4  Bdm.  626),  and  a  portion  of  |  2  as  am*d  by 
L.  1840.  cb.  25C.  and  by  L.  187U.  cb.  78  (7  Edm.  591).  Am'd  by  L.  18U0, 
ch.  221.     In  effect  Sept.  1,  190U.     See  {  384. 

,^  S  1003.   [Am'd,  1004,  1011.]      Distribution  of  damasea  re- 

1^*'    covered. 

.  d.1  The  damages  recovered  in  an  action,  brought  as  prescribed  in 
(A'  the  last  section,  are  exclusively  for  'the  benctit  of  ihc  decedent's 
husband  or  wife,  and  next  of  kin;  and  when  they  are  collected, 
they  must  be  distributed  by  the  plaintiff,  as  if  they  were  unbo- 
queathed  assets,  left  in  his  hands,  after  payment  of  all  debts, 
and  expenses  of  administration;  subject,  however,  to  the  follow- 
ing provision,  to  wit:  In  case  the  decedent  shall  have  left  him 
surviving  a  wife,  or  a  husband,  but  no  children,  the  damages  re- 
covered shall  be  for  the  sole  benefit  of  such  wife  or  husband. 
The  plaintiff  may  deduct  from  the  recovery  ihe  reasonable  ex- 
penses of  the  action,  the  reasonable  funeral  expenses  of  the  de- 
cedent, and  his  commissions  upon  the  residue;  which  must  be  al- 
lowed by  the  surrogate,  upon  notice,  given  in  such  a  manner  and 
to  such  persons,  as  the  surrogate  deems  proper. 

L.  1847,  ch.  450,  f  2.  as  am'd  by  L.  1M9  and  1870.  Am*d  U  1904,  ck. 
615;  L.  1911,  ch.  122.     In  eflaot  Sept.  1.  1911. 
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i   1004.  [Am'd,  1805,  1918.]     Id.)  amount  •!  recOTery. 

liie  damages  awarded  to  the  plaintiff  may  be  sach  a  sum  as 
the  jury  apon  a  writ  of  inquiry,  or  upon  a  trial,  or,  where  issues 
of  fact  are  tried  without  a  jury,  the  court  or  the  referee,  deems 
to  be  a  fair  and  just  compensation  for  the  pecuniary  injuries, 
resulting  from  the  decedent*8  death,  to  the  person  or  persons,  for 
whose  benefit  the  action  is  brought.  If  the  decedent  leaves  sur- 
Yiying  a  father  and  a  mother,  the  death  of  such  father  prior 
to  the  verdict  shall  not  affect  the  amount  of  damages  recoverable. 
When  final  judgment  for  the  plaintiff  is  rendered,  the  clerk  must 
add  to  the  sum  so  awarded,  interest  thereupon  from  the  dece- 
dent's death,  and  include  it  in  the  judgment.  The  inquisition, 
Terdict,  report  or  decision,  may  specify  the  day  from  which  in- 
terest is  to  be  computed;  if  it  omits  so  to  do,  the  day  may  be 
determined  by  the  clerk,  upon  affidavits. 

Lu  184t,  cb.  460,  remainder  of  f  2,  am'd  by  L.  1849,  ch.  256;  L.  1870. 
ch.  78  (7  Edm.  681).-  Am'd  li.  18U&,  ch.  940;  L.  1U13,  cb.  756.  In  effect 
Sept.  1,  1913. 

S  190S.  [Am'd,  1913.]     Next  of  kin  deflned. 

The  term  "  next  of  kin,"  as  used  in  the  foregoing  section,  has 
the  meaning  specified  in  section  eighteen  hundred  and  seventy 
of  this  act,  except  if  decedent  leaves  surviving  a  father  and 
mother  but  no  widow,  child  or  descendant,  it  shall  mean  both 

the  father  and  the  mother. 

See  i  1870,  ante.     Am'd  L,  1913»  ck.     756.     In  effect  Sept  1,  1013. 

f  1006.  Action  for  ■lander  of  n  woman. 

In  an  action  of  slander,  brought  by  a  woman,  for  wbrds  im- 
puting unchasity  to  her,  it  is  not  necessary  to  allege  or  prove 
special  damages.  If  the  plain tHI  is  married,  the  damages  recov- 
ered are  her  separate  property. 

U  1871,  ciu  219,  I  1  (9  Edm.  67).     See  8  450,  ante. 

I  1907.  "When  action  for  libel  cannot  be  maintained. 

An  action,  civil  or  criminal,  cannot  be  maintained  against  a  re- 
porter, editor,  publisher,  or  proprietor  of  a  newspaper,  for  the 
publication  therein  of  a  fair  and  true  report  of  any  judicial,  legis- 
lative, or  other  public  and  oITicial  proceedings,  without  proving 
actual  malice  in  making  the  report. 

L.  1864,  efa.  130  If  1  and  2  (6  Edm.  160). 
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I  190S.  The  laJit  •eetion  qnalllled. 

The  Last  section  does  not  apply  to  a  libel,  contained  in  the 
heading  of  the  report;  or  in  any  other  matter,  added  by  any  per- 
son concerned  in  the  publication;  or  in  the  report  of  any  thins 
said  or  done,  at  the  time  and  place  of  the  pablic  and  official 
proceedings,  which  was  not  a  part  thereof. 

U  1864,  eb.  180,  parts  of  if  1,  2. 
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Sec.  11K>9.  Wben    transferee    of    claim    or   demand    may    sue.     B^Mt   Of   4*" 
fendant,   etc. 
1910.  WluLt  daJjiis  or  denuuids  maj  be  tr^pafggeq. 
T9tl.  Id.;  caQK  of  action  for  usury. 
1M2.  lo^snnnt.  wtiea  aMlffMble. 

1913.  AeUoB  upon  Judflmcnt  reffulfited. 

1914.  AccUIary  actioo  for  discovery  aboUslied. 
191'.  Action  Qpcn  a  penal  bond. 

1916.  Ac-tloo  by  tuivty  or  trowtee  to  recover  eoaii,  flte. 

1917.  Acttoa  vpoB  loot  floffotlalile  paper. 
191«.  The  ]mt  •weUfMi  ^uaiJOeO. 

M  lOOO-lOiO.   [Reoealed  is^  I*.  1909,  4^.  45.    Sm  Kk«a{iii/At4^^ 
Laws,  tit,  Peraonai  JProi>er.ty  L«w,  |  4i.J 

S  1»11.    [Repealed  by  U  1909,  <^.  25.    See  Consolidate  JU^^n^a, 
tit.  General  Business  Law,  |  87ii.J 

S  1912.    [Repealed  by  L.  1909,  cfe.  ^.   See  Cap«olida^«4  iL^ws^ 
tit.  Personal  Property  Law,  §  41.] 


1  AftES.  tiOB'd,  488ej     Acetfto»  «po» 

Excejjt  In  a  case  Where  it  Is  otherwise  specially  prescribed  ;in 
this  act,  an  action  upon  a  jndj^ment  for  fi  sum  of  jnooi^y,  rejidered 
in  a  court  of  record  of  the  State,  cannot  be  maiutaiiied,  between 
fbe  origrinai  parties  to  the  judgmenti  unless,  either 

1.  Ten  years  have  elapsed  since  the  docketing  of  such  jute- 
ment;  or, 

2.  It  was  rendered  against  the  defendant  by  default,  for  want 
iT  an  appearance  or  pleading,  and  the  smnuiQUS  was  served  upon 
him,  otherwise  than  pei*Honaliy;  or 

X  The  court  in  which  the  artion  is  brought  has  previously 
made  an  order,  granting  leave  to  bring  it.  >.otice  of  the  appli- 
r-ation  for  snch  an  order  mu.st  be  given  to  the  adverse  i)arty,  f>r 
thp  person  proposed  to  be  made  the  adverse  party,  personally, 
unless  it  satisfactorily  appears  to  the. court,  .that  jj^^rspaal  ivotice 
rannot  be  given,  with  due  diligence;  in  which  case,  notice  m.aj'  be 
irireu  in  such  a  manner  us  the  court  directs. 

ro.  Proc..  1  tl.  L.  1896,  ch.  5C8.  In  effect  Sept,  X  1806.  See,  ^Iso, 
f  3tS4,    poet. 


t  JLfiOM.   id^B«ltllaiiF  i»eti*ni  iter  .diMMkv^ay  *]»olUike4« 

An   action  cannot  be  maintained,  to  obtain  -a  discevery  tmdef 
oath,  in  aid  gf  the  prosecution  er.4eC«ioe  of. aaether  •action. 
Id.,    f  389.  am*d. 

I  1915.  Action  upon  a  penal  bond. 

A  bond  in  a  penal  sum,  execntpd  within  or  without  the  State, 
and  containing  a  condition  to  the  efl'cct,  that  it  is  to  be  void,  upon 
performance  of  any  act,  has  tho  sniiio  effect,  for  the  purpose  of 
maintaining  an  action  or  special  proceeding,  or  two  or  more  sue- 
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cessive  actions  or  special  proceedings  thereupon,  as  if  it  con- 
tained a  covenant  to  pay  the  sum,  or  to  perform' the  act  specified 
in  the  condition  thereof.  But  the  damages  to  be  recovered  for  a 
breach,  or  successive  breaches,  of  the  condition,  cannot,  in  the 
aggregate,  exceed  the  penal  sum^  except  where  the  condition  in  for 
the  pavment  of  money;  in  which  case,  they  cannot  exceed  the 
penal  sum,  with  interest  thereupon,  from  the  time  when  the  de- 
fendant made  default  in  the  performance  of  the  condition. 

See  2  R.  S.  353,   ||   12  and  13   (2  Edm.  364)  ;   also  2  R.  S.  878.   379    (2 
Edm.   892,  894). 

S  1810.  Action  by  surety  or  truatee  to  recover  cost*,  «tc. 

A  surety,  including  a  drawer  or  indorser,  may  recover,  in  an  ac- 
tion against  his  principal;  and  an  executor,  administrator,  or 
other  trustee,  may,  where  the  trust  estate  is  insufficient  to  re- 
imburse him,  recover,  in  an  action  against  the  beneficiary  whom 
he  represents;  his  reasonable  costs  and  other  expe*ises,  incurred 
necessarily  and  in  good  faith,  in  the  prosecution  or  defence,  hy 
the  express  or  implied  consent  of  the  principal  or  beneficiary, 
of  an  action  or  special  proceeding,  relating  to  the  demand 
secured,  or  to  the  trust  estate,  as  the  case  requires.  This  section 
does  not  affect  any  special  agreement  relating  to  those  costs  and 
expenses. 

L.   1858,  ch.   314,   i  8   (4  Edm.  483). 

S  1917.  Action  npon  lost  neirottable  paper. 

Where  it  appears,  upon  the  trial  of  an  action,  that  a  negoti- 
able promissory  note  or  bill  of  exchange,  upon  which  the  action, 
or  a  counterclaim  interposed  in  the  action,  is  founded,  was 
lost,  while  it  belonged  to  the  party  claiming  the  amount  due 
thereupon,  he  may  prove  the  contents  thereof,  by  parol  or 
other  secondary  evidence,  and  may  recover  or  set  off  the  amount 
due  thereupon,  as  if  it  was  produced.  But  for  that  purpose, 
he  must  give  to  the  adverse  party  a  written  undertaking,  in 
a  sum  fixed  by  the  judge  or  the  referee,  not  less  than  twice  the 
amount  of  the  note  or  bill,  with  at  least  two  sureties,  approved 
by  the  judge  or  the  referee,  to  the  effect,  that  he  will  indemnity 
the  adverse  party,  his  heirs  and  personal  representatives,  against 
any  claim  by  any  other  person,  on  account  of  the  note  or  bill,  and 
against  all  costs  and  expenses,  by  reason  of  such  a  claim. 

2  R.  S.  406,   SI  75  and  76  (2  Edm.   423). 

8  1918.  Tbe  la«t  section  qnalllled. 

But  where  an  action  is  prosecuted  or  defended  by  the  people 
of  the  State,  or  by  a  public  officer  in  their  behalf,  the  people, 
or  the  public  officer,  may  prove  the  contents  of  a  lost  note  or 
bill  of  exchange,  by  parol  or  other  secondary  evidence,  and  may 
recover  or  set  off  the  amount  due  thereupon,  without  giving  any  . 
security  to  the  adverse  party. 

See  U  1865,  cb.  86;  8  R.  S.,  5th  ed.  772  (4  Bdm.  645). 
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TTTUE  V« 
Other  acttozLB  by  or  against  particular  parties. 

A.rtlcle  1.  Action  by  or  against  an   nnincorporated  association. 

2.  Action  by  or  agalnsst  certain   county,    town,    and   municipal  offlcen. 

3.  Actions,  and  rightu  of  action,  against  and  between  Joint  debtors. 

article:  first. 

Action  hy  or  against  an  unincorporated  association. 

Sec  1919.  Actions,  etc.,  by  or  against  sMoclatioDS  of  seren  or  more  persons. 
1919a.  How    personal   serTlce   of   ■ii]iim(»ia   made   apon   certain   unincor- 
porated  associations. 
1920.  E^oceedlngs  in  caMe  of  deatb,  etc. 
1021.  Effect  of  Judgment;   execution   thereupon. 

1922.  Subsequent  action  against  members. 

1923.  This  article  permissive;   efTcctlTeness  upon   statute  of  limitations. 

1924.  When   objection   of  misnomer,    etc.,   of   parties   not   available. 

S   1019.   [Am'dy  lOOO.]      Actions,  etc.,  by  or  afralnst  asso- 
ciations   of   seven    or   more   persons. 

An  action  or  special  proceeding  may  be  maintained,  by  the 
president  or  treasurer  of  an  unincorporated  association,  consist- 
ing of  seven  or  more  persons,  to  recover  any  property,  or  upon 
any  cause  of  action,  for  or  upon  vrhich  all  the  associates  may 
maintain  such  an  action  or  special  proceeding,  by  reason  of  their 
interest  or  ownership  therein,  either  jointly  or  in  common.  An 
action  may  likewise  be  maintained  by  such  president  or  treas- 
urer to  recover  from  one  or  more  members  of  such  association 
his  or  their  proportionate  share  of  any  moneys  lawfully  ex- 
pended by  such  association  for  the  benefit  of  such  associates, 
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or  to  enforce  any  lawful  claim  of  such  association  against  sucli 
member  or  members.  An  action  or  special  proceeding  may  be 
maintained,  against  the  president  or  treasurer  of  such  an  asso- 
ciation, to  recover  any  property,  or  upon  any  cause  of  action, 
for  or  upon  which  the  plaintiff  may  maintain  such  an  action  or 
special  proceeding,  against  all  the  associates,  by  reason  of  their 
interest  or  ownership,  or  claim  of  ownership  therein,  eitliet* 
jointly  or  in  common,  or  their  liability  therefor,  either  jointly  or 
severally.  xVny  partnership,  or  other  company  of  persons,  which 
has  a  president  or  treasurer,  is  deemed  an  association  within  the 
meaning  of  this  section. 

L.  1840,  ch.  258.  |  1 ;  3  R.  S..  5th  ed.,  777  (4  Edm.  650)  ;  L,  1851, 
<h.  455;  3  R.  S.,  5tli  ed.,  778  (4  Edm.  652).  Sec  S  448,  ante.  L.  1900.  ch. 
184.    In  effect  Sept.   1,    1000. 

5  1020.  ProceetflngTM  1a  ease  of  death,   etc. 

The  death  or  legal  incapacity  of  a  member  of  the  association 

does  not  affect  an  action  or  special  proceeding,  brought  as  pre- 
.^cribed  in  the  last  section.  If  the  otHcer,  by  or  against  whom 
it  is  brought,  dies,  is  removed,  resigns,  or  becomes  otherwise 
incapacitated,  during  the  pendency  thereof,  the  court  must  make 
an  order,  directing  it  to  be  continued  by  or  against  his  successor 
in  office,  or  any  other  officer,  by  or  against  whom  it  might  have 
been  originally  commenced. 
Id..  I  2. 

5  1021.  [Am'dy  1888.]  Effect  of  Jndgrmenti  execution 
thereupon. 

In  such  an  action,  the  officer  against  whom  it  is  brought  can- 
not be  arrested;  and  a  judgment  against  him  does  not  authorize 
%n  execution  to  be  issued  against  his  property,  or  his  person; 
nor  does  the  docketing  thereof  bind  his  real  property,  or  chattels 
real.  Where  such  a  judgment  is  for  a  sum  of  money,  an  execu- 
tion issued  thereupon  must  require  the  sheriff  to  satisfy  the 
same,  out  of  any  personal  or  real  property  belonging  to  the 
association,  or  owned,  jointly  or  in  common,  by  all  the  members 
thereof. 

L.  1849,  ch.  258,  f  1.  Bm  if  3  «n<l  1.  L.  1898,  ch.  293.  In  effect  OcU 
U   1898. 
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f  19222.  Siibae^neiit    action    avalnst    members. 

Where  an  action  has  been  brought  against  an  officer,  or  a 
coanterclaim  iias  been  made,  in  an  action  brought  by  an  officer, 
fls  prescribed  in  the  last  three  sections,  another  action,  for  the 
same  cause,  shall  not  be  brought  against  the  members  of  the 
association,  or  any  of  them,  until,  after  final  judgment  in  the  first 
action,  and  the  return,  wholly  or  partly  unsatisfied  or  unexecuted, 
of  an  execution  issued  thereupon.  After  such  a  return,  the 
party  in  whose  favor  the  execution  was  issued,  may  maintain 
an  action,  as  follows: 

1.  Where  he  was  the  plaintiff,  or  a  defendant  recorering  upon 
a  coonterclaim,  he  may  maintain  an  action  against  the  members 
of  the  association,  or,  in  a  proper  case,  against  any  of  them, 
as  if  the  first  action  bad  not  been  brought,  or  the  counterclaim 
h&d  not  been  made,  as  the  case  requires;  and  he  may  recover 
therein,  as  part  of  nis  damages,  the  costs  of  the  first  action.-  or 
so  much  thereof,  as  the  sum,  collected  by  virtue  of  the  execution, 
was  insufficient  to  satisfy. 

2.  Where  he  was  a  defendant,  and  the  case  is  not  within  sub- 
division first  of  this  section,  he  may  maintain  an  action,  to  re- 
cover the  sum  remaining  uncollected,  against  the  persons  who 
composed  the  association,  when  the  action  against  him  was  com- 
menced, or  the  surrivoi-s  of  them. 

But  this  section  docs  not  affect  the  right  of  the  person,  in 
whose  favor  the  judgment  in  the  first  action  was  rendered,  to 
enforce  a  bond  or  undertaking,  given  in  the  course  of  the  pro- 
ceedings therein. 

Part  of  id.,   I  4,  am'd;   L.   1853,  ch.   153. 

f  1928.  TlilB  article  permissive  i  effect  npoa  statute  of 
limltatioj 


This  article  does  not  prevent  an  action  from  being  brought 
by  or  against  all  the  members  of  an  association,  except  as  pre- 
scribed in  the  last  section.  Where  an  action  is  brought  against 
the  members  of  the  association,  as  proscribed  in  subdivision  first 
of  the  last  section,  the  time  between  the  commencement  of  the 
action  by  or  against  the  officer,  and  the  return  of  the  first  execu- 
tion issued  upon  the  final  judgment  rendered  therein,  is  not  a 
part  of  the  time  limited  by  law,  for  the  commencement  of  the 
second  action. 

See  {  406,  ante. 


•  lOSM.  IVbem  objection  of  mianomer,  etc.»  of  partlen 
not  aTailable. 

Section  1813  of  this  act  applies  to  an  action  brought,  as  pre- 
scribed in  the  last  section  but  one,  against  the  members  of  any 
association,  which  keeps  a  book  for  the  entry  of  changes  in  the 
membership  of  the  association,  or  the  ownership  of  its  property; 
and  to  each  book  so  kept. 

See  L.  1869,  ch.   157,  |  2   <7  Edm.  426) ;   als  >  f  |  181S.  ante,  and  1945, 
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ARTICLES  8BCK>IfD. 

Actions  by  or  cigainst  certain  county,  town,  andmunicipdloJlfio9r9, 

B«c.  1935.  AoUon  tar  a  tax  payer  asalmta  public  offloer. 
1M8.  Aotloiu  by  certain  tpeouled  officers. 
1927.  Actions  against  such  officers. 
iftiB.  The  last  two  sections  qualified. 

1929.  Designation  of  such  omcers  in  the  summons,  ete. 

1930.  Successor  may  be  substituted. 

19S1.  When  execution  against  officer  not  to  issue. 

I.  1920.  [Am'd,  1882.]  Action  br  «  tax  payer  affainat  sa 
public  officer. 

Ad  action  to  obtain  a  judgment,  preventing  waste  of,  or  injusy 
to,  .the  estate,  funds,  or  other  property  of  a  county,  town,  city  or 
incorporated  village  of  the  State,  may  be  maintained  against 
any  officer  thereof,  or  any  agent,  commissioner,  or  other  person, 
acting  in  its  behalf,  either  by  a  citizen,  resident  therein,  or  bv  a 
corporation  who  is  assessed  for  and  is  liable  to  pay,  or,  within 
one  year  before  the  commencement  of  the  action,  has  paid,  a  tax 
therein.  This  section  does  not  affect  any  right  of  action  in  favor 
of  a  county,  city,  town,  or  incorporated  village,  or  any  public 
officer. 

L.  1872.  oh.  161.  I  1  (9  Bdm.  SN);  L.  1899,  ch.  801. 

1  1826.  [Am'd,  1887.]  Actions  by  certain  apeclAed  oflleera. 

An  action  or  special  proceeding  may  be  maintained,  by  the 
trustee  or  trustees  of  a  school  district;  the  overseer  or  overseers  of 
the  poor  of  a  village,  or  city;  the  county  superintendent  or  super- 
intendents of  the  poor;  or  the  supervisors  of  a  county,  upon  a 
contract,  lawfully  made  with  those  officers  or  their  predece^ors, 
in  their  official  capacity;  to  enforce  a  liability  created,  or  a  duty 
enjoined,  by  law,  upon  those  officers,  or  the  body  represented  by 
them;  to  recover  a  penalty  or  a  forfeiture,  given  to  those  officers, 
or  the  body  represented  by  them;  or  to  recover  damages  for  an 
injury  to  the  property  or  rights  of  those  officers,  or  the  body 
represented  by  them;  although  the  cause  of  action  accrued  before 
the  commencement  of  their  term  of  office. 

2  R.  8.  4TS,  I  92  (2  Edm.  494);  L.  1897,  ch.  902.    In  effect  Sept.  1,  1697. 

I  1827.  Actions  aflralnst  snch  officers. 

An  action  or  special  proceeding  may  be  maintained,  against  any 
of  the  officers  specified  in  the  last  section,  upon  any  canse  of 
action,  which  accrues  against  them,  or  has  accrued  against  their 
predecessors,  or  upon  a  contract  made  by  their  predecessors  in 
their  official  capacity,  and  within  the  scope  of  their  authority. 

Id..  I  98. 

f  1928.  Tbe  last  tirro  sections  «naliiled. 

The  last  two  sections  do  not  apply  to  a  case,  where  it  is  spe- 
cially-prescribed by  law,  that  an  action  ffiay  be  maintained,  by 
or  against  the  body,  represented  by  an  officer  designated  in  those 
sections;  but,  in  such  a  case,  the  prosecution  or  defence  of  the 
action,  as  the  case  may  be,  must  be  conducted  by  the  persona 
then  in  office,  who  represent  that  body. 

S  R.  8.  478.  I  94.  ^^ 
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I  192S0.  DealsnAtlon  of  siieli  oflleers  fm  tbe  •nmmona,  etc. 

In  an  action  or  special  proceeding,  brought  pursuant  to  section 
1926  or  section  19^  of  this  act,  the  officer,  by  or  against  whom 
it  is  brought,  must  be  described  in  the  summons,  or  other  process 
by  which  it  is  commenced,  and  in  the  subsequent  proceedings 
therein,  by  his  individual  name,  with  the  addition  of  his  official 
title.  An  objection,  growing  out  of  an  omission  to  join  any 
officer,  who  ought  to  be  joined  with  the  others,  must  be  taken 
by  the  answer,  or,  in  a  special  proceeding,  before  the  close  of  the 
case,  on  the  part  of  the  defendant;  otherwise  it  is  vaived. 

Id  .  II  03,  96  and  00,  am'd  and  consolidated. 

f  1980.  SvoeesBor  may  be  ««batltiited« 

In  such  an  action  or  special  proceeding,  the  court  must,  in  a 
proper  case,  substitute  a  auccessor  in  office,  in  place  of  a  person 
made  a  party  in  his  official  capacity,  who  has  died  or  ceased  to 
hold  office;  but  such  a  successor  shall  not  be  substituted  as  n 
defendant,  without  his  consent,  unless  at  least  fourteen  days' 
notice  of  the  application  for  the  substitution,  has  been  personally 
served  upon  him. 

Id..  II  100  and  101,  am'd. 

I  lOSl.  IVben  «xeeiittoii  ajvatniit  ofllcer  not  to  la«ne. 

An  execution  cannot  be  Issued  upon  a  judgment  for  a  sum  of 
money,  rendered  against  an  officer  in  an  action  or  special  pro- 
ceeding brought  by  or  against  him,  in  his  official  capacity,  pursu- 
ant to  this  article;  except  where  it  is  rendered  a^^ainst  the 
trustee  or  trustees  of  a  school  district,  or  the  commiasionor  or 
commissioners  of  highways  of  a  town.  In  either  of  tliose  cases. 
an  execution  may  be  issued  against  and  be  collected  out  of  the 

Croporty  of  the  officer,  and  the  sum  collected  must  be  allowed  to 
im,  in  the  settlement  of  his  official  accounts,  except  as  otherwise 
specially  prescribed  by  law. 

Id.,  II  lOT  and  108,  am'd. 
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ARTICLB  THIRD, 

AeUona  and  rights  Of  oeHon  agaUut  and  between  fokU  cMfora 

8ee.  in2.  StOgmmM  tgaiiwt  dafeodanU  J^toOy  iBdebtod.   «rbm  «U  an  ■« 
■erred. 
1033.  Effect  of  mcb  judcment. 
lStt4.  BxecutloDi   IndotMineDt  tkarenpoo. 
IMS.  H«w  collected. 

1088.  Jadgment,  how  docketed;   effect  of  detfkettDfr. 
1887.  ActioD  to  charge  defeodantB  Mi  peneiinUy  iOP%niaaed.| 
1938.  €eaiK»lalDt  In  wnA  %eaou, 
1030.  Answer. 

1040.  ProTlslonal  remedies. 

1041.  Judgment. 

1042.  Joint  debtors  maj  e— ipeuad  — geieUly.    Uede  antf  sffeet. 
1048.  Satisfying  jodgment. 

1044.  Bights  of  the  debtert  not  releesed. 

1046.  Action  agalBst  persons  engaged  te  truMportsfloo. 

1046.  When  partnar  not  sned  remains  Uable. 

1047.  6ontUraaaca  at  partBaiablp  bnalneas  aarii^r  actlaa  far  iMaouattaA, 

etc. 

I  1M9.  jr«dffiiie»t  ftvalMt  defemdamta  Jotntly  Indebted^ 
frhen  all  are  not  aerr-ed* 

In  an  action,  wherein  the  complaint  demands  Judprment  for  a 
Bom  of  monej  a^^ainst  two  or  mor^  defendaota,  alleged  to  be 
jointly  indebted  upon  contract,  if  the  aanunona  is  served  upon 
una  or  more,  but  not  upon  all  of  the  defendants,  the  plaintiff  puBT 
proceed  against  the  defendant  or  defendants,  apon  whom  It  la 
served,  unless  the  court  otherwise  directs;  and,  if  ne  recovers  final 
judgment,  it  may  be  taken  against  all  the  defendants  ttms  Jointly 
indebted. 

Co.  Proc.,  i  ISe,  sabd.  1.    Sea,  atoo,  f  1085,  past. 


%  198&  Blleot  of  anok  Jadsmoat. 

Such  a  judgment  is  conclusive  evidence  of  the  llaMlIlT  of  «scli 
defendant,  upon  whom  the  summons  was  personally  aerfed,  or 
who  appeared  in  the  action.  Where  it  is  taken  against  a  defend- 
ant, upon  whom  the  summons  was  served  by  pabucation,  or  with- 
out the  State,  pursuant  to  an  order  for  that  purpose,  it  has  the 
effect  as  against  that  defendant,  specified  in  section  445  of  this 
act.  As  against  such  a  defendant,  who  is  allowed  to  defend  after 
judgment,  or  as  against  a  defendant  not  summoned,  it  is  evidence 
only  of  the  extent  of  the  plaintiff's  demand,  after  the  liability  of 
that  defendant  has  been  established,  by  other  evidence. 

2  B.  8.  877,  I  2  (2  Edm.  801).    See  {  1278,  ante. 

I  1084.  Ezecntlon;  Indoraemeat  thereapem. 

An  execution  upon  such  a  judgment  must  be  issued,  in  form, 
against  all  the  defendants;  but  the  attorney  for  the  judgment 
creditor  must  indorse  thereupon  a  direction  to  the  sheriff,  contain- 
ing the  name  of  each  defendant,  who  was  not  summoned,  and  re- 
stricting the  enforcement  of  the  ezecutioDi  as  prescribed  in  the 
next  section. 

Id.,  8  8. 

I  19S5.  How  eolleeted. 

An  execution  against  the  person,  issued  upon  such  a  judgment. 
shall  not  be  enforced  against  the  person  of  a  defendant,  whose^ 
name  is  so  indorsed  thereupon.    An  execution  against  propeitDL 
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iasued  upon  such  a  judgment,  sball  not  be  levied  upon  the  sole 
property  of  such  a  defendant;  but  it  naay  be  collected  out  of  per- 
sonal property  owned  by  him,  jointly  with  the  other  defendants, 
who  were  summoned,  or  with  any  of  them;  and  out  of  the  real 
and  peraonal  property  of  the  latter,  or  of  any  of  them. 

2  R.  S.  377.   I  4. 


I  1936.  JndsMemt,  %mw  4oelKet««l$  eM—t  of  dooketiaqi^ 

Wh«r«  a  jadflrment  has  been  taken,  as  prescribed  in  section  1032 
of  thJs  act,  the  clerk,  with  whom  the  judgment-roll  is  filed,  must 
write  UfKA  the  docket,  opposite  or  under  the  name  of  each  defend- 
aatt  Qpon  whom  the  summons  was  not  served,  the  words,  **  not 
summoned;  **  and  a  like  entry  must  be  made  by  each  county  clerk, 
with  whom  the  judgment  is  afterwards  docketed.  The  judgment 
does  noU  by  virtue  of  ita  being  docketed,  bind  any  real  property, 
or  chattel  real,  owned  by  such  a  defendant.  But  this  section  does 
not  affect  the  pJaintifTs  right  of  action,  to  charge  the  judgment 
upon  any  real  property. 

i   IINIT.   Aetloa     to     ebarflre     defendants     not    personallT 

After  the  recovery  of  a  judgment  affainst  joint  debtors,  as  fire- 
scribed  in  section  1932  of  this  act,  an  action  may  be  maintained  by 
the  judSrment  creditor,  airainst  one  or  more  of  the  defendants, 
who  were  not  summoned  in  the  original  action,  to  procure'  a 
judgment,  charging  bis  or  their  property  with  the  sum  remainiag 
unpaid  upon  the  original  judgment. 

Ob.  Proe.,  |  STB. 

I  1988.  Oosa»lat»t  in  smeb  aoMon. 

Tlie  complaint  in  such  an  action  must  be  verMed;  must  contain 
an  allegation  that  the  judgment  has  not  been  paid;  and  must  statk. 
the  anm,  remaining  unpaid  thereupon,  at  the  time  of  the  verifica- 


I4.«  I  978,  um*d. 


f  1.9891  Am-wev. 

Ttie  defendant's  answer  Is  restricted  to  defences  or  eonnter- 
clafms,  which  he  might  hare  made  in  the  original  action,  if  the 
summons  therein  had  been  serred  up<m  him,  when  it  was  first 
served  upon  a  defendant  jointly  Indebted  with  him:  objections  to 
the  judgment;  and  defences  or  countercLaimB»  whidi  haye  arisen 
since  it  was  rendered. 

Id..  I  3t9,  aiB*4.    See  H  41f  end  tS8,  ante. 

I   IMA.   Proxtstonal   romedtos. 

For  tha  purpose  of  obtaining  aa  order  of  arrest,  an  injunction 
Older,  o^  a  warrant  of  attachment,  the  action  is  regarded  as  being 
fsmded  upon  th*  contract,  niion  which  the  oxiginal  iodgment  was 
#ecovered. 


f  1941.  Judgment. 

WWve  tW  >idginent  is  in  fa^sr  otf  the  plaiistiM,.  i 
termine  the  sum  remaining  unpaid  noon  tfaw  oriipauU 

k  may  be  docketed,  and  an  exeeutk)a  may  be  issoed  there- 

aa  if  it  was  a  judinnent  for  the  sum  so  reaaainiag  wm^id^ 

tlw  easta,  if  any.    Costs  must  be  awarded*  as  if  da  aoUos 
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was  brought  upon  the  original  contracti  and  the  sum  8o  remain* 
\ug  unpaid  had  been  recovered  therein. 
/     Co.  Proc.,  f  380,  ani"d. 

§  l»4a.  [Repealed  by  L.  1900,  ch.  17.  See  Consolidated  Laws, 
tit.  Debtor  and  Creditor  Law,  §§  2:i0,  231. J 

S  1943.   [Am'd,    10O9.]      Satisfy inar   Jadsment. 

An  instrument  spocilied  in  section  two  hundred  and  thirty  of 
the  debtor  and  creditor  law  is  de(«ined  a  satisfaction  piece,  for 
the  purpose  of  discharjrin^,  as  prescribed  in  section  twelve  hun- 
dred and  sixty  of  this  acl,  the  docket  of  a  judgment,  recovered 
upon  au  indebtedness  released  or  discharged  thereby,  as  far  as 
the  judgment  affects  the  compounding  debtor.  Where  the 
docket  of  a  judgment  is  discharged  thereupon,  a  special  entry 
must  be  made  ui)on  the  docket,  to  the  effect,  that  the  judgment 
is  satisfied,  as  to  the  compoundiui?  debtor  only. 

Part  of  id.,  S  2.  Am'd  by  L.  1*JU9.  cb.  810.  In  effect  May  7,  1909. 
«ee  i   12G0,  aute. 

§  1944.  [Repealed  by  L.  1000,  ch.  17.  See  Consolidated  Laws, 
tit.  Debtor  and  Creditor  Law,  §§  232,  23:i.J 

§  1945.  Action  aMTainist  pemoii*  ensaflred  In  trannporta* 
tion. 

In  an  action  brought  against  one  or  more  persons,  engaged  ns 
a  joint-stock  association,  partnership,  or  otherwise,  in  the 
periodical  transportation  of  passengers  or  property,  an  objection 
to  any  of  the  proceedings  cannot  be  taken,  by  a  person  properly 
ma<le  a  defendant,  on  the  ground  that  the  plaintiff  had  joined 
with  him,  as  a  defendant,  a  person  not  jointly  engaged  with  him 
in  that  business,  or  on  the  ground  that  the  plaintiff  has  failed 
so  to  join  with  a  person  so  jointly  engaged;  unless  the  persons 
so  engaged  have  at  least  thirty  days  l)efore  the  commencement 
of  the  action,  filed  in  the  clerk's  otflce  of  each  county,  in  which 
they  transport  passengers  or  property,  a  stutrment  showing  tho 
names  of  all  or  them.  A  statement  so  fiU«d,  is  conclusive,  for 
the  purposes  specified  in  this  section,  as  against  the  persi)ns 
filing  it,  until  thirty  days  after  filing,  in  like  manner,  a  new 
statement,  showing  a  change  of  interest. 

L.    1830.   ch.   .'^85    (i  Edm.   621),   am'd. 

§  1940.  When    partner    not    sued    remalnii   liable. 

Wh(»re,  for  any  cause,  one  or  more  partners  have  not  been 
joiued  as  defendants  in  an  action  upon  a  partnership  liability, 
and  final  judgment  has  been  taken  against  the  persons  made 
<lefendants  therein,  the  plaintiff,  if  the  judgment  remains  un- 
satisfied, may  maintain  a  separate  action  upon  the  same  de- 
mand, against  each  omitted  partner,  setting  forth  in  the  oom- 
plnint  the  facts  specified  in  this  section,  as  well  as  the  facts 
constituting  his  cause  of  action  upon  the  demand. 

Co.   Proc.,   {  136,  siilxl.  4,  ain*d. 

§  1947.  Continuance  of  partnemhlp  bniilnesa  dnrlniit 
action    for  acconntlnflr,  etc. 

In  an  action  brought  to  dissolve  a  partnership,  or  for  an  ac« 
counting  between  partners,  or  affecting  the  continued  prosecution 
of  the  business,  the  court  may.  in  its  discretion,  by  order,  au* 
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thorize  the  partnernhip  biisiuoss  to  be  continiicd,  during  the 
pondency  of  the  actiou  by  one  or  more  of  the  psirtiitTs,  upon 
their  exec-utiuK  aud  liliuK  with  the  clerk  un  uudertakiiiK.  in  Hucb 
a  suui  uiid  with  Kiich  sureties  as  tlie  order  i)re«cril>('.s,  to  the 
effect  that  they  will  obey  all  orders  of  the  court,  in  the  action, 
and  pc^rform  all  thin^H  which  the  judgment  tiierein  requln  s 
them  to  i)erforni.  The  court  may  impose  such  otlicr  conditi.ms 
as  it  dcvmn  proper,  and  it*  may  iu  its  discretion  at  any  time 
thereafter  require  a  new  undertaking  to  be  given.  The  court 
may  also  ascertain  the  value  of  the  partnership  profierty,  and 
of  the  interest  of  the  respective  partners  by  a  reference  or 
otherwise,  and  may  direct  an  at'counting  between  any  of  the 
partners;  and  the  judgment  may  make  such  provisioi»  for  the 
payment  to  the  retiring  partners,  for  their  interest,  and  with 
respect  to  the  rights  of  creditors,  the  title  to  the  i)artncrslnp 
property,  and  otherwise,  as  justice  reijuires,  with  or  without 
the  appointment  of  a  receiver,  or  a  sale  of  the  partnership 
property. 
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CHAPTER  XVI. 

Actions  in  Behalf  of  the  People  and  Special  Proceed- 
ings Instituted  in  Their  Behalf  by  State  Writ 

TITLE   I.— AetioBi  U  Belialf  of  tlie  People. 

TITLE  11,-Spoeial  Pioooe4Ugi  Uititi&ed  bj  BtaU  Writ. 

TITIiE  L 
Actions  in  behalf  of  the  people. 

Article  1.  Action  against  tbe  asurper  of  an  of&co  or  fraochlae. 

2.  Action  to  vacate  lettera-patent. 

8.  Action  for  a  line,  penalty  or  forfeiture,  or  upon  a  forfoltod 
recognizance. 

4.  Certain  actions,  founded  upon  the  spoliation,  or  other  misappro- 
priation of   public   property. 

6.  Action  to  recover  property  escheated,  or  forfeited  for  treasou. 

6.  Iflscellaneoua  provisions  relating  to  actions,  etc.,  in  behalf  of  the 
people. 

ARTICIiB  FIRST. 

Action  against  the  usurper  of  an  office  or  franchise. 

Sec.  1948.  Attomey-general  may  maintain  action. 

1049.  Proceedings  when  complaint  names  rightful  incumbent. 

1960.  Action  triable  by  Jury. 

1961.  Assumption  of  office  by  person  entitled. 

1962.  Proceedings  to  obtain  books  and  papers. 

1963.  Damages;  how  recovered. 

1964.  One  action  against  several  persons. 
1966.  When  injunction  may  be  granted. 

1966.  Final  Judgment  in  action  for  usurping  office,  etc. 

I  1048.  Attorney-ffeiieral  mar  maintain  aotioa. 

The  attorney-general  may  maintain  an  action,  upon  his  own 
information,  or  upon  the  complaint  of  a  priyate  person,  in  either 
of  the  following  cases: 

1.  Against  a  person  who  usurps,  intrudes  into,  or  unlawfully 
holds  or  exercises  within  the  State,  a  franchise  or  a  public  ofiBce, 
civil  OP  military,  or  an  office  in  a  domestic  corporation. 

2.  Against  a  public  officer,  civil  or  military,  who  has  done  or 
sufTered  an  act,  which  by  law  works  a  forfeiture  of  his  office. 

3.  Against  one  or  more  persons  who  act  as  a  corporation, 
within  the  State,  without  being  duly  incorporated;  or  exercises 
within  the  State,  any  corporate  rights,  privileges  or  franchise?, 
not  granted  to  them  by  the  law  of  the  State. 

^   LAddea,   li»»«|   am'd,   1908.] 

Against  a  foreign  corporation  which  exercises  within  the 
state  any  corporate  rights,  privileges  or  franchises,  not  granted 
to  it  by  the  law  of  this  state;  or  which  within  the  state,  has 
violated  any  provision  of  law,  or,  contrary  to  law,  has  done 
or  omitted  any  act,  or  has  exorcised  a  privilege  or  franchise, 
not  conferred  upon  it  by  the  law  of  this  state,  where,  in  a 
similar  case,  a  domestic  corporation  would,  in  accordance  with 
section  one  hnndrt'd  and  thirty-one  of  the  general  corporation 
law,  be  liable  to  an  action  to  vacate  its  charter  and  to  annul 
its  existence;  or  which  exercises  within  the  state  any  corporate 
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rights,  privileges  or  franchises  iu  a  manner  contrary  to  the  pub- 
lic policy  of  the  state. 

Co.  Proc.,  I  432;  2  R.  S.  581.  |  28  (2  Bdm.  603);  L.  1896,  ch.  962. 
Am'd  by  L.  1909,  clu  65,  I  8.  See  note  65  o<  note*  oC  Boua  ot  Sututor/ 
CoDsoIldattoa  at  end  of  code. 


In  an  action,  brought  as  prescribed  in  the  last  section,  for 
usurping,  intruding  into,  unlawfully  holding,  or  exercising  an 
office,  the  attorney-general,  besides  stating  the  cause  of  action 
in  the  complaint^  mayi  in  his  discretion,  set  forth  therein  the 
name  of  the  person  rigntfully  entitled  to  the  ofiBce,  and  the  factr 
showing  his  right  thereto;  and  thereupon,  and  upon  proof,  by 
afiidaTit,  that  the  defendant,  by  means  of  his  usurpation  or 
intrusion,  has  received  any  fees  or  emoluments  belonging  to  the 
office,  an  order  to  arrest  the  defendant  may  be  granted  by  the 
court,  or  a  judge.  The  provisions  of  title  first  of  chapter  seventh 
9f  this  act  apply  to  such  an  order,  and  the  proceedings  thereupon 
And  subsequent  thereto,  except  where  special  provision  is  other- 
wise made  In  this  title.  For  that  purpose,  the  order  is  deemed 
to  have  been  made  as  prescribed  in  section  549  of  this  act.  Judg- 
ment may  be  rendered  upon  the  right  of  the  defendant,  and  of 
the  party  so  alleged  to  be  entitled;  or  only  upon  the  right  of  the; 
defendant,  as  justice  requires. 

C*.  Pjcoc.,  H  436  aod  436;  2  R.  S.  582,  H  30  and  31  (3  Bdm.  60S),  am'd 

i   I860.  Action  triable  bjr  Jttry. 

An  action  brought  as  prescribed  in  this  article  Is  triable,  of 
course  and  of  right,  by  a  jury,  in  like  manner  as  If  it  was  an 
action  specified  in  section  968  of  this  act,  and  without  procaring 
an  order,  as  prescril)ed  in  section  970  of  this  act. 

§  1951.  Assumption  of  office  br  person  entitled. 

Where  final  judgment  is  rendered,  upon  the  rigrht  and  in  favor 
if  the  person  so  alleged  to  be  entitled,  he  may,  after  taking  the 
4Mit]x  of  office,  and  giving  an  official  bond,  as  prescribed  by  law, 
take  upon  himself  the  execution  of  the  office.  He  must,  imme- 
diately thereafter,  demand  of  the  defendant  in  the  action,  de- 
livery of  all  the  books  and  papers  in  the  custody,  or  under  the 
control,  of  the  defendant,  belonging  to  the  office  from  which  the 
defendant  hSs  been  so  excluded. 

Ob.  Proc.,  S  ^^;  2  R-  S.  682.  I  32  (2  Edm.  SOS). 

I  19SS.  Prooeodlngrs  to  obtnln  books  nnd  pnpers. 

If  the  defendant  refuses  or  neglects  to  deliver  any  of  the  books 
or  papers,  demanded  as  prescribed  in  the  last  section,  he  is 
gnilty  of  a  misdemeanor:  and  the  same  proceedings  must  be  taken 
to  cosapel  the  delivery  thereof  as  are  now  or  shall  hereafter  be 
prescribed  by  law,  where  a  person  who  has  held  an  office  refuses 
or  neglects  to  deliver  the  official  books  or  papers  to  his  successor. 

10.,  I  488,  and  2  B.  8.  682,  {  33.    Soe  $  132.3,  ante. 

{  IMKS.  [Am'dy  1884.]    Dnmaflreiii  ho'vr  reeoTered. 

Where  final  judgment  has  been  rendered,  upon  the  right  and 

In  favor  of  the  person  so  alleged  to  be  entitled,  he  may  recover, 

by   action,   against   the  defendant,   the   damages   which   he  hasi 

•*oi» 
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•ustained  in  consequence  of  the  defendant's  usurpation,  intnuion 
into,  unlawful  holding,  or  exercise  of  the  office. 
Oo.  Pzoc..  I  489;  alao.  2  B.  8.  682.  ||  84-88. 

1  lfNS4.  One  action  a8raln«t  aeT-eral  persons. 

Where  two  or  more  persons  claim  to  be  entitled  to  the  same 
office  or  franchise,  the  attomej-general  may  bring  the  action 
against  all,  to  determine  their  respectiye  rights  thereto. 

Id..  I  440;  a  B.  8.  fi82.  I  45. 

-    I   10S5.   [Am'd,   1886.]    tVlien  injunction   may  be  granted. 

/  In  an  action,  brought  as  prescribed  in  subdivision  third  or  fourth 
of  section  nineteen  hundred  and  forty-eight  of  this  net,  the  final 
judgment,  in  favor  of  the  plaintiff,  must  perpetually  restrain 
the  defendant  or  defendants  from  the  commission  or  continuance 
of  the  act  or  acts  complained  of.  A  temporary  injunction  to 
restrain  the  commission  or  continuance  thereof  may  be  granted, 
upon  proof,  by  affidavit,  that  the  defendant  or  defendants  have 
violated  any  of  the  provisions  of  either  of  the  cnid  subdivisions 
third  or.  fourth  of  section  nineteen  hundred  and  forty-eight  of 
this  act.  The  provisions  of  title  second  of  chapter  seventh  of 
this  act  apply  to  such  a  temporary  injunction,  and  the  proceedings 
thereupon,  except  where  provision  is  otherwise  made  in  this  title. 
For  that  purpose,  the  injunction  order  is  deemed  to  have  been 

f ranted  as  prescribed  in  section  six  hundred  and  three  of  this  act. 
n  the  trial  of  an  action  brought  as  prescriboil  in  subdivisions 
third  or  fourth  of  section  nineteen  hundred  and  forty-eight  of 
this  act,  a  party  or  a  witness  is  not  excnsod  from  answering  a 
question  on  the  ground  that  such  answer  wi'I  tend  to  Incriminate 
him;  but  such  answer  cannot  be  used  as  evidence  against  the 
person  so  answering,  in  a  criminal  action  or  criminal  proceedinic. 

2  B.  8.  462.  i  31  and  part  of  i  82  (2  Edm.  482);  L.  1896.  ch.  068.  In  •tteeft 
Hay  28,  1896.    See  {  1948,  sobd.  8.  ante. 

i  10S6.  Final  Jndffment  in  action  for  nBnrplnflr  ofllce^  etc 

In  any  other  action,  brought  as  prescribed  in  this  article,  where 
a  defendant  is  adjudged  to  be  guilty  of  usurping  or  intruding: 
into,  or  unlawfully  holding  or  exercising  an  office,  franchise  or 
privilege,  final  judgment  must  be  rendered,  ousting  and  excluding 
nim  therefrom,  and  in  favor  of  the  people  or  the  relator,  as  the 
case  requires,  for  the  costs  of  the  action.  As  a  part  of  the  final 
judgment,  the  court  may,  in  its  discretion,  also  award,  that  the 
defendant,  or.  where  there  are  two  or  more  defendants,  that  one 
or  more  of  them  pay  to  the  people  a  fine,  not  exceeding  two 
thousand  dollars.  The  judgment  for  the  fine  may  be  docketed, 
and  execution  may  be  issued  thereupon,  in  favor  of  the  people^ 
PS  if  it  had  been  rendered  in  nn  action  to  recover  the  fine.  The 
fine,  when  collected,  must  be  paid  into  the  treasury  of  the  State. 

Oe.  Pioc..  i  441;  also,  2  R.  S.  586.  {  48  (2  Bdm.  flOA. 
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ARTICUQ   SBCOMD. 

Action  to  vacate  letteru-patent. 

See.  1967.  Wh«n   attorney-general   may   maintain  action. 
1968.  Acttoo   triable  by  jary. 
1069.  Copy  of  Judgment-roll  to  be  filed,   etc. 
1060.  Tranacript  to  be  sent  to  county  clerk,   etc. 

I  ISGT.  IW'bea  attorney-Brencral  may  malntaia  action. 

The  attorney-general  may  maintain  an  action  to  vacate  or 
annul  letters-patent,  granted  by  the  people  of  the  State,  in  either 
of  the  following  cases: 

1.  Where  they  were  obtained  by  means  of  a  fraudulent  sug- 
gestion, or  concealment  of  a  material  fact,  made  by,  or  with  the 
knowledge  or  consent  of,  the  person  to  whom  they  were  issued. 

2.  Where  they  were  issued  in  ignorance  of  a  material  fact,  or 
through  mistake. 

3.  Where  the  patentee,  or  those  claiming  under  him,  have 
done  or  omitted  an  act,  In  violation  of  the  terms  and  conditions 
upon  which  the  letters-patent  were  granted,  or  have,  by  any 
other  means,  forfeited  the  interest  acquired  under  the  same. 

Whenever  the  attorney-general  has  good  reasor  to  believe  that 
any  act  or  omission,  specified  in  this  section,  can  be  proved,  and 
that  the  person  to  be  made  defendant  has  no  sufficient  legal 
defence,  he  must  commence  such  an  action. 

06.   Proc.,  f  433. 

I   1968.  Action   triable  by   |nrr< 

An  action,  brought  as  prescribed  in  this  article,  is  triable,  of 
course  and  of  right,  by  a  jury,  as  if  it  was  an  action  specified 
in  section  968  of  this  act,  and  without  procuring  an  order,  as 
prescribed  in  section  970  of  this  act. 

See  i  1960,  ante. 

I  1058.  CopT  of  Judffment-roll  to  be  tiled,  etc. 

Whore  final  judgment,  vacating  or  annulling  letters-patent,  ia 
rendered  in  an  action,  brought  as  prescribed  in  the  last  section, 
the  attorney-general  must  cause  a  copy  of  the  judgment-roll  to 
be  forthwith  filed  in  the  office  of  the  secretary  of  State;  who. 
must  make  an  entry  in  the  records  of  the  commissioners  of  the 
land  office  stating  the  substance  and  effect  of  the  judgment, 
and  the  time  when  the  judgment-roll  was  filed.  The  real  prop- 
erty, granted  by  those  letters-patent,  may  thereafter  be  disposed 
of  by  the  commissioners  of  the  land  office,  as  if  the  letters-patent 
had  not  been  issued. 

Go.  Proo..  8  446.  and  part  of  S  446.  am*d  and  consolidated;  2  B.  8.  680.  ff  M 
and  26  (2  Bdm.  601). 

I  1980.  Tranacript  to  be  sent  to  conntr  clerk,  ete* 

Immediately  after  making  the  entry  prescribed  In  the  laat 
section,  the  secretary  of  State  must  transmit  a  certified  tran- 
script thereof  to_  the  clerk,  or  the  register,  as  the  case  requires, 
of  each  county,  in  which  the  real  property  affected  by  the  judg- 
ment 18  situated.  The  clerk  or  repiPter  must  file  it;  and.  if  the 
letters-na f ent  are  recorded  in  his  office,  he  must  note  the  con- 
tents of  the  transcript  in  the  inn  rein  of  the  record. 

Ii.  1845.  cb.  UO.  I  1  (4  Bdm.  438). 
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ARTIOIiB  fFHIKJD* 

Action  for  a  fine,  penalty,  or  forfeiture,  or  upon  a  forfeited  recoj^ 

nizance. 

Sec.   1961.  When  action  cannot  be  maintained. 
1902.  Action  for  forfeiture,  etc. 
IDtW.  Moiit-y  recovered;  how  disposed  of. 
10<U.  Certain  proceedings  in  tbe  action  regulated. 
1065.  Becognizance;   bow   forfeited. 
19B6.  Action  on  recognizance. 

1967.  Money   received  by    dlBtrict-attomey;  how  dlapofed  cL 
1068.  DistrTct-uttomey  to  render  account. 

f  1961.  [Am'dy  189S.1    "Wlien  action  oannot  be  maintained. 

Whenever,  by  the  decision  of  the  appellate  diviHion  of  the 
supreme  court,  a  coustruction  i»  given  to  a  statute,  an  act  done, 
in  Rood  faith,  and  in  conformity  to  that  coustruction,  after  the 
decision  was  made,  and  before  a  reversal  thereof  by  the  court 
of  appeals,  is  so  far  valid,  that  the  party  doing  it  is  not  liable 
to  any  penalty  or  forfeiture,  for  an  act  that  was  adjudged  lawful 
by  the  decision  of  the  court  below.  But  this  section  does  not 
control  or  affect  the  decision  of  the  court  of  appeals,  upon  an 
appeal  actually  taken  lefore  the  reversal. 
2  B.  8.  e02.   S  06  (2  Edm.  624).  am'd;  U  1696,  cb.  M6. 

I  1902.  Action  for  forfeiture,  etc. 

Where  real  or  personal  property  lias  been  forfeited,  or  a  pen- 
alty incurred,  to  the  people  of  the  State;  or  to  an  officer,  for 
their  use,  pursuant  to  a  provision  of  law,  the  attorney-general, 
or  the  district-attorney  of  the  county  in  which  the  action  is 
triable,  must  bring  an  action  to  recover  the  property  or  penalty, 
in  a  court  having  jurisdiction  thereof.  Where  the  supreme 
court  and  a  justice's  court  have  concurrent  jurisdiction  of  the 
action,  it  may  be  brought  in  either,  at  the  election  of  the  at- 
torney-general or  district-attorney.  A  recovery  in  such  an  ac- 
tion bars  a  recovery,  in  any  other  action,  brought  for  the  same 
cause. 

Seo  Co.  Proc,  8  447;  2  H.  S.  481,  I  3  (2  Edm.  503). 

I  1963.  Money  recovered  |  hofr  disposed  of« 

•  Money  recovered  In  such  an  action,  ivhich  Is  not  otherwise 
specially  "granted  or  appropriated  by  law,  must,  when  collected, 
be  paid  Into  the  treasury  of  the  State. 
See,  alBO,  Id.,  R.  S.,  I  8. 

f  1964*  Certain  proceedlni^a   In   tlie  action   reamlated. 

Sections  ItSOT  and  1898  of  this  act  apply  to  an  action,  brought 
as  prescribed  in  the  last  two  sections. 
See  IS  7  and  15.  R.   S. 

f  1965.  RecogrnlBanee)  ho^r  forfeited* 

Where  the  condition  of  a  recognizance  fs  broken,  an  order  of 
tee  court,  dire<'ting  the  prosecnticn  of  the  recognizance,  is  a 
sufficient   forfeiture   thereof. 

M.,  S  31. 

I  1906.  [Am'd,  1909.1     Action  on  vecoflrnteanee* 

Where  a  recognisance  to  the  people  is  forfeited,  and  the  dis* 
trict  attorney  of  the  county  in  which  it  was  taken,  brings  an 
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action  to  recoTer  the  penalty  thereof,  it  Js  not  necessary,  in  such 
an  action,  to  alleKe  or  prove  any  damages,  by  ri'ason  of  tiie 
breach  of  the  condition;  btit  whwe  the  people  are  entitled  to 
judgment  therein,  they  must  hnve  judprnent  absolute,  for  the 
penalty  of  the  recognizance. 

2  B.  S.  4A1.  I  29,  am'd.  $^>  8  2SQ.  ante,  and  L.  1878,  cb.  379.  Am*d 
bf  U  1909,  cb.  6C.  Also  partly  repealed  by  U  1909,  cb.  10.  S«i>  Omciolfdatt'd 
I^wa.  tit.  County  Law,  {  201.  Sc<e  doU>  tfU  of  not(>8  of  Board  of  Sututfiry 
ConaoUdattoD  at  end  of  code. 

U  1«67-I9e8.  [Repealed  hv  I..  1900,  ch.  16.  See  CJonsolidated 
Laws,  tit.  Comty  Law,  $  201.] 
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ARTICIiB  FOURTH. 

Certain  aaUons^  founded  upon  the  epoHatioUf  or  other  muappro^ 

priation  of  public  property. 

flee.  1908.  Aeti«n  m  court  of  the  State  for  public  fnnda  iUegallj  ebtaliied, 
conrerted,  etc. 
1070.  Stay  of  other  domeetlc  actlone;  partlee  thereto  te  be  brea^ht  In. 

1971.  Actioofl,   etc.,   in  foreign  conrta. 

1972.  Money,  damagea,  etc.,  yeat  in  people,  on  commencement  of  action. 

1973.  Limitation  of  action. 

1974.  Ultimate  dla|K>aition  ef  proceeda  of  action  In  ocmrt  of  the  State. 

1975.  Id.;  upon  petition  of  corporation,  etc.,  aggrieyed. 

1976.  Attorney-general  muat  bring  action. 

• 

f  1969.  Action  In  court  of  the  Stnte  for  public  fnnAs 
IllesallT'  obtnlnedr  converted^  etc 

Where  any  money,  funds,  credits,  or  other  property,  held  or 
owned  by  the  State,  or  held  or  owned,  officially  or  otherwise^  for 
or  in  behalf  of  a  governmental  or  other  public  interest,  by  a 
domestic  municipal,  or  other  public  corporation,  or  by  a  board, 
officer,  custodian,  agency,  or  agent  of  the  State,  or  of  a  city, 
county,  town,  village  or  other  division,  subdivision,  department,  or 
portion  of  the  State,  has  heretofore  been,  or  is  hereafter,  without 
right  obtained,  received,  converted,  or  disposed  of,  an  action  to 
recover  the  same,  or  to  recover  damages,  or  other  compensation, 
for  so  obtaining,  receiving,  paying,  converting,  or  disposing  of  the 
same,  or  both,  may  be  maintained  by  the  people  of  the  State,  in 
any  court  of  the  State  having  jurisdiction  thereof,  although  a  right 
of  action  for  the  same  cause  exists  by  law  in  some  other  public 
authority,  and  whether  an  action  therefor,  in  favor  of  the  latter, 
is  or  is  not  pending,  when  the  action  in  favor  of  the  people  is 
commenced. 

L.  1876,  cb.  49,  i  1.     See  {{  549,  6S7  and  789,  ante. 

S  1970.  Stay  of  other  domestic  action*)  jpartica  thereto 
to  be  bronirl&t  in* 

Where  an  action  is  commenced  by  the  people,  for  a  cause  speci- 
fied in  the  last  section,  the  court  in  which  it  is  brought  may,  upon 
the  application  of  any  party  thereto,  grant  an  order  staying  pro- 
ceedings in  qny  other  action,  brought,  for  the  same  cause,  in  the 
same  or  any  other  court  of  the  State,  by  a  public  authority,  other 
than  the  people;  and,  if  necessary  or  proper,  it  may  vacate  any 
order  or  mterlocutory  judgment,  made  or  rendered  In  such  an 
action;  and  it  may,  by  the  same  order,  or  by  a  subsequent  order^ 
granted  upon  the  application  of  any  party  to  either  action,  direct 
that  any  party  to  the  action  so  stayed,  be  brought  in,  as  a  party 
to  the  action  commenced  by  the  people. 

Id..  1  2.  am'd. 

I  1971.  Actions,  etc.,  in  foreign  conrts. 

The  people  of  the  State  may  commence  and  maintain,  in  their 
own  name,  or  otherwise,  as  is  allowable,  one  or  more  actions, 
suits,  or  other  judicial  proceedingB,  in  any  court,  or  before  any 
tribunal  of  the  United  Stntos,  or  of  any  other  State,  or  of  any 
territory  of  the  United  States,  or  of  any  foreign  country,  for 
eause  specified  in  the  last  section  but  one. 

Paft  ef  Id..  I  1. 

494 
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i   i»T2.  Momer   d«ni««e»,   •te.,  vest   In   people,   on    com-  j 

■Aemeement  of  action. 

Upon  the  couimeiicement  by  the  people  of  the  State,  of  any 
action,  suit,  or  other  judicial  proceeding,  as  prescribed  m  this 
article,  the  entire  cause  of  action,  including  the  title  to  the  money, 
funds,  credits,  or  other  property,  with  respect  to  which  the  suit 
or  action  is  brought,  and  to  the  damages  or  other  compensation, 
recoverable  for  the  obtaining,  receipt,  payment,  conversion,  or 
difiposition  thereof,  is  not  previously  so  vested,  is  transferred  to. 
and  becomes  absolutely  vested  in,  the  people  of  the  State. 

H  1876,  ch.  49.  renalnder  of  |  1. 

I  19T8.  limitation  of  action. 

The  people  of  the  State  will  not  sue  for  a  cause  of  action,  specr 
fied  in  this  article,  unless  it  accrued  within  ten  years  before  the 
action  is  commenced. 

Last  lentence  of  id.,  f  1.  am'd.    See  9|  802,  888,  899,  401  and  408.  ante. 

i  lf>74.  Ultimate  dl«i>oaitlon  of  proceeds  of  action  In 
eovrt  of  the  State. 

Any  court  of  the  State,  in  which  an  action  is  brought  by  the 
people,  as  prescribed  in  this  article,  may,  by  the  final  judgment 
therein,  or  oy  a  subsequent  order,  direct  that  any  money,  funds, 
damages,  credits,  or  other  property,  recovered  by,  or  awarded  to, 
the  plaintiff  therein,  which,  if  that  action  had  not  been  brought, 
would  not  have  vested  in  the  people,  be  disposed  of,  as  justice 
requires,  in  such  n  manner  as  to  re-instate  the  lawful  custody 
thereof,  or  to  apply  the  same,  or  the  proceeds  thereof,  to  the 
objects  and  purposes  for  which  they  were  authorized  to  be  raised 
or  procured;  after  paying  into  the  State  treasury,  out  of  the  pro- 
ceeds of  the  recovery,  all  expenses  incurred  by  the  people  in  the 
action. 

Id.    flrat  part  of  |  8. 

f  1975.  Id.)  npon  petition  of  corporation,  etc.,  asBTleved. 

Any  corporation,  board,  officer,  custodian,  agency,  or  agent,  may. 
in  behalf  of  any  city,  county,  town,  village,  or  other  division,  sub- 
division, department,  or  portion  of  the  State,  which  was  not  n 
party  to  an  action,  brought  as  prescribed  in  this  article,  and  which 
claims  to  be  entitled  to  the  custody  or  disposition  of  any  of  the' 
money,  funds,  damages,  credits,  or  other  properly,  rocovorod  by, 
or  awarded  to  the  plaintiff,  by  the  final  judgment  in  the  action,  or 
any  of  the  proceeds  thereof,  and  not  disposed  of  as  prescribed  in 
the  last  section,  present,  at  any  time  after  the  actual  collection 
of  the  money,  and  its  payment  into  the  State  treasury,  or  the 
actual  receipt  of  the  property  by  the  people,  to  the  supreme  court, 
at  a  special  term  thereof  hold  in  the  county  of  Albany,  a  verified 
petition,  setting  forth  the  facts,  and  praying  for  the  relief  to  which 
ne  or  it  is  entitled.    Notice  of  the  application  and  a  copy  of  the 

eetition  must  be  served  upon  the  attorney-genoral.  Upon  the 
earing  the  court  may  make  such  a  final  order,  as  justice  requires, 
for  the  disposition  of  the  money  o*  other  property,  as  prescribed  la 
the  last  section. 


See.  alee.  Id^  §  8.  ^^^ 
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I  197^  Attorm^yffem^ral  M»t  lifrinm  actloa* 

The  attorney-general  must  commence  an  action,  nuH,  or  other 
judicial  proceeding,  as  prescribed  iu  this  article,  v^rhenever  he 
deems  it  for  the  interests  of  the  people  of  the  State  ho  to  dc; 
or  whenever  he  is  so  directed,  In  writiug,  by  the  governor. 

L.  1875,  cb.  49.  }  4-     See  8  76b.  niit«^ 
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ARTICLB  FIFTH. 

Action  to  recover  projperty  emiheated,  or  forfeited  for  trea$on. 

See.  1977.  AttoAiey-general   to  bring  ejectment  for   real  property,   eocbeated 
or  forfeited. 
1078.  Notice  to  be  published  before  trial  or  Judgment. 

1979.  When  anknown  claimants  may  he  made  defendaat*. 

1980.  EXTect  of  Judgment   against   unknown  claimants. 

taai.  Attorney-gKiieral    to    report    recoveries    to    commiasiooers    of    land 

office. 
1082.  Action  to  recorer  personal  property  forfeited  for  tnasoa. 

§  1977.  Attorney-flreneral  tx>  brlnflr  teiectment  for  real 
prov«rtT»  ca«]&e«t«d  or  forfeited. 

Whenever  the  attorney-general  has  good  reason  to  believe,  that 
the  title  to,  or  right  of  poasession  of,  any  real  property,  has  vested 
in  the  people  of  the  State,  by  escheat,  or  by  conviction  or  outlawry 
for  treason,  he  mast  commence  an  action  of  ejectment,  to  recover 
the  property. 

1   R.    S.   282.  S  1  (1  Edm.  254). 

I  1978.   Notice  to  be  pnbllahed  before  trial  or  JvdVKient. 

The  attorney-general  must  cause  a  notice,  specifying  the  names 
of  the  parties,  and  the  object  of  the  action,  and  containing  a 
brief  description  of  the  property  affected  thereby,  to  be  published 
in  the  newspaper  printed  at  Albany,  in  which  legal  notices  are 
required  to  be  published,  in  a  newspaper  published  in  the  citv  of 
New- York,  and  in  a  newspaper  published  m  each  county  in  which 
any  part  of  the  property  is  situated,  at  least  once  in  each  week, 
for  twelve  successive  weeks,  before  an  issue  of  fact,  joined  in  the 
action,  is  brought  to  trial;  or  where  judgment  is  rendered  therein 
in  favor  of  the  plaintiff,  otherwise  than  upon  the  trial  of  an  issue 
of  fact,  before  final  judgment  is  rendered. 

Id.,  ij  2  and  3  (1  Edm.  254). 

I  lf>T9.  "Wben  nmlcno-nrn  claimants  may  be  made  defemd- 
aata. 

If  the  property  is  not  occupied,  and  no  person  is  known  to  the 
tttorney-general  as  claiming  title  thereto,  the  defendant  or  de- 
fendants may  be  designated  as  **  unknown  claimants,"  without 
any  other  description.  In  all  other  respects,  section  451  of  thig 
act  apolies  to  an  action,  in  which  the  defendant  or  defendants  are 
thus  designated. 

Part  of  Id.,  f  1. 

I  1980.  Effect  of  Jadffment  aiTAinat  nnlcno-vm  claimants. 

Where,  in  an  action  of  ejectment,  to  recover  property  alleged  to 
be  escheated,  brought  as  proscribed  in  the  last  section,  final  judg- 
ment in  favor  of  the  people  is  rendered  against  unknown  claim- 
ants, and  the  real  property  rerovered  thereby  is  afterwards  sold 
and  conveyed,  under  the  direction  of  the  commissioners  of  the  land 
office,  the  judgment  is  conclusive  upon  the  title  of  that  property, 
as  against  all  persons,  except  those  who  commence  an  action  of 
ejectment  for  the  recovery  thereof,  or  of  a  part  thereof,  within 
fire  years  after  the  final  judgment  was  rendered  in  the  action  in 
favor  of  the  people,  and  the  judgment-roll  was  filed  thereupon. 
But  section  ^75  of  this  act  applies  to  such  an  action. 

Id..  I  4. 
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S  1981.  Attorney-flreneral  to  report  recoveries  to  eom- 
miaialonerai  of  land  office. 

The  attorney-general  must,  from  time  to  time,  make  a  report  to 
the  commissioners  of  the  »land  office,  of  all  the  reajl  property  re- 
covered by  t\^e  people,  in  any  action  brought  purauant  to  thin 
article. 

1  R.  S.  282.  I  9. 

S  1082.  Actlom  to  recover  personal  property  forfeited 
for  treason. 

Where  personal  property  is  forfeited  to  the  people,  upon  a  con- 
viction of  outlawry  for  treason,  the  attorney-general  must  bring, 
and  may  maintain,  an  action  to  recover  the  same,  or  the  vakie 
thereof,  or  such  other  action,  founded  upon  the  forfeiture,  as 
might  be  maintained  by  a  private  peraon,  who  had  acquired  title  to 
the  property, 

1  B.  S.  284,  I  2  <1  Bdm.  26$). 
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article:  StXTH. 

I 

MiaceOaneouB providofUy  rtlaUmg  to ootteibtfte..  in  iMhaif  <iffiiu 

people. 

See.  196S.  Scire  (acIm.  quo  warranto,  ete.,  at>oUshed. 

19M.  AcUona  to  be  brought  in  tbe  name  of  the  people. 

1960.  Judgment  for  costs  may  be  taken  against  tbe  people. 

1986i.  Relator;  when  to  be  Joined  as  plaintiff;  eompensatlMi  of  at- 
torney-general. 

1967.  Coats;  bow  collected  against  corporation  and  usurpers  of  trancbise. 

1988.  Joinder  of  causes  of  action  against  same  person. 

1980.  Gonsolidatlon  of  actions  against  several  defendants. 

1990.  Wben  people,  municipal  cexpocatioo,  etc.,  not  required  to  give 
secnrltj. 


I  1.B83.  Sclr«  faelasy  qvo  ^rarranto,   etc.,  fibolinlietf. 

The  writ  of  scire  facias,  the  writ  of  quo  warranto,  and  procoerf- 
in^  by  hiformation  in  the  nature  of  quo  wananto,  harve  i»eeu 
abolished.  The  relief  formerly  obtained  by  means  of  either  o^ 
those  writs,  may  be  obtained  by  action,  where  an  appropriate  ac- 
tion therefor  is  prescribed  in  this  act. 

C*.  Proc.,  I  428. 

1  l.d64.  Aotlons  to  be  brovarlit  in  the  name  of  tbe  people. 

An  action,  brought  as  prescribed  in  this  title,  except  an  action 
to  recoTer  a  penalty  or  forfeiture,  expressly  given  by  law  to  a 
particular  oflScer,  must  be  brought  in  the  name  of  the  peoj^e  of 
the  State;  and  the  proceedings  therein  are  the  same,  as  in  an 
action  by  a  priyate  person,  except  as  otherwise  specially  prescribed 
in  thia  title. 

2  B.  S.  6S2,  f  13  (2  Bdm.  573).    See  Oo.  Proc.,  §  482. 

9  1986.  Jadvaaemt  for  coats  may  be  takem  against  tbe 
people. 

Where  judgment  is  rendered  or  a  final  order  is  made,  against  the 
Teoole,  in  a  ciril  action  brought,  or  special  proceeding  instituted, 
.n  tbeir  name,  by  a  public  officer,  pursuant  to  a  provision  of  law,  it 
must  be  to  the  same  effect,  and  in  the  same  form,  as  ngain.^t  n 
.>rivate  individual,  who  brings  a  lilce  action,  or  institutes  a  like 
special  proceeding,  except  as  otherwise  specially  prescribed  by 
law.    But  an  execution  shall  not  be  issued  against  the  people. 

Id..  §  13,  am*d;  Oo.  Pioc.,  |  819. 

i  1966.  Relator;  fFhen  to  be  Joined  as  plalntlfl}  compen* 
MitioB  of  attorney-flreneral. 

Where  an  action  is  brought  by  the  attorney-general,  as  pre- 
scribed in  this  title,  on  the  relation  or  information  of  a  persoo, 
having  an  interest  in  the  question,  the  complaint  must  allege,  and 
the  title  of  the  action  must  show,  that  the  action  is  brought  upon 
the  relation  of  that  person.  In  such  a  case,  the  attorney-general 
must,  as  a  condition  of  bringing  the  action,  require  the  relator  to 
give  satisfactory  security  to  indemnify  the  people,  against  the 
costs  and  expenses  thereof.  Where  security  is  so  given,  the 
attorney-general  is  entitled  to  compensation  for  his  services,  to  be 
paid  by  the  relator,  in  like  manner  as  the  attorney  and  counsel  for 
a  private  person. 

Co.    Proc.,  9  434.      See  H  1808,  3242. 
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I  1987.  Coats  $  bo'vr  collected  asalnat  corporation  am« 
a«arper»  of  francblae. 

Whe^  final  judgment  in  an  action,  brought  as  preecribed  in 
this  title,  is  rendered  against  a  corpo ration,  or  person  claiming 
to  be  a  corporation,  the  court  may  direct  tlie  costs  to  be  collected 
by  execution  against  any  of  the  persons  claiming  to  be  a  cor- 
poration; or  by  warrant  of  attachment,  or  other  process,  against 
the  person  of  any  director  or  other  ojficer  of  the  corporation. 

f  1088«  Joinder  of  canaea  of  action  aflralnat  aome  peraon« 

Where  two  or  more  causes  of  action  exist,  in  favor  of  the 
people,  against  the  same  person,  for  money  due  upon,  or  damages 
for  the  non-performance  of,  one  or  more  contracts  of  the  same 
nature,  the  attotney-general  must  join  all  those  causes  in  one 
action. 

§  1988,  ConaoUdatlon  of  aetlona  sffalnat  aevernl  «lefen«L— 
anta. 

Where  two  or  more  actions  brought  in  behalf  of  the  people, 
upon  the  same  mortgage  or  other  contract,  are  pending  against 
separate  defendants,  claiming  or  defending  under  the  same  title, 
the  attorney-general  must,  upon  the  request  of  the  defendants, 
cause  them  to  be  consolidated  into  one  action;  and  only  one  bill 
of  costs  can  be  taxed  against  the  defendants. 

I  1990.  [Am'd,  1884.]  Wlien  people,  nuanlcipal  corporis* 
tlon,  etc.,  not  required  to  slve  aecnrlty. 

Each  provision  of  this  act,  requiring  a  party  to  give  security, 
for  the  purpose  of  procuring  an  order  of  arrent,  an  injunction 
order,  or  a  warrant  of  attachment,  or  as  a  condition  of  obtaining 
any  other  relief,  or  taking  any  proceeding:  or  allowing  the  court, 
or  a  jodge^  to  require  such  8oeupit.v  to  l>o  given,  ia  to  be  con- 
strued as  excluding  an  action  brought  by  the  people  of  tht*  state, 
or  by  a  domestic  municipal  corporation;  or  by  a  public  officer,  in 
behalf  of  the  people,  or  of  such  a  corporation;  except  where  the 
lecurity,  to  be  given  in  such  an  action,  ic;  spocialjy  regulated  bv 
the  provision  in  question ;  but  in  any  action  In  which  a  domestic 
municipal  corporation, .  or  a  public  officer  in  behalf  of  such  cor^ 
poration,  shall  be,  by  the  foregoing  provisions  of  this  section, 
excused  from  giving  security  on  procuring  an  order  of  arrest, 
an  order  of  injunction  or  a  warrant  of  attachment,  such  corpora- 
tion shall  be  liable  for  all  damages  that  may  be  so  sustained 
by  the  opposite  party  by  reason  of  such  order  of  arrest,  attach- 
ment or  injunction  ih  the  same  case  and  to  the  same  extent  as 
sureties  to  an  undertaking  would  have  been,  if  such  an  trndflTi 
taking  had  been  given. 

Ii.  18M.  cb.  90. 
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Tmjfezz. 

Special  proceeding*  inetitated  by  State  writ. 

ArOete  1.  ProrteioM  appllcftbto  to  two  or  mora  State  writa. 

:'    The  writ  of  babeee  corpiw,  to  brlnj  op  a  person  to  teatUj. 

t.  fRra  writ  Of  taabeas  ootpua,  and  the  writ  of  oarctotail,  to  Siia«lit 

Into  the  cause  of  detention. 
4.  The  writ  of  mandamiia. 
0.  Tbe  writ  or  piohlbitloii. 
e.  The  writ  eC  aasesameDt  of  ilsnmei. 

7.  The  writ  «C  cartlorarU  to  rerluw  the  determination  of  an  infeiioi 
tribonaL 

AWLTlOiM  FIRST. 

ProvUionB  appUeMe  to  two  or  mare  State  vniie, 

§te.  ion.  Slato  wrtta  eimiiierated. 
IMS.  T^  IM  under  aeal  of  eoort. 
199: .  State  writ  at  the  Instancb  of  the  people. 
1^4.  Relator,  when  Joined  with  peoples  parties,  how  at7led. 
lOw.  Parties  may  appear  by  attorney. 
IfM.  Allowance  to  be  indorsed  and  signed. 
f^Wt.  Pinal  order;  certain  proceedings  same  as  In  Actions. 
IMe.  When  writ  retaraaUe. 
IvOe.  How  serred. 

aoOO.  Habeas  corpas.  how  serred;  fees  and  nndertaking.  when  ttqnlrii. 
2001.  Fees  to  persons  not  officers. 
aOOS.  lisat  two  sections  qualifled. 

2O0S.  Mode  of  serrlng  wrlt^  when  peraon  conceals  himself,  etc. 
a004.  Person  serred  to  obey  taabeai  corpus. 
aOOS.   IdL;  as  to  certiorari. 
gOOft.  Time  of  returning  habeas  corpus. 
IDOT.  PnnlahiBimt  for  non-payment  of  costs. 

I  1991.  State  ^rrlts  ««iliMer«.t»A. 

The  writ  of  habeas  corpas  to  bring  ap  a  peraon  to  tegtifjr,  or 
to  answer;  the  writ  of  habeas  corpas,  and  the  writ  of  certiorari, 
u  'autuite  hito  llie  csom  of  d«teiitlan:  the  writ  ef  maiidaines: 
the  writ  of  prohibition;  the  writ  of  assessment  of  damages,  which 
is  sobstitttted  for  the  writ  heretofore  Icnown  as  the  writ  of  ad 
qaod  damnum;  and  the  writ  of  certiorari  to  review  the  deter* 
Dination  of  an  inferior  tribunal,  which  may  be  called  the  writ  of 
review,  shall  hereafter  be  styled,  collectively,  State  writs. 

I  1&02.  To  be  under  seal  of  court. 

A  State  writ  must  be  issued  undei'  the  seal  of  the  court  by 
which  it  is  awarded.  Whore  it  is  allowed  by  a  judge  out  of 
coart.  and  is  returnable  before  a  court  of  record,  it  must  be 
Issned  nnder  the  seal  of  the  court  before  which  it  is  returnable. 
Where  it  is  returnable  before  a  Judjje  out  of  court,  or  befor:? 
a  body  or  tribunal,  other  than  a  court  of  record,  it  must  be  Issued 
under  the  seal  of  the  supreme  court.  Where  the  seal  of  the  su- 
preme court  is  to  be  used,  as  prescribed  in  this  section,  It  may 
be  the  seal  of  the  county  wherein  the  writ  is  awarded,  or  wherein 
it  is  returnable. 

1  B.   B.  874.  §  74  (2  ISdm.  694).  am*d. 

t  S.O08.  St«to  writ  at  the  imstitace  of  the  people. 

Where  a  State  writ  is  required,  in  an  action  or  special  proceed- 
imr.  ciril  or  criminal,  to  which  the  people  are  a  party,  or  In 
which  th«r  Ai^  interested,  it  may  be  awarded  upon  the  appUca- 
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tion  of  the  at;torney-ireneral^  or  of  the  district-attorney  haTins 
charge  of  the  action  or  special  proceeding;  and  the  indorsement 
of  the  allowance  thereof  must  state,  that  it  was  issued  on  such 
an  application. 

2  B.  S.  074.  I  77. 

I 

f  1.984.  Relator,  'vrhen  Joimcd  ifritb  people  |  parties,  liO'vr 
styled. 

A  State  writ  must  be  issued  in  behalf  of  the  people  of  the 
State;  but  where  it  is  awarded  upon  the  application  of  a  private 
person,  it  must  show  that  it  was  issued  upon  the  relation  of 
that  person.  The  officer  or  other  person,  against  whom  the  writ 
is  issued,  shall  be  styled  the  defendant  therein. 

f  1896.  Parties  may  appear  by  attorneys.  • 

The  parties  to  a  special  proceeding,  instituted  by  State  writ, 
may  appear  by  attorney,  with  like  effect  as  in  an  action  brought 
in  the  supreme  court;  but  a  return  to  such  a  writ  must  be  made 
under  the  hand  of  the  defendant,  except  in  a  case  where  it  ia 
otherwise  specially  prescribed  by  law,  or  where  the  court  or 
judge,  for  good  cause  shown  by  affidayit,  otherwise  directa. 
Where  the  attorney-general  or  the  district-attorney  does  not 
appear  for  the  people,  the  attorney  for  the  relator  is  deemed 
also  the  attorney  for  the  people. 

1  1096.  Alloifrance  to  be  indorsed  and  signed. 

The  presiding  judge  of  a  court,  by  which  a  State  writ  ia 
awarded,  or  the  judge  who  allows  such  a  writ  out  of' court,  aa 
the  case  may  be,  must  sign  an  allowance  thereof  indorsed 
thereupon,  stating  the  date  of  the  allowanoe.    / 

2  B.  B.  B74,  fi  76,  am*d. 


1  199T*  Flaal  order)  eertaim  proeeedincs  same  aa  tm 
aetlons. 

The  final  determination  of  the  rights  of  the  parties  to  a  special 
prdceeding  instituted  by  State  writ,  is  styled  a  final  order.  The 
proTislons  of  this  act,  relating  to  amendments,  motions,  and 
intermediate  orders,  in  an  action,  are  applicable  to  similar  acta 
in  such  a  special  proceeding;  except  where  spoclal  proTiiioii 
is  otherwise  made  therein,  or  where  the  proceeding  is  repugnant 
to  the  object  of  the  State  writ,  or  the  mode  of  procedure  there- 
under 

f  1998.  When  writ  retarnable. 

Except  where  speoini  proTision  is  otherwise  made  in  this  act^ 
a  State  writ  may  be  made  returnable  forthwith,  or  on  a  future 
day  certain,  as  the  case  requires. 

2  R.  S.  574,  9  78  (2  Sdm.  608). 

f    1999.    Hoifr   served. 

Except  where  sperinl  provision  is  otherwise  made  in  this  apt, 
a  State  writ  must  be  personaTTy  served.  In  like  mannefas  a 
summons,  issued  out  of  the  supreme  oonvt;  nnd  each  provisioa 
of  this  art,  relating  to  the  personal  serrioe  of  sneh  a  summon^ 
upon  a  defendant,  applies  to  the  service  of  a  State  writ. 
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f  2000.  [Am'dt  1010.1  Habeas  eorptis,  liow  aerredi  fees 
■Bd  wadertaklnff,  'vrben  repaired. 

A  writ  of  halieas  corpus  can  be  served  by  any  person  of 
the  agre  of  twenty-one  years  and  upwards.  Where  the  prisoner 
is  ia  custody  of  a  sheriff,  coroner,  constable,  or  marshal,  the 
senrice  is  not  complete,  unless  the  person  8ei:ying  the  writ 
tenders  to  the  officer,  the  fees  allowed  by  law  for  bringing  up 
the  prisoner,  and  delivers  to  him  an  undertaking,  with  at  least 
Mie  surety,  in  a  sum  specified  therein,  to  the  effect,  that  the 
inrety  will  pay  the  charges  of  carrying  back  the  prisoner,  if 
be  shall  be  remanded;  and  that  the  prisoner  will  not  escape  by  the 
vay,  either  in  going  to,  remaining  at,  or  returning  from  the 
place  to  which  he  is  to  be  taken.  The  sum  so  specified  must  be, 
tt  least,  twice  the  sum  for  which  the  prisoner  is  detained,  if 
he  is  detained  for  a  specific  sum  of  money;  if  not,  it  must  be 
one  thousand  dollars. 

2  R.  8.  574.  f  78.  amU  ijn'd,  L.  1910,  cfa.  120.  Ia  effect  Sept.  1,  1910. 
Sre  i  3007,  Bubd.  10,  post. 

I  aOOl*  Feea  ta  persona  not  oflleera. 

A  coart  or  a  ^idge,  allowing  a  writ  of  habeas  corpus,  directed 
to  any  person  other  than  a  sheriff,  coroner,  constable,  or  marshal, 
may  in  its  or  his  discretion,  require  the  applicant,  in  order  to 
render  the  service  thereof  complete,  to  pay  the  charges  of  bnng- 
me  ap  the  prisoner.  In  that  case,  the  amount  of  the  charges, 
nS  to  exceed  the  fees  allowed  by  law  to  a  sheriff  for  a  similar 
service,  must  be  specified  in  the  certificate  allowing  the  writ. 

Id.,  f  M.    See  i  3007,  snbd.  16.  poet. 

I  SO0^  Ijnst  two  seetions  qvallfled^ 

The  last  two  sections  are  not  applicable  to  a  case,  where  the 
writ  is  allowed  upon  the  application  of  the  attorney-general  or 
a  district-attorney. 

id.,  I  W.  am'tf. 

I  aOOS.  Mode  of  —rwinm  vwit,  when  person  eonceala  him- 
eelfy  ete. 

A  writ  of  habeas  corpus  or  of  certiorari,  Issued  as  prescribed 
in  article  second  or  article  third  of  this  title,  may  be  served  by 
delivering  it  to  the  person  to  whom  it  is  directed.  If  he  cannot 
be  found,  with  due  diligence,  it  may  be  served  by  leaving  it  at 
the  jail  or  other  place  in  which  the  prisoner  is  confined,  with  any 
onder  oflScer,  or  other  person  of  proper  age,  having  charge,  for 
llie  time,  of  the  prisoner,  and  paying  or  tendering  to  him  the  fees 
w  Charlies  for  bringing  up  the  prisoner.  If  the  person,  upon  whom 
the  writ  ought  to  be  served,  keeps  himself  concealed,  or  refuses 
admittance  to  the  person  attempting  to  serve  it,  it  may  be  served 
by  afifixing  it  in  a  conspicuous  place,  on  the  outside,  either  of 
his  dwelling-house,  or  of  the  plaop  where  the  prisoner  is  confined. 
In  that  case,  the  service  is  complete,  without  tendering  the  fees 
or  charges  for  bringing  up  the  prisoner. 

Id.,  If  80  and  81.  «m'd. 

I  80O4.  Person  served  to  obey  habeas  corpns. 

A  sheriff,  coroner,  constable,  or  marshnl.  upon  whom  complete 
service  of  a  writ  of  habeas  corpus  is  made,  as  prescribed  in  this 
article,  must  obey  and  make  return  to  the  writ,  according  to  the 
exigency  thereof,  whether  It  is  directed  to  him  or  not    Any  other 
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ptrsan,  npon  whom  such  a  writ  is  served,  harin?  the  eostodj 
of  the  individual  for  whose  benefit  it  was  issued,  must  obey  aa< 
execute  it,  according  to  the  command  thereof,  without  reqoirini 
any  bond,  or  the  payment  of  any  charges,  exc^^t  auch  as  an 
specified  in  the  certificate  allowing  the  writ. 

t  B.  B.  874,   I  82. 

f  9009.  Id.  I  »■  to  certlorajri. 

A  person,  upon  whom  a  writ  of  certiorari,  issued  as  prescribe* 
in  this  title,  is  served,  must,  in  like  manner,  upon  payment  oi 
tender  of  the  fees  allowed  by  law  for  mnkinp  a  return  to  th< 
writ,  and  for  copying  the  warrant,  or  other  process  or  proceedfnii; 
to  be  annexed  thereto,  obey  and  return  the  writ,  according  U 
the  exigency  thereof. 

Id.,  f  88. 

f  9006.  Time  •€  retvvmlnc  habeaa  corpus. 

WTiere  a  writ  of  habeas  corpus  is  returnable  on  a  day  certain 
the  return  must  be  made  at  the  time  and  plaoe  specified  therein 
Where. such  a  writ  is  returnable  forthwith,  at  a  place  withlc 
twenty  miles  of  the  place  of  service,  the  return  must  be  made 
and  the  prisoner  must  be  produced,  within  twenty-four  houn 
after  service;  and  the  like  time  must  be  .allowed*  for  eadi 
additional  twenty  ooiles. 

Id..  I  86. 

I  9007.  Pnnlalftinent  for  aon»p»7men<  of  costs. 

For  non-payment,  upon  demand,  of  the  costs  awarded  by  i 
final  order,  made  in  a  special  proeeeding  iwntitHted  by  8tat< 
writ,  except  where  a  peremptory  writ  of  mandamus  is  awarded 
after  the  issuing  of  an  alternative  mandamus,  the  person  requires 
to  pay  the  same  may  be  punished  for  a  contempt  of  tiie  eoivi 
awarding  them,  or  of  which  the  judge  awarding  them  \a  a  mem 
ber,  as  if  the  final  order  was  a  final  judgment  of  the  court. 

8MM^ 
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ARTICLB  SBCTOHD. 

The  writ  of  habeas  corpus,  to  bring  up  a  permm  to  tuiifif. 

IM.  aooe.  HabeM  corra*  to  testify;  when  tllowfed  by  court  m  jiidf«. 
3000.  Id.;  wben  aUowmI  bj  Jadfc. 
1010.  M.;  In  salt  before  Justice  of  the  peace,  etc, 
soil.  'Hie  Isst  three  sections  qualtfled. 
aua2.  Apidlcatlon;  how  made. 
a>13.  Certain  prlnoert  to  be  remanded. 
'J014.  Omcer  to  obey   and  return  writ. 

I  2008.  Habeas  corpus  to  teatlfri  wbea  allowed  br  eomrt 


A  court  of  record,  other  than  a  justices'  court  of  a  city,  or  a 
jodge  of  snch  a  court,  or  a  justice  of  the  supreme  court,  has 
power,  upon  the  application  of  a  party  to  an  action  or  special 
^Dceeding,  cItU  or  criminal,  pending  therein,  to  isBue  a  writ  of 
habeas  corpus,  for  the  puriKJse  of  brin^inff  before  the  courL  a 
prisoner,  detained  in  a  jail  or  prinon  within  the  State,  to  testuCy 
u  a  witness  in  the  action  or  special  proceeding,  in  benalf  of  the 
applicant. 

2  B.  S.  569.  i  1  (2  Edm.  580).  am'd.      See  |  2011,  post. 

I  2009.  £Ain'd,  1805.]     Id.)  wben  allowed  by  Jndffe. 

Such  a  writ  may  also  be  iasued  by  a  justice  of  the  supreme 
court,  upon  the  application  of  a  party  to  a  special  proceeding, 
ciTil  or  criminal,  pending  before  any  officer  or  body,  authorized 
to  examine  a  witness  tlierein.  In  a  case  specified  in  this  section, 
the  writ  raay  also  be  issued  by  a  county  judge  or  a  special  county 
judge,  residing  within  the  county  where  the  officer  resides,  be- 
fore "whom,  or  tLe  court  or  other  body  sits,  In  or  before  which, 
the  special  proceeding  is  pending* 

Id.,   I  8;  U  1895,  ch.  946. 

I  2010.  [Am*d,  180S.]  Id.|  In  siUt  before  Ivstlce  of  tke 
veace*  etc. 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme  court, 
npoB  the  application  of  a  party  to  an  action,  pending  before  a 
justice  of  the  peace,  or  in  a  justices*  court  of  a  city,  or  a  district 
court  of  the  city  of  New-York,  to  bring  before  the  justice  or  court, 
to  be  examined  as  a  witness,  a  prifoner  confined  in  the  jail  of  the 
county  where  the  action  is  to  be  tried,  or  an  adjoining  oonnty. 
In  a  case  specified  in  this  section,  the  writ  may  also  be  issued  by 
a  county  judge,  or  a  special  county  judge,  residing  within  the 
county  where  the  justice  resides,  or  the  court  is  located,  or  the 
prisoner  is  confined,  as  the  case  may  be. 

Td..  i  4.  am'd;  L.  1896,  ch.  946. 

I  aoil.    [Am'd,  1895.]     The  last  three  sectloaa  aaalilled.   ^*'    '<f //» 

A  writ  shall  not  be  issno<l,  by  virtue  of  either  of  the  Inst  three     A  »  /  e  ^ 
sections,  to  bring  up  a  prisoner  sentonrfd  to  death.     Nor  shall  it-    j^  ///j 
be  issued  to  bring  up  a  prisoner  confined  undor  any  other  sentence^'**       '     / 
for  a  felony:  exre->t  whore  the  jip')licatinn  is  made  in  behalf  of  the   ,»J  .^^''/' 
people  to  bring  him  up  as  a  witnoss  on  the  trial  of  an  indictment, 
and  then  only  by  and  in  the  discretion  of  a  justice  of  the  supreme 
court    upon    such    notice    to    the  diatrict-attorney  of  the  county 
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wherein  the  prisoner  was  conTicted,  and  upon  such  terma  and 
conditions,  and  under  such  regulations,  as  the  judge  prescribes. 
Sttbftiltuted  tor  2  R.  8.  S59.  part  of  1 1 ;  L.  18%,  oh.  Mti. 

f  aOlSB.   Application  I  hoir  made. 

An  application  for  a  writ,  made  as  prescribed  in  either  of  the 
foregoing  sections  of  this  article,  must  be  verified  by  affidavit, 
and  must  state: 

1.  The  title  and  nature  of  the  action  or  special  proceeding,  in 
regard  to  which  the  testimony  of  the  prisoner  is  desired:  ana  the 
court,  or  body  in  or  before  wnich,  or  the  officer  before  whom,  it  is 
pending. 

2.  That  the  testimony  of  the  prisoner  is  material  and  neces- 
sary to  the  applicant,  on  the  trial  of  the  action,  or  the  hearin^r  of 
the  special  proceeding,  as  he  is  advised  by  counsel  and  verily 
believes. 

3.  The  place  of  confinement  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  is  not  confined  under  a  sentence 
for  a  felony. 

But  where  the  attorney-general  or  district-attorney  makes  the 
application,  he  need  not  swear  to  the  advice  of  counsel. 

Id..l3. 

i  a018.  Certain  prisoners  to  be  remanded. 

The  return  to  a  writ,  issued  as  prescribed  in  this  article,  must 
state  for  what  cause  the  prisoner,  is  held;  apd  if  it  appears  there- 
from, that  he  is  held  by  virtue  of  a  mandate  in  a  civil  action  or 
special  proceeding,  or  by  virtue  of  a  commitment  upon  a  criminal 
cnarge,  he  must,  after  having  testified,  be  remanded^  and  again 
committed  to  the  prison,  from  which  he  was  taken. 
Subttltnted  for  id . ,  f  5. 

I  9014.  Olllcer  to  obey  and  retnrn  trrlt. 

Any  officer  to  whom  a  writ,  issued  as  prescribed  in  this  article, 
is  delivered,  must  obey  the  same,  according  to  the  exigency 
thereof,  and  make  a  return  thereto  accordingly.  If  he  refuses  or 
neglects  so  to  do,  he  forfeits  to  the  people,  if  the  writ  was  issued 
upon  the  application  of  the  attorney^general  or  a  district-attorney, 
or,  in  any  other  case,  to  the  party  on  whose  application  the  writ 
was  issued,  the  sum  of  five  hundred  dollars.  But  where  the 
prisoner  is  confined  under  a  sentence  to  death,  a  return  to  that 
effect  is  a  sufficient  obedience  to  the  writi  without  prodacing  him. 
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article:  THtRD, 

T^e  torU  of  habteu  corpus,  and  the  writ  of  eertiorari,  t»tnqHtre 
inlo  the auueof  dettttiicM. 


Arotpriaoaer  Id  t>s  pFqdui^«4,  n 


S: 


ju..  power  or  BODDtr  uuiy  br  oalted. 
ProcaadlDgi  od  return  of  hsbvu  corpan. 
VtieD  prtemBT  to  be  nmatided. 

Iha  lattwcUOB  iliiaiia«l. 

ProoeedlDgii  od  Irre^Dliu' commliincat. 

Id-i  wbmprisaDemafbsrDTnmllVfll  tn anothHT oflh 

Oivitodr  otprLKHiflr  ptmdJriff  ibe  priJC<>4id^D>n. 

Rotlce  to  peiwm  lBtFr»i«d1ii  ap&ntLnn 

PHenerDur  Dontforert  rvtornj  pmofiilhprrupoD. 

^H)HlUBfllDpOB>tCkllH^eTo.,orprJsoilFr. 

Prucwdlnci  npDD  lu  r<-' 

U-:  when  dliebiLTve  to 


OliitodT  DtiirtKinBr  until  hu  Klv>>i'tillll. 


A  penoD  imprinoneil  or  rrxtrained  <n  hla  liberty,  within  the 
State,  for  any  cause,  or  upuu  any  pretence,  is  eutiUed.  except  ia 
one  of  the  casPH  *|>ecified  in  the  neit  Hpt'tion.  to  n  writ  of  habeni 
corpus,  or  a.  writ  of  certiorari,  iih  prearribi'il  in  this  article,  for  the 
purposeof  inquiring  into  thecatiseof  thp  imiirisonment  or  restraint, 
and,  in  a  cane  prescribed  by  Inw.  of  di-liverinE  him  therefrom.  A 
writ  of  Iia1>e8s  iMrpua  may  be  issued  and  served  under  this  section, 
BOT 
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on  the  first  day  of  the  week,  oommoiilF  called  Sunday;  but  it  can- 
not be  made  returnable  on  that  day. 

a  B.  a.  MS,  I  31  a  Mm.  081),  am'd. 

i  9010.  IPTlieB  neltlier  wYlt  *^all  be  allowed. 

A  person  is  not  entitled  to  either  of  the  writs  specified  in  the 
last  section,  in  either  of  the  following  cases: 

1.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of  a* 
mandate,  issned  by  a  court  or  a  iudi^e  of  the  United  States,  in  a 
case  where  such  courts  or  judges  have  exclusive  jurisdiction  under 
the  laws  of  the  United  States,  or  have  acquired  exclusive  jurisdic- 
tion by  the  commencement  of  legal  proceedings  in  such  a  court. 

2.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of 
the  final  judgment  or  decree,  of  a  competent  tribunal  of  civil  or 
criminal  jurisdiction;  or  the  final  order  of  such  a  tribtinal,  made  in 
a  special  proceeding,  instituted  for  any  cause,  except  to  puoish 
him  for  a  contempt*,  or  by  virtue  of  an  execution  or  other  process, 
issued  upon  such  a  judgment,  decreet  or  final  order. 

Id.,  I  22,  am'd. 

i  9017.  [Am'd,  1896.]  How  and  to  wliom  a|^plioattOA  fa^ 
habeas  eorj^um  or  eertlorarl  made. 

Application  for  the  writ  must  be  made,  by  a  written  petition, 
signed,  either  by  the  person  for  whose  relief  it  is  intended,  or  by 
some  person  in  his  behalf,  to  either  of  the  following  courts  or 
ofilcers: 

1.  The  auprome  coart,  at  a  special  term  or  the  appellate  divi- 
sion thereof,  where  the  prisoner  is  detained  within  the  judicial 
district  within  which  the  term  is  held. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the  State. 

S.  An  officer  authorized  to  perform  the  duties  of  a  justice  of  the 
supreme  court  at  chambers,  being  or  residing  within  the  county, 
where  the  prisoner  is  detained;  or,  if  there  is  no  such  officer  within 
that  city  or  county,  capable  of  acting,  or,  if  all  those  who  are 
capable  of  acting  and  authorised  to  grant  the  writ,  are  absent,  or 
have  refused  to  grant  it,  then  to  an  officer,  authorized  to  .perform 
those  duties,  residing  in  an  adjoining  county. 

Id..  I  28.  amM:  X/.  1896.  cb.  046. 

I  9018.  Application  In  another  eonntyf  proof  reqnll^ed. 

Where  application  for  either  writ  is  made  as  prescribed  in  sub- 
division third  of  the  last  section,  without  the  county  where  the 
prisoner  is  detained,  the  officer  must  require  proof,  by  the  oath 
of  the  person  applying,  or  by  other  sufficient  evidence,  of  the  facts 
which  authorize  hipi  to  act  as  therein  prescribed:  and  Jf  a  judge 
In  that  county,  authorized  to  grant  the  writ,  is  saw  to  be  itieapable 
of  acting,  the  cause  of  the  incapacity  must  be  specially  set  forth. 
If  such  proof  is  not  prodaoed,  the  appltcation  must  be  denied. 

id.,  I  84.  am'd. 

I  a019.  Contents  of  petition. 

The  petition  must  be  verified  by  the  oath  of  the  petitioner,  to 
the  effect  that  he  believes  it  to  be  true;  and  must  state,  in  sub- 
stance: 

1.  That  the  person  in  whose  behalf  the  writ  is  applied  for,  is 
imprisoned,  or  restrained  in  his  liberty;  the  place  where,  unless 
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it  is  tmknown,  and  the  officor  or  pprson  by  whom,  he  is  bo  im« 
prisoned  or  restraiDed,  naming  both  parties,  if  their  namee  are 
known,  and  deflcribiiig  either  party,  whose  name  is  uo known. 

2.  That  he  has  not  been  committed,  and  is  not  detained  by 
Tirtne  of  any  judgment,  decree,  final  order  or  process,  specified 
in  section  2016  of  this  act. 

8-  The  came  or  pretence  of  the  imprisonment  or  restraint,  nc- 
cordinfiT  to  the  best  knowledge  and  belief  of  the  petitioner. 

4.  If  the  imprisonment  6r  restraint  is  by  virtue  of  a  mandate,  a 
copy  thereof  must  be  annexed  to  the  petition;  unless  the  petitioner 
arers,  either,  that  by  reason  of  the  removal  or  concealment  of  the 
prisoner  before  the  application,  a  demand  of  such  a  copy  cotild  not 
be  made,  or  that  such  a  demand  was  made,  and  the  legal  fees  for 
the  copy  were  tendered  to  the  officer  or  other  "person,  having  the 
prisoner  in  his  custody,  and  that  the  copy  was  refused. 

5.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  most 
state  in  what  the  alleged  illegality  consists,  (^ee  §  2033.) 

6.  It  must  specify  whether  the  petitioner  applies  for  tlie  wnt  of 
habeas  corpus,  or  for  tbe.  writ  pf  certiorari* 

2  B.  ft.  MS.  I  29. 

I  aoao,  ^Wlien  tvrlt  mnirt  lie  e^^anted)  penaltr  for  refasltt#* 

A  oonrt  or  a  judge,  authorized  to  grant  either  writ,  mnst  ^sant 
tt  without  delay,  whenever  a  petition  therefor  is  presented,  as 
prescribed  in  the  foregoing  sections  of  this  article  unless  it  ap- 
pears, from  the  petition  itself,  or  the  documents  annexed  thereto, 
that  the  petitioner  is  prohibited  by  law  from  proseenting  the  writ. 
For  a  violation  of  this  section,  a  judge,  or,  it  the  application  was 
made  to  a  court,  each  menaber  of  tlbe  court,  who  assents  to  the 
violation,  forfeits  to  the  prisoner  one  thousand  dollars,  to  be  re- 
covered by  an  action  in  his  name,  or  in  the  name  of  the  petitioner 
to  his  use. 

Id.,  If  26  «Bd  81. 


I  90S1.  [Asn*d,  1806.]      Form  of  writ  of  liabeas  eorpiia. 

The  writ  of  habeas  corpus,  issued  as  prescribed  in  this  article, 
most  be  substantially  in  the  following  form,  the  blanks  being 
properly  filled  ud: 

"  The  People  of  the  State  of  New  York, 
To  th^  Sherift  of,"  etc.  (or  "  to  A.  B.") 

"We  command  you,  that  you  have  the  body  of  C.  D.,  by  yon 
imprisoned  and  detained,  as  it  is  said,  together  with  the  time  and 
cause  of  such  imprisonment  and  detention,  by  whatsoever  name 

the  said   C.  I),  is   called  or   cliarged,   before  '*,    (*'  the 

supreme  conrt,  at  a  special  term  or  term  of  the  appellate  division 
thereof,  to  be  held  ",  or  "  E.  F.,  justice  of  the  supreme  court ", 

or  otherwise,  as  the  case  may  be)  "  at on  "   [or. 

"  immediately  after  the  receipt  of  this  writ  ",]  "  to  do  and  receive 
what  shall  then  and  there  be  considered,  concerning  the  said  C.  D. 
And  have  you  then  there  this  writ. 

"  Witness, ,  one  of  the  justices  "  (or  "  judges  ")  **  of 

the  said  court ",  (or  '*  county  judge  '*,  or  otherwise,  as  the  case 

may  be,)   "the day  of  ,  in  the  year^ 

eighteen  hundred  and  


»» 


M.,  9  27;  L.  1806,  ch.  946. 

sod 
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.1  2022.  tAm*d»  1895.]    Form  of  writ  of  certiorari. 

The  writ  of  certiorari,  isstied  as  prescribed  in  this  article,  itiust 
be  substantially  in  the  following  form«  the  blanks  being  properly 
filled  up: 

"  The  People  of  the  Ptate  of  New  York, 
To  the  Sheriff  of,"  etc.  (or  *'  to  A.  B.'*) 

"  We    command    you,    that    you    certify    fully    and    at   large. 

to *\  (**  the  supreme  court,  at  a  special  term  or  term  of 

the  appellate  division  thereof,  to  be  held  *\  or  **  B.  F.,  justice  of 
the  supreme  court ",  or  otherwise,  as  the  case  may  be,) 
"  at ,  on ",  for  "  immediately  after  the  re- 
ceipt of  this  writ*',}  "the  day  and  cause  of  the  imprisonment  of 
C.  D.,  by  you  detained,  as  it  is  said,  by  whatsoever  name  the  said 
C.  '^.  Is  cnlled  or  charged.    And  have  you  then  there  this  writ  •*. 

"Witness, ^  one  of  the  justices  ",  (or  " judgfet ")  "  of 

the  said  court ",  (or  "  county  judge,"  or  otherwise,  as  the  case  ma  ■ 

be,)  "  the day  of  '   ■  ■»  in  the  year  eighteen  huu- 

dred  and  ". 

2  B.  S.  SOS.  I  28;  L.  1806.  eb.  946. 

1  2023.  Wlken.  writ  retarnable  before  another  )iidflre* 

If  application  for  either  writ  is  made  to  the  suoreme  court,  or 
to  a  justice  thereof,  in  a  county  other  than  that  wnere  the  person 
is  imprisoned  or  confined,  the  writ  may  be  made  returnable,  in  its 
or  his  discretion,  before  any  judge  authorised  to  grant  it»  in  the 
county  of  the  imprisonment  or  confinement. 

L.   1837,  «h.  240.   f  1   (4  Edm.   681). 

S  2024.  l^ben  writ  svAcient. 

The  writ  of  habeas  corpus  or  the  writ  of  certiorarf  shall  not  be 
disobeyed,  for  any  defect  of  form,  and  particularly  in  either  of 
the  following  cases: 

1.  If  the  person  haring  the  custody  of  the  prisoner  Is  designated, 
either  by  his  name  of  office,  if  he  has  one,  or  by  his  own  name; 
or,  if  both  names  are  unknown  or  uncertain,  by  an  assumed  ap- 
pellation. Any  person  upon  whom  the  writ  is  served^  is  deemed  to 
be  the  person  to  whom  it  is  directed,  although  it  is  directed  to  him 
by  ft  wrong  name  or  description,  or  to  another  person. 

2.  If  the  person  directed  to  be  produced  is  designated  by  name, 
or  otherwise  described  in  any  way,  so  as  to  bejdentified  as  the 
person  intended. 

2  R.  S.  663,  I  29. 

i  2025.  'When  writ  to  Issue  without  •pplleatton. 

Where  a  justice  of  the  supreme  court,  in  court  or  out  of  court, 
has  evidence,  in  a  judicial  proceeding  taken  before  him,  that  any 
person  is  illegally  imprisoned  or  restrained  in  his  liberty,  within 
the  State;  or  where  any  other  judge,  authorized  by  this  article  to 
grant  the  writs,  has  evidence,  in  like  manner,  that  any  person  is 
tins  imprisoned  or  restrained,  within  the  county  where  tne  judge 
resides;  he  must  issue  a  writ  of  habeas  corpus  or  a  writ  of  cer- 
tiorari, for  the  relief  of  that  person,  although  no  application  there- 
for has  been  ^ade. 

Id.,  i  30 

}  90M.  Hetnrn)  its  contents. 

*  The  person  upon  whom  either  writ  Aas  been  duly  served,  mast 
state,  plainly  and  unequivocsii"  *n  <iis  return: 
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1.  Whetber  or  not,  at  the  time  when  the  writ  was  served,  or  at 
any  time  theretofore  or  thereafter,  he  had  lu  his  custody,  or 
under  his  power  or  restraint,  the  person  for  whose  relief  the  writ 
was  issned. 

2.  If  he  so  had  that  person,  when  the  writ  was  served,  and  still 
has  him,  the  authority  and  true  cause  of  the  imprisonment  or  re- 
straint, setting  it  forth  at  length.  If  the  prisoner  is  detained  by 
Tirtne  of  a  mandate  or  other  written  authority,  a  copy  therec^E 
must  be  annexed  to  the  return,  and,  upon  the  return  of  the^  writ, 
the  original  must  be  produced,  and  exhibited  to' the  court  or  judges 

3.  If  he  so  had  the  prisoner  at  any  time,  but  has  transferred  tne 
cnatody  or  restraint  of  him  to  another,  the  return  must  conform 
to  the  return  required  by  the  second  subdivision  of  this  section, 
except  that  the  substance  of  the  mandate  or  other  written  author- 
ity may  be  given,  if  the  original  is  no  longer  in  his  hands;  and 
that  the  return  must  state  particularly  to  whom,  at  what  time,  for 
what  cause,  and  by  what  authority,  the  transfer  was  made. 

The  return  must  be  signed  by  the  person  making  it,  and,  unleM 
he  19  a  sworn  public  officer,  and  makes  his  return  in  his  ofEicial 
capacity,  it  must  be  verified  by  his  oath. 

2  R.  S.  663.   I  32. 

I  9027.  Habeas  eorpasi  body  of  prisoner  to  be  prodveeAt 
anlesa,  ete. 

The  person,  upon  whom  a  writ  of  habeas  corpus  has  been 
duly  served,  must  also  bring  up  the  body  of  the  prisoner  in  his 
custody,  according  to  the  command  of  the  writ;  unless  he  states, 
in  his  return,  that  the  prisoner  is  so  sick  or  infirm,  that  the 
prodnction  of  him  would  endanger  his  life  or  his  health. 

Id.,  I  83  and  part  of  {  49. 

f  2028.  Proceedlnars  on  disobedience  of  writ. 

Where  a  person,  who  has  been  duly  served  with  either  writ, 
refuses  or  neglects,  without  sufficient  cause  shown  by  him,  fuUy 
to  obey  it,  as  prescribed  in  the  last-  two  sections,  the  court  or 
judge,  before  which  or  whom  it  is  made  returnable,  upon  proof 
of  the  due  service  thereof,  must  forthwith  issue  a  warrant  of 
attachment,  directed  generally  to  the  sheriff  of  any  county 
where  the  delinquent  may  be  found,  or,  if  the  delinquent  is  a 
sheriff,  to  any  coroner  of  his  county,  or  to  a  particular  person 
specially  appointed  to  execute  the  warrant,  and  dosignated 
therein;  commanding  such  officer  or  other  person  forthwith  to 
apprehend  the  delinqnent  and  bring  him  before  the  court  or 
Judge.  Upon  the  delinquent  being  so  brought  up,  an  order  must 
be  made,  committing  him  to  close  custody  in  the  jail  of  the 
county  in  which  the  court  or  judge  is;  or,,  if  he  is  a  sheriff,  in 
the  jail  of  a  county,  other  than  his  own,  designated  in  the  order: 
and,  in  either  case,  without  being  allowed  the  liberties  of  the 
jail.  The  order  must  direct  that  he  stand  committed,  until  he 
makes  return  to  the  writ,  and  complies  with  any  ordor,  which 
may  be  made  by  the  court  or  judge,  in  relation  to  the  person 
for  whose  relief  the  writ  was  issued. 

Td..  If  34  and  85. 

I  2089.  Td.t  precept  to  brlnsr  np  prisoner. 

The  court  or  judge  may  also,  in  its  or  his  discretion,  at  th« 
time  when  the  warrant  or  attachment  is  Issued,  or  afterwards, 


§§  2030-38  HABEAS  CORPUS.  ETC.  c  1«,  t.  8,  a.  t 

issue  a  precept  to  the  sheriflf,  coroner,  or  other  person,  to  whom 
the  warrant  is  directed,  commanding  him  forthwith  to  brin^ 
before  the  court  or  judge  the  i>er8on  for  whose  benefit  the  writ 
was  granted,  who  must  thereafter  remain  in  the  custody  of  the 
officer  or  person  executing  the  precept,  until  discharged,  bailed^ 
or  remanded,  as  the  court  or  judge  directs. 

2  R.  S.  663,  i  36. 

)  2030.  Id. I  poirer  of  county  may  be  called. 

The  sheriff,  coroner,  or  other  person,  to  whom  a  warrant  of 
attachment  or  precept  is  directed,  as  prescribed  in  cither  of  the 
last  two  sections,  may,  in  the  execution  thereof^  call  to  his  aid 
the  power  of  the  county,  as  the  sheriff  may  do,  in  the  execution 
of  a  mandate  issued  from  a  court  of  record. 

Id.,  I  37. 

)  2031.  Proceedlnars  on  return  of  hal>ea«  corpua. 

The  court  or  judge,  before  which  or  whom  the  prisoner  is 
brought  by  virtue  of  a  writ  of  habeas  corpus,  issued  as  prescribed 
in  tliis  article,  must,  immediately  after  the  return  of  the  writ, 
examine  into  the  facts  alleged  in  the  return,  and  into  the  cause 
of  the  imprisonment  or  restraint  of  the  prisoner;  and  must  make 
a  final  order  to  discharge  him  therefrom,  if  no  lawful  cause  for 
the  imprisonment  or  restraint  or  for  the  continuance  thereof, 
is  shown;  whether  the  same  was  upon  a  coniniitkncnt  for  an  actual 
or  supposed  criminal  matter,  or  for  some  othc'/  cause. 

Id..  SS  38  and  39. 
§  2032.    [Ant'd,    1909.]      When    prisoner   to    be    remanded. 

The  court  or  judge  must  forthwith  make  a  final  order  to  re- 
mand the  prisoner,  if  it  appears  that  he  is  detained  in  custody 
for  either  of  the  following  canscs,  and  that  the  time  for  which 
he  may  legally  be  so  detained  has  not  expired: 

1.  By  virtue  of  a  mandate  issued  by  a  court  or  a  judge  of 
the  United  States,  in  a  ease  where  suth  courts  or  judges  have 
exclUHive  jurisdiction. 

*2.  Hy  virtue  of  the  final  judgment  or  decree  of  a  competent 
triluuial,  «>f  civil  or  criminal  jurisdiction:  (»r  the  final  order  of 
snch  a  tribunal,  made  in  a  special  procveding,  instituted  for  any 
cause,  except  to  punish  him  for  a  contempt;  or  by  virtue  of  an 
execution  or  other  process,  issued  upon  such  a  judgment,  decree, 
or  final  order. 

3.  Kor  a  criminal  contempt,  defined  in  secthm  seven  hundred 
and  fifty  of  the  judiciary  law,  and  specially  and  plainly  charged 
in  a  conmiitment,  made  by  a  court,  olflcer,  or  body,  having  au- 
thority to  commit  for  the  contempt  so  charged. 

Id.,  S  40.  Amonded  by  L.  11)09,  oh.  Cn,  J  3.  S«?  note  67  of  notes  of 
Board  of   Statutory   Cousolidatlou  at  end   of  eotle. 

$  20H:^.    Wlieu   to    l»e   dliieliarigrefl   In  eivil   caHen. 

It  it  appears  upon  the  return,  that  the  prisoner  is  in  custody, 
by  virtue  of  a  nunnlate  in  a  civil  cause,  he  can  be  discharged, 
only  in  one  of  the  following  cases: 

1.  Where  the  jurisdicti<m  of  the  court  which,  or  of  the  officer 
who,  issued  the  mandate*  has  bei'n  exceeded,  either  a^5  to  matter, 
place,  sum,  or  ikmsoh. 

2.  Where,  although  the  original  iniiuls<»nnient  was  lawful,  yet 
by  some  act,  omission,  or  event,  which  has  taken  place  after- 
wards, the  prisoner  has  become  entitled  to  be  discharged. 

5X2 
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3.  Where  the  mandate  U  defective  in  a  matter  of  substance 
required  by  law,  rendering  it  void. 

4.  Where  the  mandate,  although  in  proper  fornix  was  issued 
in  a  case  not  allowed  by  law. 

5.  Where  the  person,  having  the  custbdy  of  the  prisoner  under 
the  mandate,  is  not  the  person  empowered  by  law  to  detain  him. 

6.  Where  the  mandate  is  ^ot  authorized  by  a  judgment,  decree, 
or  order  of  a  court,  or  by  a  provision  of  law. 

2  R.   S.  663.  i  41. 

I  a034.  TIte  Immt  seeilon  qnallfled. 

But  a  court  or  judge,  upon  the  return  of  a  writ  issued  as  pre« 
scribed  in  this  article,  shall  not  inquire  into  the  legality  or  justice 
of  any  mandate,  judgment,  decree,  or  final  order,  specified  in  th6 
last  section  but  one,  except  as  therein  stated. 

Id.,   i  42. 

f  S03S.  Proeeedtnffs  on  Irregulmr  commftiuent. 

If  it  appears  that  the  pri8ont»r  has  been  legally  committed  for 
a  criminal  oflPence,  or  if  he  appears  by  the  testimony  ofFrred  with 
the  return,  or  npon  the  hearing  thereof,  to  be  guilty  of  such 
an  offence,  although  the  commitment  is  irregular,  the  conrt  or 
judge,  before  which  or  whom  he  is  brought,  must  forthwith 
make  a  final  order,  to  discharge  him  upon  his  giving  bail,  if  the 
case  is  bailable;  or,  if  it  is  not  bailable,  to  remand  liim.  Where 
bail  is  given  pursuant  to  an  order,  made  as  prescribed  in  this 
section,  the  proceedings  are  the  Rsme  as  upon  the  return  to  a 
writ  of  certiorari,  where  it  appears  that  the  prisoner  is  entitled 
to  be  bailed. 

Id.,  {  43. 

I  8086.  Id.$  wben  prliioner  may  be  committed  to  aaotlier 


Where  a  prisoner  is  not  entitled  to  his  discharge,  and  Is  not 
bailed,  he  must  be  rpmandod  to  the  c'usto<Iy.  or  placed  under  the 
restraint,  from  which  he  was  taktni,  unless  the  person,  in  whose 
custody,  or  under  whose  restraiut  he  was,  is  not  lawfully  enti- 
tled thereto;  in  which  case,*  the  order  remanding  him  must 
commit  him  to  the  custody  of  the  officer  or  person  so  entitled. 

Id.,  I  44. 

{  2B037.  Custody  of  prisoner  pending  tlie  proceedlnsra. 

Pending  the  procee<linps,  and  before  a  final  order  is  made 
npon  the  return,  the  court  or  judge,  before  which  or  whom  the 
prisoner  Is  brought,  may  either  commit  him  to  the  custody  of  the 
sheriff  of  the  county  wherein  the  proceedings  are  pendtnjr,  or 
place  him  in  such  care  or  custody,  as  his  age  and  other  circum- 
stances require. 

Id..  §  46. 

I  2038.  Tfotlce  to  person  Interested  In  detention. 

Where  it  appears,  from  the  return  to  ♦'ither  writ,  that  the 
prisofier  is  in  custody  by  virtue  of  a  mandate,  an  order  for  his 
discharge  shall  not  be  nnwle.  until  notice  of  the  time  when,  and 
the  place  where,  the  writ  is  relnrn.ihle,  or  to  which  the  hearing 
has  been  adjourned,  as  the  case  ni.iy  be.  has  been  either  person- 
allj  served,  eight  days  previously,  or  given  in  such  other  manner, 
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and   for  such   previous  length   of   time,   as   the   court   or  judge 
prescribes,  as  follows. 

1.  Where  the  mandate  was  issued  or  made  in  a  civil  action  or 
special  proceeding,  to  the  person  who  has  an  interest  in  continu- 
ing the  imprisonment  or  restraint,  or  his  attorney. 

2.  In  every  other  case,  to  the  district  attorney  of  the  county, 
within  which  the  prisoner  was  detained,  at  the  time  when  the 
writ  was  served. 

For  the  purpose  of  an  appeal,  the  person  to  whom  notice  is 
given  as  prescribed  in  the  first  subdivision  of  this  section,  be* 
comes   a   party   to   the   special    proceeding. 

2  B.  S.  563.  SI  46  and  47,  amM  by  L.  1837,  cb.  240,  i  2  (4  Edm.  681). 

I  2039.  Prisoner  may  eontro-vcrt  return;  proofs  there- 
npon. 

A  prisoner,  produced  upon  the  return  of  a  writ  of  habeas 
corpus  may,  uuder  oath,  deny  any  material  allegation  of  the 
return,  or  make  any  allegation  of  fact,  showing  either  that  his 
imprisonment  or  detention  is  unlawful,  or  that  he  is  entitled 
to  his  discharge.  Thereupon  the  court  or  judge  must  proceed, 
in  a  summary  way,  to  hear  the  evidence,  produced  in  support  of 
or  against  the  imprisonment  or  detention,  and  to  dispose  of  the 
prisoner  as  the  justice  of  the  case  requires. 

Id.,   I  48. 

I  2040.  Proceedinffa  upon  slckneB««  etc.,  of  prisoner. 

Where  the  return  to  a  writ  of  habeas  corpus  states  that  the 
prisoner  is  so  sick  or  Infirm,  that  the  production  of  him  would 
endanger  his  life  or  health,  and  the  return  is  otherwise  sufficient, 
the  court  or  judge,  if  satisfied  of  the  truth  of  that  statement, 
must  decide  upon  the  return,  and  dispose  of  the  matter,  as  if  a 
writ  of  certiorari  had  been  issued. 

Id.,  i  49. 

I  2041.  liVlien  certiorari  to  issue  on  application  for 
habeas  corpus. 

Whore  an  application  is  made  for  a  writ  of  habeas  corpus, 
as  prescribed  in  this  article,  and  it  appears  to  the  court  or 
judge,  upon  the  petition  and  the  documents  annexed  thereto,  that 
the  cause  or  offence,  for  which  the  party  is  imprisoned  or  dc- 
tairned,  is  not  bailable,  a  writ  of  certiorari  may  be  granted,  in- 
stead of  a  writ  of  habeas  corpus,  as  if  the  application  had  been 
made  for  the  former  writ. 

Id.,  I  50. 

I  2042.  Proceedinars  npon  its  return. 

Upon  the  return  to  such  a  writ  of  certiorari,  the  court  op 
judge,  before  which  or  whom  it  is  returnable,  must  proceed  as 
upon  a  return  to  a  writ  of  habeas  corpus,  and  must  hear  the 
proofs  of  the  parties,  in  support  of  and  against  the  return. 

Id.,  I  51. 

I  204.1.  fAm'd,  101.1.1  liVhen  dischargre  to  he  granted | 
when  proceedinffH  to  cense. 

If  it  appears,  that  the  prisoner  is  unlawfully  imprisoned  or 
restrained  in  his  liberty,  the  court  or*  judge  must  make  a  final 
onier,  discharging  hiui  forthwith.  If  it  appears  that  he  is  law- 
fully imprisoned  or  detained,  and  is  not  entitled  to  be  bailed, 
the  court  or  judge  must  make  «  final  order,  dismissing  the  pro- 
ceedings.   A  final  order  madv  in  a  nroceeding  brought  on  behalf 

««« 
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of  a  person  imprisoned  or  detained  In  any  of  the  state  hospitals 
mentioned  in  section  forty  of  the  insanity  law  or  In  the  Mattea- 
wan  State  Hospital  or  in  the  Dannemora  hospital  for  Insane  con- 
victs, shall  he  ocmelnsive  evidence,  tipon  a  hearini?  of  any  subse- 
quent proceeding:  involring:  the  detention  of  the  same  person*  of 
all  the  facts  determined  by  the  court,  unless  such  final  order 
shall  otherwise  specify. 

2  B.  S.  563.  I  52.  am*d.     AmM  L.  1913,  cb.    544.     In  effect  May  16,  191S. 

S  8044.  IVlien.  certiorari  does  not  preTent  habeas  corpus. 

NotwithstandiuK  a  writ  of  .certiorari  has  been  issued  or 
returned,  as  prescribed  in  this  article,  the  court  or  judge,  before 
which  or  whom  it  is  returnable,  may  issue  a  writ  of  habeas 
corpus,  which  is,  in  all  respects,  subject  to  the  foregoing  provi- 
aiona  of  this  article,  relating  to  the  latter  writ.  If  the  court  or 
judge  refuses  a  writ  of  certiorari,  or,  upon  the  return  thereof, 
refuses  to  discharge  the  prisoner,  the  latter  may  claim,  and  is 
entitled  to,  the  writ  of  habeas  corpus,  as  prescribed  in  this 
article. 

Id..  I  63. 

i  2045.  Ball  on  certiorari;  frl»en  and  Uotv  ordered. 

If,  upon  the  return  to  a  writ  of  certiorari,  issued  as  prescribed 
in  this  article,  it  appears,  that  the  person  imprisoned  or  detained 
is  entitled  to  be  bailed,  the  court  or  judge  must  make  a  final 
order,  fixing  the  sum  in  w^hich  he  is  to  be  admitted  to  bail; 
specifying  the  court,  and  the  term  thereof,  at  which  he  is  re- 
quired to  appear;  and  directing  his  discharge,  upon  bail  being 
given  accordingly,  as  required  by  law.  If  sufficient  bail  is  im- 
mediately offered,  the  court  or  judge  must  take  ft;  otherwise,  bail 
may  he  given  afterwards,  as  prescribed  in  the  next  section. 

Id.,   I  54,  tm'd. 

I  2046.  [Am'd,  1805.]      Id.;  br  wbom  and  how  taken. 

Upon  the  production  of  the  order,  or,  if  it  was  made  by  a 
court,  of  a  certified  copy  thereof,  to  a  justice  of  the  supreme 
court,  or  to  the  county  judge  or  special  county  jud^e  of  tlie 
county,  where  the  prisoner  is  detained,  the  judge  must  take  the 
recognizance  of  the  prisoner,  with  two  .sureties,  in  the  sum 
so  fixed,  conditioned  for  the  appearance  of  the  prisoner,  as  pre- 
scribed in  the  order.  Each  person,  offering  himself  as  a  surety, 
must  show,  by  his  oath,  to  the  satisfaction  of  the  judge,  that  he 
is  a  householder  in  the  county,  and  woVth  twice  the  sum  in 
which  he  is  required  to  be  bound,  over  and  above  all  demands 
against  him.  It  is  not  necessary,  that  the  prisoner  should  ap- 
pear in  person  before  the  judge,  to  acknowledge  the  recogniz- 
ance: but  it  may,  be  acknowledged  by  the  prisoner,  and  certified, 
in  like  manner  as  a  deed  to  be  recorded  in  the  county. 

Id.,  I  65,  ani'd;  L.  18d6,  ch.  946. 

I  2047.  Discharge  of  prisoner  balled. 

The  judge  must  immediately  file  the  recognlxanee  with  the 
clerk  of  the  court,  before  Avhich  the  prisoner  is  bound  to  appear. 
He  must  also  make  a  certificate  upon  the  order,  or  the  certified 
copy  thereof,  to  the  effect  that  it  has  been  complied  with.  Fpnn 
production  of  the  certificate,  the  prisoner  is  entitled  to  his  dis- 
charge from  imprisonment,  for  any  cause  stated  in  the  return 
to  the  certiorari. 

Id.,  I  50. 

US 
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I  2048.  Order  svbstltated  for  writ  oi  diAObargrei  aerviee 
ftAd  effect  thereof. 

The  writ  of  discharge  is  abolished,  A  final  order  to  discharge  a 
prisoner,  made  as  prescribed  in  this  article,  may  be  served  in  like 
manner  as  an  injunction  order, , and  when  so  served,  it  Boay  be 
enforced  in  the  same  manner  as  a  final  judgment  in  a  civil  action, 
except  where  special  provision  for  its  enforcement  is  otherwise 
made  in  this  act.  Where  such  an  order  directs  a  discharge,  upon 
giving  bail,  the  service  thereof  is  not  complete  until  service  of  the 
certificate,  or  other  proof  prescribed  by  law,  showing  that  bail  has 
been  given,  as  required  thereby. 

8ee  SS  ^0  and  1241,  Aote. 

I  2048.  Enforelnar  order  for  dtscharvei  penaltr*  «te* 

Obedience  to  a  final  order  to  discharge  a  prisoner,  made  as  pre- 
scribed in  this  article,,  may  be  enforced  by  the  court  which,  or  the 
judge  who,  made  the  same,  by  attachment,  as  for  a  neglect  to 
make  a  return  to  a  writ  of  habeas  corpus,  and  with  lite  effect. 
A  person  guilty  of  such  disobedience  forfeits,  to  the  prisoner  ag- 
grieved, one  thousand  two  hundred  and  fifty  dollars,  iu  addition  to 
the  damages  which  the  latter  sustains. 

Section  87,  H.  S.,  am'd.      ScA  5  2020,  antd,  and  {  2051,  post. 

S  2060.  "Wlieii  prisoner  discliarired  not  to  be  ire-lilft- 
prisoned  I  ^rhen  he  ntaT  be. 

A  prisoner,  who  has  been  discharged  by  a  final  order,  made  upon 
a  writ  of  habeas  corpus  or  certiorari,  issued  as  orescrlbed  in  this 
article,  shall  not  be  again  imprisoned,  restrained,  or  kept  in 
custody,  for  the  same  cause.  But  it  is  not  deemed  to  be  the  same 
cause,  in  either  of  the  following  cases: 

1.  Where  he  has  been  discharged  from  a  commitment  on  a 
criminal  charge;  and  is  afterwards  committed  for  the  same 
offence,  by  the  lawful  order  or  oUier  mandate  of  the  court, 
wherein  he  was  bound  by  recognizance  to  appear,  or  in  which  he 
has  boon  indicted  or  convictod  for  the  same  offence. 

2.  Where  he  has  been  discharged,  in  a  criminal  cause,  for  de- 
fect of  proof,  or  for  a  material  defect  in  the  commitment;  and  is 
afterwards  arrested  on  sufficient  proof,  and  committed  by  a  lawful 
mandate  for  the  same  offence. 

3.  Whore  he  has  been  disohsrged,  in  a  civil  action  or  special 
proceeding,  for  an  illegality  in  the  judgment,  final  order,  or  other 
mandate,  as  prescri\^ed  in  this  article;  and  is  afterwards  im- 
prisoned by  virtue  of  a  lawful  judgment,  final  order,  or  "other 
mandate,  for  the  same  cause  of  action. 

4.  Where  he  has  boon  discharged.  In  a  civil  action  or  special 
proceeding,  from  imprisonment  by  virtue  of  an  order  of  atrest; 
and  is  afterwards  taken  In  execution,  or  other  final  process,  in  the 
same  action  or  special  proceeding,  or  arrested  in  another  action  or 
special  proceeding,  after  the  first  was  discon tinned. 

Id.,  §  59.  .  ' 

f  WHtt.  Penalty  for  vIolnMnff  the  Inst  ■eetiwn. 

If  a  court,  or  judge,  or  any  other  person,  in  the  execution  of 
a  judgment,  order,  or  other  mandate,  or  otherwise,  knowingly 
violates,  causes  to  be  violated,  or  assists  In  the  violation  of,  the 
last  section,  he,  or  if  the  act  or  omission  was  that  of  a  cotrrt.  each 
member  of  the  court  assenting  thereto,  forfeits,  to  the  prisoner 
aggrieved,  one  thousand  two  hundred  and  fifty  dollars.  He  is  also 
guilty  of  a  misdemeanor;  and,  upon  conviction  thereof,  shall  be 
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pnniBhcd  by  fiae,  sot  excccUinff  one  thousaDd  dolkira,  or  by  Im- 
priBonment,  not  exceeding  aix  montlui,  or  hy  DotU  u^  Uie  discreuou 
of  the  court. 
2  a.  S.  663,  I  60  and  part  at  S  64, 

i  MKIfl.  Id.'i  for  coikceftlliiar  prtioner,  pie,,  -fo  itTOld  trrlf. 

Any  one,  having  in  his  custody,  or  under  his  power,  a  person 
entitled  to  a  writ  o^  habeas  corpus  or  a  writ  ot  cexUorjvri,  as  pre* 
scribed  in  this  article,  or  a  person  for  whose  relief  a  writ  of 
habeas  corpus  or  a  writ  of  certiorari  has  be^n  duly  issued,  as 
pretfcribed  in  this  article,  who,  with  intent  to  elude  the  service  of 
the  writ,  or  to  avoid  the  effect  thereof,  transfers  the  prisoner  to 
the  custody,  or  places  him  under  the  power  op  control,  of  another, 
or  conceals  him,  or  changes  the  place  of  his  confinement,  is  guilty 
of  a  misdemeanor;  and,  upon  conviction  thereof,  shall  be  punished 
as  specified  in  the  last  section. 

Id.,  H  61,  62  and  lexnaUider  of  64. 


A  person  who  knowingly  assfsts  hi  the  violation  Of  tlio  last  seC' 
tion,  is  guilty  of  a  misdemeanor;  and,  upon  conviction  thereof^ 
■hall  be  punished  as  specified  in  the  last  aeetfoA  ^ut  «he^ 
U..  I  68. 

I  a0S4»  'Wtmrmmt  to  »rtm#  up  prtaoae*  ailioiat  heUw 


Where  it  appearfl,  by  proof  sathifnctopy  to  a  court  or  judge. 
authorized  to  grant  either  writ,  that  a  person  is  held  in  unlawful 
oonfinenent  or  custody,  and  that  there  is  a  good  reason  to  believe, 
that  he  will  be  carried  out  of  the  State,  or  suffer  irreparable  injury, 
betvra  be  can  be  reiieved  by  a  writ  of  habeas  corpua  or  a  writ  df 
certiorari;  the  court  or  judge  must  issue  a  warrant,  reciting  the 
facts,  directed  to  a  particular  sheriff,  or  generally  to  any  sheriff  or 
oonatable,  or  to  a  person  specially  designated  therein;  and  com- 
manding him  to  take,  and  forthwith  to  bring  before  tlio  court  or 
judge,  the  prisoner,  to  be  dealt  with  according  to  law.  If  the  war- 
rant is  issued  by  a  court,  it  must  be  under  the  seal  thereof  i  if  by 
a  jndget  it  muat  be  under  hia  hand. 

14..  I  6S. 

I  20BB*  HTlien  offender  to  be  arrested* 

Where  the  proof,  specified  in  the  last  section,  Is  ali^o  suffideut 
to  justify  an  arrest  of  the  person  having  the  prisoner  in  his  cus- 
tody, as  for  a  criminal  offence,  committed  in  taking  or  detaining 
him,  the  warrant  must  also  contain  a  direction  to  arrest  that  per- 
son, for  the  offence. 

M.,  S  66. 

i  20S6.  Bzeeutloik  of  vrarraut)  proeeedlnc^*  to  relieve 
prljioner. 

The  officer  or  other  person,  to  whom  the  warrant  is  directed  and 
delivered,  must  execute  it  by  bringing  the  prisoner  therein  named, 
and  also,  if  so  commanded  in  the  warrant,  the  person  who  detains 
him,  before  the  court  or  judge  issuiug  it;  and  thereupon  the  per* 
son  detaining  the  prisoner  must  make  a  return,  in  like -manner, 
and  the  like  proceedings  must  be  taken,  as  if  a  writ  of  habeaa 
corpus  had  been  issued  in  the  first  instance. 

M..  f  67.  a^y 
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1  20S7*  Id* I  proc«e«lliiffs  to  pvnisli  offender* 

If  the  person,  haying '  the  prisoner  in  his  custody,  is  brought 
before  the  court  or  judge,  as  for  a  criminal  offence,  he  is  entitled 
to  be  examined,  and  must  be  committed,  bailed,  or  discharged,  by 
the  court  or  judge»  as  in  any.  criminal  case  o£  the  saiue  nature. 

2  R.  S.  603,  f  68. 

I  9058.  Wheni  appeal  mar  be  taken  in  eases  under  thlu 
nrtlele* 

An  appeal  may  be  taken  from  an  order  refusing  to  grant  a 
writ  of  habeas  corpus,  or  a  writ  of  certiorari,  as  prescribed  in 
this  article,  or  from  a  final  order,  made  upon  the  return  of  such  a 
writ,  to  discharge  or  remand  a  prisoner,  or  to  dismiss  the  proceed- 
ings. Where  the  final  order  is  made,  to  discharge  a  prisoner, 
upon  his  giving  bail,  an  appeal  therefrom  may  be  taken, 
before  bail  is  given;  but  where  the  appeal  is  taken  by  the 
people,  the  discharge  of  the  prisoner  upon  bail  shall  not  be  stayed 
thereby.  An  appeal  does  not  lie,  from  afi  order  of  th«  ooott  or 
judge,  before  which  or  whom  the  writ  is  made  retur&abiet  exoep.t 
as  prescribed  in  this  section* 

Substltutod  for  id.,  f  69.  ... 

I  aOS8.  Id.  I  by  people. 

An  appeal  from  a  final  order,  dtsoliargfng  a  prisoner  -commTtted 
upon  a  criminal  accusation,  or  from  the  affirmance  of  such  an 
order,  may  be  taken,  in  the  name  ol  the  people,  by  the  attorney- 
general  or  the  district-attorney. 

SttbAtitated  for  id.,  99  70  and  71*    Bee  ff  1366-1361,  ante;  i  212i,  post. 

9  2060.  Prisoner  "vrbo  appeals  may  be  admttied  to  ball* 

Where  a  prisoner,  who  stands  charged,  upon  a  criminal  accusa- 
tk>n,  with  a  bailable  offence,  has  perfected,  or  intends  to  take,  an 
appeal  from  a  final  order  dismissing  the  proceedings,  remanding 
him,  or  otherwise  refusing  to  discharge  him,  made  as  prescribed 
in  this  article,  the  court  or  judge,  upon  his  application,  either 
before  or  after  the  final  order,  must,  upon  such  notice  to  the 
district-attorney  as  the  court  or  judge  thinks  proper,  make  an 
order,  fixing  vhe  sum  in  which  the  applicant  shall  be  odraHted  to 
bail,  pending  the  appeal;  and  thereupon,  when  his  appeal  is  per- 
fected, he  must  be  admitted  to  bail  accordingly. 

L.  1978,  ch.  668,  part  of  9  1  <«  Edm.  704). 

9  2061.  [Ani*d,  180S.]    Id.)  reeoirnisaneey  etc. 

The  recognizance  for  that  purpose  must  be  conditioned,  that  the 
prisoner  will  appear,  at  a  term  of  the  appellate  division  of  the 
supreme  court  to  be  held  at  a  time  and  place  designated  in  the 
order,  and  abide  by  and  perform  the  judgment  of*  order  of  the 
appellate  court.  It  must  oe  taken  and  approved  by  a  justice  of 
the  supreme  court,  or  by  the  court  or  judge  from  whose  order 
the  appeal  is  taken,  or  by  the  county  judge  of  the  county  in  which 
the  order  was  made.  In  nil  other  respects,  the  proceedings  are  the 
same  as  prescribed  in  this  article,  where  it  api)ear8,  upon  the  re- 
turn of  a  writ  of  certiorari  that  the  prisoner  Is  entitled  to  be 
admitted  to  ball. 


Id.,  part  of  9  1;  L.  1886,  th.  M6. 

■w.  — ..— ■ ■  III. 


\ 


•  So  in  the  orifinsl. 
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i  2062.   [Am'd,  1880.]     Id.|  on  appeal  to  oovrt  of  appeals. 

Where  a  prisoner,  who  Btands  charged  with  an  offence,  specified 
In  the  lest  section,  has  perfected  an  appeal,  to  the  court  of  appeals, 
irom  a  hnal  order  of  the  8ai>reme  court,  affirming  an  order  re- 
fusing his  discharge,  or  reversing  an  order  granting  his  discharge; 
the  court,  from  whose  order  the  appeal  is  taken,  or  a  judge 
thereof,  must,  upon  his  application,  admit  him  to  bail,  as  pre- 
scribed in  the  last  section;  except  that  the  recognizance  must  be 
conditioned  to  appear,  at  a  term  of  the  appellate  division  of  the 
supreme  court  ^rom  which  the  appeal  is  taken,  to  abide  by  and 
perform  its  judgment  or  order,  made  after  the  determination  of 
the  appeal, 

L.  1878,  cb.  688,  part  of  S  1.  am'd;  L.  1806.  cb.  948. 

I  2063.  Custody  of  prisoner  nntU  lie  i^l'ves  ball. 

Where  the  sum,  iu  which  a  prisoner  shall  be  admitted  to  bail, 
has  been  fixed,  as  prescribed  in  either  of  the  last  two  sections,  he 
must  remain  in  the  custody  of  the  sheriff  of  the  county  in  which 
be  then  is,  until  he  is  admitted  to  bail,  as  therein  prescribed;  or, 
if  he  does  not  give  the  requisite  bail,  until  the  time  to  appeal  has 
expired  or  the  appeal  is  disposed  of,  and  the  further  direction  of 
the  court,  made  tnereupon. 

Bemaiiider  of  nme  Beetlon,  ani*d. 

I  2094.  LAm'dy  ^805.]    Reeoffnlsanee  valid   for  adjourned 


Where  no  order  or  other  direction  of  the  court,  relating  to  the 
disposition  of  the  prisoner,  is  made  at  the  term  specified  in  a 
recognizance,  given  as  prescribed  in  section  2061  or  section  2062  of 
this  act,  the  matter  is  deemed  adjourned,  without  an  order  to  that 
effect,  to  the  next  term  of  the  appellate  division  of  the  supreme 
court,  to  be  held  in  the  same  department;  and  thereafter  to  each 
successive  term,  until  such  an  order  or  direction  is  made.  The 
prisoner  is  bound  to  attend  at  each  successive  term  of  the  appel- 
late division;  and  the  recognizance  is  valid  for  his  attendance 
accordingly,  without  any  notice  or  other  formal  proceedings. 

L.  1886,  ch.  946. 

S  2060.  Penalty  for  refnslnff  copy  of  process,  ete. 

An  officer  or  other  person,  who  detains  any  one  by  virtue  of  a 
mandate,  or  other  written  authority,  must  upon  reasonable  de- 
mand, and  tender  of  his  fees,  deliver  a  copy  thereof  to  any  person 
who  applies  therefor,  for  the  purpose  of  procuring:  a  writ  of 
habeas  corpus  or  a  writ  of  certiorari,  in  behalf  of  the  prisoner.  If 
he  knowingly  refuses  so  to  do,  he  forfeits  two  hundred  dollars  to 
the  prisoner. 

Section  72.  B.  &..  am'd. 

}  2066,  Application  of  t^ls  article  to  other  vrrlts  of 
ha1»eas  corpus. 

Except  as  otherwise  expressly  prescribed  by  statute,  the  pro- 
visions of  this  article  apply  to  and  re^ulr  te  the  proceedings  upon 
every  common  law  or  statutory  writ  of  habeas  corpus,  as  far  as 
they  are  applicable;  and  the  snthority  of  a  court  or  a  judge,  to 
grant  such  a  writ,  or  to  proceed  thereupon,  by  statute  or  the  com- 
mon law,  must  be  exercised  in  conformity  to  this  article,  in 
case  therein  provided  for. 
iscttsos  78  SDd  76,  R.  S.  ^^^^ 


$§  2067-69  MANDAMUS.  c.  16,  t.  2,  a.  4 

article:  fourth. 

The  writ  of  mandamus. 

Sec.  2067.  Kinds  of  writ;   how  altematiTp  writ  grants. 

2008.  When  writ  grftntecl  at  special  term. 

2008.  Id. :   at  term  of   the  ap()ellat»  dlviHiun  of  tiie  aupreoie  court, 

2070.  W'bi'U   p«>F<'Uiptory   ihanUamim  to  iusue   lu   CLrst   IuhUdcc. 

2u71.  Alternative  writ ;  how  served, 

2072.  Writ ;   how  returnable. 

2072.  Ueturn  or  demurrer  to  first  writ. 

2074.  .Kctum;  how  made. 

2075.  Motion   to  set  aside  writ. 

2070.  Contents  of  alternative  writ;  demurrer  thereto. 

2077.  Form  and  contents  of  return. 

2078.  Further  return  eannrft  be  comi)elltHl ;   demurrer  to  return. 

2079.  Issue  of  fact;   ^vtaetl  It  arliu^'S. 

2080.  Application   of  certain   provisions   of   chapter  sixth. 
20S1,  Ser\-1co   of   notice   of  filing   return   and    di^murrer. 

2082.  8ubsequf>nt  proetH'dingK  the  same  as  In  an  ajctlou. 

2083.  lH8ue   of   fact:   how   triable.  ^ 

2084.  Id.  ;   wlicre   triable. 

20b5.  IsMuu    of    law    upon    general    term    mandamus ;    how .  and    tfrhcrc 
■  triable. 

2086.  OoHts. 

2087.  Appeals. 

20H.S.  Wlu-n   relator  to  recover  damages. 

2080.  Stay  of  protvwllngH ;  enlargement  of  time. 

2090.  Fine  in  certain  cases. 

S  2007.  [Am'd,  1913.]  Klndii  of  <wrlt|  lidw  alternaflTe 
'Writ  granted. 

A  writ  of  mnndamiis  is  either  alternative  or  peremptory.  The 
alteruutive  writ  may  be  granted  ul>oii  an  affidavit,  or  other  writ- 
ten proof,  Bhowing  a  proper  case  therefor,  l-*ri*vlou8  notice  of 
the  application  must  be  given  to  a  judge  of  the  court,  or  to 
the  corporation  board,  or  other  body,  officer,  or  other  person  to 
which  or  to  whom  it  is  directed. 

Am'd  L.  1013,  ch.    574.      In  effect  Sept.   1,   1913. 

$  2(H)8.  [AjKi*d,  ISOS.J  IVhen  writ  grranted  at  upe^ilal 
term. 

Except  where  special  provision  therefor  is  otherwise  made  in 
this  article,  a  writ  of  mandamus  can  be  granted  only  at  a  special 
term  of  the  supreme  court,  held  within  the  judicial  di:»trict,  em- 
bracing the  county,  wherein  an  issue  of  fact,  johied  upon  an 
alternative  writ  of  mandamus,  is  triable,  as  prescribed  in  this 
article. 

U    1895,   cb.   840. 

S  2OG0.  (Am'd,  1^95.1  Id.;  at  term  of  tbe  appellate  dlTl- 
Mion  of  the  Muiireiue  court. 

A  writ  of  Hiandamus  may  be  granted,  at  a  term  of  the  appellate 
division  of  the  supreme  court  only,  directed  generally  to  any 
judge  holding,  or  to  h(dd,  a  special  term  of  the  same  court,  or 
dircetiHi  to  one  or  more  judf^'s  of  the  same  court  named  therein, 
in  any  case  where  such  a  writ  may  be  issued  out  of  the  supreme 
court,  directed  to  any  other  court,  or  to  a  judge  thereof.  Such  a 
writ  can  be  granted  only  at  a  term  of  the  appellate  divisivu  of 
the  judicial  department  embracing  the  county,  wherein  the  action 
ij4  trinble,  or  the  special  proceeding  is  brougnt,  in  the  cour>»*e  of 
which  the  matter  sought  to  be  enforced  b^'  the  inandamua 
o«ri0iikat(>d,  uuiesn  that  term  is  not  in  session;  m  which  case,  it 
niay  be  granted  at  a  term  of  the  appellate  divimon  of  an  fldjoia- 
ing  judicial    departnu^nt. 

L.   1873,  ch.   70,  part  of  S   1    O  I>t«.'575)  j  L.   1895,  oh.  946. 

6::o 
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I   2070.    [Am'd,    1895.]      Wlten.   per«jnptory    masclf^maM    to 
Isave  la  flr«t  Inatance. 

A  peremptory  writ  of  mandamus  may  be  iasnecl,  in  the  first 
instance,  where  the  applicant's  right  to  the  mandamus  depends 
only  upon  questions  of  law,  and  notice  of  the  application  has 
been  given  to  a  judge  of  the  court,  or  to  the  corporation,  board, 
or  otber  bddy,  officer,  or  other  person,  to  which  or  to  whom  it 
is  directed.  The  notice  must  be  served,  at  least  eight  days  be- 
fore the  application  is  heard;  unless  a  shorter  time  is  prescribed 
by  an  order  to  show  cause,  made,  whore  the  application  is  to  the 
special  term,  by  the  court,  or  a  judge  thereof;  or  whore  the 
application  is  to  the  appellate  division,  by  the  appellate  division, 
or  a  justice  of  the  appellate  division  of  that  judicial  department. 
In  such,  a  case  the  application  must  be  founded  upon  atfidavits, 
or  other  written  proofs,  a  copy  of  which  must  be  served  with  the 
notice^  or  order  to  show  cause.  Where  the  court,  hoard  or  other 
body  to  be  served,  consists  of  three  or  more  members,  the  uoUoe 
or  order  to  show  cause,  and  the  papers  upon  which  the.applica' 
tion  is  to  be  made,  may  be  served,  as  prescribed  in  the  next 
section  for  service  of  an  alternative  writ  of  mandanuLs.  Bxcept* 
as  prescribed  in  this  section,  or  by  special  provision  of  law,  a 
peremptory  mandamus  cannot  be  issued,  until  an  alternative 
mandamus  has  been  issued  and  duly  served,  and  the  return  day 
thereof  has  elapsed. 

L.   1899,   ch.   040. 

I  2071.  Alt«riktttfve  wriU  bow  served. 

An  alternative  writ  of  mandamus  must  be  served,  by  showing 
the  original  writ,  and  delivering  a  copy  thereof,  to  the  person  {o 
be  served.  Where  it  is  directed  to  a  court,  or  to  the  judge  or 
judges  of  a  eonrt,  it  must  be  served,  either  in  term  time,  or 
in  vacation,  upon  the  judge  or  judges  of  the  court;  excei)t  that, 
^•faere  the  court  consists  of  three  or  more  judges,  service  iipo^ 
a  jnajority  of  thctn  is  sufficient.  Where  it  is  to  be  served  upon 
a  board  or  body,  other  than  a  cori)oration,  service  must  be  made 
upon  a  majority  of  the  members  thereof,  unlesf;  tlie  board  or 
body  was  created  by  law,  and  has  a  chairman  or  other  presiding 
officer,  appointed  pursuant  to  law;  in  which  case,  service  upon 
him  is  suMciefit.  Where  the  writ  is  to  be  served  upon  u  cor- 
poration, «erYic©  thereof  may  be  made  upon  any  officer,  upon 
whom  a  summons,  issued  out  of  the  supreme  court,  may  be 
served.  Where  one  or  more  of  the  persons,  upon  whom  to  make 
service,  as  prescribed  in  this  section,  cannot,  after  due  diligence, 
be  found,  the  exhibition  of  the  original  writ  may  be  dispensed 
with,  and  service  may  b<*  made*  tipon  him  or  them,  as  proscribed 
by  law  for  the  service  of  a  summons,  issued  oat  of  the  supreme 
court. 

I  2072.  [Ain'd,  ISHOi^    ^i^rftf  bivw  i««ii»able. 

An  aitetnatfre  writ  must  be  made  returnable  twenty  days 
after  the  serviee  thereof,  at  the  office  of  the  cleric  of  the  county', 
designated  therein,  in  which  an  issue  of  fact  joined  thereupon  is 
triablOi  A  peremptory  writ  must  be  made  returnable  at  a  special 
term  or  a  term  of  the  appellate  divisitm  of  the  supreme  court, 
designated  therein,  to  which  application  for  the  alternative  writ 
might  hare  been  made. 

L.    1896,   ch.   946. 
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i  M78.  Return  or  demurrer  to  Unit  writ. 

Where  the  first  writ  of  mandamuB  has  been  duly  served,  a 
return  must  be  made  to  the  same,  as  therein  required.  uules»  it 
is  an  alternative  writ,  and  a  demurrer  thereto  is  taken.  In 
default  of  a  return,  the  person  or  persons,  upon  whom  the  writ 
was  served,  may  be  punished,  upon  the  application  of  the  peopttaw 
or  of  the  relator,  for  a  contempt  of  court. 

2  B.  8.  686.  fi  64  (2  Sdm.  606),  am*d.    See  |  2076,  post. 

i  2074.  [Am'dy   1805.]    Return,  bow  made. 

The  return  to  an  alternative  writ  of  mandamus  must  be  annexed 
to  a  copy  of  the  writ;  and  must  be  filed,  in  the  office  of  the  clertc, 
where  it  is  returnable,  within  the  time  specified  in  the  writ.  The 
return  to  a  peremptory  writ  of  mandamus  must  be  likewise 
annexed  to  a  copy  thereof;  and  must,  before  the  expiration  of 
the  first  day  of  the  term  at  which  It  is  returnable,  be  either 
delivered  in  open  court,  or  filed  in  the  office  of  the  derk  of  the 
county  wherein  the  term  is  to  be  held. 

L.  1696.  ch.  946.  See  H  2072  and  2073,  ante. 

§  9076.  Motion  to  set  aside  "writ. 

An  alternative  writ  of  mandamus  cannot  be  quashed  or  sec 
aside  upon  motion,  for  any  matter  involving  the  merits.  A 
motion  to  set  aside  such  a  writ,  for  any  other  cause,  or  to  sot 
aside  or  quash  a  peremptory  writ  of  mandamus,  or  to  set  aside 
the  service  of  either  writ,  must  be  made  at  a  term,  whereat  the 
writ  might  have  been  granted. 

I  2076.  Contents  of  alternative  -wrltf  dcmiirrer  tkereto. 

The  statement,  contained  in  an  alternative  writ  of  mandamue. 
of  the  facts  constituting  the  grievance,  to  redress  which*  it«i9 
issued;  the  joinder  therein  of  two  or  more  su^  grievances;  iind 
the  command  of  the  writ,  are  subject  to  the  pvovisiods  of  ohsptor 
sixth  of  this  act,  respecting  the  statement,  in  a  complaint,,  of  the 
facts  constituting  a  cause  of  action;  the  joinder  therein  of  two 
or  more  causes  of  action;  and  the  demand  of  judgment  thereupon. 
The  person,  upon  whom  the  writ  is  served,  instead  of  making 
a  return  thereto,  may  file  in  the  office  where  the  writ  i#  retarnr 
able,  a  demurrer  to  the  writ;  or  he  may  file  a  demurrer  to  n 
complete  statement  of  facts  contained  in  the  writ,  as  oonstituting 
a  separate  grievance,  and  make  a  return  to  the  remainder  of  the 
writ.  A  demurrer  may  be  thus  taken,  in  a  case  where  n  defend- 
ant may  demur  to  a  complaint,  or  to  a  cause  of  action  separately 
stated  in  a  complaint,  as  prescribed  in  chapter  sixth  of  this  act; 
and  it  must  be  in  like  form. 


I  2077.  Foma  and  eoatoBta  of  rotnm* 

The  provisions  of  chapter  sixth  of  this  act,  relatlnir  to  the  form 
and  contents  of  an  answer,  containing  denials  and  flllegattons 
of  new  matter,  except  those  provisions  which  relate  to  the 
verification  of  an  answer,  and  to  a  counterclnim  contained 
therein,  apply  to  a  return  to  an  alternative  writ  of  mandnrnvvs^ 
showing  cause  against  obeying  the  command  of  the  writ.  For 
the  purpose  of  the  application,  each  complete  statpmont  of  fi»ctii, 
assigning  a  cause  why  the  command  of  the  writ  oucrht  not  to 
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be  obeyed,  la  regarded  as  a  separate  delence^  and  miiat  be  aepar 
ratelj  stated,  and  numbered* 
8ee  H  ^8.  400,  SOO  ud  MT.  aat*. 


§  3078.  Fartli«r  r«tmrii  o«.B»ot  be  compelled)  demttrrov 
to  vet«rB. 

A  person,  irho  has  made  a  return  to  an  alternatiTe  mandamui^ 
cannot  be  compelled  to  make  a  further  return.  The  people,  or 
the  relator,  may  demur  to  the  return,  or  to  any  complete  state- 
ment of  facts,  therein  separately  assigned  as  a  cause  for  disobey- 
'mg  the  command  of  tlie  writ,  on  the  ground  that  the  same,  ia 
insufficient  in  law,  upon  the  face  thereof. 

'  {  20T9.  Ismie  of  faet|  'vr&en  it  «rlae«« 

An  issue  of  fact  arises  upon  a  denial,  contained  In  the  return, 
of  a  material  allegation  of  the  writ,  or  upon  a  material  allegation 
of  new  matter,  contained  in  a  return;  unless  a  demurrer  thereto 
is  taken.  Where  the  people  or  the  relator  demur  to  a  complete 
statement  of  facts,  separately  assigned  as  cause  for  disobeying 
the  cemmand  of  tne  writ,  an  issue  of  f act  ariseSi  with  respect 
to  the  remainder  of  the  cetoni. 

8m  I  tot,  ants. 

I  aoeow  A99Uestloi»    of    eertaliS    proTlatoiui  of    cliaptef 


Oral  pleadings  upon  a  writ  of  mandamus  are  abolished,  andt 
QO  pleadings  are  allowed,  except  as  prescribed  in  the  foregoing 
tections  of  this  article.  The  provisions  of  title  second  of  chapter 
sixth  of  this  act  apply  to  the  writ  and  the  return;  except  that  it 
is  not  necessary  to  serre  a  copy  of  either,  upon  the  attorney 
for  the  adverse  party,  or  to  verify  either,  and  that  neither  can 
be  amended,  without  special  application  to  the  court,  or  stricken 
out  as  sham. 

I  2081.  Sorvflco  of  BOtlee  of  fHlnar  return,  and  demurrer^ 

Where  a  return  to  an  alternative  writ  of  mandamus  has  been 
filed,  the  attorney  for  the  defendant  making  it  must  serve,  upon 
the  attorney  for  the  people  or  the  relator,  a  notice  of  the  filing 
thereof.  Where  the  people  or  the  relator  demur  to  the  return, 
or  to  a  oart  thereof,  a  copy  of  the  demurrer  must  be  served  upon 
the  attorney  for  the  defendant,  within  twenty  days  after  thA 
service  of  such  a  notice.  Where  the  defendant  demurs  to  the 
writ,  or  to  a  part  thereof,  a  copy  of  the  demurrer  must  be  served 
upon  the  attorney  for  the  people  or  the  relator,  within  the  tim^ 
prescribed  by  law  for  filing  it. 

f  2068.  Sebse^veat  proceedlaars  the  same  a«  ia  an  aetlom* 

Except  as  otherwise  expressly  prescribed  in  this  act,  the  pro 
ceedings  after  issue  is  joined,  upon  the  facts  or  upon  the  law,  arc\ 
fai  all  respects,  the  same  as  in  action;  and  in  each  provision  of 
this  set,  relatfog  to  the  proceedings  in  an  action,  apply  thereto. 
For  the  purpose  of  the  application,  the  writ,  the  return,  and  the 
demnrrey  are  deemed  to  be  pleadings  in  an  action:  and  the  final 
order  Is  deemed  to  be  a  final  judgment,  and  may  be  entered  and 
docketed,  and  enforced,  with  respect  to  such  parts  tlioreof  as  nre 
not  enforced  by  a  peremptory  mandamus,  as  a  final  judgment  In 
ku  actiofi.      But  before  the  final  order  can  be  docketed,  or  an 
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execution  issued  thereupou,  an  enrollment  mast  be  filed  thei*eiip<MDi« 
tkB  a  judgment-roll  in  an  action.  For  that  purpose,  tbe  clerk  most 
attach  together  and  file  in  his  office,  a  certified  copy  ot  the  final 
order;  the  writ  and  the  return,  or  copies  thereof;  together  with 
the  same  papers,  #hich  &re  required  bj  law  to  ftre  ittcc^potated 
Into  a  judgment-roU  in  an  action.  Where  the  final  <KHlftr  I0  Ia 
/avor  of  the  people  or  the  relator,  it  must  award  a  peremptoij 
mandamus,  to  be  forthwith  issued. 
S  R.  S.  080.  i  66  and  part  of  f  67  <2  fidm.  606);  Oo.  Pn»c^  |  471. 

i  2083.  I>»ae  of  fact;  liow  triable. 

An  issue  of  fact,  joined  upon  an '  alternatiTe  writ  of  mandamtil^ 
must  be  tried  by  a  jury,  as  if  it  was  an  issue  joined  in  an  action 
specified  in  section  1)08  of  this  act;  unless  a  jwry  trial  is  waited, 
or  a  reference  is  directed  by  consent  pf  parties.  Where  the  writ 
was  issued  upon  the  relation  of  a  private  person,  the  relator  or 
the  defendant  is  entitled  to  a  verdict,  report  or  decision,  where 
he  would  be  entitled  thereto,  if  the  issue  was  joined  in  an  action, 
brought  by  the  relator  against  the  defendant,  to  recover  dam* 
ages  for  making  a  false  return. 

I  2084.    [Am'd,   1895.]    Id.;   wb«v« ,  trUkble* 

An  issue  of  fact,  joined  upon  an  alternative  writ  of  maadamns, 
granted  at  a  special  term  of  the  supreme  court,  is  triable  in  the 
county*,  wherein  it  Is  alleged  in  the  wHt,  that  ttie  niftteflal  faets 
took  place,  unless  the  court  directs  it  to  be  tried  elsewherei  An 
issue  of  fact,  joined*  upon  an  alteraative  writ  of  mandamus, 
granted  at  a  term  of  the  appellate  division  of  the  supreme  eourt^ 
is  triable  in  the  county,  which  determines  the  judicial  department 
wherein  the  application  for  the  writ  inust  be, .made;  nnless  the 
appellate  division  directs  it  to  be  tried  in  another  county  of  tba 
same  judicial  department.  Upon  the  trial  of  an  issue  of  facU 
joined  upon  an  alternative  writ  of  mandamus,  tbe  verdict,  report 
or  decision  must  be  returned  to,  and  the  final  order  thereupon 
must  be  made  by,  the  appellate  division  or  ths  Bpecial  term,  as 
the  case  requires. 

ti.  1896,  cb.  946. 

f  2086.  IAm*d,  1805.]  lasne  of  law  vpoA  general  term* 
»B«ndAniiiM|  how^  and  irbcre  triable. 

An  issue  of  law,  joined  upon  an  alternative  writ  of  maadamas, 
rranted  by  the  appellate  division,  muat  be  tried,  and  th«  finat 
order  thereupon  must  be  made,  by  the  appellate  divirioa. 

L.   1865,   ch.  046. 

I  2086.    [Am'd,  1890.]    Costa. 

Where  an  alternative  writ  of  mandamus  has  been  issued,  costs 
may  be  awarded,  as  in  an  action;  except •  that,  upott  makings  a 
final  order,  the  costs  are  in  the  discretion  of  the  court.  Where  an 
application  for  a  peremptory  writ  of  mandamuB  is  granted  or 
denied,  without  a  previoiw  alternative  mandamus,  cofftv  not  ex- 
ceeding fifty  dollars  and  disbursements,  may  be  awarded  to  either 
party,  as  upon  a  motion. 

JLl*S.5*';^iir»*  •  ^*  ^'^^-  ®*^^ '  ^-  ^^'  <?»».  2^.  I  &  (*  »Jtt.  e«)  I  L.  ii».  eta.  BT.  la 
meet  Sept.  1, 1899. 

I  2087.  (Am*d,  1805,  1018.1     Appeals. 

An  appeal  from  an  order  granting  a  per«Biptory  writ  of  maa* 
damns,   where  sa  alternative  wi^it  of  mandamus   waa  aot  pre- 

'SolUOliflDAl. 
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Tiously  issued,  and  an  appeal  from  an  ofder  in'aiitin^  or  denying 
an  application  for  au  alternative  writ  of  mandanias,  must  be 
taken  as  from  a  final  order  made  in  a  s^peciul  proceeding.  An 
appeal  from  a  final  order  made  upon  an  alternative  mandamus, 
must  be  taken  as  an  appeal  from  u  judgment;  and  each  pro^ 
virion  of  law,  relating  to  an  appeal  from  a  judgment,  either  to 
the  appellate  division  or  to  the  court  of  appealn,  is  applicable 
thereto.  But  where  an  appeal  is  taken,  as  prescribed  in  this 
s<!ction,  from  an  order  of  the  appellate  division,  granting  a 
peremptory  mandamus,  mad^  upon  an  original  application,  or 
from  a  final  order,  made  upon  an  alternative  mandamus,  granted 
at  the  appellate  division,  the  execution  .of  the  order  appealed 
from  shall  not  be  stayed,  except  by  the  order  of  the  same  ap- 
pellate division,  made  upon  such  terms,  as  to  security  or  other- 
wise, as  justice  requires. 

I..  1859,  «h.  174.  S  3  (4  Bdm.  683)  :  L.  1854,  cb.  270.  %  1  (4  Edm.  682), 
am'd:  L.   18U3,  cb.  940;   L.  19i:{,  ch.     574.      In  efre<t  Stpt.   1.   1913. 

S  2088.   [Am'dylOlS.]     IThen  relator  to  recover  damaares. 

Where  a  return  has  boon  made  to  an  alternative  writ  of  man- 
damus, issued  upon  the  relation  of  a  private  person,  the  court, 
upon  making  a  final  order  for  a  peremptory  mandamus,  must 
also,  except  where  said  writ  is  directed  to  a  state  officer  or 
officers,  or  an  officer  or  officers  of  a  municipal  or  private  cor- 
poration, if  the  relator  so  electa,  award  to  the  relator,  against 
the  defendant  who  made  the  return,  the  same  damages,  if  any, 
which  the  relator  might  recover,  in  an  action  against  tHat  de- 
fendant, for  a  false  return.  The  relator  may  require  his  dam- 
ages where  entitled  thereto  as  aforesaid,  to  be  assessed  upon 
the  trial  of  an  issue  of  fact,  if  the  verdict,  report,  or  decision 
is  in  his  favor.  Such  an  assessment  of  damages  bars  an  action 
for  a  false  return. 

2  R.  S.  587,  II  57  and  58  (2  Edm.  COS),  am'd ;  L.  1913,  ch.  574.  In 
effect  49cpt.   1,    1913. 

I  2080.  [Am'd^  18U5.1  Stay  to  proceedlnfiTM;  enlnrsrement 
of  time. 

The  proceedings  upon  a  writ  of  mandamus,  granted  at  a  special 
t«rm,  may  be  stayed,  and  the  time  for  making  a  n-turn,  or  for 
doing  any  other  act  thereuiwu,  as  prescribed  in  this  article,  may 
be  enlarged,  as  in  an  action,  by  an  order  made  by  a  judge  of 
the  court,  but  not  by  any  other  officer.  "Where  the  writ  was 
granted  at  a  term  of  the  appellate  division,  an  order  staying  the 
proceedings,  or  enlarging  tho  time  to  make  a  return,  can  lie  made 
only  by  a  justice  of  the  appellate  division  of  the  same  depart- 
eumt;  and  where  notice  has  bi*on  given  of  an  application  for  a 
naaudamus  at  a  term  of  tlio  aijpcllate  division  of  the  supreme 
court,  or  an  order  has  been  made  to  show  cause,  at  such  term, 
why  a  mandamus  should  not  issno,  a  stay  of  proceedings  shall 
not'  be  granted,   before   the  hearing,   by   any  court  or  judge. 

Id.,   S  59,  am'd.     Sop  L.  of  1S73,   |  3;  L.   1893,  ch.   946. 

i  20f>0.  Fine  It^  certnlu  cacteM. 

Where  a  final  order  awards  a  peremptory  mandamus^  directed 
to  a  public  officer,  board  or  other  body,  commanding  him  or  them 
to  perform  a  public  duty,  enjoini'd  upon  him  or  them  by  a  special 
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provision  of  law,  if  it  appears  to  the  court,  that  the  officer,  or 
one  or  more  members  of  the  board  or  body,  have,  without  just 
excuse,  refused  or  neglected  to  perform  the  duty  so  enjoined,  the 
court,  besides  awarding  to  the  relator  his  damages  and  costs,  as 
prescribed  in  this  article,  may,  in  the  same  order,  impose  a  fine, 
not  exceeding  two  hundred  and  fifty  dollars,  upon  the  oflScer,  or 
upon  each  member  of  the  board,  who  has  so  refused  or  neglected. 
The  fine,  when  collected,  must  be  paid  into  the  treasury  of  the 
»State;  and  the  payment  thereof  bars  any  action  for  a  penalty, 
incurred  by  the  person  so  fined,  by  reason  of  his  refoisal  or 
neglect  to  perform  the  duty  so  enjoined. 
2  E.  3.  587,  i  60,  am'd. 


C.16,t.2.a,5  PROHIBITION.  §$2091-94 

ABTICIiBS  FIFTK 

The  writ  of 


flte.  SOOl.  Kinds  of  writ;  how  granted. 

2092.  Wbeo  writ  granted  at  apecial  term. 
2003.  Id.;  bj  the  appeUate  dlTlslon  of  the  supreme  ecmut. 
a094.  Alternative  wtlt  must  issue  first;  Its  contents. 
;ttto6.  Id.;  when  retomaUe;  how  served. 

2096.  Absolate  writ  Issues,  unless  return  mads. 

2097.  Legal  objections,  bow  taken;  motion  to  quash  or  set  sside  wvik 
2096.  Betom  bj  party;  proceedlnga  when  he  adopts  judge's  return. 

2099.  Procesdlngs  sfter  retom;  trial  by  jury. 

2100.  Final  order;  costs. 

2101.  Appeals. 

219K.  Stay  of  proceedings;  enlargement  of  time 

i  20»1.   [Am'dy  1U13.]      Klnda  of  writ;  how  yrante^. 

A  writ  of  prohibitiuu  is  eitlier  altemntive  or  absoiuce.     The 

alteruatlTe   writ    may    be   granted    upou    au    affidavit,    ur    other 

written  proof,  showing  u  proper  case  therefor.     I'revious  notice 

of  the  application  must  be  given  to  a  judge  of  the  court,  or  to 

the   corporation   board,   or   other   body,   officer,   or   other   person 

to  which  or  to  whom  it  is  directed. 

2  R.  S.  687,  I  61  (2  Rdm.  609).  am'd.  See  I  2067.  ante.  Am'd.  L. 
1913.  ch.    {^.      In  effect  Sept.  1.  1913. 

i  2093.  When  writ  ffnustcd  at  npeelal  terns. 

Except  where  special  proTision  therefor  is  otherwise  made  in 
this  article,  an  alternative  writ  of  prohibition  can  be  granted 
only  at  a  special  term  of  the  court.  In  the  supreme  court,  the 
special  term  must  be  one  held  within  the  judicial  district,  em- 
bracing the  county,  wherein  the  action  is  triable,  or  the  special 
proceeding  is  brought,  in  the  course  of  which  the  matter,  sought 
to  be  prohibited  by  the  writ,  originated. 


to  be  prohibited  by  the  writ,  origii 
L.  1873,  ch.  70,  I  1;  see  i  2008,  ante. 


f   aoes.   rAmM,  1S»5.]      id.}  by  the  appellate    division   of 
the  enpreme  conrt. 

An  alternative  writ  of  prohibition  may  bo  granted  at  a  term 
of  the  appellate  division  of  the  supreme  court  only,  directed  gen- 
erally to  any  judge  holding,  or  to  hold,  a  specfal  term  of  the  same 
court,  or  directed  to  one  or  more  judges  of  the  same  court, 
named  therein,  in  any  case  where  such  a  writ  may  be  issued  out 
of  the  supreme  court,  directed  to  any  other  court,  or  to  a  judge 
thereof.  Such  a  writ  can  be  granted  only  at  the  term  of  the 
appellate  division  of  the  judicial  department,  embracing  the 
county,  wherein  the  action  is  triable,  or  the  special  proceeding 
is  brought,  in  the  course  of  which  the  matter,  sought  to  be  pro- 
hibited by  the  writ,  originated,  unless  a  term  of  the  appellate 
division  of  said  department  is  not  in  session;  in  which  case,  it 
may  Ik*  granted  at  a  term  of  the  appellate  division  in  an  adjoin- 
ing judicial  department. 

L.  1873.  ch.  70,  {  1,  am'd;  L.   I«n5.  ph.  940.     S<h>  f  2000,  ante. 

t 

i   a004.  Alternative  writ   mnat   lanne  llratt   Its   eontenfn. 

Bzcept  as  otherwise  specially  prescribed  by  law,  an  absolute 
writ  of  prohibition  cannot  be  issued,  until  an  alternative  writ 
has  been  issued  and  duly  served,  and  the  retwirn  day  thereof  has 
elapsed.     The  alternative  writ  must  be  directed  to  the  court  in 

627 


gg  aOWK-97  PROHIBmOK.  c.  16.  t.  3,  a.  R 

which,  or  to  the  judge  before  whom*  and  also  to  the  party  In 
whose  favor,  the  proceedings  to  be  restrained  were  taken,  or  are 
about  to  be  taken.  It  must  command  the  court  or  judge,  and  alsc 
the  party,  to  desist  and  refrain  from  any  further  proceedings  in 
the  action  or  special  proceeding,  or  with  respect  to  the  particular 
matter  "or  thing  described  therein,  as  the  case  may  be,  until  the 
further  direction  of  the  court  issuing  the  writ;  and  also  to  show 
cause,  at  the  time  when,  and  the  place  where,  the  writ  is  made 
returnable,  why  they  should  not  be  absolutely  restrained  from  any 
further  proceedings  in  that  action,  special  proceeding,  or  matter. 
The  writ  need  not  contain  any  statement  of  the  facta  or  legal 
objections,  upon  which  the  relator  founds  his  claim  to  relief, 
L.  1873,   ch.   70,  I  61,   in  part.    See  f  2076,  ante. 

I  2005.   [Am'd,   1805.]    Id.)   -v«'ben  returnable)  kOW  servc-d.^ 

The  writ  must  be  made  returnable,  either  forthwith  or  at  a 
day  certain,  before  the  term  which  granted  it,  or  upon  the  first 
day  of  a  future  term,  therein  specified,  at  which  application  for 
the  writ  might  have  been  made.  Where  it  is  granted  at  a  term 
of  the  appellate  division  in  a  judicial  department,  adjoining  that 
wherein  the  matter  originated,  it  may,  in  the  discretion  of  the 
court,  be  made  returnable  at  a  term  of  the  appellate  division  of 
either  department.  The  writ  must  be  served  on  the  court  or 
judge,  and  also  upon  the  party,  as  prescribed  by  law  for  the  serv- 
ice of  an  alternative  writ  of  mABdasiae.  A  copy  of  the  papers, 
upon  which  it  was  granted,  must  be  delivered  with  each  copy  of 
the  writ. 

See  Id.,  ft  61,  and  L.  1873,  ch.  70,  f  1,  and  part  of  f  4;  f  2071,  ante;  U 
1886.  ch.  046. 

S  2090.  [Am'd,  1885.]  Absolute  wvlt  tiisvea,  vnless  return. 
made. 

Where  the  alternative  writ  has  been  duly  served  upon  the 
court  or  judge,  and  upon  the  party,  the  relator  is  entitled  to  am 
absolute  writ,  unless  a  return  is  made  by  the  court  or  judge,  and 
by  the  party,  according  to  the  exigency  of  the  alternative  writ, 
or  within  such  further  time  as  may  be  granted  for  the  purpose. 
The  return  must  be  annexed  to  a  copy  of  the  writ;  and  it  must 
be  either  delivered  in  open  court,  or  fifed  in  the  ofiice  of  the  clerk 
of  the  county  where  the  writ  is  Returnable.  Where  the  party 
makes  a  return,  the  court  or  judge  must  also  make  a  return.  lu 
default  thereof,  the  judge,  or  the  members  of  the  court,  may  be 
punished,  upon  the  application  of  the  people  or  of  the  relator, 
for  a  contempt  of  the  court  Issuing  the  writ.  A  return  to  an  al- 
*ernative  writ  of  prohibition  cannot  be  compelled  in  any  other 
case. 

L.  1898,  ch.  946. 

I  900T.  lieval  obJectloBs,  bo-w  taken  |  motion  to  qnaali  Otf 
■et  aiilde  ^vrlt. 

An  alternative  writ  of  prohibition  cannot  be  quashed  or  set 
aside,  upon  motion,  for  any  matter  involving  the  merits.  An  ob- 
jection to  the  legal  sufficiency  of  the  papers,  upon  whieh  the  writ 
was  granted,  may  bo  tflkon  in  the  return.  A  motion  to  nuaah  an 
absolute  writ  of  prohibition,  or  to  set  aside  an  alternative  writ, 
for  any  matter  not  involving  the  merita,  must  be  made  at  a  ton 
where  the  writ  might  have  been  granted. 

See  {  907B,  ante. 
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5  2O06.  Refnrn  hy  party;  proceedlnc*  ^rben  be  Adopt* 
Svdare'B  return, 

A  return  to  an  alternative  writ,  when  mndfl  by  a  party,  muat 
be  Teritied  by  his  affidavit,  as  required  for  tf\e  veriticatlou  oi  a 
pleading:  in  a  court  of  record;  unless  it  consistH  only  of  objections 
to  the  legal  sufficiency  of  the  papers  upon  which  the  writ  wa« 
p-anted.  Where  the  party  unites  with  thn  court  or  Judge  in  a 
roiurn,  or  annexes,  to  the  court's  or  the  judge's  return,  an  in« 
bfrument  in  writing,  sabscrit^ed  by  him,  to  the  etfect  that  h« 
adopts  It,  and  relies  upon  the  matters  therein  contained,  as  snffi' 
cieuc  cause  why  the  court  or  judge  should  not  be  restrained,  as 
mentioned  in  the  writ,  he  is  thenceforth  deemed  the  sole  defend- 
ant in  the  special  proceeding;  except  that  where  a  final  order  is 
made,  awarding  an  absolute  writ  of  prohibition,  such  a  writ  must 
be  directed  to  the  party,  and  also  to  the  court  qs  the  judges 

Sectloa  03,  R.  8^  am        See  |  'VMS*  anit« 

I  aOMft.  [Aim'd,  18fMI.]    Prooeedlnvs  Aftev  retvirn;  trial  by 


Pleadings  are  not  allowed  upon  a  writ  of  prohibition.  Where 
an  alternative  writ  has  been  issued,  the  cause  may  be  disposed  of 
ivithout  further  notice,  at  the  term  at  which  the  writ  is  return- 
able. If  it  is  not  then  disiK>sed  of,  it  may  be  brought  to  a  hearing, 
upon  notice,  at  a  subsequent  term.  It  must  be  heard  at  a  term 
of  the  appellate  division  in  the  same  judicial  department,  or  at  a 
s:pecial  term  held  in  tLe  same  judicial  district,  as  the  case  may  be. 
Uhe  relator  may  controvert,  by  affidavit,  any  allegation  of  new 
matter  contained  in  the  return.  The  court  may  direct  the  trial 
of  any  question  of  fact  by  a  jury,  in  like  manner  and  with  like 
effect,  as  where  an  order  is  made  for  the  trial,  by  a  jury,  of  issues 
of  fact,  joined  in  an  action  triable  by  the  court.  Where  such  a 
direction  is  given,  the  proceedings  must  be  the  same,  00  upon  the 
trial  of  issues  so  joined  in  an  action. 

JecttoB  64,  B.  B..  am'd;  L.  1886*  ch.  948. 

I    aiOO*   Final    orderf   eosts. 

Where  a  final  order  is  made  in  favor  of  the  relator,  it  must 
award  an  absolute  writ  of  prohibition;  and  it  may  also  direct  that 
ail  proceedings,  or  any  specified  proceeding,  theretofore  taken 
in  the  action,  special  proceeding,  or  matter,  as  to  which  the  pro- 
hibition absolute  issues,  be  vacated  and  annulled.  The  writ  of 
consultation  is  abolished.  Where  a  final  order  is  made  against 
the  relator,  it  must  authorize  the  court  or  judge,  and  the  ad' 
verse  party,  to  proceed  in  the  action,  special  proceeding,  or  matter, 
as  if  the  alternative  writ  had  not  been  issued.  Costs,  not  exceed-* 
ing  fifty  dollars  and  disbursements,  may  be  awarded  to  eithet 
party,  as  upon  a  motion. 

8«cti«iu  68,  64,  en,  B.  S.,  am'd. 

I    2101.    [Am'd,   18»5,   1913. T      Appeals. 

An  order  granting  or  denying  an  application  for  an  alternative 

writ  of  prohibition,  and  a  final  order,  made  as  prescribed  in  the 

last  section,  can  be  reviewtMl  only  by  ap])ea\.     Where  the  order 

was  made  by  the  appellate  division,  the  execution  of  the  order 
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nppoalod  from  shall  not  he  stayed,  except  by  an  order,  made  tit 
a  term  of  the  aiipellate  diviHion  in  the  same  department  upon 
such  terms,  as  to  security  ur  otherwise,  as  justice  requires. 

Spo  L.  1873.  ch.  70.  f  3;  also,  |  2087,  ante;  L.  1895,  ch.  946;  L.  1913, 
Cb.    573.      In  effect  Sept.   1,  1913. 

I  2102.  [Am'dy  1896.]  Stay  of  proeecdlnarni  enlarvement 
of  time. 

The  proceedings  npon  a  writ  of  prohibition,  granted  at  a  special 
term,  may  be  stayed,  and  the  time  for  making  a  return,  or  for 
doing  any  other  act  thereupon,  as  prescribed  in  this  article,  may 
be  enlarged,  as  in  an  action,  by  an  order  made  by  the  judge  of 
the  court,  but  not  by  any  other  officer.  Where  the  writ  was 
granted  at  a  term  of  the  at)pellate  division,  an  order  staying  the 
proceedings,  or  enlarging  the  time  to  make  a  return,  can  be 
made  only  by  a  justice  of  the  appellate  division  of  the  judicial 
department  within  which  the  writ  is  returnable;  and  where 
notice  has  been  given  of  an  application  for  a  prohibition  at  a 
term  of  the  appellate  division,  or  an  order  has  bcH»n  made  to 
show  cause  at  such  term,  why  a  prohibition  should  not  issue,  a 
stay  of  proceedings  shall  not  be  granted,  before  the  hearing,  by 
any  court  or  judge. 

Sm  S  2089,  ante,  aA4  act  of  1873;  L.  1895.  cb.  M8. 
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ABT1CI.E:   SIXTH. 

The  lent  (^  OMeggment  of  damaget. 


"^ 


iiithoriied  by  Jaw,  to 
tniEe  poBHeHHiOQ  <ir  any  rem  pntiwrij'  wiiniu  the  State,  for  the  ns^ 
of  the  people  or  the  State,  and  he  caitaot  agree  with  the  otrner 
or  ownen  thereof  for  its  purehaBt!,  he  may  cause  application  to 
l>p  made  to  the  supreme  court,  at  a  epecial  term  thereof,  for  a 
writ  of  asaesament  of  damage,  which  mnat  be  franted  accord- 
ingly. 
iR.  s.aae,i«<iBdni.  MDi. 

I    XIOB.    'When    MiHdp    by    uttorBpy-cravral    or    dlatrlct- 

The  altorney-geiieral,  or  diBtrict-atloruey  of  the  county  iu 
n'hich  the  real  property  in  situated,  miint,  when  the  goveroor  twi 
illrpctfl,  make  the  application,  in  the  name  uf  the  governor:  and 
miixt  conduct  the  Huhi«equeut  procredings,  under  the  governor's 
direction. 

I  aiO«.  Wrtli   to   whom   dirrdrd. 

The  writ  must  be  directed  to  the  sheriff  of  th^  county  in 
which  the  res]  property  to  be  taken  is  situated,  unless  the  court 
directs  the  damu^ee  tor  the  takinK  to  be  assessed  by  a  jury  of 
another  county;  lu  which  case  the  writ  n>u«  be  issued  to  the 
sheriff  of   the   cotrnty,   front   which   the  jury   is   directed   to   be 

ld..[wtii(IW.ani'd.    SMIIlonuil  lim.uM 
I  2107.  Contnta    of   wfII. 

The  writ  must  descrilie  the  real  property  to  be  taken,  with  the 
like  certainty  as  is  rpqnireil  in  a  complniiit  in  an  action  of  eject- 
ment. It  UKiKt  command  the  sheriiT.  to  whom  it  is  directed,  tu 
inquire,  by  the  onihs  of  twelve  men  <>r  hiH  county,  qualified  to 
act  aa  trial  jurors  in  a  conrt  of  record,  whether  the  owner  or 
ownera  of  tbe  real  property,  or  any  of  them,  will  austain  any 
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damages  by  the  taking  thereof,  for  the  nse  of  the  people  of  the 
State;  and,  if  so,  the  amount  thereof;  and  that  he  return  the 
writ  to  the  supreme  court,  without  delajTi  witb  the  linking  oi 
the  jury  thereupon. 

2   B.   S.  688.    I  67. 

I   2108.   Notice    of  execution. 

The  sheriff,  immediately  after  the  delivery  of  the  writ  to  him, 
must  give  notice  of  the  time  when,  and  the  place  whcre^  the 
writ  will  be  executed,  by  publishinz  the  notice,  once  in  each  wook. 
for  at  least  three  successiTe  weeks,  in  a  newspaper  printed  iu 
his  county. 

Id.,  f  68. 

i  8109.  [Ain*d,  1896.7    Jurri  bow  procured.  ^ 

The  sheriff  must  notify  twelve  men  of  his  county.  Qualified 
to  act  as  trial  jurors  in  a  court  of  record,  to  attend  at  the  time 
and  place,  and  for  the  purpose,  specified  In  the  notice.  Each 
juror  must  be  notified,  as  a  juror  is  notified  to  attend  a  trial  term 
of  the  supreme  court.  Upon  his  failure  to  attend,  when  duly- 
notified,  his  attendance  may  be  compelled  by  attachment,  and  pro- 
ceedings may  be  taken  against  him.  and  he  may  be  punished  there- 
upon, by  the  supreme  court,  as  where  a  juror  duly  notified,  fails 
to  attend  at  a  trial  term  thereof.  The  sheriff  may  require  the 
attendance  of  a  talesman,  in  place  of  a  juror  notified  and  not 
appearing;  or  he  may  adjourn  the  proceedings,  for  the  purpose 
of  punishing  the  defaulting  juror,  or  compelling  Ills  attendance* 

Id.,  part  of  i  ,69;  L.  1885,   ch.  046. 

§  21  lO.  Juror  to  be  sw^orn. 

When  a  jury  has  been  procured,  the  sheriff  must,  before  the 
jurors  proceed  to  the  inquiry  conunanded  by  the  writ,  admin- 
ister to  each  of  them  an  oath,  that  he  will  diligently  inquire 
concerning  the  matters  specified  in  the  writ,  and  will  give  a 
true  verdict,  according  to  the  best  of  his  judgment,  without 
favor  or  partiality. 

Remainder  of  id.,  {  69. 

I  2111.  Jury   to   make   InqnlaltloB. 

After  being  sworn  as  prescribed  in  the  last  section,  the  jury 
must  view  all  the  real  property  described  in  the  writ,  and  con- 
sider the  value  thereof.  They  may,  in  the  dlscretfon  of  a 
majority  of  them,  hear  such  testimony  as  may  be  offered  by 
any  person  appearing,  respecting  the  value.  They  must  thereupon 
assess  the  damages,  which  the  owner  or  owners  of  the  real 
property  will  sustain,  by  beltig  deprived  thereof.  When  the 
real  property  consists  of  two  or  more  distinct  parcels,  owned, 
or  claimed  to  be  owned,  by  different  pemons,  the  jury  must 
assess  separately  the  value  of  each  distinct  parcel.  If  the  writ 
requires  them  so  to  do,  or  if  a  majority  of  them  think  proper 
■o  to  do.  If  they  cannot  agree,  aft^r  n  reasonable  time,  the 
•herlff  may  discharge  them,  and  publish  a  new  notice«  and 
procure  n  new  jury.  When  the  jurors  have  agreed,  they  mnvt 
make  >»n  inqnisition,  stating  the  sum  to  be  paid,  by  the  people 
of  the  Rtnte.  for  tnking  enrh  diutinct  parcel,  or  the  whole,  as  the 
case  reonires.  The  inquisition  must  be  signed  by  each  juror, 
and  by  the  sheriff;  and  the  sheriff  must  immediately  thereafter 
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Sle  tlie  Inquisition  anfl  the  writ,  ttlth  his  rctnrlt  to  the  writ, 
IB  the  office  of  the  clerk  oC  the  coumy  in  wliicii  the  rt%\  pro|>erty 
is  situated. 
2  R.  s.  58S.  I  m 

I  sua.  ITotto*  of  ttppUoAtioitf  tm  ••ert  thereupon. 

Within  three  Months  after  tho  trrit,  and  the  retvrn  theretOp 
with  the  inqnisition  thereupon,  hare  been  filed,  at  prescribed  iu 
Uie  last  section,  the  attorney-general^  or  district-attornej,  haTing 
charge  of  the  proceeding,  must  cause  to  be  publ'iHliod,  a  noticr, 
directed,  getieralljy  to  all  the  ewnorp  nnd  persons  Interested  in 
the  real  propertar}  dnKribing  the  property,  in  general  coucito 
tenna:  stating  when  and  where  the  writ,  return,  and  iuquitiitiou 
trere  filed,  and  requiring  the  persons  notified  to  show  cause, 
at  a  srpeeial  term  of  the  supreme  court,  to  be  held  at  a  time  and 
at  a  place  specified  In  the  notice,  why  the  inquisition  should  not 
he  confirmed;  or,  if  the  governor  so  directs,  why  the  inquisition 
should  not  be  set  aside.  The  notice  must  be  published,  at  least 
once  in  each  week,  for  three  successiTe  weeks,  in  a  newspaper 
printed  in  the  connty,  and  also  in  the  newspaper  printed  at 
Albany,  In  which  legal  notlcea  are  required  to  be  published. 

I  S118.  Court  may  m4»t  aside  Inqalsitioii* 

At  the  time  and  place  specified  in  the  notice,  the  court  must 
examine  Into  the  inquisition,  and  hear  such  allegntious.  and 
cHidaTits,  or  other  written  proofs,  as  may  be  presented  in  behalf 
cf  the  people,  or  any  owner,  or  person  interested.  If  the  court 
then,  or  at  the  time  and  place  to  which  the  matter  is  adjourned, 
determines  that  the  inquisition  is,  in  any  respect,  oxeeHHive,  un- 
just or  otherwise  materially  defective,  it  may  sot  aside  the  whole 
or  any  part  thereof;  and  may  direct  that  another  writ  issue,  or 
another  inquisition  be  taken,  to  supply  the  defects. 

t  R.  8.  US*  f  71.  siii*d. 

i  aH4«  Order  on  oonfirmlnir  inaalsltlon. 

If  It  appeara  to  the  court,  thaf  the  writ  has  been  duly  executed, 
tn  <Rrdsr  Innst  be  made,  and  entered  in  the  office  of  the  clerk 
of  th»  county,  in  which  the  real  property  to  be  taken  is  aituated« 
decUtffng  that  the  people  of  the  8taie,  upon  paying  into  court 
the  amount  of  the  damages  assessed  by  the  inquisition,  shall 
be  entitled  to  an  absolute  estate  in  the  real  pronerty  describe 
in  the  writ,  and  in  the  appurtenances  belonging  thereto^ 

14.,  8  72.  am'd.    See  I  2116.  post. 

I  2116.  State  treasvrer  to  pay  damaares,  etc.,  to  fforernor. 

The  State  treasurer,  on  the  warrant  of  the  comptroller,  must 
pay  to  the  governor,  out  of  any  money  in  the  treasury,  appro- 
priated for  that  purpose,  snfiicient  money  to  pay  the  damages 
assessed,  pursuant  to  the  foregoing  provisions  of  this  articley 
and  the  costs  and  expenses  of  the  proceedings. 

Id.,  f  78.  •m'd;  1  B.  8.  170.  177,  |  1  (1  Edm.  170.  177) 

I  8116.  Governor  to  pay  damaRes  Into  eonrt. 

'Immediately  after  the  receipt  by  the  governor,  as  prescribed 
In  the  last  s<>ction.  of  sufficient  money  to  pay  the  dnninpps,  ho 
must  pay  it  into  court:  nnd  thereupon  the  ahpolutf*  tiMo  to  the 
real  property  e»~  to  be  taken,  vests  in  the  people  of  the  State, 

Sm  Id.  I  72. 
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i  21  IT.  [Am*dy  1806.]    InTeatment  of  money  00  paid. 

If  an  application  for  the  money  paid  into  court  is  not  made* 
as  prescribed  in  the  next  section,  within  sixty  days  after  the 
payment  into  court,  the  appellate  division  of  the  supreme  court 
in  that  judicial  department,  may  provide,  by  order,  for  the 
investment,  ander  the  direction  of  the  ooort,  of  the  money,  and 
of  the  interest  to  arise  therefrom,  in  permanent  secarities,  for 
the  benefit  of  the  owners. 

2  B.  8.  688.  f  74,  am'd;  L.  1886,  cb.  946. 

I  2118.  [Am'd,  1885.]    How  obtained  by  claimant. 

A  person  claiminsr  to  have  been  an  owner  of  or  interested  in» 
the  property,  when  it  was  so  taken,  may  present  to  the  appellate 
division  of  the  supreme  court,  at  a  term  thereof,  held  In  the  jo- 
dicial  department  embracing  the  county,  wherein  the  property 
is  situated,  a  petition,  praying  for  the  payment  to  him  of  tlie 
whole  or  any  part  of  the  money  so  paid  into  court,  or  ot  the 
income  remaining  uninvested,  or  both;  or  for  the  tranbfer  to 
him  of  the  whole  or  any  part  of  the  securities,  in  whi^h  it  has 
been  invested.  The  court  must  thereupon  take  such  measures* 
as  it  deems  proper,  to  ascertain  the  rights  and  Interests  of  the 
petitioner,  and  of  all  other  persons,  who  were  owners  of  or 
interested  in  the  property,  or  who  are  personnl  representatlTee, 
or  heirs,  of  owners  or  persons  so  interested,  and  to  cause  notice 
of  the  application  to  be  given  to  those  persons;  and  it  must  cause 
the  money  to  be  paid,  or  the  securities  to  be  transferred,  to  the 
several  persons  entitled  thereto,  in  accordance  with  the  rights 
and  interests  thus  ascertained. 

Id..  S  76  and  part  of  i  74.  am*d  aod  coMolidated;  L.  1886,  cb.  846. 


I  2110.  Talclnv  lands  by  tbo  United  Btt^i 

When  the  legislature  of  the  Btate  consents  to  the  taking  of 
any  real  property  within  the  State,  for  the  use  of  the  people  of 
the  United  States,  a  writ  of  assessment  of  damages  may  be 
issued;  and  the  proceedings  thereupon  must  be  in  accordance 
with  the  provisions  of  this  article;  except  that  the  applic::tion 
for  the  writ  must  be  made,  and  the  subsequent  proceedings  most 
be  conducted,  by  fbe  attorney  of  the  United  States,  for  the 
district  embracing  the  county  wherein  the  real  property  is 
situated. 

Id.,  I  76.  am'd. 
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article:  seventh. 

Tk€  trrit  of  certiorari,  to  review  the  determination  of  an  inferior 

tribunal, 

S»c.   2120.  Caaet  where  writ  majr  Imue. 

2121.  2122.  Caaea  where  It   cannot  laaue. 

212:{.  Wh^n  issued  from  supreme  court. 

2124.  When    from   another   court. 

J12&.  Limitation  of  time  for  review. 

2126.  Id.;  in  case  of  dlsabUity. 

2127.  Application  for  writ;  where  and  how  made, 

2128.  When  notice  necessary;  service  thereof. 

2129.  To  whom  writ  directed. 
2190.  Mode  of  service. 

2131.  Stay  of  proceedings. 

2132.  When  and  where  writ  returnable. 

2133.  Subsequent  proceedings  as  in  an  action. 

2134.  Return;  when  and  how  made. 

2136.  Id.;  how  compelled;  fees  for  making. 
8136.  Id.;   after  term  of  office  expired. 

2137.  When  third  person  maj  be  brought  in. 

2138.  Hearing  upon  return. 

2139.  Id.;  upon  affidavits. 

2140.  Questions  to  be  determined. 

2141.  Final  order  upon  the  hearing. 

2142.  Restitution  may   be  awarded. 

2143.  Costs. 

2144.  Entry  and   enrollment  of  final  order. 

2145.  Effect  thereof. 

2146.  "  Body  or  officer  '*  ;   "  determination  **  ;   wliat  they  include. 

2147.  Application  of  this  article  to  certain  special  cases. 

2148.  Id.;  to  civil  cases  only. 

f  S1.20,  C««eii  w^here  vrrlt  may  l>aue« 

The  writ  of  certiorari  regulated  in  this  article,  except  the  writ 
specified  in  section  2124  of  this  act,  is  issued  to  review  the  deter- 
mination of  a  body  or  officer.  It  can  be  issued  in  one  of  the  fol- 
ic* wing  cases  only: 

1.  Where  the  right  to  the  writ  is  expressly  conferred,  or  the 
issue  thereof  is  expressly  authorized,  by  a  statute. 

2.  Where  the  writ  may  be  issued  at  common  law,  by  a  court 
of  general  jurisdiction,  and  the  right  to  the  writ,  or  the  power  of 
the  court  to  issue  it,  is  not  expressly  taken  away  by  a  statute. 

I  2121.  Ca«eB  ^rliere  It  cannot  Isiine. 

A  writ  of  certiorari  cannot  be  issued,  to  review  a  detorminatiou, 
made,  after  this  article  takes  effect,  in  a  civil  action  or  special 
proceeding,  by  a  court  of  record,  or  a  judge  of  a  court  of  record. 

See  Sf  1359  and  1367.  also  f  2,   ante. 

f  2122.  Tbe  name. 

Except  as  otherwise  expressly  prescribed  by  a  statute,  a 
writ  of  certiorari  cannot  be  issued,  iu  either  of  the  following 
cases: 

1.  To  review  a  determination,  which  does  not  finally  determine 
the  rights  of  the  parties,  with  respe<'t  to  the  matter  to  be  reviewed. 

2.  Where  the  determination  can  be  adequately  reviewed,  by  an 
appeal  to  a  court,  or  to  some  other  body  or  officer. 

3.  Where  the  body  or  officer,  making  the  determination,  is 
expriessly  anthorized,  by  statute,  to  rohepr  the  matter,  ypon  the 
relator's   application;    unless   the   determination    to   be   reviewed 
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was  made  upon   a   rehearing,   or   the   time   within    which    iHe 
relator  can  procure  a  rehearing  has  elapsed. 

i  2128.  [Am'dy  1895.]    When  t««iied  flrom  Bvpreme  court. 

A  writ  of  certiorari  can  be  issued  only  out  ot  the  supreme 
court,  except  in  a  case  where  another  court  la  ezpreasly  author- 
ized by  statute  to  issue  it. 

L.    ISOG.'ch.   946. 


S  2124.  l\'hen  from  another  oourt* 

Any  court  ot  record,  exercising  Jurisdiction  of  an  appellate 
nature,  may  issue  a  writ  of  certiorari,  requiring  the  body  or 
officer  whose  proceedings  are  under  review,  to  make  a  return 
to  the  court  issuing  the  writ,  at  a  time  ana  place,  Axed  by  the 
court,  and  designated  in  the  writ,  for  the  purpose  of  onpplyingr 
any  diminution,  variance  or  other  defect,  In  the  record  or  other 
papers,  before  the  court  issuing  the  writ,  in  any  case  where 
justice  requires  that  the  defect  should  be  supplied,  and  adequate 
relief  cannot  be  obtained  by  means  of  an  order* 

2  R.  S.  699.  f  45  (2  Edm.  021).    Bee  I  1210,  anU.  ^, 

I  2125.  Limitation  of  tlmo  for  roTle^vr* 

Subject  to  the  provisions  of  the  next  section,  a  writ  of  cer- 
tiorari to  review  a  determination  must  be  granted  and  served, 
within  four  calendar  months  after  the  determination  to  be 
reviewed  becomes  final  and  binding,  upon  the  relator,  or  the 
person  whom  he  represents,  either  in  law  or  in  fact. 


I  2126.   [Am*d,  1885.]    Id.)  In  cane  of  dlBablllty. 

The  appellate  division  of  the  supreme  court  may  grant  the 
writ,  at  any  time  within  twenty  months  after  the  expiration  of- 
the  time  limited  in  the  last  section,  where  the  relator,  or  the 
person  whom  he  represents,  was  at  the  time  when  the  determina- 
tion to  be  reviewed  became  final  and  binding  upon  him,  either 

1.  Within  the  age  of  twenty*one  yean;  or 

2.  Insane;  or 

8.  Imprisoned   on   a   criminal   charge,    or   in   execution    tipoib 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  life. 
U  1896,  eb.  946.    See  8  2091,  ante. 

I  2127.  [Am'd,  1885.]  Application  for  wrlt|  wlaoro.and 
how  made. 

An  application  for  the  writ  must  be  made  by,  or  in  behalf  «f, 
a  person  aggrieved  by  the  determination  to  be  reviewed;  mast 
be  founded  upon  an  aflidavit,  or  a  verified  petition,  which  may 
be  accompanied  by  other  written  proof;  and  must  snow,  a  proper 
case  for  the  issuing  of  the  writ.  It  can  be  granted  only  at  f 
term  of  the  appellate  division  of  the  supreme  court  or  at  special 
term:  and  the  granting  or  refusal  thereof  is  discretionary  with 
the  court, 

L.  1847.  cli.  280.  i  17  (4  Edm.  661);  L.  189S,  ch.  946. 

I  2128.  IVIien  notice  neeeaaarri  aerrleo  thereof. 

Until  provision  is  made,  in  the  general  rules  of  practice,  for 
requirir?,  or  <^*}»non»iPir  with  notice  of  the  application  for  the 
writ,  the  court  to  which  the  application  for  the  writ  ia.made, 
may,  in  its  discrotion.  require  or  dispense  with  notice.  A 
notice,  when  it  is  necessary,  must  be  served,  with  ooplea  at  Uie 
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papers  upon  which  the  application  la  to  be  made,  opon  the  body 
or  ouicer,  whose  determination  is  to  be  review ea,  or  upon  sncb 
other  person  as  the  court  directs,  as  prescribed  in  this  article 
lor  the  service  of  a  writ  of  certiorari.  The  service  must  be 
made,  at  least  eight  days  before  the  application,  unless  the 
court,  by  an  order  to  snow  cause,  prescribes  a  shorter  time. 
Where  notice  Is  given,  the  person  served  may  produce  affidavits 
or  otner  written  proois,  upuu  the  merits,  lu  opposiiion  to  tae 
application. 

i  8180.  To  wbom  y^rkt  directed. 

Tne  writ  moat  be  directed  to  the  body  or  officer,  whose  deter- 
mination is  to  be  reviewed;  or  to  any  other  person  having  the 
eiMUKly  of  the  record  or  other  papers  to  be  certified;  or  to  both, 
if  nef*euaryl  Where  it  is  brought  to  review,  the  determination 
of  a  board  or  body,  othei  than  a  court,  if  an  action  would  lie 
against  the  board  or  body,  in  its  associate  or  official  name,  it 
must  be  directed  to  the  board  or  body,  by  that  name;  otherwise 
it  must  be  directed  to  the  members  thereof,  by  their  names. 

i  8130.  Mode  of  service. 

A  writ  of  certiorari  must  be  served  as  follows,  except  where 
different  directions,  respect iug  the  mode  of  service  thereof,  are 
given  by  the  court  granting  it: 

1-  Where  it  is  directed  to  a  person  or  persons  by  name,  or 
by  his  or  their  official  title  or  titles,  or  to  a  municipal  corpora- 
tion, it  must  be  served,  upon  each  officer  or  other  person,  to 
whom  it  is  so  directed,  or  upon  the  corporation,  in  the  same 
manner  as  a  summons  in  an  action  brought  in  the  supreme 
court,  except  ma  prescribed  in  the  next  two  subdivisions  of  this 
sectiour 

2.  Where  it  is  directed  to  a  court,  or  to  the  judges  of  a 
court,  having  a  cleric  appointed  pursuant  to  law,  service  upon 
the  court,  or  the  judges  thereof,  may  be  made  by  filing  the 
writ  with  the  clerk. 

3.  Where  it  is  to  be  served  upon  any  other  board  or  body, 
or  upon  the  members  thereof,  it  may  be  served  as  prescribed 
in  section  2071  of  this  act,  for  service,  upon  a  like  board  or 
body,  of  an  alternative  writ  of  mandamus. 

See  I  2071.  ante;  2  R.  d.  602.  9  68  (2  Edm.  625),  and  2  R.  S.  500.  §  45 
|2  Edm.  621). 

I  2181.   StAy   of  pi-oeeedtngrs. 

Except  as  prescribed  in  this  section,  a  writ  of  certiorari  does 
not  stay  the  execution  of  the  doterraination  to  bp  roviowed,  or 
affect  the  power  of  the  body  or  officer,  to  which  or  to  whom  it 
is  addressed.  The  court,  wnich  grants  the  writ,  may  in  its  dis 
cretion,  and  upon  such  terms,  as  to  the  security  or  otherwise, 
as  justice  requires,  direct  by  a  clause  in  the  writ,  or  by  a 
separate  tfrder,  that  the  execution  of  the  determmation  be 
stayed,  pending  the  certiorari,  and  until  the  further  direction 
of  the  court.  A  bond,  undertaking,  or  other  security,  given  to 
procure  such  a  stay,  is  valid  and  effectual,  according  to  its  terras, 
in  favor  of  a  person  beneficially  interested  in  upholding  the  de- 
termination to  be  reviewed,  who  is  admitted  as  a  party  to  the 
special  proceeding,  as  prescribed  in  section  2137  of  this  act. 

I  2132.  Wben  and  'wbere  Trrlt  retnrnable. 

A  writ  of  certiorari  must  be  made  returnable,  within  twenty 
flays  after  the  service  thereof,  at  the  office  of  the  clerk  of  the 
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court.  If  it  was  issued  from  the  supreme  court,  it  must  be  made 
returnable  at  the  office  of  the  clerk  of  the-  couuty,  designated 
therein,  wherein  the  determination  to  be  levit-wid  was  made;  and 
if  the  county,  designated  in  ihe  writ,  is  noi  l^^e  proper  county,  the 
court,  upon  motion,  may  amend  the  writ  accoruiugiy.  Thereupon, 
all  papers  on  file  must  be  transferred  to  the  clerk  of  the  count/t 
where  the  writ  is  made  returnable  by  the  auiendmeut. 
See  §  2138,   poet. 

I  2133.  Siib0e«iiieiit  proceedlngr^  a0  in  an  notion. 

After  a  writ  of  certiorari  has  been  issued,  the  time  to  make  & 
return  thereto  may  be  enlarged,  or  any  other  order  may  be 
made,  or  proceeding  taken,  in  the  cause,  iu  relation  to  any  mat- 
ter not  provided  for  in  this  article,  as  a  similar  proceeding  maj' 
be  taken  in  an  action,  brought  in  the  same  court,  and  triable  ik 
the  county  where  the  writ  is  returnable. 

1  2134.  Return  I  -vrlien  nnd  IkOTv  ninde. 

The  clerk,  with  whom  a  writ  of  certiorari  is  filed,  and  each 
person,  upon  whom  a  writ  of  certiorari  is  served  as  prescribed 
in  section  2130  of  this  act,  must  make  and  annex  to  the  writ,  or 
to  the  copy  thereof  served  upon  him,  a  return,  with  a  transcript 
annexed,  and  certified  by  him,  of  the  record  or  proceedings,  and  a 
statement  of  the  other  matter,  specified  in  and  required  by  the 
writ.  The  return  must  be  filed  in  the  office  where  the  writ  is 
returnable,  according  to  the  command  thereof. 

2  B.  S.  599,  H  tf  and  46  (2  Bdm.  621). 

i  2185.  Id.  I  hofr  contpelledi  fees  for  mnldnff. 

If  a  return  is  defective,  the  court  may  direct  a  further  retom. 
An  omission  to  make  a  return,  as  required  by  a  writ  of  ceiv 
tiorari,  or  by  an  order  for  a  further  return,  may  be  punished,  as 
a  contempt  of  the  court.  But  a  judge  or  clerk  shall  not  be  thuB 
punished,  unless  the  relator,  before  the  time  when  the  return  la 
required,  pays  him,  for  his  return,  the  sum  of  two  dollars,  and,  in 
addition,  ten  cents  for  each  folio  of  the  copies  of  papers  required 
to  be  returned. 

Glee  2  R.  S.  676.  {  88  (2  Bdm.  696).  and  f  2006.  ante. 

{  2130.  Id.  I  nfter  ternt  of  olllce  expired. 

A  writ  of  certiorari  may  be  issued  to,  nnd  a  return  to  a  writ  of 
certiorari  may  be  made  by,  an  officer,  whose  term  of  office  hns  ex- 
pired. Such  an  officer  may  be  punished  for  a  failure  to  make  a  re- 
turn to  the  writ,  as  required  thereby;  or  to  make  a  further  return, 
as  required  by  an  order  for  that  purpose. 

i  2137.  [Am'd,  1805.]  Wl&en  third  person  mnr  be  bronffM 
In. 

Upon  the  application  of  a  person,  specially  and  beneficially  in- 
terested in  upholdinfr  the  detprmination  to  be  reviewed,  the  court 
may,  in  its  disrretion,  admit  him  as  a  party  defendant  in  th» 
special  prnceedinfrs,  upon  such  terms  as  justice  requires.  And  a 
term  of  the  appellnte  division  of  the  supreme  court,  at  which  the 
cause  is  noticed  for  hearing,  and  is  placed  upon  the  calendar,  m'^y. 
in  a  proper  case,  direct  that  notice  of  the  pendency  of  the  special 
proceeding  be  given  to  any  person,  in  such  a  manner  as  it  thinks 
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proper;  and  may  auspend  the  hearing  until  notice  is  giyen  ac* 
cordlngiy. 

L.    180B,   ch.   Me. 

i  :S19S»   [Am*d,  1805.]    Hearlnv  upon  return. 

The  cause  must  be  heard  at  a  term  of  the  appellate  division  ol 
the  supreme  court,  held  within  the  judicial  department,  embracing 
the  county  where  the  writ  was  returnable.  Either  party  may  no- 
tice it  for  hearing,  at  any  time  after  the  return  is  complete.  Ex- 
cept as  preBcrit)ed  in  the  next  section,  ii  must  oe  heard  upon  the 
writ  and  return,  and  the  papers  upon  which  the  writ  was  granted. 

I*.    1806,   cb.   946. 

1  2$18a.   Id.  I   itpon  affldairtts. 

If  the  officer  or  other  person,  whose  duty  it  is  to  make  a  return, 
dies,  absconds,  removes  from  the  State,  or  becomes  insane,  aftet 
the  writ  is  issued,  and  before  making  a  return,  or  after  making  an 
insufficient  return;  and  it  appears  that  there  Is  no  other  officer  or 
person,  from  whom  a  sufficient  return  can  be  procured  by  means 
of  a  new  certiorari;  the  court  may,  in  its  discretion,  permit  affi- 
davits, or  other  written  proofs,  relating  to  the  matters  not  suffi- 
ciently returned,  to  be  produced,  and  may  hear  the  cause  accord- 
ingly. The  court  may  also,  in  its  discretion,  permit  either  party 
to  produce  affidavits,  or  other  written  proofs,  relating  to  any  al- 
leged error  of  fact,  or  any  other  question  of  fact,  which  is  essential 
to  the  jurisdiction  of  the  body  or  officer,  to  make  the  determina- 
tion to  be  reviewed,  where  the  facts,  in  relation  thereto,  are  not 
sufficiently  stated  in  the  return,  and  the  court  is  satisfied  that 
they  cannot  be  made  to  appear,  by  means  of  an  order  for  a  fur- 
ther return. 

2  S.  8.  2T1,  f  261  (2  Edm.  280);  Co.  Proe.,  {  868. 
I  2140.  <|iie0tions  to  be  determined. 

The  questions,  involving  the  merits,  to  be  determined  by  the 
eoart  upon  the  hearing,  are  the  following,  only: 

1.  Whether  the  body  or  officer  had  jurisdiction  of  the  subject- 
matter  of  the  determination  under  review. 

2.  Whether  the  authority,  conferred  upon  the  body  or  officer, 
In  relation  to  that  subject-matter,  has  been  pursued  In  the  mode 
required  by  law,  in  order  to  authorize  it  or  him  to  make  the 
determination. 

3.  Whether,  in  makiug  the  determination,  any  rule  of  law, 
affecting  the  rights  of  the  parties  thereto,  has  been  violated,  to 
the  prejudice  of  the  relator, 

4.  Whether  there  was  any  competent  proof  of  all  the  facts, 
necessary  to  be  proved,  in  order  to  authorize  the  making  of  the 
determination. 

5.  If  there  was  such  proof,  whether  there  was,  upon  all  the 
evidence,  such  a  preoonderance  of  proof,  against  the  existence  of 
any  of  those  facts,  that  the  verdict  of  a  jury,  affirming  the  exist- 
ence thereof,  rendered  in  an  action  in  the  supreme  court,  trinble 
by  a  jury,  would  be  set  aside  by  the  court,  as  against  the  weight 
of  evidence. 

I  2141.  Final  order  vpon  the  hearing. 

The  court,  upon  the  hearing,  may  make  a  final  order,  nnnnllinff 
or  confirming,  wholly  or  partly,  or  modifying,  the  determination  re- 
viewed, as  to  any  or  all  of  the  parties. 

L.  1868,  cb.  828.  i  6. 
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I  »14a.  Restitutioa  m»y  be  awardeO. 

Where  the  determination  reviewed  is  annulled  or  modified,  ike 
court  may  order  and  enforce  restitution,  in  like  inannert  with 
like  effect  and  subject  to  the  same  conditions,  as  wnere  a  judg- 
ment is  reversed  upon  appeal. 

See  i   1892,  ante. 

i    2143.  CoBt0. 

Costs,  not  exceeding  fifty  dollars  and  disbursements,  may  be 
awarded  by  the  final  order,  in  favor  of  or  against  either  ];>arty, 
in  the  discretion  of  the  court, 

See  SS  2086  and  2100,  ante;  alao,  {  20O7,  ante. 

I  2144.  Bntrjr  and  enroll memt  of  llmal  order* 

The  final  order  of  the  court  upon  the  certiorari  must  be  entered 
in  the  office  of  the  clerk  where  the  writ  was  returnable.  But 
before  it  can  be  enforced,  an  enrollment  thereof  must  be  filed. 
For  that  purpose,  the  clerk  must  attach  together,  imd  file  in  hts 
ofiice.  the  papers  upon  which  the  cause  was  heard;  a  certified 
copy  of  the  final  order;  and  a  certified  copy  of  each  order,  whioh 
in  any  way  involyes  the  merits,  or  neoessarily  affects  the  final 
orders 

See  H  1287.  1346,  and  ISM,  ante. 

I  8145.  SSICect  thereof. 

The  filing  of  the  enrollment  in  the  ofllce  of  the  clerk  where 
the  final  order  is  entered,  as  prescribed  in  the  last  section,  la  a 
suflldent  authority  for  any  proceeding,  by  or  before  the  body 
which,  or  the  ofiicer  who,  made  the  determination  reviewed,  wUch 
the  final  order  of  the  court  directs  or  permits.  But  where  the 
execution  of  the  final  order  is  stayed  hy  an  apiieal  to  the  eonrt  of 
appeals,  the  proceedings  below  are  stayed  in  like  manner. 

See  f  1846,  ante. 

I  2146.  «  Bodir  or  o«eer  *^  |  **  deter ailaatiOB  *»  |  wteat  thmy 
Inelade. 

The  expression,  "  body  or  officer  **,  as  used  in  this  artleldi  in- 
cludes every  court,  tribunal,  board,  corporation,  or  other  person, 
or  aggregation  of  persons,  whose  determination  may  be  reviewed 
by  a  writ  of  certiorari;  and  the  word,  "determination",  as  tt^ed 
in  this  article,  includes  every  judgment,  order,  decifilon.  adjudick- 
tion,  or  other  act  of  such  a  body  or  officer,  which  is  sunject  to  be 
BO  reviewed. 

I  2147.  Application    of    this    article    to  certain    special 

oases. 

Where  the  right  to  a  writ  of  certiorari  is  expressly  conferred, 
or  thc^  issuing  thereof  is  expressly  authorised,  by  a  statutOi  passed 
before,  and  remaining  in  force  after,  this  article  takee  effect,  this 
article  does  not  vary,  or  affect  in  any  manner,  any  proTlsion  of 
the  former  statute^  which  expressly  prescribec  a  different  regula- 
tion, with  respect  to  any  of  the  proceedings  upon  the  certk>rari 
to  be  issued  thereunder. 

I  2148.  Id.;  to  civil  cases  only. 

This  article  is  not  applicable  to  a  writ  of  certiorari,  brought  to 
review  a  determination  made  in  any  criminal  matter,  except  a 
criminal  contempt  of  court.^ , 
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CHAPTER  XVII. 
Certain  Special  Proceedings  Instituted  Without  Writ 


• 


TITLB       L—  ProeMdingi  Belatiif  to  ImMl?«at  Dtbten  uii  i*  PrIloMrt. 

TITIB      n.  —  Saaaarjr  ProoMdUgf  U  B»eof«r  ih«  PommsIob  of  lUal  Vrofrij, 

TITIiB    III.— PfBMdUft  to  Paalili  a  CoatoMpi  of  Coait,  otkor  thaa  a 
Crlatlaal  Coatoaifft. 

TTTLI     IT.—  Proooodlafff  to  Colloct  a  Flao. 

TTTLS      v.—  Proeoodlaf  ■  to  DiseoTor  the  Doftth  of  a  Toaaat  for  Life. 


TITIil  TL—  Proeoodlairi  fbr  tbe  Appolatneat  of  a  Coianlttoo  of  the  Persoa 
aad  of  tie  Proaortir  of  a  Laaatte,  Idiot,  or  a  MaHtaal  Braak« 
ard ;  Geaeral  Powers  aa4  Daties  of  tho  CoaiaiUiee. 


TITLK  TIL—  Proceodiaini  for  tho  Bifpoeitloa  of  tlio  Reftl  Property  of  aa 
lafluit,  Laaatle,  Idiot,  or  Habltaai  Draakard. 

TITLI TIIL—  IrMtratloao. 

TRLI    IX.—  Proeoodlafi  to  Forecloee  a  Mortfrof e  bj  AdTertlieaieat. 

TITLB      X.—  ProeoodUfff  to  Chaaf  e  tho  Naaie  of  aa  ladlf  idaal. 

TITLB    XL—  Prooeodlagf  for  the  Tolaatarj  DiMolatloa  of  a  Gorporatloa. 

TITLB  Xn.— Proeoediags  gapploaioatary  to  aa  Bxeeatloa  liraiaet  Property. 

TITLE  L 
Proceedings  relating  to  insolvent  debtors  and  to  prisoners. 

Article  1.  Dtecbarge  of  an  Insolvent  from  hie  debts. 

a.  Bxemptlon    from    arrest,    or   disc  barge    from    imprisonment,    of    en 

ineolTent  debtor. 
8.  Diecbarge   of   en    imprisoned   Judgment    debtor  from   ImprlEonment. 
4.  Oare  of  the  property  of  a  person  confined  for  crime. 

article:  first. 

Discharge  of  an  insolvent  from  his  debts. 

Sec.  3148.  Who  may  be  discharged. 

2160.  To  what  court  application  to  be   made. 

2161.  Contents   of   petition. 

2162.  Consent   of   creditors   to   l)e   annexed. 

2163.  Consent  of  executor,   admlnlstrutor.    receiver,    etc. 

2164.  Id.;  of  corporation,  etc. 
2166.  Id.;  of  partnership. 

2166.  Effect   of    consent    where    petitioner    Is   a    Joint   debtor. 

2167.  Consent  of   purchaser  of  debt.   etc. 

2168.  Consenting  creditor  must   rellnqnlHh   security. 
2160.  Penalty  if  creditor  swears   falsely. 

2160.  AiBdoTit  of  consenting  creditor. 

2161.  When  non-resident  creditor  to  annex  account,  etc. 

2162.  Petitioner's  schedule. 
2168.  His  affldaylt. 

2164.  Order  to  show  cause. 

2166.  How  order  published   and   served. 

2166.  Hearing. 

2167.  Putting  cause  on  calendar. 

2168.  Opposing  creditor  to  file  specifications,  and  may  demand  Jaiy  trlaL 
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mlm  «»[»«>  OP  endlton. 

lo  Ui«  BDtud  iutfli  and  th*  Stal 

d  tiam  impriioiiiDast. 

k1  od  ddUod  to  neit«  (MM  «I  ■: 


H  2i4»-ai«T.    [RepealeJ  by  L.  1909,  ch. 
I.an'H,  tit.  Debtor  suil  Creditor  Law,  ||  50- 
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ARTICI^B:  SBOOliD. 

Ejrempiion  from  arrest ,  or  discharge  from  impriMoamentf  of  an 

insolvent  cubtor. 

8ec.  3188.  Who  may  be  «z«mpted,  and  bj  what  court. 
2189.  Oontonts  of  petition. 
2180.  Petltloner'a    achedale. 
2191.  His    alUdaTlt. 
2182.  Order  to  sliow  caoae. 
2198.  Hearing,    etc. 

2194.  Order    directing    aMlgnment;    aulgnment    pursuant    theretflw 
2198.  When    dlecharse    to    be    granted;    effect    thereof. 
2198.  Discharge   to  be   recorded,    etc. 

2197.  Petitioner  to   be   released   from   Imprisonment. 

2198.  Debts  not   affected,   etc. 

2199.  Discharge,  when  Told. 

•    ft  2l8M-21f>o     [Repoalfd  hy  L.  1909,  ch.  17.    See  Consolidated 
Laws,  tit.  Debtor  uud  Creditor  Law,  H  100-lll.J 
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ABTIOLB  THIRD. 

«»o*on^  of  an  imprisoned  Judgment  debtor  fnnn  imprisonment 

'^  ^?-  5?*  ™*^  ^  dlicharged. 

SS*  S?u^*****^  ^^"'^  application  to  be  miid« 
g02.  When  petition   may   be   preinted 

^'  ^^""^f  ^I  petition  .-^iSdSI?. 
mj.  Affldavlt   of   petitioner. 
^05,  Notice  to  creditors. 

^*  M*.'  Jh^/„°Qrr*''®  ^"°ot  b«  made. 

Sr'  i?rV:^]I?if°  ®***«  *  creditor. 

iw:  AdJoSSlSSt.*^"   Preseautlon   of  peUtlon. 

2210.  Proceedfnga   on   adjourned   day. 

mJJ*  nff^f"™^"^'    ^"'^^^t    thereof. 

2218.  Debtor  to  United  States.  ^?/;  „ot  to  be  <H«h.„ed. 
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ABTICLE  POVRTH. 

Care  of  the  property  of  a  person  confined  for  crime, 

7319.  When  and  to  what  court  application  to  be  made. 

2220.  Who  majr  apply. 

2221.  Creditor  most  relloquiih  secorlty. 

2222.  Gontente   of    petition. 

2:223.  Copy  of  aeotence  and  afBdaTlt  to  be  preiented. 

2224.  Proceedings   upon  .piesentatlon   of   the   papers. 

2225.  Id.;   on   return  of  order    to   show   cause. 

2226.  Effect   of    order    appointing    trustee. 

2227.  Remoyal    of    trustee;    appointment    of    new    trustee. 

2228.  Prisoner's   property;    bow   applied. 

22,'JS.  Id.;  to  be  delivered  to  bim  on  bis  discharge. 

2230.  Application  of  this  article  to  persons  heretofore  sentenced. 

ii  :2;2l»-2230.    [  Repealed  by  L..  1909,  ch.  4T.     See  Coneolidated 
Law^J,  til.  Pmon  Law,  H  390-401. J 
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TITLE  H. 

Bummary    proceedings   to   recover    the    pOMeMlon  of  real 

property. 

Vc.  2281.  When    tenant    may    be    removed. 

2282.  Person  holding  orer  land  sold    etc..   may  be  removed, 

2233.  Id.;   In  case  of  forcible   entry  or  detainer. 

2234.  Application;   to  whom   made. 

2286.  Who  can  maintain  proceedings;  contents  o£  petition. 

2236.  Notice   to   be    glTen   In    certain    cases. 

2237.  Petition    by    neighbor    of    bawdy -bouse,    ete. 

2238.  Precept. 

2239.  Id.;   In  New- York  city. 

2240.  Id.;  how  served. 

2241.  Duty  of  person   to  whom  copy  of   precept  Is  delivered. 

2242.  When  precept  to  be  served  on  landlord  ef  bswdy-honae,  etc 
2248.  Proof  of  service  9t  precept. 

2244.  Answer. 

2246.  Issues  upon  forcible  entry  or  detainer. 

2246.  In  N.  T.  district  court  cause  ma/  be  transferred  U  another  ooon 

for  trial. 

2247.  Trial. 

2248.  Adjoamment. 

2249.  Final    order    apon    trial. 

2260.  Amount    of   costs;    how    collected. 

2261.  Warrant  to  dispoesess  defendant. 
2252.  Execution  of  warrant. 

2263.  When  warrant  cancels  lease;   exception. 

2264.  Warrant;  when  and  how  stayed. 

2265.  Undertaking;    how    disposed   of. 

2256.  Redemption    by    lessee. 

2257.  Id.;  by  creditor  of  lessee. 

2268.  The    last    two    sections    qualified. 

2269.  Order  to  be  made  thereupon;   liability  of  person  rede«mlii|» 
2260.  Appeal. 

2201.  Effect  of   apneal   limited   in   certain   cases. 

22C2.  Warrnnts;   how  stayed  on  appeal. 

22G3.  Appellate  court  may  award  restitution;   action  for  damagM. 

2204.  Application   of   this  title;   effect  of  final  order. 

2205.  How   proceealngs   under  this  title   to   be  stayed. 

{  2281.  "When  tenant  may  be  removed* 

In  either  of  the  following  cases,  a  tenant  or  lessee  at  will. 
or  at  sufferance,  or  for  part  of  a  year,  or  for  one  or  more  ^ears, 
of  real  property,  including  a  specific  or  undivided  portion  of  a 
house,  or  other  dwelling,  and  his  assigns,  undertenants,  or  legal 
representatives,  may  be  removed  therefrom,  as  prescribed  in  this 
title: 

1.  [Ani»d,  1804.]  Where  he  holds  over  and  continues  in 
possession  of  the  demised  premises,  or  any  portion  thereof,  after 
the  expiration  of  his  term,  without  the  permission  of  the  land- 
lord; including,  elsewhere  than  in  the  city  of  New  York  and 
Brooklyn,  a  case  where  the  person  to  be  removed  became  the 
occupant  of  the  premfftes  as  a  servant  or  employee  and  the 
relation  of  master  and  servant  or  employer  and  employee  has 
been  lawfully  terminated  or  the  time  fixed  for  such  occupancy 
by  the  agreement  between  the  parties,  has  expired:  but  if  by 
such  agreement  the  servant  was  to  be  permittM  to  occupy  such 
premises  for  a  period  beyond  the  term  of  employment  §uch 
removal  shall  not  be  had  under  this  subdivision  unless  such 
period  so  permittetl  for  oerupancy  has  expired,  or  the  relation 
of  master  and  servant  or  oninloyer  and  employee  was  lawfully 
terminated  before  the  expirntion  of  such  term  of  employment; 
but  nothing  in  this  subdivision  eontained  shall  be  construed  as 
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preyenting  the  removal  of  gach  occupant  in  any  other  lawfui 
manner. 

U  1804,   ch.   333. 

2.  Where  he  holds  oyer,  without  the  like  permission,  after  a 
default  in  the  payment  of  rent,  pursuant  to  the  agreement 
nnder  which  the  demised  premises  are  held,  and  a  demand  of 
the  rent  haa  been  made,  or  at  least  three  days'  notice  in  writing, 
requiring,  in  the  alternatiye,  the  payment  of  the  rent,  or  the 
possession  of  the  premises,  ha»  been  seryed,  in  behalf  of  the 
person  entitled  to  the  rent,  upon  the  person  owing  it,  as  pre- 
scribed in  this  title  for  the  service  of  a  precept. 

3.  Where  in  any  city  in  this  State  he  holds  over  and  continues 
in  possession  of  the  demised  premises,  or  any  portion  thereof, 
after  default  in  the  payment,  for  sixty  days  after  the  sumo 
i^U  be  payable,  of  any  taxes  or  assessments  levied  on  such 
demised  premises  which  he  has  agreed  in  writing  to  pay  pur- 
suant to  the  agreement  under  which  the  demised  premises  are 
held,  and  a  demand  for  the  payment  of  such  taxes  or  assessments 
has  been  made,  or  at  least  three  days'  notice  in  writing,  requiring, 
in  the  alternative,  the  payment  thereof  and  of  any  interest  and 
penalty  thereon,  or  fhe  possession  of  the  premises,  has  been 
senred.  in  behalf  of  the  landlord,  upon  the  lessee,  as  prescribed 
in  this  title  for  the  service  of  a  precept.  An  acceptance  of  any 
rent  by  the  lessor  or  his  legal  representatives  shall  not  be 
construed  as  a  waiver  of  the  agreement  of  the  lessee  to  pay 
taxes  or  assessments,  so  as  to  preclude  the  lessor  from  the 
benefits  of  this  chapter. 

4.  Where  he,  being  in  possession  ui\der  a  lease  for  a  term  of 
three  years  or  less,  has,  during  the  term,  taken  the  benefit  of 
an  insolvent  act,  or  has  been  adjudicated  a  bankrupt,  under  a 
bankmpt  law  of  the  United  States. 

5.  [Am*d,  1813.]  Where  the  demised  premises,  or  any  pnrt 
thereof,  are  nsed  or  occupied  as  a  bawdy-house  or  house  or  place 
of  assignation  for  lewd  persons,  or  for  pnrposes  of  prostitution, 
or  for  any  illegal  trade  or  manufacture,  or  other  illegal  business. 

Lb  1918^  eh.  448.     IB  effect  Sept   1.  1913. 

2  B.  8.  612.  i  28  (2  Edm.  629).  am'd;  L.  1849.  cb.  198;  alio.  |  60.  added 
hjr  tu  1868.  ch.  784.  §  1  (7  Edm.  886).  and  L.  1873.  ch.  686,  |  1  (9  9dm. 
•68),  consolidated  and  am'd. 

{   2282«  Person  holdliiir  over  land  sold,  etc.,   mar  1»e  re- 


in either  of  the  following  cases,  a  person,  who  holds  over  and 
continues  in  possession  of  real  property,  after  notice  to  quit  the 
same  has  been  given,  as  prescribed  in  section  2236  of  this  act, 
and  his  assigns,  tenants,  or  legal  representatives,  may  be  re- 
moTed  therefrom,  as  prescribed  in  this  title: 

1.  Where  the  property  has  been  sold  by  virtue  of  an  execution 
against  him,  or  a  person  nnder  whom  he  claims,  and  a  title 
under  the  sale  has  been  perfected. 

2.  Where  the  property  has  been  duly  sold,  upon  the  foreclosure, 
by  proceedings  taken  as  prescribed  in  title  ninth  of  this  chapter, 
of  ^a  mortgage,  executed  by  him,  or  a  person  under  whom  he 
claims,  and .  the  title  under  the  foreclosure  has  been  duly 
perfected. 

3.  Where  he  occupies  or  holds  the  property,  under  an  agreement 
with'  the  owner  to  occupy  and  cultivate  it  upon  shares,  or 
for  a  share  of  the  crops,  and  the  time,  fixed  in  the  agreemeqt 
for  his  occupancy,  has  expired. 
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4,  [Am*d,  1804.]  Where  he,  or  the  perBon  to  whom  he  1mm 
•ucceeded.  has  iDtrQded  into,  or  squatted  upon,  any  real  proper^, 
without  tne  permisaion  of  the  person  entitled  to  the  poaeessioii 
tbeieof,  uid  the  occDpancy,  thu*  comineiiced,  baa  couliuued  witl. 
out  permisuon  from  the  latter;  or,  after  ft  permiBeiou  (iren  b^ 
him  haa  been  revoked,  and  notice  of  the  reTOcatlou  giTen  to 
the  persDD  or  penoni  to  be  removed. 
8nM.  «  (K  I  »,   B.  8..  trn't:  U  m«,  eh.  loe.  ud  |  U,  R.  B.;  L.  IWl, 

I  2283.  Id-i  In  9m»*  af  (asalbla  mmtrr  or  detainer. 

Ad  entr;  ehall  not  be  made  Into  real  properly,  but  in  a  case 
wher«  entry  is  given  by  law;  and.  in  such  a  case,  only  In  a 
peaceable  manner,  not  with  Etrong  hand,  nor  with  moltitade  of 
people.  A  pereoD  who  maiies  a  forcible  entry  forbidden  by  this 
section,  or  who,  hoTing  peaceably  entered  upon  real  prooerty, 
holds  the  poRBeasion  thereof  by  force,  and  his  aMigna,  under- 
tenants, and  legal  repreaentativea,  may  be  removed  therefrom, 
as  preacrlbed  In  thie  title. 
'   I  S.  S.  MT.  II  1  mid  2  (Z  Edm.  S23).  , 

I  nS«.   (ABi'd,  1S9B.]    ApplleatlOBi   ts  vrbttm  a»d«. 

,  Application  for  remoral  of  a  person  from  real  propertT,  as 
prescribed  Ln  this  tltlo,  may  be  made  to  the  county  Jadge  or 
ipecial  eonnty  judge  of  the  county  or  a  justice  of  the  peace  of 
the  city  or  town  or  the  mayor  or  recorder  of  the  city  wherein 
the  real  property,  or  a  portion  thereof,  is  sltaatcd.  Application 
may  alao  be  made,  if  the  property,  or  a  portion  thereof,,  be 
aituated  in  the  city  of  New  York  to  a  Judge  of  the  city  court  Of 
the  City  of  New  York  or  the  district  court  ot  the  district  within 
which  the  property,  or  a  portion  thereof.  Is  situated,  or  If  tho 
judge  of  auch  court  be  for  any  reaaon  disqualified,  to  the  district 
court  of  in  adjoining  district;  If  in  the  city  of  Brooklyn,  to  a 
police  justice  of  that  city;  If  in  the  city  ot  Albnny.  or  In  the  city 
of  Troy,  to  a  Justice  of  the  Justices'  court  of  that  city;  \1  In  the  city 
of  Yontera,  to  the  city  jjidfre  of  that  city;  1(  In  the  cities  of 
Syracuse,  ftocheater  or  Btjffalo,  to  a  Jndge  of  the  mnnldpal 
court  of  said  cities.  Where  the  property  is  situntcd  In  an  Incor- 
porated village,  the  bound nriea  of  which  embrnce  portions  of 
two  «r  more  towna,  applioatkiK  may  be  made  I*  a  jnatice  of  the 
peace  of  either  town,  who  keeps  nn  otiice  in  the  village, 

SwUiu  ^  i:  ~  ii  <i  ii,  lS4a.  cti.  laa  (2  Sdin.  Ua);  CMft.,  an.  a,  I  IS; 
Conit.  1B«.  iir  r!  s  ir>  t.  IW&,  eh.  30fl;  I..  l?til,  cli.  iSs;  Caon,  ISCB. 
■It.  «.  J  18:  I..  i»M,  <ii.  I.-".-..  |fl;  L.  ISTS.  m.  KM).  I  1:  I..  1SS3.  ch.  Mt.  1 1; 
L.   inr,   ek.    34t.  t   TT.  OHM.   2:  L.   IMS.  Mi.   18S  («  F'Ui.  «e);  Oo.  PiM.. 

OiTiK:  I,.  WSi.  rh.  i^,  \1:  I..  1834.  eh.  int.  It  1  nnil  IS:  L.  18T2,  ch.  MO. 

-  • ■     "■    12:  1,.  IBIS,  eh,  1M.  t  Tr  C.  1"T«,  i-b.  19«,  H  fl  ttBit; 

'    ItTO.  A.  tn.  I  II;  L  1«M,  ch.  Se.  |  »i  L.  ISST, 


I  £235.  [Am'd,  1»13.1  Who  can  niulntnin  pmca*dlM»i 
eoBleats  of  petltlen. 

The  spplicntinn  mny  he  made  by  the  landlord  or  Icssar  of  tbe 
fletnlsed  premise*;  the  rurchnser,  upoti  the  execution  or  fnt^ 
elnsorp  «n)e:  the  person  forHbly  put  out  or  kept  out;  the  peraon 
with  whom,  na  owner,  the  nsreement  wna  m«dc.  or  the  owner 
of  the  property  oeoipled   under  no   aftreempnt,   to  cultivats  the 

Croperty  upon  shares,  or  for  n  ahnre  of  the  crops;  or  (he  person 
iwfnlly  entitled  to  the  possesaloa  of  the  property  IntmdH  Into 

fi4Ci 


c.  17,t.2  SUMMARY  PROC.  FOR  LAND.         §|  2236-37 

or  iiquatted  upon,  as  the  case  requireH;  or  by  the  legal  repre- 
aentatiTe,  agent,  or  assignee  of  the  landlord,  purchaser,  or  other 
person,  so  entitled  to  apply,  or  b}'  the  person  or  corporation  au- 
thorized to  proceed  under  section  twenty -two  hundred  and  thirty- 
aeven  ^f  this  act.  The  applicant  must  present  to  the  judge  or 
justice,  a  written  petition,  verified  in  like  manner  as  a  verified 
complaint  in  an  action  brought  in  the  supreme  court;  describing 
tbe  premises  of  which  the  possession  is  claimed,  and  the  interest. 
therein  of  the  petitioner,  or  the  person  whom  he  represents;  stat- 
ing the  facts,  which,  according  to  the  provisions  of  this  title,  au- 
thorize the  application  .by  the  petitioner,  and  the  removal  of  the 
person  In  possession;  naming,  or  otherwise  intelligibly  designating 
the  person  or  persons  against  whom  the  special  proceeding  is  in- 
stituted, and,  if  there  are  two  or  more  such  persons,  and  some 
are  undertenants  or  assigns,  specifying  who  are  principals  or 
tenants,  and  who  are  undertenants-  or  assigns;  and  praying  for 
a   final  order  to  remove  him  or  them  accordingly. 

SectlooA  2,  3,  and  29,  B.  S.,  am'd  and  consolidated.     See  1  T.  ft  C.  533. 
d  U   191S,   ch.  448.      In  effect  Sept.   1,   1913. 


i  ail80»  Nottoe  to  be  ^iTen  la  ••rtaln  ease*. 

Where  the  person  to  be  removed  is  a  tenant  at  will,  or  at 
sufferance,  the  petition  must  state  the  facts,  showing  that 
the  tetmncy  has  been  terminated,  by  giving  notice,  as  required 
hy  kiw<  Where  the  application  is  made  in  a  case  specified  in 
section  2232  of  this  act,  the  petition  must  state  that  a  notice,  in 
behalf  of  the  applicant,  requiring  all  persons  occupying  the  prop- 
erty to  quit  the  same,  by  a  day  specified,  has  been  either  served 
personally  upon  the  person  or  persons  to  be  removed,  or  affixed 
consplcuouslv  upon  the  property,  at  least  ten  days  before  the 
day  specified  therein. 

SecUoo  31,  B.  S.,  and  L.  1857.  cb.  396.  ||  8  and  ^  (4  Bdm.  617). 

I  aaar*  [Ani>«,  mis.)     Fetltloa  la  ease  of  bawdy-boaeee* 

•to« 

An  owner  or  tenant,  including  a  tenant  of  one  or  more  rooms  of 
an  apartment  house  or  tenement  house,  of  any  premises  within 
two  hundred  leet  from  other  demised  real  property  used  or 
occupied  in  whole  or  in  part,  as  a  bawdy-house,  or  house,  or 
place  of  Msignation  for  lewd  persons,  or  for  purposes  of  prosti- 
tution, or  any  domestic  corporation  organized  for  the  suppression 
of  Tice,  subject  to  or  which  submits  to  visitation  by  the  state 
board  of  charities,  and  possesses  a  certificate  from  such  board 
of  such  fact  and  of  conformity  with  its  regulations,  may  serve 
personally  upon  the  owner  or  landlord  of  the  premises,  so  used 
or  occupied,  or  upon  his  agent,  a  written  notice,  requiring  the 
owner  or  landlord  to  make  an  application  for  the  removal  of  the 
person  so  using  or  occupying  the  same.  If  the  owner  or  land- 
lord, or  hU  agent,  does  ^ot  make  such  application,  within  five 
days  thereafter;  or,  having  made  it,  does  not  in  good  faith  dili- 
gently prosecute  it;  the  person  or  corporation  giving  the  notice 
may  make  an  application  for  such  removal  oxi  a  petition  stating 
the  jariadictional  facts,  which  application  shall  have  the  same 
effect,  except  as  otherwise  expressly  proscribed  in  this  title,  as 
thongh  the  applicant  were  the  owner  or  landlord  of  the  premises, 
and  shall  have  precedence  over  any  similar  application  thereafter 
maoe  by  such  owner  or  landlord  or  to  one  theretofore  made  by 
him  and  not  prosecuted  diligently  and  in  good  faith.     Proof  of 
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the  ill  repute  of  the  deiiiiKed  preuiises  or  of  the  inmates  thereof 
or  of  those  resorting  thereto  «hall  constitute  prestHnptive  evi- 
dence of  the  unlawful  use  of  the  demiKed  premises,  required  to 
be  stated   in   the  petition   for  removal. 

Section!  0«  and  61,  R.  S. ;  L.  1868,  cb.  764  (7  Etlm.  335).  Am'd.  L. 
1913,  ch.  448.      Id  effect  Sept.   1,   1913.  ' 

i  2288.  Precept. 

The  judge  or  justice,  to  whom  a  petition  is  presented,  as  pre- 
scribed in  either  of  the  foregoing  sections  of  this  title,  must 
thereupon  issue  a  precept,  directed  to  the  person  or  iiersons 
designated  in  the  petition,  as  being  in  pos.4ossion  of  the  propertj', 
and  requiring  him  or  them  forthwith  to  remove  from  the  prop- 
erty, describing  it,  or  to  show  cause,  before  him,  at  a  time  and 
place  specified  in  the  precept,  why  i>ossessiou  of  the  property 
should  not  be  delivered  to  the  petitioner,  or,  in  the  case  specified 
in  the  last  section,  to  the  owner  or  landlord.  The  precept  must 
]»e  returnable,  not  less  than  three  nor  more  than  five  days  after 
it  is  issued:  except  that,  where  the  proceeding  is  taken,  upon  the 
ground  that  a  tenant  continues  in  possession  of  demised  premises 
after  the  expiration  of  his  term,  without  the  permission  of  his 
landlord,  and  the  application  is  made  on  the  day  of  the  expira- 
tion of  the  lea.se,  or  on  the  next  day  thereafter,  the  precept  may, 
in  the  discretion  of  the  judge  or  justice,  be  made  returnable  on 
the  day  on  which  it  is  issued,  at  any  time  after  twelve  o'clock, 
noon,  and  before  finc*o'cloek  in  the  afternoon. 

Section  80,  B.  S.,  am'd;  L.  1851,  cb.  460;  L.  1868,  cb.  828.  |  1  (7  Bdm. 
366). 

I  2289.  Id.)  tn  New- York  eitr» 

In  the  city  of  New- York,  where  the  application  is  made  to  a 
district  court,  the  petition  must  be  filed  with,  and  the  precept 
must  be  issued  by,* the  clerk  of  the  court;  and  the  precept  must 
be  made  returnable  before  the  court,  at  the  place  designated, 
pursuant  to  law,  for  holding  the  court;  and  all  subsequent  pro- 
ceedings in  the  cause  must  be  had  at  that  place,  except  as  otlier- 
wise  prescribed  in  section  2240  of  this  act.  If,  upon  the  return 
of  the  precept,  or  upon  an  adjourned  day,  the  justice  is  unable, 
by  reason  of  absence  from  the  court  room  or  sickness,  to  hear 
the  cause,  or  it  is  shown  by  affidavit  that  he  is  for  any  reason 
disqualified  to  sit  in  the  cause,  or  is  a  necessary  and  material 
witness  for  either  party,  a  justice  of  any  other  district  court  of 
the  city  may  act  in  his  place  at  the  same  court  room. 

L.  1803.  ch.  180,  (6  Edm.  86);  Co.  Proc.,  f  66;  L.  1876,  cb.  356.  f  1; 
U   1877,  ch.   187,   (1.     See  f  3208,   post. 

I  2240.  [Ain'd,  1913.1     ld.|  how  served. 

The  precept  must  be  served  as  follows: 

1.  By  delivering,  to  the  person  to  whom  it  is  directed,  or,  if  it 
is  directed  to  a  corporation,  to  au  olficer  of  the  corporation,  upon 
whom  a  summons,  issued  out  of  the  supreme  court,  in  an  action 
against  the  corporation,  might  be  served,  a  copy  of  the  precei>t, 
together  with  a  <-opy  of  the  petition,  and  at  the  same  time  show- 
ing him  the  original  precept. 

2.  If  the  iiersou,  to  wliom  the  precept  is  directed,  resides 
in  the  city  or  town  in  which  the  property  is  situated,  but  is 
absent  from  his  dwelling-house,  service  may-  be  made  by  deliv- 
ering a  copy  thereof,  together  with  a  copy  of  the  petition,  at  his 
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d-v\-€*lling-hous€,  to  a  person  of  suitable  age  and  discretion,  who 
reMidea  there;  or,  if  no  such  person  can,  with  reasonable  dili- 
Keiic'e,  be  found  there,  upon  whom  to  make  service,  then  by  de- 
livering a  copy  of  the  precept  and  petition,  at  the  property 
Houi?ht  to  be  recovered,  either  to  some  person  of  suitable  age  and 
discretion  residing  there,  or  if  no  such  person  can  be  found 
there,  to  any  person  of  suitable  age  and  discretion  employed 
there. 

3.  Where  service  cannot,  with  reasonable  diligence,  be  made, 
as  prescribed  in  either  of  the  foregoing  subdivisions  of  this  sec- 
tion, by  affixing  a  copy  of  the  precept  and  petition  upon  a  cou- 
fspicuons  part  of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is  issued, 
it  must  be  served  at  least  two  hours  before  the  hour  at  which  it 
i»  returnable;  in  every  other  case,  it  must  hv  served  at  least 
two  days  before  the  day  on  which  it  is  returnable. 

Section  32.  R.  8. ;  L.   1857,  cb.  684.  and  L.   1868,  cb.  828   (7  Edm.   356). 

*a  by  U   1013,   cb.  277.     lu  effect  Sept.   1.   1U13. 


f  :B241.  Duty  of  person  to  whom  copy  of  precept  !■  de- 
livered. 

A  person,  to  whom  a  copy  of  a  precept,  directed  to  another,  is 
delivered,  as  prescribed  in  this  title,  must,  without  any  avoidable 
delay,  deliver  it  to  the  person  to  whom  it  is  directed,  if  he  can  be 
found  within  the  same  town  or  city;  or,  if  he  cannot  be  so  found, 
to  his  agent  therein;  and  if  neither  can  be  so  found,  after  the 
exercise  of  reasonable  diligence,  before  the  time  when  the  precejit 
is  returnable,  to  the  judge  or  justice  who  issued  the  same,  at  tUe 
time  of  the  return  thereof,  with  a  written  statement  indorsed 
tliereu^>on,  that  he  has  been  unable,  after  the  exercise  of  reasou- 
al>le  diligence,  to  find  the  person  to  whom  the  precept  is  directed, 
or  his  agent,  within  the  town  or  city.  A  person,  who  wilfully 
violates  any  provisions  of  this  section,  is  guilty  of  a  misdemeanor; 
and,  if  he  is  a  tenant  upon  the  property,  forfeits  to  his  landlord 
the  value  of  three  years'  rent  of  the  premises  occupied  by  him. 
A  copy  of  this  section  must  be  indorsed  upon  each  copy  of  a  pre- 
cept, served  otherwise  than  personally  upon  the  person  to  whom 
it  is  directed. 

L.  1868,  cb.  828,  f  3  (7  Bdm.  356)  ;  and  1  B.  S.  748,   §  27   (1  Edm.  690). 

I  2242.  When  precept  to  be  served  on  Inndlord  of  bawdr*' 
hovse^  ete. 

Where  the  case  is  within  section  2237  of  this  act,  the  precept 
must  be  directed  to  and  served  upon  the  owner  or  landlord,  or  hl^ 
agent,  and  also  upon  the  tenant  or  occupant  of  the  property. 
Either  or  both  of  them  may,  upon  the  return  day,  appear  and 
show  cause  why  the  tenant  or  occupant  should  not  be  removed 
from  the  property. 

Parts  of  SI  63  and  64;   L.   1868,  cb.  764   (7  Edm.  336). 

§  2243.  Proof  of  service  of  precept. 

At  the  time  when  the  precent  is  returnable,  the  petitioner 
must,  unless  the  adverse  party  appears,  make  due  proof  of  the 
service  thereof,  showing  the  time,  and  the  place  and  manner  of 
service;  and,  unless  service  wns  ma<lo  personally  upon  the  ad- 
verse party,  or  by  affixing  a  copy  of  the  precept,  the  name  of 
the  person  to  whom  a  <"opy  *>f  the  pre<'*'pt  was  delivered,  if  his 
name  can  be  ascertained  with  reasonable  diligence.     Where  serv^ 
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ice  is  made  by  a  sherffF,  coustable,  or  marshal,  it  may  be  proved 
by  his  certificate,  stating  the  facts. 

Sactioi  33,  B.  B.,  alao  |  33,  aia'd;  U  1868,  cb.  888  (7  ICdm.  338). 

I  2244.  [Am'd,  1808.]     Answer. 

At  the  time  when  the  precept  is  returnable  without  waitinf  mm 
prescribed  in  an  action  before  a  justice  of  the  peace,  or  in  a  dio- 
trict  court  in  the  city  of  New  Yorlc,  the  person  to  whom  it  is 
directed  or  his  landlord*  or  any  person  in  posaeasion  or  claiming 
possession  of  the  premises,  or  a  part  thereof,  may  file  with  the 
judge  or  justice  who  issued  the  precept,  or  with  the  cleric  of  the 
court,  a  written  answer,  verified  in  like  manner  as  a  yerified 
answer  in  an  action  in  the  supreme  court,  denying  generally  the 
allegations,  or  specifically  any  material  allegation  of  the  petition, 
or  setting  forth  a  statement  of  any  new  matter  constituting  a 
legal  or  equitable  defence,  or  counterclaim.  Such  defence  or 
counterclaim  may  be  set  up  and  (Established  in  like  manner  as 
though  the  claim  for  rent  in  such  proceeding  was  the  subject  of 
an  action. 

L.   1893,  ch.  705. 

\2245.  iBsueiii  upon  forcible  entry  or  detainer. 
Vhere  the  application  is  founded  upon  an  allegation  of  forcible 
entry  or  forcible  holding  out.  the  petitioner  must  allege  and  prove 
that  he  was  peaceably  in  actual  possession  of  the  property,  at  the 
time  of  a  forcible  entry,  or  in  constructive  possession,  at  the 
time  of  a  forcible  holding  out;  and  the  adverse  party  must  either 
deny  the  forcible  entry,  or  the  forcible  holding  out,  or  allege,  in 
his  defence,  that  he,  or  his  ancestor,  or  those  whose  interest  he 
claims,  had  been  in  quiet  possession  of  the  property,  for  three 
years  together  next  before  the  alleged  forcible  entry  or  detainer; 
and  that  his  interest  is  not  ended  or  determined,  at  the  time  of 
the  trial. 

Id. ;  88  6  and  11.  am'd. 

I  2246.  In  N,  Y.  dint  riot  oonrtt  oavse  may  be  translerred 
to  another  court  for  trial. 

In  a  district  court  of  the  city  of  New- York,  at  the  time  of 
joining  issue,  the  justice  sitting  in  the  cause  may,  in  his  discre- 
tion, upon  motion  of  either  party,  or,  if  no  justice  is  present,  the 
clerk  may,  by  consent  of  both  parties,  make  an  order  transferring 
the  cause  for  trial,  to  a  district  court  of  an  adjoining  district, 
which  thereupon  lias  the  .same  jurisdiction  and  power  at  its 
own  court  house,  as  if  the  property  was  situate  within  its  dia- 
trict. 

L.    1877,   ch.    187,   {   2,   am'd. 

S  2247.  [Am*d,  1881  and  1882.]      Trial. 

The  issues  joined  by  the  petition  and  answer  must  be  tried  by 
the  judge  or  justice,  unless  either  party  to  such  proceedings  shall, 
at  the  time  designated  in  such  precept  for  showing  cause,  de- 
mand a  jury  and  at  the  time  of  such  demand  pay  to  such  judge 
or  justice  the  necessary  costs  and  expensoe  of  obtaining  such 
jury.  If  a  jury  be  deniandeti  and  such  costs  and  expenses  be 
paid,  the  judge  or  justice  with  whom  such  petition  shall  be  filed 
shall  nominate  twelve  reputable  persons  qualified  to  serve  an 
jurors  in  courts  of  record,  and  shall  issue  his  precept  directed  to 
the  sheriff  or  one  of  the  constables  of  the  county,  or  any  oon- 
Btable  or  marshal  of  the  city  or  town,  commanding  him  to  sum- 
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mon  the  persons  so  nominated  to  appear  before  such  jadge  or 
Justice  at  such  time  or  place  as  he  shall  therein  appoint,  not 
more  than  three  days  from  the  date  thereof,  for  the  purpose  of 
trying  the  said  natters  in  difference.  Six  of  the  persons  so 
summoned  shall  be  drawn  in  like  manner  as  jurors  in  Justices* 
eourtt,  atid  shall  be  sworn  by  such  judge  or  justice  well  and 
tmly  to  bear,  try  and  determine  the  matters  in  difference  be- 
twetn  the  parties.  After  hearing  the  allegations  and  proofs  of 
the  parties,  the  said  Jury  shall  be  kept  together  nntil  they  agree 
OQ  ueir  yerdict,  by  th^  sheriff  or  one  of  his  deputies,  or  a  con- 
stable, or  by  some  proper  person  appointed  by  the  judge  or 
justice  for  that  purpose,  who  shall  be  sworn  to  keep  such  jury 
as  is  Qsaal  in  like  cases  of  courts  of  record.  If  such  jury  can- 
not agree  after  being  kept  together  for  such  time  as  such  Judge 
or  justice  shall  deem  reasonable,  he  may  discharge  them  and 
nominate  a. new  jury,  and  issue  a  new  precept  in  manner  afore- 
said. 

B.  8.  I  34. 

I  2248.  AdJo«rnment. 

At  the  time  when  issue  is  joined,  the  judge  or  justice  may.  in 
his  discretion,  at  the  request  of  either  party,  and  upon  proor  to 
his  satisfaction,  by  affidavit  or  orally,  that  an  adjournment  is 
necessary,  to  enable  the  applicant  to  procure  his  necessary  wit- 
nesses, or  by  consent  of  all  the  parties  who  appear,  adjourn  the 
trial  of  the  issue,  but  not  more  than  ten  days;  except  by  consent 
of  all  parties. 

B.  8.,  I  41. 

I  9B40*  Final  order  upon  trial. 

If  sufficient  cause  Is  not  shown  upon  the  return  of  the  precept; 
or  if  the  verdict  of  the  jury,  or  the  decision  of  the  judge  or  jus- 
tice, upon  a  trial  without  a  jury,  is  in  favor  of  the  petitioner; 
the  Judge  or  Justice  must  make  a  final  order,  awarding  to  the 
petitioner  the  delivery  of  the  possession  of  the  property;  except 
that,  where  the  case  is  within  section  2237  of  this  act,  the  final 
order  must  direct  the  removal  of  the  occupant.  In  either  case, 
the  final  order  must  award  to  the  petitioner  the  costs  of  the 
special  proceeding.  If  the  verdict  or  decision  is  in  favor  of  the 
person  answering,  the  iudge  or  justice  must  make  a  final  order 
accordingly,  and  awarding  to  him  the  costs  of  the  special  pro- 
ceeding. 

Id.,  II  83,  39  and  51.     See  L.  1849,  cb.  193  (2  Edm.  533). 

I  2260.  [Am'd,  1882.]  Anoviit  ef  eostsf  how  collected. 

Costs,  when  allowed,  and  the  fees  of  oiflcers,  except  where  a 
fee  is  specially  given  in  chapter  twenty-one  of  this  act,  must  be 
at  the  rate  allowed  by  law  in  an  action  in  a  justice's  court, 
and  are  limited  in  like  manner;  unless  the  application  is  founded 
upon  an  oUegation  of  forcibU*  entry  or  forcible  holding  out;  in 
which  case,  the  judge  or  Justice  may  award  to  the  successful 
party  a  fixed  sura  as  costs,  not  exceeding  fifty  dollars,  in  addition 
to  his  disbursements.  If  the  final  order  is  made  by  a  county 
judge,  or  a  special  <'onnty  judge,  or  by  a  mayor  or  recorder,  an 
execution  to  collect  the  costs  may  be  issued  thereupon  as  if  it 
was  a  Judgment  of  a  justice  of  the  peace  of  the  same  city  or 
county;  and  for  that  purpose  the  oflicer  takes  the  place  of  a'jus- 
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tice  of  the  peace.  lu  every  other  case  an  execution  may  be 
issued  to  collect  the  costs  awarded  thereby  as  if  the  tiual 
order  was  a  judgment,  rendered  in  the  court,  of  which  the  judge 
or  justice  is  the  presiding  officer. 

Id.,  H  12,  13,  22  and  part  of  |  51,  am'd  and  consolidattHl.  Am'd  L.  1882. 
rb.  399. 

I  2251.   [Am'd,  1882.1    Warrant  to  dlsposMM  defendant. 

Where  the  final  order  is  in  favor  of  the  petitioner,  the  judge 
or  justice  must  thereupon  issue  a  warrant,  under  his  hand,  di- 
rected to  the  sheriff  of  the  county,  or  to  any  constable  or  mamha] 
of  the  city  or  town,  in  which  the  property,  or  a  portion  thereof, 
is  situated,  or  if  it  is  not  situated  in  a  city,  to  any  constable  of 
any  town  in  the  county,  describing  the  property,  and  commanding 
the  officer  to  remove  all  persons  therefrom,  and  also,  except 
where  the  case  is  within  section  2237  of  this  act,  to  put  the 
petitioner  into  the  full  possession  thereof. 

Id.,  IS  13,  33  and  39.  Se<>  L.  1857.  ch.  684;  also,  ff  58.  58,  03,  64,  and 
L.   1808,  ch.   764   (7  Edm.  335). 

i  2252.  Execntlon  of  ^irarrant. 

The   otficer,  to    whom  the    warrant  is   directed  and    delivered, 
must  execute  it,  according  to  the  command  thereof,  between  the 
hours  of  sunrise  and  sunset. 
R.  S..   i  40. 

I  2253.  nrhen  warrant  canceln  leaae;  exception. 

The  issuing  of  a  warrant  for  the  removal  of  a  tenant  from 
demised  premises,  cancels  the  agreement  for  the  use  of  the  prem- 
ises, if  any,  under  which  the  person  removed  held  them;  and 
annuls  accordingly  the  relation  of  landlord  and  tenant,  except 
that  it  does  not  prevent  a  landlord  from  recovering,  by  action, 
any  sum  of  money,  which  was,  at  the  time  when  the  precept  was 
Lssued,  payable  by  the  terms  of  the  agreement,  as  rent  for  the 
Ijremises:  or  the  reasonable  value  of  the  use  and  occupation 
thereof,  to  the  time  when  the  warrant  was  issued,  'for  any  period 
of  time,  with  respect  to  which  the  agreement  does  not  make 
any  special  provision  for  payment  of  rent. 

Id..  S  43.  also,  I  60;  L.  1868.  ch.  764  (7  Edm.  336). 

I  2254.  [Am'd,  1885. J    l¥arrant;  "when  and  how  stayed. 

The  party,  against  whom  a  final  order  is  made,  requiring  the 
delivery  of  imssessiou  to  the  petitioner,  may,  at  any  time  before 
a  warrant  is  issued,  stay  the  issuing  thereof;  and  also  stay  an 
execution  to  collect  the  costs,  as  follows: 

1.  Where  the  final  order  establishes  .that  a  lessee  or  tenant 
holds  over,  after  a  default  in  the  payment  of  rent,  or  of  taxes 
or  assessments,  he  may  effect  a  stay,  by  payment  of  the  rent 
due,  or  of  such  taxes  or  assessments,  and  interest  and  penalty, 
if  any  thereon  due,  and  the  costs  of  the  special  proceeding;  or 
by  delivering  to  the  judge  or  ju.slice,  or  the  clerk  of  the  court, 
his  undertaking  to  the  petitioner,  in  such  sum  and  with  such 
sureties  as  the  judge  or  justice  approves,  to  the  effect  that  he 
will  pay  the  rent,  or  such  taxes  or  assessments,  and  interest  and 
penalty  and  costs,  within  ten  days,  at  the  expiration  of  which 
time  a  warrant  may  issue,  unless  he  produces  to  the  judge  or 
justice  satisfactory  evidence  of  the  payment. 

2.  Where  the  final  order  establishes  that  a  lessee  or  tenant  has 
taken  the  benefit  of  an  insolvent  act,  or  has  been  adjudicated  a 
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bankrupt,  he  may  effect  a  stay  by  paying  the  costs  of  the  special 
proceeding,  and  by  delivering  to  the  judge  or  justice,  or  the  clerk 
of  the  court,  his  undertaking  to  the  petitioner,  in  such  a  sum 
and  with  such  sureties  as  ^the  judge  or  justice  approves,  to  the 
effect,  that  he  will  pay  the  rent  of  the  premises,  as  it  has  become, 
or  thereafter  becomes  due. 

3.  Where  the  final  order  establishes  that  the  person  against 
whom  it  is  made,  continues  in  possession  of  real  property,  which 
has  been  sold  by  virtue  of  an  execution  against  his  property,  Ee 
may  effect  a  stay,  by  paying  the  costs  of  the  special  proceeding, 
and  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court, 
an  affidavit,  that  he  claims  the  possession  of  the  property,  by 
virtue  of  a  right  or  title,  acquired  after  the  sale,  or  as  guardian 
or  trustee  for  another;  together  with  his  undertaking  to  the  peti- 
tioner, in  such  a  sum  and  with  such  sureties  as  the  judge  or 
justice  approves,  to  the  effect,  that  he  will  pay  any  costs  and 
damages,  which  may  be  recovered  against  him,  in  an  action  of 
ejectment  to  recover  the  property,  brought  against  him  by  the 
petitioner  within  six  months  thereafter;  and  that  he  will  not 
commit  any  waste  upon  or  injury  to  the  property,  during  his 
occupation  thereof. 

B.  S.,  I  44,  amM  by  L.  1857,  ch.  684;  and  H  45  and  46. 

S  2255.  Undertaking  honv  disposed  of. 

Where  an  undertaking  is  given,  in  a  case  specified  in  sub- 
division first  of  the  last  section,  the  judge  or  justice  must  deliver 
it  to  the  person  against  whom  the  final  order  was  made,  upon 
his  producing  the  evidence  of  payment,  mentioned  in  that  sub- 
division. If  he  does  not  produce  such  evidence  within  ten  days, 
the  judge  or  justice  must  deliver  it  to  the  petitioner.  In  every 
other  ease  specified  in  the  last  section,  the  judge  or  justice  must 
deliver  the  undertaking  to  the  petitioner,  immediately  after  his 
approval  thereof. 

I  2250.  Redemption   by   lesNee. 

Where  the  spt'cial  proceeding  ih  founded  upon  nn  allegation 
that  a  lensee  ^olds  over,  after  a  default  in  the  payment  of  rent, 
and  the  unexpin^d  term  of  the  lease,  under  which  the  premises 
are  held,  exceeds  five  years,  at  the  time  when  the  warrant  is 
issued;  the  lessee,  his  executor,  aduiiuistrator,  or  assignee,  may, 
at  any  time  within  one  year  after  the  execution  of  the  warrant, 
pay  or  tender  to  the  petitioner,  his  heir,  executor,  administrator, 
or  assignee,  or  if,  within  five  days  before  the  expiration  of  the 
year,  he  cannot,  with  reasonable  diligence,  be  found  within  the 
city  or  town,  wherein  the  property,  or  a  portion  thereof,  is  situ- 
ated, then  to  the  judge  or  justice  who  issued  the  warrant,  or  his 
successor  in  office,  all  rent  in  arrear  at  the  time  of  the  payment 
or  tender,  with  interest  thereupon,  and  the  costs  and  charges 
incurred  by  the  petitioner.  Thereupon  the  person  making  the 
payment  or  tender,  shall  be  entitled  to  the  possession  of  the 
flletnised  premises,  under  the  lease,  and  may  hold  and  enjoy  the 
same,  according  to  tlu'  terms  of  the  original  demise,  except  as 
otherwise  prescri!)ed  in  the  next  section  but  one. 

l^   1842.  ch.  240,  I   1    (4  Edtn.  661),  am'd. 
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f  2^07.  Id.^  by  creditor  of  lessee. 

In  a  case  specified  in  the  last  section,  a  Judgment  creditor  of 
the  lessee,  whose  judgment  was  docketed  in  the  county,  before 
the  precept  was  issued,  or  a  mortgagee  of  the  lease,  whose  mort- 
gage was  duly  recorded,  in  the  county,  before  the  precept  was 
issued,  may,  at  any  time  before  the  expiration  of  one  year  after 
the  execution  of  the  w^arrant,  unless  a  redemption  has  been  made 
as  prescribed  in  the  last  section,  file  with  the  Judge  or  justice 
who  issued  the  warrant,  or  with  his  successor  in  office,  a  notice, 
specifying  his  interest  and  the  sum  due  to  him;  describing  the 
premises:  and  stating  that  it  is  his  intention  to  redeem  as  pre- 
scribed in  this  section.  If  a  redemption  Is  not  made  by  the  lessee, 
his  executor,  administrator,  or  assignee,  within  a  year  after  the 
execution  of  the  w^arraut,  the  person  so  filing  a  notice,  or,  if  two 
or  more  persons  have  filed  such  notices,  the  one  who  holds  the 
first  lien,  may,  at  any  time  before  two  o'clock  of  the  day.  not  a 
Sunday  or  a  public  holiday,  next  succeeding  the  last  day  of  the 
year,  redeem  for  his  own  benefit,  in  like  manner  as  the  lessee,  his 
executor,  administrator,  or  assignee  might  have  so  redeemed. 
Where  two  or  more  judgment  creditors  or  mortgagees  have  filed 
such  notices,  the  holder  of  the  second  lieu  may  so  redeem,  at 
any  time  before  two  o'clock  of  the  day,  not  a  Sunday  or  a  public 
holiday,  next  succeeding  that  in  which  the  holder  of  tbe  first 
lien  might  have  redeemed;  and  the  holder  of  the  third  and  each 
subsequent  lien,  may  redeem,  in  like  manner,  at  any  time  before 
two  o'clock  of  the  day,  not  a  Sunday  or  a  public  holldasr,  nest 
succeeding  that  in  which  his  predecessor  might  have  redeeined. 
Hut  a  second  or  subsr^quent  redemption  in  not  Valid,  Qnl«Bfl  the 
person  redeeming  pays  or  tenders  to  each  of  his  predecessors  who 
has  redeemed,  the  sum  paid  by  him  to  redeem,  and  also  the  sum 
due  upon  his  judgment  or  mortgage;  or  deposits  those  sums  with 
the  judge  or  justice,  for  the  benefit  of  his  predecessor  or  prede- 
cessors. 

L.   1S42.  cb.  240.   I   1    (4  Eilm.  401). 

i  2258.  The   last   two   sections   qnallfled. 

Where  a  redemption  is  made,  as  prescribed  in  either  of  the  last 
two  section?,  the  rights  of  the  person  redeeming  are  subject  to 
a  U^ase,  if  any,  executed  by  the  petitioner,  since  the  warrant  was 
issued,  Ko  far  that  the  new  lessee,  his  assigns,  undertenants,  or 
other  represontatives,  may,  upon  complying  with  the  terms  of 
the  lease,  hold  the  premises  so  leased  until  twelve  o'clock,  noon, 
of  the  first  day  of  May,  next  succeeding  the  redemption.  And, 
in  all  other  respects,  the  person  so  redeeming,  his  assigns  and 
representatives,  succeed  to  all  the  rights  and  liabilities  of  the 
petitioner,  under  such  a  lease. 

I  2259.  Order  to  be  nade  tliereiipoiii  llabilttir  of  p9t»pm 
redeemtas. 

The  person  redeeming,  as  prescribed  in  the  last  three  sections, 
or  the  owner  of  the  property  so  redeemed,  may  present  to  the 
judge  or  justice  who  Issued  the  warrant,  or  to  his  sncoessor  in 
office,  a  petition,  duly  verified,  setting  forth  the  facts  of  the 
redemption,  and  praying  for  an  order,  establishing  tbs  rights  and 
liabilities  of  the  partitas  upon  the  redemption.  Whereupon  the 
judge  or  justice  must  m.ikp  an  order  requiring  the  other  party 

5S0 


c-17,t.2  SUMMARY  PROC.  FOR  LAND.         §f  2260-62 

to  tbe  redemption  to  show  can^se  before  him,  fit  a  time  and  place 
therein  specitied,  why  the  prayer  of  the  petition  8honld  not  be 
granted.  The  order  to  show  cause  must  be  made  returnable,  not 
leM  than  two  nor  more  than  ten  days,  after  it  is  granted;  and 
it  must  be  eerred  at  least  two  days  before  it  is  returnable.  Upon 
the  return  thereof,  the  judge  or  justice  must  hear  the  allegations 
and  proofs  of  the  parties,  and  must  make  such  a  final  order  as 
justice  requires.  The  costs  and  expenses  must  ^e  paid  by  the 
petitioner.  The  final  order,  or  u  certified  copy  thereof,  may 
be  recorded  in  like  manner  as  a  deed.  A  person,  other  than  the 
lessee,  who  redeems  as  prescribed  in  the  last  three  sections;  suc- 
ceeds to  all  the  duties  and  liabilities  of  the  lessee,  accruing  after 
the  redemption,  as  if  he  was  named  as  lessee  in  the  lease. 

S  9KHIO.  Appeftl. 

An  appeal  may  be  taken  from  a  final  order,  made  as  prescribed 
in  this  title,  to  the  same  court,  within  the  same  \jiniey  and  in  the 
same  manner,  as  where  an  appeal  is  taken  from  a  judgment  ren- 
dered in  the  court,  of  which  the  judge  or  justice  is  the  presiding 
officer,  and  with  like  effect;  except  as  otherwise  prescribed  In  the 
next  two  sections. 

Satmtitated  for  S  47,  B.  S..  am'd;  L.  1868,  cb.  828  (7  Edm.  357),  |  52: 
L.  IMe.  dL   10S  (2  Bdm.  584). 

12261.    [Am'd,   1800.)   Bflcct  of  appMil   limited  1a  o«rtttlii 


The  issuing  or  execution  of  the  warrant  can  not  be  stayed  by 
scrh  an  appeal,  or  by  the  giving  of  an  undertaking  thereupon, 
otherwise  than  as  prescribed  in  the  next  section.  An  appeal  can 
not  be  taken  to  the  court  of  appeals,  from  a  final  determination 
of  the  appellate  division  of  the  supreme  court,  upon  such  an  ap- 
Iieal,  unless  the  latter  court,  by  an  order,  made  at  the  term  of 
the  appellate  diyision  where  the  final  order  is  made,  or  the  next 
term  thereafter,  allows  it  to  be  taken. 

L.    1895,  cb.  946. 

f  2202.  [Am'd,  181)5.1  IVarrantsi  lao^r  stayed  on.  appeal. 

Where  an  appeal  is  taken  from  a  final  order,  awarding  delivery 
of  possession  to  the  petitioner,  which  establishes  that -a  lessee  or 
tenant  holds  over,  after  a  default  in  payment  of  rent  or  from  an 
order   or  judgment   affirming  such   final   order,   the   issuing  and 
execution   of   the  warrant   may   be  stayed   by   the  order  of  the 
county    judge,  and   in  the  city  and  county   of  New   York   by  a 
justice  of  the  supreme  court,  upon  the  appellant's  giving  tbe  se- 
curity required  to  perfect  the  appeal,  and  to  stay  the  execution 
of  the  order  appeoled  from  and  also  an  undertaking  to  the  peti- 
tioner in  a  sum  and  with  sureties  approvpd  by  the  county  judge 
or  in  the  city  and  county  of  Now  York  by  a  justice  of  the  su- 
preme court  to  the  effect  that  if,  upon  the  appeal,  a  final  deter- 
mination is  rendered  against  the  appellant  he  will  pay  all  rents 
accruing  or  to  accrue  upon  tlip  premises,  or  if  there  is  no  lease 
thereof  the  value  of  the  usp  nud  ocrnpation  of  the  premises  sub- 
fseqiient  to  the  institution  of  the  special  proceedings. 
JU    1895,  cb.  946. 
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without  toe  permisBloa  of  tbe  person  entitled  to  the  poasesiii 
thereot,  and  the  occupancr,  tliui  commenced,  bes  L-ouUnued  witL 
oat  permlMion  from  the  Utter;  or,  after  a  i>ermiBBlon  glTeu   b> 
blm  has  been  reToked,  and  notice  of  the  revocaliou  glfea  tL< 
the  penon  or  peroona  to  be  removed. 

SnM.  «  ot  t  IB,   K.  8.,  la'd;  L.  1ST*,  ck.  ICe,  ud  1  Bl.  R.  ».;  !•.  im*. 

I  2S33.  Id.)  !■  MWB  at  torollil*  astrr  or  detnlasr. 

An  entry  ahall  not  be  tuad«  Into  real  property,  bat  in  a  caae 
whera  entrji  la  gireo  by  law;  and,  in  such  a  case,  only  in  a 
peaceable  manner,  not  with  Btrong  hand,  nor  with  multitude  of 
people.  A  person  who  makes  a  forcible  entry  forbidden  by  this 
section,  or  who,  bnTing-  peaceably  entered  upon  real  propwty, 
holds  the  possession  thereof  by  force,  and  hiB  assiKna,  under- 
tenants, and  legal  representatives,  may  be  reaoTed  therefrom, 
.as  prescribed  in  this  title. 
'  t  R.  a.  SOT,  II  1  and  2  a  Bam.  D23).  , 

I  9184.   [AH>a,  1S9B.]    Applftnitloiit  to   whmn   aui4*. 

,  Application  for  removal  of  a  person  from  real  property,  as 
prescribed  in  this  tltlo,  may  be  made  to  the  county  Jad^e  or 
■pedal  county  judge  of  the  county  or  a  juHtlce  of  the  peace  ot 
the  city  or  town  or  the  mayor  or  recorder  of  the  city  wherein 
the  real  property,  or  a  portion  thereof.  Is  situated.  Appllcfttion 
may  also  be  made,  if  the  property,  or  a  portion  thereof,,  be 
situated  in  the  city  of  New  York  to  a  judge  of  the  city  court  of 
the  oily  of  New  York  or  the  district  court  ot  the  diattlct  within 
wUch  the  property,  or  a  portion  thereof.  U  situated,  or  If  the 
judge  ot  such  court  be  for  any  reason  dl  squall  fled,  to  the  district 
court  of  Sn  adjoining  district;  if  lu  the  city  of  Brooklyn,  to  a 
police  justice  of  that  cllv;  If  in  the  city  of  Albany,  or  In  the  city 
of  Troy,  toajtistlcenf  the  Justices' court  of  that  city;  if  In  the  c!^ 
of  Yonkers,  to  the  city  jiidge  of  that  city;  If  In  the  cities  of 
Syractue,  Kocbester  or  Buffalo,  to  a  Judge  of  the  municipal 
court  oC  said  cities.  Where  the  property  is  situated  in  an  Incor- 
porated village,  the  boundaries  of  which  ombrnce  portions  of 
two  or  more  towns,  appUoatbon  may  be  made  t*  a  >astic«  Of  the 
peace  of  cither  town,  who  keeps  an  oiTice  in  the  Tillage, 

Court.    iMe;  s  M:   I,.    IM9.  od.  3oi;   [,.   ISSlT  fti.  108;  Coow.  ISftt. 

>ri.  «.  I  Ifl^  T..  !'■-.<<  ''..  W».  13:  L.  IRTtl.  Fb.  SSfl.  f  I :  T:  1SS9.  th.  lU.  §1; 
U  lar.  cb.  Ill  ?7,  saM.  2:  1..  lt«>.  rh.  IBS  it  Edm.  18):  Co.  Proc., 
I  e^  (Hi'di  I.  i^T".  k.  T41,  I  4  <T  RdiB,  TT4>:  L.  IHI7.  Cb.  IM;  L.  lan). 
aTSSS^  L.  ISti    .  '      .'.  I  1;  !,.  vat.  eh.  STl.  Et  I  nnd  16:  L.  ISn.  rli.  SH. 

Li;  I.,  lR7a,  r-     M        ■::  h.  1STB.  ffh.  189.  I  1:  L,  1"^.  rh.  IM.  M  B  unAW- 
IMS.  Fb.  1!:     <   -'     T.    IKTt.  <A.  *n.  I  111  I.  IIM.  cli.  BS.  I  K;  L.  IRT, 
M.  Ml.  I  ■:  1.     isi'-'    A.  M«. 

I  223II.  [Am'd.  1»I3.]  Who  vnn  ninlntnla  prac«adlMK>i| 
evDlCBts  of  pctltien. 

The  application  tnny  be  mnde  by  the  landlord  or  bssor  of  the 
demised  premise*;  the  Tuirchnser,  npon  the  execution  or  fore- 
clonnre  sale;  the  person  forcIWy  put  out  or  kept  out;  the  person 
with  whom,  ns  owner,  the  npreenient  wns  mndc,  or  the  owner 
of  the  property  occupied   under  nn   airrermenl.  to  ciiltiyate  the 

Eroperty  npon  shares,  or  for  a  share  of  the  crops:  or  the  person 
kWfoUy  entitled  to  the  poase^sion  of  the  propeL-ty  Intradei  Into 
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or  fsqufttted  upon,  as  the  case  requires;  or  bj'  tho  legal  repre- 
aentatiTe,  agent,  or  assignee  of  the  landlord,  purchaser,  or  other 
person,  so  entitled  to  apply,  or  by  tho  person  or  corporation  au- 
thorized to  proceed  under  section  twenty-two  hundred  and  thirty- 
seven  at  this  act.  The  applicant  must  present  to  the  judge  or 
justice,  a  written  petition,  verified  in  like  manner  as  a  verified 
complaint  in  an  action  brought  in  the  supreme  court;  describing 
the  premises  of  which  the  possession  is  claimed,  and  the  interest. 
therein  of  the  petitioner,  or  the  person  whom  he  represents;  stat- 
ing the  facts,  which,  according  to  the  provisions  of  this  title,  au- 
thorize the  application  .by  the  petitioner,  and  the  removal  of  the 
person  In  possession;  naming,  or  otherwise  intelligibly  designating 
the  person  or  persons  against  whom  the  special  proceeding  is  in- 
stituted, and,  if  there  are  two  or  more  such  persons,  and  some 
are  undertenants  or  assigns,  specifying  who  are  principals  or 
tenants,  and  who  are  undertenants,  or  assigns;  and  praying  for 
a  final  order  to  remove  him  or  them  accordingly. 

Sections  2,  8,  and  29,  R.  S.,  am'd  and  consolidated.  See  1  T.  &  C.  533. 
Am'd  L.   1918,   cb.  448.      In  effect  Sept.   1,   1913. 

I  2li86»  Notice  to  be  slTen  In  eertain  oa»e«. 

Where  the  person  to  be  removed  is  a  tenant  at  will,  or  at 
snfferance,  the  petition  must  state  the  facts,  showing  that 
tlw  tenancy  haa  been  terminated,  by  giving  notice,  as  required 
hj  Uw.  Where  the  application  is  made  in  a  case  specified  in 
section  2232  of  this  act,  the  petition  must  state  that  a  notice,  in 
bchmIC  of  the  applicant,  requiring  all  persons  occupying  the  prop- 
erty to  quit  tlie  same,  by  a  day  specified,  has  been  either  served 
personally  upon  the  person  or  persons  to  be  removed,  or  afiSxed 
conspicuously  upon  the  property,  at  least  ten  days  before  the 
day  specified  therein. 

Section  31.  E.  S.,  and  U  1857.  dx.  396,  li  2  and  ^  (4  Bdm.  617). 

I  aaar.  tAm^d,  mis.]     Petition  In  onae  of  Imwdy-lionaea, 

ete, 

Aa  owner  or  tenant,  including  a  tenant  of  one  or  more  rooms  of 
an  apartment  houst  or  tenement  house,  of  any  premises  within 
two  hundred  feat  from  other  demised  real  property  used  or 
occupied  in  whole  or  in  part,  as  a  bawdy-house,  or  house,  or 
place  of  aasigaation  for  lewd  persons,  or  for  purposes  of  prosti- 
tution, or  an  J  domestic  corporation  organized  for  the  suppression 
of  vice,  subject  to  or  which  submits  to  visitation  by  the  state 
board  of  charities,  and  possesses  a  certificate  from  such  board 
of  auch  fact  and  of  conformity  with  its  regulations,  may  serve 
personally  upon  the  owner  or  landlord  of  the  premises,  so  used 
or  occupied,  or  upon  bis  agent,  a  written  notice,  requiring  the 
owner  or  landlord  to  make  an  application  for  the  removal  of  the 
person  so  using  or  occupying  the  same.  If  the  owner  or  land- 
lord, or  hta  agent,  does  ^not  make  such  ai)plication,  within  five 
days  thereafter;  or,  having  made  it,  does  not  in  gpod  faith  dili- 
gently prosecute  it;  the  person  or  corporation  giving  the  notice 
may  make  an  application  for  such  removal  on  a  petition  stating 
the  juriadietional  facts,  which  application  shall  have  the  same 
effect,  except  as  otherwise  expressly  prescribed  in  this  title,  as 
though  the  applicant  were  the  owner  or  landlord  of  the  premises, 
and  shall  have  precedence  over  any  similar  application  thereafter 
maae  by  such  owner  or  landlord  or  to  one  theretofore  made  by 
bim  and  not  prosecuted  diligently  and  in  good  faith.     Proof  of 
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the  ill  reputo  of  the  deniiKod  premises  or  of  the  iniiuites  thereof 
or  of  those  reHortiiiK  thereto  nhal!  roiiKtitute  preKiHuptive  evi- 
dence of  the  unlawful  use  of  the  demised  premises,  required  to 
be  stated   in   the  petition   for  removal. 

Sections  56  and  61,  R.  S. ;  L.  186A,  cb.  764  (7  Etlra.  335).  Ain'd.  L. 
1913,  ch.  448.      In  effect  Sept.   1,   1913.  ' 

i  2288.  Precept. 

The  judge  or  justice,  to  whom  a  petition  is  presented,  as  pre- 
scri]>ed  in  either  of  the  foregoing  sections  of  this  title,  must 
thereupon  issue  a  precept,  directed  to  the  person  or  persons 
designated  in  the  petition,  as  being  in  pos.«?ession  of  the  property, 
and  requiring  him  or  them  forthwith  to  remove  from  the  prop- 
erty, describing  it,  or  to  show  cause,  before  him,  at  a  time  and 
place  specified  in  the  precept,  why  possession  of  the  property 
should  not  be  delivered  to  the  petitioner,  or,  in  the  case  specified 
in  the  last  section,  to  the  owner  or  landlord.  The  precept  must 
be  returnable,  not  less  than  three  nor  more  than  five  days  after 
it  is  issued;  except  that,  where  the  proceeding  is  taken,  upcm  tho 
ground  that  a  tenant  continues  in  possession  of  demised  premises 
after  the  expiration  of  his  term,  without  the  permission  of  bin 
landlord,  and  the  application  is  made  on  the  day  of  the  expira- 
tion of  the  lease,  or  on  the  next  day  thereafter,  the  precept  may, 
in  the  discretion  of  the  judge  or  justice,  l)e  made  returnable  on 
the  day  on  which  it  is  issued,  at  any  time  after  twelve  o'clock, 
noon,  and  before  siTC*o*clock  in  the  afternoon. 

Section  80,  B.  8.,  nm'd:  L.  1851,  ch.  460;  L.  1868,  ch.  828,  I  1  <7  Bdm. 
356). 

I  2289.  Id.;  In  New- York  city. 

In  the  city  of  New- York,  where  the  application  is  made  to  a 
district  court,  the  petition  must  be  tiled  with,  and  the  precept 
must  be  issued  by,* the  clerk  of  the  court;  and  the  precept  must 
be  made  returnable  before  the  court,  at  the  place  designated, 
pursuant  to  law,  for  holding  the  court;  and  all  subsequent  pro- 
ceedings in  the  cause  must  be  had  at  that  place,  except  as  otner- 
wii^  prescribed  in  section  2246  of  this  act.  If,  upon  the  return 
of  the  precept,  or  upon  an  adjourned  day,  the  justice  is  unable, 
by  reason  of  absence  from  the  court  room  or  sickness,  to  hear 
the  causi\  or  it  is  shown  by  aflSdavit  that  he  is  for  any  reason 
disqualified  to  sit  in  the  cause,  or  is  a  necessary  and  material 
witness  for  either  party,  a  justice  of  any  other  district  court  of 
the  city  may  act  in  his  place  at  the  same  court  room. 

L.  1803,  ch.  189,  (6  Edm.  86);  Co.  Proc.,  f  66;  L.  1876,  ch.  356.  |  1; 
L.   1877,  ch.   187,    i   1.      See  I   3208.   poet 

I  2240.  [Am*d,  1013.]     Id.(  how  served. 

The  precept  must  be  served  as  follows; 

1.  By  delivering,  to  the  person  to  whom  it  is  directedi  oCf  if  it 
is  directed  to  a  corporation,  to  an  otflcer  of  the  corporation,  upon 
whom  a  summons,  issued  out  of  the  Hi^)reme  court,  in  an  action 
against  the  corporation,  might  be  served,  a  copy  of  the  precept, 
together  with  a  copy  of  the  petition,  and  at  the  same  time  show- 
ing him  the  original  precept. 

2.  If  the  person,  to  whom  the  precept  is  directed,  resides 
in  the  city  or  town  in  which  the  property  is  situated,  but  is 
absent  from  his  dwelling-house,  service  may-  be  made  by  deliv- 
ering a  copy  thereof,  together  with  a  copy  of  the  petition,  at  hia 
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dwell! og-house,  to  a  person  of  suitable  age  and  discretion,  who 
resides  there;  or,  if  no  such  person  can,  with  reasonable  dili- 
Keuce,  be  found  there,  upon  whom  to  make  service,  then  by  de- 
liverinif  a  copy  of  the  precept  and  petition,  at  the  proi)erty 
sought  to  be  recovered,  either  to  some  person  of  suitable  age  and 
discretion  residing  there,  or  if  no  such  person  can  be  found 
there,  to  any  person  of  suitable  age  and  discretion  cmploye<i 
there. 

3.  Where  service  cannot,  with  reasonable  diligence,  be  made, 
as  prescribed  in  either  of  the  foregoing  subdivisions  of  this  sec- 
tion, by  affixing  a  copy  of  the  precept  and  petition  upon  a  con- 
spicuous part  of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is  issued, 

it  must  be  served  at  least  two  hours  before  the  hour  at  which  it 

is   returnable:   in  every  other  case,   it   uiust   be  served  at   least 

two  days  before  the  day  on  which  it  i.s  rcturnnblo. 

S<H;tlon  32,  R.  8. ;  L.  1857,  cb.  684.  and  L.  1808,  ch.  828  (7  Edm.  3o6). 
Am'd  by  L.  lOlU,  ch.   277.     lu  effect  Sept.   1.   1U13. 

I  2241.  Duty  of  person  to  whom  copy  of  precept  Is  de- 
livered. 

A  person,  to  whom  a  copy  of  a  precept,  directed  to  another,  is 
delivered,  as  prescribed  in  this  title,  must,  without  uuy  avoidable 
delay,  deliver  it  to  the  person  to. whom  it  is  directed,  if  he  can  be 
found  within  the  same  town  or  city;  or,  if  he  cannot  be  so  found, 
to  his  agent  therein;  and  if  neither  can  be  so  found,  after  the 
exercise  of  reasonable  diligence,  before  the  time  when  the  precept 
is  returnable,  to  the  judge  or  justice  wh<i  issued  the  same,  at  the 
time  of  the  return  thereof,  with  a  written  statement  indorsed 
thereupon,  that  he  has  been  unable,  after  the  exercise  of  reason- 
able diligence,  to  find  the  person  to  whom  the  precept  is  directed, 
or  his  agent,  within  the  town  or  city.  A  person,  who  wilfully 
violates  any  provisions  of  this  section,  is  guilty  of  a  misdemeanor; 
and,  if  he  is  a  tenant  upon  the  property,  forfeits  to  his  landlord 
the  value  of  three  years'  rent  of  the  premises  occupied  by  him. 
A  copy  of  this  section  must  be  indorsed  upon  each  copy  of  a  pre- 
cept, served  otherwise  than  personally  upon  the  person  to  whom 
it  is  directed. 

L.  1868,  ch.  828.  |  3  (7  Edm.  356) ;  and  1  E.  S.  748,  {  27   (1  Edm.  Gi)9). 

I  2242.  When  precept  to  be  served  on  landlord  of  bawdyi^ 
lionsef  eto. 

Where  the  case  is  within  section  2237  of  this  act,  the  precept 
must  be  directed  to  and  served  upon  the  owner  or  landlord,  or  hi.> 
agent,  and  also  upon  the  tenant  or  occupant  of  the  property. 
Either  or  both  of  them  may,  upon  the  return  day,  appear  and 
show  cause  why  the  tenant  or  occupant  should  not  be  removed 
from  the  property. 

Partu  of  H  63  and  64;  L.   1868,  ch.  764   (7  Edm.  336). 

i  2243.  Proof  of  service  of  precept. 

At  the  time  when  the  precent  is  returnable,  the  petitioner 
must,  unless  the  adverse  party  appears,  make  due  proof  of  the 
service  thereof,  showing  the  time,  and  the  place  and  manner  of 
service;  and,  unless  service  was  made  personally  upon  the  ad- 
verse party,  or  by  aflixing  a  copy  of  the  precept,  the  name  of 
the  person  to  whom  a  copy  of  the  pre<'ept  was  delivered,  if  his 
name  can  be  ascertained  with  reasonable  diligence.     Where  serv^ 
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ice  ia  made  by  a  sheriff,  constable,  or  marshal,  It  may  be  proved 
by  his  certificate,  stating  the  facts. 

Sactkm  83,  B.  B.,  alao  f  33,  «ai'd;  I*  1868,  cb.  8S8  (7  Edm.  33«). 

I  2244.  [Ain'd*  1888.]     Answer. 

At  the  time  when  the  precept  ia  returnable  without  waitinf  m 
prescribed  In  an  action  before  a  justice  of  the  peace,  or  in  a  dis- 
trict  court  in  the  city  of  New  York,  the  person  to  whom  it  is 
directed  or  his  landlord,  or  any  person  in  possession  or  claiming 
possession  of  the  premises,  or  a  part  thereof,  may  file  with  the 
judge  or  justice  who  issued  the  precept,  or  with  the  clerk  of  the 
court,  a  written  answer,  verified  in  like  manner  as  a  verified 
anKwer  in  an  notion  in  the  supreme  court,  denying  generally  the 
allegations,  or  specifically  any  material  allegation  of  the  petition, 
or  setting  forth  a  statement  of  any  new  matter  constituting  a 
legal  or  equitable  defence,  or  counterclaim.  Such  defence  or 
counterclaim  may  be  set  up  and  established  in  like  manner  as 
though  the  claim  for  rent  in  such  proceeding  was  the  subject  of 
an  action. 

L.  1893,  ch,  705. 

\2246.  lasnea  upon  forcible  eniry  or  detainer. 
Vhere  the  application  is  founded  upon  an  allegation  of  forcible 
entry  or  forcible  holding  out,  the  petitioner  must  allege  and  prove 
that  he  was  peaceably  in  actual  possession  of  the  property,  at  the 
time  of  a  forcible  entry,  or  in  constructive  possession,  at  the 
time  of  a  forcible  holding  out;  and  the  adverse  party  must  either 
deny  the  forcible  entry,  or  the  forcible  holding  out,  or  allege,  In 
his  defence,  that  ho,  or  his  ancestor,  or  those  whose  interest  he 
claims,  had  been  in  quiet  possession  of  the  property,  for  three 
years  together  next  before  the  alleged  forcible  entry  or  detainer; 
and  that  his  interest  is  not  ended  or  determined,  at  the  time  of 
the  trial. 

Id. ;  88  6  and  11.  am'd. 

8  2246.  In  N,  Y.  diMtrlct  oovrtt  cause  mmy  be  transferred 
to  another  court  for  trial. 

In  a  district  court  of  the  city  of  New- York,  at  the  time  of 
joining  issue,  the  justice  sitting  in  the  cause  may,  in  his  discre- 
tion, upon  motion  of  either  party,  or,  if  no  justice  is  present,  the 
clerk  may,  by  consent  of  both  parties,  make  an  order  transferring 
the  cause  for  trial,  to  a  district  court  of  an  adjoining  district, 
which  thereupon  has  the  same  jurisdiction  and  power  at  its  '^ 
own  court  house,  as  if  the  property  was  situate  within  its  din- 
trict. 

L.   1877,   cb.   187,   8   2.  am'd. 

8  2247.  [Am'd,  1881  and  1882.]      Trial. 

The  issues  joined  by  the  petition  and  answer  must  be  tried  by 
the  judge  or  justice,  unless  cither  party  to  such  proceedings  shall, 
at  the  time  dosignntod  in  such  precept  for  Bhowing  eanso,  de- 
mand a  jury  and  at  the  time  of  such  demand  pay  to  such  judge 
or  justice  the  necessary  costs  and  expenses  of  obtaining  such 
jury.  If  a  jury  be  demanded  and  such  costs  and  expenses  be 
paid,  the  judge  or  justice  with  whom  such  petition  ihall  be  filed 
shall  nominate  twelve  reputable  persons  qualified  to  serve  as 
jurors  in  courts  of  record,  and  shall  issue  his  precept  directed  to 
the  sheriff  or  one  of  the  constables  of  the  county,  or  any  con- 
stable or  marshal  of  the  city  or  town,  commanding  him  to  sum- 
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mon  the  persons  so  nominated  to  appear  before  such  judge  or 
justice  at  such  time  or  place  as  he  shall  therein  appoint,  not 
more  than  three  days  from  the  date  thereof,  for  the  purpose  of 
trying  the  said  matters  in  difference.  Six  of  the  persons  so 
summoned  shall  be  drawn  in  like  manner  as  jurors  in  justices* 
courts,  and  shall  be  sworn  by  such  judge  or  justice  well  and 
truly  to  hear,  try  and  determine  the  matters  in  difference  be- 
tween the  parties.  After  hearing  the  allegations  and  proofs  of 
the  parties,  the  said  jury  shall  1^  kept  together  until  they  agree 
on  tneir  verdict,  by  th^  sheriff  or  one  of  his  deputies,  or  a  con- 
stable, or  by  some  proper  person  appointed  by  the  judge  or 
justice  for  that  purpose,  who  shall  be  sworn  to  kei'p  such  jury 
as  is  ixraal  in  like  cases  of  courts  of  record.  If  such  jury  can- 
not agree  after  being  kept  together  for  such  time  as  such  judge 
or  justice  shall  deem  reasonable,  he  may  discharge  them  and 
nominate  a -new  jury,  and  issue  a  new  precept  in  manner  afore- 
said. 

R.  8.  I  34. 

I  2248.  Adjournment. 

At  the  time  when  issue  is  joined,  the  judge  or  justice  may.  in 
his  discretion,  at  the  request  of  either  party,  and  upon  prooi  to 
his  satisfaction,  by  affidavit  or  orally,  that  an  adjournment  is 
nc^cessary,  to  enable  the  applicant  to  procure  his  necessary  wit- 
nesses, or  by  consent  of  all  the  parties  who  appear,  adjourn  the 
trial  of  the  issue,  but  not  more  than  ten  days;  except  by  consent 
of  all  parties. 

B.  8.,  I  41, 

I  2B40.  Pinal  order  upon  trial. 

If  sufficient  cause  Is  not  shown  upon  the  return  of  the  precept; 
or  if  the  verdict  of  the  jury,  or  the  decision  of  the  judge  or  jus- 
tice, upon  a  trial  without  a  jury,  is  in  favor  of  the  petitioner; 
the  judge  or  jui^tice  must  make  a  final  order,  awarding  to  the 
petitioner  the  delivery  of  the  possession  of  the  property;  except 
that,  where  the  case  is  within  section  2237  of  this  act,  the  final 
order  must  direct  the  removal  of  the  occupant.  In  either  case. 
the  final  order  must  award  to  the  petitioner  the  costs  of  the 
special  proceeding.  If  the  verdict  or  decision  is  in  favor  of  the 
penon  answering,  the  judge  or  justice  must  make  a  final  order 
accordingly,  and  awarding  to  him  the  costs  of  the  special  pro- 
ceeding. 

Id.,  ii  83,  80  and  61.     Sec  L.  1849.  ch.  103  (2  Edm.  533). 

I  2250.  [Am*d»  1882.]  Amonnt  of  eoatsf  how  collected. 

Costs,  when  alloweil,  and  the  fees  of  officers,  except  where  a 
fee  is  specially  given  in  chapter  twenty-one  of  this  act,  must  be 
at  the  rate  allowed  by  law  in  an  action  in  a  justice's  court, 
and  arc  limited  in  like  manner;  unless  the  application  is  founded 
npon  an  allegation  of  forcible  entry  or  forcible  holding  out;  in 
which  case,  the  judge  or  justice  may  award  to  the  successful 
party  a  fixed  sum  as  costs,  not  exceeding  fifty  dollars,  in  addition 
to  his  disbursements.  If  the  final  order  is  made  by  a  county 
Judge,  or  a  special  county  judge,  or  by  a  mayor  or  recorder,  an 
execution  to  collect  the  costs  may  be  issued  thereupon  as  if  it 
was  a  judgment  of  a  justice  of  the  peace  of  the  same  city  or 
county;  and  for  that  purpose  the  officer  takes  the  place  of  a  jus- 
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tice  of  the  iwace.  lu  every  other  erase  an  execution  may  be 
issued  to  collect  the  costs  uwarch^d  thereby  an  if  the  lin;il 
order  was  a  judgment,  rendered  in  the  court,  of  which  the  judge 
or  justice  is  the  presiding  officer. 

Id.,  if  12,  13,  22  and  part  of  |  51,  am'd  and  coosolidat<Ml.  Am'd  L.  1882. 
rh.  399. 

I  2251.   [Am'dy  1882.]    Warrant  to  dlspoBaess  defendant. 

Where  the  final  order  is  in  favor  of  the  petitioner,  the  judge 
or  justice  must  thereupon  issue  a  warrant,  under  his  hand,  di- 
rected to  the  sheriff  of  the  county,  or  to  any  constable  or  marshnl 
of  the  city  or  town,  in  which  the  property,  or  a  portion  thereof, 
is  situated,  or  if  it  is  not  situated  in  a  city,  to  any  constable  of 
any  town  in  the  county,  describing  the  property,  and  commanding 
the  officer  to  remove  ail  persons  therefrom,  and  also,  except 
where  the  case  is  within  section  2237  of  this  act,  to  put  the 
petitioner  into  the  full  possession  thereof. 

Id..  IS  13,  33  and  39.  Seo  L.  1857,  ch.  684;  also,  |S  58,  59.  63,  64,  and 
L.   1808.  cb.   764   (7  Edm.   335). 

I  2252.  Bxecntlon  of  ^irarrant. 

The    officer,  to    whom  the    warrant  is   directed  and    delivered, 
must  execute  it,  according  to  the  command  thereof,  between  the 
hours  of  sunrise  and  sunset. 
R.  S.,  I  40. 

I  2253.  nrhen  ^rarrant  cancels  leaaei  exception. 

The  issuing  of  a  warrant  for  the  removal  of  a  tenant  from 
demised  premises,  cancels  the  agreement  for  the  use  of  the  prem- 
ises, if  any,  under  which  the  person  removed  held  them;  and 
annuls  accordingly  the  relation  of  landlord  and  tenant,  except 
that  it  does  not  prevent  a  landlord  from  recovering,  by  action, 
any  sum  of  money,  which  was,  at  the  time  when  the  precept  was 
issued,  payable  by  the  terms  of  the  agreement,  as  rent  for  the 
premises;  or  the  reasonable  value  of  the  use  and  occupation 
thereof,  to  the  time  when  the  warrant  was  issued,  'for  any  period 
of  tinjc,  with  respect  to  which  the  agreement  does  not  make 
any  special  provision  for  payment  of  rent. 

Id..  I  4.').  also,  I  60;  L.  1868.  ch.  764  (7  Edm.  33G). 

i  2254.  [Am'd,  1886. J    ^Warrant;  when  and  how  stayed. 

The  party,  against  whom  a  final  order  is  made,  requiring  the 
delivery  of  possession  to  the  petitioner,  may,  at  any  time  before 
a  warrant  is  issued,  stay  the  issuing  thereof;  and  also  stay  an 
execution  to  collect  the  costs,  as  follows: 

1.  WhtTc  the  final  order  establishes  that  a  lessee  or  tenant 
holds  over,  after  a  default  in  the  payment  of  rent,  or  of  taxes 
or  assessm<»nt8,  he  may  effect  a  stay,  by  payment  of  the  rent 
due,  or  of  such  taxes  or  asses.sments,  and  interest  and  penalty, 
if  any  thereon  due,  and  the  costs  of  the  special  proceeding;  or 
by  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court, 
his  undertaking  to  the  petitioner,  in  such  sum  and  with  such 
sureties  as  the  judge  or  justice  approves,  to  the  effect  that  he 
will  pay  the  rent,  or  such  taxes  or  assessments,  and  interest  and 
penalty  and  costs,  within  ten  days,  at  the  expiration  of  which 
time  a  warrant  may  issue,  unless  he  produces  to  the  judge  or 
justice  satisfactory  evidence  of  the  payment. 

2.  Where  the  final  order  establishes  that  a  lessee  or  teriant  has 
taken  the  benefit  of  an  insolvi'pf  net,  or  has  been  adjudicated  a 
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bankrupt,  he  may  effect  a  stay  by  payini^  the  costs  of  the  special 
proceeding,  and  by  delivering  to  the  judge  or  justice,  or  the  clerk 
of  the  court,  his  undertaking  to  the  petitioner,  in  such  a  sum 
and  with  such  sureties  asj:he  judge  or  justice  approves,  to  the 
effect,  that  he  will  pay  the  rent  of  the  premises,  as  it  has  become, 
or  thereafter  becomes  due. 

3.  Where  the  final  order  establishes  that  the  person  against 
whom  it  is  made,  continues  in  possession  of  real  property,  which 
has  been  sold  by  virtue  of  an  execution  against  his  property,  Ee 
may  effect  a  stay,  by  paying  the  costs  of  the  special  proceeding, 
and  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court, 
ao  affidavit,  that  he  claims  the  possession  of  the  property,  by 
virtue  of  a  right  or  title,  acquired  after  the  sale,  or  as  guardian 
or  trustee  for  another;  together  with  his  undertaking  to  the  i)eti- 
tioner,  in  such  a  sum  and  with  such  sureties  as  the  judge  or 
justice  approves,  to  the  effect,  that  he  will  pay  any  costs  and 
damages,  which  may  be  recovered  against  him,  in  an  action  of 
ejectment  to  recover  the  property,  brought  against  him  by  the 
petitioner  within  six  months  thereafter;  and  that  he  will  not 
commit  any  waste  upon  or  injury  to  the  property,  during  his 
occupation  thereof. 

B.  S.,  I  44,  am*d  by  L.  1857,  ch.  684;  and  H  45  and  46. 

f  22S6.  Undertaking  honv  disponed  of. 

Where  an  undertaking  is  given,  in  a  case  specified  in  sub- 
division first  of  the  last  section,  the  judge  or  justice  must  deliver 
it  to  the  person  against  whom  the  final  order  was  made,  upon 
his  prodqcing  the  evidence  of  payment,  mentioned  in  that  sub- 
division. If  he  does  not  produce  such  evidence  within  ten  days, 
the  judge  or  justice  must  deliver  it  to  the  petitioner.  In  every 
other  case  specified  in  the  last  section,  the  judge  or  justice  must 
deliver  the  undertaking  to  the  petitioner,  immediately  after  his 
approval  thereof. 

I  22S0.  Redemption   by   lenfiee. 

When*  the  spcM-ial  proceeding  is  founded  upon  an  allegation 
thait  a  leHsee  ^lolds  over,  after  a  default  in  the  pa.vment  of  rent, 
and  the  unexpired  term  of  the  lease,  under  which  the  premises 
are  held,  exceeds  five  years,  at  the  time  when  the  warrant  is 
isMued;  the  lessee,  his  exiH*utor,  administrator,  or  assignee,  may, 
at  any  time  within  one  year  after  the  execution  of  the  warrant, 
pay  or  tender  to  the  petitioner,  his  heir,  executor,  administrator, 
or  assignee,  or  if,  within  five  days  before  the  expiration  of  the 
year,  he  cannot,  with  reasonable  diligence,  be  found  within  the 
city  or  town,  wherein  the  property,  or  a  portion  thereof,  is  situ- 
ated, then  to  the  judge  or  justice  who  issued  the  warrant,  or  his 
successor  in  office,  all  rent  in  arrear  at  the  time  of  the  payment 
or  tender,  with  interest  thereupon,  and  the  costs  and  charges 
incurred  by  the  petitioner.  ThereujMjn  the  person  making  the 
payment  or  tender,  shall  l>e  entitled  to  the  possession  of  the 
demised  premises,  under  the  lease,  and  may  hold  and  enjoy  the 
Hiime,  according  to  the  terms  <if  the  original  demise,  except  as 
otiierwise  prescribed  in  the  next  section  but  one. 

L.   1&I2,  ch.  240,  i  1    (4  Edui.  601).  am'd. 
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f  2^07.  Id.^  by  creditor  of  lessee. 

In  a  case  specified  in  the  last  section,  a  Judgment  creditor  of 
the  lessee,  whoso  judgment  was  docketed  in  the  county,  before 
the  precept  was  issued,  or  a  mortgagee  of  the  lease,  whose  mort- 
gage was  duly  recorded,  in  the  county,  before  the  precept  was 
issued,  may,  at  any  time  before  the  expiration  of  one  year  after 
the  execution  of  the  warrant,  unless  a  redemption  has  been  made 
as  prescribed  In  the  lust  section,  file  with  the  Judge  or  justice 
who  issued  the  warrant,  or  with  his  successor  in  office,  a  notice, 
specifying  his  interest  and  the  sum  due  to  him;  describing  the 
premises;  and  stating  that  it  Is  his  intention  to  redeem  as  pre- 
scribed in  this  section.  If  a  redemption  is  not  made  by  thp  lessee, 
his  executor,  administrator,  or  assignee,  within  a  year  after  the 
execution  of  the  warrant,  the  person  bo  filing  a  notice,  or.  If  two 
or  more  persons  have  filed  such  notices,  the  one  who  holds  the 
first  lien,  may,  at  any  time  before  two  o'clock  of  the  day,  not  a 
Sunday  or  a  public  holiday,  next  succeeding  the  Inst  day  of  the 
year,  redeem  for  his  own  benefit,  in  like  manner  as  the  lessee,  his 
executor,  administrator,  or  assignee  might  have  so  redeemed. 
Where  two  or  more  judgment  creditors  or  mortgagees  have  filed 
such  notices,  the  holder  of  the  second  lien  may  so  redeem,  at 
any  time  before  two  o'clock  of  the  day,  not  a  Sunday  or  a  public 
holiday,  next  succeeding  that  in  which  the  holder  of  the  first 
lien  might  have  redeemed;  and  the  holder  of  the  third  and  each 
subsequent  lien,  may  redeem,  in  like  manner,  at  any  time  before 
two  o'clock  of  the  day,  not  a  Sunday  or  a  public  holiday,  next 
succeeding  that  in  which  his  predecessor  might  have  redeemed. 
But  a  second  or  KUbdO<iuent  redemption  is  not  valid,  unless  the 
person  redeeming  pays  or  tenders  to  each  of  his  predecessors  who 
has  redeemed,  the  sum  paid  by  him  to  redeem,  and  also  the  sum 
due  upon  his  judgment  or  mortgage;  or  deposits  those  sums  with 
the  judge  or  justice,  for  the  benefit  of  his  predecessor  or  predc> 
cessors. 

L.   1S42.  ch.  240.   {   1    (4  Edm.  461). 

i  2298.  Tke   Imat    two  eeotlona  qaallfled. 

Where  n  redemption  is  made,  as  prescribed  in  either  of  the  lattt 
twu  sections,  the  rights  of  the  person  redeeming  are  subject  to 
a  lease,  if  any,  executed  by  the  petitioner,  since  the  warrant  was 
iKKurd,  Ko  far  that  the  new  lessee,  his  assigns,  undertenaxita,  or 
other  representatives,  may,  upon  complying  with  the  terms  of 
the  lease,  hold  the  premises  so  leased  until  twelve  o'clock,  noon, 
of  the  first  day  of  May,  next  succeeding  the  redamptioQ.  And, 
in  all  other  respects,  the  person  so  redeeming,  his  assigns  and 
representatives,  succeed  to  all  the  rights  and  liabilities  of  the 
petitioner,  under  such  a  lease. 

I  2S59.  Order  to  be  nade  tliereiipoiii  Itabilftr  of  peraOB 
redeenlAff. 

The  person  redeeming,  as  prescribed  in  the  last  three  sectlona, 
nr  the  owner  of  the  property  so  redeemed,  may  present  to  the 
judge  or  justice  who  issued  the  warrant,  or  to  his  snccessor  in 
office,  a  petition,  duly  verified,  setting  forth  the  facts  of  the 
redemption,  and  praying  for  an  order,  establishing  tha  rights  and 
liabilities  of  the  parties  upon  the  redemption.  Whereupon  the 
judge  or  justice  must  ninke  an  order  requiring  the  other  party 
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to  the  redemption  to  show  caiide  before  him,  at  a  time  and  place 
therein  specitied,  why  the  prayer  of  the  petition  should  not  be 
granted.  The  order  to  show  cause  must  be  made  returnable,  not 
lefM  than  two  nor  more  than  ten  days,  after  it  is  granted;  and 
it  mnst  be  served  at  least  two  days  before  it  is  returnable.  Upon 
the  return  thereof,  the  judge  or  justice  must  hear  the  allegations 
and  proofs  of  the  parties,  and  must  make  such  a  final  order  as 
jastice  requires.  The  costs  and  expenses  must  -be  paid  by  the 
petitioner.  The  final  order,  or  a  certified  copy  thereof,  may 
be  recorded  in  like  manner  as  a  deed.  A  person,  other  than  the 
Ies4>.see,  who  redeems  as  prescribed  in  the  last  three  sections,  suc- 
ceeds to  all  the  duties  and  liabilities  of  the  lessee,  accruing  after 
the  redemption,  aa  if  he  was  named  as  lessee  in  the  lease. 

I  SBaoO.  Appeal. 

An  appeal  may  be  taken  from  a  final  order,  made  as  prescribed 
in  this  title,  to  the  same  court,  within  the  name  t^^ie,  and  in  the 
same  manner,  as  where  an  appeal  is  taken  from  a  judgment  ren- 
dered in  the  court,  of  which  the  judge  or  justice  is  the  presiding 
offict^r,  and  with  like  efifect;  except  as  otherwise  prescribed  in  the 
next  two  sections. 

Snbstituted  for  |  47.  R.  S..  am*d;  L.  1868,  cb.  828  (7  Edm.  357),  I  52: 
L.   1849.  cb.   lOS  (2  Bdm.  594). 

§2261.   [Ant'd,  11196.]   BCcct  of  appeal  llmHed  ia  oertaln 


The  issuing  or  execution  of  the  warrant  can  not  be  stayed  by 
snch  an  appeal,  or  by  the  giving  of  an  undertaking  thereupon, 
otherwise  than  as  prescribed  in  the  next  section.  An  appeal  can 
not  l>e  taken  to  the  court  of  appeals,  from  a  final  determination 
of  the  appellate  division  of  the  supreme  court,  upon  such  an  ap- 
peal, unless  the  latter  court,  by  an  order,  made  at  the  term  of 
the  appellate  division  where  the  final  order  is  made,  or  the  next 
term  thereafter,  allows  it  to  be  taken. 

L.   1895.  cb.  946. 

f  2202.  [Am'd,  18V6.]  IVarrantai  bovr  stayed  on  appeal. 

Where  an  appeal  is  taken  from  a  final  order,  awarding  delivery 
of  possession  to  the  petitioner,  which  establishes  that  a  lessee  or 
tenant  holds  over,  after  a  default  in  payment  of  rent  or  from  an 
order  or  judgment  affirming  such  final  order,  the  issuing  and 
execution  of  the  warrant  may  be  stayed  by  the  order  of  the 
county  judge,  and  in  the  city  and  county  of  New  York  by  a 
justice  of  the  supreme  court,  upon  the  appellant's  giving  the  se- 
curity required  to  perfect  the  appeal,  and  to  stay  the  execution 
of  the  order  appealed  from  and  also  an  undertaking  to  the  peti- 
tioner in  a  sum  and  with  sureties  approved  by  the  county  judge 
or  in  the  city  and  county  of  Now  York  by  a  justice  of  the  su- 
preme court  to  the  eflFort  that  if.  upon  the  appeal,  a  final  deter- 
mination is  rendered  against  the  appellant  he  will  pay  all  rents 
accruing  or  to  accrue  upon  the  premises,  or  if  there  is  no  lease 
thereof  the  value  of  the  use  nnd  orrnpation  of  the  premises  sub- 
frequent  to  the  institution  of  the  special  proceedings. 

L.  1605,  cb.  946. 
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f  2:MI3.  Appellate  court  may  award  restltatioai  aetioa 
for  damages. 

If  tlu>  tiuul  order  it*  reversed  upon  the  appeal,  the  appellate 
c-^jurt  may  award  restitutiuu  to  the  party  iujured,  with  costs; 
aud  It  may  uiake  an  order,  or  issue  any  other  mandate,  necessary 
to  carry  its  determination  into  effect.  The  person  dispossessed 
may  also  maintain  an  action,  to  recover  the  damages  which  he 
has  sustained  by  the  dispossession. 

Sections  48  and  49,  R.  S. 

S  2204.  Application  of  tliis  titles  effect  of  flnal  order. 

This  title  does  not  impair  the  rights  of  a  landlord,  lessor,  or 
tenant,  in  a  case  not  therein  provided  for.  Where  a  special  statu- 
tory provision  confers  a  rij?ht  to  take  proceedini^s,  in  the  manner 
heretofore  prescribed  by  law,  for  tne  summary  removal  of  a  per- 
son in  possession  of  real  property,  the  proceedings  thereunder 
must  be  taken  as  prescribed  in  this  title.  A  final  order,  made  in 
a  special  proceeding,  taken  as  prescribed  in  this  title,  is  not  a 
bar  to  an  action  of  ejectment,  to  recover  the  property  affected 
thereby. 

Id.,  I  60. 

f  2205.  Ho'vr  proceedlaffs  vnder  ibis  title  to  be  stayed. 

Where  a  petition  is  presented,  as  prescribed  in  this  title,  the 
proceedings  thereupon  before  the  final  order,  and  if  the  final 
order  awards  delivery  of  the  possession  to  the  petitioner,  the  issu- 
ing or  execution  of  the  warrant  thereupon,  cannot  be  stayed  or 
suspended  by  any  court  or  judge,  except  in  one  of  the  following 
methods: 

1.  By  an  order  made,  or  an  undertaking  filed,  upon  an  appeal, 
in  a  case  and  in  the  manner  specially  prescribed  for  that  purpose 
in  this  title. 

2.  By  an  injunction  order,  granted  in  an  action  against  the 
petitioner.  Such  an  injunction  shall  not  be  granted  before  the 
final  order  in  the  Npeciai  proceeding,  except  in  a  case  where  au 
injunction  would  Ik'  granted  to  stay  the  proceedings,  in  an  action 
of  ejectment,  brought  by  the  petitioner,  and  upon  the  like  terms: 
or  after  the  final  order,  except  in  a  case  where  an  injunction 
wouhl  be  granted  to  stay  the  execution  of  the  final  judgment 
in  such  an  action,  and  upon  the  like  terms. 

R.  S..   f  47. 


^  17.  t.  8  CONTEIVIPT  OF  CH)URT.  gg  22&^^ 

TITLE  lU. 

Proceedings  to  punisli  a  contempt  of  court,  other  than  a 

oriminal  contempt. 

a*c.  2366.  Gaies  to  which  tbto  titte  applies. 
2967.  When  panishment  may  be   summary. 
2268.  When  warrant  to  commit   muy   issue  wltboat  notice. 
2289.  Order  to  show  cause,  or  warrant  to  attach  offender. 
2270.  Notice   to    delinquent   officer  to  show    cause. 
2Q71.  Order  or  warrant;  when  granted  out  of  court. 

2272.  Id.;  when  contempt  was  committed  l)efore  a  referet. 

2273.  Effect  of  order  to   show   cause,   and  of  warrant. 

2274.  Gopy  affidavit,  etc..  to  be  served  with  warrant. 

2275.  Indorsement  upon  warrant. 

2276.  ^Warrant;  how  executed. 

2277.  Undertaking  to  procure  discharge. 

2278.  WhMi    habeas    corpus   may    Issue. 

2279.  Sheriff  to  file  undertaking  with  return. 

2280.  Interrogatories  and   proofs. 

2281.  When  and  how  accused  to  be  punished. 

2282.  Id.;   upon   return   of   habeas   corpus. 
2288.  Id.;  upon  return  of  order  to  show  cause. 
2284.  Amount    of    fine. 

2286.  Length    of    imprisonment. 

2286.  When  court    may    release   offender. 

2287.  Offender  liable  to  indictment. 

2288.  Proceedings  when  accused  does  not  appear. 

2289.  Undertaking;   when  prosecuted  by  person  aggrleTe<; 

2290.  Id.;  by  attorney-general,  etc. 

2291.  Sheriff  liable  for   taking  insufficient  sureties. 
Punishment   of   misconduct   at    trial   term. 


if  22866-2^92.     [Repealed  by  L.  1909.  ch.*  35.    See  ConsoUaated 
Laws,  tit.  Judiciary  Law,  $S  754-781. J 
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TITIJB  IV. 
Proceedings  to  collect  a  fine. 

Sec.  2208.  Clerk  to  make  Mhednle  of  fluM  imposed. 
2294.  Warrant  to  be  lasued  by  him. 
2296.  Id.;    when  dellnqaent  realdea  in  anoCber  county. 

2296.  BxecutloD  of  warrant. 

2297.  Return  thereof. 

2298.  Pioeeedinge  If  fine   not  collected. 

2299.  Who  to  be  Indoded  In  schedule. 

2300.  Liability   of   sheriff. 
2801.  Appltcation   of    this   title. 

U  2298-2801.       [Repealed   by    L.   1909,   ch.  35,     See  Consoli 
dated  Laws,  tit.  Judiciary  Law,  §§  790-797. J 
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nrXiB  T. 

Ptocaedingt  to  dlAoetrer  the  death  of  A  taiuuit  for  lifei 

S808.  Petition  for  pimlnetloa  of  tmuot  for  Ufo. 

9IOt.  Conteato  of  potlUoD. 

2804.  Service  of  petition  and  notice. 

2806.  ProceedlnfB   apon  preeeatatlon  of   petition. 

2306.  Serrlce  or  order;   powers,   etc.,   of  referee. 

2307.  Habeas   corpus. 

2308.  Beport  Of  rtftoree. 
2301^.  Dismissal  of   petition   when  order  compiled  with. 

no.  Wben  U/e-tenant  deemed  dead,  and  petitioner  let  Ifilo  ulilliiiiiii. 
hi.  GommlMlon  to  be  issued  If  Ufs-teaaot  is  wltfaottt  tli*  BUte. 
112.  General  prorlsloas  respeetlns  tbe  oomnlsaloa. 
2818.  Petitioner  te  give  notice  of  its  ezecatloa. 

2814.  Execution  thereof. 

2815.  Proceedings   on   return   of   commission. 

2816.  Oosts. 

2817.  Property;  when  restored. 

2318.  Bemedy  of  person  eylcted  for  proikts,  etc. 
2310.  Order  not  conclusive  In  ejectment. 

1  S809.  Petitloii  tot  production  of  tonaiit  f«r  Iflf«« 

A  person  entitled  to  claim  real  property,  after  the  death  of 
another  who  has  a  prior  estate  therein,  may,  not  oftener  thaa 
once  in  each  calendar  year,  apoly  by  petition  to  the  supreme 
court,  at  a  special  term  thereof,  held  within  the  judicial  district, 
wherein  the  property,  or  a  part  thereof,  is  situated,  for  an  order, 
directing  the  production  of  the  tenant  for  life,  as  prescribed  in 
this  title,  by  a  person,  named  in  the  petition,  against  whom  an 
action  of  ejectment  to  recover  the  real  property  can  be  main- 
tained, if  the  tenant  for  life  is  dead;  or,  where  there  is  no  such 
Krson,  by  the  goafdian,  husband,  trustee,  or  other  person,  who 
«,  or  is  entitled  to,  the  custody  of  the  person  of  the  tenant  for 
life,  or  the  care  of  his  estate. 

2  B.  8.  848,   I  1  (2  Bdm.  8&4). 

I  3808.  Conteiila  of  petition* 

The  petition  must  be  in  writing,  and  yerified  by  the  affidarlt 
of  the  petitioner,  to  the  efifect,  that  the  matters  of  fact  therein 
set  forth  are  true.    It  must  contain: 

1.  A  description  of  the  real  property,  and  a  statement  Of  the 
petitioner's  interest  therein,  and  of  such  other  facts  as  show  that 
the  .case  is  within  the  provisions  of  the  last  section. 

2.  An  averment  that  the  petitioner  believes  that  the  person,  upon 
whose  life  the  prior  estate  depends,  is  dead,  together  with  a 
statement  of  the  grounds  upon  which  the  petitioner's  belief  la 
founded. 

14..  I  2  and  pert  of  9  B. 

i  2804.  Serrlce  of  petition  and  notlee. 

A  copy  of  the  petition,  including  the  affidavit,  together  with 
notice  of  the  time  and  place  at  which  the  petition  will  be  pre- 
sented, must  be  personally  served,  at  least  fourteen  days  before 
its  presentation,  noon  the  person  required,  by  the  prayer  thereof, 
to  produce  the  tenant  for  life. 

Beatalnder  of  {  8. 

f  S808.  Prooeedlnva   npon  presentntlon  of  petition. 

Upon  the  presentation  of  the  petition  and  affidavit,  with  doe 
proof,  by  affldavit,  of  service  of  a  copy  thereof,  and  of  the  netkM^ 

19  Ml 


8(  280(M)9  DEATH  OF  LIFE-TENANT.  Q.I7«t.5 

It  sufficient  cause  to  the  contrary  is  not  shown  by  the  adverse 
party,  the  court  must  either  issue  a  commission,  as  prescribed  in 
the  foUowins  sections  of  this  title;  or  make  an  order,  directing 
the  adverse  party,  at  a  time  and  place  therein  specified,  before 
the  court,  or  a  referee  therein  designated,  to  produce  the  persoa 
upon  whose  life  the  prior  estate  depends,  or,  in  default  thereof, 
to  orove  that  he  is  living. 

U.  3.  848.  i  4. 

3  SaOO.  Service  of  order)  povrem,  eto«,  of  referee* 

^hare  an  order,  requiring  the  production  of  the  tenant  for  life, 
or  proof  that  he  is  living,  is  made  as  prescribed  in  the  last  section, 
a  certified  copy  thereof  must  be  served,  at  least  fourteen  days 
before  the  time  therein  specified,  upon  the  ^rson  required  to 
make  the  production  of  the  proof,  or  upon  his  attorney.  Upon 
presentation  of  proof  of  service,  by  affidavit,  the  court  or  the 
referee  must,  at  the  time  and  place  specified  in  the  order,  or  at 
the  time  and  place  to  which  the  hearing  may  be  adjourned,  hear 
the  allegations  and  proofs  of  the  parties,  respecting  the  identity 
of  any  person  produced,  with  the  person  whose  death  is  in  ques- 
tion; or,  if  the  latter  person  is  not  produced,  respecting  the 
reasons  for  the  failure  to  produce  him,  and  whether  he  is  living. 
Where  a  referee  is  appointed,  he  has  the  same  powers,  and  Is 
entitled  to  the  same  compensation,  as  a  referee  appointed  for  the 
trial  of  an  issue  in  an  action. 

Id.,  8  6. 

I  SHOT.  Habeas  corpus. 

If  it  appears,  by  affidavit,  to  the  satisfaction  of  the  conrt,  that 
the  person  required  to  be  produced  is  imprisoned  within  the  State, 
for  any  cause,  except  upon  a  sentence  for  a  felony,  or  is  kept  or 
detained,  within  the  State,  by  any  person,  the  court  may,  either 
before  or  after  making^  the  order  for  production,  issue'  a  writ 
of  habeas  corpus  to  bring  him  before  it,  or  before  the  referee, 
as  the  case  requires.  The  writ  must  be  served  and  executed, 
and  disobedience  thereto  may  be  punished,  ns  where  a  writ  of 
habeas  corpus  is  issued,  to  inquire  into  the  cause  of  the  detentior 
of  a  prisoner. 

w..   i  7. 

i  9806.  Report  of  referee. 

The  referee  must  deliver  his  report  to  the  petitioner,  or  file  it 
with  the  clerk,  within  ten  days  after  the  case  is  closed.  He 
must  state  therein,  whether  any  person  was  or  was  not  produced 
before  him,  as  being  the  person  whose  death  is  In  questisn.  He 
must  append  thereto,  in  the  form  of  depositions,  tne  proofs,  if 
any,  respecting  the  identity  of  any  person  so  produced,  with  the 
person  whose  death  is  in  question;  or  if  no  one  is  so  ^pduced, 
upon  the  question  whether  the  latter  person  is  living.  He  must 
also  state,  in  his  report,  his  conclusions  upon  the  questions  con- 
troverted before  him. 

I4„  i  8. 

I  aaoO.  Dismissal  of  petltloa  when  order  compiled  -wttli. 

If  it  appears,  to  the  satisfaction  of  the  court,  upon  the  referee's  • 
report,  and  the  proofs  thereto  appended;  or,  whera  a  referee  is 
not  appointed,  upon  the  allegations  and  proofs  of  the  parties  be- 
fofa  the  court;  that  the  party,  required  to  produce  ue  te&mat 


c.  n,  t.  5  DISCOVERY  OF  ||  281(M3 

for  nfe,  or  to  prore  his  existence,  has  fully  complied  wit^  the 
order,  the  court  must  make  an  order  dismissing  the  petition,  aad 
reqairing  the  petitioner  to  pay  the  costs  of  the  proceedings. 


I   S310.   ^When   life-tenant  deemed  dead,   and   petitioner 
let   into   poiwesslon. 

If  it  appears,  from  the  referee's  report,  or  apon  the  hearing 
before  the  court,  that  the  person,  upon  whose  life  the  prior  estate 
depends,  was  not  produced;  and  if  the  party  required  to  produce 
him.  or  to  prove  his  existence,  has  not  proved,  to  the  satisfaction 
of  the  court,  that  he  is  living;  a  final  order  must  be  made,  declar- 
ing that  he  is  presumed  to  oe  dead,  for  the  purpose  of  the  pro- 
ceedings, and  directing  that  the  petitioner  be  forthwith  let  mto 
possession  of  the  real  property,  as  if  that  person  was  actually 
dead. 

u.,   I  10. 

I  2811.  Comn&lnslon  to  be  Issved  ff  life-tenant  Is  irltbont 
tko  State. 

If  before  or  at  the  time  of  the  presentation  of  the  referee's . 
report  to  the  court,  or,  where  a  referee  is  not  appointed,  at  any ' 
time  before  the  final  order  is  made,  the  party,  upon  whom  the 
petition  and  notice  are  served,  presents  to  the  court  presumptive 
proof,  by  aflldavit,  that  the  person,  whose  death  was  m  question, 
IS,  or  lately  was,  at  a  place  certain,  without  the  State,  the  court 
must  make  an  order,  requiring  the  petitioner  to  take  out  a  com- 
mission, directed  to  one  or  more  persons,  residing  at  or  near  that 
place,  either  designated  in  the  order,  or  to  be  appointed  upon  a 
subsequent  application  for  the  dommission  for  the  purpose  of 
obtaining  a  view  of  the  person,  whose  death  is  in  question,  and 
of  taking  such  testimony  respecting  his  identity,  as  the  parties 
produce.  The  order  must  also  direct  that  the  proceedings  upon 
the  petition  be  stayed,  until  the  return  of  the  commission;  and 
that  the  petition  be  dismissed  with  costs,  unless  the  petitioner 
takes  out  the  commission  within  a  time  specified  in  tne  order, 
and  diligently  procures  it  to  be  executed  and  returned,  at  his 
own  expense. 

u..  I  11. 

i  SSIS.  General  provisions  respeetlngr  tbe  commission. 

It  is  not  necessary,  unless  the  court  specially  so  directs,  that 
the  witnesses  to  be  examined  should  be  named  in  the  commission, 
or  that  interrogatories  should  be  annexed  thereto.  The  commis- 
sion must  be  executed  and  returned,  and  the  deposition  taken 
must  be  filed  and  used,  as  prescribed  for  those  purposes  in  article 
second  of  title  third  of  chapter  ninth  of  this  act,  except  as  other- 
wise specially  prescribed  in  this  title. 

f  3818.  Petitioner  to  grlve  notice  of  Its  exeention. 

The  petitioner  must  give  to  the  adverse  party,  or  his  attorney, 
written  notice  of  the  time  when,  and  the  place  where,  the  com- 
missioner or  cohunissioners  will  attend,  for  the  purpose  of  exe- 
cuting the  commission,  as  follows: 

1.  If  the  place,  where  the  commission  is  to  be  executed,  is 
wHhin  the  united  States,  or  the  dominion  of  Canada,  he  must 
gm  at  least  two  months'^  notice. 
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2.  XT  it  is  within  either  of  the  West  India  islands^  he  must 
glre  St  least  three  months'  notice. 

8.  In'  eyery  other  case,  he  must  give  at  least  four  months*  time. 

Notice  may  be  given,  as  required  by  this  section,  by  serving  it 
as  prescribed  in  this  act  for  the  service  of  a  paper  upon  an  attor* 
ney,  in  an  action  in  the  supreme  court. 

2   B.    B.   348,    I    12. 


The  commissioner  or  commissioners  possess  the  same  powers, 
and  must  proceed  in  the  same  manner,  as  a  referee,  appointed  by 
an  order  requiring  the  production  of  the  tenant  for  life,  or  proof 
of  his  existence;  except  that  they  cannot  proceed,  unless  a  person 
is  prodnced  before  them,  as  being  the  person  whose  denth  is  In 
qnestion.  The  return  to  the  commission  must  expressly  state 
whether  any  person  was  or  was  not  so  produced.  The  testimony, 
respecting  the  identity  of  a  person  so  produced,  must  be  taken, 
unless  otherwise  specially  directed  by  the  court,  as  prescribed  in 
chapter  ninth  of  this  act,  for  taking  the  deposition  of  a  witness 
npon  oral  interrogatories;  except  that  It  is  not  necessary  to  give 
any  other  notice  of  the  time  and  place  of  examination,  than  that 
prescribed  in  the  last  section. 

Id.,  part  ot  (  IS. 

I  3816.  Prooeedlnigrs '  on  vetnrn.  of  eommfliislom. 

Upon  the  return  of  the  commission,  the  proceedings  are  the 
same  as  upon  the  report  of  a  referee,  as  prescribed  in  sections 
2809  and  2310  of  this  act;  but  the  court  may,  in  its  discretion, 
receive  additional  proofs  from  either  party, 

Salwtitated  for  U  18,   14,  IS  «nd  16. 

I  8316.  Comtm. 

Where  costs  of  a  special  proceeding,  taken  as  prescribed  in  tills 
title,  are  awacded,  they  must  be  fixed  by  the  court  at  a  gross 
ram,  not  exceeding  fifty  dollars,  In  addition  to  disbursements. 
Where  provision  is  not  soecially  made  In  this  title  for  the  award 
of  costs,  they  must  be  denied,  or  awarded  to  or  against  either 
party,  as  justice  requires. 

Id..   I  18. 

I  28J.T.  Property  I  when  restored* 

The  possession  of  real  projpertr,  which  has  been  awarded  to 
the  petitioner;  as  prescribed  m  this  title,  upon  the  presumption 
of  the  death  of  the  person,  upon  whose  Ufe  the  prior  estate 
depends,  must  be  restored,  by  the  order  of  the  court,  to  the 
person  evicted,  or  to  his  heirs  or  legal  representatives,  upon  the 
petition  of  the  latter,  and  proof,  to  the  satisfaction  of  the  court, 
that  the  person  presumed  to  be  dead  is  living.  The  proceedings 
npon  such  an  application  are  the  same,  as  prescribed  m  this  title, 
npon  the  application  of  the  person  to  whom  possession  is  awarded. 

Id.,  I  19. 

f  2818.  Remedy  of  pemon  e-rloted  for  promts,  ete. 

A  person  evicted,  as  prescribed  In  this  title,  may.  If  the  pre- 
sumption, upon  which  he  is  evicted,  is  erroneous,  maintain  an 
action  against  the  person  who  has  occupied  the  property,  or  hk 
ezecator  or  administrator,  to  recover  the  rents  and  jprolits  of 
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the  property,  during  the  bccaDat^on,  while  the  person,  npon  ^ 
life  the  prior  estate  depends,  is  or  was  living. 

2  B.  8.  848.   I  20. 

I  99X9,  Or4«v  A*t  oomdimiw^  In  ej«ctm«at. 

A  final  order,  made  as  prescribed  in  this  title,  awarding  1 
petitioner  the  poBsession  of  real  property  is  presumptiTe  evi 
only,  in  an  action  of  ejectment,  brongfat  against  him  b: 
person  evicted,  or  in  an  action  brought  as  prescribed  in  tht 
section,  of  the  life  or  death  of  the  person,  upon  whose  IH 
prior  estate  depends. 
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TXTLM  VL 

Proceedings  for  the  api>oixiixiient  of  a  oommitiee  of  the 
jpereon,  and  of  the  property^  of  a  hinatie,  idiot,  or  habit- 
ual  drunkard;  general  powers  and  dutiea  of  the  oominittee. 

fl«e.  asSO.  JurlBdlctloii;   concarrent  Jqriadletl— . 

2821.  Duty  of  court  bavlng  jorladlctloii. 

2922.  Committee  may  be  appointed. 

2828.  Application  for  committee;   t^  whom  made. 

2828a.  Application  when  incompetent  peraon  is  In  a  Siata  iBatitntln; 
petition,  by  whom  made;  contents  and  proceedinig*  opon  pre- 
sentation thereof. 

2S2Sb.  Costs  of  proceeding. 

2824.  Duty  of  certain  .officers  to  apply. 

2325.  Contents,  etc.,  of  petition;  proceedlnjpB  apon  presentation  thereof. 
2825a.   Notice  to  be  filed,   rocorded  and  indexed. 

2326.  Wht'U   foreign  committee  may   be  appointed. 

2827.  Order  for  commission,  or  for  trial  by  Jury  in  eout 

2828.  Contents  of  commission. 

2328.  Commissioners  to   bo  sworn;    Tacancies,   bow  filled. 
2880.  Jury   to    be    procured.    Proceedings   therenpon. 

2831.  Proceedings  upon  the  hearing. 

2832.  Return  of   inquisition  and   commission. 
2838.  Expenses  of  commission. 

2334.  Proceedlnrt  apon  trial  by  jury  in  court. 
2386.  Subject  of  Inquiry  in  cases  of  lunacy. 
2336.  Proceedings  upon  vcrrllct,  or  return  of  commission. 
2886a.  SecUons  of  this  title  not  applicable   when  application  fsc  MOk* 
mlttee  is  made  under  authority  of  this  State. 

2887.  Security  t»  be  glTen  by  committee. 
28K8.  Compensation  of  C(»nmittee. 

2888.  Committee  nnder  control  of  court;  limitation  of  powen. 
2840.  Comnatteo  of  property  may  maintain  actionsi.  sic. 

2341.  Committee  of  property;  to  file  inventory  and  account. 

2342.  Id.;   may  be  compelled  to  file  the  same,   or  render  an  additional 

account,   etc. 
^2343.  Property,   when  to  be  restored. 
2344.   Id.;   disposition  in  case  of  death. 

2344a.  Court  may  compel  performance  of  contract  made  by  incompetent 
person  in  certain  cases. 

§  2320.  [Am*d,  1895.]  Jnriadtetioni  conenrrent  JariM- 
dletion. 

The  jurisdiction  of  the  supreme  court  extends  to  the  custody 
of  the  person  and  the  care  of  the  j^roperty,  of  a  person  incompe- 
tent to  manage ohimself  or  his  affairs,  in  consequence  of  lunacy, 
idiocy,  habitual  drunkenness,  or  imbecility  arisini?  from  old^  age 
or  loss  of  memory  and  understanding,  or  other  cause.  Where 
a  county  court  has  jurisdiction  of  those  matters,  concurrent 
with  that  of  the  supreme  court,  the  jurisdiction  of  the  court  first 
exercising  it,  as  prescribed  in  this  title,  is  exclusive  of  that  of  the 
others,  with  respect  to  any  matter  within  its  jurisdiction,  for 
which  provision  is  made  in  this  title.  In  all  proceedings  under 
this  title  for  the  appointment  of  a  committee  of  such  a  person, 
he  shall  be  designated  "an  alleged  incompetent  person;"  and 
after  the  appointment  of  a  committee  of  such  person,  in  all 
subsequent  proceedings  the  lunatic,  idiot,  habitual  drunkard  or 
imbecile  shall  be  designated   *'  an  incompetent  person." 

li.   1895.  ch.   046. 

§  2323.   Duty    of    court    havlnir    Jarlndlctton. 

The  court  ex(^rcising  jurisdiction  over  the  property  of  either  of 
the  incompetent  persons,  specified  in  the  last  section,  must 
preserve  his  property  from  waste  or  destruction;  and,  out  of  the 
proceeds   thereof,    must   provide   for   the   payment  of   his  debts, 
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and  for  the  tafe  keepinir  and  maintenance,  and  the  education, 
when  required,  of  the  incompetent  person  and  his  family. 

L.  1874.  ch.  446,  part  of  f  !• 

i  2322.  Committee  mar  be  appointed. 

The  jurisdiction,  specified  in  the  last  two  sections,  must  be  exer* 
cised  by  means  of  a  committee  of  the  person,  or  a  committee  of  the 
property,  or  of  a  particular  portion  of  the  property.  Of  the  incompe- 
tent person,  appointed  as  prescribed  in  this  title.  The  committee 
of  the  person  and  the  committee  of  the  property  may  be  the  same 
individual,  or  different  individuals,  in  the  discretion  of  the  court. 

S  ^23.  [Am*d,  189S.]  Application  for  committee  ^  by  frhom 
made. 

An  application  for  the  appointment  of  such  a  committee  must 

be  made  by  petition,   which  may  be  presented   by   any  person. 

Sxcept  as  provided  in  the  next  section,  where  the  application 

is  made  to   the  supreme  court,  the  petition  must  be  presented 

at  a  special  term  held  within  the  judicial  district,  or  to  a  justice 

of  said   court  within  such  judicial  district  at  chambers,   where 

the  person  alleged  to  be  incompetent  resides;  or  if  he  is  not  a 

resident  of  the  State,  or  the  place  of  his  residence  cannot  be 

ascertained,  where  f.ome  of  his  property  is  situated,  or  the  State 

institution  is  situated  of  which  he  is  an  inmate. 

L.  1896.  cb.  824. 

;232S-a.r Added,  IHWl;  am'd,  1897,  1904,  1912.1  Application 
when  Incompetent  person  la  In  a  atate  inatltutlon;  peti- 
tion, by  fvliom  made;  conteatM  and  proceedlngra  upon  pre»» 
entatlon  tbereof. 

Where  an  incompetent  person  has  been  committed  to  a  state 
iuKtitution  in  any  manner  provided  by  law,  and  is  an  inmate 
tbereof,  the  petition  may  be  presented  on  behalf  of  the  state  by 
a  state  officer  having  special  jurisdiction  over  the  institution 
where  the  incompetent  person  is  confined  or  the  superintendent 
or  acting  superintendent  of  said  institution;  the  petition  must  be 
in  writing  and  verified  by  the  affidavit  of  the  petitioner  or  his  a»t- 
torney,  to  the  effect  that  the  matters  therein  stated  are  true  to  the 
best  of  his  information  or  belief;  it  must  show  that  the  person  for 
whose  person  or  property,  or  both,  a  committee  is  asked  has  been 
legally  committed  to  a  state  institntion  over  which  the  petitioner 
has  special  jurisdiction,  or  of  which  he  is  superintendent  or  acting 
superintendent,  and  is  at  the  time  an  inmate  thereof;  it  must  also 
state  the  institution  in  which  he  is  an  inmate,  the  date  of  his  ad- 
mission, his  last  known  place  of  residence,  the  name  and  residence 
of  the  husband  or  wife,  if  any,  of  such  person,  if  known  to  the 
petitioner,  and  if  there  be  none  known  to  the  petitioner,  the  name 
and  residence  of  the  next  of  kin  of  sueh  person  living  in  this  state 
so  far  as  known  to  the  petitioner;  the  natu^-e,  extent  and  income  of 
his  property,  so  far  as  the  same  is  known  to  the  petitioner,  or  can 
with  reasonable  diligence  be  ascertained  by  him.  The  petition 
may  be  presented  to  the  supreme  court  at  any  special  term  thereof, 
held  either  in  the  judicial  district  in  which  such  incompetent  per- 
son last  resided,  or  in  the  district  in  which  the  state  institution  in 
which  he  is  committed  is  situared,  or  to  a  justice  of  tlie  supreme 
court  at  chambers  within  such  judicial  district,  or  to  the  county 
court  of  the  county  in  which  the  incompetent  person  resided  at  the 
time  of  such  commitment,  or  pf  the  ccmnty  in  which  said  institU' 
tion  is  situated.  Notice  of  the  presentation  of  such  petition  shall 
-be  personally  given  to  such  person,  and  also  to  the  husband  or 
wife,  if  known  to  the  petitioner,  or  if  none  is  known  to  the  peti<* 
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tioner,  to  the  next  of  kin  named  in  the  petition,  and  to  the  officer 
in.  charge  of  the  institntion  in  which  snch  person  is  an  inmate  un- 
less sufficient  reasons  for  dispensing  therewith  are  set  forth  in 
the  petition  or  shown  by  affldarit.  When  notice  is  required,  it 
may  be  giTen  in  any  manner  which  the  court  deems  proper.  Upon 
the  presentation  of  ftuch  petition,  and  proof  of  the  service  of  snch 
notice,  the  court  or  justice  may,  if  satisfied  of  the  truth  of  the 
facts  required  to  be  stated  in  such  petition,  immedfately  appoint 
a  committee  of  the  person  or  property,  or  both,  of  such  incompe- 
tent person  or  may  require  any  further  proof  which  it  or  he  may 
deem  necessary  before  making  such  appointment 

L.  1890,  ch.  824;  L.  1897.  ch.  149;  L.  1904.  ch.  609;  L.  1012.  eh.  96,  In 
effect  Sept.  1.  1912. 

i  ]»82B  (b).  [Added,  1895.]     GoMts  of  pvoeecdUi«. 

Upon  the  presentation  of  a  petition  and  the  appointment  of 
a  committee,  as  provided  in  section  two  thousand  three  hun- 
dred and  twentj'-three  (a),  the  court  or  justice  may  award  costs 
of  the  proceeding,  not  exceeding  twenty-five  dollars  in  addition 
to  necessary  disbursements,  to  the  petitioner,  payable  from  the 
estate  of  the  incompetent  person,  and  upon  denial  of  an  applica- 
tion to  set  the  same  aside,  costs  as  of  a  motion. 

L.   1805.  ch.  824. 

g  2324.  Duty  of  certain  officers  to  apply. 

Where  the  incompetent  person  has  property,  which  may  be 
endangered  in  consequence  of  his  incompetency,  and  nq  relativo 
or  other  person  applies  for  the  appointment  of  a  committee  of 
his  property,  the  overseer  or  superintendent  of  the  poor  of  the 
town,  district,  county,  or  city,  in  which  he  resides,  or,  where 
there  is  no  such  officer,  the  officer  or  officers  performing  corre- 
sponding functions  under  another  official  title,  must  apply  to  the 
proper  court,  for  the  appointment  of  such  a  committee.  The 
expenses  of  conducting  the  proceedings  thereupon  must  be  audited 
and  allowed,  in  the  same  manner  as  other  official  expenses  of 
those  officers  are  audited  and  allowed. 

2  R.   S.   52,   53  Sfi  2-7   (2  Edm.  53). 

g  2325.  [Am*d,  1801.]  Contemta,  et«.«  of  petition!  proceed- 
tnara  upon  prenentation  thereof. 

The  petition  must  be  in  writing,  and  verified  by  the  affidavit 
of  the  petitioner,  or  his  attorney,  to  the  effect  that  the  matter:* 
of  fact  therein  stated  are  true.  It  must  be  accompanied  with 
proof,  by  affidavit,  that  the  case  is  one  of  those  specified  in  this 
title.  It  must  set  forth  the  names  and  residences  of  the  husband 
or  wife,  if  any,  and  of  the  next  of  kin  and  heirs,  of  the  person 
alleged  to  be  incompetent,  as  far  as  the  same  are  known  to  tne  pe- 
titioner, or  can,  with  reasonable  diligence,  be  ascertained  by  him. 
and  also  the  probable  value  of  the  property  possessed  and  owned 
by  the  alleged  incompetent  person,  and  what  property  has  been 
conveyed  during  said  alleged  incompetency  and  to^  whom,  and  its 
value  and  what  consideration  was  paid  for  it,  if  any,  or  was 
agreed  to  be  paid.  The  court  must,  unless  sufficient  reasons  for 
dispensing  therewith  are  set  forth,  in  the  petition  or  accompany- 
ing affidavit,  require  notice  of  the  presentation  of  the  petition  to 
be  given  to  the  husband  or  wife,  if  any,  or  to  one  or  more  relatives 
of  the  person  alleged  to  be  incompetent,  or  to  an  officer  specified 
in  the  Inst  section!  Where  n<>tioe  is  required,  it  may  1)6  given  in 
any  manner,  which  the  court  deems  proper;  and  for  that  purpose, 
the  hearing  may  be  adjourned  to  a  snb&icquent  day,  or  to  another, 
term,  at  which  the  petition  might  have  been  presented. 

L.   1801,   ch.  263.  068 
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I  2326a.  (Added,  1013.]  Notice  to  be^llled,  recorded  ajftd 
indexed. 

In  all  proceedings  taken  under  this  title,  if  real  property  or  any 
interest  ttierein  is  intended  to  be  affected,  tlie  petitioner  siiall  file 
in  the  clerk's  office  of  each  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  such  proceeding,  which  shall  set  forth 
the  general  nature  and  object  of  the  proceeding  and  a  brief  de- 
scription of  the  real  property  in  that  county  to  be  affected  thereby, 
and  which  notice  must  be  filed  with  the  petition  or  any  time 
thereafter  and  before  any  final  adjudication  m  the  proceeding. 
The  clerk  shall  index  such  notice  against  the  name  of  the  al- 
leged incompetent.  The  pendency  of  the  proceeding  is  construc- 
tiTe  notice  from  the  time  of  so  filing  the  notice  only  to  a  pur- 
chaser or  incumbrancer  of  the  property  affected  thereby  from  or 
against  the  alleged  incompetent  with  respect  to  whom  the  notice 
is  directed  to  be  indexed  as  aforesaid.  A  person  whose  convey- 
ance or  incumbrance  is  subsequently  executed  or  subsequently 
recorded  is  bound  by  all  proceedings  taken  after  the  filing  of  the 
notice  to  the  same  extent  as  if  he  was  a  party  to  the  proceeding. 
But  this  provision  shall  not  prevent  a  jury  in  a  proper  proceedings 
on  sufficient  proof,  from  rendering  a  verdict  tnat  shall  over-reach 
any  conveyance  or  incumbrance  theretofore  executed  by  the  al- 
leged incompetent,  so  aa  to  make  such  conveyance  or  incum- 
brance prima  facie  void. 

Added  by  U  1018,  cb.  69.     In  «CEect  Sept.  1,  1018. 

I  2326.  lAm*d,  1808.]  "Wben  foreign  commUtee  mmy  be 
appointed. 

Where  the  person  alleged  to  be  incompetent  resides  v^ithout  the 
state,  and  a  committee,  curator  or  guardian  of  his  property,  by 
whatever  name  such  officer  may  be  designated,  has  been  duly 
appointed  pursuant  to  the  laws  of  any  other  state,  territory  or 
country  where  he  resides,  the  oourt  may,  in  its  discretion,  make 
an  order  appointing  the  foreign  committee,  curator  or  guardian, 
the  committee  of  all  or  of  a  particular  portion  of  the  property 
of  the  incompetent  person,  within  the  state,  on  his  giving  such 
security  for  the  discharge  of  his  trust  as  the  court  thinks  proper. 

L.    1898,   eb.   294.     Id  effect  Sept.   1.   1898. 

I  2327.  [Am'd,  1806.]  Order  for  eommiiision,  or  for  trial 
by  Jury  in  coart«. 

Unless  an  order  is  made,  as  pre8cry3ed  in  the  last  section,  if  ft 
presumptively  api)ears,  to  the  satisfaction  of  the  court,  from  the 
petition  and  the  proofs  accompanying  it,  that  the  case  is  one  of 
those  specified  in  this  title;  and  that  a  committee  ought,  in  the 
exercise  of  a  sound  discretion,  to  be  appointed;  the  court  must 
make  an  order,  directing,  either 

1.  That  a  commission  issue,  as  prescribed  in  the  next  8ectlM^ 
to  one  or  more  fit  persons,  designated  in  the  order;  or 

2.  Tluit  the  question  of  fact,  arising  upon  the  competency  of 
the  person,  with  respecrt  to  wliom  the  petition  prays  for  the 
appointment  of  a  committee,  be  tried  by  a  jury,  at  a  trial  tetm  of 
the  court. 

3.  When  it  satisfactorily  appears  from  the  petition  and  accom- 
panjring  affidavits  that  any  person  or  persons  having  acquired 
from  the  alleged  incompetent  person,  real  or  personal  property 
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during  the  time  of  such  alleged  incompetency,  without  adequate 
consideration,  the  court  may  issue  an  order,  with  or  without 
security,  restraining  such  person  or  persons  from  selling,  assign- 
ing, disposing  of  or  incumbering  said  property,  or  confessing  judg- 
ment which  shall  become  a  lien  upon  said  property,  during  the 
pendency  of  the  proceeding  for  the  appointment  of  a  committee, 
ana  said  order  may  in  the  discretion  of  the  court  be  continued 
for  ten  days  after  the  appointment  of  such  committee.  Notice 
of  the  execution  of  the  commission  shall  be  given  to  the  person 
or  persons  enjoined  in  such  manner  as  the  court  may  direct. 

L.   1895,   ch.   946. 

I  2SSBS,  Contents  of  cominl«»loB. 

The  commission  must  direct  the  commissioners  to  cause  the 
sheriff  of  a  county,  specified  therein,  to  procure  a  jury;  and  that 
they  inquire,  by  the  jury,  into  the  matters  set  forth  in  the  peti- 
tion; and  also  into  the  value  of  the  real  and  personal  property 
of  the  person  alleged  to  be  incompetent,  and  the  amount  of  hie 
income.  It  may  contain  such  other  directions,  with  respect  to 
the  subjects  of  inquiry,  or  the  manner  of  executing  the  commis- 
sion, as  the  court  directs  to  be  inserted  therein. 

I  2829.  CommlBSiomerii  to  be  nworn}  Tocaaetesf  Mo^nr  llUed. 

Dach  commissioner,  before  entering  upon  the  execution  of  his 
duties,  must  subscribe  and  take,  before  one  of  the  officers  speci- 
fied in  section  842  of  this  act,  and  file  with  the  clerk,  an  oath 
faithfully,  honestly,  and  impartially  to  discharge  the  trust  com- 
mitted to  him.  If  a  commissioner  becomes  incompetent,  or  neg- 
lects or  refuses  to  serve,  or  removes  from  the  State,  the  court 
may  remove  him.  The  court  may,  from  time  to  time,  fill  any 
vacancy  created  by  death,  removal  or  resignation. 

f  2380.  [Am'dy  1896.]  Jury  to  be  procured |  proeeedinsrs 
tbereiuiton. 

The  commissioners,  or  a  majority  of  them,  must  immediately 
issue  a  precept  to  the  sheriff;  designated  in  the  commission,  re- 
quiring him  to  notify,  not  less  than  twelve  nor  more  than  twenty- 
four  indifferent  persons,  qualified  to  serve,  and  not  exempt  from 
serving,  as  trial  jurors  in  the  same  court,  to  appear  before  the 
commissioners,  at  a  specified  time  and  place,  within  the  county, 
to  make  inquiry,  as  commanded  by  the  commission.  The  sheriff 
must  notify  the  jurors  accordingly:  and  mu&t  return  the  precept, 
and  the  names  of  the  persons  notified,  to  the  commissioners  at 
the  time  and  place  specified  in  the  precept.  The  commissioners, 
or  a  majority  of  them,  must  determine  a  challenge  made  to  a 
juror.  Upon  the  failure  to  attend,  of  a  person  who  has  been 
duly  notified,  his  attendance  may  be  compelled;  and  he  may  be 
punished  by  the  court  for  a  contempt,  as  where  a  juror,  duly 
notified,  fails  to  attend  at  a  trial  term  of  the  court.  The  com- 
missioners may  require  the  sheriff  to  cause  a  talesman  to  attend, 
in  place  of  a  juror  notified,  and  not  attending,  or  who  is  excused 
or  discharged;  or  they  may  adjourn  the  proceedings,  for  the 
purpose  of  punishing  the  defaulting  juror,  or  compelling  his  at- 
tendance. But  it  is  not  necessary  to  cause  any  talesman  to  at- 
tend, if  at  least  twelve  of  the  persons,  notified  by  the  sheriff, 
appear  and  are  sworn. 

L.    1895,   ch.   946. 
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S  21831.  Pro«eediBff«  vpom  the  l|eailAS. 

All  the  commissioners  mnst  attend  and  preside  at  the  hearingr; 
and  they,  or  a  majority  of  them,  have,  with  respect  to  the  pro- 
ceedings upon  the  hearing,  all  the  power  and  authority  of  a 
judge  of  the  court,  holding  a  trial  term,  subject  to  the  directions 
contained  in  the  commission.  Eiither  of  the  commissioners  may 
administer  the  usual  oath  to  the  jurors.  At  least  twelve  jurors 
must  concur  in  a  finding.  If  twelve  do  not  concur,  the  jurora 
must  report  their  disagreement  to  the  commissioners,  who  must 
thereupon  discharge  them,  and  issue  a  new  precept  to  the  sheriff, 
to  procure  another  jury. 

I  2382.  Return    of  laqvivltlon   and   commission. 

The  inquisition  must  be  signed  by  the  jurors  concurring  therein, 
and  by  the  commissioners,  or  a  majority  of  them,  and  annexed 
to  the  commission.  The  commission  and  inquisition  must  be  re- 
turned by  the  commissioners,  and  filed  with  the  clerk. 

f  2333.  Bzpenaes  of  oonunisalon. 

The  commissioners  are  entitled  to  such  compensation  for  th^ 
services,  as  the  court  directs.  The  jurors  are  entitled  to  the 
same  compensation,  as  jurors  upon  the  trial  of  an  issue  in  an 
action  in  the  same  court.  The  petitioner  must  pay  the  com- 
pensation of  the  commissioners,  sheriff  and  jurors. 

f  2834.    [Am'd»  1896.]    Proeeedlnira  upon  trial  br  f^ry  i« 


Where  an  order  Is  made,  directing  the  trial,  by  a  jury,  at  a 
trial  term,  of  the  questions  of  fact,  arising  upon  the  competency 
of  the  person,  with  respect  to  whom  the  petition  prays  for  the 
appointment  of  a  committee,  the  order  must  state,  distinctly  and 
plainly,  the  questions  of  fact  to  be  tried;  which  may  be  settled 
as  where  an  order  for  a  similar  trial  is  made  in  an  action.  The 
court  may,  in  that  or  in  a  subsequent  order,  direct  that  notice 
of  the  trial  be  given  to  such  persons,  and  in  such  a  manner  as 
is  deemed  proper.  The  trial  must  be  reviewed  in  the  same  man- 
ner, with  like  effect,  and,  except  a?  otherwise  directed  in  the 
order,  the  proceedings  thereupon  are,  in  all  respects,  the  same  as 
where  questions  of  fact  are  tried,  pursuant  to  an  order  for  that 
purpose.  The  court  may  make  inquiry  by  means  of  a  reference 
or  otherwise,  as  it  thinks  proper,  with  respect  to  any  matter, 
not  involved  in  the  questions  tried  by  the  jury,  the  determination 
of  which  is  necessary  in  the  course  of  tho  proceedings.  The  ex- 
penses of  the  trial,  and  of  such  an  inquiry,  must  be  paid  by  the 
petitioner. 

U   1895.   ch.  946. 

^    f  2335.   (Am'd,    1886.]      Subject    of    inaniry    In    eases    of 
Innaey. 


"Where  the  petition  alleges,  thi^t  the  person,  with  respect  to 
whom  it  prays  for  the  appointment  of  a  committee,  is  incompe- 
tent, by  reason  of  lunacy,  the  inquiry  with  respect  to  his  com- 
petency, upon  the  execution  of  a  commission,  or  the  trial  at  a 
trial  term,  as  prescribed  in  this  title,  must  be  confined  to  the 
question,  whether  he  is  so  incompetent,  at  the  time  of  the  in- 
quiry;  and  testimony,  respecting  any  thing  said  or  done  by  him, 
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or  his  demeanor  or  state  of  mind,  more  than  two  yeara  before 
'  -  the  hearing  or  trial,   shall  not  be  received  as  proof  of  lunacy, 
unless  the  court  otherwise  specially  directs,  in  the  order  granting 
the  commission,  or  directing  the  trial  by  jury. 
Lw   1874,  ch.  446,   |  2,  un'd;   L.   1895,  cb.  946. 

I  233G«  Prooeedlns*  upon  Terdlct,  or  return  of  comntlii- 
•iom. 

Upon  the  return  of  the  commission,  with  the  Inquisition  taken 
,  thereunder,  or  the  rendering  of  the  verdict  of  the  jury,  upon  the 
question  submitted  to  it  by  the  order  for  a  trial  by  a  jury,  the 
court  must  either  direct  a  new  trial  or  hearing,  or  make  such  a 
final  order  upon  the  petition  as  justice  reciuires.  Where  a  final 
order  is  made,  dismissing  a  petition,  the  court  may,  in  its  dla^ 
cretion,  award  in  the  order  a  fixed  sum  as  costs,  not  exceeding 
fifty  dollars  and  disbursements,  to  be  paid  by  the  petitioner  to 
the  adverse  party.  Where  a  commrttet*  of  the  property  is  ap- 
pointed, the  court  must  direct  the  payment  by  him,  out  of  the 
funds  in  his  hands,  of  the  necessary  disbursements  of  the  peti- 
tioner, and  of  such  a  sum,  for  his  costs  and  connsel  fees,  as  it 
thinks  reaftonable;  and  it  may,  in  its  discretion,  direct  the  com- 
mittee to  pay  a  sum,  not  exceeding  fifty  dollars  and  disburse- 
ments,  to  the  attorney  for  any  adverse  party. 

f  2336  (a).  [Added.  18IKi.]  Section*  of  tikim  title  not  np- 
pllcable  i^vl&en  application  for  committee  In  made  under 
nmtl»orlt>r  pC  thin  State. 

Sections  tw-o  thousand  three  hundred  and  twenty-five  to  two 
thousand  three  hundred  and  thirty -six,  both  inclusive,  of  tliis 
title  shall  not  apply  to  applications  for  the  appointment  of  a 
committee  made  by  it  on  behalf  of  the  State  to  secure  reim- 
bursement, in  whole  or  in  part,  for  maintenance  and  support  in 
a   State  institution* 

,Aj.    1895,   ch.   824. 

0^^^     I  2387.  [Am'd,  1887.]    Secnritr  to  be  ffiven  by  oommlttee. 

pj^  The  provisions  of  article  first  of  title  seven  and  section  two 

^  thousand    five   hundred   and    ninety-five   of   article   fifth   of  title 

second  of  chapter  eighteenth  of  this  act,  respecting  the  security 
to  be  given  by  the  guardian  of  the  person  or  of  the  property  of 
an  infant,  appointed  by  a  surrogate's  court,  apply  to  a  com- 
mittee of  the  person  or  of  the  property,  appointed  as  prescribed 
in  this  article.  A  committee  of  the  propertj'  cannot  enter  upon 
the  execution  of  his  duties,  until  security  is  given,  as  pre8crlb€»d 
by  the  court.  A  committee  of  tlie  person  cannot  enter  Upon  the 
execution  of  his  duties,  until  security  is  given,  if  required  by 
yie  court. 

n  i^'^   L.    1887,    ch,    C81.      See   H   2820-2831,    post. 

(Z^\,^        I  2338.    [Am'd,    1805.]       Compenwation    of   committee. 

A  committee  of  the  property,  is  entitled  to  the  same  compensa- 
tion as  an  executor  or  administrator.  But  in  a  special  case, 
where  his  services  exceed  those  of  an  executor  or  adminis- 
trator, tha  supreme  court  or  a  county  court  within  the  county 
may  allow  him  such  an  additional  compensation  for  such  addi- 
tional services,  as  it  doenis  just.     The  compensation  of  a  eom'- 

572 


€.  17,  t.  6  COMMITTEE  FOR  LUNATICS.  {«  2330-41 

mittee  of  the  person  must  be  fixed  by  the  court,  and  paid  by 
the  committee  of  the  property,  if  any,  out  of  the  funds  in  his 
bands.  The  additional  compensation  authorized  br  this  section 
may  be  allowed  to  the  committee  upon  any  judicial  settlement 
made  by  him,  and  shall  be  for  such  additional  sorrices  up  to  and 
including  such  settlement. 

Bee  L.   1800,  ch.  61«;   L.   1863.  ch.  «97:   L.   1896,  cb.  946. 

i  2880*  CmtmmMtt^%  «n4ev  eomtrol  of  oo«rti  UmltJitlom  of 


A  committee,  either  of  the  person  or  of  the  property,  is  sub- 
ject to  the  direction  and  control  of  the  court  by  which  he  was  ap- 
pointed, with  respect  to  the  execution  of  his  duties;  and  he  may 
be  suspended,  remored,  or  allowed  to  resign,  in  the  discretion  of 
the  court.  A  racancy  created  by  death,  remoral,'  or  resignation 
may  be  filled  by  the  court.  But  a  committee  of  the  property  can- 
not alien,  mortgage,  or  otherwise  dispose  of,  real  property,  except 
to  lease  it  for  a  term  not  exceeding  five  years,  without  the 
special  direction  of  the  court,  obtained  upon  proceedings  taken 
for  that  purpose,  as  prescribed  in  title  seyenth  of  this  chapter. 

I  3340.  Committee  of  property  m«jr  matntain  •ottonst  ete. 

A  committee  of  the  property,  appointed  as  prescribed  in  this 
title,  may  maintain,  in  his  own  name,  adding  his  official  title, 
any  action  or  special  proceeding,  which  the  person,  with  respect 
to  whom  he  is  appointed,  might  have  mamtained,  if  the  ap- 
pointment had  not  been  made. 

Part  of  I  6  of  set  of  1874,  am'd.  Bee  ftnte,  |  429;  |  426,  suM.  2; 
li  437-8,  1750. 

f  2S41.   [Am'd,    IttM,    1906.]     Committee    of   propertFiko /i  ' 
flle  imveintorjr  jin4  aceooMt.  ^  U*  L^  d  o 

The  provisions  of  article  two  of  title  seven  of  chapter  eigh- 
teen of  this  act,  requiring  the  general  guardian  of  an  infant's 
property,  appointed  by  a  surrogate's  court,  to  file  in  the  month 
of  January  in  each  year  an  inventory,  account  and  affidavit,  and 
prescribing  the  form  of  the  papers  so  to  be  filed,  apply  to  a  com- 
mittee of  the  property  apix)inted,  as  prescribed  in  this  title.  For 
the  purpose  of  making  that  application  the  committee  is  deemed 
a  general  guardian  of  the  property;  the  person  with  respect  to 
whom  be  is  appointed,  is  deemed  a  ward  and  the  papers  mu»t  be 
filed  in  the  office  of  the  clerk  of  the  court  by  which  the  commit- 
tee was  appointed,  or  if  he  was  appointed  by,  the  supreme  court, 
in  the  clerk's  office  where  the  order  appointing  him  is  entered, 
and,  if  the  incompetent  person  for  whom  such  committee  is  ap- 
pointed has  been  committed  to  a  state  institution,  and  is  an 
mmate  thereof,  a  duplicate  of  such  inventorj^,  account,  and  affi- 
davit, shall  be  filed  also  by  said  committee  with  the  superintend- 
ent or  officer  having  special  jurisdiction  over  the  institution 
where  the  incompetent  person  is  confined.  In  every  case  where 
a  committee  has  used  or  employed  the  services  of  an  incompe- 
tent person,  with  respect  to  whom  he  has  been  appointed  a  com- 
mittee, or  where  moneys  have  been  earned  by  or  received  on 
behalf  of  such  inrompet«»nt  person,  the  committee  must  account 
for  any  moneys  so  onrned  or  doriv<»d  from  such  services,  the 
same  as  for  other  property  or  assets  of  the  incompetent  jierson. 

L.  1894,  ch.  51:  L.  1006.  ch.  181.     In  effect  Sept   1,   1006. 
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c£  3^¥-    S  2S42.   [Aiu'd,  189S,  1889.1    Id.|  may  be  «*oinpelled  to  fll« 
/^^^    tike  «aine,  or  render  an  additional  account,  etc. 

^-^/b  ti.f  In  the  month  of  February  of  each  year,  the  presiding  jud^e  of 
^^^  the  court,  by  which  the  committee  of  the  property  was  appointed, 
or  if  he  was  appointed  by  the  supreme  court,  the  county  judge 
of  the  county  where  the  order  appointing  him  is  entered,  must 
examine,  or  cause  to  be  examiued  under  his  direction,  all  ac- 
counts and  inventories  filed  by  committees  of  the  person  and 
Froperty,  since  the  first  day  of  February  of  the  preceding  year, 
f  it  appears,  upon  the  examination,  that  a  committee,  appointed 
as  prescribed  in  this  title,  has  omitted  to  file  his  annual  inven- 
tory or  accounting,  or  the  affidavit  relating  thereto,  as  prescribed 
in  the  last  section;  or  if  the  judge  is  of  the  opinion  that  the 
interest  of  the  person,  with  respect  to  whom  the  committee  was 
appointed,  requires  that  he  should  enter  a  more  full  or  satis- 
factory inventory  or  account,  the  judge  must  make  an  order  re- 
quiring the  committee  to  supply  the  deficiency,  and  also,  in  his 
discretion,  personally  to  pay  the  expense  of  serving  the  order 
upon  him.  An  order  so  made  may  be  enterfd  and  enforced,  and 
the  failure  to  obey  it  may  be  punished,  as  if  it  were  made  by  the 
court.  Where  the  committee  fails  to  comply  with  the  order, 
within  throe  months  after  it  Is  made,  or,  where  the  judge  has 
reason  to  believe  that  sufficient  cause  exists  for  the  removal  of 
the  committee,  the  judge  may,  in  his  discretion,  appoint  a  fit  per- 
son special  guardian  of  the  Incompetent  person  with  respect  to 
whom  the  committee  was  appointe<?,  for  the  purpose  of  filing  a 
petition  in  his  behalf  for  the  removal  of  the  committee  and 
prosecuting  the  necessary  proceedings  for  that  purpose.  The 
committee  may  be  compelled  in  the  discretion  or  the  court,  to 
pay  personally  the  costs  of  the  proceedings  so  instituted.  ITie 
committee  of  the  property  of  an  ineom^>e^nt  person  appointed 
as  prescribed  in  this  title,  may  at  any  time  in  the  discretion  of 
the  court  making  siit^h  appointment,  render  to  such  court  an 
intermediate  judicial  account  of  all  his  proceedings  affecting  the 
property  of  the  incompetent  person  to  the  date  of  the  filing 
thereof:  and  said  account  shall  be  then  judicially  adjusted,  de- 
termined and  filed;  and  the  same  shall  be  in  all  respects  a  final 
judicial  account  of  the  proceedin^rs  of  said  committee  affecting 
said  property  to  that  time.  Notice  of  the  application  for  such 
intermediate  accounting  shall  be  given  in  the  manner  in  which 
and  to  the  persons  to  whom  notice  of  application  for  the  ap- 
pointment of  a  committee  of  the  person  or  property  of  an  alleged 
lunatic,  idiot  or  habitual  drunkard  is  required  to  be  given  by 
title  six  of  chapter  seventeen  of  the  code  of  civil  procedure.  The 
court  shall  have  power  and  it  shall  be  its  duty  to  appoint  a  suit- 
able person  as  special  gtiardian  of  the  incompetent  person  for 
the  protection  of  his  rights  and  interests  in  said  proceeding. 

Lt  1874,  ch.  446.  |  4,  am'd.  See  f  2844,  post;  U  1805.  ch.  746,  snper- 
■cdlng  amendment  in  ch.  046 ;  L.  ISOO,  ch.  350.  '  In  effect  Sept.  1,  1899. 

I  2343.  Property,  vrlten   to  be  restored* 

Where  a  ijcrson,  with  rosi)cct  to  whom  a  committee  is  ap- 
pointed, as  prescribed  in  this  title,  becomes  competent  to  manage 
himself  or  his  affairs,  the  court  must  make  an  order,  discharging 
the  committee  of  hlw  property,  or  the  committee  of  his  person, 
or  both,  as  the  case  requires,  and  requiring  the  former  committee 
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to   restore    to   bim    the   property,   remaining   in   the   committee's 
hands.     Thereupon  the  property  must  be  restored  accordingly. 

Id.,  I  28,  am'd.  „urj 

12344.    [Am'd,    10O8.]      Id.;    disposition    In    case   of   death.    <«//    ^^.^a 
Where  a  ptTsou,  of  whose  property  a  committee  has  been  ap- 
pointed, as  prescribed  in  this  title,  dies  during  his  incompetency, 
the  iK>wer   of  the   committee   ceases:    and    the  property    of  th«» 
decedent  must  be  administered  and  disposed  of,  as  if  a  commit 
tee  had  not  been  appointed.     The  committee  may,  in  such  case 
render  to  the  court  by  which  he  was  appointed,  a  final  accoun*. 
of   his   proceedings,    touching   the   property   of   the   incompetent 
Such  account  shall  contain  an  inventory  in  the  form  prescribet* 
by  subdivision  on^  of  section  twenty -eight  hundred  and  forty-twc 
of  this  act  and  a  full  and  true  account  in  form  of  debtor  and 
creditor  of  all  his  receipts  and  disbursements:  and  there  shall  br 
appended  thereto  an  affidavit  of  the  committee  in  the  form  pn?' 
scribed  by  section  twenty-eight  hundred  and   forty-three  of  thi" 
act  and  there  shall  be  filed  therewith  a  voucher  for  every  pay- 
ment except  in  one  of  the  cases  specified  in  section  twenty-seven 
hundred  and  twenty-nine  of  this  act.     Notice  of  the  applicatiou 
for  settletgent  of  such  account  shall  be  given  in  such  manner  ar 
the  court  may  direct,  to  the  sureties  on  the  otflcial  bond  of  the 
committee  or  the  legal  representatives  of  such  sureties,  and  to 
the  executor  or  administrator  of  the  decedent,  if  any;   and,   M 
there  be  no  executor  or  administrator,  to  the  decedent's  husban(* 
or  wife,  and  heirs  and  next  of  kin,  or  if  any  of  those  person?- 
shall  have  died,  to  his  executor  or  administrator.     And  such  ac ' 
count  shall  be  judicially  settled,   adjusted  and  determined. 

Id.,   f  20'  and  |  25,  am'd  by  L.   1865,   ch.   724    (0  Edm.   581).     Am'd  bi> 
L.   1908,   ch.  271.      In  effect  Sept.   1,   10U8. 

I  2844a.     lAdded,     1909.]       Court     may    compel    perform^ 
aace  of  contract  made  by  incompetent  person  In  certain 


The  supreme  court  shall  have  authority  to  decree  and  compel 
the  specific  performance  of  any  bargain,  contract  or  agreement 
which  may  have  been  made  by  any  idiot,  lunatic  or  habitua' 
drunkard,  while  such  person  was  capable  to  contract;  and  ol 
any  contract  in  relation  to  lands  made  by  the  ancestor  of  such 
person  from  whom  such  person  inherits  or  takes  as  devisee  or 
otherwise;  and  to  direct  the  committee  of  such  person  lo  do  onc' 
execute  all  necessary  conveyances  and  acts  for  that  purpose;  ant^ 
in  case  the  person  entitled  to  such  conveyance  is  the  «;on:n)ittof' 
of  such  incompetent  person,  the  said  court  may,  upon  the  petv 
tioa  of  said  committee,  appoint  some  suitable  and  proper  person 
to  execute  the  said  conveyance  in  the  name  of  such  incompetent 
person,  upon  payment  by  the  vendee  of  any  sum  remaining  du# 
to  such  person  upon  said  contract,  or  upon  the  fulfillment  of 
the  contract  on  the  part  of  the  party  who  contracted  with  the 
person  represented  by  said  committee. 

Added  by  L.  1009.  ch.  05.  Derivation  —  E.  S.,  pt.  2,  ch.  6,  ttt.  2,  S  22. 
as  amended  by  I..  ISKO.  ch.  423,  |  1.  See  note  15a  of  notes  of  Board  of 
Statutory  Consolidation  at   end  of   code. 
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TITLE  VH. 

Proceedings  for  the  disposition  of  the  real  property  of  an 
infant,  lunatic,  idiot,  or  habitual  drunkard. 

Sec.   2345.  Action    to    compel    cooTeyance. 

SS-lC.  Who  may  maintain  action. 

S347.  Judgment;   effect   thereof. 

^848.  Application  to  dispose  o£  real  property  or  an  interest  therein. 

2349.  Id.;   by  H'hom. 

t^S.'^O.  Contents   of  petition. 

2351.  Bond   of   committee   of  lunatic,    etc. 

2352.  Id. ;   of  guardian  of  infant. 
2363.  Bond ;    how  prosecuted. 

2354.  Reference  to  inquire  into  the  application. 

2355.  Final   order. 

2356.  Report  of  sale,  etc 

2357.  Certain   sales,    etc.,    prohibited. 

2358.  Effect   of   conveyance,    etc. 

2359.  Proceeds   of   sale   deemed   real   property. 

2300.  Infant  deemed  a  ward  of  court. 

2301.  Disposition   of  proceeds;   accounting. 

2362.  Particular  estates;   when   included   In  sale. 

2363.  Id. ;   when  belonging  to  Infant,   etc. 

2364.  Debts  of  Infant,  etc.,  to  be  paid  eqoally. 

f  2345.  Action  to  compel  conveyanec.  • 

In  either  of  the  following  cases,  an  action  may  bo  maintained 
against  an  infant,  or  a  person  incompetent  to  manage  his  affairs 
by  reason  of  lunacT,  idiocy,  or  habitual  dnmkonness,  to  procure 
a  judgment,  directing  a  conveyance  of  real  property,  or  of  an 
interest  in  real  property: 

1.  Where  the  infant  or  incompetent  person  is  seized  or  pos- 
sessed of  the  real  property,  or  interest  in  real  property,  by  way 
of  mortgage,  or  only  in  trust  for  another. 

2.  Where  a  valid  contract  for  the  sale  or  conveyance  of  the 
reaj  property,  or  interest  in  real  property,  has  been  made;  but  a 
conveyance  thereof  cannot  be  made,  by  reason  of  the  infancy  or 
incompetency  of  the  person  in  whom  the  title  is  vested. 

2  R.  S.  55,  |§  2D.  32  (2  Edm.  56);  L.  1874,  ch.  446,  H  9.  23-2')  (9  £dm.  981.  983),  am'd; 
L  1875.  eh.  5/4.  H  7  and  8;  2  R.  S.  194,  ch.  1.  {§  1C7. 1G9  (2  Edm.  2^2). 

i  S84e.  CAm'd,  1882,]  IVbo  may  maintain  action. 

An  action  may  be  maintained,  in  a  case  specified  In  the  last 
section,  by  a  person  entitled  to  the  conveyance;  and,  also,  in 
a  case  specified  in  subdivision  second  of  that  section,  by  the 
execiUor  or  administrator  of  the  person  who  made  the  contract, 
or  of  a  person  who  died  seized  or  possessed  of  the  peal  property, 
or  interest  in  real  property,  or  by  an  heir  or  devisee  of  either  of 
those  persons,  to  whom  the  real  property  has  descended,  or  was 
devised.  The  action  may  be  maintained  by  the  committee  of 
the  lunatic  op  other  incompetent  person;  but  in  that  case  the 
court  must  appoint  a  special  guardian  for  the  incompetent  person 
as  pr^cribed  by  law,  where  an  infant  is  defendant,  and  the 
proceedings  are  the  same  as  in  a  like  action  against  an  Infant 

Id.,  R  8.,  and  laivt  m  abors. 

i   2347,   Jadsment;   effect   thereof. 

A  judgment,  directing  such  conveyance,  shall  not  be  rendeped 
unless  the  court,  after  hearing  the  parties,  is  satisfied  that  the 
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conveyance  ought  to  be  made.  Upon  rendering  final  judgment  to 
that  eHect,  the  court  has  power  to  direct  the  guardian  of  the  ht' 
fant*8  property,  or  the  committee  of  the  property  of  the  lunatic 
or  other  incompetent  person,  or  a  special  guardian  appointed  in 
the  action,  to  execute  any  conveyance,  or  to  do  any  other  aqt* 
which  IS  necessary,  in  order  to  curry  the  judgment  into  efl.'ect. 
2  B.  S.  194,  f  160,  and  2  B.  S.  55,  cb.  5,  {  19  (2  Gdm.  06). 

8  2S48.  [Am'd,  1803,  1808,  1007.}  Appllcatiom  to  dlapoao 
of  re»l  pvopevty  or  an  interest  tbereln. 

In  either  of  the  following  cases  real  property  or  a  term,  estate 
or  other  interest  in  real  property  of  an  infant  in  being  or  the  con« 
tingent  interest  therein  of  an  infant  not  in  being  or  of  a  person 
incompetent  to  manage  his  affairs  by  reason  of  lunacy,  idiocy  or 
habitual  drunkenness,  or  an  inchoate  right  of  dower  in  real  profH 
eity  belonging  to  an  infant  or  an  incompetent  person  or  the  posei- 
bility  that  upon  breach  of  a  condition  a  right  of  re-entry  will  vest 
in  or  real  property  will  revert  to  an  infant  or  an  incompetent 
person  or  his  heirs  solely  or  In  common  with  others  may  be  sold, 
conveyed,  mortgaged,  released  or  leased  as  prescribed  in  the  fol- 
lowing sections  of- this  title: 

1.  Where  the  personal  property,  and  the  income  of  the  real 
property,  of  the  infant  or  incompetent  person,  are,  together, 
iusulficient  for  the  payment  of  his  debts,  or  for  the  maintenance 
and  necessary  education  of  himself  and  his  family. 

2.  [Am»d,  lf>oa.]  Where  the  interest  of  the  infant  in  being 
or  the  contingent  interest  of  an  infant  not  in  being,  or  the  inter- 
est of  an  Hicompttent  person  require  or  will  be  substantially 
promoted  by  such  disposition,  on  account  of  the  real  property  or 
term,  or  estate,  or  other  interest  in  real  property  being  exposed 
to  waste  or  dilapidation;  or  being  wholly  unproductive,  or  for 
the  purpose  of  raising  funds  to  preserve  or  to  improve  the  same, 
or  for  other  peculiar  reasons,  or  on  account  of  other  peculiar 
circumstances. 

3.  Where  an  action  might  be  maintained  against  the  infant  or 
incompetent  person,  to  procure  a  judgment,  directing  the  con- 
veyance of  the  real  property,  or  interest  in  real  property,  as  pre- 
scribed in  aections  twenty-three  hundred  and  forty-five  and 
twenty-three  hundred  and  forty-six  of  this  act. 

4.  [Added,  J907.]  Where  the  interest  of  the  infant  or  in^ 
competent  person  will  be  substantially  promoted  by  releasing  or 
joining  with  others  in  releasing  for  a  valuable  consideration  the 
possibility  that  upon  breach  of  a  condition  a  right  of  re-entry  will 
Test  in  or  real  property  will  revert  to  the  infant  or  incompetent 
person  or  his  heirs  solely  or  in  common  with  others.  Such  possi- 
bility is  referred  to  in  the  following  sections  of  this  title  as  a 
possibility  of  reverter. 

2  R.  S.  194.  lOS.  §5  1«T.  170.  17»  (2  Edm.  202,  203);  2  R.  S.  B3-B5.  H  11.  1«. 
19.  and  22  (2  FA\m.  55  and  56);  L.  lSfi4,  ch.  417,  SS  1  and  6  (6  Kdm.  291>; 
TU  1869.  oh.  627  (7  Kdm.  4G3);  I..  1870,  oh.  37  (7  Edm.  684);  also.  L.  1874. 
ch.  446.  f  38,  and  id..  SK  6.  9.  17  nnd  23  (9  Kdm.  929,  933),  am'd;  L.  1875, 
cb.  574,  f  6.  and  L.  ISTrt.  oh.  267,  5  2;  L.  1.S93.  ch.  639;  L.  1908.  ob.  154. 
See  L.  1903.  ch.  4S2.  Am'd  b.v  U  1007.  cb.  49.  In  effect  Aptll  8,  190T.  Bet 
Bnlea  55-69. 
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S  234d.   [Am'dy  1905.]    Id.;  bjr  wltomj  notiee  'irliea.  inoom- 
petent. 

An  application,  in  either  of  the  cases  prescribed,  in  the  last 
section,  must  be  made  by  th«  petition  of  the  general  guardian, 
or  the  guardian  of  the  property  of  the  infant;  or  by  the  commit- 
tee of  the  property  of  the  lunatic,  or  other  incompetent  person; 
or  by  any  relative,  or  other  person,  in  behalf  of  either.  Where 
the  application  is  in  behalf  of  au  infant  of  the  age  of  fourteen 
years  or  upwards,  the  infant  must  join  therein.  Where  the  ap- 
plication is  made  to  the  supreme  court,  the  petition  mast  be 
presented  at  a  term  held  within  the  judicial  district,  in  which  the 
property,  or  a  part  thereof,  is  situated.  Where  such  application 
affects  the  interest  of  an  incompetent  person  who  has  been  com- 
mitted to  a  state .  institution  and  is  an  inmate  thereof,  notice  of 
such  application  must  be  given  to  the  superintendent,  'acting 
superintendent,  or  state  officer  having  special  jurisdiction  over  the 
institution  where  the  incompetent  person  is  confined. 

Id.,  B.  S.,  and  laws  as  in  last  iectlon;  L.  190G,  ch.  434.    In  effect  Sept.  1. 
100&. 

S  2350.  [Am'cl,  1883,  1910.]      Contemta  of  petitton. 

The  petition  must  be  verified  in  like  manner  as  a  verified  plead- 
ing in  an  action  in  the  supreme  court.  It  must  set  forth  the 
grounds  of  the  application;  and  in  a  case  specified  in  subdivisions 
first  and  second  of  the  last  section  but  one,  other  than  a  case 
where  the  application  is  made  for  the  sale  of  an  undivided  inter- 
est of  the  infant  or  incompetent  person  in  one  or  more  parcels  of 
land  in  order  to  avoid  an  action  of  partition  on  the  part  of  his 
cotenants,  or  for  the  dower  of  a  widow  therein,  it  must  also 
state  the  particulars  and  value  of  the  real  and  personal  prop- 
erty, and  the  amount  of  the  income  of  the  infant  or  incompe- 
tent person;  the  disposition  which  has  been  made  of  his  per- 
sonal property,  and  an  account  of  the  debts  or  demands,  if  any. 
existing  against  his  estate.  In  the  case  above  specified  where 
the  application  is  made  for  the  sale  of  an  undivided  interest 
of  the  infant  or  incompetent  person,  the  petition  must  state 
the  particulars  and  value  of  the  real  property  in  respect  to 
which  a  sale  is  desired. 
L.  1883.  ch.  8U.     See  Kale  65.     Am'd  by  L.  1910.  ch.  285.    In  effect  Sept. 

>^'^'^l§  2861.   [Am*a,    1893,    1908,    1907.]     Bond   of   committee   of 
f  ,^  lunatic,  et  cetera. 

An  application  to  sell,  mortgage,  release  or  lease  real  property, 
or  an  interest  in  real  property,  of  a  lunatic,  idiot  or  habitual 
drunkard,  cannot  be  granted,  unless  a  committee  of  his  property 
has  been  appointed.  Upon  such  an  application,  if  it  is  made  by 
the  committee,  the  court  must  make  an  order,  directing  him  to  file 
with  the  clerk,  a  bond,  in  such  a  form,  in  such  an  amount,  and 
with  such  sureties,  as  it  directs,  conditioned  for  the  faithful  dis- 
charge of  his  trust;  for  the  paying  over  and  investing  of,  and 
accounting  for,  all  moneys  received  by  him  in  the  special  proceed- 
ing, according  to  the  direction  of  any  court  having  authority  to 
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give  directions  in  the  premises;  and  for  «ne  observance  of  Uitt 
airccticns  of  tlie  court,  in  relation  to  the  trust.  If  the  Upplicatiou 
is  made  by  any  other  person,  an  order  must  be  made  thereupon, 
requiring  the  committee  to  show  cause  why  he  should  not  tile 
such  a  bond.  If,  after  hearing  the  committee,  the  conrt  is  of  the 
opinion,  that  there  is  a  probable  cause  for 'granting  the  applica- 
tion, it  may  make  an  order,  requiving  the  committee  co  file  su(*)i  a 
bond;  or,  if  the  committee  so  elects,  or  fails  to  file  the  bond  as 
directed  in  the  order,  it  may  arpoint  a  suitable  person  to  ho  the 
special  «!uardian  of  th;  incMjmpetcnt  person,  with  respect  to  the 
proceedings;  who  must  thereupon  file  such  a  bond.  Where  an  ap- 
plication is  made  to  release  an  inchoate  right  of  dower,  applic  a- 
tion  must  be  made  by  t)ie  husband  of  the  lunatic,  idiot  or  habitnul 
drnnkard  and  may  be  made  before  or  after  a  committee  has 
been  appointed,  except  that  application  may  be  made  by  the  com- 
mittee of  the  property  of  the  lunatic,  idiot,  or  habitual  drunkard 
in  any  case  where,  at  the  time  of  the  application,  the  property 
to  which  the  inchoate  right  of  dower  attaches  has  already  been 
sold  by  the  husband  and  the  wife  has  not  joined  in  the  convey- 
ance or  otherwise  released  her  inchoate  right  of  dower.  When 
the  application  is  made  by  the  husband,  the  court  may  appoint 
him  special  guardian,  and  he  must  file  a  bond  as  herein  provided. 
L^  1808,  eb.  630;  L.  1903,  cb.  368;  U  1007,  ch.  40.    In  effect  AprU  8,  1007. 

$  2352.   [Am'd,  1893,  1007.]    Id.)  of  flrwardlan  of  Infaat. 

Upon  an  application  to  sell,  mortgage  release  or  lease  real 
property  or  an  ijiterest  in  real  property  of  an  infant,  the  court 
must  appoint  a  suitable  person  to  be  the  special  guardian  of  the 
infant  with  respect  to  the  proceedings,  who  must  thereupon  file 
with  the  clerk  a  bond  as  prescribed  in  the  last  section.  Any  trust 
company  authorized  l)y  the  laws  of  this  state  to  act  as  general 
guardian  of  the  estate  of  an  infant  without  giving  security  may 
be  appointed  such  special  guardian  and  in  such  case  the  court 
in  the  order  of  appointment  may  dispense  with  the  giving  and 
Cling  of  any  such  bond. 
L.  1803,  cb.  268;  L.  1907,  cb.  40.    lo  effect  AprU  8,  1007.    See  i  476. 

S  2353.  Bond;   how   proiieciited. 

Upon  a  breach  of  the  condition  of  a  bond,  given  as  prescribed 
in  either  of  the  last  two  sections,  the  court  must  direct^  it  to  be 
prosecuted  for  the  benefit  of  the  person  Injured. 

9  2354.  [Am'd,  1893.]    Reference  to  inquire  into  the  appli- 
cation. . 

Upon  the  presentation  of  the  petition,  and  the  filing  of  the  bond, 
where  the  filing  of  such  a  bond  shall  be  necessary,  the  coui-tmust 
make  an  order  appointing  a  suitable  person  a  referee  to  inquire 
into  the  merits  of  the  application.  The  referee  must  examine 
into  the  truth  of  the  allegations  of  the  petition;  hear  the  aUega- 
tions  and  proofs  of  all  persons  interested  in  the  property,   or 
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otherwise  interested   iu  the  application;   and   report  bis  opinion 
tnereuponi  togetlier  with  the  testimony,  with  all  conyenient  speed. 
U  1886,  cb.  269.    See  Bale  66. 

S  2356.   [An'd,  1803,  1907.]    Final  order. 

Upoa  the  filing  of  the  referee's  rei^ort,  and  after  examininfir 
into  the  matter,  the  court  must  make  a  fimil  order  upon  the 
application.  In  a  proper  case  a  final  order,  confirming  the  ref- 
eree's report,  must  direct  that  the  real  property  or  term,  estate, 
possibility  of  reverter  or  other  interest  in  real  property  or  a  part 
thereof  of  an  inchoate  right  of  dower  therein,  as  is  necessary,  or 
as  justice  requires,  be  mortgaged,  let  for  a  term  of  years,  sold, 
released  or  conveyed  by  the  special  guardian,  appointed  as  pre- 
scribed  in  tliis  title,  or  by  the  committee  of  the  prooerty  of  the 
lunatic  or  other  incompetent  person.  The  final  order  must  also 
contain  such  directions,  respecting  the  time,  manner  and  coudi* 
tlons  of  the  sale,  release  or  conveyance  directed  thereby,  as  the 
court  thinks  proper  to  insert  therein. 

Ll  1899.  cb.  689;  L.  1007,  ch.  48.    In  effect'  April  S,  180T. 

§  2350.  [Am'd,    1893.]    Report    of    sale,   ete. 

Before  a  sale,  mortgage,  release,  or  lease  can  be  made  pursuant 
to  the  final  order,  the  special  guardian  or  the  committee  must 
enter  into  an  agreement  therefor,  subject  to  the  approval  of  the 
court?  and  must  report  the  n»^eement  to  the  court  under  oath. 
Upon  the  confirmation  thereof  by  the  order  of  the  court,  he  must 
execute,  as  directed  by  the  court,  a  deed,  mortgage,  release  or 
lease.  Where  the  final  order  directs  the  execution  of  a  convey- 
ance in  the  first  instance,  for  the  purpose  of  fulfilling  a  contract, 
or  because  the  property  is  held  by  way  of  mortgage,  or  in  trust 
only,  the  guardian  or  committee,  executing  the  conveyance,  must 
report  the  conveyance  to  the  court,  under  oath. 

L.  1898,   cb.  639. 

§  2367.  Certain  sales,  etc.,  prohibited. 

Real  property,  or  an  interest  iu  real  property,  shall  not  be  sold, 
leased,  or  mortgaged,  as  prescribed  in  this  title,  contrary  to  the 
provisions  of  a  will,  by  which  ft  was  devised,  or  of  a  conveyance 
or  other  instrument,  by  which  it  was  transferred,  to  the  Infant  or 
incompetent  person. 

S  2368.  [Am'd,  1893,  19O0,  1007.]  Bffect  of  eoBveyance, 
•to« 

A  deed,  mortgage,  release,  or  lease,  made  in  good  faith,  as  pre* 
scribed  in  this  title,  either  upon  an  application  in  behalf  of  the 
Infant  or  an  Incompetent  person,  or  pursuant  to  the  directions 
contained  in  a  judgment  rendered  against  him,  has  the  same 
validity  and  effect,  as  if  exoruted  by  the  periRon  in  whose  behalf 
It  was  executed,  and  as  if  the  Infant  was  of  full  age  or  the  luna- 
tic, Idiot,  or  habitual  drunkard  was  of  sound  mind  and  oompetent 
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to  manage  liis  Qt  iuer  affairs.  Aad  the  same  sliall  be  valid  and 
effectual  to  vest  in  any  purchaser  or  purchasers  any  interest 
therein  of  any  infant  not  in  being,  at  the  time  of  the  said  sale, 
and  any  mortgage  so  executed  shall  be  a  valid  lien  and  charge 
upon  the  cpntiugent  interest  of  any  infant  not  in  being,  at  the 
time  of  the  execution  and  delivery  of  the  same.  And  a  release  of 
an  inchoate  right  of  dower  as  authorized  by  this  title  shall  have 
the  same  effect  as  if  the  wife  had. joined  with  the  husband  in  a 
deed  or  conveyance  of  the  property  affected  thereby  and  had  duly 
acknowledged  the  same  in  the  manner  required  by  law  to  pass  the 
estate  of  married  women. 
L.  1803,  cb.  680;  L.  1006,  cb.  127;  L.  1007,  clu  40.    la  effect  Ax»rn  8.  1007. 

I  SBSSO.   [Am'd,  1892,  1907.]    Proceedn  of  Hale  deemed  real 
property. 

A  sale  of  real  property ,  or  of  an  interest  in  real  property,  other 
than  a  possibility  of  reverter  of  an  infant  or  incompetent  person, 
made  as  prescribed  in  this  title,  does  not  give  to  the  infant  or  in- 
competent person,  any  other  or  greater  interest  in  the  proceeds  of 
the  sale,  than  he  or  she  had  in  the  property  or  interest  sold. 
Those  proceeds  are  deemed  property  of  the  same  nature,  as  the 
estate  or  interest  sold,  until  the  infant  arrives  at  full  age,  or  the 
incompetency  is  removed.  The  proceeds  of  the  rerease  of  a  possi- 
bility of  reverter  shall  be  deemed  and  treated  as  if  they  wer« 
proceeds  of  real  property  of  which  the  infant  was  seized  and  pos- 
sessed. If  the  infant  should  die  before  arriving  at  full  age,  or  thp 
incompetent  person  should  die  before  the  incompetency  is  removed 
not  leaving  any  personal  property,  or  not  leaving  sufficient  personal 
property  to  pay  funeral  expenses  and  expenses  that  may  be  nec- 
essary or  necessarily  incurred,  then  in  either  or  each  case  the  pro- 
ceeds are  to  be  deemed  personal  property  so  far  as  may  be  neces- 
sary to  pay  the  funeral  and  other  necessary  expenses.  The  pro- 
ceeds are  to  be  paid  upon  order  of  the  surrogate's  court  or  court 
having  jurisdiction  of  the  estate  of  the  deceased,  to  an  adminis- 
trator appointed  by  the  subrogate  to  administer  upon  decedent's 
estate,  and  after  paying  all  funeral  expenses  and  expenses  of 
administration  and  an>  indebtedress,  the  remainder,  if  any  th^re 
be,  shall,  upon  the  order  of  the  surrogate,  be  paid  into  the  hands 
of  the  trustee  who  held  the  same,  to  be  distributed  as  the  law 
directs.  This  act  is  to  include  the  said  proceeds  of  any  infant  or 
incompetent  person  that  has  died  prior  to  this  amendment,  the 
proceeds  now  remaining  In  the  hands  of  a  trustee. 

U  1808,  «la.  623;  L.  1007,  ch.  40.    In  effect  April  3,  1007. 

I  2(100.  Infant  deented  a  Tvard  of  court. 

Prom  the  time  of  the  filing  of  a  petition,  by  or  !n  behalf  of  nn 
infant,  praying  for  an  order  directing  a  conveyance,  or  a  sale, 
mortgage,  or  lease  of  his  real  property,  or  of  an  interest  In  real 
property,  the  Infant  is  confsidered  n  ward  of  the  court,  with 
respect  to  that  real  property  or  interest,  and  the  Income  find 
proceeds  then^of. 
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^;    ^^(  S  2861.  CAm'd,  1893,  1008,  1906,  190T.]    Disposition  of  pro- 
o*^'       eeeds)  Aceovntiiiflr. 

The  court  must,  by  order,  direct  the  disposition  of  the  proceeds 
of  such  a  sale,  mortgage,  release  or  lease.  It  must  direct  the  in- 
vestment of  any  portion  thereof  belonging  to  the  infant  or  incom- 
petent person,  which  is  not  needed  for  the  pajrment  of  debts  or 
the  safe  keepmg,  of  the  immediate  maintenance  and  education,  of 
himself  or  his  family,  or  for  the  preservation  or  improvemcut  of 
his  real  property  or  his  interest  in  real  property.  It  must  require 
a  report,  under  oath,  of  the  disposition  and  investment  thereof,  to 
be  made  as  soon  aj  practicable,  and  must  compel  periodical  ac- 
counts to  be  rendered  thereafter  by  each  person,  who  is  intrusted 
with  the  proceeds,  or  any  part  thereof.  Where  an  Inchoate  right 
of  dower  is  released  as  prescribed  in  this  title  and  such  release 
is  to  accompany  a  sale  by  the  husband  of  the  property  to  which 
the  inchoate  right  of  dower  attaches,  the  court  shall  make  an 
drder  requiring  one-third  of  the  amount  realized  on  the  sale  of  the 
property  to  which  the  inchoate  riglit  of  dower  attached  to  be 
Invested  by  the  special  guardian,  or  paid  into  the  court  to  be  held 
for  the  beneGt  of  the  husband  during  his  life  and  upon  his  death 
for  the  benefit  of  the  wife  during  her  life,  or  the  court  may  direct 
said  amounts  to  be  paid  to'  the  husband  upon  his  giving  a  bond 
in  the  penalty  of  at  least  double  the  amount  so  received  for  such 
release,  with  at  least  two  sureties,  who  shall  justify  in  double  the 
amount  of  such  penalty,  conditioned  for  the  repayment  as  the 
court  shall  direct  by  his  executors  or  administrators  of  such 
amount  upon  the  death  of  the  husband.  Where  an  inchoate  righi 
of  dower  is  released  as  prescribed  in  this  title,  and,  at  the  time 
of  the  application,  the  property  to  which  the  inchoate  right  of 
dower  attaches  has  already  been  sold  by  the  husband,  and  the 
•  wife  has  not  joined  in  the  conveyance  or  otherwise  released  her 

inchoate  right  of  dower,  the  court  shall  make  an  order  that,  as 
the  consideration  for  the  release,  or  as  part  of  the  consideration 
therefor,  there  be  paid  to  the  special  guardian  or  into  the  court 
an  amount  to  be  fixed  by  the  court  tis  equal  to  one-third  of  the 
fair  market  value  of  the  property,  to  be  invested  by  the  special 
guardian  or  held  by  the  court  for  the  benefit  of  the  person  making 
such  payment  during  the  life  of  the  husband,  and  upon  his  death 
for  the  benefit  of  the  wife  during  her  life,  and  upon  her  death  to 
be  returned  to  the  person  making  such  payment  or  to  his  execu- 
tors, administrators  or  assigns;  or  in  lien  of  such  payment  the 
court  may  allow  a  bond  to  be  given  in  the  penalty  of  at  least 
double  the  amount  so  fixed  as  equal  to  one-third  of  the  fair 
market  value  of  the  property,  with  at  least  two  sureties,  who 
shall  justify  in  double  the  amount  of  subh  penalty,  conditioned 
for  the  payment  as  the  court  shall  direct,  upon  the  death  of  the 
husbaiid  leaving  the  wife  surviving,  of  the  said  sum  so  fixed  as 
equal  to  one-third  of  the  fair  value  of  the  property,  to  be  held 
for  the  benefit  of  the  wife  during  her  life  and  upon  her  death  to 
be  returned  to  the  person  giving  such  bond  or  to  his  executors, 
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adDiinistrators  or  assigns.  In  case  by  any  contingency,  infanta 
not  in  being  may  thereafter  become  possessed  of  any  interest  in 
said  premises  eo  sold,  mortgaged  or  leased,  the  court,  in  case  of 
a  sale,  shall  cause  the  proceeds  of  the  sale,  after  paying  the  coats 
and  expenses  of  the  same,  to  be  placed  at  interest  for  the  benefit 
of  the  persons  who  are,  or  who  may  altimately  be  entitled  to  the 
same,  and  shall  not  authorize  the  distribution  of  the  same  in  ad- 
Tance  of  said  contingency,  except  upon  a  petition  of  some  person 
entitled  thereto,  and  upon  filing  a  bond  in  such  penalty  as  the 
court  shall  direct,  with  two  or  more  sureties  approved  by  the 
court,  and  conditioned  that  in  case  of  any  contingency  by  which 
any  infant  not  then  in  being  shall  thereafter  become  entitled  to 
any  of  the  proceeds  of  the  sale,  that  said  petitioner  will  pay  to 
said  person  or  persons  his  or  their  proportionate  share  of  the 
money  so  paid  over  to  said  petitioner;  and  in  the  case  of  the 
mortgaging  of  said  real  estate  the  proceeds  of  the  same,  after 
paying  costs  and  expenses,  shall  be  paid  out  and  disbursed  under 
the  direction^  of  the  court  only  for  the  purpose  of  paying  lawful 
charges  thereon  or  repairing,  improving,  building  upon  or  other- 
wise enhancing  in  value  any  real  estate  so  mortgaged  as  afore* 
said. 

L.   1803.  ch.  639:  L.  1003.  ch.  308;  L.  1000,  ch.  127;  U  1007,  ch.  40. 
la  effect  April  3.  1007. 

I  2802.  Particular   entateMi  wlien  Included  In  aale. 

Where  the  real  property,  or  the  estate,  term  or  other  interest 
in  real  property,  directed  to  be  sold,  is  subject,  absolutely  or 
contingently,  to  a  right  of  dower,  or  an  estate  for  life,  or  is  sub- 
ject to  an  estate  for  years,  in  the  whole  or  .any  part  thereof,  the 
person,  having  the  prior  right  or  estate,  may  manifest  in  writing 
his  consent,  either  to  receive,  from  the  proceeds  of  the  sale,  a 
gross  sum,  to  be  fixed  according  to  the  principles  of  law  applica- 
ble to  annuities,  in  satisfaction  of  his  right  or  estate;  or  to  have  a 
proportir)nate  share  of  the  proceeds  of  the  sale  invested,  and  the 
interest  thereof  puid  to  him,  from  the  time  of  the  investment,  or 
of  the  commencement  of  his  right  or  estate,  as  justice  requires, 
until  the  determination  of  his  right  or  estate.  Upon  filing  the 
consent  with  the  ciork,  the  final  order  may,  in  the  discretion  of 
the  court,  direct  a  sale  of  the  entire  property,  to  which  the  right 
or  estate  attaches.  In  such  a  case,  the  court  must,  after  the  sale, 
ascertain  the  value  of  the  right  or  interest  of  the  person  so  con- 
senting; and  the  final  order  must  either  direct  the  payment,  from 
the  proceeds  of  the  sale,  of  the  gross  sum  so  ascertained  as  th( 
value,  or  the  investment  of  a  just  proportion  of  the  proceeds 
and  the  paymput  to  him  of  the  interest  thereof.  But  such  i 
gross  sum  shall  not  be  paid,  nor  shall  such  an  investment  h\ 
made,  until  an  effectual  release  of  the  right  or  estate  of  thi 
person  so  consenting,  executed  to  the  satisfaction  of  the  court, 
and  duly  aeknowledgod  or  proved,  and  certified,  in  like  manner  as 
a  deed  to  be  recorded  in  the  county,  has  been  filed  with  the  clerk. 

2R.S.196.H181,182(2Edin.  20O;  L.  1864,  ch.  417  (6  Edm.  302„  293);  L  1874,  eh. 
446k  f  1 13. 16, 16  (0  Edm.  032). 
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ft  2303.  Id.«  -when   belonarinv  to   infant,  «to* 

Wh,ere  the  interest  of  the  infant*  or  of  the  lunatic  or  other  In- 
competent  peruou,  consists  of  a  right  of  dower,  or  an  estate  for 
life,  or  for  3'ears,  the  final  order  may  authorize  the  special  guard- 
ian or  committee  to  join,  with  the  person  or  persons  holding  the 
reversionary  estate,  i^  a  conveyance  of  the  property  to  which  the 
interest  attaches,  so  as  to  release  the  right  of  dower,  or  fully 
convey  the  particular  estate,  on  receiving,  from  the  proceeds  of 
the  sale,  a  gross  sum,  in  satisfaction  of  that  interest,  or  a  pro- 
portionate part  of  the  proceeds,  to  be  invested  until  the  de- 
termination of  the  particular  estate;  and,  in  either  case,  to  be 
ascertained  as  prcscril^ed  in  the  last  section.  Where  a  propor- 
tion of  the  proceeds  is  so  received  by  the  ^rtiardian  or  committee, 
for  investment,  the  final  order  must  provide  for  the  investment 
thereof,  until  the  determination  of  the  particular  estate:  and 
then  for  the  payment  thereof  to  the  person  entitled  thereto, 

§  2364.  Debts  of  Infant,  ete.,  to  be  paid  efiaallF* 

In  the  application  of  money,  arising  from  a  sale,  mortgage  or 
lease,  made  for  the  purpose  of  paying  debts,  os  prescribed  in  this 
title,  the  special  guardian  of  the  infant,  or  the  committee  of  the 
property  of  the  incompetent  person,  must  pay  all  debts,  in  equal 
proportion,  without  giving  a  preference  to  a  debt  founded  upon 
A  specialty,  or  upon  which  judgment  has  been  taken. 

2  fi.  8.  S4,  I  15  (2  Bdm.  55) ;  L.  1874,  ch.  446.  I  21  (0  Bda.  Ml). 
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TITLE  VUI. 
Arbitrations. 

•m:  9MS.  Wlm  wtimtwton  to  arMtrttlOB  cansot  \m  mad*. 
8866.  Wbat  cootrorertiM  may  be   Bubmitt«d,  aod  how. 
2367.  AppolQtment  of   additional  arbitrator,    or   umpire. 
2868.  Time  for  bearing;  adjoammeot,  ete. 
8800.  Arbltratota  to  be  awoni. 

8870.  Atteodanee  of  witoeeeea,  ete. 

8871.  Ail  the  arbltxatora  to  meet;  when  majority  may  award.   Feat. 
2872.  Award;   to   be   aathentlcated,    etc. 

8878.   Motion  to  coidlrm  award. 
88T4.  Id.;  to  Tacata  award. 

2875.  Id.;  to  modify  or  correct  award. 

2876.  Motlona;  when  to  be  made. 

2877.  Coata  on  Tacatlng  award. 

2878.  Judgment  on  awaid;  wben  and  bow  entered.    Gofta.- 

2879.  Judgment-roll. 

8880.  BSact  of  Judgment;  bow  enforced. 

8881.  Appeal. 

2882.  Effect  of  party's  death,  lunacy,  etc.;  proceedings  thertupoa. 

2883.  IteTocatlon   of   aubmlssloo. 

2884.  Liability  of  party  who  revokea. 
8886.  lAmltatlon  of  recotery  agaloat  him. 
2886.  Application  of  thia  title. 

1  aS60.  Whea  avlinilaalon  t«  arbltvatloit  eannoi  be  BUiite 

A  submission  of  a  controyersT  to  arbitration  cannot  be  made, 
either  as  prescribed  in  this  title  or  otherwise,  in  either  of  the 
followinir  cases: 

1.  Where  one  of  the  parties  to  the  controversy  is  an  infaat, 
or  a  person  incompetent  to  manage  his  aif airs,  by  reason  of  Innacj, 
idiocy,  or  habitual  drunkenuess.  •   . 

2.  Where  the  ooatroyersy  arises  respecting  a  claim  to  an  es- 
tate in  real  property,  in  fe«^  or  for  life.  , 

Bnt  where  !%  person,  capable  of  entering  into  a  aghmwaiao, 
has  knowingly  entered  into  the  same  with  a  person  looapab&e 
of  so  doing,  as  prescribed  in  subdivision  first  of  this  section,  the 
objection,  on  the  ground  of  incapacity,  can  be  tahen  only  in  be- 
half of  the  person  so  incapacitated.  And  the  second  subdivisioA 
of  this  section  does  not  prevent  the  submission  of  a  claim  to  an 
estate  for  years,  or  other  interest  for  a  term  of  years,  or  for  one 
year  or  less,  in  real  property;  or  of  a  controversy  respecting  the 
partition  of  real  property  between  joint  tenants  or  tenants  in 
common;  or  of  a  controversy  respecting  the  boundaries  of  landsb 
or  the  admeasurement  of  dower. 

2  R.   8.  641,   if  1   and   2  (2  £dm.  660). 

i  2806,  "Wliat  eontroversles  may  1»e  submitted,  snd  bovr. 

Except  as  otherwise  prescribed  in  the  last  section,  two  or  more 
persons  may,  by  an  instrument  in  writing,  duly  acknowledged 
or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
snbmit  to  the  arbitration  of  one  or  more  arbitrators,  any  contro^ 
reray,  existing  between  them  at  the  time  of  the  submission,  which 
might  be  the  subject  of  an  action.  They  may,  in  the  submission, 
agree  that  a  judgment  of  a  court  of  record,  specified  in  the  In- 
strument, shall  be  rendered  upon  the  award,  made  pursuant  to 
the  submission.  If  the  supreme  co:irt  is  thus  specified,  the  imb- 
mission  may  also  specify  the  county  in  which  the  judgment  shall 
be  entered.  If  it  aoer  not,  the  judgment  may  be  entered  in  any 
County. 

Id.,  part  of  f  1  and  §  9. 
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I  9867.  AppolntmeBt  of  adclltloiui.1  arliitrAtor,  or  umpire. 

Where  a  BubmlBsion  is  made  as  prescribed  In  this  title,  an  addi- 
tional arbitrator  or  an  umpire  cannot  be  selected  or  appointed,  un- 
leM  the  submission  expressly  so  provides.  Where  a  submission, 
made  either  as  prescribed  in  this  title  or  otherwise,  prorides  that 
two  or  more  arbitrators,  therein  designated,  may  select  or  ap- 
point a  person  as  an  additional  arbitrator  or  as  an  umpire,  the 
selection  or  appointment  must  be  in  writing.  An  additional  arbi- 
trator or  umpire  must  sit  with  the  original  arbitrators  upon  the 
hearing.  If  testimony  has  been  taken  before  his  selection  or  ap^ 
pointment,  the  matter  must  be  reheard,  unless  a  rehearing  is 
waived  in  the  submission,  or  by  the  subsequent' written  consent 
of  the  parties,  or  their  attorneys. 

I  8868.  Ttme  for  liearlnir;  adJoimineBt,  ete. 

Subject  to  the  terms  of  the  submission,  if  any  are  specified 
therein,  the  aroitrators,  selected  as  prescribed  in  this  title,  must 
appoint  a  time  and  place  for  the  hearing  of  the  matters  sub- 
mitted to  them;  and  must  cause  notice  thereof  to  be  given  to 
each  of  the  parties.  They,  or  a  majority  of  them,  may  adjourn 
the  hearing  from  time  to  time,  upon  the  application  of  either 
l»rty»  for  good  cause  shown,  or  upon  their  own  motion;  but  not 
beyond  the  day  fixed  in  the  submission  for  rendering  their  award, 
unless  the  time  so  fixed  is  extended  by  the  written  consent  of  the 
parties  to  the  submission,  or  their  attorneys. 

a  B.  8.  Ml,  i  8. 

I  9888.  Arbltratora  to  be  m-^oru. 

Before  hearing  any  testimony,   arbitrators  selected  either  as 

Srescribed  in  this  title  or  otherwise  must  be  sworn,  by  an  officer 
esignated  in  section  842  of  this  act,  faithfully  and  fairly  to 
hear  and  examine  the  matters  in  controversy,  and  to  make  r. 
just  award,  according  to  the  best  of  their  understanding;  unleea 
the  oath  is  waived,  by  the  written  consent  of  the  parties  to  the 
submission,  or  their  attorneys. 

Id.,  I  4,  and -part  of  |  6. 

I  3870.  Attendance  of  wftneasesi  ete.  ^ 

The  arbitrators,  selected  either  as  prescribed  In  this  title,  or 
otherwise,  or  a  majority  of  tliem,  may  require  any  person  to 
attend  before  them  as  a  witness;  and  they  have,  and  each  of 
them  has,  the  same  powers,  with  respect  to  all  the  proceedinsrs 
before  them,  which  are  conferred,  by  the  provisions  of  title  second 
of  chapter  ninth  of  this  act,  upon  a  board,  or  a  member  of  a 
board,  authorized  by  law  to  hear  testimony. 

Id.,  I  6,  and  part  of  i  6. 

I  8871.  All  the  arbitrator*  to  nteet;  when  maJerltT  mar 
award.    Fee*. 

All  the  arbitrators,  selected  as  prescribed  in  this  title,  must  meet 
together,  and  hear  all  the  alleviations  and  proofs  of  the  parties; 
but  an  award  by  c.  majority  of  them  is  valid,  unless  the  concur- 
rence of  all  ij  expressly  required  in  the  submission.  Unless  it  is 
otherwise  expressly  provided  in  the  submission,  the  award  may 
require  the  payment,  by  either  party,  of  the  arbitrators*  fees,  not 
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exceeding  the  fees  allowed  to  a  like  number  of  referees  in  the 
flupreme  court;  and  also  thnr  expenses. 
2  B.  s.  641,  I  7. 

f  a8T2.  Awajrd;  to  be  AwthemticMiieA,  eto. 

To  entitle  the  award  to  be  enforced,  as  prescribed  in  this  title, 
it  must  be  in  writing;  and,  within  the  time  limited  in  the  Submis- 
sion, if  any,  subscribed  by  the  arbitrntors  making  it;  acknowl- 
edged or  proved,  and  certified,  in  like  manner  as  a  deed  to  be 
recorded;  and  either  filed  in  the  oflQce  of  the  clerk  of  the  court. 
In  which,  by  the  submission,  judgment  is  authorized  to  be  en- 
tered upon  the  award,  or  deliver^  to  one  of  the  parties,  or  his 
attorney. 

Id.,  f  8,  and  part  of  S  0. 

12373.  Motion  to  conllrm  tt^rttrd« 

At  any  time  within  one  year  after  the  award  is  made  as  pre- 
scribed in  the  last  section,  any  party  to  the  submission  may  ap- 
pl^  to  the  court,  specified  in  the  submission,  for  an  order  confirm- 
ing the  award;  and  thereupon  the  court  must  grant  such  an  order, 
unless  the  award  Is  vacated,  modified  or  corrected,  as  prescribed 
in  the  next  two  sections.  Xotic^  of  the  motion  must  be  served, 
upon  the  adverse  party  to  the  submission,  or  his  attorney,  as 
prescribed  by  law  for  service  of  notice  of  a  motion  upon  an  attor- 
ney in  an  action  in  the  same  court.  In  the  supreme  court,  the 
motion  must  be  made  within  the  judicial  district,  embracing  the 
county  where  the  judgment  is  to  be  entered. 

Id.,  remainder  of  f  9. 

12374.  Id.  I  to  Tae«te  avrttrd. 

In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
mission, must  make  an  order  vacating  the  award,  upon  the  appli- 
cation of  either  part^'  to  the  submission: 

1.  Where  the  award  was  procured  by  corruption,  fraud,  or  other 
undue  means. 

2.  Where  there  was  evident  partiality  or  corruption  in  the  arbi- 
trators, or  either  of  them. 

3.  W^here  the  arbitrators  were  guilty  of  misconduct,  in  refusing 
to  postpone  the  hearinjr,  upon  sufficient  cause  shown,  or  in  refus- 
ing to  hear  evidence,  pertinent  and  material  to  the  controversy; 
or  of  any  other  misbehavior,  by  which  the  rights  of  any  party 
have  been  prejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  so  imper- 
fectly executed  them,  that  a  mutual,  final,  and  definite  award, 
upon  the  subject-matter  submitted,  was  not  made. 

Where  an  award  is  vacated^  and  the  time,  within  which  the 
submission  requires  the  award  to  be  made,  has  not  expired,  the 
court  may,  in  its  discretion,  direct  a  rehearing  by  the  arbitrators. 

Id.,   f  10,  and  part  of  |  13. 

f  2375.  Id.;  to  modify  or  correct  award. 

In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
mission, must  make  an  order  modifying  or  correcting  the  award, 
upon  the  application  of  either  party  to  the  submission: 

1.  WTiere  there  was  an  evident  miscalculation  of  figures,  or 
an  evident  mistake  in  the  description  of  any  person,  things  or 
property,  referred  to  in  the  award. 
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2.  Where  the  arbitnitora  have  awarded  upon  a  matter  not  sqIk 
mitted  to  them,  not  affeeting  the  meriti  of  the  decuiou  upoa 
the  matters  Bubmitted. 

3.  Where  the  award  in  imperfect  in  a  matter  of  fofm,  not 
affecting  the  meriu  of  the  contn>TenF»  and  if  it  had  bMi  a 
referee's  report,  the  defect  could  have  been  amobded  or  disre* 
garded  by  the  court 

The  order  may  modify  and  correct  the  award,  so  as  to  affect 
the  intent  thereof,  and  promote  justice  between  the  parties* 

2  B.  B.  6a,  H  11  aoA  13. 

I  2370.  Motions  I  frhen  to  1»«  made. 

Notice  of  a  motion  to  yacate,  modify  or  correct  an  award,  must 
be  served  upon  the  adverse  paitr  to  the  submission,  or  his  attor- 
ney, within  three  months  after  the  award  is  filed  or  deliyered, 
as  prescribed  by  law  for  service  of  i. >tice  of  a  motion,  upon  an' 
attorney  in  an  action.  For  the  purposes  of  the  motion«  any  judge, 
who  might  mnko  an  order  to  stay  the  proceedings,  in  an  action 
brought  iu  the  same  court,  may  make  an  order,  to  be  served  with 
the  notice  of  motion,  staying  the  proceedings  of  the  adverse  party 
to  enforce  the  aw; ad. 

Id.,  i  IX 


I  98T7.  Costs  on  ▼nontlnir  «wnv4« 

Whcr » the  court  vacates  an  award,  costs,  not  exceeding  twenty- 
five  dollars  and  disl  mements,  may  be  awarded  to  the  prevailing 
party;  and  the  payment  thereof  may  be  enforced,  in  like  manner 
as  the  payment  of  costs  upon  a  motion  in  an  action. 

Id.,  f  19,  am'd. 


I  2878.  Judgrnient  on  aymrai  wben  and  bow  entered* 
Costs. 

Upon  the  granting  of  an  order  confirming,  modifying,  or  correct- 
ing an  award,  judgment  may  be  entered  iu  conformity  there- 
with, as  upon  a  referee's  report  iu  an  action,  except  as  is  other- 
wise prescribed  in  this  title.  Costs  of  tlie  application,  and  of  the 
proceedings  subsequent  thereto  not  exceeding  twenty-five  dollars 
and  disbursements,  may  be  awarded  by  the  court,  in  Its  discre- 
tion. If  awarded,  the  amount  thereof  must  be  included  in  tht 
judgment. 
M.,  f  14,  am'd. 

f  2879.  Jadgrment-roll. 

Immediately  after  entering  judgment,  the  clerk  must  attach 
together  and  file  the  following  papers,  which  constitute  the 
judgment-roll: 

1.  The  submission;  the  selection  or  appointment.  If  any,  of  an 
additional  arbitrator,  or  nmpire;  nnd  each  written  extension  of 
♦he  time,  If  any,  within  which  to  make  the  award. 

2.  The  award. 

3.  Uach  notice,  aflldavit,  or  other  paper,  used  nxwn  an  appli- 
cation to  confirm,  modify,  or  correct  the  award,  and  a  copy  of 
each  order  of  the  court,  upon  such  an  application. 

4.  A  copy  of  the  judgment* 


ou  17, 1  S  ABBmUTlOHA  M  $805-88 

Th«  jadgBMnt  in«y  be  deleted,  as  It  It  mm  rendered  in  an 

action. 

2  R.  S.  541,  f  15,  and  part  of  f  16.  am'd. 


^ 


I  2880.  Effect  of  An«arM«at#  kow  uif»vc«4U 

The  judgment  so  entered  has  the  same  force  and  effect.  In 
all  redirects,  as,  and  is  subject  to  all  the  proTisiona  of  law  relat* 
ing  to,  a  judgment  in  an  action;  and  it  may  be  enforced,  as  if  it 
had  been  rendered  in  an  action  in  the  court  in  which  it  is 
entered. 

Id.,  part  of  I  16.    Be«  f  1270,  aota;  alw>.  H  1240  and  1241. 

I  seatfl.  Appeal. 

An  appeal  may  be  taken  from  an  order  vacating  an  award,  or 
from  a  judgment  entered  upon  an  award,  as  from  an  order  or 
judgment  in  an  action.  The  proceedings  upon  such  an  appeal, 
including  the  judgment  thereupon,  and  the  enforcement  of  the 
judgment,  are  goYemed  by  the  proTisions  of  ehaptar  tw«Utb  9t 
this  act,  as  far  as  they  are  applicable. 

Id.,  n  16,  17,  20  and  21,  am'd. 

{  8882.  flWeet  of  party**  d«atk»  tmnmcrf  ete«|  pvo«e«d[laff« 
theroapoB. 

The  death  of  a  party  to  a  stibmission,  made  eather  as  prescribed 
in  this  title  or  otherwise,  or  the  appointment  of  a  committee  of 
the  person  or  property  of  such  a  party,  as  prescribed  in  title 
sixth  of  this  chapter,  operates  as  a  revocation  of  the  submission. 
If  it  occurs  before  the  award  Is  filed  or  delivered;  but  not  after- 
wards. Where  a  pftxty  dies  afterwards^  if  the  snbmiMion  con- 
tains  a  Btipnlation,  authorizing  the  entry  of  a  judgment  upon  the 
award,  the  award  may  be  confirmed,  vacated,  modified,  or  cor- 
rected, upon  the  application  of,  or  upon  notice  to^  his  executor  or 
administrator,  or  a  temporary  administrator  of  his  estate;  ot, 
where  It  relates  to  real  property,  bds  heir  or  devisee,  who  has 
sneceeded  to  hia  intercet  in  the  real  property.  Where  a  commit- 
tee of  the  property,  or  o<  the  person,  of  a  party,  ia  appointed, 
after  the  award  is  filed  or  delivered,  the  award  may  be  confirn»ed, 
vacated,  modified,  or  corrected*  upon  the  application  of,  or  no- 
tice to,  a  committee  of  the  property,  but  not  otherwise.  In  a  case 
specified  in  this  section,  a  judge  of  the  court  may  make  an  order, 
extending  the  time  within  which  notice  of  a  motion  to  vacate, 
modify,  or  correct  the  award,  must  be  served.  TTpon  confirming 
an  award,  where  a  party  has  died  since  it  was  filed  or  delivered, 
the  court  must  enter  judgment  in  the  name  of  the  original  party: 
and  the  proceedings  thereupon  are  the  same,  as  where  a  party 
dies  after  a  verdict. 

I  2888.  Revocation  of  aubmlasloa. 

A  submission  to  arbitration,  made  either  as  proscribed  in  this 
title  or  otherwise,  cannot  be  revoked  by  either  party,  after  the 
allegations  and  proofs  of  the  parties  have  been  closed,  and  the 
matter  finally  submitted  to  the  arbitrators  for  their  decision.  A 
revocation,  when  allowed,  must  be  made  by  an  instrument  in 
writing,  signed  by  the  revoking  party,  or  hia  authorized  agent 
and  delivered  to  the  arbitrators,  or  one  of  them;  and  it  is  not 
necessary  in  any  case,  that  the  instrument  of  revocation  should 
be  under  seal.    Any  party  to  a  submission  may  thus  revoke  it; 
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whether  he  is  a  sole  party  to  the  controrersy,  or  one  of  two  or 
nore  iMirties  on  the  same  side. 
1B.8.  Ml^partof  128. 

I  21884.  lilAbllMy  ^f  party  wko  veirolcM. 

Where  a  party  expressly  revokes  a  submission,  made  either  as 
prescribed  in  this  title  or  otherwise,  any  other  party  to  the  sub- 
mission may  maintain  an  action  against  him,  and  also  against 
his  sureties,  if  any,  upon  the  submission,  or  any  instrument  col- 
lateral thereto,  in  which  action  the  plaintiff  may  recover  all  the 
costs  and  other  expenses,  and  all  the  damages,  which  he  has  in- 
curred in  preparing  for  the  arbitration,  and  in  conductintf  the 
proceedings  to  the  time  of  the  revocation.  Bither  of  the  arbi- 
trators may  recover,  in  an  action  against  the  revoking  party,  his 
reasonable  fees  and  expenses. 

Id.,  part  of  M  28  and  34. 

f  ]I88S.  lilmltatloift  of  recoverr  aarainat  him. 

A  sum,  penalty,  forfeiture^  or  damages,  shall  not  be  recovered 
for  a  revocation  of  a  submission  to  arbitration,  made  either  as 
prescribed  in  this  title  or  otherwise,  except  as  prescribed  in  the 
last  section;  notwithstanding  any  stipulated  damages,  penalty,  or 
forfeiture,  expressed  in  the  submission,  or  in  any  iastrument  col- 
lateral thereto. 

id.,iaB. 

S  :B8M«.  Appllcatloift  of  this  title. 

This  title  does  not  affect  any  right  of  action  in  affirmance,  dis- 
affirmance, or  for  the  modification  of  a  submission,  made  either 
as  prescribed  in  this  titis  or  otherwise,  or  upon  an  instrument  col- 
lateral thereto,  or  upon  an  award  made  or  purporting  to  be  made 
in  pursuance  thereof.  And.  except  as  otherwise  expressly  pre- 
scribed therein,  this  title  does  not  affect  a  submission,  made  other- 
wise  than  as  prescribed  therein,  or  any  proceedings  taken  pur- 
suant to  such  a  submission,  or  any  instrument  ooUateral  thereto. 

PartoCin^am'd. 
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TITLE  IZ. 

Proceedings  to  foreclose  a  mortgage  by  adTertiseine 

[See  cb.   223,  L.   1900,  by  which  purchMer  U  eDtltled  to  certified  coi 

amdaTlts.J 

Sec.   2387.  When  mortgage  may  be  forecloeed. 

2388.  Notice   of  sab;;    how  given. 

2389.  Id.;  how  served. 

2390.  Duty  of  county  clerk. 

2391.  Contents  of  notice  of  sale. 

2392.  Sale;    how   postponed. 
2303.  Id. ;    how   conducted. 

2394.  Mortgagee    etc.,    may   porcbase. 

2395.  Effect  of  eale. 

2396.  Affidavit  of  sale,   and  of  posting,   serving,   etc.,   notices. 
2307.  When  one  affidavit  suffices;   printed  notice  to  be  annexed. 
239S.  AffidaTits  may  be  filed  and  recorded. 

2399.  Kote  upon  record  of  mortgage. 

2400.  Deed  not  necessary. 

2401.  Costs  allowed. 

2402.  Expenses  allowed. 

2403.  Taxatlou   thertMif. 

2404.  Surplus  money   to  be  paid   Into  supreme  conrt. 

2405.  Claimant  of  surplus  money  to  file  petition. 

2406.  Application  for  surplus  money. 

2407.  Order  for  distribution. 

2408.  Umitatlon  of  la.st  four  sectloua. 

2408a.  Delivery  of  certain  affldavitn  to  purchaser. 

2409.  Application  of  this  title  to  mortgages  to  the  State. 

1  2887.  [Am'd,  1913.]    Wlien  vkortgm,ge  mar  be  foreol< 

A  mortgage  upuu  real  property,  situated  within  the  State, 
taining  therein  a,  power  to  the  mortgagee,  or  any  other  perso 
sell  the  mortgaged  property,  upon  default  being  made  in  a 
ditlon  of  the  mortgage,  may  be  foreclosed,  in  the  manner 
scribed  in  this  title,  where  the  following  requisites  concur 

1.  Default  has  been  made  in  a  condition  of  the  mort 
whereby  the  power  to  sell  has  become  operative. 

2.  An  action  has  not  been  brought  to  recover  the  debt  se< 
by  the  mortgage,  or  any  part  thereof;  or,  if  such  an  actioi 
been  brought,  it  has  been  discontinued,  or  final  judgment 
been  rendered  therein  against  the  plaintiff,  or  an  execution,  i 
upon  a  judgment  rendered  therein  in  favor  of  the  plaintif 
been  returned  wholly  or  partly  unsatisfied. 

3.  The  mortgage  has  been  recorded  in  the  proper  book  f< 
cording  mortgages,  in  the  county  wherein  the  property  is 
ated. 

4.  The   first  notice   required   by   subdivision  one   of  the 
section  is  published  within  the  time  in  which  an  action 
be  maintained  to  foreclose  such  mortgage. 

2  B.  S.  545,  11  1  and  2  (2  Edm.  564).  Am'd,  U  1913,  ch.  41 
effect  Sept  1.  1913. 

I  2388.    [Am'd,    1894,    1900,    lOOS.]       Notice    ot    MUei 

The  person  entitled  to  execute  the  power  of  sale,  musi 
notice,  in  the  following  manner,  that  the  mortgage  will  be 
closed,  by  a  sale  of  the  mortgaged  property,  or  a  part  therf 
a  time  and  place  specifiud  iu  the  notice: 

1.  A  copy  of  the  notice  must  be  published,  at  least  once  li 
of  the  twelve  weeks,  fuimediutoly  preceding  the  day  of  sail 
newspaper  published  in  the  county  or  in  a  municipal  corpo 
a  part  of  which  is  within  the  county  in  which  the  property 
sold,  or  a  part  thereof,  is  situated. 

L.  1694,  etu  730. 

2.  [Am»d,  1904.]  A  ropy  of  the  notice  must  be  fasten 
at  least  eighty-four  days  before  the  day  of  sale,  in  a  cons| 
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place,  at  or  near  the  entrance  of  tho  building,  where  the  county 
court  of  eacli  county,  wherein  the  property  to  be  sold  is  situ- 
ated, is  directed  to  be  hel^;  or,  if  there  are  two  or  more  such 
buildings  in  the  same  county,  then  In  a  like  place,  at  or  near  the 
entrance  of  the  building  nearest  to  the  property;  or,  in  the  city 
and  county  of  New  York,  In  a  like  place,  at  or  neftr  the  entrance 
of  the  building  where  the  trial  and  special  terms  of  the  supreme 
court  of  the  first  judicial  district  are  directed  by  law  to  be  held. 

L.    1904.   cb.   48.      In  effect  Sept.    1,   1004. 

3.  A  copy  of  the  notice  must  be  delivered,  at  least  eightT-four 
days  before  the  day  of  sale,  to  the  clerk  of  each  county,  wherein 
the  mortgaged  property,  or  any  part  thereof,  is  situated. 

4.  [Am*d,  lOOO,  1806.1  A  copy  of  the  notice  must  be  served,  as 
prescribed  in  the  next  section,  upon  the  mortgagor,*  or,  if  he  is 
dead,  upon  his  executor  or  administrator,  if  an  executor  or  ad- 
ministrator has  been  appointed,  and  also  upon  his  heira,  providing 
he  died  the  owner  of  the  mortgaged  premises.  A  copy  of  the 
notice  may  also  be  served,  in  a  like  manner,  upon  a  snosequent 
grantee  or  mortgagee  of  the  property,  whose  conveyance  was 
recorded,  in  the  proper  office  ror  recording  it  in  the  county,  at 
the  time  of  the  first  publication  of  the  notice  of  sale;  upon  the 
wife  or  widow  of  the  mortgagor,  and  the  wife  or  widow  of  each 
subsequent  grantee  whose  conveyance  was  so  recorded,  then  hav- 
ing an  inchoate  or  vested  right  of  dower,  or  an  estate  in  dower, 
subordinate  to  the  lien  of  the  mortgagee;  or  in  the  event  of  the 
death  of  the  subsequent  grantee  who  was  at  the  time  of  his 
death  the  owner  of  the  mortgaged  premises,  then  upon  his  heirs; 
or  upon  any  person,  then  having  a  lien  upon  the  property,  subse- 
quent to  the  mortgage  by  virtue  of  a  judgment  or  decree  duly 
aocketed  in  the  county  clerk's  office  and  constituting  a  specific  or 
general  lien  upon  the  property.  The  notice,  specified  in  tbls  sec- 
tion, must  be  subscribed  by  the  person  entitled  to  execute  the 
power  of  sale,  unless  his  nam6  distinctly  appears  in  the  body  of 
the  notice,  in  which  case  ft  may  be  subscribed  by  his  attorney  op 
agent. 

2  R.  8.  048.  I  3,  am'd;  L.  1S42.  eh.  277,  |  5;  L.  1844,  cb.  846.  1 1.  and 
U  1867.  ch.  808.  I  1  <4  Bdn.  034,  667);  U  1800,  eh.  760;  U  VMi,  ch. 
433.      In   effect  Sept.   1,   1805. 

I  2389.  [Am'd,    1887.1  Id.|  liow  seirved. 

Service  of  notice  of  the  sale,  as  prescribed  In  subdivision  fourth 
of  the  last  section,  must  be  made  as  follows: 

1.  Upon  the  mortgagor,  his  wife,  widow,  executor,  or  admin- 
istrator, or  a  subsequent  grants  or  the  property,  whose  convey- 
ance is  upon  record,  or  his  wife  or  widow;  by  delivering  a  copy  of 
the  notice,  as  prescribed  in  article  first  of  title  first  of  chapter 
fifth  of  this  act,  for  doliTory  of  a  copy  of  a  summons,  In  order- to 
make  personal  service  thereof  upon  the  person  to  be  served;  or 
by  leavine  such  a  copy,  addressed  to  the  person  to  be  served,  at 
his  dwelling-house,  with  a  person  of  suitable  age  and  discretion 
at  least  fourteen  days  before  the  day  of  sale.  If  said  mortgagor 
is  a  foreign  corporation,  or  being  a  natural  person,  he,  or  his 
wife,  widow,  executor  or  administrator,  or  a  subsequent  grantee 
of  the  property  whose  conveyance  is  upon  record,  or  his  wife  of 
widow,  is  not  a  resident  of  or  within  the  State,  then  serHce 
thereof  may  be  mnde  upon  them  In  like  manner  withotit  the  State, 
at  lea^  twenty-eijrtit  days  prior  to  the  dav  of  snle. 

2.  TTpon  any  other  person,  either  in  the  same  method,  ^r  hy 
depositing  a  copy  of  the  notice  In  the  pont-ofitce,  properly  ineloMd 
in  a  postpaid  wrapper,  directed  to  the  person  to  be  served,  ttt  Us 
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place  of  residence,  at  least  tweaty-eight  days  before  tlie  day  of 
sale. 

Id.,   I  3,   amM;   L.   1887.  eh.   685. 

1  28SK>.  DutT    of   countr    clerk. 

A  county  clerk,  to  whom  a  copy  of  a  notice  of  sale  Is  deliv- 
ered, as  prescribed  in  subdivii^ion  third  of  the  last  section  but 
one.  must  forthwith  affix  it  in  a  book,  kept  in  his  office  for  that 
purpose:  must  make  and  subscribe  a  minuie,  at  the  bottom  of  the 
copy,  of  the  time  when  he  received  and  affixed  it;  and  must  index 
the  notice  to  tlie  name  of  the  mortgagor. 

2  R.   S.   545,   I  3  in  part,   as  am'd  by  L.   1857,  ch.  308,   |  1. 

f  930^.  C5>ptent«  o|  notlqe  of  ii^le. 

.    The  notice  of  sale  must  as)ecify: 

1.  The  names  of  the  mortgagor,  of  the  mortgagee  and  of  each 
assignee  of  the  mortgage. 

2.  The  date  of  the  mortgage,  and  the  time  when,  apd  the  place 
where,  it  is  recorded. 

3.  The  sum  claimed  to  be  due  upon  the  mortgage,  at  the  time 
pf  (h^  first  publication  of  the  i^otice;  and,  if  any  sum  secured  by 
the  mortgage  is  not  then  due,  tlie  amount  to  become  due  there- 
upon. 

4.  A  description  of  the  mortgaged  property,  conforming  sub- 
stantially ^o  that  contained  ip  the  mortgage. 

Id:,  f  4. 

fi  2392.  9a^f ;  h^^  ]|09tVQnfd. 

The  sale  may  be  postponed,  from  tipie  to  time.  In  that  case,  a 
notice  of  the  postpjoncment  must  be  published,  as  soon  as  prac- 
ticable thereafter,  in  the  newspaper  in  which-  the  original  notice 
was  published;  and  tho  publication  of  the  original  notice,  and  of 
each  notice  of  postponement,  must  be  continued,  at  least  once  in 
each  week.  i;ntil  the  time  to  which  the  sale  is  finally  postponed. 

Id.,  f  5. 

I  2898.  Id.  I    lioTT   eonducted. 

The  sale  must  be  at  public  auction,  in  the  day-time,  on  a  day 
other  than  Sunday  or  a  public  holiday,  in  the  county  in  which 
the  mortgaged  property,  or  a  part  thereof,  is  situated:  except 
that,  where  the  mortgage  is  to  the  people  of  the  State,  the  sale 
may  bo  made  at  the  Capitol.  If  the  property  consists  of  two  or 
more  distinct  farms,  tracts,  or  lots,  they  must  be  sold  separately; 
and  as  many  only  of  the  distinct  farms,  tracts,  or  lots,  shall  be 
sold,  as  it  is  necessary  to  sell,  in  order  to  satisfy  the  amount  due 
at  the  time  of  the  sale,  and  the  costs  and  expenses  allowed  by 
law.  But  where  two  or  more  buildings  are  situated  upon  the 
same  city  lot,  and  access  to  one  is  obtained  through  the  other, 
they  must  be  sold  together. 

Id.,    i    6,    am*d. 

I  2394.   HIortRiMiree,    etc.,    may    pnrchase. 

The  mortgagee,  or  his  assignee,  or  the  legal  representative  of 
either,  may,  fairly  and  in  good  faith,  purchase  the  mortgaged 
property,  or  any  part  thereof,  at  the  sale. 

Id..   I   7. 

S  2395.  Kn^et    of   nnle. 

A  sale,  made  and  conducted  as  prescribed  in  this  title,  to  a 
purchaser  in  good  faith,  is  equivalent  to  a  sale,  pursuant  to  judg- 
ment in  an  action  to  foreclnso  the  mortgage,  so  far  only  as  to  be 
an  entire  bar  of  all  claim  or  c  ^lity  of  redemption,  upon,  or  with 
respect  to,  the  property  sold,  or  each  of  the  following  persons: 
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L  The  mortgagor,  his  heir,  deTisee,  ex^utor  or  administrator. 

2.  Each  person  claiming  under  any  of  them,  by  virtue  of  a 
title  or  of  a  lieu  by  judgment  or  decree,  subsequent  to  the  mort- 
gage, upon  whom  the  notice  ot  sale  was  serred,  as  prescribed  in 
this  tiUe. 

3.  Each  person  so  claiming,  whose  assignment,  mortgage,  or 
other  conyeyauce  was  not  duly  recorded  in  the  proper  book  for 
recording  tbe  same  in  the  county,  or  whose  judgment  or  decree 
was  not  duly  docketed  in  the  county  clerk's  office,  at  the  time 
of  the  delivery  of  a  copy  of  the  notice  of  said  sale  to  the  clerk 
of  the  county;  and  the  executor,  administrator,  or  Assignee  of 
such  a  person. 

4.  Every  other  person,  claiming  under  a  statutory  lien  or  in- 
cumbrance, created  subsequent  to  the  mortgage,  attaching  to  the 
title  or  interest  of  any  person,  designated  in  either  of  the  fore> 
going  subdivisions  of  this  section. 

5.  The  wife  or  widow  of  the  mortragor,  or  of  a  subsequent 
grantee,  upon  whom  notice  of  the  sale  was  served  ua  prescribed 
in  this  title,  where  the  lien  of  the  mortgage  was  superior  to  her 
contingent  or  vested  right  of  dower,  or  her  estate  in  dower. 

2  R.  S.  546.  I  8,  am'd;  L.  1842,  cb.  277.  and  L.  1844,  Ch.  840,  |  4  (4  BdM. 
686.  668). 

I  2396.  [Am'd,  1908,  1912.]  AffldaTit  of  sale,  and  of  post- 
Inff,  nervlnar,  et  cetera,  notice. 

An  affidavit  of  the  sale,  stating  the  time  when,  and  the  place 
where,  the  sule  was  mndo;  the  sum  bid  for  each  distinct  parcel, 
separately  sold;  the  name  of  the  purchaser  of  each  distinct  parcel; 
and  the  name  of  the  person  or  persons,  court  officer  or  other  officer, 
to  whom  the  proceeds  of  the  sale  were  paid,  and  the  sums  thereof 
must  be  made  by  the  person  who  officiated  as  auctioneer  upon  the 
sale.  An  affidavit  of  the  publication  of  the  notice  of  sale,  and  of 
the  notice  or  notices  of  postponement,  if  any,  may  be  made  by  the 
publisher  or  printer  of  the  newspaper  in  which  they  were  pub- 
lished, or  by  his  foreman  or  principal  clerk.  An  affidavit  of  the  af- 
fixing of  a  copy  of  the  notice,  at  or  near  the  entrance  of  the  proper 
courthouse,  may  be  made  by  the  person  who  so  affixed  it,  or  by  any 
person  who  snw  it  so  affixed,  at  least  eighty-four  days  before 
the  day  of  sale.  An  affidavit  of  the  affixing  of  a  copy  of  the 
notice  in  the  book,  kept  by  the  county  clerk,  may  be  made  by 
the  county  clerk,  or  by  any  person  who  saw  it  so  affixed*  at  least 
tijrhty-four  days  before  the  day  of  sale.  An  affidavit  of  the 
HcM'vice  of  a  copy  of  the  notice  upon  the  mortgagor,  or  upon  any 
other  person,  upon  whom  the  notice  must  or  may  be  served,  may 
bo  made  by  the  i)erson  who  made  the  service.  Where  two  or 
more  distinct  parcels  are  st)ld  to  different  purchasers,  separate 
affidavits  may  be  made  with  respect  to  each  parcel,  or  one  set 
of  affidavits  may  be  made  for  all  the  parcels. 

Id.,  8  9,  and  am'd  L.   1844,   rh.  346;  U   1867.  ch.  308.  cotiTOlldated  and  am'd. 
Am'd  by  L.   1008,  ch.  294;  U   1912.   ch.   343    In   effect    Sept.    1,    1»12. 

i  2397.  [Am'd,  1882.]  When  one  affldaTit  snfBces  printed 
n<»ttoe  to  be  annexed. 

The  matters  required  to  be  contained  in  any  or  all  of  the  affi- 
davits, specified  in  the  last  section,  may  be  contained  in  one 
affluflvit,  where  the  same  person  deposes  with  respect  to  them. 
A  printed  copy  of  the  notice  of  sale  must  be  annexed  to  each 
affidavit:  and  a  printed  copy  of  each  notice  or  postponement  must 
be  annexed  to  the  affidavit  of  publication,  and  to  the  affidavit  of 
aa\%p     But  one  copy  of  the  notice  suffices  for  two  or  more  affl- 
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darits  where  they  all  refer  to  it  and  are  annexed  to  each  other 
and  filed  and  recorded  together. 

2  B.  S.  546,  9«rt  of  |  9,  am'd. 

I  288S.  [Am'd,  1904.]  AAdttTlts  may  be  filed  and  recorded. 

The  affidavits  specified  in  the  last  two  sections,  may  be  filed 
in  the  office  for  recording  deeds  and  mortgages,  in  the  county 
where  the  sale  took  place.  They  must  be  recorded  at  length  by 
the  officer  with  whom  they  are  filed,  in  the  proper  book  for  re- 
cording deeds.  The  original  affidavits,  so  filed,  the  record  thereof, 
and  a  certified  copy  of  the  record,  are  presumptive  evidence  of 
the  matters  of  fact  therein  stated,  with  respect  to  any  property 
sold,  which  is  situated  in  that  county.  Where  the  property  sold 
Is  situated  in  two  or  more  counties,  a  copy  of  the  affidavits,  certi- 
fied by  the  officer  with  whom  the  originals  are  filed,  may  be  filed 
and  recorded  in  each  other  county,  wherein  any  of  the  property 
is  situated.  Thereupon  the  copy  and  the  record  thereof  have 
the  like  effect,  i^ith  respect  to  the  property  in  that  county,  as 
»f  the  originals  were  duly  filed  and  recorded  therein. 
Id..  I  11,  am*d,  and  part  of  f  12:  L.  1904.  ch.  679.    In  effect  Sept.  1.  1904. 

I  28flO.  Note  upon  record  of  ntortvaare. 

A  clerk  or  a  register,  who  records  any  affidavits,  or  a  certified 
copy  thereof,  filed  with  him,  must  make  a  note,  upon  the  margin 
of  the  record  of  the  mortgage,  in  his  office,  referring  to  the  book 
and  page,  or  the  copy  thereof,  where  the  affidavits  are  recorded, 

id.,  9  13. 

I  2400.  Deed  not  necessary.    "Wlien  aflldavits  not  nece». 
saryi  bnt  purcliaser  may  require  them. 

The  purchaser  of  the  mortgaged  premises,  upon  a  sale  coo 
ducted  as  prescribed  in  this  title,  obtains  title  thereto,  against 
all  persons  bound  by  the  sale,  without  the  execution  of  a  con- 
veyance. Except  where  he  is  the  person  authorized  to  execute 
the  power  of  sale,  such  a  purchaser  also  obtains  title,  in  like 
manner.,  upon  payment  of  the  purchase-money,  and  compliaace 
with  the'  other  terms  of  sale,  if  any,  without  the  filing  and  record- 
ing of  the  affidavits,  as  prescribed  in  the  last  section  but  one. 
But  he  is  not  bound  to  pay  the  purchase-money,  until  the  affi- 
davits, specified  in  that  section,  with  respect  to  the  property 
purchased  by  him,  are  filed,  or  delivered  or  tendered  to  him  for 
filing. 

Id..  9  14.  am'd;  L.  1838,  ch.  266,  {  8.    See  |  2896.  ante. 

I  3401.  Costs  allowed. 

The  following  costs,  in  addition  to  the  expenses  specified  in  the 
next  section,  are  allowed,  in  proceedings  taken  as  preseribed  in 
this  tiUe: 

1.  For  drawing  a  notice  of  sale,  a  notice  of  the  postponement 
of  a  sale,  or  an  affidavit,  made  as  prescribed  in  this  title,  for 
each  folio,  twenty-five  cents;  for  making  each  necessary  copy 
thereof,  for  each  folio  thirteen  cents. 

2.  For  serving  each  copy  of  the  notice  of  sale,  required  or  ex- 
pressly permitted  to  be  served  by  this  title,  and  for  affixing  each 
copy  thereof,  required  to  be  affixed  upon  the  court-house,  as  pre- 
scribed in  this  title,  one  dollar. 
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3.  For  RUporinteudiug  the  sale,  and  attending  to  the  execution 
of  the  necessary  papers,  ten  doUar«. 

2  R.  S.  652,  fi  4.  Rulxl.  1  and  2  and  part  of  subd.  3  <2  Edm.  (172^  and  t,. 
ISM,  cb.   a4(V    fi  3   (^  Kdw.   6ri8). 

12402.  ^:(pe^«e«  allowed. 

Tl^e  sums  actiuUb*  paid  for  the  following  services,  not  exc^d- 
lUK  ^he  fees "  alio Nvevl  by  law  for  those  services,  ar^  allowed  in 
proceediuKS,  taken  as  pr^^scribed  in  this  title: 

1.  For  publishing  th^  notice  of  sale,  and  the  notice  or  notices 
of  postponement,  if  any,  for  a  period  not  exceeding  twenty-four 
weeks. 

2.  For  the  services  specified  in  section  2890  of  this  act. 

3.  For  recording  the  affidavits:  and  also,  where  the  jproperty 
sold  is  situated  in  two  or  more  counties,  fo^  making  and  record- 
ing the  necessary  certified  copies  thereof. 

4.  For  necessary  postage  and  searches. 

Id.,  remainder  of  {  4. 

1 2409.  Ti^^ilUpn  thereof. 

The  costs  and  expenses  must  be  t4LX^.  ui¥Ui  9Qtic^  bj  the 
clerk  of  th^  coui^ty  where  the  sale  toolf  place,  uppn  tl^e  request 
and  at  toe  expeu.se  of  any.  person,  interested  in  .the  payment 
thereojf.  Each  provision  of  this  act,  relating  to  the  taxation  o>* 
costs  ^n  the  ^up^'eme  court,  ai^d  the  review  thereof,  applies  to 
sucn  a  taxation. 

Id.,  {  3,  am'd. 

{  2404.  Surplus  moneif  to  ^c  paid  Into  •npreme  cqur^. 

An  attorney  or  other  person  who  rec^'ives  smy  mouey,  arising 
upon  a  sale,  made  as  prescribed  in  this  title,  must,  within  ten 
days  after  he  receives  It,  pay  Into  the  supreme  court  the  surplus, 
exceeding  the  sum  due  and  to  become  due  upon  the  luortgage. 
and  the  costs  and  expenses  of  the  foreclosure,  in  like  manne-  and 
with  like  effect,  as  if  the  proceedings  to  foreclose  the  mortgage 
were  taken  in  an  action,  brought  in  the  supreme  court,  and  tri- 
able in  the  county  where  th^  sale  took  place. 

L.  1,8(;«.  eh.  804.  fi|  1.  2  and  4  (7  Edm.  353);  L.  ^870,  ch.  70p.  |  1  (7  Edm. 
770).    Sc>(>  SS  74.').  745.  anto.   M^  ^Uo  BuIb  &i. 

1 240ft.  Claimant  of  «urplus   money  to  llle  petition. 

A  person,  who  had,  at  the  time  of  the  sale,  an  interest  in  or 
lien  upon  the  property  sold,  or  a  part  thereof,  may,  at  any  time 
before  an  order  is  made,  as  prescribed  in  the  next  section  but  one, 
file  in  the  office  of  the  clerk  of  the  county,  where  the  sale  took 
place,  a  petition  stating  the  nature  and  extent  of  his  claim,  and 
praying  for  an  order,  dlre<'Hng  tlie  payment  to  him  of  the  sur- 
plus money,  or  a  part  thereof. 

Id.,  pnrt  of  I  3,  am'd. 

f  24Q^  AppUcatloii  tar  surplus  money. 

A  person  filing  a  petition,  as  prescribed  in  the  last  section,  may, 
after  the  expiration  of  twenty  days  from  the  day  of  sale,  apply 
to  the  supreme  court,  at  a  term  hekl  within  the  judicial  district, 
embracing  the  county  where  his  petition^  is  filed,  for  an  order, 
pursuant  to  the  prayer  of  his  petition.  Kotice  of  the  application 
must  be  served,  in  the  manner  prescribed  in  this  act  for  the 
service  of  a  paper  upon  an  attorney  in  an  action,  upon  each  per- 
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son.  who  has  filed  a  like  petition,  at  least  eight  days  before  the 
'ipplicatiou:  and  also  upon  each  person,  upon  whom  a  notice  of 
sale  was  served,  as  shown  in  the  affidavit  of  sale,  or  upon  his 
oxecutor  or  administrator.  But,  if  it  is  shown  to  the  court,  by 
affidavit,  that  service  upon  any  person,  required  to  be  served, 
cannot  be  so  made  with  di\e  diUgfenoe,  notice  may  be  giv.en  to 
him  in  any  manner  which  the  court  directs. 
L.  186^,  ttt.  ¥04.  tart  of  %  3,  kilA'A. 

12407.  Order   for  dUtrlbutlon. 

Upon  the  presentation  of  the  petition,  ^ith  dile  pl*o6f  bf  noticip 
for  application,  the  court  must  make  An  rtrdt»r  referring  It  to  a 
suitable  person  to  ascertain  and  rejport  the  nn^uihU  dtie  to  the 
petitioner,  and  to  each  othei*  person,  ^-hioh  ift  a  Wvn  upoi\  the 
surplus  money;  and  the  priorities  of  the  several  liens  thereupon. 
Upon  the  coming  in  and  confirmation  of  the  refer'ee'fe  report,  the 
court  miisT  maK.e  such  an  order,  for  the  distribution  of  the  sur- 
plus money,  as  justice  requires. 

Id.,  remainder  of  {  3,  am'd. 

f  2408.  LlmltAtlbti  of  ta«t  MUir  He^cllobfe.  O^plJ  <>  ^  '^ 

The  la«t  four  sections  dtt  not  Apply  to  sutpUis  mort^y,  arising 
upon  the  sale  of  real  property,  of  which  a  decedeht  died  seized, 
where  letters  testaihentary  or  letters  of  Administration,  upon  the 
decedent's  estate,  were,  within  four  years  before  the  sale,  issued 
from  a  surrogate's  court  within  the  State,  having  jurisdiction  to 
issue  them. 

L.  1867.  ch.  658  (7  Edm.  142);  L.  38T0,  ch.  170  (7  Edm.  664),  and  L.  1871, 
ch.  834  (9  Edm.  210).    See,  also,  |  2708,  post. 

9  240Sfi.   [Added,    1009.]      Delivery    of    certain    afltilarlts 

to   purclkaser. 

Bach  county  clerk  and  register  in  this  state,  in  whose  office, 
affidavits  in  foretrlosiye  of  mortgages  by  ndvertisonient,  or  the 
^•ertified  copies  theroor,  have  been  or  shall  be  filed  ana  ro<'orded 
pursuant  to  the  provisions  of  this  title  is  hereby  authorized  to 
deliver  the  Same  ro  the  purchaser  of  the  mortgaged  property  on 
the  foreclosure  sale,  and  sitch  purchnsler  shall  be  etttitSed  to  s\ich 
delivery. 

Addod  by  U  1000,  rh.  85.  Derivation — T^,  1000.  ch.  22.^.  II.  a«»p 
note  16  of  notoH  of  Board  of  Statutory  ConHoIidat!on  at  end  of  cchIo. 

8  S400.  [Am*d,  lf^2.]  Apk»11catlon  of  tlilii  title  to  iiiort- 
fraireii  of  the  Stat^. 

This  title  does  not  affect  any  i)rovision  of  law,  iricon.Kisteut 
therewith,  especirtlly  rrbitinp  to  t^lie  foreclosure  of  nl«>t-tKages  to 
the  people  of  the  State,  or  to  the  commissioners  for  loaning  cer- 
tain moneys  of  the  Tnited  States. 

Biettoii  19  of  part  3,  ch.  8,  tit.  IT),  R.  S.,  am'd. 
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TTTLB  X.» 

Proceedings  to  change  the  name  of  an  Individual  or 

corporation. 

Sec.  2410.  Petition  by  Individual. 

2411.  Petition  by  corporation. 

2412.  Contenta   of  iH'tition. 

2ii:J.  Notk-e  of  preHoutation   of  petition. 

2414.  Order. 

2415,  When  change  to  take  effect.  * 
24 IC.  Substitution  of  new   name   in   pending  action  or  proceeding. 

2417.  Reporta   by   clerka   to  atate  officers. 

2418.  [Repealed.] 

I  2410.   [AiM*d.  18»5.1      Petition  1»>'   Indlvidaal. 

A  petition  for  leave  to  assume  another  name  may  be  made  by 
a  resident  of  the  state  to  the  county  court  of  the  county  iu 
which  he  resides,  or,  if  he  resides  in  the  city  of  Ne^-  York, 
either  to  the  sui>renie  court,  or  to  the  city  court  of  Now  York. 
The  petition  of  an  infant  shall  be  made  by  his  general  f?uardian, 
or  by  the  guardian  of  his  person,  or  by  his  next  friend.  ^ 

L.    1895,    ch.   04G. 

f  2411.  f  Repealed  by  I..  19(>9,  ch.  28.    See  Consolidated  Laws 
tit.  General  Corporation  Law,  §  60.] 

I  24122.    rAni*d.   lfMM».l      Contents  of  petition. 

The  petition  must  be  in  writing,  signed  by  the  petitioner  and 
verified  iu  like  manner  as  a  pleading  in  a  court  of  record,  and 
must  specify  the  grounds  of  the  application,  the  name,  age  and 
residence  of  the  individual  whose  name  is  proposed  to  be 
changed,  and  the  name  which  he  proposes  to  assume. 

Amondofl  by  L.  IflOO,  ch.  65.  Also  partly  repeale<1  by  L.  1900,  cb.  28. 
See  roimolidatcd  Laws,  tit.  General  Corporation  l-*w,  f  61.  See  note  68  of 
notes  of  Board  of  Statutory  Consolidation  at  end  of  voAe. 

I  24i:i.  rAm*d,  18»4.  im>l,  lfM)4,  lf>00,  1909.1  Notice  of 
presentation  of  petition. 

It  the  petition  be  to  change  the  name  of  an  infant,  and  is 
made  by  the  infant's  next  friend,  notice  of  the  time  and  place 
when  and  where  the  petition  will  be  presented  must  be  served 
upon  the  father,  or  if  ho  is  dead  or  cannot  be  found,  upon  the 
mother,  or  if  both  are  dord  or  cannot  be  found,  upon  the  gen- 
eral guardian  or  guard iai*  of  the  person   of  the  infant,  in  lik« 

*  Whole  title  amendtMl    1893. 
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manner  as  a  notice  of  a  motion  up<jn  au  attorney  in  an  action, 
unless  it  appears  to  the  satisluctiou  of  tiie  eouit  tbat  the  infant 
has  no  father  or  mother,  or  that  both  reside  without  the  state 
or  cannot  be  found,  and  that  he  has  no  guardian  residing 
within  this  state,  in  which  case  the  court  may  dispense  with 
notice  or  require  notice  to  be  given  to  such  persons  and  in  such 
manner  as  the  court  thinks  proper. 

L.  1804,  ch.  264;  L.  1001.  cb.  374;  L.  1004.  ch.  110;  L.  1006,  c-h.  80. 
Amended  by  L.  1000,  ch.  65.  Al»o.  partly  rei)oaled  by  U  1000,  cb.  28. 
See  Consolidated  Lawn,  tit.  General  Corporation  Law,  f  62.  See  note  G8  of 
notes  of  Board  of  Statotory  Consolidation  at  end  of  code. 


i  2414.    [Am'd,  189S,   lOOl,  1009.]     Order. 

If  the  court  to  which  the  petition  is  presented  is  satisfied 
thereby,  or  by  the  affidavit  and  certificate  presented  therewith, 
that  the  petition  is  true,  and  that  there  is  uo  reasonable  ob- 
jection to  the  change  of  name  proposed,  and  if  the  iietition  be  to 
change  the  name  of  an  infant,  that  the  interests  of  the  infant 
will  be  substantially  promoted  by  the  change,  the  court  shall 
make  an  order  authorizing  the  petitioner  to  assume  the  name 
proposed  on  a  day  specified  therein,  not  less  thai  thirty  days 
after  the  entry  of  the  order.  The  order  .shall  be  directed  to  be 
entered  and  the  papers  on  which  it  was  granted  to  be  filed 
within  ten  days  thereafter  in  the  clerk's  office  of  the  county  in 
which  the  petitioner  resides  if  he  be  an  individual,  or  in  the 
office  of  the  clerk  of  the  city  court  of  New  York  if  the  order  be 
made  by  that  court.  Such  order  shall  also  direct  the  publica- 
tion, within  ten  days  after  the  entry  thereof  of  a  copy  thereof 
in  a  designated  newspaper,  in  the  county  in  which  the*  order  Is 
directed  to  be  entered,  at  least  once. 

L.  ISO.*},  cb.  046;  L.  1001,  ch.  374.  Amended  by  L.  1000.  cfa.  65.  Also 
partly  repealed  by  L.  1000,  diit.  16  and  28.  R<>e  ConHolidated  LawH,  tits. 
County  Law,  f  161,  General  Corporation  l^w,  i  6^.  See  note  68  of  notes 
of  Board  of  Statutory  Consolidation  at  end  of  code. 


f  2415.   [Am*d,  IHihi,   IfMH).]     IVhen  chanfce  to  take  effect. 

If  the  order  shall  be  fully  complied  with,  and  within  forty 
days  after  the  making  of  the  order,  an  affidavit  of  the  publica- 
tion thereof  shall  be  filed  and  recorded  in  the  office  in  which  the 
order  is  entered,  and  in  each  office  in  which  certified  copies 
thereof  are  required  to  be  filed,  if  any,  the  petitioner  shall,  on 
and  after  the  day  specified  for  that  purpose  in  the  order,  be 
known  by  the  name  Which  is  thereby  authorized  to  be  assumed, 
and  by  no  other  name. 

L.  1804,  cb.  264.  Amended  by  L.  1000.  cb.  fi.'.  Also  repealed  by  L. 
1900,  cb.  28.  See  ConHollrlHted  Ijiws.  tit.  General  Corporation  Law.  i  64. 
See  note  68  of  noteti  of  Roard  of  Statutory  ConMolidation  at  end  of  code. 
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t  24l«.  TRepoaled  by  L.  1909,  ch.  28.  See  Consolidated  I^ws, 
tit.  General  Corporation  Law,  §  65.] 

I  »417.  [Repealed  by  L.  1909.  chs.  23,  35  and  417.  See  Con- 
solidated Laws,  tits.  Executive.  Law,  §  34,  Judiciary  Law,  §  254, 
County  Law,  §  161.] 

I  2418.  [Apparently  dropped;  covered  by  section  2417;  also 
re{)ealed,  L.  1895,  ch.  946.] 


%  yr,  t.  :i         voluntaet  dissolutiou.         gs  2419-20 

]Proce«4iiigs  for  the  voluxitar7  dissolutioa  of  a  ooxp^ration* 

3ec.  2419.  When  a  majority  of  directors,  etc.,  may  petition  for  diaioIutloD. 
?420.  Id.;  when  tfaej  are  eqaallj  divided. 
24:21.  Contentfl  of  petition. 

2422.  AffldaTlt  to  be  annexed. 

2423.  Presentation  of  petition,  etc.     Order. 

2424.  Order  to  be  published. 

2425.  Id.;  to  be  aerred  on  creditors  and  stockhoIdMi, 
S42Q.  Hearing. 

2427.  Id.;  original  papers  may  b«  ii«e4. 

2428.  Application  for  final  order. 
2420.  P'lnal  order. 

2430.  Certain  sales,  etc.,  void. 

2431.  Certain  corporations  excepted  from  this  tfttaw 
24.t1a.  rommlssions  of  receiver. 

2431b.  Final   accounting. 

ff  2410-2431  b.  I  Repealed  by  L.  1909,  ch.  28.  See  Cansol!* 
dated  Laws.  tit.  General  Corporation  Law,  §S  170-182.  184-195, 
268  and  277.] 
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TITLBXII. 

Prcoeedings  supplementary  to  an  execution  ag^ainst  property. 

▲rtide  7.  Proceedings   to    compel   an   examination   of   the   Judgment  debtor, 
and  of  his  debtor  or  bailee. 
2.  Tbe  receiver. 

ARTICLE   FIRST. 

Proceedings  to  compel  an  examination  of  the  judgment  ddftor^  and  of 

his  dehtor  or  bailee. 

Sec.  34.12.  The  different  remedies  under  this  title. 

2488.  Nature  of  the  remedies.    Review  of  (xrders. 

3434.  What  Judge  may  entertain  the  prooeedlngs. 

34SB.  Order  to  examine  debtor  after  return  of  execution. 

3496.  Id.;  before  return  of  execution. 

948T.  Warrant  of  arrest  instead  of  order. 

34d8.  Id.;  after  the  order  has  been  made. 

3480.  Warrant ;  how  vacated,  etc. 

3440.  Undertaking  may  be  required,  etc. 

3441 .  Order  to  examine  person  having  property,  etc.,  of  Judgmteit  debtor. 
3443.  Either  order'may  require  attendance  before  a  referee. 

3443.  Reference  may  be  cwdered  at  any  time. 

3444.  Proceedings  upon  examination ;  adjournment. 
8445.  Referee  to  be  sworn. 

3446.  Order  permitting  person  Indebted  to  pay  debt  to  sheriff. 

3447.  Order  requiring  delivery  of  money  or  property  to  sheriff  or  reodv«r« 

3448.  Duty  of  the  sheriff. 

3449.  How  money  or  property  applied  to  pay  the  Judgment. 

3450.  Balance  to  be  paid  or  delivered  to  Judgment  debtor,  etc 

3451.  Judge  may  enjoin  transfer,  etc.,  of  property. 
3483.  Mode  of  service  of  certain  orders. 

3453.  Service  of  a  warrant. 

3454.  How  proceedings  discontinued  or  dismissed. 

3455.  Costs  to  Judgment  creditor. 

3456.  Id.;  to  Judgment  debtor,  etc. 

3457.  Disobedience  to  order ;  how  punished. 

;MS8.  Upon  what  Judgment,  and  to  what  county,  Uie  exeeutton  most  haw 
issued. 

8459.  In  what  county  Judgment  debtor,  his  bailee,  etc.,  must  attend. 

8460.  Ko  person  fxcused  from  answering  on  the  ground  of  fraud. 
3461.  Proceedings  where  Judgment  Is  against  Joint  debtora 

2402.  Proceed  logs  commenced  before  one  judge  may  be  continued  before 

another. 

2403.  What  property  cannot  be  reached. 

i  1I48S.  [%.m*d,  1H96.]    The  different  remediea  under  tkU  title. 

This  title  provides  for  three  distinct  remedies,  as  follows; 

1.  An  order  made  or  a  warrant  issued  against  a  judgment  debtor, 
tfter  return  of  an  execution. 

2.  An  order  made,  or  a  warrant  issued  against  a  judgment  debtor, 
alter  the  issuing  and  before  the  return  of  an  execution. 

8.  An  order,  made  after  the  issuing,  and  either  before  or  after  the 
■•etum,  of  an  execution,  against  the  person  who  has  property  of  the 
judgment  debtor,  or  is  indebted  to  him. 

The  proceedings  under  subdivision  third  of  this  section,  may  be 
Dursued  either  alone  or  simultaneously  with  the  proceedings 
under  subdivision  first  or  subdivision  second.  The  party  to  whom 
posts  are  awarded  in  a  special  proceedini?  shall  be  entitled  to 
!;he  same  remedies  under  this  title,  under  the  same  circumstances, 
IS  near  as  may  be,  as  a  judgment  creditor.    And  for  the  purposes 

<t02 
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«i  this  title,  the  party  to  whom  such  costs  are  awarded  shall  be 
deemed  a  judgment  creditor,  and  the  party  against  whom  they 
are  awarded  shall  be  deemed  a  judgment  debtor. 

L.  18M.  eh.  176.      In  effect    September  1.  1896.   See  Tax  L.,  {  258. 

f  •S4SS.  Nature  of  the  remedies.     Review  of  orders. 

Each  of  those  remedies  is  a  special  proceeding.  But  an  order, 
made  in  the  course  thereof,  can  be  reviewed  only  as  follows: 

1.  An  order,  made  by  a  judge,  out  of  court,  may  be  vacated  or 
modified  by  the  judge  who  made  it,  as  if  it  was  made  in  an  action; 
or  it,  or  the  order  of  the  judge  vacating  or  modifying  it,  may  be 

,  vacated  or  modified,  upon  motion,  by  the  court  out  of  which  the 
execution  was  issued. 

2.  Where  the  execution  was  issued  out  of  a  county  court,  an 
:il)peal  from  an  order,  made  in  the  course  of  the  proceedings, 
may  be  taken  in  like  manner,  as  if  the  order  was  made  in  an 
nction  brought  in  the  same  court. 

f  2434.  rAm'd,  X80S,  1897,  1911.]  "Wliat  jndire  may  en- 
tertain   the    proeeedlnir* 

Either  special  proceedings  may  be  instituted  before  a  judge  of 
the  court,  out  of  which,  or  the  county  judge,  the  special  county 
judge,  or  the  special  surrogate,  of  the  county  to  which  the  e\e> 
cution  was  issued,  or  where  it  was  issued  to  the  city  and  county 
of  New  York,  from  a  court  other  than  the  city  court  of  that  city, 
before  a  justice  of  the  supreme  court  for  that  city  and  county. 
Where  the  execution  was  issued  out  of  a  court  other  than  the 
supreme  court,  and  it  is  shown  by  affidavit  that  each  of  the 
judges  before  whom  the  special  proceedings  might  be  instituted, 
as  prescribed  by  this  section,  is  absent  from  the  county,  or  for 
any  reason,  imable  or  disqualified  to  act,  the  special  proceedings 
may  be  instituted  before  a  justice  of  the  supreme  court.  In  that 
case,  if  he  does  not  reside  within  the  judicial  district  embracing 
the  county  to  which  the  execution  was  issued,  the  order  made 
or  warrants  issued  by  him  must  be  returnable  to  a  justice  of  the 
supreme  court,  residing  in  that  district,  or  the  county  judge,  or 
the  special  judge,  or  special  surrogate,  or  that  of  an  adjoining 
county,  as  directed  in  the  order  or  warrant.  Where  the  judg- 
ment upon  which  the  execution  was  issued  was  recovered  in  a 
municipal  court  of  the  city  of  New  York,  either  special  proceed- 
ing shall  be  instituted  before  a  justice  of  the  city  court  of  tne 
city  of  New  York. 

Co.  Proc..  «  292.  am'cl:  L.  1895,  ch.  946;  L.  1897,  ch.  476;  L.  1911,  chs. 
SXiH,   «H.   in  effcot  Sepf.    I.   1011. 

I  94S5.  [Ant*d,  1896.]  Order  to  examine  debtor  after  re« 
tvm  of  ozoewtion. 

At  any  time  within  ten  years  after  the  return,  wholly  or  partly 
unsatisfied,  of  an  execution  against  property,  issued  upon  a  judg- 
ment, as  prescribed  in  section  2458  of  this  act,  or,  in  case  of  an 
order,  issued  in  the  same  manner  so  far  as  the  provisions  of 
said  section  can  be  applied  in  substance,  the  creditor  under  such 
judgment  or  order,  upon  proof  of  the  facts,  by  affidavit  or  other 
competent  written  evidence,  is  entitled  to  an  order,  requiring 
the  debtor  under  the  judgment  or  order,  to  attend  and  be  exam- 
ined concerning  his  property,  at  a  time  and  place  specified  *n  the 
order. 

Id.,  f  292;  L.  189«,  ch.  176.    In  effect  September  1,  1896.      See  ^  ^M5«,  peat. 

I  S436.  Id.  I  before  return  of  execution. 

At  any  time  after  the  issuing  of  an  execution  against  property, 
ai  prescribed  in  section  2458  of  this  act,  and  before  the  return 
thereof,  the  ludgmeut  creditor,  upon  proof,  by  affidavit,  or  other 


S8  2437-40  SUPPLEMF.NTARY   PROG.        c.  17. 1. 13,  a.  1 

coinpetf'nt  written  ovi<iei}ee,  tliut  tl^p  juilgpient  debtor  bas  prop- 
erty* which  be  uujusiiy  refuse's  to  apply  tutvar^s  tb^  89.ti8factioQ 
of  the  judgmeut,  is  eutitleil  to  an  onlcr,  requiring  the  judgment 
debtor  to  attpnd  ai^U  be  exu mined  concerning  bis  property,  at  a 
time  and  pUice  specified  ifi  the  order. 
Co.   Proc,   f  £92,    BUM.   2. 

I  2437.  'Warrant  of  arrest  inntead  of  order. 

Upon  proof  entitling  a  judgi^ient  creditor  to  aa  order,  under 
oitber  of  the  laHt  two  sections;  and  also  proof,  by  affidavit,  to 
the  satisfaction  of  the  judge,  that  there  is  danger  that  the  judg- 
ment debtor  will  leave  the  State,  or  conceal  himself,  and  that 
there  is  reason  tq  believe  that  he  has  property,  which  be  un- 
justly refuses  to  apply  to  the  payment  of  the  judgment;  the 
judge  may.  )i\stead  of  making  an  order,  issue  a  warrant  under 
nis  band,  recitmg  the  facts  and  requiring  the  sheriff  of  any  county, 
where  the  judgment  debtor  may  ^  |oiiud,  to  arrest  bim,  and 
bring  him  oefore  the  same  judge,  or  before  another  juage,  if 
the  case  is  one  where  the  warrant  must  be  returnable  to  an- 
other judge. 
Id..  I  292,  BQbd.  4.  am'd. 

I  2438.  Id*  I  after  the  order  1»a«  p9e^  fna^e* 

Where  the  facts,  specified  in  the  last  section,  are  made  ta- ap- 
pear, as  therein  stated,  at  any  time  after  the  making  of  an  order, 
reqttiring  the  judgment  debtor  to  attend  and  be  examined,  and 
before  the  close  of  his  examination,  the  judge  may  issue  a  War- 
rant, as  therein  prescribed;  and,  if  necessary,  may  direct  the 
adjournment,  or,  if  the  return  day  of  t,he  order  has  elapse^,  the 
continuance  of  the  proceedings  under  the  order,  until  after  the 
return  of  the  warrant,  and  his  decision  thereupon. 

§  2430.  Warrant;  boiy  vacated,  etc. 

A  warrant,  issued  as  prescribed  in  the  last  two  sections,  may 
be  vacated  or  modified,  as  prescribed  in  section  2433  of  this  act, 
with  respect  to  an  order. 

{  2440.  L'ndertaklnET  may  be  reqniredt  etc. 

Where  a  judgment  debtor  baa  been  arrested  and  brought  be- 
fore a  judge,  by  virtue  of  a  warrant,  issued  as  prescribed  in  this 
article;  and  it  appears  to  the  satisfaction  of  the  judge,  from  bis 
examination,  or  other  proof,  that  there  is  danger  that  he  will, 
leave  the  State,  or  conceal  himself,  and  that  he  has  property, 
which  he  has  unjustly  refused  to  aoply  to  the  satisfaction  of  the 
judgment;  the  judge  may  make  an  order,  requiring  bim  to  give 
an  undertaking,  with  one  or  more  sureties,  in  a  sum  fixed  and 
within  a  time  specified  in  the  order,  to  the  effect,  that  he  will, 
from  time  to  time,  as  the  judge  directs,  attend  before  the  judge, 
or  before  a  referee,  appointed  or  to  be  appointed  in  the  proceed- 
ings; and  that  he  will  not,  until  discharged  from  arrest  by  virtue 
of  the  warrant,  dispose  of  any  of  his  property,  which  is  not  ex- 
empted from  seizure  by  section  2463  of  this  act.  If  he  fails  to 
comply  with  the  order,  the  judge  must  forthwith,  by  warrant, 
commit  him  to  prison,  there  to  remain  until  the  close  qf  tbe 
examination,  or  the  giving  of  the  required  undertaking;  except 
that  the  judge  may  direct  the  sheriff  to  produce  niiifi,  f^om  Hmf 
tQ  time,  as  required  in  the  course  of  the  proceedings, 

C9.  Proc,  part  of  S  292,  eulxl.  4,  am*d. 

0O4 
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I  S441.  dlrder  -to  ciraiiiliie  periKiii  hiiTlns*  propertr>  Mo., 
of   fiiliiriid4»tit  debtor. 

Upon  proof,  by  affidavit,  or  other  competent  written  evidence, 
to  the  satisfa'ction  of  the  judge,  that  an  execution  against  prop- 
erty has  been  issued,  as  prescribed  in  section  2458  of  this  act. 
and  either  that  it  has  been  returned  wholly  or  partly  tinsatis- 
fied,  or  that  it  has  not  been  returned;  and  also  that  any  per- 
son or  corporation  has  personal  property  of  the  judgment  debtor, 
exceeding  ten  dollars  in  vahio,  or  is  indebted  to  him  in  a  sum 
exceeding  ten  dollars;  the  judgment  creditor  is  entitled  to  an  order, 
requiring  that  person  or  corporation  to  attend  and  be  examined 
concerning  the  debt,  or  other  property,  at  a  time  anc"  place  speci- 
fied in  the  ordci*.  The  judge  may,  in  his  discretion,  require  no- 
tice of  the  subsequent  proceedings  to  be  given  to  the  judgment 
debtor,  in  such  a  manner  as  be  deems  just.  But  a  receiver  shall 
not  be  a-jpoiiited  without  such  a  notice,  except  as  otherwise  pre- 
scribed in  article  second  of  this  title. 

Co.   Proc,   §  294.    See  S  2458,  post. 

I  2442.  Etther  order  ntay  reqalre  attendance  before  a 
referee. 

An  order,  requiring  a  person  to  attend  and  be  examined,  made 
pursuant  to  any  provision  of  this  article,  must  require  him  so 
to  attend  and  be  examined,  either  before  the  judge  to  whom  th«r 
order  is  returnable,  or  before  a  referee  designated  therein. 
Where  the  examination  is  taken  before  a  referee,  he  must  cer- 
tify, to  the  judge  tr  whom  the  order  5s  returnable,  all  the  evi- 
dence and  the  other  proceedings  taken  before  hiin. 
Td.,  I  206. 

§  2M48.  Refereilee  may  1»e  ordered  nt  any  time. 

At  rtny  stage  of  th'^  'lroce^ditlgSJ  the  jtidge  to  whom  the  order 
is  rrtiitnable  may,  in  liis  discretion,  mnk"  an  order,  directing 
that  any  other  examination,  or  testimony,  be  taken  by,  or  llint  a 
question  arising  1  ^  referred  tv  "  referee,  designated  in  the  ordor. 
Where  a  question  .s  so  refer  red,  the  referee  may  be  directed  to 
report  either  the  evidence  or  the  facts. 

Id..  $  300. 

f  2444.  rrOoeedlnir*  ilpttn  exiimlMniibh)  adj<inrnin^nt. 

Upon  an  examination  under  this  article,  each  answer  ;)f  a 
party  or  wiinese  xaminec  must  be  under  oath.  A  corporation 
must  attend  by,  anu  answer  under  the  oath  of,  an  oflicer  thereof ; 
and  the  judge  may.  in  his  discretion,  specify  the  otRcer.  Either 
party  may  be  examined  as  a  witness,  in  his  own  behalf,  and 
may  produce  and  examine  other  witnesses,  as  upon  the  trial  of 
nn  action.  The  judge  or  referee  may  adjourn  any  proceedings, 
under  this  article,  ffoiti  time  to  time,  as  he  thinks  proper. 

Rubstltntod  for  Co.  Pioc.  §§  202  and  290,  or  eucb  parts  thereof  as  relate  to 
esamiuiitlons. 

f  2445.  Referee  to  be  ATrorn. 

Unless  the  partic  -  expressly  waive  the  referee's  oath,  a  rW- 
eree,  apnointed  ns  prescribed  in  this  article,  must,  before  enter- 
ing u0On  an  examination,  or  taking  testimony,  subscribe  and  take 
nn  oath,  that  he  will  faithfully  and  fairly  discharge  his  duty 
apon  the  reference,  and  make  a  just  and  true  report,  according 
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to  the  best  of  his-  understanding.  Th«  oath  may  be  admiAktertd 
by  an  officer  designated  in  section  842  of  this  act,  and  mast  be 
returned  to  the  judge,  with  the  report  or  testimony. 

See  I  1016.  ante. 

I  2446.  Order  permitting  person  indebted  to  pay  debt  to 
sheriff. 

At  any  time  after  the  commencement  of  a  special  proceeding, 
authorized  by  this  article,  and  before  the  appointment  of  a  re- 
ceiver therein,  or  the  extension  of  a  receivership  thereto,  the 
judge,  by  whom  the  order  or  warrant  was  granted,  or  to  whom 
it  is  returnable,  may,  in  his  discretion,  upon  proof,  by  affidavit,' 
to  his  satisfaction,  that  a  person  or  corporation  is  indebted  to  the 
judgment  debtor,'  and  U30n  such  a  notice,  given  to  such  persons, 
as  he  deems  just,  or  without  notice,  make  an  order,  permitting 
the  person  or  corporation,  to  pay  to  a  sheriff,  designated  in  the 
order,  a  sum,  on  account  of  the  alleged  indebtedness,  not  exceed- 
ing the  sum  which  will  satisfy  the  execution.  A  payment  thus 
made  is,  to  the  extent  thereof,  a  discharge  of  the  indebtedness, 
except  08  against  a  transferee  from  the  judgment  debtor,  in 
good  faith  and  for  a  valuable  consideration,  of  whose  rights  the 
person  or  corporation  had  actual  or  constructiye  notice,  when  the 
payment  was  made. 

Co.  'Proc.,  §  283,  am*d. 

I  2447.  Order  reqnirinEr  delirery  of  money  or  property  to 
sheriff  or  receiver. 

Where  it  appears,  from  the  examination  or  testimony  taken  in 
a  special  proceeding  authorized  by  this  article,  that  tiie  judgment 
debtor  has,  in  his  possession  or  under  his  control,  money  or  other 
personal  property,  belonging  to  him;  or  that  one  or  more  articles 
of  personal  property,  capable  of  delivery,  his  right  to  the  posses- 
sion whereof  is  not  substantially  disputed,  are  in  the  possession 
or  under  the  control  of  another  person;  the  judge,  by  whom  llxe 
order  or  warrant  was  granted,  or  to  w^hom  it  is  returnable,  may, 
in  his  discretion,  and  upon  such  a  notice,  given  to  such  persons, 
as  he  deems  just,  or  without  notice,  make  an  order,  directing 
the  judgment  debtor,  or  other  person,  immediately  to  pay  the 
money,  or  deliver  the  articles  of  personal  property,  to  a  sheriff, 
designated  in  the  order,  unless  a  receiver  has  oeen  appointed,  or 
a  receivership  has  been  extended  to  the  special  proceeding,  and 
in  that  case  to  the  receiver. 

Substituted  for  Co.  Proc.,  I  287. 

I  2448.  Dntr  of  the  sheriff. 

If  the  sheriff,  to  whom  money  is  paid,  or  other  property  fa  de- 
livered, pursuant  to  an  order  made  as  prescribed  in  either  of  the 
last  two  sections,  does  not  then  hola  an  execution  uiwn  the 
judgment  against  the  property  of  the  judgment  debtor,  he  has 
the  same  rights  and  powers,  and  is  subject  to  the  same  daties 
and  liabilitie.s,  with  respect  to  the  money  or  property,  as  it  the 
money  had  been  collected,  or  the  property  had  been  levied  ui)on 
by  him,  by  virtue  of  such  an  execution;  except  as  otherwise  pre- 
scribed in  the  next  section. 

Co.  Proc,  S  287.  ^^^ 
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S440.  [Am'd,  1892.]    Hofr  money  or  property  oj^plled  to 
9ay  the  Jndffinent« 

After  a  receiver  has  .^een  appointed,  or  a  receivership  has  been 
extended  to  the  special  proceeding,  the  judge  must,  by  or«lor, 
direct  the  sheriff  to  pay  the  money  or  the  proceeds  of  the  prop- 
erty, deducting  his  fees,  to  the  receiver;  or,  if  the  case  so  re- 
quires, to  deliver  to  the  receiver  the  property  in  his  hands.  But 
if  it  appears,  to  the  satisfaction  of  the  judge,  that  an  order,  ap- 
pointing a  receiver  or  extending  a  receivership,  is  not  necessary,  he 
may  by  an  order  reciting  that  fact,  direct  the  sheriff  to  apply  the 
money  so  paid,  or  fhe  proceeds  of  the  property  so  delivered,  upon 
an  execution  in  favor  of  the  judgment  creditor,  issued  either  be- 
fore or  after  the  payment  or  delivery  to  the  sheriff;  and  a  re- 
ceiver, appointed  pursuant  to  the  provisions  of  this  article,  may, 
on  leave  of  a  judge  having  power  to  appoint  such  receiver,  lease 
the  real  property  that  shall  come  into  Lis  possession  for  such  time 
as  shall  be  necessary  to  realize  moneys  sufficient  to  satisfy  the 
judgment,  with  interest  thereon  and  costs  of  the  special  i^to- 
ceeding. 

Oo.  Proc..  II  2X>7  and  298;  L.  1882,  ch.  2d2. 

I  2450.  Balance  to  be  paid  or  delivered  to  Judgment  deb- 
tory  etc. 

Where  money  is  paid,  or  property  is  delivered,  as  prescribed  in 
the  last  four  sections,  and  afterwards  the  special  proceeding  is 
discontinued  or  dismissed;  or  the  judgment  is  satisfied,  without 
resorting  to  that  money  or  property;  or  a  balance  of  the  money, 
or  of  the  proceeds  of  the  property,  or  a  part  of  the  property, 
remains  in  the  sheriff's  or  the  receiver's  hands,  after  satisfying 
the  judgment,  and  the  costs  and  expenses  of  the  special  pro- 
ceeding; the  judge  must  make  an  order,  directing  the  sheriff  or 
receiver  to  pay  the  money,  or  deliver  the  property,  so  remaining 
in  his  hands,  to  the  judgment  debtor,  or  to  such  other  person  as 
appears  to  be  entitled  thereto,  upon  payment  of  his  fees  and  all 
other  sums  legally  chargeable  against  the  same. 

I  2461.  Jndfre  may  enjoin  transfer,  etc.,  of  properTy. 

The  judge  by  whom  the  order  or  warrant  was  granted,  or  to 
whom  it  is  returnable,  may  make  an  injunction  order,  restrain- 
ing any  person  or  corporation,  whether  a  party  or  not  a  party  to 
the  special  proceeding,  from  making  or  suffering  any  transfer  or 
other  disposition  of,  or  interference  with,  the  property  of  the 
judgment  debtor,  or  the  property  or  debt,  concerning  which  any 
person  is  required  to  attend  and  be  examined  until  further  di- 
rection in  the  premises.  Such  an  injunction  order  may  be  innde 
simultaneously  with  the  order  or  warrant,  by  which  the  special 
proceeding  is  instituted,  and  upon  the  same  papers;  or  after- 
wards, upon  an  affidavit,  showing  sufficient  grounds  therofor. 
The  judge  or  the  court  may,  as  a  condition  of  granting  an  appli- 
cation to  vacate  or  modify  the  injunciion  order,  require  the 
applicant  to  give  security,  in  such  a  sum  and  in  such  a  manner 
as  justice  requires. 

Go.  Proc.,  II  296  and  200,  am'd. 

I  246S.  Mode  of  service  of  certain  orders. 

An  injunction  order,  or  an  order  requiring  a  person  to  attend 
and  be  examined,  made  as  prescribed  in  this  article,  must  be 
served  as  follows: 

tM>7 
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1.  The  original  order,  under  the  hand  of  the  judge  making  it, 
must  be  exhibited  to  the  person  to  be  served. 

2.  A  copy  thereof,  and  of  the  affidavit  upon  which  it  was  mi\de, 
must  be  delivered  to  him. 

Service  upon, a  corporation  is  sufficient  if  made  upon  an  officer, 
to  whom  a  copy  of  a  summons  must  be  delivered,  where  a  smu- 
mons  is  personally  served  upon  the  corporation;  unless  the  oihcer 
is  specially  designated  by  the  judge,  as  prescribed  in  section  2444 
of  this  act. 

BaMd  on  2  R.  S.  401,  fi  .44  (2  Edm.  417). 

I  2463.  SorTlce  of  a  wavrant. 

The  sheri^,  when  he  arrests  a  judgment  debtor  by  virtue  of  a 
warrant,  issued  as  prescribed  In  this  article,  must  deliver  to  hiui 
*  copy  of  the  warrant,  and  of  the  affidavit  upon  which  it  was 
granted. 

S  2404.  Hovir  proceedltigm  dlfloontiauocl  or  dtmnlatred. 

A  special  proceeding,  instituted  as  prescribed  in  this  article, 
may  be  discontinued  at  any  time,  upon  such  terms  as  jnstioe 
requires,  by  an  order  of  the  judge,  made  upon  the  application 
of  the  judgment  creditor.  Where  the  judgment  creditor  unrea- 
sonably neglects  or  delays  to  proceed,  or  where  it  appears  that  his 
judgment  has  been  satisfied,  his  proceedings  may  be  disniisse<U 
upon  like  terms,  by  a  like  order,  made  upon  the  application  of 
the  judgment  debtor,  or  of  the  plaintiff  in  a  judgment  creditor's 
action  against  the  debtor,  or  of  a  judgment  creditor  who  has 
instituted  either  of  the  special  proceenings  authorised  by  thij* 
article.  Where  an  order  apiiointing  a  receiver,  or  extending  a 
receivership,  has  been  made,  in  the  course  of  the  special  pro- 
ceeding, notice  of  the  application  for  an  order  specified  in  this 
section,  rtiust  be  given,  in  such  a  manner  as  the  judge  deems 
proper,  to  all  lietsona  interested  in  the  receivership,  as  far  as 
they  can  coUveniently  be  ascertained. 

§  24S5.  Cos<ii  to  JadKment  creditor. 

The  judge  may  make  an  order  allowing  to  the  judgment  creditor 
a  fixed  sum,  as  costs,  consisting  of  his  witnonses'  fees  and  other 
disbursements,  and  of  a  sum,  in  addition  thereto,  not  exceeding 
thirty  dollars;  and  directing  the  payment  thereof  out  of  any 
money  which  has  come,  or  may  come,  to  the  hands  of  the 
receiver,  or  of  the  sheriff;  or,  within  a  time  specified  in  the 
order,  by  the  judgment  dt^btor,  or  other  person  against  whom 
the  special  proceeding  is  instituted. 

Co.  Proc,  5  301,  In  part,  am'd. 

I  2460.  Id.}  to  Jndirinent  debtor*  etc. 

Where  the  judgment  debtor,  or  other  person  against  whom  the 
special  proceeding  is  instituted,  has  been  exn mined  and  property, 
applicable  to  the  payment  of  the  judgment,  has  not  been  discov- 
ered in  the  course  of  the  special  proceeding,  the  judge  may 
make  an  order,  allowing  him  a  like  sum  as  costs;  and  directing 
the  payment  thereof,  within  a  time  specified  in  the  order,  by 
the  judgment  creditor:  or,  except  where  it  is  allowed  to  the 
judgment  debtor,  out  of  any  money  which  has  come,  or  uijiy 
come,  to  the  hands  of  the  receiver  or  of  the  sheriff. 

Id..  I  301,  In  part,  am'd. 
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I  2457.  [Aiii*cl»  lOllj.  DlHobedience  io  order;  hoir  pan- 
ifthed. 

A  person  who  refuses,  or  without  sufficient  excuse  neglects, 
to  obey  au  order  of  a  judjje  or  referee,  made  pursuant  to  the 
hist  two  sections,  or  to  auy  other  provisiou  of  this  articU'  and 
duly  served  upon  him,  or  an  oral  direction,  j?iven  directly'  to 
him  by  a  judge  or  referee,  in  the  course  of  the  special  proceed- 
ings; or  to  attend  before  a  judero  or  referee,  according  to  the  com- 
mand of  a  subpoena,  duly  served  upon  him,  may  be  punished  by 
the  judge  of  or  by  the  court  out  of  which  the  exreutiou  v/as 
issued,  by  the  county  judge,  tlie  special  county  judge,  or  the 
special  surrogate  of  the  county  to  wliich  the  execution  was  issued, 
or  by  the  city  court  of  the  city  of  Xew  York  or  a  justice  thereof, 
if  tht.*  proceedings  were  instituted  before  such  court  or  any  justice 
thereof,  as  for  a  contempt. 

CtK  PriK.-.,  %  302.  See  |  T2S[}.  Ani'd  by  L.  mil,  ch.  55S,  in  cfTect  Sept. 
1,    11)11. 

K  2i4ns.  fAin*«l,  IKSi.  ISOT.)  I'poti  tthut  Jnilfrnieitt  and  to 
iirhiit  conht}"  the  execntion  niuMt   have  iMHueA. 

In  order  to  e>ntitle  a  judgment-creditor  to  maintain  either  of  the 
special  proceedings  authorized  by  this  article,  the  judgment  must 
have  been  rendered  upon  the  judgment  debtor's  appearance  or  per- 
sonal service  of  the  summons  upon  him,  for  a  sum  not  less  than 
twenty-five  dollars  or  substituted  serviee  of  the  suninmns  upon 
him  in  accordance  with  section  four  hundred  and  thirty-six  (»f  the 
code  of  civil  procedure:  and  the  execution  mtist  have  been  issued 
out  of  a  court  of  record;  and  either: 

1.  To  the  sheriff  of  the  connty  where  the  jud^'inent  dp]>tor  has, 
at  the  time  c)f  the  coniiner<enieiit  of  the  special  proceedings,  a 
place  for  the  regular  transaction  of  business  in  pers<in:  or, 

2.  If  the  judgment  debti^r  is  then  a  resident  of  the  state,  to  the 
sheriff  of  the  county  where  he  resides;  or, 

3.  If  he  is  not  then  a  resident  of  the  state,  to  the  sheriff  of  the 
county  where  the  jjidt:ment-roll  is  filed  unless  the  exc<-nti<»n  was 
issued  out  of  a  court  other  than  that  in  which  the  judgment  was 
rendered,  and,  in  that  case,  to  the  sheriff  of  the  county  where  the 
transcript  of  the  judgment  is  tiled. 

W.,    pnrt   of   i    *J<J2.    umVl;    L.    1^07.    ch.    \^0.      In  offoct   Sept.    1,   1.S07. 

I  246fl.  Trt  t^'hnt  comity  Jn<1ft^inent  debtor,  tii«  biiilee,  etc., 
mimt  attend. 

If  the  judgment  debtor,  or  other  prr<on.  rettuired  to  attend 
and  1k'  examined,  as  pies<Tibed  in  this  Mrticle.  <^r  tlip  officer  of 
a  corporation,  recpiircMl  to  attend  in  its  behalf,  is.  at  the  time  of 
the  service  of  the  order  upon  him.  a  resideTjt  of  tlie  State,  or 
then  has  an  ofTb-e  witliin  the  State,  for  the  regular  transaction 
of  business,  in  person,  he  cfinnot  be  compelled  to  attend,  pursuant 
to  the  order,  or  to  any  adjournment,  at  a  i>laee  without  tho 
county  wherein  his  residence  or  place  of  business  is  situated. 

Id.,  S  202. 

I  2I<M).  |Ain*d,  1HM1.1  No  pernon  exeu»ed  frc»m  auaTrerlnur 
on   the  ATround   of   fraud. 

A  party  or  a  witness,  pxamined  in  a  special  proceeding,  au- 
thorized by  this  article,  is  not  excuse<l  from  answering  a  ques- 
tion, on  the  ground  that  his  examination  will  t»Mid  to  convict  him 
of  the  commission  of  a  fraud;   or  to  prove  that  he  has  been   a 
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part  J'  or  privy  to,  or  knowing  of,  a  conveyance,  assignment, 
transfer,  or  other  disposition  of  property  for  any  purpose;  or  that 
he  or  another  person  claims  to  be  entitled,  as  aguinst  the  judg- 
ment creditor,  or  a  receiver  appointed  or  to  be  appointed  in  the 
special  proceeding,  to  hold  property,  derived  from  or  through  the 
judgment  debtor,  or  to  bo  discharged  from  the  payment  of  a 
debt  which  was  due  to  the  judgment  debtor,  or  to  a  person  in 
his  behalf.  But  an  answer  cannot  be  used,  as  evidence  against 
the  person  so  answering  in  a  criminal  action  or  criminal 
proceeding. 
Co.   Proc,    f   202,   am'd. 

f  2401.    [Am*d,    1000.]       ProceedlnfCN    where    Jndimieiit    ts 
aRalnat  Joint  debtors. 

When  the  execution  was  Issued  as  prescribed  in  section  nine- 
teen hundrc<l  and  thirty-four  or  section  nineteen  hundn»d  and 
forty-one  of  this  act,  a  debt  due  to,  or  other  personal  property 
owned  by,  one  or  more  of  the  defendants  not  summoned,  jointly 
with  the  defendants  summoned,  or  with  any  of  them,  may  oe 
reached  by  a  special  proceeding,  instituted  as  prescribed  in  this 
article,  and  founded  upon  the  judgment. 

M.,  S  294,  aoi'd.  See  S  1871,  ante.  L.  1900,  ch.  217.  In  effect  Sept.  1, 
lOOU. 

i  2402.  ProceedlnHTM  eoininenced  before  one  Jndire  may 
be  continued  before  anotlier. 

Sections  26,  52,  and  279  of  this  act  apply  to  a  special  proceed- 
ing, instituted  as  prescribed  in  this  article;  and  the  judge  before 
whom  it  is  continued,  as  prescribed  in  either  of  those  sections, 
is  deemed  to  be  the  judge  to  whom  an  order  or  warrant  is  re- 
turnal)le,  for  the  purpose  of  any  provision  of  this  or  the  next 
article. 

i  2403.  LAmM,  1880,  ltM>S.1  "Wliat  property  cannot  be 
reael&ed. 

This  article  does  not  authorize  the  seizure  bf,  or  other  inter- 
ference with,  any  property  which  is  expressly  exempt  by  law 
from  levy  and  sale  by  virtue  of  an  execution;  or  any  money, 
thing  in  action  or  other  property  held  in  trust  for  a  judgment 
debtor,  where  the  trust  has  been  created  by,  or  the  fund  so  held 
in  trust  has  proceeded  from,  a  person  other  than  the  judgment 
debtor;  or  the  earnings  of  the  judgment  debtor  for  his  personal 
servic(»8  rendered  within  sixty  days  next  before  the  institution 
of  the  special  proceeding;  when  it  is  made  to  appear  by  his  oath 
or  otherwise,  that  those  earnings  are  necessary  for  the  use  of  a 
family,  wholly  or  partly  supported  by  his  labor. 

L.  1S86.  ch.  26.  Am'd  by  L.  1908,  cb.  278.  In  effect  Sept.  1,  1908.  See 
I    1812;   Tax   I-,    {   209. 
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■•c.  3464.  When  mod  bow  rac«lT«r  may  be  ftppoiDted. 

2465.  Notice  to  otber  creditor!. 

2466.  Only  one   recelTer  to  be  appointed.    Former  recelTOrthlp  maj   be 

extended. 

2467.  Order  to  be  filed  and  recorded. 

2468.  When  property  ia  Tested  in  receiver. 

2469.  How  recelTer'8  title  to  personal  property  extended  by  relation, 

2470.  County  clerk  to  record  orders,  etc.;  penalty  for  neglect. 

2471.  ReceiTer   to  be   subject  to  control  of  court. 

I  2464.  "Wlieii  and  how  recelrer  may  be  appointed. 

At  any  time  after  making  an  order,  requiring  the  judgment 
debtor,  or  any  other  person,  to  attend  and  be  examined,  or  issuing 
a  warrant,  as  prescribed  in  article  first  of  this  title,  the  judge 
to  whom  the  order  or  warrant  is  returnable  may  makt>  an  order, 
appointing  a  receiver  of  the  property  of  the  judgment  debtor. 
At  least  two  days'  notice  of  the  application  for  the  order  appoint- 
ing a  receiver,  must  be  given  personally  to  the  judgment  debtor, 
nnless  the  judge  is  satisfied  that  he  cannot,  with  reasonab!?  dili- 
eence,  be  found  within  the  State;  in  which  cnse,  the  order  must 
recite  that  fact,  and  may  dispense  with  notice,  or  may  direct 
notice  to  be  given  in  any  manner  which  the  judge  thinks  proper. 
But  where  the  order  to  attend  and  be  examined,  or  the  warrant, 
has  been  served  upon  the  judgment  debtor,  a  receiver  may  be 
appointed  upon  the  return  day  thereof,  or  at  the  clmM  of  the 
examination,  without  further  notice  to  him. 

Co.  Proc..  I  288. 

I  24eS.  Notlee  to  other  credltom. 

The  judge  must  ascertain,  if  prncticable,  by  the  onth  of  the 
judgment  debtor,  or  otherwise,  whether  an  action,  specified  In 
article  first  of  title  fourth  of  chapter  fifteenth  of  this  act.  or  a 
8i>ecial  proceeding  instituted  as  prescribed  in  nrticle  first  of  this 
title,  is  pending  against  the  judgment  dpbtor.  If  either  is  p-^nd'ng. 
and  a  receiver  has  not  been  appointed  therein,  notice  of  the 
application  for  the  appointment  of  a  receiver,  and  of  all  the  snh- 
sequent  proceedings  respecting  the  receivership,  must  be  givpn. 
in  such  a  manner  as  the  judge  directs,  to  the  judgment  creditor 
prosecuting  it. 

Id.,  part  of  I  208. 

k  2406.  OnlF  one  receiver  to  be  appointed.  Former  re- 
eelirership  may  be  extended. 

Only  one  receiver  of  the  property  of  a  judgment  debtor  shall 
be  appointed.  Where  a  receiver  thereof  hns  already  b*»en  ap- 
pointed, the  judge,  instead  of  making  the  order  prescribed  in  the 
lart  section  but  one,  must  makp  an  order,  extending  the  receiver- 
ship to  the  special  proceedinfif  before  h'm.  Such  an  order  gives 
to  the  judgment  creditor  thp  same  riehta  as  if  a  receiver  was 
then  appointed  upon  his  application:  including  the  right  to  apply 
to  the  court  to  control,  direct,  or  remove  the  receiver,  or  to  sub- 
ordinate the  proceedings  in  or  by  which  the  receiver  WM 
appointed,  to  those  taken  under  his  judgment. 

M.,  pert  of  I  288.    See  Bales  84  and  86. 
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I  2497.  Order  to  be  ill^a  iiiid  reddrA^d. 

An  order  appointing  n  receiver,  or  extending  a  receivership, 
must  be  tiled  in  the  office  of  the  cIpMv  of  the  county,  wherein 
the  judgment-roll  in  the  action  is  filed;  or,  if  the  special  pro* 
cceding  is  founded  upon  an  executiou  issued  out  of  a  court, 
othfer  than  that  ih  which  the  judgment  was  rendered,  in  the 
office  of  the  clerk  of  the  county,  wherein  the  transcript  of  the 
judgment  is  tiled. 

Ck).   Proc,    part  of  9  298. 

I  24(18.  \¥lien  propertr  !«  vested  In  reoclvct-. 

The  property  of  the  judgment  debtor  is  vested  in  a  receiver, 
who  has  duly  qualified,  from  the  time  of  filing  the  onlcr  appoint- 
ing him,  or  oxtonding  his  rereivership,  as  the  case  may  be; 
Bubjoct  to  the  following  exceptions: 

1.  Real  property  is  vested  in  Iho  receiver,  only  from  tlr*»  limo 
when  the  order,  or  a  certified  copy  thereof,  as  the  casi^  may  bo, 
is  filed  with  the  cU-rk  of  the  county  where  if  is  situated. 

2.  Where  the  judgment  debtor,  at  the  timo  when  the  order 
is  filed,  resides  in  another  rounty  of  the  Stntc*,  his  personal  prop- 
erty is  vested  in  the  receiver  only  from  the  time  when  a  copy 
of  the  order,  rertifle<l  by  the  clerk  in  whose  office  it  is  recorded, 
is  filed  with  the  clerk  of  the  county  where  he  resides. 

Id..  8  298. 

I  S409.  HofT  recel-rer**  title  to  personiil  property  «z* 
tended  br  relation. 

Where  the  receiver's  title  to  personal  property  has  become 
vested,  as  prescribed  in  the  last  section,  it  also  extends  back 
by  relation,  for  the  benefit  of  the  judgment  creditor  in  whose 
behalf  the  special  proceeding  was  Instituted  ns  follows: 

1.  Where  an  order,  requirinft  the  judgment  dobtor  -to  attend 
and  be  examined,  or  a  warrant,  requiring  the  sheriff  to  arrest 
him  and  bring  him  before  the  judge,  has  ueen  served,  before  the 
appointment  of  the  receiver,  or  the  extension  of  the  receivership, 
the  receiver's  title  extends  back,  so  as  to  include  the  personal 
0 roper ty  of  the  judgment  debtor,  at  the  time  of  the  service  of 
the  order  or  warrant. 

2.  Where  an  order  or  warrant  has  not  been  served,  as  sf)eoifiod 
in  the  foregoing  subdivision,  but  an  order  has  been  made,  requir- 
ing a  person  to  nttend  and  be  examined,  concerning  property 
belonging,  or  a  debt  due.  to  the  judgment  debtor,  the  rec<»iver's 
title  extends  to  the  personal  property  belonging  to  the  judgment 
debtor,  which  was  ni  the  hands,  or  under  the  control,  of  the 
person  or  corporation  thus  r^quired  to  attend,  flt  the  timo  of  the 
service  of  the  order:  and  to  a  debt  then  dne  to  him  from  that 
person  or  corporation. 

3.  In  every  other  case  where  notice  of  the  api)licRtion  for  the 
appointment  of  the  receiver  was  given  to  the  judgment  debtor, 
the  receiver's  title  extends  to  the  personal  property  of  the  judg- 
ment debtor,  at  the  time  when  the  notice  was  served,  either 
personally  or  by  complying  witli  the  requirements  of  an  order, 
prescribing  a  substitute  for  personal  service. 

4.  Where  the  case  is  withm  two  or  more  of  the  foregoing  sub- 
divisions of  this  section,  the  rule  most  favorable  to  the  judgment 
creditor  must  be  adopted. 

5.  [Added,  1K»2.]  Xo  person  shall  be  appointed  a  receiver  in 
this  State  who  is  not  a  resident  thereof,  nor  shall  any  person 

t>x2 
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continue  to  act  as  receiver  after  he  ceases  to  be  a  resident  thereof, 
and  the  judgment  creditor  may  apply  to  the  court  or  judge  that 
appointed  such  receiver,  within  thirty  days  after  said  receiver 
ceases  to  be  a  resident  of  this  State,  for  the  appointment  of  anothei 
person  in  his  place,  upoii  such  notice  to  the  persons  interested 
as  the  court  or  ^udge  may  direct. 

But  this  section  does  not  affect  the  title  of  a  purchaser  in  good 
faitl^,  wit:hout  notice,  and  for  a  valuable  consideration;  or  the 
payment  of  a  debt  in  good  faith,  ana  without  notice. 

§  2470.  Connty  cleric  to  reeord  orders,  etc.;  penalty  for 
nefflect. 

Each  county  clerk  must  keep  in  his  office  a  book,  indexed  to 
the  namee  of  the  judgment  debtors,  styled  "  book  of  orders  ap- 
pointing receivers  of  judgment  debtors".  A  county  clerk,  in  whose 
o'llice  an  order  or  a  certified  copy  of  au  oiuer  is  tiled,  as  pre- 
scribed in  section  2467  or  section  2468  of  this  act,  must  imme- 
diately note  thereupon  the  time  of  filing  it,  and,  as  soon  as 
practicable,  must  record  it,  in  the  book  so  kept  by  him.  He 
must  also,  upon  request,  furnish  forthwith  to  any  party  or  per- 
son interested,  one  or  more  certified  copies  thereof.  For  each 
omission  to  comply  with  any  provision  of  this  section,  a  county 
clerk  forfeits,  to  the  party  aggrieved,  two  hundred  and  fifty  dol- 
lars, in  addition  to  all  damages  sustained  by  reason  of  the 
omission. . 

Co;  Pro*.,  I  2»8.    Be*  ff  1247  and  1248,  ante.  c>^^/fX5'<^  ^^f 

I  2471.  [Am'd,  1013.1  Receiver  to  be  Holiject  to  control  of    '   ^^^ 
court. 

A  receiver,  appointed  as  prescribed  in  this' article,  is  subject 
to  the  direction  and  control  of  the  court  out  »of  which  the  execu- 
tion was  issued,  except  where  a  receiver  is  appointed  by  the 
i-'ity  court  of  the  city  of  New  York  or  a  justice  thereof,  he  is  sub- 
ject to  the  direction  and  control  of  the  city  court  or  a  just  if  e 
thereof.  Where  an  order  has  been  made,  extending  a  receiver- 
ship to  a  special  proceeding  founded  upon  a  subsequent  judg- 
ment, the  control  over,  and  direction  of,  the  receiver,  with  respect 
to  that  judgment,  remain  in  the  court  to  whose  control  and 
direction  he  was  originally  subject. 

Am*d,  L.   1913,  oh.*  480.     lii  j>lT«'<t  Ropt.   1,  1913. 
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TiTiiE  xm. 

Proccodingg  to  compel  the   delivery    of  books  to  a  public 

officer. 

See.  2171a.  DellTeiy  of  books  and  i»apera,  bow  enforced. 

I  2471a.    [  Rejjoalod    by    L.    19(>9,    ch.    51.      See   Consolidfltr-l 
Laws,  tit.  Public  Officers  Law,  §  80. ] 
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CHAPTER  XVIII. 
StirroKates'  Courts,  and  Proceedings  Therein. 

TnU  1.—  OfvaatnttOB,  Jarlndletlon,  and  Pow«n  of  the  Comrt.  Ihittoa, 
Powers,  aad  DlMblllties  of  the  Svrrof  Ato,  and  the  Olllcerf 
•f  the  Conrt.    MlaoelUaeova  ProvUtoni. 

TRLl  II.—  PrOTislOBS  BeUtinir  Geeerall j  to  the  Proceedings  !■  SirrofAteo' 
Gomrtt,  and  to  Appeala  from  thoee  Courts. 

TITLE  III.— CIvABtlBg  and  BeTOkinv  Probate.  Lettem  Teatamentarj,  aad 
Letters  of  IdmlnistratloB.    Foreign  Wills ;  ▲■cllUry  Letters. 

TITLE  IT.—  Proeeedlacs  br  or  agalest  an  Exeeator  or  Admlatstralor,  Toueh« 
lag  the  IdmUlstratlon  and  Settlement  of  the  Kstate. 

TITLI  T.—  IHspodtton  of  the  I>eeedent*8  Beal  Property,  for  the  Farment  of 
Debts  and  Fnneral  Expenses.    Distribntlon  of  the  Proeeeds. 

TITLE   TI.—  Provisions  Bolating  to  a  Testamentary  Trnstee. 

TITLE  TII.—  Provisions  Belatlng  to  a  Gnardian. 

TITLE  I. 

Orgaaization,  jiuisdiction,  and  powers  of  the  court.  I>atiefl, 
powers,  and  disabilities  of  the  surrogate,  and  the  officers 
of  the  court.    Miscellaneous  provisions. 

Article  1.  Jarlsdlctlon   of   the   court,    and    anthoiity    of    the   sorrogate. 

2.  General    duties   and   disabilities   of    the    socrogate,    or   temporary 

surrogate. 
1.  Clerks;  atenegraphers;   miscellaneous  provisions. 

ARTIGLB  FIRST. 

Jurisdiction  of  the  courts  and  authority  of  the  mirroffoit. 

See.  2472.  General  jurisdiction  of  surrogate's   court. 
2478.  Presumption  of  Jurisdiction. 

2474.  Jurisdiction  not  lost   by  defect   in   record. 

2475.  Blfect  of  exercise  of  Jurisdiction. 

2476.  BxcluslTe  jurisdiction. 

2477.  Concurrent  jurisdiction  of   two  or   more   surrogates. 

2478.  Jurisdiction,    how   affected    by   locality   of   debts. 

2479.  Jurisdiction  in  new  or  altered  county. 

2480.  Id.;   transfer  of  proceedings   to  proper  county. 

2481.  Incidental  powers  of  the  surrogate. 

2482.  Application  of  chapter;  confirmation  of  preyious  acts. 

I  8472.  General  Jnrladiction  of  ■nrrosrate'a  court. 

Each  surrogate  must  hold,  within  his  county,  a  court,  which 
has,  in  addition  to  the  powers  conferred  upon  it,  or  upon  the 
surrogate,  by  special  provision  of  law.  jurisdiction,  as  follows: 

1.  To  take  the  proof  of  wills;  to  admit  wills  to  probate;  to  re- 
voke the  probate  thereof;  and  to  take  and  revoke  probate  of 
heirship. 

2.  To  grant  and  revoke  letters  testamentary  and  letters  of  ad- 
ministration, and  to  appoint  a  successor  in  place  of  a  person 
whose  letters  have  been  revoked. 

8.  To  direct  and  control  the  conduct,  and  settle  the  accounts, 
of  executors,  administrators,  and  testamentary  trustees;  to  re- 
move testamentary  trustees,  and  to  appoint  a  successor  In  place 
of  a  testamentary  trustee  so  removed. 
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4.  To  enforce  the  payment  of  debts  ami  lopacies;  the  distribu- 
tion of  the  estates  of  decedents;  and  t^e  payment  or  delivery,  by 
executors,  administratcus,  and  testamuntury  trustees,  of  money 
or  other  property  in  their  possession,  belonging  to  the  estate. 

5.  Tp  direct  the  disposition  of  real  property,  and  intei'^sts  in 
real  property,  of  decedents,  for  the  payment  of  their  debts  and 
funeral  expenses,  and  the  disposition  of  the  proceeds  thereof. 

(i.  To  administer  justice,  in  all  matters  relating  to  the  affairs 
of  decedents,  according  to  the  provisions  of  the  statutes  relating 
ttiei'pto. 

7.  To  appoint  and  remove  guardiafns  for  infants:  to  compel  the 

fmyment   and   delivery   by   them  of  money  or  pther  i)ropert>'  be- 
Quging  to  their  wards;  and,  ip  tlie  cases  specially  prescribed  by 
law,  to  direct  and  contnd  tlieir  conduct,  and  settle  their  accounts. 

8.  [Ailrte<i,  itfO».j  To  settle  the  ncconpta  of  a  father,  mother 
or  other  relative  havinp  the  rights,  powers  and  duties  of  a 
guardian  in  swage,  and  to  compel  the  payment  and  delivery  of 
money  or  other  property  belonging  to  the  ward. 

[New.]     L.   1903,   cb.  407.     IQ   effect  Sept.   1»   1803. 

This  jurisdiction  must  be  e3ferciv<»ed  in  the  case*,  and  Ip  the 
manner,  prescribed  by  statute. 

2  R.  S.  220,  S  1  (2  Edm.  22Q) ;  alw)  L.   1S74,  ch.  267   (9  Edin.  884). 

I  2472.a.  r Added,    1010.}      Idem. 

The  surmgate'  court  haa  also  jurisdictioij  upon  a  judicial 
accounting  or  a  pro<*eeding  for  the  payment  of  a  legaey  to  ascer- 
tain the  title  to  any  legacy  or  distributive  share,  to  set  olT  a 
debt  against  the  same  and  for  that  purpose  ascertain  whether  the 
del»t  exists,  to  alTcct  the  accounting  party  with  a  constructive 
trust,  and  to  exercise  all  other  power,  lc;;nl  or  e(iuit^able.  neces- 
sary to  the  complete  disposition  of  the  matter.  He  must 
order  the  trial  of  any  controvert<»d  question  of  fact  of  wnich 
either  party  has  constitutiuual  right  of  trial  by  jury  and  season- 
ably demands  the  same. 

Aa4?(|>  L-  l^^O,  cU.   57U.     In   effect   S«pt.  1,  1910. 

S  22173.  [Am*d,  1910.]      Preaaniption   of  Jartadlctlon. 

Where  the  jurisdiction  of  a  surrogate's  court  to  niake,  in  n 
case  specified  in  the  lust  two  sertions,  a  decree  or  otluT  deter- 
mination, is  drawn  in  question  collaterally,  and  the  necu'ssary 
parties  were  duly  cited  or  ai)peared,  th(»  jurisdiction  is  pivsump- 
tivcly,  and,  in  the  absence  of  fraud  or  collusion,  conclusively, 
established,  by  an  allc;:ation  of  the  juri.sdictional  facts,  con- 
tained in  a  written  petition  or  answer,  duly  veritied.  used  in 
the  surrogate's  cotirt.  The  fact  that  the  parties  were  duly  cited 
is  presumptively  prove<l,  V»y  a  recital  to  that  effect  in  the  decree. 

L.   1870,  ci).  359,   S   1.     Ai)iM,   L.   1910.  cb.   57U.     In   etTeut   iifPt.    1>    1810. 

S  2474.  JnrlMdIctlon  not  lp»t  1»7  ^efeot  tn  recov^. 

The  surrogate's  <'ourt  obtains  jurisdirtion  in  every- <!ase  by  the 
existence  of  the  jurisdictional  facts  prescribed  by  statute,  and 
by  the  citation  or  appcaran<e  of  the  ne<'es.sary  parties.  An  ob- 
jecti(»n  to  a  decree  or  other  determination,  founded  upon  an 
omission  therein,  or  in  the  papers  upon  which  it  was  founded, 
of  the  recital  or  proof  of  any  fact  nec«'ssary  to  jurisdiction,  w^Jiich 
actually  existed,  or  the  failure  to  take  any  intermediate  pro- 
ceeding, recpiired  by  law  to  be  taken,  is  available  only  upon 
appeal.  Hut.  for  the  better  protection  of  any  party,  or  other 
person  interested,  the  surrogate's  <ourt  may,  in  its  discretion. 
ftUow  such  a  defect  to  be  s\ii)iilied  by  amendment. 

U  I^CtO.  (h.  L>t'>0.  S  1  (7  CUiu.  4X3  U  L.  1870,  cb.  350,  |  1,  and  L.  1872. 
Clu  92   (0  Ediii.   327).  <I10 
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{  2475.  £:irect  ot  exercise  of  JuHMdlfttldn. 

Jurisdiction,  oiiee  duly  exercised  over  any  matter,  by  a  surro- 
gate's court,  exeludes  the  subHequeut  exercise  of  jurisdiction  by 
another  surrogate's  court,  over  the  same  matter,  and  all  its  inci- 
dents, except  as  otherwise  specially  prescribed  by  law.  Where 
a  guardian  has  been  duly  appointed  by,  or  letters  testamentary 
or  of  administration  have  been  duly  issued  from,  or  any  other 
special  proceeding?  has  been  duly  commenced  iii,  a  surrogate's 
court  having  jurisdiction,  all  further  proceedings,  to  be  taken  in 
a  surrogate's  court,  with  respect  to  the  same  estate  or  matter, 
mnst  be  taken  in  the  same  court* 

2  R.  B.  222.  I  12  (2  Edm.  232);  2  K.  S.  61,  |  28  (2  Edm.  61);  2  R.  S.  117, 
124  (2  Edm.  121). 

I  2476.  BxcIualTe  Jurladlctloii. 

The  surrogate's  court  of  each  county  has  jurisdiction,  exclusive 
of  every  other  surrogate's  court,  to  take  the  proof  of  a  will,  and 
to  grant  letters  testamentary  thereupon,  or  to  grant  letters  of 
administration,  as  the  case  requires,  in  either  of  the  following 
cases: 

1.  Where  the  deci'dent  was,  at  the  time  of  his  death,  a  resident 
of  that  county,  whether  his  death  happened  there  or  elsewhere. 

2.  Where  the  decedent,-  not  being  a  resident  of  the  State,  died 
within  that  county,  leaving  pt^rsonal  property  within  the  State, 
or  leaving  personal  property  which  has,  since  his  death,  come 
into  the  State,  and  remains  uuadministered. 

3.  Where  the  decedent,  not  being  a  resident  of  the  State,  died 
without  the  State,  leaving  personal  property  within  that  county, 
and  no  other;  or  leaving  personal  property  which  has,  since  his 
death,  come  into  that  county,  and  no  other,  and  remains  uuad- 
ministered. 

4.  Where  the  decedent  was  not,  at  the  time  of  his  death,  a 
resident  of  the  State,  and  a  petition  for  probate  of  his  will,  or 
for  a  grant  of  letters  of  administration,  under  sub<livision  second 
or  third  of  this  section,  has  not  been  filed  in  any  surrogate's 
court;  but  real  property  of  the  decedent,  to  which  the  will  relates, 
or  which  is  subject  to  disposition  un<ler  Title  fifth  of  this  chapter, 
is  situated  within  that  county,  and  no  other. 

2  R.  8.  73,  §'23  (2  Edm.  79);  L.  1837,  cb.  AW,  t  1  (4  Edm.  486).    Sec  §  2503. 

I  2477.  Concurrent  inrlndlction  of  two  or  more  unrro* 
ff&tea. 

Where  personal  property  of  the  d<«cedent  is  within,  or  comes 
Into  two  or  more  counties,  under  the  circumstances  specified  in 
subdivision  third  of  the  last  section;  or  real  property  of  the  dece- 
dent is  situated  in  two  or  more  ('ounti<'s.  under  the  circtniistanr-ps 
specified  in  subdivision  fourth  of  tlie  Inst  section;  the  surrogate's 
courts  of  thrjsc  counties  have  concurrent  jurisdictl<ui.  exclusive 
of  every  other  surrojrate's  court,  to  take  tlio  proof  of  the  will 
and  grant  letters  testamentary  ther«Mii)nii,  or  to  grant  letters  of 
administration,  as  the  cnse  refpiires.  Rut  where  a  pi^tition  for 
probate  of  a  will,  or  for  letters  of  administration,  has  l>een  duly 
filed  in  either  of  the  courts  so  pos<;essinR  concurrent  jurisdiction, 
the  jurisdiction  of  that  court  excludes  that  of  the  other. 

Id.,  8  24.  am'H. 
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I  2478.  Jurisdiction,  lio^vr  affected  by  locality  of  debts. 

For  the  purpose  of  conferring  jurisdiction  upon  a  surrogate's 
court,  a  debt,  owing  to  a  decedent  by  a  resident  of  the  State,  is 
regarded  as  personal  ufroperty,  situated  within  the'  county  where 
the  debtor,  or  either  of  two  or  more  joint  debtors,  resides;  and 
a  debt,  owing  to  him  by  a  domestic  corporation,  is  regarded  as 
personal  property,  situated  within  the  county  where  the  principal 
office  of  the  corporation  is  situated.  But  the  foregoing  provision 
does  not  apply  to  a  debt  evidenced  by  a  bond,  promissory  note, 
or  other  instrument  for  the  payment  of  money  only,  in  terms 
negotiable,  or  payable  to  the  bearer  or  holder.  Such  a  debt, 
whether  the  debtor  is  a  resident  or  a  non-resident  of  the  State, 
or  a  foreign  or  a  domestic  government,  State,  county,  public 
officer,  association,  or  corporation,  is,  for  the  purpose  of  so  con- 
ferring jurisdiction,  regarded  as  personal  property,  at  the  place 
where  the  bond,  note,  or  other  instrument  is,  either  within  or 
without  the  State. 

I  2479.  [Am'd,  1883.]  Jurisdiction  In  new  or  altered 
county. 

Where  a  new  county  has  been  heretofore,  or  is  hereafter 
erected,  or  territory  has  been  heretofore,  or  is  hereafter  trans- 
ferred from  one  county  to  another,  the  jurisdiction  of  the  surro- 
gate's court  of  each  of  the  counties  affected  thereby,  to  take  the 
proof  of  a  will,  or  to  grant  letters,  de'pends  upon  the  locality, 
when  the  petition  is  presented,  of  the  place,  where  the  property 
of  the  decedent  is  situated,  or  where  the  event  occurred,  as  the 
case  may  be,  which  determines  jurisdiction.  If,  before  the  erec- 
tion of  the  new  county,  or  the  transfer  of  the  territory,  letters 
have  been  granted,  upon  the  ground  that  the  decedent  died  or 
resided  within  the  county,  the  surrogate's  court  from  which  they 
w^ere  issued,  has  exclusive  jurisdiction  of  the  estate,  and  of  all 
matters  incidental  thereto;  and  if  the  place  where  the  decedent 
died  or  resided  is  embraced  w^ithin  another  county,  certified  copies 
of  any  papers  or  proceedings,  filed,  entered,  or  recorded  in  the 
surrogate's  court  thereof,  must  be  furnished,  on  the  payment  of 
the  fees  therefor,  by  the  proper  officer,  to  any  person  interested 
in  the  estate:  and,  upon  the  latter's  request  and  payment  of  the 
fees  therefor,  the  proper  officer  of  the  court  so  having  jurisdiction 
must  file,  enter,  or  record  the  same,  in  like  manner  and  with  like 
pffect  as  the  originals.  Where  the  letters  were  granted  upon  any 
ground,  other  than  the  decedi^nt's  death  or  residence  within  the 
founty,  the  jurisdiction  of  the  court  from  which  they  were  issued. 
remains  unaffected  by  any  change  in  the  territorial  limits  o£  its 
county. 

L.  1870,  cb.  20,  II  1  and  2  (7  Edm.  682);  L.  1883,  ch.  66. 

I  2480.  Id.t  transfer  of  proceedlnffrs  to  proper  eountT* 

A  special  proceeding  pending  in  a  surrogate's  court,  whose  juris- 
diction to  entertain  the  same  is  taken  away  by  the  provisions  of 
the  last  section,  or  in  conse(|nen('e  of  the  erection  of  a  new 
county,  or  the  alter.ition  of  the  territorial  limits  of  a  county, 
after  this  act  takes  effect.  mn<t  be  transferred,  by  order  of  the 
court  in  which  it  is  pending,  to  the  surrogate's  court  having 
jurisdiction:  and  the  latter  court  has  the  same  jurisdiction, 
power,  and  authority  with  respect  thereto,  which  the  former 
court  would  have  had,  if  the  territorial  limits  of  its  county  had 
not  been  <'hanged. 


c.  18,  t.  1,  a.  1  JURISDICTION.  S  2481 

i  2481.  [Am'd,  1909.]    Incidental  powers  of  the  anrrovate* 

A  surrogate,  in  conrt  or  ont  of  conrt,  as  the  cake  requires,  has 
power: 

1.  To  issue  citations  to  parties,  in  any  matter  within  the  jurib' 
diction  of  his  court;  and,  m  a  case  prescribed  by  law,  to  compel 
the  attendance  of  a  party. 

2.  To  adjourn,  from  time  to  time,  a  hearing  or  other  proceeding 
in  his  conrt;  and  where  all  persons  who  are  necessary  parties 
have  not  been  cited  or  notified,  and  citation  or  notice  has  not 
been  waived  by  appearance  or  otherwise,  it  is  his  duty,  before 
proceeding  further,  so  to  adjourn  the  same,  and  to  issue  a  sup- 
plemental citation,  or  require  the  petitioner  to  giye  an  additional 
notice,  as  may  be  necessary. 

3.  To  issue,  under  the  seal  of  the  court,  a  subpoena,  requiring 
the  attendance  of  a  witness,  residing  or  being  in  any  part  of  the 
State;  or  a  subpoena  duces  tecum,  requiring  such  attendance,  and 
the  production  of  a  book  or  paper  material  to  an  inquiry  pending 
in  the  court. 

4.  To  enjoin,  by  order,  an  executor,  administrator,  testamentary 
trustee  or  guardian,  to  whom  a  citation  or  other  process  has 
been  duly  issued  from  his  court,  from  acting  as  such,  until  the 
further  order  of  the  court. 

5.  To  require,  by  order,  an  executor,  administrator,  testa- 
mentary trustee,  or  guardian,  subject  to  the  jurisdiction  of  his 
court,  to  perform  any  duty  imposed  upon  him,  by  statute,  or  by 
the  surrogate's  court,  under  authority  of  a  statute. 

6.  To  open,  vacate,  modify,  or  set  aside,  or  to  enter,  as  of  a 
former  time,  a  decree  or  order  of  his  court;  or  to  grant  a  new 
trial  or  a  new  hearing  for  fraud,  newly  discovered  evidence, 
clerical  error,  or  other  sufficient  cause.  The  powers  conferred  by 
this  subdivision,  must  be  exercised  only  in  a  like  case  and  in  the 
same  manner,  as  a  court  of  record  and  of  general  jurisdiction 
exercises  the  same  powers.  Upon  an  appeal  from  a  determina- 
tion of  the  surrogate,  made  upon  an  application  pursuant  to  this 
subdivision,  the  general  term  of  the  supreme  court  has  the  same 
power  as  the  surrogate;  and  his  determination  must  be  reviewed, 
as  if  an  original  application  was  made  to  that  term. 

7.  To  punish  any  person  for  a  contempt  of  his  court,  civil  or 
criminal,  in  any  case  where  it  is  expressly  prescribed  by  law 
that  a  court  of  record  may  punish  a  person  for  a  similar  con- 
tempt, in  like  manner. 

8.  Subject  to  the  provisions  of  law,  relating  to  the  disqualifi- 
tion  of  a  judge  in  certain  cases,  to  complete  any  unfinished  busi- 
ness, pending  before  his  predecessor  in  the  office,  including  proofs, 
accountings,  and  examinations. 

9.  To  complete,  and  certify  and  sign  in  his  own  name,  adding 
to  his  signature  the  da  to  of  so  doing,  all  records  of  papers,  left 
uncompleted  or  unsigned  by  any  of  his  predecessors. 

10.  To  exemplify  and  certify  transcripts  of  all  records  of  his 
court,  or  other  papers  remaining  therein. 

11.  With  respect  to  any  matter  not  expressly  provided  for  in 
the  foregoing  subdivisions  of  this  section,  to  proceed,  in  all  mat- 
ters subject  to  the  cognizance  of  his  court,  according  to  the 
course  and  practice  of  a  oourt,  having,  by  the  common  law. 
Jorisdiction  of  such  matters,  except  as  otherwise  prescribed  by 
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statyin^;  hild  td  l-xorclse  siic^i  hicJdohtul  iK)\vor;<,  as  Atte  nfetefegaty 
to  carry  into  eflfect  the  po^'ers  expressly  conferred. 

2  R.  S.  221.  Si  6  and  11  (2  Fklin.  2:i0,  2:u  >  ;  L.  IS.'iT.  eh.  46P.  |  D  (4 
I^lm.  488):  Id..  I  61  U  Brtm..  4»7)  ;  L.  1870,  cti.  74.  |  2  (T  Bdm.  6V>1)  ; 
L.   1871,  eta.  424,   f  2,   And  L.   1874,  cb.  9   (9  Edbi.  849). 

12.  A  surrogate  or  ^  clerk  ot  ,tht'  surrogate's  court  ha«  nower 
to  administer  oaths,  to  take  affidavits  and  the  |)roof  and  ae- 
knuwledpnu'ut  of  deeds  and  all  «»thor  instniments  in  writing, 
ana  certify  the  same  wjth  the  same  force  auu  e^ect  as  if  taken 
and  certified  by  a  county  jndRe. 

Thin  Hiibdlvlslon  nddnl  by  L.  1000,  cb.  05.  Dortvatloh — !•.  .1SH4,  ell. 
aoj).  f  1,  AS  ampndiMl  l)y  L.  UMmi,  di.  510,  |  1.  Hoe  note  17  of  miles  ot 
Board   of   iStatutory   Counolldation  at  end  of  code. 

tldn   Of  pfevioul  «i*tii. 

Each  prorisfon  of  this  cftn^teh  relatinjr  to  Hie  jurisdirtion  of 
tlip  surrogate's  court,  to  take  the  proof  of  a  will,  and  to  irrHnt 
h'ttens  testamehtary  or  letterj^  hf  ndi\lhn:«trtitiui\,  or  repiihuinK 
the  mode  of  proct^dih}?  in  any  ilnaHer  'connectctl  With  th\^  p*?ta^<' 
of  a  decedent,  nppH(  s,  unless  otherwise  exi)ry^ssly  dcHah'd  therein, 
whether  the  will  was  made,  or  the  deceyleht  died,  iu*fot'i»  or  After 
this  chaiUer  takes  eft'ech  Al!  nets  hUhcrto  of  fsurrofrates  aiul 
officers  aetins:  as  sucli  in  conijNlitinjr  by  certii'yinj:  [\\  th«»:r  o\vil 
names  any  uncertified  trills,  rtiid  hy  sipnine  aHd  certifVinp  in 
their  own  names,  the  tinsijrned  a^id  dnpi'riified  reeoHs  Of  \vills 
and  of  other  proofs  arid  examinations  takeri  \u  the  pW)l*eeflinfrs 
of  probate  thereof,  before  their  predecessors  In  oHice,  Are  herebv 
confirmed  and  dednfed  to  be  vAlid  and  in  full  cohipliahcii  \rith 
the  pre-existitip  statutory  reclnirements. 

L.    1893,   eh.   686. 
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ARTIG1.B  SESCOIVD. 

Oeneral  duties  and  disabilities  of  the  surrdgqteor  temporary 

surrogate. 

Bee.  2488.  Barrogtte  and  a<;tltif  surrogate;   tbetr  oSeial  dealgDatlona. 
24M.  Vacancy  or  dlaablUty;  who  to  act  aa  Borrogatt. 
241^.  U  aarrogat9  dUaiu^lllted,  wtio  to  act. 
2486.  Id.;  In  Kew  York  county. 
MdT.  Proof  of  authority. 
2488.  Id.;  wboD  and  how  made. 
24£ia.  How  authority   supersede^. 

2490.  ProccHnllujca  iipi  New-York  aod  Elnga  counties  regulated. 
SSl^l.  Idf.;   transfer  of  proceedings  to  surrogate's  court. 
2k02.  Temporary  miri'ogate:   when  board  of  superylsors   may  appoint. 
248B.  Id.;   compensation. 

24M.  id.;  ^vta>  e^c.,  w^ere  a^d  how  recorded. 
*M9&.  Surrogate,   when   not   to   be   cuunscl. 

2496.  Surrogate,  when  dlnqnallfled. 

2497.  DiB(jiiallfi<tetion;   when  ol^jeotloa  must  be  taken. 

2498.  2499.  Books   to   be   kept  by   surrogate. 

25UU.  i'a|.ei8  and  books  to  be  preserved  and  bonds  flked. 
2601.  When  fees  not  to  be  charged. 

:;»     ...  iikn    for   recording   in'»trumont«   settling   estates,    etc. 
2&()3.    What    papers    to    be  transmitted  to    secretary    of    State;    expense* 
'  iuen>of. 

I   2488.    Surrogate    and    actlnv    niirrovatej    tbelr    ofllelal 
denlflTitallona. 

TVhwG  the  county  judge  Is  also  surtc^gatc,  11*  itiay  be  designated, 
\t\  aiij'.  paper  or  proceeding  relating  to  the  otfifc  of  surrogate,  as 
the  suitogate  of  the  county,  without  any  addition  referring  to 
t\i9  omce  as  county  judge.  A  local  officer  elected,  as  prescribed 
in  the  constitution,  to  discharge  the  duties  of  surrogate,  or  of 
county  judge  and  surrogate,  is  designated  in  this  act,  and,  whei 
acting  as  surrogate,  may  be  designato4  as  the  "  Rpecinl  surrogate'' 
of  his  county.  "VYhere  an  officer,  other  than  the  surrogate,  acta 
as  surrogate  in  a  case  prescribed  by  law,  he  must  be  designated 
by  his  official  title,  with  the  addition  of  the  worus,  "  and  acting 
surrogate. 

L.  18S3.  ch.  848  (4  Edm.  609);  L.  1871,  ch.  859,  i  7  (9  Bdm.  214). 

S  24^.  [Al^'4»  l«Q8a    Vf^cfi^^y  q;^  ^isf^^^ltn  n*o  to  act 

Where  in  any  county,  except  New  York,  the  office  of  surrogate 
is  vacant;  or  the  surrogate  is  disabled  by  reason  of  sickness, 
absence,  or  lunacy,  and  special  provision  is  not  made  by  law  for 
the  discharge  of  the  duties  of  hia  office  in  that  contiixgoncy:  the 
duties  of  his  office  must  be  discharged  until  the  yacancy  is  filled 
or  the  disability  ceases,  as  follows; 

1.  By  the  special  surrogate. 

2.  If  there  is  no  special  surrogate,  or  he  is  in  like  manner 
disabled,  or  is  precluded  or  disqualified,  by  the  special  county 
judge. 

.?.  If  there  is  no  spocinl  county  judged  or  he  is  in  like  manner 
dipabled,  or  is  precluded  or  disquolified,  by  the  county  judge. 

4.  If  there  is  no  county  judge,  or  he  Is  in  tike  manner  disabled, 
or  is  precluded  or  disqnnlified,  by  the  district  attorney. 

Bi^^  before  an  officer  In  entitled  to  act.  as  pre^crthod  In  this 
section,  proof  of  his  authority  to  act  as  prescribed  in  sect w)n 
twenty -four  hundred  and  eighty-soyen  of  this  act  must  be  mad^. 

In  any  proceeding  in  the  surrogate's  court  of  the  county  of 
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Kingfi.  before  either  of  the  officers  authorized  in  this  section  to 
discharge  the  duties  of  the  office  of  surrogate  of  such  couutj  for  ^ 
the  time  being,  if  an  issue  is  joined  or  a  contest  arises  either  on 
the  facts  or  the  law,  such  officer,  in  his  discretion,  muy,  by  order, 
transfer  such  cases  to  the  supreme  court  to  be  heard  and  decided 
at  a  special  term  thereof,  held  in  sucu  couutj* ,  which  order  shall 
be  recorded  in  the  surrogate's  office.  A.  certified  copy  of  such 
order,  together  with  the  appropriate  certificate  or  certificates  of 
the  authority  of  the  officer  to  act  as  surrogate,  shall  be  sufficieat 
and  conclusiye  evidence  of  the  jurisdiction  and  authority  of  the 
supreme  court  in  such  matter  or  cause.  After  a  final  order  or 
decree  is  made  in  the  matter  or  causle  so  transferred  to  the 
supreme  court,  the  court  shall  direct  the  papers  to  be  returned 
and  filed,  and  transcripts  of  all  orders  and  decrees  made  therein 
to  be  recorded  in  the  surrogate's  office  of  such  county;  and  when 
so  filed  and  recorded,  they  shall  have  the  same  effect  as  if 
they  were  filed  and  recorded  in  a  case  pending  in  the  surrogate's 
court  of  such  county. 

L.  18M.  ch.  686. 

I  248S.  [Am'd,  1898.]  If  surrovate  dlsqvallflefly  wbo  to 
»ct« 

Where  the  surrogate  of  any  county,  except  New  York  is  pre- 
cluded or  disqualified  from  acting  with  respect  to  any  particular 
matter,  his  jurisdiction  and  powers  with  respect  to  that  matter 
vest  in  the  several  officers  designated  in  the  last  section,  in  the 
order  therein  provided  for.  If  there  is  no  such  officer  qualified, 
to  act  therein,  the  surrogate  may  file  in  his  office  a  certificate, 
stating  that  fact;  specifying  the  reason  why  he  is  disqualified  or 
precluded;  and  designating  the  surrogate  of  an  adjoining  county, 
other  than  New  York,  to  act  in  his  place  in  the  particular  matter. 
The  surrogate  so  designated  has,  with  respect  to  that  matter, 
all  the  jurisdiction  and  powers  of  the  surrogate  making  the 
designation,  and  may  exercise  the  same  in  either  county. 

.     L.  1893,  ch.  686. 

I  2486.   [Am*d,  1893,  1895.]    Id.|  In  New  Toric  eottntr* 

In  the  county  of  New  York,  the  supreme  court,  at  a  special 
term  thereof,  on  the  presentation  of  proof  of  its  authority,  as 
prescribed  in  the  next  section,  must  exercise  all  the  powers  and 
jurisdiction  of  the  surrogate's  court,  as  follows: 

1.  Where  the  surrogate  is  precluded  or  disqualified  from  acting, 
with  respect  to  a  particular  matter,  it  must  exercise  all  the 
powers  and  jurisdiction  of  that  court  with  respect  to  that  matter. 

2.  Where  the  office  of  surrogate  of  the  county  is  vacant,  or  the 
surrogate  is  disabled  by  reason  of  sickness,  absence  or  lunacy, 
it  must  exercise  all  the  powers  and  jurisdiction  of  that  court, 
until  the  vacancy  is  filled  or  the  disability  ceases,  as  the  case 
may  be. 

L.   1803,  ch.  686;  L.  18d5.  oh.  946. 

I  2487.  [Am'd,  1896.]    Pr<»of  of  autliorltT* 

The  authority  of  another  officer,  or,  in  the  county  of  New  York, 
of  the  supreme  court,  to  act  as  prescribed  in  the  last  three 
■ectloni,  must  be  proved,  in  one  of  the  following  modes: 
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1.  Where  the  surrogate  is  (lisqualified,  or  precluded  from  act- 
ing in  a  particular  uiaiter,  thai  laci  may  uv  pioved  uy  ibe 
surrogaie'b  ceriiticate  thereof;  or,  except  as  otlierwise  preuciibed 
in  seoiion  2-±oi>,  Dy  attiuavit  or  oral  testimony. 

2.  The  fact  that  tne  surrogate  is  so  aisquaiitied  or  precluded, 
or  that  he  is  disabled,  or  tiiat  the  office  is  vacant,  ana  also  the 
authority  of  tiie  omcer,  or  oi  the  court,  as  tne  case  may  be,  lu 
act  in  his  place,  may  be  proved,  and  are  deemed  conclusively 
established,  by  an  order  of  a  justice  of  the  supreme  court  of  the 
judicial  disti-ict  embracing  the  county.  After  sucn  an  order  is 
made,  the  surrogate  shall  not  make  the  certificate  specified  in 
section  2485  of  this  act,  and  if  such  a  certiticate  has  been  there- 
tofore filed,  the  powers  and  jurisdiction  of  the  surrogate -therein 
designated,  as  specified  in  that  section,  thenceforth  cease. 

h.  1895,  cb.  M6. 

I  2488.  Id.  I  vrlien  And  hovr  mrnde* 

An  order  may  be  made  as  prescribed  in  subdivision  second  of 
the  last  section,  upon  or  without  notice,  as  a  justice  of  the  su- 
preme court  of  the  judicial  district  embracing  the  county  thinks 
proper.  It  must  recite  the  cause  of  the  making  thereof,  it  must 
designate  the  officer  or  court  empowered  to  discharge  the  duties 
of  the  office  of  surrogate;  and,  if  it  relates  to  a  particular  matter 
only,  it  must  designate  that  matter.  It  may,  in  the  discretion 
of  the  justice,  require  an  officer  to  give  security  for  the  due  dis- 
charge of  the  duties  therein.  Where  the  office  of  surrogate  is 
vacant,  or  the  surrogate  is  disabled  by  reason  of  lunacy,  the 
attorney-general,  if  directed  by  the  governor,  must,  or  the  district- 
attorney,  upon  his  own  motion,  may  apply  for  the  order,  and 
a  justice  of  the  supreme  court  of  the  judicial  district  embracing 
the  county  must  grant  it  upon  his  application.  A  justice  of  the 
supreme  court  of  the  judicial  district  embracing  the  county  may 
also  grant  the  order  upon  the  application  of  a  party,  or  a  person 
about  to  become  a  party  to  any  special  proceeding  in  the  surro- 
gate's court.  Where  the  surrogate  is  sick  or  absent,  the  granting 
of  an  order  rests  in  the  discretion  of  the  justice,  and  its  effect 
may  be  qualified  as  the  justice  thinks  proper. 
L.  1884,  ch.  490.  «  1. 

i  2488*  How  avtliorltT  svperaeded.- 

Where  an  order  is  made  by  a  justice  of  the  supreme  court  of 
the  judicial  district  embracing  the  county,  as  prescribed  in  the 
last  two  sections,  or  an  appointment  is  made  by  the  board  of 
snpervisors,  as  prescribed  in  section  2492  of  this  act,  for  any 
cause  except  a  vacancy  in  the  office  of  surrogate,  it  may  be 
revoked,  without  prejudice  to  any  proceedings  theretofore  taken 
by  virtue  thereof,  by  a  justice  of  the  supreme  court  of  the  judicial 
district  embracing  the  surrogate's  county,  upon  proof  that  it  was 
jmprovidently  made,  or  that  the  cause  of  making  it  has  become 
inoperative.  Such  an  order  or  appointment,  made  upon  the 
ground  that  the  surrogate's  office  is  vacant,  is  superseded  without 
any  formal  revocation,  by  the  filling  of  the  vacancy.  After  t>»e 
order  or  appointment  is  revoked,  or  the  vnrancy  is  filled,  as  the 
case  may  be,  the  unfinished  business,  in  any  nroceedintrs  tnken 
by  virtue  of  the  order  or  annolntment.  must  be  transferred  to. 
and  may  be  completed  by.  the  surrosrate.  in  the  same  manner 
and  with  like  effect,  as  where  a  new  surrogate  completes  th* 
onfiniflhed  business  of  his  predecessor. 

62a 
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{  2490.  l.Am*d,  1896.]  Proceedinvii  In  Kew  York,  and  Klnss 
conntleii  reipalnted. 

In  a  special  proceeding  cognizable  before  a  surrogatei  taken 
in  the  supreme  court,  ab  prescribed  iu  this  article,  the  seal  ot 
the  court  iu  which  it  is  taken,  must  be  used,  where  a  seal  is 
necessary.  The  special  proceeding  mast  be  entitled  in  that  court; 
and  the  papers  therein  must  be  filed  or  recorded,  as  the  caae 
may  be,  and  issues  therein  must  be  tried,  as  in  an  action 
brought  in  that  court.  The  clerk  of  that  conrt  must  sign  each 
record,  which  is  required  to  be  signed  by  the  surrogate  or  the 
clerk  of  the  surrogate's  court.  The  issuing  of  a  citation  may  be 
directed,  and  auy  order  intermediate  the  citation  and  the  decree 
may  be  made,  by  a  judge  of  the  court. 

L.  1886,  cb.  040. 


I  2491.  [Am'dy  1895.]    Id.,  txmnsfer  of  prooeedinira  to  m\ 
rosate's  conrt. 

The  court  may,  at  any  time»  in  its  discretion,  upon  being  satis- 
fied that  the  reason  for  the  exercise  of  its  powers  and  jurisdiction 
has  ceased  to  operate,  make  an  order  to  transfer  to  the  surro- 
gate's court,  any  matter  then  pending  before  it.  Such  an  order 
operates  to  transfer  the  same  accordingly.  Immediately  after 
such  a  transfer,  or  after  the  revocation  of  the  order  of  the 
general  term,  as  prescribed  in  the  last  section  but  one,  the  sur- 
rogate must  cause  entries  to  be  made  in  the  proper  book  in  his 
office,  referring  to  all  tho  papers  filed,  and  orders  entered  or 
other  proceedings  taken*  in  the  supreme  court;  and  he  may  cause 
copies  of  any  of  the  orders  or  papers  to  be  made,  and  recorded 
or  filed  in  his  office,  at  the  expense  of  the  county. 

L.  1896,  ch.  946. 

I  a49S.  [Am'dy  1898.]  TcmporavT  anrrotfatei  wben  iKMKVd 
of  unperTinors  nay  appoint. 

In  any  county,  except  New  York,  if  the  Rurroprate  is  disabled, 
by  reason  of  sickness,  and  there  is  no  special  surrogate,  or 
special  county  judge  of  the  county,  the  board  of  supervisors  mny 
in  its  discretion,  appoint  a  {Suitable  person,  to  act  as  surrogate, 
until  the  surrogate's  disnbility  ceases;  or,  until  a  special  surro- 
gate or  a  special  county  jndpe  Is  eleotod  or  appointed.  A  i)er80n 
so  appointed  must,  before  enterinir  on  tho  execution  of  the  duties 
of  his  office,  tnke  and  file  an  osth  of  office,  and  give  an  official 
bond,  as  prescribed  by  law,  with  respect  to  a  person  elected  to 
tho  office  of  surrogate. 

tdh.  1893.  ch.  686. 

,>^     ^i'^'    I  2493.  Id.)  comp«nfiatlon. 

^  An  officer,  or  a  porson  appointed  by  tho  board  of  supervisors, 

who  acts  as  surrogate  of  any  rnnnty  during  a  vacancy  in  the 
office,  or  in  consoquonce  of  disability,  as  proscribed  in  tho  last 
nine  sections,  must  bo  paid,  for  the  time  dnring  which  he  bo 
acts,  a  compensation  eqnal,  pro  rata,  to  tho  salary  of  the  suT- 
rogate;  or.  in  a  county  where  the  connty  judge  is  also  surrogate, 
to  the  salary  of  tho  county  judge.  Tho  amonnt  of  his  compen- 
sation must  be  audited  and  paid,  in  like  manner  as  the  salary 
of  the  Rurrofirate,  or  of  the  county  judge,  as  tho  case  may  be. 
WWtre  an  officer  of  the  county  performs  the  duties  of  the  surro- 
gate, with  respect  to  a  particular  matter,  wherein  the  surrogate 
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is  disqaalified  or  precluded  from  acting,  the  supervitsors  of  ch6 
county  must  allow  bim  a  just  coiupeusation  for  liis  services 
therein,  to  be  audited  and  collected  in  the  same  manner. 

U  1871,  ch.  86Q,  ii  8  (»  £dm.  214),  am'd. 

S  2&494,  Id»$  acts,  etc^  -Holier e  aud  hoiv  Recorded. 

Where  an  act  is  done,  or  a  proceeding  is  taken  by,  before,  oK 
by  authority  of,  an  officer,  or  a  person  appointed  by  the  board  of 
saperviflors,  temporarily  acting  as  surrogate  of  any  county,  aa 
prescribed  in  this  article,  the  same  must  be  recorded,  or  the 
proper  minutes  thereof  must  be  entered,  in  the  books  of  the 
surrogate's  ooutt,  in  like  manner  as  if  the  same  was  done  or 
taken  by,  before,  or  by  authority  of  the  surrogate  of  the  county; 
and  the  officer  or  persoQ  so  acting,  or  the  clerk  of  the  surrogate's 
court,  must  sign  the  certificate  of  probate  and  any  letters  so 
issued,  and  must  certify  the  record  thereof  in  the  book. 

ft  ft.  B.  8S,  I  6S  (ft  Bdm.  SI). 


1  SiM.  (Aas'dy  18da«]    ftvrvocmSei  whe»  not  to  bs  oontksel. 

A  surrogate  shall  not  be  counsel,  solicitor,  or  attorney,  in  a 
dril  action  or  special  proceeding,  for  or  against  any  executor, 
administrator,  temporary  administrator,  testamentary  trustee, 
guardian,  or  infant,  orer  whom,  or  whose  estate  or  accounts^ 
he  could  have  any  jurisdiction  by  law.  The  surrogate  of  the 
counter  of  Montoe  shall  not  act  as  referee,  or  practice  as  attorney 
or  counselor  In  any  court  of  record  'm  the  state. 

L.  1898,  ch.  686.  !/» -^  /  *^^^^ 

i  2490.  Surrogate,  wben  disanalllted.  /^         ^^ -^  :i/ 

In  addition  to  his  general  disqualifications  as  a  judicial  officer, 
a  surrogate  ts  disqualified  from  acting  upon  an  application  for 
probate,  or  for  letters  testamentary,  or  letters  of  administration, 
in  each  of  the  following  cases: 

1.  Where  he  is,  or  claims  to  be,  an  heir  or  one  of  the  next 
of  kin  to  the  decedent,  or  a  devisee  or  legatee  of  any  part  of  the 
estate. 

2.  Where  he  Is  a  subscribing  witness,  or  is  necessarily  exam- 
ined or  to  be  examined  as  a  witness,  to  any  written  or  nuncii- 
patlve  will. 

8.  Where  he  Is  named  as  executor,  trustee,  or  guardian,  in  any 
will,  or  deed  of  appointment,  Involved  in  the  matter. 

2  R.  S.  T9,  ^  48  (2  Bdm.  80);  L.  1847,  Cb.  4T0.  |  32  (4  Bdm.  688);  L.  1871, 
eta.  868,  I  8  (9  Edm.  214). 

1  2497«  Dlii«iiallltcatlon|  "wlieii  objection  mnat  be  taken. 

An  objection  to  the  power  of  a  surrogate  to  act,  based  upon  a 
disqualification,  established  by  special  provision  of  law.  other 
than  one  of  those  enumerated  in  the  last  section,  Is  waived  by 
an  adult  party  to  a  special  proceeding  before  him,  unless  it  *s 
taken  at  or  before  the  Joinder  of  issue  by  that  party;  or,  where 
an  issue  in  writing  is  not  framed,  at  or  before  the  submission 
of  the  matter  or  question  to  the  surrogate. 

2  R.  a.  276,  $  14  (2  Edm.  288);  L.  1844,  ch.  800,  f  6  (4  Bdm.  698). 

I  S408.  Book*  to  be  kept  br  seiwoarate. 

Bach  surrogate  must  provide  and  keep  the  following  books: 
1.  A  record-book  of  wills,  in  which  must  be  recorded,  at  l^gtb, 
every  jHEiH.  required  by  law  to  be  recorded  \n  his  office,  with  the 
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decree  admitting  It  to  probate,  and  also,  if  the  probate  ia  not 
contested,  the  proof  taken  thereupon. 

2.  A  record-book  of  letters  testamentary  and  letters  of  admin- 
istration, in  which  must  be  recorded  all  such  letters,  issued  out 
of  his  court. 

3.  A  record-book,  in  which  must  be  recorded  every  decree, 
whereby  the  account  of  an  executor,  administrator,  trustee,  or 
guardian  is  settled. 

4.  A  book,  containing  a  minute  of  erery  paper  filed,  or  other 
proceeding  taken,  relating  to  the  disposition  of  the  real  property 
of  a  decedent,  and  a  record  of  every  order  or  decree,  made 
thereupon;  with  a  memorandum  of  every  report  made,  and  other 
proceeding  taken,  founded  upon  a  decree  for  such  a  disposition. 

6.  A  book,  containing  a  record  of  every  decree  or  order,  the 
rpcord  of  which  is  not  required  by  this  section  to  be  kept  else- 
where; together  with  a  memorandum  of  each  execution  issued, 
and.  of  the  satisfaction  of  each  decree  recorded  therein. 

6.  A  book,  in  which  must  be  recorded  all  letters  of  guardian- 
ship, issued  out  of  his  court. 

7.  A  book  of  fees  and  disbursements,  in  which  must  be  entered, 
by  items,  all  fees  charged  or  received  by  him  for  services  or 
expenses,  and  all  disbursements  made  or  incurred  by  him,  which 
are  chargeable  against  those  fees,  or  to  the  county. 

The  expense  of  providing  the  books  specified  in  this  section  is 
a  county  charge. 

2  R.  B.  232,  I  7  (2  Bdm.  281):  2  R.  8.  110.  I  00  (2  Bdm.  114):  2  R.  B.  10% 
I  18  (2  Edm.  106):  2  R.  S.  80.  |  6T  (2  Edm.  &);  L.  1887,  ch.  460,  U  2  aoA  t 
(4  Edm.  4bl);  L.  1889,  ch.  866. 

f  2488.  Tlie  name. 

To  each  of  the  books,  kept  as  prescribed  in  the  last  section, 
must  be  attached  an  alphabetical  index,  referring  to  the  page  of 
the  book,  where  each  subject  may  be  found.  The  surrogate  may 
keep  two  or  more  books,  for  a  further  division  of  the  subjects 
specified  hi  either  subdivision  of  the  last  section;  in  which  case, 
he  must  keep  a  separate  index  to  each  set  of  books.  Bach  decree, 
revoking  the  probate  of  a  will,  or  revoking  or  otherwise  affecting 
letters  testamentary,  letters  of  administration,  or  letters  of  guard- 
ianship, or  suspending  or  remoTing  a  testamentary  trustee,  or 
modifying  or  otherwise  affecting  any  other  decree,  must  be  pisinly 
noted  at  the  end  or  in  the  margin  of  the  record  of  the  will,  xetters, 
or  original  decree,  with  a  reference  to  the  book  and  page  where 
the  subsequent  decree  is  recorded.  The  books,  kept  as  prescribed 
in  the  laet  section,  appertain  to  the  surrogate's  office,  and  must 
be  opened,  at  e.11  reasonable  times,  to  the  inspection  of  any  person. 

2  R.  8.  222,  f  7  (2  Edm.  232);  L.  1837.  cb.  460.  §  2  <4  Sdm.  480). 

I  aSOO.  [Am*d,  1883.]  Papers  and  books  to  be  preserred 
and  bonds  Itled. 

The  surrogate  must  carefully  file  and  preserve  in  his  office, 
every  deposition,  affidavit,  petition,  report,  account,  voudier.  or 
other  paper,  relating  to  any  proceeding  in  his  court;  and  deliver 
to  his  successor  all  the  papers  and  books  keot  by  hiro.  All  bonds 
required  to  be  filed  with  the  surrogate,  or  in  his  office,  must  be 
proved  or  acknowledged  as  deeds  are  required  by  law  to  be  proved 
or  acknowledged. 

Ik  1808,  cb.  686. 
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I  SMI.  [Am'«,  ism.]    Wliea  fe«a  »«t  tm  %•  ekars^di 
p«rt  of  f  eea* 

If  the  inyentoiT  of  penonal  property  of  a  testator  or  intestate, 
filed  in  the  office  of  the  surrogate,  does  not  exceed  the  sum  of 
one  thousand  dollars,  no  fees  for  any  seryices  done  or  performed 
by  the  surrogate  shaJl  be  charged  to  or  received  from  the  execu- 
tor or  administrator.  If  the  petition  for  letters  testamentaiy  or 
of  administration  shall  allege  that  in  the  belief  of  the  petitioner 
the  inyentory  will  not  exceed  such  amount,  no  fees  shall  be  re- 
ceiyed  until  it  appears  from  the  inyentory  when  filed  that  the 
personal  property  does  not  exceed  Uiat  sum.  On  the  appointment 
of  a  guardian,  if  it  aopears  that  the  application  is  made  for  the 
purpose  of  enabling  the  minor  to  receive  bounty,  arrears  of  pay 
or  prize  money,  or  pension  due,  or  other  dues  or  gratuity  from 
the  federal  or  state  government,  for  the  seryices  of  the  parents 
or  brother  of  such  mmor  in  the  military  or  naval  service  of  the 
United  States,  no  fees  shall  be  charged  or  received.  The  surro- 
gate of  each  county,  except  New  York,  must,  at  his  own  expense, 
make  a  report  to  the  board  of  supervisors  of  the  county,  on  the 
first  day  of  each  annual  meeting  thereof,  containing  a  statement, 
verified  by  his  oath,  of  all  fees  received  or  charged  by  him  for 
serrices  or  expenses,  since  the  last  report,  and  of  all  disburse- 
menta  chargeable  against  the  same,  or  to  the  county,,  stating  par- 
ticularly each  item  thereof. 

li.  IMB,  eh.  080. 

^ 

I  2502.  (Added,  1806.1     Bookn  for  recording  Iniitraiiiemti/^^^'^^^V 
■ettUnv  eatatea,  etc.  cP,  h  I 

Each  surrogate  must  provide  a  book  in  which  shall,  upon  the 
application  of  any  person  interested,  be  recorded  instruments 
settling  estatesj  in  whole  or  in  part,  executed  by  one  or  more 
executorsy  administrators,  or  testamentary  trustees  and  one  or 
more  legatees,  devisees,  distributees  or  creditors:  also  like  instru- 
ments executed  by  guardians  and  wards  who  have  attained  full 
age;  also  instruments  acknowledging  payment  of  moneys  pursuant 
to  the  provisions  of  decrees  for  tne  judicial  settlement  of  accounts 
of  executors,  administrators,  testamentary  trustees  and  guardiniis. 
Every  such  instrument  to  be  recorded  shall  be  acknowledged  or 
proved  and  certified  in  like  manner  as  would  be  required  m  the 
case  of  a  deed  of  real  estate  to  be  recorded  in  the  same  county; 
and  the  record  thereof,  or  a  certified  copy  of  such  record,  shall 
be  presumptive  evidence  of  the  contents  of  such  instrument  and 
its  due  execution.  The  person  presenting?  any  such  instrument 
for  record  shall  pay  to  the  clerk  of  the  surrogate's  court  a  fee  of 
ten  cents^  for  each  folio.  The  expense  of  providing  the  book 
specified  in  this  section  is  a  county  charge. 

U  1906,  ch.  350.    In  effect  Sept   1,   1906. 

1  arsOS.  "Wliat  papers  4o  be  transmitted  to  secretary  of 
State,  expeaaes  thereof. 

A  surrogate  who  admits  to  probate  the  will  of  a  person,  who 
was  not  a  resident  of  the  State  at  the  time  of  his  death;  or 
grants  original  or  ancillary  letters  testamentary  upon  such  a  will, 
or  original  or  ancillary  letters  of  adniinstrntion  upon  the  estate 
of  such  a  person:  mnst,  within  ten  days  tlierenftcr,  transmit  to 
the  secretary  of  State,  to  be  filed  in  his  offlre,  a  certified  ropy  of 
the  will  or  letters.  The  surrogate's  fees  for  making  the  copy, 
and  the  expenses  .of  transmission,  must  he  andit^^d  by  the  comp- 
troller, and  paid  out  of  the  treasury  upon  his  warrant. 

2  It.  S.  80,  I  69  (2  £4m.  82).   am'd. 
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ARTtOtiS  Tttmn. 

tec.  2904.  Surroyate's  court:  wb«n  to  be  open. 
2905.  Wli^n  Hurrogatc  to  attvud. 
2500.  Wheh  and  wh«r«  cobrt  held  bf  ceuntt  MdM. 
9ft07.  BMII. 

2A08.'  Clerjia  in   aarrogate'a  office. 

2609.  Clerk  of  aurro««te'a  court ;  deputy  clerk  ot  aorrogate^f  ooatt:  %0% 
-^^         appointed:    thl'If   tK)\vei-s. 
BfiOOa.  Cbl^f  clerk  of  8ttri«gAt»*8  Mttrt  of  Kttir«  Mtttttr;  cnMi»aaiitton  r>f 

elerka  and  oOIcvtb. 
^SlO.  AddXtionat  powers  of  clerks  of  aurrogatea*  courta. 
SSll.  SiiVroyate  liable  tot  clofk'a  actfl. 
8912.  Blpnoih'atihe*m   and    court    offlcera    ^ll•   kitntit*tM'   iMHIfta  tt   Miw 

Yoi'v,   Ktnirii  iind  Rrl^  «^oiuitlM« 
2813.  fteuottrattltHn  in  otbe»  eoontlaa. 
iftlSa.  ItiterpreterH  iu  avutofaie'a  court  of  Klufa  eoiiat^. 
ttS14.  Deflnltion  of  expceaalouH  used  in  Uila  chajl^ter. 

be  open. 

The  RUrroKates'  coart  is  always  open  for  the  tMHlsA^^tolt  of  lie j- 
buBinesB,  i^'utbin  its  powers  and  ju^sdictioi).  The  surrogates  of 
tn^  city  and  county  of  KeW  Yortt,  Worn  t!We  to  1\mt  tfiust  n^^pbint 
and  may  alter  the  times  of  holding  terms  6f  \ntit  ciVurt  for  Ttte 
trial  of  probata  prote<Miihf«  atid  fot*  the  hi^Arltif  of  motfOM  and 
other  chamber  bnsfnes^s.  They  mmit  pn^erlb*  the  dihHiH<Mi  bf 
fltich  termn,  and  as»!gii  the  surro^at^  to  i)rt>«id^  ilM  attend  ^t 
the  terma  so  appointed,  tn  eaf<e  of  the  InAblUty  t^f  a  »ttrMf«te 
of  that  countT  to  preside  or  attend,  the  other  sYitroMte  ttiay  f/te- 
»ide  or  attend  In  h!a  place.  Two  r>r  more  term*  of  tne  anrrogmt^s' 
ronrt  ttiAy  be  appointed  to  he  held  at  the  ftame  tltne.  The  t»rm 
of  that  coitrt  held  at  the  chamborji  shall  dispoat  of  att  MiiAil«ss 
etrent  contested  probate  proceed5n?fa;  all  contt^t^d  profeifct^  plro- 
feedlnps  s^hnll  bo  disposed  of  at  the  trial  term.  An  ap^tattnent 
tnust  ne  published  In  two  newspapers  published  In  the  city  of 
New  York  dtirlng  or  before  the  first  Week  in  .Tannary  tn  HW?h 
year;  except  that  the  sijrro^teft  of  that  county  may,  hr  no^e 
to  be  published  Iti  two  newspapers  in  the  city  of  New  York  tor 
at  least  five  days,  appoint  the  time  for  holding  chambers  nttd  trial 
terms  during  tne  year  eighteen  hundred  and  nim»t5*thre^.  All 
the  powers  conferred  by  law  tipon  the  surrotnte  of  Xht  city  and 
county  of  New  York  may  be  exercised  by  either  of  tht»  iimxjjtates 
of  the  said  city  and  county;  and  theTo  shall  be  pnbllfth^  in  the 
offloial  law  paot r  publiatol  )a>  Hai4  couuty,  upon  Sloodaf  of  erery 
week,  under  the  name  of  the  surrogate  making  th*  a«TMvU  Ap- 
pointments,  a  full  and  true  Ust  of  the  names  of  all  «pM*a|ser8, 
transfer  tax  appralaers,  special  guardlakls.  referees  And  ^mpo^ary 
adnunistrators,  which  either  surrogate  snail  have  deaigU&tfia  or 
appointed  during  the  preoedinit  week,  together  with  the  names  of 
the  proceedings  in  which  they  were  appointed  and  the  4atea  of 
said  appointments. 
r  i,(^      U  189R,  ch.  9;  U  lRd»»  tii.  005.    .  In  e/Tect  Sept.  1,  IdOft* 

^^r-^  I  250S.   rAm*d,  l&U^I,  1^2.1     When  nui^oirAte  to  Attetttl. 

•^^'  The  surrogate  must.  Unless  jirevented  by  sickness  or  other  Un- 

avoidable casualty,  attend  at  his  office  on  Monday  of  each  week, 

628 


€.  n,  1 1,  a.  S  CLEKKS.  §  §  2flO«m8 


except  duvtiur  the  moiitli  of  Atigust,  or^  where  Monday  is  a  public 
hoHoay,  on  th^  ftoJlowIn^  Toea^tty,  tp  ^^fcnte  the  power*  coo- 
furred  and  the  duties  imposed  upon  aim.  But  the  surrogate  of 
ttkiy  county  may,  by  an  Instrument  in  writing,  uqder  his  nani), 
ilea  in  the  office  of  the  cierk  of  th^  county,  at  least  twenty  days 
before  the  firBt  day  of  January  In  any  year,  designate  a  day  of 
the  wce^,  other  than  Monday,  on  which  he  wllf  attend  at  his 
otDce,  or  a  month,  other  thap  August,  during  which  he  will  be 
absent  therefrom,  or  both,  during  thut  yearj  and  where  tlie 
county  jvi^^e  is  also  surrogate,  he  is  not  required  to  attend  at 
his  office  ou  «ny  day,  when  the  county  court  or  court  of  sciisions 
is  sitting.  The  surrogate  must  also  execute  the  duties  of  his 
office,  at  such  other  times  and  places,  within  his  couftty,  as  the 

{lublic  couYenience  requires.  The  surrogate  may  sign  decrees, 
ettsrs  testamentary,  or  sdrainlstratlon  and  guardmnwp.  and  or- 
ders dnring  the  month  of  August  or  such  othar  month  as  ne 
snail  designate  for  his  vacation,  wherever  he  ahali  he  passing 
such  vacation  withiu  the  State. 

2  R.  S.  221  (2  Bdm.  ^0);  L.  1847.  ch.  280.  |  ZZ  U  S^m,  ^6^):  If 
1892,   cU.  52^. 

The  sarrogate^B  court,  in  a  county  where  the  county  iudge  is 
also  surrogate,  may  be  beid  at  the  time  and  place  at  which  the 
tonnty  court  is  held)  and,  in  that  case,  the  order  of  business  of 
th^  county  court,  the  court  of  sessions,  and  the  surrogate's  court, 
is  under  the  direction  of  the  county  Judges 

L.  I64r,  ^h.  t90.   I  8t  (4  Bdtn.  596), 

The  seal  ol  the  surrogate  of  each  county  shall  continue  to  be 
the  seal  of  the  surrogate's  court  of  that  county,  and  must  be 
used  as  such  by  an  officer  who  discharges  the  duties  of  the  surnv 
gate.  A  deeoription  of  eaoh  of  sudi  seals  must  be  deposited  and 
recorded  fn  the  office  of  the  secretary  of  state,  unless  it  has  al- 
ready been  done;  and  must  remain  of  record. 

An*4  tiy  Is.  iSoe,  cli.  f)5.    CoA«  fltYll  PM>c«dUK.  |  2907,  eorablB«d  with  tti« 
SMOStf  tnil  tlilrA  Btntenoeii  of   |   27.      P«r  Mmilndcr  of  I  t7  Me  Jodielmy 
If   28.   158,   194.     ew  n*t»  SO  ^  ^t^  of  «9afa  ft  «tamtwr  Cos- 
loo  ^t  «d4  M  «OQe. 
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f  SUM.  Oleeke  la  snrvovate**  ofllee. 

^ach  surrogate  may  appoint,  and  at  pleasure  remove,  ^n  many 
irlerks  for  his  office,  to  be  paid  by  the  county,  'as  the  board  of 
supervisors  of  his  county,  or,  in  the  city  and  count/  of  Kew  lork. 
the  board  of  aldermen,  authorise  him  so  to  appoint.  The  board 
of  supervisors  or  the  board  of  aldermen,  a3  the  case  tequires, 
must  fiv  the  compensation  of  the  clerk  or  qierks  so  appointed: 
and  may  authorise  them,  or  either  of  them,  to  receive  for  their 
or  hii  ow»  use,  the  legal  fees  for  making  copies  of  any  record  of 
paper  in  the  office  of  the  surrogate.  A  surrogate  may  gppoinU 
aikd  at  pleasure  remoye,  as  many  additional  elerks,  to  be  pai^l 
by  him,  as  he  thinks  proper. 

Eepwled  m  to  county  of  Nttr  Torfe  bf  U  1M4,  cb.  530,  I  11. 
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i  aSOS.  [Am'd.  1898,  1900«  1809,  1907,  1808,  1909»]  Clerk 
of  surrofiTAte'M  court t  deputy  clerk  of  nurrosate'n  conrtt 
kow  appointed;  their  powers. 

By  a  written  order  filed  and  recorded  in  his  office,  which  he 
may  in  like  manner  revoke  at  pleaHure,  n  surrogate  may  appoint 
a  clerk  of  the  surrogate's  court,  and  in  any  county  containing  a 
city  of  the  second  class,  and  in  the  county  of  \tonroe,  the  sur- 
rogate may  also  appoint  a  deputy  clerk  of  said  court.  Both  said 
clerk  and  deputy  clerk  shall  be  paid  by  the  county,  and  the 
board  of  supervisors  or  board  of  aldermen,  as  the  case  requires, 
must  fix  the  compensation  of  the  clerk  and  deputy  clerk  so  ap- 
pointed. The  clerk  and  deputy  clerk  so  appointed  may  severally 
exercise,  concurrently  with  the  surrogate,  the  following  powers 
of  the  surrogate: 

•  1.  He  may  certify  and  sign  as  clerk  of  the  court,  or  as  deputy 
clerk  of  the  court,  as  tlio  case  niay  be,  any  of  the  records  of  the 
court,  including  the  certificate  specified  in  section  twenty-six  hun- 
dred and  twenty-nine  of  this  act,  and  the  records  and  papers 
specified  in  subdivision  nine  of  section  twenty-four  hundred  and 
oighty-one  of  this  act. 

2.  He  may  issue  any  mandate,  to  which  a  party  is  entitled  as 
of  course,  either  unconditionally  or  on  the  filing  of  any  paper; 
and  may  sign,  as  clerk  of  tire  oomt,  or  as  deputy  f lerk '  of  the 
court,  as  the  case  may  be,  and  affix  the  seal  ox  the  court  to  any 
letters  or  mandate  issued  from  the  court. 

3.  He  may  certify  in  the  manner  prescribed  by  chapter  nintk 
of  this  act,  a  copy  of  any  paper,  required  or  permitted  by  law  to 
be  filed  or  recorded  in  the  surrof^te  s  otBce, 

4.  He  may  adjourn  to  a  definite  tim«,  not  exceeding  thirty  days, 
any  matter,  when  the  surrogate  is  absent  from  his  office,  or  un- 
able, by  reason  of  other  engagements,  to  attend  to  the  same. 

5.  He  may  take  the  acknowledgment  or  prwif  of  any  instru- 
ment, to  be  used  or  filed  in  the  court  of  which  he  is  -clerk  or 
deputy  clerk.  Said  deputy  clerk  shall  also  act  as  confidential 
clerk  to  the  surrognte. 

6.  The  clerk  of  the  surrogate's  court  of  each  of  the  eoiintiea  of 
Kings  and  New  York  may,  with  the  approval  of  the  surrogate  or 
surrogates  of  his  county,  authorize  of  deputiae  one  or  more  of  the 
other  clerks,  employed  in  the  surrogate's  office  of  his  county,  to 
sign  his  name,  and  exercise  such  of  the  other  powers  conferred 
upon  him  by  this  section,  as  he  shall  designate.  The  surrogate 
may  prohibit  the  clerk  and  deputy  clerk,  or  either  of  them,  from 
exercising  any  powers  specified  in  this  section,  but  the  prohibition 
does  not  affect  the  validity  of  any  act  of  the  vlerk  oc  deputjr  clerk 
done  in  disregard  of  the  prohibition.  The  clerk  or  deputy  clerk 
or  other  person  'employed  in  any  cnpncity  in  a  surrogate's  office, 
shall  not  act  as  appraiser,  as  attorney  or  counsel^  or  as  referee, 
or  special  guardian,  iu  any  matter  before  the  surrogate. 

L.  1892,  Ob.  086;  L.  1000,  ch.  651:  T..  Ifton,  ch.  42:  U  1007,  cli.  200: 
L.    1908.    ch.    103.      In  effect  April  9.    1P08. 

7.  The  clerk  of  the  surrogate's  court,  of  each  of  the  countieH  of 
this  state  shall  immediately  upon  the  filing  in  the  office  of  the 
surrogate  of  any  decree  or  order  of  such  court  directing  the  de- 
posit of  money,  either  actually  in  the  hands  of  some  person  or 
persons  or  thereafter  arising  from  the  sale  of  real  estate  de> 
scribed  in  any  such  decree  or  order,  with  the  county  treasurer  of 
his  county,  or  iu  the  case  of  the  coanty  of  New  York,  with  the 
chamberlain  of  the  city  of  New  York,  or  upon  the  filin?  in  the 
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Kaid  surrogate's  office  of  any  treasurer's  or  chamberlain's  receipt 
Htating  that  a  sum  of  money  has  been  deposited  with  euch  treas- 
urer or  chamberlain,  in  accordance  with  a  decree  or  order  of  any 
Huch  surrogate's  court,  enter  in  a  Iwok  to  be  kept  in  bis  office 
for  that  purpose,  to  be  known  as  a  court  and  trust  fund  register, 
the  title  of  the  proceeding,  or  the  name  of  the  estate  in  which 
such  decree  or  order  was  made,  together  with  a  statement  of  the 
amount  so  deposited,  or  ordered  to  be  deposited,  if  said  decree  or 
order  contains  the  amount  of  same,  and  the  name  of  the  person 
or  persons,  if  any,  to  whom  said  money  is  ordered  to  be  paid, 
and  the  date  of  the  filing  of  the  same  or  of  such  receipt  as  herein 
mentioned. 

Thl'.  suMlvlalon  added  by  T..  1900.  ch.  65.  Derivation  —  L.  1889.  ch. 
330,  i  3.  as  am'd  by  L.  1806,  ch.  544,  «  3,  and  L.  lOOS".  eh.  18d.  i  2. 
See  note  18  of  notee  of  Board  of  Statutory  Consolidation  at  end  of  code. 

I  2S09-a.  [Added,  1911.1  Cblef  elerk  of  «vrro8rate'ii  court 
of  Kin  VII  county  $    compensation    of   clerkii    and   ollicerii. 

The  sucrogate  of  the  county  of  Kings  may  appoint  a  chief 
clerk  of  the  court  and  office  of  such  surrogate,  who  shall  hold 
office  for  five  years  unless  sooner  removed  by  the  surrogate  for 
cause,  after  trial,  upon  charges  duly  served  upon  him  and  an 
opportunity  to  be  heard  and  defend.  Whenever  a  vacancy  exists 
for  any  cause  in  such  office,  the  surrogate  shall  appoint  a  person 
to  fill  such  office  for  the  full  term  of  five  years.  Such  chief 
clerk  shall  before  entering  upon  the  performance  of  his  duties 
take  the  constitutional  oatli  of  office  and  shall  file  the  same  with 
the  county  clerk  of  Kings  county,  together  with  a  bond  in  the 
sum  of  ten  thousand  dollars,  with  sureties  approved  by  the  sur- 
rogate, conditioned  for  the  faithful  performance  of  his  duties  as 
such  chief  clerk.  Such  chief  clerk  shall  perform  such  duties  as 
now  pertain  to  the  office  of  chief  clerk  and  clerk  of  the  surro- 
gate's court  in  such  county,  and  such  other  duties  as  the  surrogate 
may  from  time  to  time  by  rule  of  the,  court  or  otherwise  impose 
upon  him.  The  compensation  of  such  chief  clerk  and  of  the  other 
clerks  and  officers  of  the  court  and  office  of  such  surrogate  shall, 
notwithstanding  any  other  provision  of  law,  be  fixed  by  the  said 
surrogate,  and  the  same  shall  be  a  county  charge.  The  com- 
pensation of  the  chief  clerk  shall  not  be  decreased  during  his 
term  of  office. 

Added  by  L.  1911.  cb.  688.  In  effect  July  18.  1011. 

I  2510.  [Am*d,  1804,  lOOS,  1006,  1018.]  Additional  powers 
of  clerl^H  of  anrroirateii*  courts. 

The  clerk  of  the  surrogate's  court,  and  in  the  county  of  Kings 
two  other  clerks,  and  in  the  county  of  Queens  one  other  clerK, 
to  be  designated  by  the  surrogate,  in  e.ddition  to  the  powers 
enumerated  in  section  twenty-five  hundre<l  and  nine,  may  exer- 
cise, concurrently  with  the  surrogate  of  the  county  the  following 
powers  of  the  surrogate;  On  the  return  of  a  citation  issued  from 
such  surrogate's  court  on  a  petition  for  the  probate  of  a  will, 
where  no  objection  to  the  same  is  filed,  or,  where  all  of  the 
persons  entitled  to  be  cited,  sign  and  verify  the  petition,  or  peiv 
sonally,  or  oy  attorney,  appear  on  the  jirobate  thereof,  cause  the 
witnesses  to  the  will  to  be  exnmiiie<1  bef«>re  him.  Such  examina- 
tion must  be  reduced  to  writing,  and  for  such  purpose,  they  are 
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hereby  authorised  to  adminiiiter  and  certify  oaths  and  afflrma- 
tiona  in  such  cases  in  the  same  manner  and  with  the  same  effect 
as  if  administered  and  certified  by  the  nurro^rate. 

L.  1884,  ch.  211:  L.  1005.  ch.  615;  U  1906.  ck.  85;  L.  1013,  ch.  430. 
In  effect  Sept.  1,  1018. 

I   :t5ll.   [Aiu'd,  ](»07.1      Sarroarate  liable   for  clerk*«  acts. 

A  surrogate  hereafter  elected  or  appointed,  and  the  sureties  in 
his  oilicial  bond,  are  liable  for  any  act  of  the  clerk  or  deputy 
clerk  of  the  surrogate's  court  iu  the  discharge  of  his  otQcial 
duties,  during  the  surrogate's  term^  of  oltlce,  nu  if  the  act  was 
performed  by  the  surrogate.  The  surrogate  may  take  fiecurity 
from  the  clerk  or  deputy  clerk,  or  either  of  them,  to  indemnify 
him  against  the  liability  created  by  this  section. 

Formerly  f  2510.  See  L.  1803.  ch.  686.  Am'd  L.  1007.  ch.  209.  In  effect 
Sept.   1,   1907. 

S  2512.  I\iii*d,  1900,  101O.1  St«>nofcrapherH  and  court  olR- 
cem  for  nurroirateH'  coarta  in  Ne^iv  Vurk,  Klnv«  and  Krle 
oonntlea. 

The  surrogate  of  each  of  the  counties  of  New  York,  Kings 
and  Erie,  must  appoint,  and  may,  for  cause,  remove,  a  stenog- 
rapher for  his  court,  who  is  entitled  to  a  salary,  fixed -by  law, 
and  to  be  paid  as  the  salnries  of  clerks  in  the  surrogate's  ofBce 
are  paid.  In  the  county  of  Brie  the  salary  of  said  stenographer 
shall  be  fixed  by  the  board  of  supervisors,  and  the  payment  of 
such  salary  shall  be  provided  for  by  such  board  in  the  same 
manner  as  other  county  expenses  are  paid.  The  surrogate  of 
Kings  county  may  appoint,  and  at  pleasure  remove  all  attend- 
ants and  messengers,  and  court  officers  in  his  court,  who  must 
attend,  from  day  to  day,  the  terms  and  sittings  of  the  court  to 
preserve  order,  and  to  perform  whatever  services  may  be  re- 
quired of  him  by  the  surrogate.  The  surrogate  of  Brie  county 
may  appoint,  and  at  pleasure  remove,  one  court  officer  to  attend 
his  court  and  to  perform  such  duties  in  respect  thereto  as  the 
said  surrogate  may  prescribe.  8uch  officer  shall  possess  all  the 
powers  of  officers  designated  by  sheriffs  to  attend  upon  such 
courts,  and  shall  receive  a  salary  to  be  fixed  by  said  surrogate, 
not  to  exceed  one  thousand  two  hundred  dollars  a  year,  to  be 
paid  in  equal  monthly  payments  by  the  treasurer  of  the  county 
of  Erie. 

AmU  by  L.  1000.  ch.  65.  Derivation  —  Code  CivH  Procednre.  f I  05-07. 
1iTyV2.  Por  rema1n<lor  of  f  05  see  Judlolnry  Law,  H  H>S.  200.  Kor  reipainder 
of  I  96  soe  Judiciary  Lhw,  H  230,  340.  :r.l,  351.  n)r  reran jnder  of  |  07 
see  Juclierary  Law,  f|  160,  170,  201,  231-233,  270.  40.'{,  40o.  See  note  70  of 
nores  of  Ilnanl  of  Statutory  CoosolidHtiou  at  end  of  cotle.  Am'd  L.  1010,  ch. 
705,  In  effect  Sept.  1,   1010. 

I  2613.  rAm'd,  1893,  1800,  IflOS,  1D03,  1904,  180ft,  1906, 
1999,  1010.)    Stenoarraphem  In  other  coiintleB. 

The  surrogate  of  each  such  county,  except  New  York,  Kings, 
Hamilton,  Queens,  Richmond  and  Erie,  mny,  in  his  discretion,  ap- 
point, and  at  pleasure  remove,  a  stenographer  for  his  court,  who, 
except  in  Sullivan  county,  shall  receive  a  salary  to  be  fixed  by 
such  surrogate,  not  exceeding  in  counties  having  a  population 
less  than  thirty  thousand,  eight  hundred  dollars  per  annum:  in 
counties  having  a  population  of  thirty  thousand  and  not  more 
than  fifty  thousand,  not  exceeding  one  thousand  dollars  per  an- 
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dUni,  ftttd  in  counties  haring  a  population  exceedluK  fifty  thou- 
sand, not  exceeding  twelve  hundred  dollars  per  annum,  except 
that  in  counties  in  which  are  located  cities  of  the  second  cla/ss, 
or  in  counties  in  which  are  lowited  three  cities  of  the  third 
class,  Buch  salary  shall  not  exceed  eighteen  hundred  dollars  per 
annum;  and  in  any  county  wholly  containing  a  city  of  the 
first  class,  such  salaries  shall  not  exceed  two  thousand  dollars 
per  annum.  The  population  of  the  several  counties  shall  be 
determined  by  the  last  preceding  census.  If  a  regular  stenog- 
rapher is  appointed  in  Sullivan  county,  his  salary  shall  be  five 
hundred  dollars  per  annum.  The  board  of  supervisors  shall 
provide  for  the  payment  of  such  salary  in  the  same  manner  as 
other  couuty  expenses  are  paid.  Such  stenographer  shall  deliver 
to  the  surrogate  of  the  county  a  full  copy  of  all  the  minutes 
taken  by  him;  and  on  the  receipt  of  his  fees,  not  exceeding 
three  cents  ner  folio,  a  like  copy  to  the  party,  or  each  of  the 
parties,  to  the  proceeding  in  which  the  minutes  were  taken,  ex- 
cept that  in  the  counties  of  Onondaga  and  Monroe  such  fees 
shall  not  exceed  six  cents  per  folio.  When  not  actually  engaged 
in  the  discharge  of  his  duties  as  stenographer,  he  shall  perform 
such  clerical  duties?  in  connection  with  the  surrogate's  court  as 
the  surrogate  directs.  In  counties  wherein  the  surrogate  is  also 
county  judge,  tlie  stenographer  so  appointed  shall  be  the  stenog- 
rapher of  the  county  court,  and  shall  perform  the  duties  per- 
taining to  a  stenographer  of  the  county  court  AvithoUt  additional 
compensation.  In  counties  where,  for  any  cause,  a  regular 
stenographer  for  his  court  has  not  been  appointed,  as  provided 
by  this  section,  the  surrogate  may,  in  individual  proceealngs  re- 
quiring the  services  of  a  stenographer,  appoint  a  stenographer 
who  shall  be  paid  a  reasonable  compensation,  certified  by  the 
surrogate  in  every  case  in  which  he  takes  notes  of  testimony, 
from  .the  estate  or  matter  in  which  such  services  are  rendered. 

Am'd  by  L.  lH9d,  eli.  680;  L.  1806,  rb.  248;  L.  1803,  cb.  205;  L.  10O3, 
c-b.  470;  L.  1904,  ch.  59;  L.  190r>,  cb.  570;  U  1906,  ch.  228;  L.  1009,  cb. 
270;   L.    1010,   cb.   705.     lu  effect  Sept.    1,    1910. 

S  851d-A.  tAUi^il*  lOOO.]  InteriireterH  in  anvrograte'tt  eoiivt 
of  Klnss  Goanty. 

The  surrogate  of  Kings  county  must  from  time  to  time  ap- 
point and  may  at  pleasure  remove  an  interpreter  to  be  attached 
to  the  surrogate's  court  of  said  county.  Such  Interpreter  shall 
receive  a  salary  of  eighteen  hundred  dollars  per  annum  to  be 
paid  by  the  comptroller  of  the  city  of  New  York,  in  monthly  in- 
stalments and  shall,  before  entering  upon  his  duties,  file  in  the 
office  of  the  clerk  of  the  county  of  Kings  the  constitutional,  oath 
of  office  in  which  there  shall  also  be  incorporated,  language  to  the 
effect  that  he  will  fully  and  correctly  interpret  and  translate 
each  question  propounded  through  him  to  a  witness  and  each 
answer  thereto  in  said  courts.  The  compensation  for  the  above 
interpreter  to  be  taken  out  of  the  amount  appropriated  for  the 
.support  of  the  said  surrogate's  court,  or  from  any  other  con- 
tingent city  fund. 

Acl<1<*d  by  tf.  1009,  <*h.  05»  Hertviitlon  —  CckIp  CIrll  I»roc«dUfe,  |  860. 
For  reinaiiulor  of  Sfotloii  soe  Judiciary  Law,  ||  198.  882-385.  Beo  note  19  of 
notes  of  Board  of  Statutory  CoiiHolIdation  at  end  of  Code. 
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S  2R14.  f  Am*d,  lfHH>.]  Definition  of  «xpr«iiHloas  n»ed  in 
thlM  chapter. 

In  construing  the  provisions  of  this  chapter,  the  following  rules 
must  be  observed,  except  where  a  contrary  intent  is  expressly 
declared  in  the  provision  to  be  construed,  or  plainly  apparent 
from  the  context  thereof: 

1.  The  word,  **  intestate  "  signifies  a  person  who  died  without 
leaving  a  valid  will;  but  where  it  is  used  with  respect  to  par- 
ticular iiroperty,  it  signifies  a  person  who  died  without  eflFectually 
disposing  of  that  property  by  will,  whether  he  left  a  will  or  not. 

2.  The  word,  "  assets  "  signifies  personal  property  applicable  to 
the  payment  of  the  debts  of  a  decedent. 

3.  [Am'd,  1900.]  The  word  "  debts  "  includes  every  claim  and 
demand,  upon  which  a  judgment  for  a  sum  of  money,  or  direct- 
ing the  payment  of  money,  could  be  recovered  in  an  action;  and 
the  word  "  creditor  "  includes  every  person  having  such  a  claim 
or  demand,  any  person  having  a  claim  for  expense  of  administra- 
tion, or  any  person  having  a  claim  for  funeral  expenses. 

U  1900.  ch.  120.    In  effect  Sept  1.  1900. 

4.  The  word,  "  will "  signifies  a  last  will  and  testament,  and 
includes  all   the   codicils   to   a   will. 

5.  The  expression  "  letters  of  administration,"  includes  letters 
of  temporary  administration. 

6.  The  expression,  **  testamentary  trustee,"  includes  every  per- 
son, except  an  €»xecutor,  an  administrator  with  the  will  annexed, 
or  a  guardian,  who  is  designated  by  a  will,  or  by  any  competent 
authority,  to  execute  a  trust  created  by  a  will;  and  it  includes 
such  an  executor  or  administrator,  where  he  is  acting  in  the 
execution  of  a  trust  created  by  the  will,  which  is  separable  from 
his  functions,  as  executor  or  administrator. 

7.  The  word,  "  surrogate,'*  where  it  is  usetl  in  tlie  text,  or  in  a 
bond  or  undertaking,  given  pursuant  to  any  provision  of  this 
chapter,  includes  every  oflScer  or  court  vested  by  law  with  the 
functions  of  surrogate. 

8.  The  expression,  **  judicial  settlement,'*  where  it  Is  applied  to 
an  account,  signifies  a  decree  of  a  surrogate's  court,  whereby  tlie 
account  is  made  conclusive  upon  the  parties  to  the  special  pro- 
ceeding, either  for  all  purposes,  or  for  certain  purposes,  specified 
in  the  statute;  and  an  account  thus  made  conclusive  is  said  to 

be  "judicially  settled." 
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9*  The  expresisioD,  "  intesrmtHliate  account,"  denotcn  an  acooant 

filed  in  th«  Burmsate^s  office,  for  the  purpose  of  di8closing  the  actc 

'of  the  person  accounting,  and  the  condition  of  the  estate  or  fund 

in  his  hands  and  not  made  the  subject  of  a  judicial  settlement. 

la  The  expression,  **  upon  th|B  return  of  a  citation,"  where  it 
is  used  in  a  provision  requiring  an  act  to  be, done  in  the  surro- 
gate's court,  relates  to  the  time  and  place  at  which  the  citation 
in  returnable,  or  to  which  the  hearing  is  adjourned;  includes  a 
supplemental  citation,  issued  to  bring  in  a  party  who  ought  to 
be,  but  has  not  been  cited;  and  implies  that,  before  doing  the 
act  specified,  due  proof  must  be  made,  that  all  persons  required  to 
be  cited  have  been  duly  cited. 

11.  The  expression,  "  person  interested,"  where  it  is  used  in 
connection  with  an  estate  or  a  fund,  includes  every  person  en- 
titled, either  absolutely  or  contingently,  to  share  in  the  estate  or 
the  proceeds  thereof,  or  in  the  fund,  as  husband,  wife,  legatee, 
next  of  kin,  heir,  devisee,  assignee,  grantee  or  otherwise,  except 
as  a  creditor.  Where  a  provision  of  this  chapter  prescribes  thai 
a  person  interested  may  object  to  an  appointment,  or  may  apply 
for  an  inventory,  an  account,  or  increased  security,  an  allegation 
of  his  interest,  duly  verified,  suffices,  although  his  interest  is  dis- 
puted; unless  he  has  been  excluded  by  a  judgment,  decree  or 
other  final  determination,  and  no  appeal  therefrom  Is  pending. 

12.  The  term,  "  next  of  kin,"  includes  all  those  entitled,  under 
the  provisions  of  law  relating  to  the  distribution  of  personal 
property,  to  share  in  the  unbequenthed  residue  of  the  assets  of  a 
decedent  after  payment  of  debts  and  exponses,  other  than  a  sur- 
viving husband  or  wife. 

13.  The  expression,  "  real  property,"  includes  every  estate,  in- 
terest, and  right,  legal  or  equitable,  in  lands,  tenements,  or  here- 
ditaments, except  those  which  are  determined  or  extinguished  by 
the  death  of  a  person  seized  or  possessed  thereof,  or  in  any  man- 
ner entitled  thereto,  and  except  those  which  are  declared  by  law 
to  be  assets.  The  word,  "  inheritance,"  signifies  real  property,  as 
defined  iu  this  subdivision^  descended  as  prescribed  by  law.     The 
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ixpretBioti,  "  perBoual  property/'  slgtiifien  ev^ry  kind  of  prop«l*t7, 
irhidt  8iit*rive«  a  dtcedetit,  .oth«r  than  real  propMrty'  at  defltiM  in 
Uiii  HUbdititioti)  and  inclades  a  right  of  action  «onforred  hy 
iQMdal  atatutory  proviaicm  upon  an  executor  or  •darihistratof. 

»        •  ^      X- 

<!!  ft.  S.  M.  I  tl  (i  C<3m.   70)   knd  feubd.   IS;  1   It.  8.  Y64.  |  St  (1  Bdm. 
'^^  «34b 


c.  li,  t.  S,  ^.  1  SBKVICE  OF  PfiOOBSS.  |f  2»lft^l7 

inXIiE  IL 

PrOYftfQI^s  Telfttlag  genially  tP  th«  pT<^cw41HCT  In  aiurro- 
^ivte»*  pourt»,  aii4  to  ««)pe^48  irSm  t^oso    courts. 

Afllel^t.  ]?ro9Mf.4n4    aefvice    UMraof;    appa«iifD«««    %Qf|    Jol|u}a»    of    («M|t; 
mtMellan^iiUK   regiilatlQQH   of  tU'actlaa. 
2.  Hearing;   Inclndlng  trial  by   Jury  and   reffrence. 
S.  Decrees  and  orders:  and  the  enforcement  thereof.     Costa  and  f«<^. 

5.  pfdWslona    rAUtina    generaUy    to    latteva;    and    generally    to    ex. 
evutorti,  ^dfljiIiiIatrAtair^,  guurdi«n«.  aj)4  totttAiqentary  truat^ea. 

ARTlC^a  FIRST. 

Proaes^,  atuf  ^erplce  thereof;  Qppear^nce^  and  joinder  of  iasue; 

mMeelianeouB  regulation  of  practice, 

8e«.  asm.  PMeeaa;  Ik)w  eieented  an^  retnroable. 
ttie.  ProcoedinM  to  be  eaanmeneed  by  citation. 
S»17.  Id.  \  wltbln  ttie  at4tnte  of  llmitatlnna. 
9$}fi.  rcraona   conatUutlns  •  <ua#a;    w)ien    to   be  cited;    citatloo    wbeQ 

aobie  are   unknown.  , 

2M0.  Oententa  of  ettation.  Vi 

tSfO.  OitAtlQQ;  iHur  wwed  In  the  State. 

L.  fiiibstltute  for  pefMina))  f^nrica  upon   a   reaident, 
u««2.  Service  by  publication,  etc. 
59ft.  Id.j  tipoti  ptn<*t)«  unknown,  etc. 
«li.  Ovder;  vhta  and  bow  maoo;   contents  thereof. 
W^at  t4B|e  required  for  dfsIlTery  of  copy,  etc. 
&er?lp0  upon   %  corporation,    infant,    lunatic,   etc. 
la. ;  npop  infant,  etc. ;  additional  ronulrrment  hi  certain  cases. 
8.  Appearance;  how  made,  and  effect  tneroof. 

^urvAgate*a  father  or  aon  not  to  practieo  befqre  hiaa. 
ipaciai  gvwrdiaD't  ^)4«°  to  be  &npoi^tea. 

■otI<.'e  pT  |)iK)oeedIng8   to  appoint  spwial  guardian. 
TOOT  of  service  of  citation,  BQUpoena,  etc. 
isa.  \yyittsn  ptoadlnia  ni^y  be  teqiilted. 


lis 


lerlAoatifli)   t)if?re<)(. 
uQilcatlon 
f3fl.   fftepo^led.l 


Qf  citation,  etc. 


KIT.  Mtmey  p^ld  into  court  aad  aeenritlea  talcen,   how  dlapoaad  of. 
2538.  Certain   proTlHlopa  made   afipllMb)e  to  proceodlnga  Iq  aurrogiifea* 
ooprtf. 

I  8S1S.  pLocessi   ho^r   executed   anil   retarnable. 

A  citation  or  otjier  mandate  of  a  Btirrowite's  cmirt  toii»t,  ex- 
cept where  it  Is  otherwlae  specially  presmbed  by  law,  be  ii^ndc 
rettirnable  before  the  uurrogate  from  whose  cotiit  ft  was  Issued, 
an(|  ma.v  bo  served  or  exenited  In  JiBy  connty.  A  warrant  of 
attachment  p?Ti»t  be  directed  to  the  ^h^riff  of  the  mirrogate's 
cotinty;.*Who  mA.v  execute  it  in  any  copnty,  and  mnst  convey  the 
person  arre.«itr<f  to  the  nlt^ce  where  it  is  retiiruable. 

L.  1837,  ch.  4«0,  II  «tt.  er  (4  Bdm.  4P8). 

I  2(^10.  Proce^dlnirfi  to  |»e  CQinii|<Mic<^4  }rf  cttattpn. 

B-^f^pt  fn  rt'citsc  where  it  is  otherwise  specially  proHcrined  by 
law,  a  s])ecial  proceeding  in  a  surrogate's  court  must  be  com- 
menced by  the  service  of  a  citation,  issued  upon  the  presentation 
of  a  petition.  But  upon  the  presentation  of  tiie  petition,  the 
court  acquires  Jurisdiction  to  do  any  act,  which  may  be  done 
before  actual  service  of  the  citation, 

fiee  If  t^tlA  and  £5)3,  poMt. 

i  20}7,  taa  ^fthtm  tit^  kintnia  of  Umit^Uonv. 

Tb^  prt'Ht'UtaUon  of  n  putltiun  i»  deoiuet)  the  comtnenpoment 
of  a  special  urocecdlnff,  within  the  meaning  ot  any  provision 
of  thin  act,  wfiicb  limits  the  time  for  thp  commencBm^nt  tb^^eof. 
Bnt  Iq  Qrdrr  to  entitle  the  petitioner  to  the  bouent  of  this 
aectiOD,  a  dtatiou  Usued  upon  the  presentation  of  the  petition, 
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must,  within  sixty  days  thpieafter.  be  served,  as  prescribed  in 
section  252<)  of  tliis  act,  upon  the  adverse  party,  or  upon  one.  of 
two  or  more  adverse  parties,  who  are  jointly  liable,  or  other- 
wise united  in  interest:  or,  within  the  same  time,  the  first  publi- 
cation thereof  ninst  be  made,  pursuant  to  an  order  made  as 
prescribed  in  section  2522  of  this  act. 
See  11  399  and  400,  ante. 

1  2518.  [Am'cl,  1008.1  .  PernonM  conatitntlnff  a  elsMi  wh^a 
to  be  cited  I  citation  vrhen  soiue  are  uaknoivn. 

Where  it  is  prescribed,  in  any  provision  oi  this  chapter,  that 
a  petition  must  pray  that  a  persoo,  or  that  creditors,  next  of  kin, 
legatees,  heirs,  cj^visees,  or  other  persons  constituting  a  class, 
may  be  cited  for  any  purpose,  all  those  persons  are  necessary 
parties  to  the  special  proceeding.  Where  persons  to  be  cited 
constitute  a  class,  the  petitioner  must  set  forth,  iu  an  affidavit, 
the  name  of  each  of  them,  unless  the  name,  or  part  of  the  name, 
of  one  or  more  of  them  cannot,  ^fter,  diligent  inquiry,  be  ascer- 
tained by  him;  in  which  case,  that  fact  must  be  set  foilh  and  he 
may  also  allege  that  there  may  be  others  whose  existence  is  un- 
known to  him;  and  the  surrogate  must,  thereupon,  inquire  into 
the  matter.  Kor  the  purpose  of  the  inquiry,  he  may,  in  his  dis- 
cretion, issue  a  subpoena,  requiring  any  person  to  attend  before 
him  to  testify  respecting  the  mutter.  If  he  is  satisfied,  of  the 
reasonable  diligence  and  good  faith  of  the  petitioner  the  citation 
may  be  directed  to  the  persons,  whose  names  are  Unascertained 
and  also  to  all  other  persons  belonging  to  such  classes  bsr  a 
general  description,  showing  their  connection  with  the  decedent, 
or  interest  in  the  property  or  matter  in  question;  or  other  suffi- 
cient identification.  A  citation,  thus  directed,  has  the  same  force 
and  effect,  as  if  it  was  directed  to  the  persons  intended,  by  their 
names;  and  where  the  persons  so  intended  are  duly  cited,  in  any 
manner  prescribed  by  law,  the  decree  binds  them,  as  if  they  were 
named  in  the  citation.  A  petition,  duly  verified,  is  deemed  an 
affidavit,  within  the  meaning  of  this  section. 

2  B.  S.  74,  I  26  (2  Edm.  75).  Am'd  by  L.  1908,  cb.  272.  In  effect 
Sept.   1,   1908. 

i  2510,  Contents  of  citation. 

A  citation  must  be  made  returnable  upon  a  day  certain,  desig- 
nated therein,  not  more  than  four  months  after  the  date  thereof; 
and  must  specify  w^hose  estate  or  what  subject-m'atter  is  in 
question.  The  names  of  all  the  persons  to  be  cited,  as  far  as 
they  can  be  ascertained,  must  be  contained  in  the  citation. 
Where  the  name,  or  part  of  the  name,  of  either  of  them  cannot 
be  asoertained.  that  fact  must  be  stated  in  the  citation. 

L.   1837,   cb.   460,   |   7   (4  Edm.   487). 

I  2620.  [Am*d,  101.3.]     Citation;  how  serred  In  the  state* 

Except  where  special  provision  is  otherwise  made  by  law, 
service  of  a  citation,  within  the  state,  must  be  made  upon  an 
adult  person,  or  an  infant  of  the  age  of  fourteen  years  or  up- 
wards, by  deliverhig  a  copy  thereof  to  the  person  to  be  served, 
or  by  leaving  a  copy  at  his  residence,  or  the  place  where  he  so- 
journs, with  a  person  of  suitable  age  and  discretion,  under  such 
circumstanees,  that  the  surrogate  has  good  reason  to  believe 
that  the  copy  came  to  his  knowledge,  in  time  for  him  to  attend 
at  the  return  day.  A  citation  must  be  so  served,  if  within  tlie 
county  of  the  surrogate,  or  an  adjoining  county,  at  least  eight 
days  lM*fore  the  return  day  thereof;  if  in  any  other  County, 
at  least  fifteen  days  before  the  rt^turn  day;  unless,  iu  either  case, 
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the  person  served,  being  an  adnlt,  and  not  incompetent,  assents 
in  writing  to  a  service  within  a  shorter  time.  Any  person,  al- 
though a  party  to  the  special  proceeding,  may  serve  -i  citation. 
Upon  an  accounting  or  judicial  settlement  of  an  executor  or  ad- 
ministrator, where  the  number  of  creditors  or  persons  claiming 
to  be  creditors,  residing  within  the  state  of  New  York,  m-on 
whom  citation  is  required  to  be  served,  exceeds  fifty,  service 
thereof  may  be  made  upon  them  by  publication  thereof  in  such 
newspapers  and  for  such  a  length  of  time  as  shall  be  fixed  by  the 
surrogate  and  by  the  mailing  of  a  copy  of  such  citation  to  onch 
of  them  by  deposit  of  a  copy  thereof  in  the  postoffice.  properly 
enclosed  in  a  postpaid  sealed  wrapper  addressed  to  each  of  them 
at  their  last  known  place  of  residence,  at  least  thirty  days  prior 
to  the  return  day  thereof. 

Am'd,  L.  1913,  ch.  535.     In  effect  May  16.  1913. 

I  2621.  Substitute  for  personal  servlee  upon  a  resident. 

Where  it  appears  by  affidavit,  to  the  satisfaction  of  the  sur- 
rogate from  whose  court  a  citation  issued,  that  proper  and 
diligent  effort  has  been  made  to  serve  it  upon  a  resident  of  the 
State,  as  prescribed  in  the  last  section;  and  that  the  person  to 
be  served  cannot  be  found,  or  if  found,  that  he  evades  service, 
so  that  it  cannot  be  made;  the  surrogate  may  make  an  order, 
directing  that  service  thereof  be  made,  as  prescribed  in  section 

436  of  this  act;  and  the  provisions  of  that  section  and  of  section 

437  of  this  act,  relating  to  the  service  of  a  summons,  apply  to  the 
service  of  a  citation;  pursuant  to  an  order  made  as  prescribed 
in  this  section. 

I  2522.  [Am'd,  18S1.J    Serviee  by  publtcatlon,  ete. 

The  surrogate,  from  whose  court  a  citation  is  issued,  may 
make  an  order,  directing  the  service  thereof  without  the  State, 
or  by  publication,  in  either  of  the  following  cases: 

1.  Where  it  is  to  be  served  upon  a  foreign  corporation,  or 
upon  a  person  who  is  not  a  resident  of  the  State. 

2.  Where  the  person  to  be  served,  being  a  resident  of  the 
State,  has  departed  therefrom  with  intent  to  defraud  his  cred- 
itors, or  to  avoid  the  service  of  process. 

3.  Where  the  person  to  be  served,  whether  an  adult  or  an 
infant,  is  a  resident  of  the  State,  but  is  temporarily  absent 
therefrom. 

4.  Where  the  person  to  be  served  is  a  resident  of  the  State, 
or  a  domestic  corporation,  and  an  attempt  was  made  to  serve  a 
citation,  issued  from  the  same  surrogate's  court,  upon  the  pre- 
sentation of  the  same  petition;  before  the  expiration  of  the 
limitation  applicable  to  the  enforcement  of  the  claim  set  forth 
in  the  petition,  as  fixed  in  chapter  fourth  of  this  act;  and  the 
limitation  would  have  expired  within  sixty  days  next  preceding 
the  application  for  the  order,  if  the  time  had  not  been  extended 
by  the  attempt  to  serve  the  citation. 

Bee  I  2626,  post. 

I  2523.  Id.  I   upon  persona  nnkno^wn^   etc. 

The  surrogate  may  also  make  an  order,  directing  the  service 
of  a  citation  without  the  State,  or  by  publication,  in  either  of 
the  following  cases: 

1.  Upon  a  party  to  whom  a  citation  is  directed,  either  by  his 
full  name  or  part  of  his  name,  where  the  surrogate  is  satisfied. 
by  affidavit,  that  the  residence  of  that  party  cannot,  after 
diligent  inquiry,  be  ascertained  by  the  petitioner. 
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2.  Upon  one  or  more  unknown  creditors,  next  of  kin,  legatees, 
heirs,  devieees,  or  otlier  persons  included  in  a  class,  to  whom  a 
citation  has  been  directed,  designating  them  by  a  general  de- 
scription, as  prescribed  in  this  a'rticle. 

I  JI5a4.  [Am'd,  1881,  1809.]  Or4er,  ivhen  and  1io«t  niAfle; 
oonteats  thereof. 

Where  an  order,  directing  the  seryice  of  a  citation  without  the 
State,  or  by  publication,  is  made  as  prescribed  in  either  of  the 
last  two  sections,  the  party  appUiug  therefor  must  produce  proof, 
by  aflSdavit  or  otherwise,  to  the  satisfa.ctioiL  of  the  surrogate, 
that  the  case  is  one  of  those  specified  iu  those  st^ctions.  The 
order  must  direct  that  service  of  the  citation,  uiwn  the  person 
named  or  described  In  the  order,  be  made  by  publication  of  the 
citation  in  two  newspapers,  designated  as  prescribed  in  tJiis  arti- 
cle, unless  from  the  petition  it  appears  that  the  estate  amounts  to 
less  than  two  thousand  dollars,  in  which  eai^e  only  one  newspapi^r 
shall  he  designated,  for  a  specified  time,  which  the  surrogate  deems 
reasonable,  not  less  than  once  in  each  of  six  successiTe  weeks; 
or,  at  the  option  of  the  petitioner,  by  delivering  a  copy  of  the  cita- 
tion, without  the  State,  to  each  person  so  named  or  described, 
in  person,  and  if  the  person  to  be  served  is  an.  infant  under  the 
age  of  fourteen  years,  also  to  the  person  with  whom  he  id  so- 
journing or,  if  the  service  is  made  upon  a  corporation,  to  an  officer 
thereof  specified. in  section  four  hundred  and  thirty-oue  or  four 
hundred  and  thirty-two  of  this  act  }t  must  also  contain  either 
a  direction  that  on  or  before  the  day  of  the  first  publication,  the 
petitioner  deposit,  in  a  specified  post-office,  a  copy  of  the  citation 
and  of  the  order,  contained  in  a  securely  closed  j>()st-paid  wrapper, 
directed  to  the  person  to  be  served,  at  a  place  speMfied  in  the 
order,  and,  if  the  person  to  be  served  is  an  infant  under  the  age 
of  fourteen  years,  a  further  copy,  likewise  contained  In  a  securely 
closed  post-paid  wrapper,  directed  to  the  person  with  whom  such 
infant  Is  sojonrning  or,  a  statement  that  the  surrogate,  being 
satisfied,  by  the  affidavit  upon  which  the  order  was  granted,  that 
the  petitioner  cannot,  with  reasonable  diligence,  ascertain  a  place 
or  places  where  the  person  to  be  served  would  probablv  receive 
matter  transmitted  through  the  post-office,  dispenses  with  the  de- 
posit of  any  papers  therein. 

6«e  1 440,  ante ;  L.  1899,  ch.  006.    In  effect  Sept.  1. 1999 

I  flttSO.  [Am'd,  18S2.]  "What  time  i-e«aire«  ter  delivelry 
•f  eopy,  etc. 

Where  service  is  made  by  delivering  a  copy  of  the  citation 
without  the  Ptate,  pursuant  to  an  order  made  as  prescribed  In 
the  last  section,  it  mnst  be  made,  If  within  the  United  BtfttM, 
at  least  thirty  days.  If  without  the  United  States,  at  least  forty 
dars,  before  the  return  day  of  the  citation.  Proof  of  publieatlon. 
deposit  or  delivery  may  be  made  as  prescribed  in  sectkm  444 
of  this  act. 

See  M  439.  440,  ante;  L.  1837.  oh.  4fiO.  8;  T*.  1840,  ch.  M4,^#  1  (4  Mm. 
487):  L;  1883.  ch.  362  (6  Edna.  J34>;  2  R.  S.    W,  62,  Sf  89.  84  i%  Bam.  «1). 

■ 

i  asat.  Service  nwton  a,  corponttlon,  Imfaaty  lupntle,  etc. 

Service  of  a  citation  must  be  made  upon  an  infant  under  th* 
ag#  of  fourteen  years,  a  person  judicially  declared  to  he  incom- 
petent to  manage  his  affairs  by  reason  of  lunacy,  idiocy,  or 
habitual  drunkenness,  or  a  corporation,  in  the  manner  prescpibea 
for  personal  serrice  of  a  summons  upon  suqIi  a  poNom  09 
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A  rorporntion,   in   article  first   of  title  first  of  chapter  fifth   of 
thlf)  act. 

L.   1870.  eh.  693   (0  Edm.   490).    Bee  (|  436.  431  and  4311.  ante. 

I  2527.  Id.f  upon  iikfant.  ^tc.}  nadftloi&fil  requlrenient  fn 
certain  cuieM. 

"Where  a  person,  cited  or  to  be  cited,  ir  an  infant  .of  the  age 
of  fourteen  years  or  upwards,  or  where  the  surrogate  Ijas,  in  his 
opinion,  reasouiible  ^jroundn  to  believe,  that  a  person,  cited  or 
to  be  cited,  is  an  habitual  drunkard,  or  for  any  cause  mentally 
incapable  adequately  to  protect  his  rights,  although  not  judicially 
declared  to  be  incompt^tent  to  manage  his  affairs,  the  surrogate 
mav,  in  his  discretion,  with  or  without  an  application  therefor, 
mid  in'  the  interest  of  that  person,  make  an  order  requiring  that 
a  copy  of  the  citation  be  delivered,  in  iM^half  of  that  person,  to 
a  person  designated  in  the  order;  and  that  service  of  the  cita- 
tion shall  not  be  deemed  complete  until  such  delivery.  Where 
the  person,  cited  or  to  be  cited,  is  an  infant  under  the  age  of 
fourteen  years,  or  a  person  judicially  declared  to  be  incompetent 
to  manage  his  affairs,  by  reason  of  lunacy,  idiocy,  or  habitual 
drunkenness,  and  the  surrogate  has  reasonable  ground  to  believe 
that  the  interest  of  the  person,  to  whom  a  copy  of  the  citation 
was  delivered,  in  behalf  of  the  infant  or  incompetent  person, 
is  adverse  to  that  of  the  infant  or  incompetent  person,  or  that 
for  any  reastm,  he  is  not  a  fit  person,  to  protect  the  latter's 
rights,  the  surrogate  may  likewise  make  such  an  order:  and 
as  a.  part  thereof,  or^by  a  separate  order,  made  in  like  manner 
at  any  stage  of  the  proceedings,  he  may  appoint  a  special 
guardian  ad  litem  to  conduct  the  proceedings  In  behalf  of  the 
incompetent  person,  to  the  exclusion  of  -the  committee,  and  with 
the  same  powers,  and  subject  to  the  same  liabilities,  as  a  com- 
mittee of  the  property. 

L.   1872,  ch.   69;j    (0  E<li».   420). 

I  2S2S.  fAiti'il,   IWNI,   1011.1    Appearancei   how  made,  and 
effect   thereof. 

In  a  surrogate's  court,  a  party  of  full  age  may,  unless  he  has 
been  judicially  declared  to  be  incompetent  to  manage  his  affairs, 
proHccute  or  defend  a  special  proceeding,  in  person  or  by  attorney 
regularly  admitted  to  practice  in  the  courts  of  record,  at  his 
election,  except  in  a  pnx*eeding  to  punish  him  for  contempt,  or 
where  he  is  required  to  appear  in  person,  by  special  provision  of 
law,  or  by  a  special  order  of  the  surr(»gate.  The  issue  and  service 
of  a  citation  may  be  waived  either  before  or  after  the  filing  of  the 
petition  in  such  proceeding  by  a  party  in  any  proceeding  by  an 
instrument  in  writing,  ncknowledge<l  or  approved  as  a  deed  enti- 
tled to  be  recoriled,  or  by  personal  appearance  or  by  his  attorney 
with  written  authoriKatitui  executed  and  acknowledged  as  a  dticd 
and  filed  in  tho  office  of  the  surrogate.  The  appearance  of  a 
party  against  whom  a  citation  has  been  it»sqed,  has  the  same 
effect  as  the  appeai'ance  of  a  defendant  in  an  action  brought  in 
the  supreme  court. 

U  1^(06.  Ob.  070;  L.  lOU.  c|i.  330,  in  ofTeot  Sept.  1,  1011.  See  ||  59, 
421,    7aG-H02,   ante. 

5  252».  (Ucji)(>aled  by  L.  1009,  ch.  85.  See  Consolidated  Lawpi, 
tit.  Judiciary  Law,  §  472.] 

I   2S30.   Special    aruardlnn;    when    to    be    appointed. 

Where  a  party,  who  is  an  infant,  does  not  appear  by  his  gen- 
eral guardian;  or  where  a  party,  who  is  a  lunatic,  idiot  or  habitual 
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drunkard,  do«H  not  apin^ur  by  his  committee,  th<>  Hurrogatc  must 
appoint  a  C(>mpett*nt  and  rt»sp(msil)le  person,  to  appear  as  spei'ial 
guardian  for  cnat  part3\  Where  an  infant  appears  by  his  general 
guardian,  or  where  a  lunatic,  idiot,  or  habitual  drunkard,  appears 
by  his  committee,  the  surrogate  must  inquire  into  the  facts,  and 
must,  in  like  manner,  appoint  a  special  guardian,  if  there  is  any 
ground  to  suppose  that  the  interest  of  the  general  guardian  or 
committee  is  adverse  to  that  of  the  infant,  or  incompetent  per- 
son: or  that  for  any  other  reason,  the  interests  of  the  latter 
require  the  appointment  of  a  special  guardian.  A  person  cannot 
be  appointed  such  a  special  guardian,  unless  Ws  written  consent 
is  filed,  at  or  before  the  time  of  entering  the  order  appointing  him. 

S(>e  2  R.  S.  100.  S  3  (2  VAm.  104),  aui'd:  L.  1837.  cli.  460.  |  38  (4  Bdm. 
4U4);  L.  IS68.  cli.  »02.  S  0  (0  K«Iin.  120);  U  1870.  cli.  170,  |  4  (7  Bdm. 
OUr>)  ;  L.  1872,  ch.  G»3.  I  2  (9  Kdm.  421). 

i'^'^.'.  fi  2331.  Notice  of  proceedlns:*  to  appoint  speclo,!  arnard* 
.   ^^.,4an. 

^  i/i/-.'  Where  a  person,  other  than  the  infant,  or  the  committee  of  the 
incouipetent  person,  anplies  for  the  appoiutmeut  of  a  special 
guardian,  as  prescribeii  in  the  last  section,  at  least  eight  days* 
notice  of  the  application  must  be  personally  served  upon  the 
infant,  or  incompetent  irtsou,  if  he  is  within  the  State,  and  also 
upon  the  committee,  if  any,  in  like  manner  as  a  citation  is  re- 
quired by  law  to  be  served.  But  except  in  a  case  specified  in  title 
fifth  of  this  chapter,  the  surrogate  niaj',  by  an  order  to  show 
cause,  prescribe  a  shorter  time,  and  direct  the  servi<*e  of  the 
order  to  be  made  in  such  a  manner  as  he  deems  proper.  The 
application  may  be  made  at  the  time  of  presenting  the  petition, 
and,  ill  that  case,  the  order  to  show  cause  may,  in  the  surrogate'^ 
discretion,  accompany  the  citation. 

2  R.  8.  100,  I  4  (2  Edm.  104);  L.  1837,  ch.  409.  |  87  (4  ESdiB.  494). 
a::i'«l. 

1  2S32.  Proof  of  service  of  citatlont  ■abpoena*  etc. 

Proof  of  service  of  a  citation,  or  a  subpoena,  issued  from  a 
surrogate's  court,  must  be  made  in  the  inauuer  prescribed  by  law, 
for  proof  of  service  of  a  summons  issued  out  of  the  supreme 
court.  In  every  other  case,  proof  of  service  must  be  made  by 
attidavit;  or,  where  the  pers<m  served  is  of  full  age  and  not  in- 
competent, by  a  written  admission  signed  by  him,  accompanied 
with  proof,  by  attidavit  or  otherwise,  of  the  genuineness  of  his 
signature. 

2  R.  S.  228,  I  0   (2  Kdm.  232);  L.   1837,  ch.  4G0.  {  9  (4  Edm.  488). 

I  258:1.  1%'rlttcn  pleadinflra  may  be  reanlred. 

The  surrogate  may,  at  any  time,  require  a  party  to  file  a  writ- 
ten petition  or  answer,  containing  a  plain  and  concise  statement 
of  the  facts  coiistltuting  his  chiini,  objection  or  defence,  and  a 
demand  (»f  the  decree,  order,  or  other  relief,  to  which  he  supposes 
himself  to  be  entitled.  The  surrogate  ma}'  require  the  petition 
or  answer  to  Ik*  verified,  and  a  coi)y  thereof  to  be  served  upon 
any  other  person  interesttnl.  A  party  who  fails  to  comply  with 
such  requirement  may  be  treated  as  a  party  in  default.  Except 
where  siich  a  n»quirement  is  made,  or  in  a  case  where  a  written 
petition  is  expressly  required  by  this  act,  a  petition,  or  the  answer 
thereto,  may  be  i)resente<l  orally:  in  which  case,  the  substance 
thereof  must  be  entered  in  the  records  of  the  courts. 
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i  2534.  Verification  thereof.  c>-^  ;>f.  ff^^^ 

The  provisions  of  sections  523.  524,  525,  and  526  of  this  act  ^^m^^i 
apply  t(>  a   verification  made  pursuant   to  this   chapter,   and   to 
the  petition  or  other  paper  so  verilied,  where  they  can  be  h<j  ap- 
plied in  substance^  withoat  regard  to  the  form  of  the  proceeding. 

Sec  I  2749.   post. 

I  2Q36.  Pablleatlon  of  citation,  etc. 

Where  a  provision  of  this  chapter,  or  an  order  made  pursuant 
to  such  a  provision,  directs  the  publication  of  a  citation.  notici>  or 
other  paper,  or  the  service  thereof  by  publication,  the  publication 
must  be  made  in  a  newspaper  published  in  the  county.  The 
surrogate  may,  also,  in  his  discretion,  direct  the  publication 
thereof  in  any  other  newspai>er  published  in  the  same  or  another 
county,  as  he  deems  proper,  for  the  pur]w)se  of  pving  notice  to 
the  persons  intended  to  be  served  or  notified.  If  no  newspaper 
is  published  in  the  county,  the  citation,  notice,  or  other  paper, 
must  be  published  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  re<iuired  by  law  to  be  published. 

L.  1874,  ch.  437  (0  Edm.  918) ;  2  R.  8.  107.  part  of  |  40  (2  Edm.  111). 

I  asse.  [Repealed  by  L.  1900,  ch.  572.  In  effect  Sept.  1, 
1900.J 

I  2587.  FAitt'd,  1R82,  liM>8,  tfMH>.l  Money  paid  Into  court 
and  secnrltlea  talcent  Itow  disposed  of. 

Where  a  statute  requires  the  payment  of  money  into,  or  the 
depf)8it  of  a  security  with  the  surrogate's  court,  or  the  deposit  of 
a  security  for  the  payment  of  money,  with  the  surrogate,  the 
same  must  be  paid  to  or  deposited  with  the  county  treasurer  of 
the  county  to  the  credit  of  the  beneficiary,  or  of  the  estate,  or  of 
the  special  proceeding;  unless  the  statute  contains  special  diret*- 
tions  for  another  disposition  thereof.  Each  security  so  deposited 
with  the  coxmty  treasurer  must  be  held  and  disposed  of  by  hini, 
subject  to  the  direction  of  the  surrogate's  court;  exc-<»pt  that  he 
must,  unless  otherwise  so  directed,  collect  the  principal  aiul  In- 
terest secured  thereby.  AH  money  collected  by  or  paid  to  tlie 
county  treasurer,  as  pescribed  by  this  section,  must  be  held, 
man«aged,  invested  and  disposed  of  by  him.  in  like  manner  as 
money  paid  into  the  supreme  court  in  an  action  pending  therein. 
The  regulations,  contained  in  the  general  rules  of  practice,  as 
81>ecified  in  subdivision  eight  of  section  four  of  the  state  finance 
law,  and  the  provisions  of  title  third  of  chapter  eight  of  this  aci, 
apply  to  money  paid  to  and  securities  deposited  with  the  county 
treasurer,  as  prescribed  in  this  section;  except  that  the  suvro- 
gate's  court  exercises,  with  respect  thereto,  or  with  respect  to  a 
security,  in  which  any  of  the  money  has  been  invested,  or  uiK>n 
which  it  has  been  loaned,  the  power  and  authority  conferred  upon 
the  supreme  court  by  section  seven  hundred  and  forty-seven  of 
this  act. 

Am'd  by  L.  1908,  ch.  183;  L.  1909.  ch.  63.  |  3,  and  ch.  240.  |  84. 
See  note  72  of  notes  of  Board  of  Statutory  ConHolidatlon  at  end  of  code. 

I  2B88.   Certain   proirinlona  made   applicable   to   proceed-'°A  ^2.7^' 
inarii  In  aarroffatea*  courts. 

Except  where  a  contrary  intent  is  exi^ressed  in,  or  plainly  im- 
plied from  the  context  of,  a  provision  of  this  chapter,  the  follow- 
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f  2S14.   f  Am*d,  1900.]  Definition     of    expreatiilonM    n»ed   in 
tblM  chapter. 

In  constrning  the  provisions  of  this  chapter,  the  following  rules 
must  be  observed,  except  where  a  contrary  intent  is  expressly 
declared  in  the  provision  to  be  construed,  or  plainly  apparent 
from  the  context  thereof: 

1.  The  word,  "  intestate  "  signifies  a  person  who  died  without 
leaving  a  valid  will;  but  where  it  is  used  with  respect  to  par- 
ticular property,  it  signifies  a  person  who  died  without  effectually 
disposing  of  that  property  by  will,  whether  he  left  a  will  or  not. 

2.  The  word,  "  assets  "  signifies  personal  property  applicable  to 
the  payment  of  the  debts  of  a  decedent. 

3.  [Am'd,  1800.]  The  word  "  debts  "  includes  every  claim  and 
demand,  upon  which  a  judgment  for  a  sum  of  money,  or  direct- 
ing the  payment  of  money,  could  be  recovered  in  an  action;  and 
the  word  **  creditor  *'  includes  every  person  having  such  a  claim 
or  demand,  any  person  having  a  claim  for  expense  of  administra- 
tion, or  any  person  having  a  claim  for  funeral  expenses. 

L.  1900,  ch.  120.    In  effect  Sept  1,  1900. 

4.  The  word,  "  will "  signifies  a  last  will  and  testament,  and 
includes  all   the   codicils   to  a  will. 

5.  The  expression  "  letters  of  administration/'  includes  letters 
of  temporary  administration. 

0.  The  expression,  *'  testamentary  trustee,"  includes  every  per- 
son, except  an  executor,  an  administrator  with  the  will  annexed, 
or  a  guardian,  who  is  designated  by  a  will,  or  by  any  competent 
authority,  to  execute  a  trust  created  by  a  will;  and  it  includes 
such  an  executor  or  administrator,  where  he  is  acting  in  the 
execution  of  a  trust  created  by  the  will,  which  is  separable  from 
his  functions,  as  executor  or  administrator. 

7.  The  word,  "  suiTogate,'*  where  it  is  used  in  the  text,  or  in  a 
bond  or  undertaking,  given  pursuant  to  any  provision  of  this 
chapter,  includes  every  ofllcer  or  court  vested  by  law  with  the 
functions  of  surrogate. 

8.  The  expression,  **  judicial  settlement,"  where  it  is  applied  to 
an  account,  signifies  a  decree  of  a  surrogate's  court,  whereby  the 
account  is  made  conclusive  upon  the  parties  to  the  special  pro- 
ceeding, either  for  all  purposes,  or  for  certain  purposes,  specified 
in  the  statute;  and  an  account  thus  made  conclusive  is  said  to 

be  "judicially  settled," 
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0.  The  expression,  "  iiitepniediate  account,"  denotoH  an  acconnt 

Hied  in  th«  surrosate^s  office,  for  the  puri>OHe  of  disclosing  the  actc 

'of  the  person  acconntinK*  and  the  condition  of  the  estate  or  fund 

in  his  hands  and  not  made  the  subject  of  a  judicial  settlement. 

IOl  The  expression,  "upon  th^e  return  of  a  citation,"  where  it 
is  used  in  a  provision  requiring  an  act  to  be  done  in  the  surro- 
Knte*8  court,  relates  to  the  time  and  place  at  which  the  citation 
IH  returnable,  or  to  which  the  hearing  is  adjourned;  includes  a 
supplemental  citation,  issued  to  bring  in  a  party  who  ought  to 
be,  but  has  not  been  cited;  and  implies  that,  before  doing  the 
act  specified,  due  proof  must  be  made,  that  all  persons  required  to 
be  cited  have  been  duly  cited. 

11.  The  expression,  "  person  interested,"  where  it  is  used  in 
connection  with  an  estate  or  a  fund,  includes  every  person  en- 
titled, either  absolutely  or  contingently,  to  share  in  the  estate  or 
the  proceeds  thereof,  or  in  the  fund,  as  husband,  wife,  legatee, 
next  of  kin,  heir,  devisee,  assignee,  grantee  or  otherwise,  except 
as  a  creditor.  Where  a  provision  of  this  chapter  prescribes  that 
a  person  interested  may  object  to  an  appointment,  or  may  apply 
for  an  inventory,  an  account,  or  increased  security,  an  allegation 
of  his  interest,  duly  verified,  suffices,  although  his  interest  is  dis- 
puted; unless  he  has  been  excluded  by  a  judgment,  decree  or 
other  final  determination,  and  no  appeal  therefrom  Is  pending. 

12.  The  term,  **  next  of  kin,"  includes  all  those  entitled,  under 
the  provisions  of  law  relating  to  the  distribution  of  personal 
property,  to  share  in  the  unbequeathed  residue  of  the  assets  of  a 
decedent  after  payment  of  debts  and  expenses,  other  than  a  sur- 
viving husband  or  wife. 

13.  The  expression,  **  real  property,"  includes  every  estate,  in- 
terest, and  right,  legal  or  equitable,  in  lauds,  tenements,  or  here- 
ditaments, except  those  which  are  determined  or  extinguished  by 
the  death  of  a  person  seized  or  possessed  thereof,  or  in  any  man- 
ner entitled  thereto,  and  except  those  which  are  declared  by  law 
to  be  assets.  The  word,  **  inheritance,"  signifies  real  property,  as 
defined  in  this  subdivision,  Uesceuded  as  prescribed  by  law.    The 
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ixprMBioti,  '*  peraoual  property/'  slguifiev  ev«ry  kind  of  propet'tj, 
irhicii  surrive«  a  d«oedentf  other  than  real  propane  aa  deflntd  Iti 
ihii  HUbditition)  and  indudas  a  right  of  actioft  eoafarrsd  by 
iQMdal  itatutory  provltion  upon  an  executor  or  •daribiatratoif. 

•2  ft.  S.  M,  I  tl  (i  Cdm.   70)   and  feubd.   13;  1    It.  8.  Y64.  |  St  (1  iBdiii. 
'^^  «34b 
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TSTLE  Xi. 

PTOir|«lQ»B  relftting  f ene^pally  tP  th«  PTOOfwfli^gsf  In  aurro- 
|^t«9'  pourts,  and  to  ftppe^48  'rqm  tlioso    courts. 

AfUd^l.  ^rowif   «n4    aefvice    tlMraof;    afip8#ffii«9«    ^q^    Jol|i4ev    of    Uwm«; 
mliicenftn^aafi   regalatiuns    of  t)''«(*tlofi. 
8.  Hearing;    Incladlng   trial   hy  jury  and   reference. 
8.  Decrees  and  orders:  and  tbe  enforcement  thereof.     Costs  and  fees. 

5.  PrdrfsVoi^    )!i^^^^l*f    ginerally    to    Utters :    and    geneniUy    to    ex- 
evUtpr^,  ^dqiinlatrfitQrb,  guardiaiib,  aj)4  testao^entary  trustees. 

ARTICU3  FIRST. 

Prooeir^j  ffikf  service  thereof;  appearance,,  and  joinder  of  issue; 

mMcellaneous  regulation  of  practice. 

See.  991 B.  PfeeeM;  liow  eteetited  and  returnable. 

t616.  PTQceedliiM  to  be  eaadmeneed  by  citation. 

2S17.  Id.  I  wltblm  ttie  statute  of  UmlUtlons. 

99^8.  Persona   conatUutlns  4   olaim;    when   tq  be   cited;    citation   wbeq 

some  are   uQltnown. 
2S10.  Contents  of  citation.  )'[ 

t5|Q.  OitAtioQ:  liow  perved  in  the  State. 
SSj^U  Sqbstitu^   for   pefMDJi)  «ervic*o   upoD   a   resident. 
2524S.  Sertiqc  biy  pulilicntion,  etc. 
aSaB.  Id. ;  (ipoti  pfrsoqs  unknown,  ete. 
2Sft4.  €>rder:  wbte  and  bow  maoe;  contents  thereof. 
'1,  WJi^t  tt«)0  Required  for  dellTory  of  w>py,  etc. 
SerTlfie   upon    a   corporation.    Infant,    lunatic,    otc. 
Id. ;  npofi  infant,  etc. ;  additional  reqiilrrment  iu  certain  cases. 
IS.  Appearance;   htnr  made,   and   effect  thoroof. 
19.  $urP0fate*8  father  or  son  not  to  pmoliop  before  hln. 

J.  ipeciiiL  gvArdlan-,  wi^en  to  be  anpoiqtefl. 
.  Notice  oX  proceedings  to  appoint  special  guardian. 
.  Proof  of  service  of  citation,  spbpo^na,  etc. 
1138.  vy'vitten  pleadin#i  miiy  ht  veqalMd. 

Puhlicapon  qf  citatlop,  etc, 
\3fi.   f^epo4le<^.\ 
2II9T.  Money  puld  into  court  a«d  seenritlei  taken,    how  disposed  of. 
2538.  Certain    provlslgns   DMKle    ftppllMble    to   procsedtugp   Iq   surrogn^es* 
ooprtn. 

I  2510.  PLocea«|   hoipr   executed   «n4   retiirn«ble. 

A  citntioD  or  otjier  mandate  of  a  mirromte's  court  tniiBt,  ex- 
cept whete  it  Is  otherwise  specially  prescribed  by  law,  be  n^ade 
retnrnabie  before  the  uurro^ate  from  whose  court  ft  was  issued, 
antj  tnay  be  served  or  executed  Ip  any  county.  A  warrant  of 
attachment  fiiuRt  be  directed  to  the  «herifiF  of  the  surrogate's 
county;.' Who  piajr  execute  it  in  any  county,  and  must  convey  the 
person  arre.<5ter(  to  the  nl^cc  where  it  is  retprnable, 

L.  1837,  eh.  4^0,  ||  6d,  07   (4  Bdm.  i^S). 

I  291G.  Proceed ini^ii  to  |»e  CQinii|^n<^^4  hf  cttatlpn. 

B-tcept  in  ri'cnse'  where  It  is  otherwise  specially  prescribed  by 
law,  a  special  proceeding  iq  a  surrogate's  court  must  be  com- 
menced by  the  Service  of  a  citation,  issued  upon  the  presentation 
of  a  petition.  But  upoq  the  presentation  of  tlie  petition,  the 
court  (icquires  Jurisdiction  to  do  any  act,  which  may  be  done 
before  actual  service  of  the  citation. 

Bee  II  ±5%^  and  25^3,  post 

The  prcHcutntion  of  a  potltlun  ih  deeujetj  the  comtwenpera^nt 
of  a  spocigl  proceeding,  within  the  meaning  of  any  provifijuu 
or  XMn  act,  wfiich  limits  the  tipje  for  thp  commencepieut  thereof. 
Bnt  in  order  to  entitle  the  petitioner  to  the  bepept  of  this 
sectioD,  a  citatloQ  issued  upon  the  presentation  of  tlie  petition, 
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must,  within  sixty  days  thereafter,  be  served,  as  prescribed  in 
section  2o20  of  this  act*  upon  the.  ad  verse  party,  or  upon  oiie.  of 
two  or  more  adverse  parties,  who  are  jointly  liable,  or  other- 
wise united  in  interest;  or,  within  the  same  time,  the  first  publi- 
cation thereof  ninst  be  made,  pursuant  to  an  order  made  as 
prescribed  in  section  2522  of  this  act. 
See  fli  399  and  400,   ante. 

i  2B18.  [AmM,  1008.1  .  Pemons  conntltatlnff  m  elaUf  whMi 
to  be  cited}  cltAtlon  Trhen  Home  are  anknovrn. 

Where  it  is  prescribed,  in  any  provision  or  this  chapter,  that 
a  petition  must  pray  that  a  person,  or  that  creditors,  next  of  kin, 
legatees,  heirs,  4®visees,  or  other  persons  constitutiuif  a  cla!<>s, 
may  be  cited  for  any  purpose,  all  those  persons  are  necessary 
parties  to  the  special  proceeding.  Where  persons  to  be  cited 
constitute  a  class,  the  petitioner  must  set  forth,  iu  an  adidavit, 
the  name  of  each  of  them,  unless  the  name,  or  part  of  the  name, 
of  one  or  more  of  them  cannot,  iifter.  diligent  inquiry,  be  ascer- 
tained by  him;  in  which  case,  that  fact  must  be  set  forth  and  he 
may  also  allege  that  there  may  be  others  whose  existence  is  un- 
known to  him;  and  the  surrogate  must,  thereupon,  inquire  into 
the  matter.  For  the  purpose  of  the  inquiry,  he  may,  in  his  dis- 
cretion, issue  a  subpoena,  requiring  any  person  to  attend  before 
him  to  testify  resi>ecting  the  matter.  If  be  in  satisfied,  of  the 
reasonable  diligence  and  good  faith  of  the  petitioner  the  citation 
may  be  directed  to  the  persons,  whose  names  are  unascertained 
and  also  to  all  other  ixtsous  belonging  to  such  classes  by  a 
general  description,  showing  their  connection  with  the  decedent, 
or  interest  in  the  property  or  matter  in  question;  or  other  suffi- 
cient identification.  A  citation,  thus  directed,  has  the  same  force 
and  effect,  as  if  it  was  directed  to  the  persons  intended,  by  their 
names;  and  where  the  persons  so  intended  are  dniy  cited,  in  any 
manner  prescribed  by  law,  the  decree  binds  thera.  as  if  they  were 
namc^d  in  the  citation.  A  petition,  duly  verified,  is  deemed  an 
affidavit,  within  the  meaning  of  this  section. 

2  R.  S.  74.  I  26  (2  Bdm.  76).  Am'd  by  L.  1908,  eh.  272.  In  effect 
Sept.   1,   1908. 

I  2510.  Contents  of  dtntlon. 

A  citation  must  be  made  returnable  upon  a  day  certain,  desig- 
nated therein,  not  more  than  four  months  after  the  date  thereof; 
and  must  specify  whose  estate  or  what  subject-m'atter  is  in 
question.  The  names  of  all  the  persons  to  be  cited,  as  far  as 
they  can  be  ascertained,  must  be  contained  in  the  citation. 
Where  the  name,  or  part  of  the  name,  of  either  of  them  cannot 
be  ascertained,  that  fact  must  be  stated  in  the  citation. 

L.   1837,  cb.   460,   |   7   (4  Edm.   487). 

I  2»20.  [Am'd,  1013.1      CitaHoni  how  served  In  tbe  stnte. 

Except  where  special  provision  is  otherwise  made  by  law, 
service  of  a  citation,  within  the  state,  must  be  made  upon  an 
adult  person,  or  an  infant  of  the  age  of  fourteen  years  or  up- 
wards, by  delivering  a  cojiy  thereof  to  the  person  to  be  served, 
or  by  leaving  a  <'opy  at  his  residence,  or  the  place  where  he  so- 
journs, with  a  person  of  suitable  age  and  discretion,  under  such 
circumstances,  that  the  surrogate  has  good  reason  to  believe 
that  the  copy  came  to  his  knowledge,  in  time  for  him  to  attend 
at  the  return  day.  A  citation  must  be  so  served,  if  within  the 
county  of  the  surrogate,  or  an  adjoining  county,  at  least  eight 
days  before  the  return  day  thereof;  if  in  any  other  county, 
at  least  fifteen  days  before  the  return  day;  unless,  in  either  case, 
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the  person  served,  being  an  adult,  and  not  incompetent,  assents 
in  writing  to  a  service  within  a  shorter  time.  Any  person,  al- 
though a  party  to  the  special  proceeding,  may  serve  a  citation. 
Upon  an  accounting  or  judicial  settlement  of  an  executor  or  ad- 
ministrator, where  the  number  of  creditors  or  persons  claiming 
to  be  creditors,  residing  within  the  state  of  New  York,  ut>on 
whom  citation  is  required  to  be  served,  exceeds  fifty,  service 
thereof  may  be  made  upon  them  by  publication  thereof  in  such 
newspapers  and  for  such  a  length  of  time  as  shall  be  fixed  by  the 
surrogate  and  by  the  mailing  of  a  copy  of  such  citation  to  oach 
of  them  by  deposit  of  a  copy  thereof  in  the  postoffice,  pioierly 
enclosed  in  a  postpaid  sealed  wrapper  addressea  to  each  of  them 
at  their  last  luiown  place  of  residence,  at  least  thirty  days  prior 
to  the  return  day  thereof. 

Am*d,  L.  1913,  cb.  535.     In  effect  May  16.  1013. 

I  8521.  Substitute  for  personal  aervlce  upon  a  resident. 

Where  it  appears  by  affidavit,  to  the  satisfaction  of  the  sur- 
rogate from  whose  court  a  citation  issued,  that  proper  and 
diligent  effort  has  been  made  to  serve  it  upon  a  resident  of  the 
State,  as  prescribed  in  the  last  section:  and  that  the  person  to 
be  served  cannot  be  found,  or  if  found,  that  he  evades  service, 
so  that  it  cannot  be  made;  the  surrogate  may  make  an  order, 
directing  that  service  thereof  be  made,  as  prescribed  in  section 

436  of  this  act;  and  the  provisions  of  that  section  and  of  section 

437  of  this  act,  relating  to  the  service  of  a  summons,  apply  to  the 
service  of  a  citation;  pursuant  to  an  order  made  as  prescribed 
in  this  section. 

I  2622.  [Am'd,  1881*1    Serrloe  br  publication,  etc. 

The  surrogate,  from  whose  court  a  citation  is  issued,  may 
make  an  order,  directing  the  service  thereof  without  the  State, 
or  by  publication,  in  either  of  the  following  cases: 

1.  Where  it  is  to  be  served  upon  a  foreign  corporation,  or 
upon  a  person  who  is  not  a  resident  of  the  State. 

2.  Where  the  person  to  be  served,  being  a  resident  of  the 
State,  has  departed  therefrom  with  intent  to  defraud  his  cred- 
itors, or  to  avoid  the  service  of  process. 

3.  Where  the  person  to  be  served,  whether  an  adult  or  an 
infant,  is  a  resident  of  the  State,  but  is  temporarily  absent 
therefrom. 

4.  Where  the  person  to  be  served  is  a  resident  of  the  State, 
or  a  domestic  corporation,  and  an  attempt  was  made  to  serve  a 
citation,  issued  from  the  same  surrogate's  court,  upon  the  pre- 
sentation of  the  same  petition;  before  the  expiration  of  the 
limitation  applicable  to  the  enforcement  of  the  claim  set  forth 
in  the  petition,  as  fixed  in  chapter  fourth  of  this  act;  and  the 
limitation  would  have  expired  within  sixty  days  next  preceding 
the  application  for  the  order,  if  the  time  had  not  been  extended 
by  the  attempt  to  serve  the  citation. 

8eo  I  2626.  post. 

I  252S.  Id.;  npon  persona  nnlsaovrny  etc. 

The  surrogate  may  also  make  an  order,  directing  the  service 
of  a  citation  without  the  State,  or  by  publication,  in  either  of 
the  following  cases: 

1.  Upon  a  iiarty  to  whom  a  citation  is  directed,  either  by  his 
full  name  or  part  of  his  name,  where  the  surrogate  is  satisfied. 
by  affidavit,  that  the  residence  of  tliat  party  cannot,  after 
diligent  inquiry,  be  ascertained  by  the  petitioner. 
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2.  Upon  one  or  more  unknown  creditors,  next  of  kin,  lesrateea, 
heinB,  aevisees,  or  otlier  persona  included  in  a  class,  to  wnom  a 
citation  has  been  directed,  designating  them  by  a  general  do- 
scriptioz),  as  prescribed  in  this  article. 

I  8684.  [Am'd,  1881,  1899.]  Order,  wben  and  hovr  madei 
eontentii  tliereof. 

Where  an  order,  directing  the  service  of  a  citation  without  the 
State,  or  by  publication,  is  made  as  prescribed  in  either  of  the 
last  two  sections,  the  purty  applying  therefor  must  produce  proof, 
by  affidavit  or  otherwise,  to  the  satisfaction  of  tlie  surrogate, 
that  the  case  is  one  of  those  specified  in  those  sections.  The 
order  must  direct  that  service  of  the  citation,  upon  the  person 
named  or  described  in  the  order,  be  made  by  publication  of  the 
citation  in  two  newspapers,  designated  as  prescribed  in  this  arti- 
cle, unlesfi  from  the  petition  it  appears  that  the  estate  amounts  to 
less  than  two  thousand  dollars,  in  which  cafse  only  one  newspai)fT 
shall  b«  designated,  for  a  specified  time,  which  the  surrogate  deems 
reasonable,  not  less  than  once  in  each  of  six  successive  week»; 
or,  at  the  option  of  the  petitioner,  by  delivering  a  copy  of  the  cita- 
tion, without  the  State,  to  each  person  so  named  or  described, 
in  person,  and  if  the  person  to  be  served  is  an.  infant  under  the 
age  of  fourteen  years,  also  to  the  person  with  whom  be  lA  so- 
journing or,  if  the  service  is  made  upon  a  corporation,  to  an  officer 
thereof  specified. in  section  four  hundred  and  thirty-one  or  four 
hundred  and  thirty-two  of  this  act  }t  must  also  contain  either 
a  direction  that  on  or  before  the  day  of  the  first  publication,  the 
petitioner  deposit,  in  a  specifi(Mi  post-office,  a  copy  of  tlie  citation 
and  of  the  order,  contained  in  a  securely  closed  jx>st-pai(l  wrapper, 
directed  to  the  perf?on  to  be  served,  at  a  place  spe^'ified  in  the 
order,  and,  if  the  person  to  be  served  is  an  infant  under  the  age 
of  fourteen  years,  a  further  copy,  likewise  contained  in  a  securely 
closed  post-paid  wrapper,  directed  to  the  person  with  whom  such 
infant  is  sojourning  or,  a  statement  that  the  surrogate,  being 
satisfied,  by  the  affidavit  upon  which  the  order  w^as  granted,  that 
the  petitioner  cannot,  with  reasonable  diligence,  ascertain  a  pla^e 
or  places  where  the  person  to  be  served  would  probablr  receive 
matter  transmitted  through  the  post-office,  dispenses  with  the  de- 
posit of  any  papers  therein. 

8ee  !  440,  a&te ;  L.  1899,  oh.  606.    Iti  effect  Sept.  1. 1999 

I  86SII*  [Am'd,   188fi.]    Wkmt   tiaa*   required    ter  dellve^r 

•f  copy,  et«. 

Where  service  is  made  by  delivering  a  copy  of  the  citation 
without  the  Ptate.  pursuant  to  an  order  made  as  prescribed  In 
the  last  section,  it  must  be  made,  if  within  the  United  Statet, 
nt  least  thirty  days,  if  without  the  United  States,  at  least  forty 
dars.  before  the  return  day  of  the  citation.  Proof  of  publication, 
deposit  or  delivery  may  be  made  as  prescribed  in  section  444 
of  this  act. 

See  SS  4.TO.  440,  ante;  L.  1837.  ch.  400,  8;  L.  1840.  cb.  »4,  |  1  (4  Mm. 
487);  i.  1S6.3,  ch.  362  (6  Edpi.  134);  2  U.  S.    ©J.  62,  ff  S«,  84  (9  Bam.  81). 

i  a«aC  Serrioe  upon  a  corpomtloBi  imfaftt,  lii||«itle«  •t^ 

Service  of  a  citation  must  be  made  upon  an  infant  under  th* 
age  of  fourteen  years,  a  person  Judicially  declared  to  be  incoin- 
petent  to  manage  his  affairs  by  reason  of  lunacy,  idiocy^  or 
habitual  drunkenne«8,  or  a  corporation,  in  the  manner  prd««ribea 
for  personal  service  of  a  summons  upon  suqh  a  pariO|i»  ov  fliM 
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«    rorporation.   in   article   first  of  title  first  of  chapter  fifl 
thi»  act. 

L.   1870.   eh.  093    (0  Edm.   420).    8e^  ffi  436.  431  and  430,   ante. 

I  2.*S27.  Id.}  upon  li&fiint*  etci  «iaait|oii|||  reaitlre9ii«> 
certain  cimes. 

"VThere  a  person,  citef]  or  to  be  cited,  is  an  infant  of  th( 
of  fourteen  years  or  upwards,  or  where  the  surrogate  has,  i 
opinion,  reasonal)le  ixrounda  to  bi^Iicve.  that  a  person,  citt 
tc»  bo  cited,  is  an  habitual  drunkard,  or  for  any  cause  niei 
incapable  adeijuately  to  protect  his  rights,  although  not  judi- 
declared  to  be  incopipeteut  to  manage  his  affairs,  the  surr 
niav,  in  his  discretion,  with  or  without  an  application  thei 
and  in'  the  interest  of  that  person,  make  an  order  requiring 
a  copy  of  the  citation  be  delivered,  in  nehalf  of  that  perso 
a  person  designated  in  the  order;  and  that  service  of  the 
tion  shall  not  be  deemed  complete  until  such  delivery.  M 
the  person,  cited  or  to  be  cited,  is  an  infant  under  the  ai 
fourteen  j-ears.  or  a  person  judicially  declared  to  be  incomp 
to  manage  his  affairs,  by  reason  of  lunacy,  idiocy,  or  hal 
drunkenness,  and  the  surrogate  has  reasonable  ground  to  be 
that  the  interest  of  the  person,  to  whom  a  copy  of  the  cit 
was  delivered,  in  behalf  of  the  infant  or  incompetent  p« 
is  adverse  to  that  of  the  infant  or  incompetent  person,  or 
for  any  reason,  he  is  not  a  fit  person,  to  protect  the  la 
rights,  th(»  surrogate  may  likewise  make  such  an  order; 
as  a.  part  thereof,  or'by  a  separate  order,  made  in  like  m» 
at  any  stage  of  the  proceedings,  he  may  appoint  a  s) 
guardian  ad  litem  to  conduct  the  proceedings  in  behalf  ol 
incompetent  person,  to  the  exclusion  of  -the  committee,  and 
the  same  powers,  and  subject  to  the  same  liabiKties,  as  a 
niittee  of  the  property. 

L.   1872,  ch.    693    (9  Eclqi.   420). 

9   2528.   fAitiM,    1896,   1011.}    Appearance  $   ho'vr  made, 
elfeot   thereof- 

In  a  surrogate's  court,  a  party  of  full  age  may,  unless  h< 
been  judicially  declared  to  be  incompetent  to  manage  his  af 
proaecute  or  defend  a  special  proceeding,  in  person  or  by  att( 
regularly  admitted  to  practice  in  the  courts  of  record,  a 
election,  except  in  a  pnx'eeding  to  punish  him  for  contemi: 
where  he  is  required  to  appear  in  person,  by  special  provisii 
law,  or  by  a  special  order  oi'  the  surrogate.  The  issue  and  fie 
of  a  citation  may  be  waived  cither  before  or  after  the  filing  o 
petition  in  such  proceeding  by  a  party  in  any  proceeding  b 
instrument  in  writing,  acknowledged  or  approved  as  a  deed 
tied  to  be  recorded,  or  by  personal  appearance  or  by  bis  att< 
with  written  authoriKation  executed  and  acknowledged  as  a 
and  filed  in  the  othco  of  the  surrogate.  The  appearance 
party  against  whom  a  citation  has  been  issued,  haa  the 
effect  as  the  appeiu*ance  of  a  defendant  in  an  action  broug 
the  supreme  court. 

U    IW«.    ch.    ri70;    L.    1011,    eb.  330,   in  eflfect  Sept.    1,    1911.     Bee   I 

421,    70G-H02,    ante. 

S  2»20.     (Uei)ealed  by  L.  1909,  ch,  35.    See  Consolidated  I 
tiL  Judiciary  Law,  §  472.] 

S   2530.   Special    Kunfdian;    when    to    be    appointed. 

Where  a  party,  who  is  an  infant,  does  not  appear  by  his 
eral  guardian;  or  where  a  party,  who  is  a  lunatic,  idiot  or  hal 
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drunkard,  does  not  appear  by  his  coniinittee,  tho  surrogate  must 
^  appoint  a  cojiipeteut  uud  rpspoiiHible  person,  to  appear  as  special 

guardian  for  tnat  party.  Wh(»re  an  infant  appears  by  his  general 
guardian,  or  where  a  lunatic,  idiot,  or  habitual  drunkard,  appears 
by  his  committee,  the  surrogate  must  inquire  into  the  facts,  and 
must,  in  like  manner,  appoint  a  sx>^'^'^^l  guardian,  if  there  is  any 
ground  to  suppose  that  the  interest  of  the  general  guardian  or 
committee  is  ad-verse  to  that  of  the  infant,  or  incompetent  per- 
son; or  that  for  any  other  reason,  the  interests  of  the  latter 
require  the  appointment  of  a  special  gtiardian.  A  person  cannot 
be  appointed  such  a  special  guardian,  unless  his  written  consent 
is  filed,  at  or  before  the  time  of  entering  the  order  appointing  him. 

Sco  2  R.  S.  100,  S  3  (2  Edm.  104),  aut'd :  L.  1837,  ch.  460.  {  38  (4  Bdm. 
404):  L.  18U3,  cb.  »({2.  I  6  (G  Rdm.  12A)  ;  L.  1870,  cli.  170,  {  4  (7  Bdm. 
ttt>5)  ;   L.    1872.   ch.   603,    |  2    (0  Edm.   421). 

a,^.^   I  §  2331.   Notice  of  proceed  I  nsm  to  appoint  apeolal  vnard- 

;ii^.(t^'^  Where  a  person,  other  than  the  Infant,  or  the  committee  of  the 
incompetent  person,  applies  for  the  appointment  of  a  special 
guardian,  as  prescribed  in  the  last  section,  at  least  eight  days* 
notice  of  the  application  must  be  personally  served  upon  the 
infant,  or  incompetent  iK»rsonf,  if  he  is  within  the  State,  and  also 
upon  the  committee,  if  any,  in  like  manner  as  a  citation  is  re- 
(^uired  by  law  to  be  served.  But  except  in  a  case  specifieil  in  title 
faith  of  this  chapter,  the  surrogate  may,  by  an  order  to  show 
cause,  prescribe  a  shorter  time,  and  direct  the  service  of  the 
order  to  be  made  in  such  a  manner  as  he  deems  proper.  The 
application  may  be  made  at  the  time  of  prt^senting  the  petition, 
and.  ill  that  case,  the  ordec  to  show  cause  may,  in  the  surrogate's 
discretion,  accompany  the  citation. 

2   R.    S.    100,    J   4    (2  Edm.    104)  ;    L.    1837,   ch.   400,    |   37    (4   Bdm.   494), 

a::i'd. 

1  2532,  Proof  of  Bejrvlce  of  citation,  subpoenat  etc. 

Proof  of  service  of  a  citation,  or  a  subpoena,  issued  from  a 
surrogate's  court,  must  be  made  in  the  manner  prescribed  by  law, 
for  proof  of  service  of  a  summons  issued  out  of  the  supreme 
court.  In  every  other  case,  proof  of  service  must  be  made  by 
atndavit;  or,  where  the  person  served  is  of  full  age  and  not  in- 
competent, by  a  written  admission  signed  by  him,  accompanie<i 
with  proof,  by  attidavit  or  otherwise,  of  the  genuineness  of  his 
signature. 

2  R.  S.  228,   I  9   (2  Edm.   232);   L.   1837,  ch.  460,   |  0  (4  Bdm.   488). 

i  2583.  Written  pleadlnjrB  may  be  required. 

The  surrogate  may,  at  any  time,  require  a  party  to  file  a  writ- 
ten petition  or  answer,  containing  a  plain  and  concise  statement 
of  the  facts  constituting  his  claim,  objectitni  or  defence,  and  a 
demand  of  the  decree,  order,  or  other  relief,  to  which  he  supposes 
himself  to  be  entitled.  The  surrogate  may  require  the  petition 
or  answer  to  be  verified,  and  a  copy  thereof  to  be  served  upon 
any  other  person  interesteil.  A  party  who  fails  to  comply  with 
such  requirement  may  be  treated  as  a  party  in  default.  Except 
where  such  a  requirement  is  made,  or  in  a  case  where  a  written 
petition  is  expressly  required  by  this  act,  a  petition,  or  the  answer 
thereto,  may  be  presente<l  orally:  in  which  case,  the  substance 
thereof  must  be  entered  in  the  records  of  the  courts. 


C.18,t.2,a.l  SERVICE  OF  PROCESS.  §§2534^8 

i  2534.  Verification  tl^ereof .  <^w~*<  ^  '  r  '  <s^ 

The  provisions  of  sections  523,  524,  525,  and  526  of  this  act  *^.a 
apply  to  a  verification  made  pursuant   to  this   chapter,   and  to 
the  petition  or  other  paper  so  verilied,  where  they  can  he  so  ap- 
plied in  substance,  without  regard  to  the  form  of  the  proceeding;. 

Sec  i  2749,  post. 

i  253S.  Piiblic«tlon  of  citation,  etc. 

Where  a  provision  of  this  chapter,  or  an  order  made  pursuant 
to  such  a  provision,  directs  the  publication  of  a  citation,  noti<v  or 
other  paper,  or  the  service  thereof  by  publication,  the  publication 
must  be  made  in  a  newspaper  published  in  the  county.  The 
surrogate  may,  also,  in  his  discretion,  direct  the  publication 
thereof  in  any  other  newspai»er  published  in  the  same  or  another 
(•♦►uuty,  as  he  deems  proper,  for  the  purpose  of  fnving  notice  to 
the  persons  intended  to  l>e  served  or  notified.  If  no  newspaper 
is  published  in  the  county,  the  citation,  notice,  or  other  paper, 
must  be  published  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  retiuired  by  law  to  be  published. 

L.   1874,  ch.  437   (0  Edm.  918) :  2  R.  8.  107,  part  of  §  40   (2  Edm.   111). 

I  2S3Q.  [Repealed  by  L.  1900,  ch.  572.  In  effect  Sept.  1, 
1900.  J 

I  2537.  rAn'd,  1882,  IftOS,  1000.1  Money  paid  into  conrt 
and  •ecnritiea  taken)  hovr  dlapoaed  of. 

'  Where  a  statute  requires  the  payment  of  money  into,  or  the 
deposit  of  a  security  with  the  surrogate's  court,  or  the  dei)oisit  of 
a  security  for  the  payment  of  money,  with  the  surrogate,  the 
same  must  be  paid  to  or  deposited  with  the  county  treasurer  of 
the  county  to  the  credit  of  the  beneficiary,  or  of  the  estate,  or  of 
the  special  procc?eding;  unless  the  statute  contains  special  direc- 
tions for  another  disposition  thereof.  Each  security  so  deposited 
with  the  county  treasurer  must  be  held  and  disposed  of  by  hinj, 
subject  to  the  direction  of  the  surrogate's  court;  excH>pt  that  he 
must,  unless  otherwise  so  directed,  collect  the  principal  and  in- 
terest Si'cured  thereby.  All  money  collected  by  or  paid  to  the 
county  treasurer,  as  pescribed  by  this  section,  must  be  held, 
mauuged,  invested  and  d'ispose<l  of  by  him.  in  like  manner  as 
niouej'  paid  into  the  supreme  court  in  an  action  pending  therein. 
The  regulations,  <'oiitained  in  the  general  rules  of  practice,  as 
8ix?cified  in  subdivision  eight  of  section  four  of  the  state  tinance 
law,  and  the  provisions  of  title  third  of  chapter  eight  of  this  act, 
apply  to  money  paid  to  and  securities  depositi^l  with  the  county 
treasurer,  as  prescribed  in  this  section;  except  that  the  surro- 
gate's court  exercises,  with  respect  thereto,  or  with  respect  to  a 
security,  in  which  any  of  the  money  has  been  invested,  or  upon 
which  it  has  been  loaned,  the  power  and  authority  conferred  upon 
the  supreme  court  by  section  seven  hundred  and  forty-seven  of 
this  act. 

Am'd  by  L.  1908.  ch.  183;  L.  1909,  cli.  63.  |  3,  and  ch.  240.  \  84. 
See  note  72  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code.         .    ^ 

S  2588.  Certain  provliiionM  made  applicable  to  proceed-'^A  •^7 
Iniir*  la  ■urroKatCB*  conrtii. 

Except  where  a  contrary  intent  is  expressed  in,  or  plainly  im- 
plied from  the  context  of,  a  provision  of  this  chapter,  the  foUow- 
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mi;  portion  of  tUj?  aot,  to  wit:  title  first,  and  article  third  ^d 
tourth  of  title  sixth,  of  chapter  eighth,  and  articles  first  and 
second  of  title  third,  of  chapter  ninth,  apply  to  surrogates*  conrta 
and  to  the  pro«feding8  therein,  so  far  aa  They  can  be  applied  to 
the  substance  and  Bobjeet-matter  of  a  proeeedisif,  without  regaH 
to  its  form. 

L.  1837,  ch.  400.  i  77  (4  Bam.  50U  ;  «  R.  S.  22;,  |  Q  (?  Bdm,  St3Q), 


c  18.  t  3,  a.  2  TESTIMONY.  |g  3W1M0 

Jteann^i  induding  trial  byjwrg  and  rrf^renc^, 

S#e.  9Bto.  TfttlBOigr  of  aged*   sick,   or   Inflnn   wltMM, 
«t9.  Id.)  Ih  attoth«t>  conntj. 
I  9141.  Dtttr  •t  bt%nofM|»h«r. 

4B4a.  How  atHutMi  ot  teotlmofty  aaCbenUeotod. 

2545.  Id.;  to  be  bound  In  Tolumeo,  etc. 

TbH.  Bequest,   etc.,   does  nql  dleqaalUr*  otc.i  wttnoM. 

Smb.  Ktfftptioiii  nnoh  a  tMai. 

2546.  Sarrogate  may   refer  qneetlona  of   fact,  or  account* 
2M7.  Trial  Yx$  jury. 

53!  Appeal  *fcom  order  tberevpon. 


Upoti  the  application  of  a  party  to  a  special  proceedfn^,  and 
upon  Bca>f»  hi  affldarit,  to  the  gatisfactlon  of  the  anrrogate, 
that  the  testimony  of  a  witness  in  bis  county,  who  is  so  agedi 
«iek»  or  infirm,  aa  to  he  unahle  to  attend  hefore  him  to  be  exatn- 
iiied«  is  material  and  neoesaalr  to  the  appHtfanl,  the  sorrogdte 
mast,  where  the  special  proceeding  was  instituted  to  procure  the 
probate  ol*  bevocadon  of  probate  of  a  will,  and  in  any  other  case, 
may*  in  his  discretion,  proceed  to  the  place  where  the  witness  is, 
and  there*  as,  in  open  court,  take  his  examination.  Buch  a  notice 
of  the  time  and  place  of  taking  the  examination,  as  the  sntrogatc 
preseribeft,  most  be  giyen,  by  the  party  applying  thetefor,  to 
each  other  party,  except  to  a  party  who  has  failed  vO  appear 
as  required  by  the  citation.  The  sutrogate  niay  also,  in  his  dis- 
cretion, require  notice  to  be  giyen  to  any  other  person  interested. 

1^  1M7.  eh.  46Q.  i  n  (4  Edn.  4B9),  am'di  U  1841»  eb.  !»,  M  1.  2.  I  (4 

f  asdo.  rAtti'd,  imi,  loii.i    ld«9  Itk  another  enntitr. 

In  a  case  specified  In  the  last  section,  except  that  the  witness 
Is  in  another  county,  where  the  witness  is  a  subscribing  witness 
to  k  will,  if  the  surrojrate  has  good  reason  to  believe  that  the 
witness  cannot  attend  before  aim,  within  d  reasonable  time,  to 
which  the  hearing  ulay  be  adjourned,  he  may  make  an  order, 
directing  that  the  wltnCs*  be  examined  before  the  surrogate  of 
the  county  in  which  he  is;  specifying  a  day,  on  or  before  which 
a  certifled  copg^  of  the  order  must  be  delivered  to  the  latter  sur- 
rogatet  dnd  directing  notice  of  the  ejcamination  to  be  given  to 
such  pefsoASt  and  in  such  manner,  as  he  thinks  proper*  A  copy 
of  the  order,  attested  by  the  seal  of  the  surrogate's  court,  must 
be  transmitted  by  him  to  the  surrogate  designated  in  the  order, 
together  with  the  original  will,  where  Uie  testimony  relates  to 
the  execution  of  a  written  will.  If  it  shall  appear  from  the  order 
that  objections  to  the  probate  of  the  will  have  been  filed,  the  lat-* 
ter  surrogate  must  thereupon,  on  the  day  specifiea  in  the  order, 
or  on  another  day  to  which  he  may  adjourn  the  examination,  take 
the  examination  of  the  witness;  but  if  it  shall  appear  from  the 
order  that  no  sucli  objections  have  been  filed,  the  latter  sum)- 

Sate  may  cause  t^e  examination  to  be  taken  by  one  of  the  clerks 
escribed  in  section  twent^v-five^  liundred  and  ten  of  this  act.  as 
if  he  possessed  original  jurisdiction  of  the  special  proceeding.  The 
sxammation,  after  it  is  reduced  to  writing  and  anhscribed  by  the 
witness  or  otherwise  duly  authenticated,  together  with  a  state- 
ment of  the  proceedings  upon  the  execution  of  the  order,  niUHt  be 
certified  by  the  surrogate  or  clerk  taking  the  examination,   at- 
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testod  b^  tho  seal  of  his  court,  jifid  peturnod  without  dchiy,  with 

the  origiual  will,  if  any,  to  the  surroKate  wlio  direi'led  the  exaiii- 

inatiou,   by  whom  all.  those  papers  niui^t  be   filed.     And   in  the 

other  caseH  named  in  said  section  two  thousand  five  hundred  an^l 

thirty-nine,' he  may  appoint  a  referee  to  take  the  testimony,  who 

shall  report  the  same  to  the  said  surrogate.     An  examination  so 

taken  has  the  same  effect  as  if  it  was  taken  before  the  latter 

surrogate. 

L.  iwn.  ch.  400,  It  13,  14  and  15.  am'd  1881  j  L.  1«11.  ch.  105,  In  effect 
Sept.  1,  1911. 

I  2041.  Dnty  of  stenoffrmplier. 

The  stenographer  of  a  surrogate's  court  must,  under  the  direc- 
tion of  the  surrogate,  take  full  stenographic  nrjtes  of  all  pro- 
ceedings, in  which  oral  proofs  are  given,  except  where  the  surro- 
gate otherwise  directs,  l^e  testimony  must  be  legibly  written 
out  at  length  by  him,  from  his  notes;  and  the  minutes  thereof, 
as  so  written  out,  must,  after  being  authenticated,  as  pveBcribed 
in  the  next  section,  l>e  filed  in  the  surrogate's  office. 

L.  l»7i.  cU  «74,  part  of  i  1  (9  Bdm.  231),  au'd.    See  Oo.  Pn>c.,  i  2de. 

t  2642.  [Am*il,  1881.]  How  ntlMwtea  of  t»stliii€Mir  ttvthen* 
tlcat«d. 

The  minutes  of  testimony  written  oat  aa  preBcribed  in  the  lant 
section,  or  taken  by  the  nurroicate,  or  under  his  direetibn,  while 
the  witness  is  testifying,  must,  before  being  filed,  be  authenti- 
cated by  the  sigaature  of  the  stenographer,  referee,  the  surrogate 
or  the  clerk  of  the  surrogate's  court,  as  the  case  may  be,  to  the 
effect  that  they  are  correct. 

L.   1877,  cb.   206.   i   8|   am'd  1881. 

I  2548.  Id.)  to  be  bound  In  volnmen,  etc. 

In  the  city  and  county  of  New  York,  in  the  county  of  KingSt 
and  in  any  other  county  where  the  supervisors  so  direct,  tne 
minutes  of  testimony  written  eut  l^y  the  stenograi^her  »iiat  be 
bound,  at  the  expense  of  the  county,  in  volumes  of  convenient 
size  and  shape,  indorsed,  **  Stenographic  minutes  ",  and  numbered 
consecutively.  Upon  the  record  of  a  decree  made  in  any  con- 
tested matter,  the  surrogate  must  cause  to  be  made  a  minute, 
referring  to  each  volume  of  the  stenographic  minutes,  and  to  the 
pages  thereof,  containing  any  testimony  relating  to  the  matter. 
^     Id,.   g|  1  and  2;  Oo.   Proc..   S  200. 

^'    \  2544.  Beiineiit,  etc.»  does  not  dii(i|ii«llfr»  etc.,  wltnoaa. 

'^'■^  "  A  person  is  not  disqualified  or  excused  from  testifying  respect- 
ing the  execution  of  a  will,  by  a  provision  therein,  whether  it  is 
beneficial  to  him  or  otherwise. 
Substitute  for  2  R.  S.  57.  65.   t  6,  and  part  of  |  00  (2  Sdm.  06). 

i  2545.  ESxceptlons  upon  a  trial. 

An  exception  may  l)e  taken  to  a  ruling  by  a  surrogate,  6pon 
the  trial  by  him  of  an  issue  of  fact,  including  a  finding,  or  a 
refusal  to  find,  upon  a  question  of  fact,  in  a  case  where  such  an 
exception  may  be  taken  to  the  ruling  of  the  court,  upon  a  trial, 
without  a  jury,  of  an  issue  of  fact,  as  prescribed  in  article  third 
of  title  first  of  chapter  tenth  of  this  act.  The  provisions  of 
that  article,  relating  to  the  manner  and  effect  of  taking  such  an 
exception,  and  the  settlement  of  a  case  containing  the  exceptions, 
apply  to  such  a  trial  before  a  surrogate;  for  which  purpose,  the 
decree  is  regarded  as  a  judgment,  and  notice  of  an  exception 
may  be  filed  in  the  surrogate's  office.  Uj)on  such  a  trial,  tiie 
surrogate  must  file   in  his  ofilce  his  decision   in  writing,  which 
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must  state,  separately,  the  facts  found  and  the  conclusions  of 
law.  Either  party  may,  upon  the  settlement  of  a  cas.,  request 
a  findintf  upon  any  question  of  fact,  or  a  ruling  upon  any  ques- 
tion of  law;  and  an  exception  may  be  taken  to  such  a  finding 
or  ruling,  or  to  a  refusal  to  find  or  rule  accordingly.  An  appeal 
from  a  decree  or  an  order  of  a  surrogate's  court  brings  up  for 
review,  by  each  court  to  which  the  appeal  is  carried,  each  de- 
cision, to  which  an  exception  is  duly  taken  by  the  appellant,  as 
prescribed  in  this  section.  But  such  a  decree  or  order  shall  not 
be  reversed,  for  an  error  in  admitting  or  rejecting  evidence,  un- 
less it  appears  to  the  appellate  court  that  the  exceptant  was 
necessarily  prejudiced  thereby. 
See  H  992-008,  ante. 

f  2546.  [Am'd,  1R06,  1899^  1908.]  Snrrosrat^  may  refer 
question  of  fact,  or  aocoant. 

In  a  special  proceeding  other  than  one  instituted  for  probate 
or  revocation  of  probate  of  a  will,  the  surrogate  may,  in  his  dis- 
cretion, appoint  a  referee  to  take  and  report  to  the  surrogate  the 
evidence  upon  the  facts,  or  upon  a  specific  question  of  fact;  to 
examine  an  account  rendered;  to  hear  and  determine  all  ques- 
tions, arising  upon  the  settlement  of  such  an  account,  which 
the  surrogate  has  power  to  determine;  and  to  make  a  report 
thereon;  subject,  however,  to  confirmation  or  modification  by  the 
surrogate.  But  no  referee  to  examine  an  accoimt  rendered, 
whether  Intermediate  or  final,  or  to  hear  and  determine  all  ques- 
tions arising  upon  the  settlement  of  such  an  account,  shall  be 
appointed,  where  the  estate  or  fund  does  not  exceed  one  thou- 
sand dollars  in  value,  or  in  any  case  where  the  item  or  items 
In  such  account  to  which  objections  have  been  made  do  not  ag- 
gregate more  than  two  hundred  dollars.  Such  a  referee  has  the 
same  power,  and  is  entitled  to  the  same  compensation  as  a  ref- 
eree appointed  by  the  supreme  court,  for  the  trial  of  an  issue  of 
fact  in  an  action;  and  the  provisions  of  this  act,  applicable  to  a 
reference  by  the  supreme  court,  apply  to  a  reference  made  as 
prescribed  in  this  section,  so  far  as  they  can  be  applied  in  sub* 
stance  without  regard  to  the  form  of  proceeding.  The  surrogate 
of  the  county  of  New  York,  may,  on  the  written  consent  of  all 
parties  appearing  in  a  probate  case,  appoint  a  referee,  or  may, 
in  his  discretion,  direct  an  assistant  to  take  and  report  the  testi- 
mony, but  without  authority  to  pass  upon  the  issues  involved 
thel-ein.  Unless  a  referee's  report  is  passed  upon  and  confirmed, 
approved,  modified  or  rejected  by  a  surrogate  within  ninety  days 
after  it  has  been  submitted  to  him,  it  shall  be  deemed  to  have 
been  confirmed  as  of  course  and  a  decree  to  that  effect  may  be 
entered  by  any  party  interested  in  the  proceeding  upon  two  days' 
notice. 

L.  1870,  ch.  359,  |  6.  am'd  1881;  L.  1895,  ch.  796;  L.  1899,  cb.  607;  L.  1908, 
128.     In  effect  Sept.  1,  1908. 

i  2547.  [Am'd,   1896,   1910.]      Trial  by  tury. 

The  surrogate  may,  in  his  discretion,  make  an  order  directing 
the  trial  by  jury,  at  a  trial  term  of  the  supreme  court  to  be  held 
within  the  county,  or  in  the  county  court  of  the  county,  of  any 
controverted  question  of  fact  arising  in  a  special  proceeding^  for 
the  disposition  of  the  real  property  of  a  decedent,  as  prescribed 
In  title  fifth  of  this  chaptt'r.     iio  must  order  such  trial  of  any 
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controverted  question  of  fact  of  whi'^h  either  pnrty  has  cousti- 

iutio&al  right  of  trial  b}-  jury,  aud  seasonably  demands  the  same. 
I^ither  of  the  surrogates  of  the  county  of  New  Vork  may,  in  nis 
discretion,  make  an  order  trausferriug  to  the  supreme  court 
any  special  proceeding  for  the  probate  of  a  will  ponding  in  said 
county.  Every  order  under  this  section  must  state  distinotlj' 
and  plainly  each  question  of  fact  to  be  tried.  The  order  is  the 
only  authority  necessary  for  the  trial  in  the  stipreme  court  of 
sucn  question.  The  verdict,  if  not  set  aside  by  tne  judge  before 
whom  the  question  is  tried,  shall  be  certitied  to  the  surro- 
gate's court  by  the  clerk  of  the  court  in  which  the  trial  took 
place,  and  shall  be  conclusive  except  upon  appeal;  oroYided,  that 
a  new  trial  may  be  granted  by  the  judge  before  wnom  the  trial 
by  jury  takes  place,  upon  motion  therefor,  to  be  made  w^ithin 
ten  days  after  the  verdict  was  rendered,  upon  exceptions  or 
because  the  verdict  is  contrary  to  the  evidence  or  contrary  to 
law,  or  is  excess! ve»  or  is  InsufHcient. 

2  R.  S.  102.  part  of  I  11  (3  Gtlm.  108).  am^d;  T^  1S47,  cb.  280*  I  45  (4 
Edin.  568).  See  I  823,  ante;  L.  18U5.  cb.  »46.  Am'd,  L.  1910. cb.  676.  In 
effect  Sept.  1,  1010. 

I  2B48.  [Repealed  by  L.  1910,  ch  576.  In  effect  Sept  1, 
1910.] 

8  8549.  [Repealed  by  L.  1910,  ch  576.  In  effect  Sept.  1. 
WIOJ 
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▲RTIOLBS  THOUI. 

Decrees  and  orders,  and  the  enforoemeni  thereof,    Oosie  tmd  $eee, 

8«c.  2660.  Deflnltloo  of  "  final  ordar  **  ud  '*  4«e«e,**  * 

2661.  Decree  settllD^  an  accoant,  to  contain  tammary  thareoC 
SHt.  |Mcr»a-«f  of^ep;  wHao  •wi4smos  •!  %nelM* 

2665.  Decree  for  money;  bow  docketed. 

2654.  Enforcement  of  decree  by  execution.  ' 

2666.  M.;  by  paniibment  for  eontmirt. 
aSM.  D«iiiitloo  of  '*  ovdfr  ";  bow  M/orcaO. 

VI.  C«it9;  b#w  |aaA»  payable. 

Id.;  wben  awarded. 

Id.;  bow  awarded. 
25<Ml.  Id.;  when  the  same  ii  In  aupteme  eout. 
2961.  Wben  mTTOgate  to  fix  amonnt  of  ooota. 
2(M2.  AdiStlmial  aUDwance  in  Mttl&ng  aeeovntf* 
2663.  Al]i>w«nce  qpon  Mto  of  real  prope^. 
2694.  I4«;  no  commlaslona  allowed. 
2665.  Fe«B  of  appraiser. 
2560.  Id.:  otber  ofllo^rs,  and  wltnessea. 

2667.  Fees  of  tbe  snrvogat*. 

I  8600.  Dca»ltto«  Of  ''  ftpul  or4«r  '*  und  **  decree.^ 

The  final  dtttermination  of  the  rights  of  tho  parties  to  a  PPOcU) 
proceeding  in  a  surrogate's  oourt,  la  atyled,  in<llft^fei|tlj»  a  mH 
order,  or  a  decree. 

I  2551.  Decree  ««ttlt|is  mu  me^QUUtf  tQ  OPtttl^tn  ^uw^mm^T 
t]iereof« 

Each  decree,  whereby  an  account  is  Judicially  settled,  mart 
contf^in.  in  the  body  thereof,  a  aummary  of  the  account  as  set- 
tled; or  must  refer  to  such  (^  summary,  whlcU  must  be  r0C<^rde4 
in  the  same  book,  and  la  4eeai6d  a  part  of  ine  decree. 

L.  1837.  Ob.  MOk  f  2  (4  BOm,  48T),  Sm'4.    Sea  |  2408.  9«bd.  4.  iMita. 

i  9958.  Decree  or  orAer;  wliea  9T|fle»oe  qf  aaseta. 

A  decree,  directing  payment  by  an  executor,  administrator,  of 
testamentary  trustee,  to  a  creditor  of,  or  n  person  interested  in, 
the  estate  or  fund,  or  sn  order,  permitting  a  judgment  creditor 
to  Issue  an  execution  against  an  executor  or  administrator  Is, 
except  upon  an  appeal  therefrom,  conclusive  evidence  that  there 
are  Rufficient  assets  in  his  han4Sf  to  satisfy  the  sum  which  th« 
decree  directs  him  to  pay,  or  for  which  tne  order  permits  tnt 
execution  to  issue. 
2  R.  a.  llSk  Ptit  of  i  21  (2  «dm.  121),  aio'4. 

S  25S3.  Decree  for  money]  liofT  docketed. 

Where  a  decree  directs  the  payment  of  a  sum  of  moniy  Into 
court,  or  to  one  or  more  perpons  therein  designated,  the  surro- 
gate, or  the  clerk  of  the  surrogate's  court,  must,  upon  payment  of 
his  fees,  furnish  to  any  person  applying  therefor,  one  or  more 
transcripts,  duly  attested,  stating  all  the  particulars,  with  re- 
spect to  the  decree,  which  are  required  by  law  to  be  entered  in 
the  clerk's  docket-book,  where  a  judgment  for  a  sum  of  money 
iff  rendered  in  the  supreme  court,  so  far  as  the  provisions  of  law, 
directing  such  entries,  are  applicable  to  such  a  decree,  fia^h 
county  clerk,  to  whom  such  a  transcript  is  presented,  must,  upon 
payment  of  his  fees,  fmniMiately  file  it,  and  docket  the  decree 
in  the  appropriate  docket-book,  kept  in  his  oQce,  as  prescribed 
by  law  for  docketing  a  jadgment  of  the  supceme  court*      The 
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docketing  of  such  a  decree  hat  the  tame  force  and  effect,  th« 
lien  thereof  maj  be  suspended  or  discharged,  and  the  decree  may 
be  assigned  or  satisfied,  as  if  it  was  soch  a  judgment. 

L.  1S87,  eh.  400.  ill  03.  M  (4  Bdm.  498).  amd;  L.  1844,  di.  104,  fS  (4  Sdm. 
OT);  L.  1867.  cb.  782.  |  •  C7  Xdm.  188). 

I  8654.   [Am'<l»  1885.]    B&foreemeMt  of  4leore«  hy  soceevi* 

A  decree,  directing  the  payment  of  a  snm  of  money  into  conrt, 
or  to  one  or  more  parties,  may  be  enforced  by  an  execution 
against  the  property  of  the  party  directed  to  make  the  payment. 
The  execution  must  be  issued  by  the  surrogate,  or  the  clerk  of 
the  surrogate's  court,  under  the  seal  of  the  court,  and  must  be 
made  returnable  to  the  court  In  all  other  respects,  the  pro- 
Tisions  of  this  act.  relating  to  an  execution  against  the  property 
of  a  judgment  debtor,  issued  upon  a  judgment  of  the  supreme 
court,  and  the  proceedings  to  collect  H,  apply  to  an  execution  is- 
sued from  the  surrogate's  court,  and  the  collection  thereof,  the 
decree  being,  for  that  purpose,  regarded  as  a  judgment;  except 
that  the  proceedings  prescribed  in  title  twelfth  of  chapter  seven- 
teenth of  this  act,  if  founded  upon  such  a  decree,  must  be  taken, 
as  if  the  decree  was  a  judgment  of  the  county  court,  or,  in  the 
dty  of  New  York,  of  the  supreme  court. 

«.,  wmalDder  of  |  64,  am'd;  L.  1880,  cb.  046. 

I  9IMRI.  Id.  I  by  pnnlsltmekfti  for  eontemift. 

In  either  of  the  following  cases,  a  decree  of  a  surrogate's  court, 
directing  the  payment  of  money,  or  requiring'  the  performance  of 
any  other  net,  may  he  enforced,  by  serving  a  certified  copy  thereof 
upon  the  party  against  whom  it  is  rendered,  or  the  oflScer  or 
person  who  is  required  thereby,  or  by  law,  to  obey  it;  and  if  he 
refuses  or  wilfully  neglects  to  obey  it,  by  punishing  him  for  a 
conT^nvit  of  court. 

1.  Whert'  it  cannot  be  enforced  by  execution,  as  prescribed  in 
the  last  section. 

2.  Where  part  of  it  cannot  be  so  enforced  by  execution;  in 
which  case,  the  part  or  parts,  which  cannot  be  so  enforced,  may 
be  enforced  as  prescribed  m  this  section. 

3.  Where  an  execution,  issued  as  prescribed  in  the  last  section, 
to  the  sherifl*  of  the  surrogate's  county,  has  been  returned  by 
him  wholly  or  partly  nnsatislied. 

4.  Where  the  delinquent  is  an  executor,  administrator,  guardian, 
or  testamentary  trustee,  and  the  decree  relates  to  the  fund  or 
estate,  in  which  case  the  surrogate  may  enforce  the  decree  as 
prescribed  in  this  section,  either  without  issuing  an  execution, 
or  after  the  return  of  an  executiou,  as  he  thinks  proper. 

If  the  delinquent  has  given  an  official  bond,  his  imprisonment, 
by  virtue  of  proceedings  to  punish  him  for  a  contempt,  as  pre- 
scribed in  this  section,  or  a  levy  upon  iiis  property  by  virtue  of 
an  execution,  issued  as  prescribed  in  the  fast  section,  does  not 
bar,  suspend,  or  otherwise  affect  an  action  against  the  suretiea 
in  his  omcial  bond. 
L.  1867,  cb.  710, 1 15.    Roe  1 1211.  ante. 

I  26S0.  Deftnltion  of  **  order}  **  how  enforced* 

A  direction  of  a  surrogate's  court,  made  or  entered  in  writing, 
and  not  included  in  a  decree,  is  styled  an  order.  It  may  be  en* 
forced  in  like  manner  as  a  similar  order,  made  by  the  8uprem<i 
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court  in  an  action;  and  the  costs  are  the  same  as  upon  such  an 
order,  and  may  be  collected  in  like  manner. 
See  I  797,   ante. 

i  2B5T.  Coatu)  1io<vr  miide  payable. 

Except  where  special  provision  is  otherwise  made  by  law,  costs, 
awarded  by  a  decree,  may  be  made  payable  by  the  party  per- 
sonally, or  out  of  the  estate,  or  fund,  as  justice  requires;  but 
«<Nrts,  other  tbaa  actual  ezpensM,  cannot  be  awarded  to  be  paid 
out  of  an  estate  or  fund,  which  is  less  than  one  thousand  dollars 
In  amount  or  ralne. 

2  R.  S.  223.  f  10  (2  Bdm.  232);  U  1800,  f  784  (6  Bdm.  831);  L.  1807, 
ck.  782,  i  8  (7  Edm.  189). 

I  MS66.  (Am'ily  1881 1  1911,  1918.]     Id.|  wlien  awarded. 

The  award  of  costs  in  a  decree  is  in  the  discretion  of  the  sur- 
rofrate,  except  In  one  of  the  following  eases: 

1.  Where  special  directions,  respectini^  the  award  of  costs,  are 
contained  in  a  Judgment  or  order,  made  upon  an  appeal  from  the 
surrogate's  determination,  or  upon  a  motion  for  a  new  trial  of 
questions  of  fact  tried  by  a  jury;  in  either  of  which  cases,  costs 
must  be  awarded  according  to  those  directions. 

2.  When  a  question  of  fact  has  been  tried  by  a  jury;  in  which 
case,  unless  it  is  within  the  foregoing  subdivision,  the  decree 
must  award  costs  to  the  successful  party. 

3.  When  the  decree  is  made  upon  a  contested  application  for 
probate,  or  revocation  of  probate  of  a  will,  costs,  pa>;able  out  of 
the  estate,  or  otherwise,  shall  not  be  awarded  to  an  unsuccessful 
contestant  of  the  will,  unless  he  is  a  special  guardian  for  an 
infant,  appointed  by  the  surrogate,  or  is  named  as  an  executor 
ID  a'  paper  propounded  by  him,  in  good  faith,  as  the  last  will 
of  the  decedent;  but  where  a  person  named  as  the  executor  in  a 
will  propounds  the  will  fbr  probate  such  person  so  named  as 
executor  may,  whether  successful  or  not,  in  the  discretion  of  the 
aurrogate,  be  awarded  costs  and  all  necessary  disbursements 
made  by  him  and  all  expenses  inciirred  in  the  attempt  to  sustain 
the  will;  but  the  surrogate  may  order  a  copy  of  the  stenographer's 
minutes  to  be  furnished  to  the  contestant's  counsel,  and  charge 

'tiie  expense  thereof  to  the  estate  if  he  shall  be  satisfied  that  the 
contest  is  made  In  good  faith. 

Soo  2  R.  s:  102,  I  12  (2  Bdm.  108).  and  2  R.  8.  «S,  |  39  (2  Edm.  62). 
Am'd  br  U  1881,  ch.  88»;  L.  1911,  On.  539;  L.  1913,  cb.  447.  In  effect 
Sept.  1.  1913. 

I  SCRI9*  Id«i  liow  awarded. 

i^osts.  when  awordea  by  a  decree,  include  all  disbursements  of 
the  party  to  whom  they  are  awarded,  which  might  be  taxed  in 
the  supreme  court.  The  sum  aUo\«ed  for  costs  must  be  fixed  by 
the  surrogate,  and  inserted  in  the  decree. 

I  2S60«  Id.  I  wlien  ike  Maaie  aa  in  vapreme  coart. 

\\  here  a  question  of-  fact  has  been  tried  by  a  jury,  the  costs, 
awarded  against  the  unsuccessful  party,  are  the  same  as  the 
taxable  costs  of  an  action  in  the  supreme  court.  The  costs  of 
an  appeal,,  where  they  are  awarded  in  u  surrogate's  court,  are 
the  same  as  if  they  were  awarded  in  the  supreme  court. 

I  2R61.  Wlien  iiarroffAte  to  ilx  amauat  of  conts. 

Iti  a  rase  other  than  one  of  those  spi'cilied  in  the  last  section, 
the  surrojrnte,  upon  rendering  a  decree,  may,  in  his  discretion, 
tix  such  a  sum,  t(»  be  allowed  as  costs,  in  addition  to  the  dis- 
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buraemeuts,  as  he  deemi  reasonable,  not  exce^diiiff,  wber^  th6f? 
has  not  been  a  contest,  twenty-fiTe  duUara,  or  wnwe  tb^re  bftf 
been  a  contest,  seventy  dollars;  and,  in  addition  thereto,  whare  a 
trial  or  hearing  upon  the  nerlts  beXore  the  «urrQj^t0  necafwarlly 
occupiaa  more  thaq  two  dayt»t  ten  doitara  fgr  aacU  additional  (Uiy; 
and  where  a  motion  for  a  new  trial  is  maae  before  the  suri^^e, 
il  it  is  granted,  seventy  dollars;  if  it  is  ^e&ied,  ^orty  4Qll<ira. 

I  2S«a.   [Am'd,    1801.]     AddiUoMil   Alte^mkaM    In   ••tai««r 

In  addition  to  the  sums  spyecified  in  the  last  two  sooliona*  the 
surrogate  may,  in  bis  diacretioa,  allow  to  an  oxecutort  adminis- 
trator, guardian,  or  testamentary  trustee,  upon  a  judicial  aettk^- 
nient  of  bis  account^  or  on  an  intermediate  a<^counting  r^^ired 
by  the  surrogate,  such  a  sum,  as  the  surrogate  deema  n^a^onaole, 
for  his  counsel  fees  and  other  expenses,  not  es^oeeding  ten  4<4" 
lars  for  each  day  occupied  iu  the  trial,  and  necessarily  oecupied 
in  preparing  bis  account  for  aettlement,  and  otaerw'iae  pretHuring 
for  the  trial. 

gabaUtuted  for  U  18a3.  ch.  30$,  I  S  (6  EOis.  197),  sua  M.,  d».  U6« 

f  2563.  Allowa.ntt*  npon  sale  of  v««l  pv»a««47« 

'  Upon  the  disposition  of  real  property  ol  a  deoeflent*  $»  pre- 
scribed in  title  ifth  of  tbis  obapter,  the  eaecutor^  adininistailQV, 
or  freeholder,  disposing  of  the  property,  must  be  allowed  by  tk^t^ 
surrogate,  out  of  the  proceeds  of  the  sale  brought  into  court,  bis 
expenses;  and  be  may  be  allowed,  out  of  the  proeeeds*  a  reaaoR- 
able  sum  for  his  own  services,  not  ekoeediug  lire  doliajv  for  egoli 
day,  actually  and  neoessarlly  oeoupied  by  bim  in  diapotinf  of 
the  property,  and  such  a  further  sum  aa  tbe  surrogate  thialu 
reasonable,  for  tbe  necessary  senrices  of  bis  attorney  and  ootuh 
set  therein. 

L.  1844,  ch.  300,   |  9   (4  Bdm.  W4),  sm'd. 

I  2664.  Id.  I  no  eominlsslo|is  al1owe4. 

The  nllowauces  specified  in  the  last  section  are  in  UeU  Of  C6llft- 

missions. 

I  2G0C  Fees  •!  «ppr»laer* 

Au  appraiaer  is  eutitleil,  in  addition  to  bis  actual  e^peuses,  to 
a  sum,  to  be  llxed  by  the  surrogate,  not  exceeding  five  dollars 
for  each  day,  actually  and  necessarily  occupied  by  nim,  in  mak- 
ing tbe  a-ppiaisal  or  inventory.  The  number  of  days'  servioes, 
and  the  expenses,  if  any,  must  be  proved  by  the  aflklaTit  of  tbe 
appraiser;  and  the  sums  payable  tiierefor  taxed  by  tbe  anmgate, 
and  paid  by  the  executor  or  administrator* 

U   ISTS,  di.  225   (»  Bdm.   58S.) 

1  2666.  14. 1  other  ofllc«t«>  and  witnesses. 

Each  other  ollicer,  including  a  referee,  and  each  witness,  la 
entitled  to  the  same  fees,  for  bis  scrvioea,  and  for  tmYOliingi  ss 
he  is  allowed  for  like  sarvices  in  tbe  suprene  court. 

2  R.  S.  59,  I  19   (2  Edm.  00),  am'd. 

I  9IKI7.  Fees  of  the  svirvoffate. 

«         A  surrogate  shall   not  charge  or  receive  any  fee,  ezcfpt  as 
follows: 

1.  Where,  in  a  case  prescribed  by  law,  or  in  a^y  other  case, 
upon  the  application  of  a  party,  be  goes  to  a  place,  otlier  than 
his  otHce,  or  the  court  room  where  be  is  required  to  bob}  court, 
in  order  to  take  testimony,  be  may  charge,  and  receive  to  bis 
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own  use,  ten  cents  for  cack  mile  for  going,  and  the  same  sum 
for  returning. 

2.  [Ajn'd,  ie04.]  He  must  charge,  and  receive  to  the  use  of 
the  county,  for  a  copy  of  a  paper,  ten  cents  for  each  folio,  and 
for  comparing  and  certifying  a  copy  of  papers  on  appeal  or  a 
case  on  appeal  whem  printed  copies  thereof  are  presented  by 
any  party  to  any  proceeding,  one  cent  for  each  foUo,  except 
where  the  board  of  superrisors  havo  allowed  his  clerk  to  receive 
fees  for  his  own  use;  and  in  that  case,  his  clerk  may  charge  and 
receive  the  saA»  fe«.  Wher^  in  a  proceeding  in  the  surrogate's 
colitt  the  attorbeys  for  all  the  adult  parties  interested  and  special 
guard^Uifi  ov  general  guardiana,  appearing  for  all  infant  parties 
interested,  otk«r  than  partiM  in  default,  or  against  whom  a  final 
order  has  been  taken  and  is  not  appealed  from,  stipulate  in  writ- 
ing that  a  9ap«r  ia  a  copy  of  any  paper  whereof  a  certified  copy 
is  required  by  any  provision  of  this  act,  the  stipulation  takes  the 
place  of  a  certtflcate  as  to  the  parties  so  stipulating,  and  the 
surrogate  or  his  dark  is  not  requured  to  certify  the  same  or  en- 
titled to  any  fee  therefor.  And  the  paper  so  prored  by  stipu- 
lation shall  b^  recelTed  by  the  clerks  of  all  the  courts  and  by  the 
courts,  and  shall  be  used  or  filed  with  the  same  force  and  effect 
as  if  certified  by  the  surrogate  or  his  el«rk. 

&.  iiM^  alk  lg7,  |9»  All  aatsor  pu^  of  aota  and  any  aet  or  part  of  an 
•at  10  It latMm  to  tha  nea  of  Um  snmgata  la  Naw  Tork  aounty,  hkoonsisteni 
liaMwlth»  ara  baraby  rapaalad. 

L.  18a»,  ch.  246.  I  1  (2  Bdm.  488);  L.  1870.  .cb.-  tta$.  U  1844,  eh.  8oa,  f  8 
<4  Bdm.  604);  L.  1887,  ch.  460,  I  60;  L.  1904,  di.  187.  la  •Mwt  ICaKto  UL 
1904. 
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Appeal, 

§9t.  Mi.  When  party  nwy  appeal. 

IBM.  When  penon  not  a  party  may  appeal. 
»70.  Appeal;  to  wtet  court  It  may   be  takMk 
2571.  Intermediate  order;  tiow  reriewed. 
3672.  Time  to  appeal. 

2675.  Who  most  be   made  partlee. 
2B74.  Appeal:    bow  taken. 

2676.  OertalD  proTlalona  of  cbapter  12  made  appUeaMt. 

2676.  Appeal  may  be  on  tbe  law  or  tbe  facts;  case  to  be  made,  •!•» 

2677.  Security  to  perfect  •appeal. 

2678.  Id.;  wbere  decree  la  for  money  or  delivery  of  ptoperty,  ate. 

2679.  Security  to  atay  proceedioga  In  caae  of  oomaiitmaftt* 

2680.  Amount  of   UDdertaklng:   bow  fixed. 

2681.  Requisites  of  undertaking. 

2682.  Decree  for  probate,  etc.,  how  far  suslpended  by'appsttU 
2688.  Decree  reyoking  probate,  etc..  not  atayed. 

2684.  Perfected  appeal  staya  proceedings  in  other  caaea. 
2586.  Appeal,  proceedings  thereupon. 

2686.  Power  of   appellate .  court;  further  teettmony. 

2687.  Judgment  or  order  upon   appeal. 

2688.  Award  of  Jury  trial  upon  reversal  in  probate  cases. 

2689.  Costs  of  appeal. 

i  SUM.  "WlivA  partT  asftT  Appeal. 

Any  party  agsrieved  may  appeal  from  a  decree  or  ai»  ofder  •f 
%  surrogate's  courts  in  a  case  prescribed  in  this  article,  except 
where  the  decree  or  order  of  which  he  complains  was  rendered 
or  made  upon  his  default. 

Bee  ff  1294,   ante. 

I  8609.  "WlieA  person  not  a.  pttrtr  may  appeal. 

A  creditor  of,  or  person  interested  in,  the  estate  or  fund  af- 
fected by  the  decree  or  order,  who  was  not  a  party  to  the  special 
proceeding,  but  was  entitled  by  law  to  be  heard  therein,  upon  his 
application;  or  who  has  acquired,  since  the  decree  or- order  was 
made,  a  right  or  interest  which  would  have  entitled  him  to  be 
heard,  if  it  had  been  previously  acquired;  may  intervene  and 
appeal,  as  prescribed  in  this  article.  The  facts,  which  entitled 
such  a  person  to  appeal,  must  be  shown  by  an  affidavit,  which 
must  be  filed,  and  a  copy  thereof  served  with  the  notice  of 
appeal. 

See  I  2614,  snbd.  11,  ante. 

1  8670.  [Am'd,  1895.]  Appeal  |  to  what  court  It  mar  l^a 
tmlcen. 

An  appeal  to  the  appellate  division  of  tbe  supreme  court  may 
be  taken  from  a  decree  of  a  surrogate's  court,  or  from  an  order 
affecting  a  substantial  right,  made  by  a  surrogate,  or  by  a  sur- 
rogate's court,  in  a  special  proceeding. 

2  R.  8.  eOQ.  H  104.  118  (2  Edm.  632);  2  R.  S.  62,  part  of  f  86  (2  Bdm.  82); 
L.  1896.  ch.  946. 

I  SS71.  Intermeciimte  order)  hovr  revlevred. 

An  appeal,  taken  from  a  decree,  brings  up  for  review  each  in- 
termediate order,  which  is  specified  in  the  notice  of  appeal,  and 
necessarily  affected  the  decree,  and  which  has  not  already  been 
reviewed  by  the  appellate  court,  upon  a  separate  appeal  taken 
from  that  order. 
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I  9672.  Time  t9  appeal. 

An  appeal  by  a  pnrtj  must  be  taken  within  thirty  days  after 
the  serTice,  upon  the  appellant,  or  upon  the  attorney,  if  any, 
who  appeared  for  biai  in  the  8urrogate*B  court,  of  a  copy  of  the 
decree  or  order  from  which  the  appeal  is  takeu,  and  a  written 
notice  of  the  entry  thereof.  An  appeal  by  a  person  who  was 
not  a  party,  taken  as  prescribed  in  this  article^  must  be  taken 
within  three  months  after  the  entry  of  the  decree  or  order,  unleM 
the  appellant's  title  was  acquired  by  means  of  an  assignment  or 
conveyance  from  a  party;  in  which  case^  the  appeal  mttsi  be 
taken  within  the  time  limited  for  the  takmg  thereof  by  the  as- 
signor or  grantor. 

S  B.  a.  66,  I  66  (2  Edm.  66);  2  R.  S.  608.  ||  90.  106.  106.   lOT  (2  Bdm. 
661.  68S). 


I  SB7S.  "Wko  mvst  be  niAAe  parti ee. 

Bach  oarty  to  the  special  proceeding  in  the  snrrogate'd  court 
and  each  person  not  a  party,  who  has,  or  claims  to  naye,  in  the . 
anbject-matter  of  the  decree  or  order,  a  right  or  interest,  which 
is  directly  affected  thereby,  and  which  appears  upon  the  face  of 
the  papers  presented  in  the  sorrogate's  court,  or  has  become 
manifest  in  the  course  of  the  proceedings  taken  therein,  must 
be  made  a  party  to  the  appeal.  A  person  not  a  par^,  but  who 
must  be  made  a  party,  as  prescribed  in  this  seetioa,  may  be 
brought  in  by  an  order  of  the  appellate  court,  made  after  the  ap- 
peal la  taken;  or  the  appeol  inay  be  dismisted  on  account  of  bis 
absence.  The  appellate  court  may  prescribe  the  mode  of  bring- 
ing in  such  a  person,  by  publication,  oy  personal  serrloe,  or  o^ar- 
wise.  Bat  this  section  does  not  reqnire  a  person  interested  but 
not  a  party,  to  be  brought  in,  if  he  was  legally  represented,  or  was 
duly  cited  in  the  court  below. 

I  S674*  Appeal)  Iiott  talcen. 

An  appeal  must  be  taken  by  the  service,  within  the  State, 
upon  each  party  to  the  special  proceeding,  other  than  the  appel- 
lant, and  upon  the  surrogate,  or  the  clerk  of  the  surrogate's 
court,  of  a  written  notice,  referring  to  the  decree  or  order  ap- 
pealed from,  and  stating  that  the  appellant  appeals  from  the 
same,  or  from  a  specified  part  thereof.  Where  a  party  to  the 
special  proceeding  in  the  court  beiow  appeared  in  person,  the 
notice  of  appeal  must  be  personally  served  upon  him;  where  ho 
appeared  by  an  attorney.  It  most  be  served  perftonally,  either  upon 
him  or  upon  his  attorney.  Where  a  party,  who  was  duly  cited, 
did  not  appear  in  the  surrogate's  court,  notice  of  appeal  must  be 
■erred  upon  him  personally,  if  he  can,  with  due  diligence,  be 
found  within  the  county;  otherwise  it  may  be  served  by  de- 
positing it,  indorsed  with  a  direction  to  the  party,  with  the  surro- 
gate or  the  clerk  of  the  surrogate's  court.  Where  a  person  to 
be  serred  cannot,  with  due  diligence,  be  found,  to  make  per- 
sonal service  upon  him,  as  prescribed  in  this  section,  the  surro- 
gate, or  a  justice  of  the  supreme  court,  may,  by  order,  prescribe 
such  a  mode  of  service  as  ne  thinks  proper;  and  service  in  that 
mode  has  the  same  effect  as  personal  service.       ,  ^n    .^^ 


I  9675.  CertAln  provlslona  of  ebapter  IS  made  applleabie. 

The  orovisions  of  the  followinsr  sectionH  of  this  act.  to  w!t: 
sections  1295.  1297.  1298.  1299.  1803,  and  130.5  to  1309,  both  in- 
clnsire,  apply  to  an  appeal  taken  ns  prescribed  In  this  article. 

eo3 
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i  2676.  Appeml  nay  be  on  the  law  •r  the  tit<*t«|  e«»e  €• 
b*  iAit#e,  •to* 

The  appeal  may  be  taken  upon  questions  of  law,  or  upon  the 
facts  or  upon  both.  It  it  is  taken  from  a  decree  rendered  Ui)on 
the  trial,  %  the  surrogate,  of  an  issue  of  fact,  It  must  be  heard 
upon  a  case,  to  be  made  and  settled  by  the  surrogate,  as  pre- 
scribed by  law,  for  making  and  settling  of  a  case  upon  an  appeal 
in  an  action. 

1  flSTT.  8##mFttT  to  peMettt  appeal. 

To  render  a  notice  of  appeal  effectual  for  any  purpose,  except 
.  in  a  case  specified  in  the  next  section,  or  where  it  is  specially  pre- 
ttcribed  by  law,  that  security  Is  not  necessary  to  perfect  the 
appeal,  the  appellant  must  give  a  written  undertaking,  with  at 
least  two  sureties,  to  the  eCsot  that  the  bpf»ellatit  Will  pay  all 
costs  and  damages  which  may  be  awarded  afainst  him  upon  the 
appeal,  not  exceeding  two  hundred  and  fifty  dollars. 

2  B.  8.  M.  I  56  (2  Bdm.  t7);  8  B.  t.  010,  |  108  (t  hdnL  ttt). 

i  MTB.  iAm*^  IBM.]  UL9  wheva  4aorae  la  tor  bsmmt  #r 
dellvevjr  •<  prapevtr^  eta* 

Notice  of  appeal  by  an  execua)r,  administrator,  testamentary 
trustee,  guardian,  or  other  penoa  appointed  by  the  surrogate's 
court,  from  a  decree,  directing  him  to  pay  or  distribute  mon^y, 
or  to  deposit  noohey  in  a  bank  or  tnut  company,  or  to  dellter 
property;  or  by  an  executor  or  administrator  from  an  order, 
granting  leaTO  to  issue  an  execution  against  him,  as  preecribed 
ia  ifction  1825  of  this  act,  does  not  stay  the  execution  of  the 
decree  appealed  from,  unlcas  the  appellant  gives  an  undertaking, 
with  at  least  two  sureties,  in  a  sum  therein  epociiied,  to  the 
effect  that,  if  the  decree  or  order,  or  any  part  thereoft  is  affirmed, 
or  the  appeal  is  dismissed,  the  appellant  will  pay  all  costs  ftnd 
damages  which  may  be  awarded  against  him  upon  the  appeal, 
and  will  pay  the  sum  so  directed  to  be  paid  or  collected,  or  as 
the  case  re<|Uires,  will  deposit  or  distribute  the  money,  or  de- 
liver the  property  so  directed  to  be  deposited,  distributed  or  de- 
livered, or  the  part  thereof  as  to  which  the  decree  or  order  is 
affirmed. 

2  R.  S.  116,  i  21  (2  Bdm.  121);  U  1870,  eb.  360.  |  12.  Am*d. 

I  90TI>.  SoooMtr  to  stay  p^ooeedf nffs  la  eaae  of  ooataslt- 
meat. 

An  appeal  from  a  decree  or  an  order,  directing  the  commitment 
of  an  executor,  administrator,  testamentary  trustee,  guardian,  or 
other  person  appointed  by  the  surrogate's  court,  or  an  attorney 
or  counsel  employed  therein  for  disobedience  to  a  direction  of  the 
surrogate,  or  for  neglect  of  duty;  or  directing  the  commitment 
of  a  nerson  refusing  to  obey  a  subpoena,  or  to  testify,  when  re- 
quirea  according  to  law;  does  not  stay  the  execution  of  the  de- 
cree or  order  appealed  from,  unless  the  appellant  gives  an  under- 
taking, with  at  least  two  sureties,  in  a  sum  therein  specified,  to 
the  effect  that,  if  the  decree  or  order  appealed  from,  or  any  part 
thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the  appellant  will, 
within  twenty  days  after  the  affirmance  or  dismiBsaf,  surrender 
himself  in  obedieace  to  the  decree  or  order,  to  the  custody  of  the 
sheriff  of  the  county,  wherein  he  was  directed  to  be  committed. 
If  the  undertaking  is  broken  it  may  be  prosecuted  in  the  same 
manner,  and  with  the  same  effect,  as  an  administrator's  official 
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bond;  and  the  proceeds  of  the  action  must  be  paid  or  distributed, 
as  directed  by  the  surrogate,  to  or  among  the  persons  aggrieyed. 
to  the  extent  of  the  pecuniary  injuries  sustained  by  them;  and 
the  balance,  it  any,  must  be  paid  into  the  county  treasury. 

2  R.   S.  610,  611,  es   11M15  (2  Edm.  633,  634),   am'd. 

'    i  2580.  Amount  of  undertelcins)  bour  Jlxed. 

The  sum  specified  in  an  undertaking,  executed  as  prescribed  in 
either  of  the  last  two  sections,  must,  where  the  appeal  is  taken 
from  a  decree  directing  the  payment,  depositing,,  or  distribution 
of  money,  be  not  less  than  twice  the  sum  directed  to  be  paid, 
deposited,  or  distributed.  Where  the  appeal  is  taken  from  an 
order  granting  leave  to  issue  an  execution,  it  must  be  not  less 
than  twice  the  sum,  to  collect  which  the  execution  may  issue. 
In  every  other  case,  it  must  be  fixed  by  the  surrogate,  or  by  a 
judge  of  the  appellate  court,  who  may  require  proof,  by  affidarit, 
of  the  value  of  any  property,  or  of  such  other  facts  as  he  deems 
proper.  The  respondent  may  apply  to  the  appellate  court,  upon 
notice,  for  an  order  requiring  the  appellant  to  increase  the  sum 
so  fixed.  If  such  an  order  is  granted,  and  the  appellant  makes 
default  in  giving  the  new  undertaking,  the  appeal  may  be  dis- 
missed or  the  stay  dissolved,  as  the  case  requires. 

2  R.  S.  610.  I  112  (2  Edm.  634). 


I  2681.  Reaatsltes  of  andertaktnv* 

An  undertaking,  given  as  prescribed  in  the  last  four  sections, 
must  be  to  the  people  of  the  State;  must  contain  the  name  ana 
residence  of  each  of  the  sureties  thereto;  must  be  approved  by 
the  surrogate  or  a  jud^re  of  the  appellate  court;  and  must  be  filed 
in  the  surrogate's  office.  Except  as  otherwise  specially  pre- 
bcribed,  the  niing  of  a  proper  uudertaking,  and  service  of  the 
notice  of  appeal,  perfect  the  appeal.  The  surrogate  may,  at  any 
time,  in  his  discretion,  make  an  order,  authorizing  any  person 
aggrieved  to  bring  an  action  uoon  the  undertaking,  in  his  own 
name,  or  in  the  name  of  the  people.  Where  it  Is  brought  in  tke 
name  of  the  people,  the  damages  collected  must  be  paid  OT«r  te 
the  surrogate,  and  distributed  by  him,  as  justice  requires. 

8m  §i  117,  1834,  ante. 

I  2582.  [Am*d,  1881,  lOOO.]  Decree  for  probate,  eto.)  how 
far  saspeuded  by  appeal. 

An  appeal  from  a  decree  of  a  surrogate,  admitting  a  will  to 
probate,  or  granting  letterH  testamentary,  or  letters  of  adminis- 
tration, or  from  an  order  or  judgment  of  the  appellate  division 
of  the  supreme  court  ntflrniing  a  decree  of  the  surrogate  ad- 
mitting a  will  to  probate  or  granting  letters  testamentary  or 
letters  of  administration,  does  not  stay  the  issuing  of  letters, 
where,  in  the  opiniou  of  surrogate,  manifested  by  an  order,  the 
preservation  of  the  estate  requires  that  the  letters  should  issue. 
Letters  so  issued  confer  upon  the  person  named  therein  all  the 
powers  and  authority,  and  subject  him  to  all  the  duties  and 
liabilities  of  un  executor  or  administrator  in  an  ordinary  case, 
except  that  they  do  not  confer  power  to  sell  real  property  by 
virtue  of  a  provision  in  the  will,  or  to  pay  or  to  satisfy  a  legacy, 
or  distribute  the  unbequeathed  property  of  the  decedent,  until 
After  the  final  determination  of  the  appeal;  and  in  case  letteirs 

22  tt.*S5 
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■hall  have  been  issued  before  such  appeal  the  executor  or  ad- 
ministrator, on  a  like  order  of  the  surrogate,  may  exercise  the 
powers  and  authority,  subject  to  the  duties,  liabilities  and  ex- 
ceptions above  provided. 

L.  Ib71,  ch.  603,  |  1  (U  Edui.  1U4).  L.  19(Hl,  <b.  191.  In  effect  Sept.  1. 
1900. 

I  268ji.  Decree  revoking  probate,  etc.}  not  atarcd. 

An  appeal  from  a  decree  revoking  the  probate  of  a  will,  or  re- 
voking letters  testamentary,  letters  of  administration,  or  letters 
of  guardianship;  or  from  a  decree  or  an  order,  suspending  an 
executor,  administrator,  or  guardian,  or  removing  or  suspending 
a  testamentary  trustee,  or  a  freeholder,  appointed  to  execute  a 
decree,  as  prescribed  in  title  fifth  of  this  chapter,  or  appointing 
a  temporary  administrator,  or  an  appraiser  of  personal  property, 
does  not  stay  the  execution  of  the  decree  or  order  appealed  from. 

t  B.  8.  611,  I  Ilfl,  and  part  of  1 110  (3  Edm.  638,  684). 

I  2S84.  Perfected  appeal  iitaya  proceedlava  In  other 
eaaes. 

Except  as  otherwise  expressly  prescribed  in  this  article,  a  per- 
fected appeal  has  the  effect,  as  a  stay  of  the  proceedings  to  en- 
force the  decree  or  order  appealed  from,  prescribed  in  section  1310 
of  this  act,  with  respect  to  a  perfected  appeal  from  a  judgment* 

See  1 1810.  ante;  3  R.  S.  66.  i  85  (3  Edm.  66);  2  R.  S.  610,  i  109  (2  Edm.  6.a). 

I  2685.  [Am'd,  1886.]    Appeal;  proceedlnffa  thereupon. 

In  the  appellate  division  of  the  supreme  court  the  order  made 
upon  an  appeal  from  a  decree  or  an  order  of  a  surrogate's  court 
must  be  entered  with  the  clerk  of  the  appellate  division,  and  a 
certified  copy  thereof  annexed  to  the  papers  transmitted  from 
the  court  below  upon  which  the  appeal  was  heard,  must  be  trans- 
mitted to  the  court  from  which  the  appeal  was  taken,  and  the 
court  below  shall  enter  the  judgment  or  order  necessary  to  carry 
the  determination  of  the  appellate  division  into  effect. 

L.  189S,  ch.  M6.    See  H  1340-1845,  ante. 

9  3686.  Poorer  of  appellate  eovrti  farther  teatlmony. 

Where  an  appeal  is  taken  upon  the  facts,  the  appellate  court  has 
the  same  power  to  decide  the  questions  of  fact,  which  the  sur- 
rogate haa;  and  it  may,  in  its  discretion,  receive  further  testi- 
mony or  documentary  evidence,  and  appoint  a  referee. 

S  a687«  Judgment  or  order  upon  appeal. 

The  appellate  court  may  reverse,  affirm,  or  modify  the  decree 
or  order  appealed  from,  and  each  intermediate  order,  specified  in 
the  notice  of  appeal,  which  it  is  authorized  by  law  to  review,  and 
as  to  any  or  all  of  the  parties:  and  it  may,  if  necessary  or 
proper,  grant  a  new  trial  or  hearing.  The  decree  or  order  ap- 
pealed from  may  be  enforced,  or  restitution  may  be  awarded,  as 
the  case  requires,  as  prescribed  in  title  first  of  chapter  twelfth  of 
this  act,  with  respect  to  an  appeal  from  a  judgment. 

fl  1817.  1819,  1830,  1828,  ante. 


9  2S688.   [Am*d,  1896.]      Award  of  Jury  trial   upon  rev^raal 
In  probate  eaaea. 

Where  the  reversal  or  modification  of  a  decree  by  the  appel' 
late   court    is   founded    upon   a   quet^tiou   of   fact,    the   appellate 
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court  must,  if  the  appeal  was  taken  from  a  decree  made  upon  a 
petition  to  admit  a  will  to  probate,  or  to  revoke  the  probate  of 
a  will,  make  an  order,  directing  the  trial,  by  a  jury,  of  the  mate* 
rial  questions  of  fact,  arisini^  upon  the  issues  between  the  parties. 
Such  an  order  must  state,  distinctly  and  plainly,  the  questions  of 
fact  to  be  tried;  and  must  direct  the  trial  to  take  place*  either  at 
a  trial  term  of  the  supreme  court,  specified  In  the  order;  or  in 
the  county  court  of  the  county  of  the  surrogate.  After  the  trial, 
a  new  trial  may  be  granted,  as  prescribed  in  section  2548  of  this 
act. 

2  B.  S.  66,  IS  67,  68  <2  Bdm.  67);  2  &.  8.  609,  S  86  (2  Bdm.  632);  L.  WS, 
oh.  M6. 

I  SS89.  0««tii  of  mppeal. 

The  appellate  court  may  award  to  the  successful  party  tke 
costs  of  the  appeal;  or  it  may  direct  that  they  abide  the  event  of 
a  new  trial,  or  of  the  subsequent  proceedings  in  the  surrogate's 
court.  In  either  case,  the  costs  may  be  made  payable  out  of  the 
estate  or  fund,  or  personally  by  the  unsuccessful  party,  as  di- 
rected by  the  appellate  c6urt;  or,  if  such  a  direction  is  not  given, 
as  directed  by  the  surrogate. 

t  3.  S.  606,  i  96  (2  Bdm.  692);  2  R.  8.  67,  |  61  (2  Bdm.  68^;  2  Bi  •  tT, 
I  «1  (2  Kdm.  «7).     See  |  2648. 
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ARTIOLB  FIFTH. 

ProvMonB  rdoHng  genercdly  to  letters;  and  generally  to  exeaUan^ 
itdministrators,  giuirdians,  and  testamentary  trustees, 

■•c.  2090.  ReqaltltM  ef  letten. 

2001.  Tbelr  Affect. 

2092.  Priority   among   different   letters. 

2093.  Time,    how   reckoned   npon   eacceMlTe   letters. 
2594.  OiBcial  oatbe  of  ezecutore,   etc. 

2696.  Deposit  of  eecarltlee  to  redace  penalty  of  bond. 

2506.  Safeties  liable  for  money,   etc.,  received  in  another  capacity. 

2697.  When  new  bond  or  new  soretles  may  be  required. 

2698.  Id.:  bow  principal  may  be  required  to  give  a  new  bond,  etc. 

2699.  Decree  reTOking  letters  for  failure  to  give  ne^ '  bond. 
2600.  Sureties  may  apply  to  be  released,  as  to  future  breaebea. 

2801.  Release  of  old  sureties  on   the  giving  of  new. 

2802.  Surrogate    may    direct    as   to    custody,    where    co-ezecotors,    etc., 

disagree. 

2603.  Effect  and  contents  of  decree   revoking  letters. 

2604.  The  last  section  qualified. 

2605.  Successor  may  be  appointed,   and  may  compel  accounting,  etc. 

2608.  Accounting  by  executor,   etc.,  of  deceased  executor. 
1607.  When  bond  may  be  prosecuted. 

2606.  Successor  may  prosecute  official  bond. 

2609.  Action  on  official  bond  when  no  successor  Is  appointed. 

2610.  Application  of  this  article  to  executors,  etc.,  heretofore  appointed 

1  2590.   Reaulaltea  of  letters. 

Letters  testamentary,  letters  of  administration,  and  letters  of 
guardianship  must  be  in  the  name  of  the  people  of  the  State. 
Where  they  are  granted  by  a  surrogate,  or  by  an  officer  or  person 
appointed  by  the  board  of  supervisors,  temporarily  acting  as  snr« 
rogate,  they  must  be  tested  in  the  name  of  the  officer  granting 
them,  signed  by  him,  or  by  the  clerk  of  the  surrogate's  court,  and 
sealed  with  the  seal  of  the  surrogate's  court.  Where  they  are 
issued  out  of  another  court,  they  must  be  tested  in  the  name  of 
the  judge  holding  the  court,  signed  by  the  clerk  thereof,  and 
sealed  with  its  seal. 

2  R.  S.  80.  i  66  (2  Edm.  81).  See  »  2486,  2486.  2490,  2491.  2492  and  2494, 
ante. 

I  2601.  Their  effect. 

Subject  to  the  provisiona  of  the  next  section,  regulating  the 
priority  among  different  letters,  letters  testamentary,  letters  ol 
administration,  and  letters  of  guardianship,  granted  by  a  court  or 
officer,  having  jurisdiction  to  grant  them,  as  prescribed  in  this 
chapter,  are  conclusive  evidence  of  the  authority  of  the  persons 
to  whom  they  are  granted,  until  the  decree  granting  them  is  re- 
versed upon  appeal,  or  the  letters  are  revoked,  as  prescribed  in 
this  chapter. 

a  R.  8.  80.  I  66  (2  Bdm.  82). 

I  2802.  Priority  amonff  different  letters. 

The  person  or  persona,  to  whom  letters  testamentary,  or  letters 
of  administration  are  first  issued,  from  a  surrogate's  court  hav- 
ing jurisdiction  to  issue  them,  as  prescribed  in  article  first  of 
title  first  of  this  chapter,  have  sole  and  exclusive  authority,  as 
executors  or  administrators,  pursuant  to  the  letters,  until  the 
letters  are  revoked,  ns  prescribed  by  law;  nnd  they  are  entitled 
to  demand  and  recover  from  anv  person .  to  whom  letters  upon 
the  same  estate  are  afterwards  issued,  by  any  other  surrogate's 
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eoart.  the  decedent's  property  in  his  hands.  But  the  acta  of  a 
person,  to  whom  letters  were  afterwards  issued,  clone  in  good 
faith,  before  notice  of  the  letters  first  issued,  are  valid;  and  an 
action  or  special  proceeding,  commenced  by  him,  may  be  con- 
tinued by  and  in  tne  name  of  the  person  or  persons  to  whom  the 
letters  were  first  issued, 
a  B.  S.  74.  8  28  (2  Edm.  75). 

8  3608.  Time,  how^  reckoneA  upon  mietteaatve  letteva. 

Where  it  is  prescribed  by  law,  that  an  act,  with  respect  to  the 
estate  of  a  decedent,  must  or  may  be  done  within  a  specified 
time  after  letters  testamentary  or  letters  of  administration  are 
Issued,  and  auccesaive  or  supplementary  letters  are  issued  uiH)n 
the  same  estate,  the  time  so  specified  must  be  reckoned  fi*om  the 
issuing  of  the  first  letters,  except  in  a  case  where  it  is  otherwise 
specially  prescribed  by  law;  or  where  the  first  or  any  subsequcut 
Vtters  are  revoked,  as  prescribed  in  section  26S4  of  this  act,  or 
by  reason  of  the  want  of  power  in  the  surrogate's  court  to  issue 
the  same,  for  any  cause.  (See  §  2682.) 

1  2B1I4.  OIBclal  oaths  of  executors,  ete. 

The  official  oath  or  affirmation  of  an  executor,  administrator,  or 
guardian,  to  the  effect  that  he  will  well,  faithfully  and  honestly 
discharge  the  duties  of  his  office,  describing  it,  must  be  filed  with 
the  surrogate,  before  letters  are  issued  to  him.  The  oath  may  be 
taken  before  any  offlcer^  within  or  without  the  State,  who  is 
authorized  to  take  an  affidavit,  to  be  used  in  the  supreme  court. 
Where  it  is  taken  without  the  State^  it  must  be  certified  as  re- 
quired by  law,  with  respect  to  an  affidavit  to  be  used  in  the  su- 
preme court. 

2  B,  S.  71.  77,  S§-13  and  41  (2  Edm.  72,  78)  ;  I..  1837,  ch.  460,  S  69 
(4  Edm.  407),  am'd.     See  Banking  Law.  $   1586;  L.  1007.  ch.  612. 

I  S696.  [Aaft'd*  188S.]  Deposit  of  aeewttteii  to  reduee  peu* 
Altr  of  bond. 

In  a  case  where  a  bond,  or  new  sureties  to  a  bond,  may  be  re- 
quired by  a  surrogate  from  an  executor,  administrator,  guardian 
or  other  trustee,  if  the  value  of  the  estate  or  fund  is  so  ^eat, 
that  the  surrogate  deems  it  inexpedient  to  require  security  in 
the  full  amount  prescribed  by  law,  he  may  direct  that  any 
securities  for  the  payment  of  money,  belonging  to  the  estate  or 
fund,  be  deposited  with  him,  to  be  delivered  to  the  county  trc*as- 
urer,  or  be  deposited,  subject  to  the  order  of  the  trustee,  counter- 
signed by  the  surrogate,  with  a  trust  company  duly  authorized 
by  law  to  receive  the  same.  After  such  a  deposit  has  been 
made,  the  surrogate  may  fix  the  amount  of  the  bond,  with  re- 
spect to  the  value  of  the  remainder  only  of  the  estate  or  fund. 
A  security  thus  deposited  shall  not  be  withdrawn  from  the  cus- 
tody of  the  county  treasurer  or  trust  company,  and  no  person, 
other  than  the  county  treasurer  or  the  proper  officer  of  the 
trust  company,  shall  receive  or  collect  any  of  the  principal  or  in- 
terest secured  thereby,  without  the  special  order  of  the  surro- 
gate, entered  in  the  appropriate  book.  Such  an  order  can  be 
made  in  favor  of  the  trustees  appointed,  only  where  an  addi- 
tional bond  has  been  given  by  him,  or  upon  proof  tbnt  the  estate 
or  fund  Has  been  so  reduced,  by  payments  or  otherwiso.  that 
the  penalty  of  the  bond  originally  given,  will  be  sufficient  in 
amount,  to  satisfy  the  provisions  of  law  relating  to  the  penalty 
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thereof,  if  the  security  so   withdrawn  is  also  reckoned  in  tiM 
I'state  or  fund. 

L.   1885,  ch.  616. 

i  as^M.  Sureties  liable  for  sfteneTf  ete.,  reeeired  in  sm- 
other eapoeitT* 

A  person  to  whom  letters  are  issued,  is  liable  for  money  or  other 
personal  property  of  the  estate,  which  was  in  his  hands  or  under  hig 
control,  when  his  letters  were  issued;  in  whatever  capacity  it  was 
received  by  him,  or  came  under  his  control.  Where  it  was  received 
by  him,  or  came  under  his  control,  by  virtue  of  letters  previously 
issued  to  him,  in  the  same  or  another  capacity,  an  action  to  recover 
the  money,  or  damages  for  failure  to  deliver  the  property,  may  bo 
maintained  upon  both  official  bonds;  but,  as  between  (the  sureties 
upon)  the  official  bond  given  upon  the  prior  letters,  and  (those  upon) 
the  official  bond  given  upon  the  subsequent  letters,  (the  latter)  are 
liable  over  to  the  former. 

^^^"^     I  I  SB07.  "When  ne^r  bond  or  nevr  auretiea  may  be  required* 

cSL'^ji^^AxiY  person,  interested  in  the  estate  or  fund,  may  present  to 
**-^*"^he  surrogate's  court  a  written  petition,  duly  verified,  setting  forth 
£jk-^  that  a  surety  in  a  bond,  taken  as  prescribed  in  this  chapter,  is  in- 
sufficient, or  has  removed,  or  is  about  to  remove,  from  tlie  State, 
or  that  the  bond  is  inadequate  in  amount;  and  praying  that  the 
*jrincipal  in  the  bond  may  be  required  to  give  a  new  bond,  in  a 
larger  penalty,  or  new  or  additional  sureties,  as  the  case  re- 
quires; or,  in  default  thereof,  that  he  may  be  removed  from  his 
office,  and  that  letters  issued  to  him  may  be  revoked.  Where 
the  bond  so  taken  is  that  of  a  guardian,  the  4)etitiou  may  also 
be  presented  by  any  relative  of  the  infant.  When  the  bond  is 
that  of  an  executor  or  administrator,  the  petition  may  also  be 
presented  by  any  creditor  of  the  decedent,  tif  it  appears  to  the 
surrogate,  that  there  is  reason  to  believe  that  the  allegation r  of 
the  petition  are  true,  he  must  cite  the  principal  in  the  bond  to 
show  cause,  why  the  prayer  of  the  petition  should  not  be  granted. 

L.  1887.  ch.  4S0,  {§  25.  26  (4  Edm.  492).  am'd;  L.  1862,  cb.  22»;  L.  1837, 
cb.  460,  5  86  (4  Edm.  4d8). 

I  2508.  Id.  I  ho'vr  principal  may  be  required  to  fflve  « 
nevr  bond,  etc. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
section,  the  8urrof?ate  must  hear  the  allegations  and  proofs  of  the 
parties;  and  if  the  objections,  or  any  of  them,  are  found  to  be 
valid,  he  must  make  an  order,  requiring  the  principal  in  the  bond 
to  give  new  or  additional  sureties,  or  a  new  bond  in  a  larger 
penalty,  as  the  case  requires,  within  such  a  reasonable  time,  not 
exceeding:  five  days,  as  the  8urrof?ate  fixes;  and  directing  that,  in 
default  thereof,  his  letters  be  revoked. 

L.   1837.  €h.  400,  f  27,  am'd;  L.   1862,  cb.  229  (4  Edm.  482). 

S  2S99.  Decree  rcrokinff  letters  for  fallare  to  viTO  m%m 
bond. 

If  a  bond  with  new  or  additional  sureties,  or  in  .a  larger 
penalty,  is  approved  and  filed  in  the  surrogate's  office,  as  re- 
quired by  such  an  order,  the  surroprate  must  make  a  decree,  dis- 
missing the  proceedings,  upon  such  terms,  as  to  costs,  as  justice 
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requires;  otherwise,   he  must  make  a  decree,  removing  the  de- 
linquent from  oflQce,  and  revoking  the  letters  issued  to  him. 

L.    1837,  ch.  460,  {  28,  am*d. 

I  2600.  [Am*d,  1001.]  Snretlea  mar  itpplr  to  b^  releaned 
as  to  fatnre  breaches. 

Any  or  all  of  the  sureties  in  a  bond  taken  as  prescribed  in 
this  chapter,  may  present  a  petition  to  the  surrogate's  court 
praying  to  be  released  from  responsibility,  on  account  of  any  fu- 
ture breach  of  the  condition  of  the  bond  and  that  the  principal 
in  the  bond  be  required  to  give  new  sureties  and  to  render  and 
settle  his  account  and  that  a  citation  issue  to  sai^  principal  to 
attend  on  such  appHcatiou.  The  surrogate  must  thereupon  iss^e 
a  citation  accordingly. 

Id.,  H  2»  and  80;  U  1662,  ch.  229;  L.  1876,  ch.  278,  and  U  1901,  ch.  524. 
In  effect  Sept.  1,  1901. 

I  2001.  [Am'd,  1901.]  Release  of  old  sureties  oa  tbe  «!▼• 
InfT  of  new. 

Upon  the  return  of  the  citation  issued  as  prescribed  in  the  last 
section  if  the  principal  in  the  bond  does  not  file  a  new  bond  in 
the  usual  form  with  new  sureties  to  the  satisfaction  of  the  sur- 
rogate, the  surrogate  must  make  an  order  requiring  said  prin- 
cipal to  file  such  new  bond  within  such  reasonable  time  not  ex- 
ceeding five  days  as  the  surrogate  fixes.  Should  the  principal 
file  such  new  bond  upon  the  return  of  such  citation  or  within 
the  time  fixed  by  such  order,  the  surrogate  must  thereupon  make 
a  decree  releasing  the  petitioner  from  liability  upon  the  bond  for 
any  subsequent  act  or  default'of  the  principal  and  requiring  the 
principal  to  render  and  settle  his  account  to  and  including  the 
date  of  such  decree  and  to  file  such  account  within  a  time  fixed, 
not  exceeding  twenty  days  from  such  date;  otherwise  he  must 
make  a  decree  revoking  the  delinquent's  letters. 

Id.,  Si  31  and  32;  U  1862,  ch.  229  (4  Edm.  493),  am'd;  L.  1901.  ch.  52«.  In 
effect  Sept.   1,  1901.     * 

I  2002.  Surroirate  may  direct  as  to  custody,  where  co- 
executors,  etc.,  disagree. 

Where  two  or  more  co-executors  or  co-administrators  disagree, 
respecting  the  custody  of  money  or  other  property  of  the  estate; 
or  two  or  more  testamentary  trustees  or  guardians  of  the  prop- 
erty disagree,  respecting  the  custody  of  money  or  other  propertj', 
belonging  to  a  fund  or  an  estate  which  is  committed  to  their 
joint  charge;  the  surrogate  may,  upon  the  application  of  either 
of  them,  or  of  a  creditor  or  person  interested  in  the  estate,  and 
proof,  by  affidavit,  of  the  facts,  make  an  order,  requiring  them 
to  show  cause,  why  the  surrogate  should  not  give  directions  in 
the  premises.  Upon  the  return  of  the  order,  the  surrogate  may, 
in  his  discretion,  make  an  order,  directing  that  any  property  of 
the  estate  or  fund  be  deposited  in  a  safe  place,  in  the  joint  custody 
of  the  executors,  administrators,  guardians  or  testamentary'  trus- 
tees, as  the  case  requires,  or  subject  to  their  joint  order;  or  that 
the  money  of  the  estate  be  deposited  in  a  specified  safe  bank  or 
trust  company,  to  their  joint  credit,  and  to  be  drawn  out  upon 
their  joint  order.  Disobedience  to  such  a  direction  may  be  pan' 
l8h«d  as  a  contemot  of  the  court. 

«:#5i 
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i  2603.  Kffect  and  oontenta  of  decree  revoklnv  letter*. 

Upon  the  entry  of  a  decree,  made  as  prescribed  in  this  chap- 
ter, revoking  letters,  issued  by  a  surrogate's  court  to  an  exec- 
utor, administrator  or  guardian,  his  powers  cease.  The  decree 
may»  in  the  discretion  of  the  surrogate,  require  him  to  account 
for  all  money  and  other  property  received  by  him;  and  to  pay 
and  deliver  over  all  money  and  other  property  in  his  hands  into 
the  surrogate's  court,  or  to  his  successor  in  office,  or  to  such 
other  person  as  is  authorized  by  law  to  receive  the  some;  or  it 
may  be  made  without  prejudice  to  nu  action  or  special  proceeding 
for  that  purpcKse,  then  pending,  or  thereafter  to  be  >rought.  The 
revo<*ation  does  not  affect  the  validity  of  any  act,  within  the 
powers  conferred  by  law  upon  the  executor,  administrator,  or 
guardian,  done  by  him  before  the  service  of  the  citation,  where 
tile  other  party  acted  in  good  faith:  or  done  after  the  service  of 
th<»  citation,  and  before  entr>'  of  the  decree,  where  his  powers 
with  respect  thereto  were  not  suspended  by  service  of  the  cita- 
tion, or  where  the  surrogate,  in  a  case  prescribed  by  law,  per- 
mitted him  to  do  the  same,  notwithstanding  the  pendency  of  the 
special  proceeding  against  him;  and  he  is  not  liable  for  such  an, 
act,  done  by  him  in  good  faith. 

2  R.  S.  62.  {  38  <2  £dm.  62) ;  2  R.  S.  77,  78.  |f  40.  46  and  47  <2  Edm.  78, 
80),  am'd. 

I  2004.  The  last  nectlon  analtfled. 

The  last  section  does  not  aflfe<'t  the  liability  of  a  person,  to 
whom  money  or  other  property  has  been  paid  or  delivered,  as 
husband,  wife,  next  of  kin,  or  legatee,  to  respond  to  the  person 
lawfully  entitled  thereto,  where  letters  are  revoked,  because  a 
supposed  decedent  is  living:  or  be*'ause  a  will  is  discovered,  after 
administration  has  been  granted  in  a  case  of  supposed  intestacy, 
or  revoking  a  prior  will,  upon  which  letters  were  granted. 

S    2605.  Saooesaor   may   be    appointed,   and    mar   compel 
acconntlnir,    etc. 

Where  letters  have  been  revoked  by  a  decide  of  the  surrogate's 
court,  that  court  has,  except  in  a  case  where  it  is  otherwise 
specially  prescribed  by  law,  the  same  power  to  appoint  a  suc- 
cessor to  the  person  whose  powers  have  ceased,  as  if  the  letters 
had  not  be(^n  issued.  The  successor  may  complete  the'  execution 
of  the  trust  committed  to  his  predecessor:  he  may  continue,  in 
his  own  name,  a  civil  action  or  special  proceeding,  pending  in 
favor  of  his  predecessor;  and  he  may  enforce  a  judgment,  order. 
Or  decree,  in  favor  of  the  latter.  The  surrogate's  coini:  has  the 
same  jurisdiction,  upon  the  petition  of  the  8Ucces.sor,  or  of  a  re- 
maining executor,  administrator,  guardian  or  trustee,  to  compel 
the  person  whose  letters  have  been  revoked,  to  account  for,  or 
deliver  over  money  or  other  property,  and  to  settle  his  account, 
which  it  wouhl  have  upon  tlie  petition  of  a  creditor  or  person 
interested  in  the  estate,  if  the  term  of  ofllce  conferred  by  the 
letters,  had  expired  by  its  own  limitation. 

2  R.  S.  77.  S  to  (2  Kclm.  78>  :  2  R.  S.  153,  f  17  (2  Edm.  169)  ;  I*  1865,  ch. 
733.  8  1    (6  Rdin.  5H3).      Sw  )(  2603. 

S  2^0.  [Ani*d,  1801,  1897,  1901,  1902.]  Accoantln«  by  ex- 
ecutor, et  cetera,  of  deceaned  execntors. 

Where  an  executor,  administrator,  guardian  or  testamentary 
trustee  dies,  the  surrogate's  coii'-t  has  the  same  jurisdictiont  upon 
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the  petition  of  his  successor^  or  of  a  snryivinic  executor,  admin- 
istrator or  guardian,  or  of  a  creditor,  or  person  interested  in  the 
estate,  or  of  a  ffuardian's  ward  or  the  legal  representative  of  a 
deceased  ward,  or  a  surety  upon  the  otBcial  bond  of  the  decedent, 
or  the  legal  representative  of  a  deceased  surety,  to  compel  the 
executor  or  administrator  of  the  docodont  to  account,  which  it 
would  have  against  the  decedent  if  his  letters  have  been  revoked 
by  a  surrogate's  decree.  And  an  executor  or  administrator  of  n 
deceased  executor,  administrator,  guardian  or  testamentary  trus- 
tee may  voluntarily  account  for  the  acts  and  doings  of  the  dece- 
dent, and  for  the  trust  property  which  had  come  into  his  pos- 
session or  into  the  possession  of  the  decedent.  And  on  the  death, 
heretofore  or  hereafter,  (ft  any  executor,  administrator,  guardian 
or  testamentary  trustee  while  an  accounting  by  or  against  him. 
as  such,  was  or  is  pending  before  a  surrogate's  court,  such  court 
may  revive  said  proceeding  against  his  executor,  administrator  or 
successor  and  proceed  with  such  accounting  and  determine  all 
questions  and  grant  any  relief  that  the  surrogate  would  have 
power  to  determine  or  grant  in  case  such  decedent  had  not  died 
or  in  a  case  where  the  executor  or  administrator  of  said  last  men- 
tioned decedent,  acting  at  the  time  of  such  revival  had  voluntarily 
petitioned  for  an  accounting  as  provided  for  in  this  section.  On 
a  petition  filed  either  by  or  against*  an  executor  or  administrator 
of  a  deceased  executor,  administrator,  guardian  or  testamentary 
trustee,  or  on  a  revival  and  continuation  of  an  accounting  pend- 
ing by  or  against  such  decedent  at  the  time  of  his  death,  the  suc- 
cessor of  such  decedent  and  all  persons  who  would  be  necessary 
parties  to  a  proceeding  commepced  by  such  decedent  for  a  judi- 
cial settlement  of  his  accounts  shall  be  cited  and  required  to 
attend  such  settlement.  The  surrogate's  court  may  at  any  time 
on  its  own  motion  or  on  the  motion  of  any  party  to  any  one  of  two 
or  more  of  such  proceedingff,  consolidate  said  proceedings  but 
without  prejudice  to  the  power  of  the  court  to  make  any  subse- 
quent  order  in  either  of  them.  With  respect  to  the  liability  of 
the  sureties  in  and  for  the  purpose  of  maintaining  an  action  upon 
the  decedent's  official  bond,  a  decree  against  his  executor  or  ad- 
ministrator, rendered  upon  such  an  accounting,  has  the  same 
t»frect  as  if  an  execution  issued  upon  a  surrogate's  decree  against 
the  property  of  decedent  had  been  returned  unsatisfied  during  the 
dc»cedent'8  lifetime.  So  far  as  concerns  the  executor  or  adminis- 
trator of  decedent,  such  a  decree  is  not  within  the  provisions  of 
section  twenty-five  hundred  and  fifty-two  of  this  act.  The  sur- 
rogate's court  has  also  jurisdiction  en  compel  the  executor  or 
adnfiinistrator.  or  successor  of  any  decedent,  at  any  time  to  deliver 
over  any  of  the  trust  property  which  has  eome  to  his  possession 
or  is  under  his  control,  and  if  the  same  is  delivered  over  after  a 
decree,  the  court  must  allow  such  credit  upon  the  decree  as  jus- 
tice requires. 

L.   1801,  cb.    175:  U   1807,   cb.  248;  L.  1001,  cb.  400;  L.  190ft,   ch.  840.    Ill 
offect  April  3.  1002. 

S  2607.  When^bond  majr  be  proneciited. 

Where  an  execution,  issued  upon  a  surrogate's  decree,  against 
the  property  of  an  executor,  administrator,  testamentary  trustee, 
or  guardian,  has  been  returned  wholly  or  partly  unsatisfied,  an 
action,  to  recover  the  3um  remaining  uncollected,  may  be  main- 
tained upon  his  official  bond,  by  and  in  the  name  of  thp  -jerson  in 
whose  favor  the  decree  was  made.     If  the  principal  debtor  is  a 
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resident  of  the  State,  the  execution  must  have  been  issued  to  the 
county  where  he  resides. 

L.  1837,  ch.  460,  i  05  (4  Edm.  408). 

I  2008.  8ucc«aaor  mAy  vroaeovte  ofllcI»l  bond. 

Where  letters  have  been  revoked  by  a  decree  of  the  surrogate's 
court,  the  successor  of  the  executor,  administrator,  or  guardian, 
whose  letters  are  so  revoked,  may  maintain  an  action  upon  his 
predecessor's  official  bond,  in  which  he  may  recover  any  money, 
or  the  full  value  of  any  other  property,  received  by  the  principal 
In  the  bond,  und  not  duly  administered  by  him;  and  to  the  full 
extent  of  any  injury  sustained  by  thtt  estate  of  the  decedent  or 
of  the  infant,  as  the  case  may  be,  by  any  act  or  omission  of  the 
principal.  The  money,  recovered  in  such  an  action,  is  regarded 
as  part  of  the  estate  in  the  hands  of  the  plaintiff,  and  must  be 
distributed  or  otherwise  disposed  of  accordingly;  except  that  a 
recovery  for  an  act  or  omission,  respecting  a  right  of  action,  or 
other  property,  appropriated  by  law  for  the  benefit  of  the  hus- 
band, wife,  family,  or  next  of  kin  of  a  decedent,  or  disposed  of  by 
a  will  for  the  benefit  of  any  person,  is  for  the  benefit  of  the 
person  or  persons  so  entitled  thereto. 
-2  R.  S.  85,  $  21  (2  Edm.  87). 

§  2009.  Action  on  oAclal  bond  ^frhen  no  avooeaaor  Is  ap- 
pointed. 

Where  the  letters  of  an  executor  or  administrator  have  been 
so  revoked,  and  no  successor  is  appointed,  any  person  aggrieved 
may,  upon  obtaining  an  order  from  the  surrogate,  granting  him 
leave  so  to  do,  maintain  an  action  upon  the  official  bond  of  the 
executor  or  administrator,  in  behalf  of  himself,  and  all  others  in- 
terested; in  which  the  plaintiff  may  recover  any  money,  or  the 
full  value  of  any  other  property,  received  by  the  principal  in  the 
bond,  and  not  duly  administered  by  him.  and  to  the  full  extent 
of  any  injury,  sustained  by  the  estate  of  the  decedent,  by  any 
act  or  omission  of  the  principal.  The  money  recovered  in  snch 
an  action  must  be  paid,  by  the  sheriff  or  other  officer  who  collects 
it,  into  the  surrogate's  court:  and  the  surrogate  must  distribute 
it  to  the  creditors  or  other  persons  entitled  thereto.  The  proceed- 
ings for  snch  a  distribution  are  the  same  as  prescribed  in  title 
fifth  of  this  chapter,  for  the  distribution  of  the  proceeds  of  a 
sale  of  real  property. 

§  2610*  Application  of  tbia  Article  to  ez«ontora,  •te.t  kere* 
toforc'  appointed. 

The  provisions  of  this  article  apply  to  an  executor,  adminis- 
trator, or  guardian,  to  whom  letters  have  been  issued,  and  to  a 
testamentary  trustee  whose  trust  has  been  created,  before  this 
chapter  takes  effect;  except  that  it  does  not  affect,  in  any  manner, 
the  liability  of  the  sureties  in  a  bond,  executed  before  this  chapter 
Ukee  effect. 
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TITUS  III. 

dnuating  and  revoking   probate,  letters  testamentary,  and 
letters  of  administration.  Foreign  wills;  ancillary  letters. 

Article  1.  Probate  of  a  will  and  grant  of  letters  tbereopon. 
2.  Revocation  of  probate. 

5.  Probate  of  heirship. 

4.  Grant  of  letters  of  adminiatration^ 
^,  Temporary   admlnlatratiOD, 

6.  ReyocaUon   of   lettera   testamentary   and  letters  of   administration. 

7.  FonMgn  wlllt»:  iiDclUary  lettera. 
8*  Frubute  uf  fureijEU   wlll», 

▲RTICLB  FIRST. 

Probate  of  a  tmll  and  grant  of  letters  thereupon, 

8eo.  2611.  What   wills   may   be   proved;    change   of   reaidence    not  to  affect 

TaliditT. 
2ll]i2.  Persona  Incompetent  to   serve  as  executors. 
3618.  Supplementary  letters;  executors  not  named  In  letters  not  to  set: 

power  of  executor  before  letters  of  administration  with  the  wlli 

annexed. 
9614.  Who  may  propound  will. 
S615.  Who  to  be  cited  thereupon. 

2616.  Contents  of  citation. 

2617.  Persons  not  cited  may  appear. 

2618.  Wltneaaca  to  be  examined;   proof  required. 

2619.  Absent,  etc..  wltneaaea  to  be  accounted  for. 
2120.  Proof  of  handwriting.  < 

2621.  Proof  of  lost  or  ileatroyed  will. 

2621 -a.  Petition  to  comiiol  pnHlucllun  of  will. 

2622.  Probate   nnt   allowed,    uuleaa   surrogate   aatlsfltHl,    etc. 
2823.  Will;  when  autfldently  proved. 

2624.  Validity   and    construction  of   testamentary   provlalons. 
9625.  Surrogate's  decision  on  probate. 

2626.  probate;    bow   far  conclusive   as   to   personalty. 

2627.  Id.:   as  to  realty. 

2628.  When  purcaaser  from  heir  protected  notwithstanding  a  dST&s. 

9629.  Win  certified,  or  record  thereof,  may  be  read  in  evidence. 

9630.  Recording  wills  proved  elsewhere  within   the  State. 

9681,  2632.  Records  of  certain  wiUs  heretofore  proved;  how  far  evtdsncs. 

9688.  Id.:  as  to  wills  of  real  property. 

2634.  Atlowanoe  to  exprntor  or  administrator  for  recording  will  or  exem- 

pltflcatJon. 
26.35.  Wills  to  Ik*  n>fnnu'<1  after  probate. 

2636.  When  letferw  testamentary  may  be  isRUed. 

2637.  Surrogate  to   Intiiilre  Into  objcH-tioiiM. 
203$.   Boiul;   wheu   reqiilnHl, 

2«»H».  Reium<*lati«>n ;    retrncllon   thereof, 

2040.  Seleetlon   of  an   exwutor  nnder   a   i>ower. 

2641.  Objection  to  soeh  a  penion  :  how  taken,   etc. 

2642.  Exe<!ntor  falling   to  qualify  or  renonnoe;   how  exoludeil. 

2643.  lietters   of  adniinlHtratiim   with   will   annexed;    when    and    to   whom. 

2644.  Id. :    renunciation    or   exeluslon   of   ivrsons   havint;   prior   right 
2045.  Exe<'ntor  or  administrator  to  (iiiaMfy. 

2646.  Effeet  of  certain  provlnlon**  llmite<l. 

f  2dll.  [Repealed  by  L.  1909.  oh.  18.     See  ConHolidateil  Laws, 
tit.  Decedent   Estate  Law.   §§   23-25.] 

i    2612.    [Am'd,    180S.1      PernonH    Incompe-tent    to    serve    an 
exe€9«tors. 

No  person  w  competent  to  serve  as  an  executor  who,  at  tho 

time  the  will  is  proved,  is: 

1.  Incapable  in  law  of  making  a  contract. 

2.  Under  the  ajfe  of  twenty-one  years. 

3.  An  alien  not  an  inhabitant  of  this  state;  or 
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4.  Who  shall  have  been  convicted  of  an  infamous  crime;  or 

5.  Who,  on  proof,  Ih  found  by  the  surrogate  to  be  incompetent 
to  execute  the  duties  of  such  trust  by  reason  of  drunkeaneeis,  dis- 
hoii«^sty,  improvidence  or  want  of  understanding.  If  any  such 
person  be  named  as  the  sole  executor  in  a  will,  or  if  all  the  per- 
Hoiis  nanuHi  therein  as  executors  be  incompetent,  letters  of  ad- 
ministration with  the  will  annexed  must  be  issued  as  in  the  case 
of  nil  of  the  executors  renouncing.  A  surrogate,  in  his  discretion, 
niny  refuse  to  grant  letters  testamentary  or  of  administration  to 
a  person  unable  to  read  and  write  the  English  language. 

I..    1S»3,   oil.    080. 

«  2<lia.  rAiii*d,  1803.1  Supplementary  letters t  executors 
not  nanietl  in  letters  not  to  nctt  pomrer  of  executor  before 
letters  of  adntiitlstratlon  ^vltli  tHe  ^vlll  annexed*. 

If  the  disability  of  n  person  under  ago,  or  an  alien  named  as 
executor  in  a  will,  be  n»moved  before  the  execution  of  the  provi- 
sions of  such  will  is  completefl.  he  shall  be  entitled,  on  applica- 
tion, to  supplementary  letters  testamentary,  to  ho  issued  In  the 
same  mann«er  as  the  original  letters,  and  authorized  to  join  in  the 
execution  of  the  will  with  the  |)ersons  previously  appointed.  A 
person  named  in  a  will  as  executor,  and  not  named  as  su<*h  in  the 
letters  testamentary  or  in  letters  of  administration  with  the  will 
annexed,  shall  be  deemed  to  be  superseded  thereby,  and  shall 
have  no  power  or  authority  whatever  as  such  executor  until  he 
appears  and  qualifies.  An  executor  named  in  a  will  has  no  power 
to  dispose  of  any  part  of  the  estate  of  the  testator  before-  fetters 
t(»stamentary  are  granted,  except  to  pay  funeral  charges,  nor  to 
interfere  with  such  estate  in  any  manner  further  than  is  neces- 
sary for  its  preservation.  Where  letters  of  administration  with 
the  will  annexed  are  granted,  the  will  of  the  deceased  shall  be 
observed  and  performed;  and  the  administrators,  with  such  will, 
have  the  rights  and  powers  and  are  subject  to  the  same  duties 
as  if  they  had  been  named  executors  in  the  will.  . 

I^   189.1,  ch.    0S6. 

«  2614.   [Am*d,  1897.]     l^ho  may  propound  will. 

A  person  designated  in  a  will  as  executor,  devisee,  or  legatee, 
or  any  person  interested  in  the  estate,  or  a  creditor  of  the  de- 
cedent, or  any  party  to  an  action  brought  or  about  to  be  brought, 
and  interest  in  the  subject  thereof,  in  which  action  the  decedent, 
if  living,  would  be  a  proper  party,  may  pn»sent  to  the  surrogate's 
court  having  jurisdiction,  a  written  petition,  duly  verified;  de- 
seribing  the  will,  setting  forth  the  facts,  upon  which  the  jurisdic- 
tion of  the  court  to  grant  probate  thereof  depends,  and  praying 
that  the  will  may  be  provwl,  and  that  the  persons,  specified  in 
the  next  section,  may  be  cited  to  attend  the  probate  thereof, 
rpoii  tli(>  presentation  of  such  a  petition,  the  surrogate  must 
issue  a  citation  accordingly. 

L.  18.37,  ch.  400.  I  4  (4  Kdm.  487).  L.  1897,  oh.  177.  In  effect  April 
3,   1807. 

i   2«1R.    rAm*d,   1K94,    im>».1      Who   to   be   cited   tHerenpon. 

The  following  persons  must  be  cited  upon  a  petition,  presented 
as  prescribed  in  the  last  section: 
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1.  It  the  will  relates  exclusively  to  real  property,  the  husband 
or  wife,  if  tiny,  and  all  the  heirs  of  the  testator. 

2.  If  the  will  n'l;ite!4  excliisivply  to  personal  property,  the  hus- 
band or  wife,  if  any,  jind  all  the  next  of  kin  of  the  testator. 

3.  If  the  will  relat*»s  to  both  real  and  personal  propertj%  the 
husband  or  wife,  if  any,  and  all  the  heirs,  and  all  the  next  of 
kin  of  the  testator. 

U   1801,  cli.   118. 

4.  [Aatled,  1005.1  Any  person  designated  in  the  will  as  ex- 
ecutor. 

L.   1905,  ch.  438.      In  effect  Sept.   1,  1905. 

S  2U10.   LAiii'dy  1011.]      Contents  of  citation. 

The  citation  must  set  forth  the  name  of  the  decedent,  and  of 
the  person  by  whom  the  will  is  pro()ounded;  and  it  must  state 
whether  the  will  relates,  or  pur(H>rts  to  relate,  exclusively  to  real 
property,  or  personal  property,  or  to  Ijoth.  Where  the  will  pro- 
pounded was  nuncupative,  that  fact  must  be  stated  in  the  cita- 
tion. Where  the  surrogate  is  uuable  to  ascertain  to  his  satisfac- 
tion, whether  the  decetlent  left  surviving  him,  any  person,  who 
would  be  entitled  to  the  property  affected  by  the  will,  if  the 
decedent  had  died  intestate:  or  if  it  shall  appear  to  the  surrojfate 
that  the  decedent  left  no  known  heirs-at-luw  or  next  of  kin,  the 
citation  must  be  directp<l,  where  the  will  relates  to  real  property, 
to  the  altorney-jjeneral;  where  it  relates  to  personal  property,  to 
the  attorney-jjenernl  and  to  the  public  administrator,  who  would 
have  been  entitled  to  administration,  if  the  decedent  had  died 
intestate. 

Am'd  by  L.   1011,  ch.  433,  In  effoct  Sept.    1,   1911. 

I  2617.   [Am*d,  181>4.1     Pemons  not  cited  nay  appear. 

Any  person,  although  not  cited,  who  is  named  as  a  devisee  op 
leffateo  in  the  will  propounded,  or  as  executor,  tnistee,  devisee 
or  legatee  in  any  other  paper  purporting  to  be^  a  \\i\\  of  the  de- 
cedent, or  who  is  otherwise  interested  in  sustaining  or  defeating 
the  will,  may  appear,  and.  at  his  electi(»n,  support  or  oppose  the 
application.  A  person  so  ai)i>earing  be<*ou»es  a  party  to  the 
special  proceeding.  But  this  section  does  not  affect  a  right  or 
interest  of  such  a  person  unless  he  so  bec«>uu*s  a  party.  And 
in  case  the  will  propounded  for  probate  is  opposed,  due  and 
timely  notice  of  the  hearing  of  the  objeetions  to  the  will  shall 
be  given,  in  such  manner  as  thc^  surrogate  shall  direct,  to  all 
persons  in  JH'ing,  who  would  take  any  interest  in  any  property 
under  the  provisions  of  the  will,  and  to  the  executor  or  executors, 
trustee  or  trustees  nanuMl  therein,  if  any,  who  have  not  appear(»d 
in  the  pro<'ep<ling,  and  any  decree  in  the  proceeding  shall  not 
affect  the  right  or  interest  of  any  such  person  unless  he  shall 
be  so  notified. 

r..  1894,  Hi.  lis. 

I  2018.  (Am*d,  1013.1  li%'ltnefiiieii  to  be  examined;  proof 
re<inlred. 

l^pou  the  return  of  the  citation,  the  surrogate  must  cau.se  the 

witnesses  to  be  examined  before  him.     In  a  ease  where  there  is 

no  contest  and  no  objection  or  if  no  objections  to  the  probate 

are   tiled   and    if   all   the   parties   are   of   full   ag(»   and   of   sound 

mind  or  if  the  special  guardian  attends  before  th<»  surrogate  the 
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surrogate  may  in  his  discretion  order  that  a  witness  who  is  in 
the  state  but  not  in  the  county  wheru  the  will  is  offered  for 
probate  or  au  adjoining  county,  be  examined  before  the  surro- 
gate of  the  county  in  which  tlie  witness  shall  be,  in  which  case 
the  original  will  shall  be  attached  to  the  order  and  transmitted  to 
the  surrogate  of  the  county  where  the  proofs  are  ordered  to  be 
taken  and  the  proofs  and  said  orif?inaI  will  shall  be  returned 
to  the  surrogate  before  whom  the  proceeding  is  pending.  Tlie 
proofs  must  be  reduced  to  writing.  Before  a  written  will  is 
admitted  to  probate,  two,  at  least,  of  the  subscribing  witnesses 
must  be  produced  and  examined,  if  so  many  are  within  the  State, 
and  competent  and  able  to  testify.  Before  a  nuncupative  will  is 
admitted  to  probate,  its  execution  and  the  tenor  thereof  must  be 
proved  by  at  least  two  witnesses.  Any  party,  who  contests  the 
probate  of  the  will,  may,  by  a  notice  filed  with  the  surrogate  at 
any  time  before  the  proofs  are  closed,  require  the  examination 
of  all  the  subscribing  witnesses  to  a  written  will,  or  of  any  other 
witness,  whose  testimony  the  surrogate  is  satisfied  may  be  ma- 
terial; in  which  case,  all  such  witnesses,  who  are  within  the 
State,  and  competent  and  able  to  testify.  muKt  be  so  examined. 

L.  1837.  eb.  460,  part  of  i|  10  and  11  (4  Edm.  488,  489)  ;  L.  1841.  ch. 
129.  if  1,  2  and  3  (4  Edm.  501).  Am'd.  L.  1913,  cb.  412.  In  effect 
Sept.   1,  1913. 

f  2619.  [Am'd,  1882.]  Absent,  ete.,  witneMes  to  be  ae- 
eoonted  for. 

The  death,  absence  from  the  State,  lunacy,  or  other  incom- 
petency of  a  witness,  required  to  be  examined,  as  proscribed  in 
this  or  the  last  section,  or  proof  that  such  witness  cannot,  after 
due  diligence,  be  found  within  the  State  or  elsewhere,  must  be 
shown  by  affidavit  or  other  competent  evidence,  to  the  satisfac- 
tion of  the  surrogate,  before  dispensing  with  his  testimony. 
Where  a  witness,  being  within  the  State,  is  disabled  from  at- 
tending, by  reason  of  age,  sickness,  (»r  infirmity,  his  disability 
must  be  shown  in  a  like  manner;  and  in  that  case,  the  testi- 
mony of  tbe  witness,  where  it  is  required,  and  he  is  able  to 
testify,  must  be  taken  in  the  manner  prescribed  by  law,  and 
produced  before  the  surrogate,  as  part  of  the  proofs. 

L.  1837,  eh.  460,  part  of  H  10,  11   (4  Edm.  489). 

I  2020.  [Am'd,  1888,  1902.]     Proof  of  haadwrltlnff. 

If  all  the  subscribing  witnesses  to  a  written  will  are,  or  if  a 
subscribing  witness,  whose  testimony  is  required,  is  dead,  or  in- 
competent, by  reason  of  lunacy  or  otherwise,  to  testify  or  unable 
to  testify;  or  if  such  a  subscribing  witness  is  absent  from  the 
state;  or  if  such  a  subscribing  witness  has  forgotten  the  occur- 
rence, or  testifies  against  the  execution  of  the  will:  the  will  may 
nevertheless  be  established,  upon  proof  of  the  handwriting  of  the 
testator,  and  of  the  subscribing  witnesses,  and  also  of  such  other 
circumstances,  as  would  he  sufficient  to  i)rove  the  will  upon  the 
trial  of  an  action.  Where  a  subscribing  witness  is  absent  from 
the  state,  upon  application  of  either  party,  the  surrogate  shall 
cause  the  testimony  of  such  witness  to  be  taken  by  commission, 
when  it  is  made  to  appear  that  by  due  diligence  such  testimony 
may  be  obtained.  Whoro  a  written  will  is  proved,  as  prescribed 
in  this  section,  it  must  be  filed  and  remain  in  the  surrogate's 
office.  But  when  it  shall  bo  shown,  by  affidavit  or  othprwise.  t«» 
the  satisfaction  of  the  siirro>:atc.  that  t\w  decedent  left  real 
or  personal  property  in  another  state  or  territory  of  the  United 
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States  or  in  a  foreign  country,  and  that  the  laws  of  such  state, 
territory  or  country  require  the  production  of  the  original  will 
before  the  provisions  thereof  become  effective,  the  surrogate 
may,  at  any  time  after  probate,  and  upon  such  notice  to  the 
l)artie»  interested  in  the  estate  as  he  may  think  proper,  cause 
any  original  will  remaining  on  file  in  his  office  to  be  sent  by 
post  or  otherwise  to  any  court  which,  or  to  any  officer  of  such 
state,  territory  or  country  who,  under  the  laws  thereof,  is  em- 
powered to  receive  the  same  for  probate,  or  may  deliver  such 
will  to  any  person  interested  in  the  probate  thereof  in  such  state, 
territory  or  country,  or  to  his  representative,  upon  such  terms 
as  he  shall  think  proper  for  the  protection  of  other  parties  inter- 
ejfted  in  the  estate.  Where  in  any  matter  before  the  surrogate 
or  in  a  surrogate's  court  the  testimony  of  any  witness  shall  be 
taken  by  or  on  commission,  the  same,  together  with  the  commis- 
sion on  which  it  is  taken,  shall  be  duly  filed  in  the  office  of  the 
surrogate  but  need  not  be  recorded.  The  testimony  or  other  pro- 
ceeding duly  taken  to  be  used  before  the  surrogate  or  surrogate's 
court,  by  a  stenographer,  shall  be  filed  and  need  not  be  recorded. 

U  1837.  ch.  460,  i  20  (2  Bdm.  491);  2  R.  S.  58.  H  13.  16.  17  (2  Bdm. 
59.  60):  L.  1888,  ch.  508.  See  |  2635.  L.  1902,  cb.  114.  In  effect  Marck 
12,   1902. 

I  2021.  Proof  of  lost  or  destroyed  will. 

A  lost  or  destroyed  will  can  be  admitted  to  probate  in  a  surro- 
gate's court,  but  only  in  a  case,  where  a  judgment  establishing 
the  will  could  be  rendered  by  the  supreme  court,  as  prescribed  in 
section  ISCJT)  of  this  act. 

L.  1870,  ch.  359,  {  8;  2  B.  S.  68,  |  67,  b.   (2  Edm.  69). 

f  2621-a.   [Added,  1910.]     Petition  to  compel  prodnetion 
of  will. 

A  person  claiming  to  be  interested  in  the  estate  of  decedent 
may  present  a  petition  under  oath  to  a  surrogate's  court^  against 
any  one  or  more  persons  suspected  of  destroying,  retaining,  con- 
cealing or  conspiring  with  others  to  destroy,  retain  or  conceal  a 
will  or  testamentary  instrument  of  the  decedent,  and  the  court 
thereupon  must  issue  a  citation,  directed  to  such  person  or  per- 
sons, ordering  the  production  of  the  will  or  testamentary  instru- 
ment or  show  cause  why  it  should  not  be  produced.  On  the 
return  of  the  citatfon,  the  court  may  order  the  suspected  person 
or  persons,  to  appear  before  it  and  be  examined  on  oath  upon 
the  matter  of  the  petition.  If  any  person  cited  fails  to  appear 
and  submit  to  examination  or  refuses  to  answer  such  questions 
as  are  lawfully  propounded  to  him,  or  to  obey  any  lawful  order 
of  the  court,  he  may  be  committed  to  jail  as  for  a  contempt 
of  court  until  he  submits  to  its  order.  The  court  may  award 
costs  as  in  a  special  proceeding,  to  be  paid  by  either  party. 

Addod.   L.   1910.   ch.   358.     In  effect  May  24,   1910. 

f  2022.  Probate  not  allo'wed,  unless  snrroffate  satisfied, 
etc. 

Before  admitting  a  will  to  probate,  the  surrogate  must  inquire 
particularly  into  all  the  facts  and  circumstances,  and  must  be 
sati^^fied  of  the  genuineness  of  the  will,  and  the  validity  of  its 
execution.  Before  admitting  a  written  will  to  probate,  the  sur- 
rogate may,  in  his  discretion,  require  proof  of  the  circumstances 
attending  the  execution,  the  delivery,  and  the  possession  thereof, 
or  any  of  them,  to  be  nisde  by  the  affidavit,  or  the  testimony 
at  the  hearing,  of  the  person  who  received  the  will  from  the  tes- 
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tatur.  if  he  ran  be  produced,  and,  also,  of  the  perstni  prt'sontiug 
it  for  probate. 

L.   1837,   cU.   4($0,   I   17,   and   imrt  t)f  |    10    (4   Etlm.   480,   400). 

f  2623.   Willi   when   Malllclentlr   proved. 

If  it  appears  to  the  surropite  that  th<*  will  was  duly  executed; 
and  that  the  testator,  at  the  time  of  exeeutiuff  it,  wa«  in  all  re- 
Rpeets  eonipetent  to  make  a  will,  and  not  under  restraint;  it  mu«t 
be  admitted  to  probate,  as  a  will  valid  to  i)ass  real  property,  or 
personal  property,  or  both,  as  the  .surrojfute  determines,  and  the 
petition  and  citation  require,  and  must  bc»  recorded  aceordinKl.v, 
The  decree  admitting  it  to  probate  must  state  whether  the 
probate  was  or  was  not  contested. 

2  E.  8.  58,  i  14   (2  Edm.  59):   I-.   IS.*??,  ch.  4C0,   f  IS   (4  VAm.  490). 

1  2024.  [Am'd,  1010,  1013.]  Vallcllty  and  conntrnctlon  of 
testamentary   provlMlonn. 

But  if  a  party  expressly  puts  in  issue,  before  the  surrogate,  the 
validity,  construction,  or  effect  of  any  dis|K>sition  of  property, 
contained  in  the  will  of  a  resident  of  the  State,  executed  within 
the  State,  the  surrogate  may  determine  the  question  upon  ren- 
dering? a  decree;  or,  unless  the  decree  refuses  to  admit  the  will 
to  probate,  by  reason  of  a  failure  to  prove  any  of  the  matters 
si)ecitied  in  the  last  section,  may  tidmit  the  will  to  probate  and  re- 
serve the  (juestion  of  construction  or  cfTect  for  future  consider- 
ation and  <iecree 

L.  1870,  oh.  .•?5n,  S  n.  AuiM,  \j.  1910,  ih.  584;  L.  l«i;j,  ch.  3;j7.  In 
t^ffoft  Sopt.    1,   1913.      Sp«*   S   2694,   pwt. 

§  2625.   [Am*d,    lOlO.)      SnrruKate'M    decision   on   probate. 

A  decree  adniittinp  a  will  of  real  or  personal  property,  or 
both,  to  probate  is  conclusive  as  an  adjudication  of  the  validity 
of  the  will,  and  of  the  questions  determined  under  section 
twenty-.six  hundred  and  twenty-four  of  this  act,  except  as  in 
this  chapter  otherwise  provided. 

L.   1837,    ch.   4flO.    {$  21    (i   Edm.    491),   am'd.      Am'd,  L.  1910.  ch.  57S.   in 
rffpct   Sept.   1,   1010. 

I  202O.  [Repealed  by  L.  1010,  ch.  .578.    In  effect  Sept.  1,  1910.] 
f  2«27.    [Repealed  by  L.  1010,  ch.  578.  In  effect  Sept.  1,  1910.] 

f  2«28.  [Repealed  by  T..  1909,  ch.  18.     See  Consolidated  Laws, 
tit.  Decedent  Estate  Law,  S  46.] 

S  2020.  rAin'd,  1S82.  lOlO.l  'WIU  certified,  or  record 
thereof,  may   be   read   lu   evidence. 

The  surrogate  must  cause  to  be  indorsed  upon,  or  annexed  to, 
the  original  will  admitted  to  probate,  or  the  exemplified  copy,  or 
statement  of  the  tenor  of  the  will,  which  was  admitted  without 
production  of  an  original  written  will,  a  certificate,  under  his 
hand,  or  the  hand  of  the  clerk  of  his  court,  and  his  seal  of  office, 
Rtatine:  that  it  has,  upon  due  proof,  been  admitted  to  probate,  as 
a  will  valid  to  nass  real  or  personal  r>roperty.  or  both,  as  the 
"ase  may  be.     The  will,  or  the  copy  or  statement,  so  authentl- 

C70 


e.  18,  t.  3,  a.  1  PROBATE  OF  A  WILU  S|  2630-34 

cated,  the  record  thereof,  or  an  exemplified  copy  of  the  record 
may    bo  road   in   evidence,    as  proof  of   the  original  will,   or  of 
the    contents    or    tenor    thereof,    without    further    evidence,    and 
with  the  effect  specified  in  the  preceding  sections. 

2  R.  S.  58    I   15  (2  Bdm.  501;  2  R.  g.  80.  {  58  (2  Bdm.  82).     Seo  I  2500. 
Am'd  L.  1882,  ch.  309;  L.   2010,  cU.   578.      In  effect  Sept.  1,  1910. 

1  2630.  Recording  'vrllliv  proved  elaeiw^here  i^'ithin  the 
State. 

A  transcript  of  a  will  of  real  property,  proved  and  recorded  in 
any  court  of  the  State,  of  competent  jurisdiction,  and  of  all  tlio 
notices,  process,  au<l  proofs  relating  to  the  same,  must,  when 
duly  exemplified,  be  recorded,  upon  the  re<iuost  of  any  i»er»on 
interested  therein,  in  the  surrogate's  court  of  any  county,  in 
which  real  property  of  the  testator  is  situated. 

L.    1837.   ch.   460,    f   08    (4  E<!m.   409). 

i  tiiUHl,  Recordfi  of  certain  'wills  heretofore  proved i  hc^ir 
far  evidence. 

The  exemplification  of  the  record  of  a  wiU,  proved  before  the 
jmfge  of  the  former  court  of  probates,  and  recorded  in  his  office 
before  the  first  day  of  January,  in  the  year  1785,  certified  under 
tlie  seal  of  the  officer  having  custody  of  the  record,  must  be  ad- 
mitted in  evidence  in  any  case,  after  it  has  been  made  to  appear 
tliat  diligent  and  fruitless  search  has  been  made  for  the  original 
will. 

2  R.    S.   50,    i   20    (2  Kdni.    60). 

«  2«:t2.   rAm*d,  1804,  lfM>l.]     The  aame. 

An  exemplified  copy  of  the  last  will  and  testament  of  any 
deceased  person,  which  has  been  admitted  to  probate,  whether 
as  a  will  -of  real  or  personal  property,  or  both,  and  recorded  in 
the  office  of  the  surrogate  in  any  county  of  this  state,  shall  be 
admitted  in  evidence  in  any  of  the  courts  of  this  state,  with- 
out the  proofs  and  examination  taken  on  the  probate  thereof,  and 
whether  such  proofs  shall  have  been  recorded  or  not,  with  like 
effect  as  if  the  original  of  such  will  had  been  produced  and 
proven  in  such  court,  when  thirty  years  have  elapsed  since  the 
will  was  admitted  to  probate  and  recorded.  And  the  recording 
of  such  will  shall  bo  evidence  that  the  same  was  duly  admitted 
to  probate.  The  exemplification  of  the  record  of  a  will  which 
has  been  proved  before  the  surrogate  or  judge  of  probate,  or 
other  officer  exorcising  the  like  jurisdiction,  of  another  state 
must,  when  certifie<l  by  the  officer  having  by  law,  wl'en  the  cer- 
tificate was  made,  custody  of  the  record,  be  admitted  .n  evidence, 
as  if  the  original  will  was  produced  and  proved,  when  thirty 
years  have  elapsed  since  the  will  was  proved. 

L.   1894,  oh.    89;    L.    1!)01.   ch.   ,■'•40.      In  efiett.  Sept.    1,    1001. 

i  a«33.  [Repealed  by  L.  1009,  ch.  18.  See  Consolidated  Laws, 
tit.  Decedent  Estate  Law,  §  42. J 

f  22034.  [AmM,  lt>0».]  Alloviance  to  executor  or  admin- 
istrator  for   recorillnK   ^vlll   or   cxenipllllcatlon. 

An  executor,  or  administrator,  with  the  will  annexed,  who 
causes  a  record  of  a  will  or  exemplification  to  be  made  at;  pre- 
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scribed  in  section  forty-two  of  the  decedent  estate  law,  must  be 
allowed,  in  his  account,  the  fees  paid  by  him  therefor. 

Id.,  fl  3  and  4  (4  Edm.  430).  Am'd  by  L.  1900,  ch.  05.  Also  partly 
tvpeuUHl  by  L.  1900.  eh.  18.  Soe  Coiiw>ll<lttted  Ijiwm,  til.  Decedent  Kntate 
Law,  i  43.  See  note  73  of  uotetn  ot  Board  of  Statutory  CoDSolldation  at 
er<l  of  c<xle. 

fi  :2413a.   [Am'd,  lfM>2.]    IVlUs  to  be  returned  after  probate. 

Kxcept  where  special  provision  is  otherAvise  made  by  law,  or 
where  the  surrogate  .sends  a  will  into  another  state  or  territory 
or  into  a  foreign  country,  or  delivers  it  to  a  parlv  in  interest,  as 
provided  in  section  two  thousand  six  hundred  and  twenty  of  this 
act,  a  written  will,  after  it  has  been  proved  and  recordetl,  must 
be  retained  by  the  surrogate,  until  the  expiration  of  one  year 
after  it  has  been  recorded,  and,  if  a  petition  for  the  revocation  of 
I)robate  thereof  is  then  tile<l,  until  a  decree  is  made  thereupon. 
It  must  then  be  returned,  up<m  demand,  to  the  person  who  de- 
livered it,  unless  he  is  dead,  or  a  lunatic,  or  has  removed  from 
the  state;  in  which  case,  it  may,  in  the  discretion  of  the  surro- 
gate, be  delivered  to  any  person  named  therein  as  devisee,  o^  to 
an  heir  or  assignee  of  a  devisee;  or,  if  it  relates  only  to  personal 
property,  to  the  executor,  or  administrator,  with  the  will  an- 
nexed, or  to  a  legatee. 

2  R.  S.  60.  f  54  (2  Edm.  GO);  L.  1902.  ch.  114.  In  effect  March  12, 
1002. 

i  2BU3H.  IVben  letters  teiitamentary  may  be  isiiaed« 

Where  a  will,  which  is  admitted  to  probate,  names  one  or 
more  persons  to  be  exw.*utor  or  exeeutore  thereof,  upon  a  con- 
tingency, the  surrogate  must  inquire  into  the  facts,  and,  if  the 
contingency  has  happened,  that  fact  must  be  recited  in  the  decree. 
Immediately  after  a  will  has  been  admitted  to  probate,  the  per- 
son or  persons  named  therein  as  executors,  who  are  competent  by 
law  to  serve,  and  who  appear  and  qualify,  are  entitled  to  letters 
testamentary  thereupon;  unless,  before  the  letters  are  granted, 
a  creditor  of  the  decedent,  or  a  person  interested  in  the  estate, 
files  an  athdavit,  specifying  his  demand,  or  how  he  is  interested, 
and  either  setting  forth  spe<*ifically  one  or  more  legal  objections 
to  granting  the  letters  to  one  or  more  of  the  executors,  or  stating 
that  he  is  advised  and  believes  that  there  are  such  objections, 
and  that  he  intends  to  file  a  specific  .statement  of  the  same. 
Where  such  an  affidavit  is  filed,  the  surrogate  must  stay  the 
granting  of  letters,  at  least  thirty  days,  or  until  the  matter  is 
sooner  disposed  of.  _A  specification  or  statement  of  an  objec- 
tion, made  as  prescribed  in  this  section,  must  be  verified  by  the 
oath  of  the  objector,  or  his  attorney,  to  the  eflfect  that  he 
believes  it  to  be  true. 

2  R.   S.  09,   I  1   (2  Edm.  71)  :  L.  1R37.  oh.  460.   I  22   (4  Edm.  491). 

f  2687.   Svrrograte  to  Inanlre  Into  objections. 

The  surrogate  must  inquire  into  an  objection,  filed  as  pre- 
scribed in  the  last  secti(m:  niul,  for  that  purpose,  he  may  receive 
proof,  by  affidavit,  or  otherwise,  in  his  discretion.  If  it  appears 
that  there  is  a  legal  and  sufficient  objection  to  any  person,  named 
as  executor  in  the  will,  letters  shall  not  be  issued  to  him,  ex- 
cept as  prescribed  in  the  next  section. 

U  R.  S.   70.   I   6   (2  Edm.   71). 
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S  2638.  Bond)  wlteii  re<iulred. 

In  either  of  the  following  cases,  a  person  named  as  executor  In 
a  will,  may  entitle  himself  to  letters  testamentary  thereunon.  by 
giving  a  bond  as  prescribed  by  law,  althongh  an  objection  against 
him  has  been  established  to  the  satisfaction  of  the  surrogate: 

1.  Where  the  objection  is,  that  his  circumstances  are  quch,  that 
they  do  not  afford  adequate  security  to  the  creditors,  or  persons 
interested  in  the  estate,  for  the  due  administration  of  the  estate 

2.  Where  the  objection  is  that  he  is  not  a  resident  of  the  State: 
and  he  is  a  citizen  of  the  United  States. 

But  a  person  against  whom  there  is  no  objection,  except  that 
of  non-residence,  is  entitled  to  letters  testamentary,  without  giv 
ing  a  bond,  if  he  has  an  office  within  the  State,  for  the  regular 
transaction  of  business  in  person:  and  the  will  contains  an  ex- 
pr<?ss  provision,  to  the  effect  that  he  may  act  without  giving 
security. 

Id. ;   I  7,  amM;   L.    tSTS.  oh.   G57   (9  l-klra.   609). 

f  2039.  nenmiclatloii}  retraction   thereof. 

A  person,  named  as  executor  in  a  will,  may  renounce  the  ap- 
pointment by  an  instrument  in  writing,  signed  by  him,  and  ac- 
knowledged or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county,  or  attested  by  one  or  more  wit- 
nesses, and  proved  to  the  satisfaction  of  the  surrogate.  Such  a 
renunciation  may  be  retracted  by  a  like  instrument,  at  any  time 
before  letters  testamentary,  or  letters  of  administration  with  the 
will  annexed,  have  been  issued  to  any  other  person  in  his  place: 
or,  after  they  have  been  so  issued,  if  they  have  been  revoked, 
or  the  ])erson  to  whom  they  were  issued  has  died,  or  become  a 
lunatic,  and  there  is  no  other  acting  executor  or  administrator. 
Where  a  retraction  is  so  made,  letters  testamentary  may,  in  the 
discretion  of  the  surrogate,  be  issued  to  the  person  making  it. 
An  instrument  specified  in  this  section  must  be  filed  and  recorded 
in  the  surrogate's  office. 

Id..   I  8    (2  Edin.   72). 

I  2B04O.   Selection  of  an  execntor  under  a  povrer. 

^  Where  the  will  contains  a  valid  power,  authorizing  the  .selec- 
tion, as  executor  thereof,  of  a  person  not  named  therein,  the 
selection  must  be  made,  by  the  person  appointed  for  that  pur- 
pose, within  thirty  days  after  making  the  decree  admitting  the 
will  to  probate;  in  default  whereof,  the  power  of  selection  is 
deemed  to  have  been  renounced.  Such  selection  must  be  made 
by  an  instrument  in  writing,  designating  the  person  selected, 
signed  by  the  i>roper  person,  and  acknowledged  or  proved,  and 
certified,  in  like  manner  as  a  deed  to  be  recorded  in  the  county, 
or  pn)ved  to  the  satisfaction  of  the  surrogate,  and  filed  in  the 
surrogate's  office.  Where  the  will  authorizes  the  person,  so  to 
be  selected,  to  act  with  the  executor  or  executors  named  therein, 
the  issuing  of  letters  must  be  delayed  until  the  expiration  of  the 
period,    fixed   in    this   section   for   the   exercise   of   the   power   of 
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select  if  ni,  and,   if  the  selection  is  so  made,  for  five  days  there- 
after. 

I  2641.  Objection  to  anch  a  person;  hoir  taken,  etc. 

"Within  five  days  after  a  selection  is  made,  as  preHcribcd  in 
the  last  section,  any  person  may  file  an  atfldavit,  verified  as  pre- 
scribed in  section  2(^50  of  this  a<'t,  showing  that  he  is  a  creditor 
of  the  decedent,  or  a  person  inter€»8ted  in  the  estate,  and  setting? 
forth  specifically  one  or  more  legal  objections  to  granting  letters 
to  the  person  selected.  The  proceedings  to  be  taken  thereupon 
arc  the  same,  as  prescribed  in  stM'tions  2(»37  and  2(J88  of  this  act. 
If  letters  are  not  issued  to  the  person  so  selected,  the  power  of 
selection  is  deemed  to  be  exhausted. 

i  2G42.  rAm'd,  1KK3.1  Bxeentor  falllnir  to  qanllfy  or  re- 
nounce) hofv   excladed. 

If  a  person,  named  as  executor  in  a  will,  does  not  qualify  or 
renounce,  within  thirty  days  after  probate  thereof;  or  if  a  per- 
son, chosen  bv  virtue  of  a  power  in  the  will,  (h)es  not  qualify  or 
renounce  within  thirty  days  after  the  tiling  of  the  instrument 
designating  him;  or,  in  either  case,  if  objections  are  filed,  and  the 
executor  does  not  qualify  or  renounce,  within  five  days  after  they 
are  determined,  in  nis  favor,  or,  in  a  case  specified  in  section  2()38 
of  this  act,  within  five  days  after  an  objection  has  been  estab- 
lished; the  surrogate  must,  upon  the  application  of  any  other 
executor,  or  any  creditor  or  person  interested  in  the  estate,  nijike 
an  order  requiring  him  to  qualify  within  a  time  therein  specified: 
and  directing  that,  in  default  of  so  doing,  he  be  deemed  to  have 
renounced  his  appointmc^nt.  Where  it  appears  by  affidavit  or 
other  written  proof,  to  the  satisfaction  of  the  surrogate,  that 
such  an  order  cannot,  with  due  diligence,  be  served  personally 
within  the  State,  upon  the  person  therein  named,  the  surrogate 
may  prescribe  the  manner  in  which  it  must  be  served,  which 
may  be  by  publication.  If  tlie  person,  so  appointed  executor,  does 
not  qualify  within  the  time  fixed,  or  within  such  further  time 
as  the  surrogate  allows  for  that  purpose,  an  order  must  be  made 
and  recorded,  reciting  the  facts,  and  declaring  that  he  has  re- 
nounced his  appointment  as  executor.  Such  an  order  may  be 
revoked  by  the  surrogate  in  his  discretion,  and!  letters  testamen- 
tary may  be  issued  to  the  person  so  failing  to  renounce  or 
qualify,  upon  his  appli<ration,  in  a  case  where  ne  might  have  re- 
tracted an  express  reuunciatitm,  as  prescrilnHl  in  se<*tion  2<>:{U  of 
this  act.  And  where  any  powers  to  sell,  mortgage  or  lease  real 
estate,  or  any  interest  therein,  are  given  to  executors,  as  such, 
oi  as  trustees,  or  as  executors  and  trustees,  and  any  of  such 
persons  named  as  executors  shall  negk»<t  to  (lualify,  then  all 
sales,  mortgages  and  leases  under  said  powers  made  by  the 
executors  who  shall  (lualify  shall  be  ecpially  valid  as  if  the  other 
executors  or  trustees  had  joined  in  such  sale. 

t  B.  S.  70,  71.  if  »,  10,  11,  12   (2  Edm.  272);  L.  1R83,  ch.  401. 

I  '2iit:i.  [Anrd,  ISflS,  lOOly  1&10.1  Letters  of  ndmlnUtra- 
tlon   with   will   annexed;  ^Theu   and   to   whom. 

I I  no  person  is  named  as  executor  in  the  will,  or  selected  by 
virtue  of  a  power  contained  therein:  or  if,  at  any  time,  by  reason 
of  death,  incompetency  a<ljudgcd  by  the  surrogate,  renunciation 
in  either  of  the  methods  x)rescribed  in  sections  two  thousand  six 
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hundred  and  thirty-nine  and  two  thousand  six  hundred  and  forty-  ' 
two  of  thiB  act,  or  revocation  of  letters,  there  is  no  executor,  or 
administrator  with  the  will  annexed,  qualified  to  act;  the  surro- 
gate must,  upon  the  application  ^f  a  creditor  of  the  decedent,  or 
a  person  interested  in  the  estate  of  the  decedent,  or  having  a  lien 
upon  any  real  propertj-^  upon  which  the  decedent's  estate  has^  a 
lien,  and  upon  such  notice  to  the  other  creditors  and  persons  in- 
terested in  the  estate,  as  the  surrogate  deems  proper,  issue  letters 
of  administration  with  the  will  annexed,  as  follows: 

1.  To  one  or  niore  of  the  residuary  legatees,  who  are  qualified 
to  act  as  administrators.  If  any  one  of  such  legatees  who  would 
otherwise  be  so  entitled  is  a  minor,  administration  shall  be 
granted  to  his  guardian,  if  competent.  A  corporation  which  is 
a  residuary  legatee  shall  be  qualified  to  act  as  such  adminis- 
trator, altnough  not  specially  autnorized  by  its  charter  or  any 
provision  of  law. 

2.  If  there  is  no  such  residuary  legatee  or  guardian,  or  none 
who  will  accept,  then  to  one  or  more  of  the  principal  or  specified 
legatees  so  qualified.  If  any  one  of  such  legatees  who  would  be 
otlierwise  so  entitled  is  a  minor,  administration  shall  be  granted 
to  his  guardian,  if  competent. 

3.  If  there  is  no  such  legatee  or  guardian,  or  none  Who  will 
accept,  then  to  the  husband,  or  wife,  or  to  one  or  more  of  the 
next  of  kin,  or  to  one  or  more  of  the  heirs  or  devisees,  so 
qualified. 

4.  If  there  is  no  qualified  person,  entitled  under  the  foregoing 
subdivisions,  who  will  accept,  then  to  one  or  more  of  the  cred- 
itors who  are  so  qualified,  except  that  in  the  counties  of  New 
York  and  Kings  the  public  administrator  shall  have  preference, 
after  the  next  of  kin,  over  the  creditors  and  all  other  persons. 

5.  If  there  is  no  qualified  creditor  who  will  accept,  then  to 
any  proper  person  designated  by  the  surrogate. 

2  R.  S.  71.  I  14  (2  Edm,  72);  I..  1885,  ch.  734;  U  1901.  ch.  141;  L.  1010, 
eb.  685.    In  effect  Sept.  1.  1910. 

f  2044.  Id.;  renunciation  or  exeluHion  of  pemonH  UaTinfC 
prior   rijjfht. 

But  where  a  person  applies  for  letters  of  administration  with 
the  will  annexed,  as  prescribed  in  the  last  section,  and  another 
person  has  a  right  to  the  administration  prior  to  that  of  the  peti- 
tioner, the  application  must  be  made  by  petition,  unless  a  written 
renunciation  of  every  person  having  such  a  prior  right,  is  filed 
with  tlie  surrogate,  and  the  execution  thereof  is  proved  to  his 
satisfaction.  The  petition  must  pray  that  all  the  persons  having 
a  prior  right,  who  have  not  renounced,  be  cited  to  show  cause, 
wh/  administration  should  not  be  granted  to  the  petitioner.  The 
proceedings  thereupon  are  the  same,  as  upon  an  application  for  - 
a<lminist ration  upon  the  estate  of  an  intestate, 

2  R.  S.   7G.  I  35   (2  Edm.  77). 

I  2A45.  Execntor  or  administrator  to  qnalify. 

An  executor,  from  whom  a  bond  is  required,  as  prescribed  in 
this  article,  or  an  administrator  with  the  will  annexed,  must,  be- 
fore letters  are  issued  to  him,  qualify  as  prescribed  by  law,  witli 
respect  to  an  administrator  upon  the  estate  of  an  intestate:  and 
the  provisions  of  article  fourth  of  this  title,  with  respect  to  the 
bond  to  be  given  by  the  administrator  of  an  intestate,  apply  to  a 
bond  given  pursuant  to  this  section;  except  that,  in  nxing  the 
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'  penalty  thereof,  the  surrogate  must  take  into  consideration  the 
value  of  the   real   property,   or  of  the  proceeds   thereof,   which 
may   come   to   the   nands   of   the   executor   or  administrator,   by 
virtue  of  any  provision  contained  in  the  will. 
2  R.  S.  76,   I  42.     See  poHt.   If  2667,  2Sir>.  2816. 

f   2646.  Bffeet   of  certain   provialonii  limited. 

Thil  article  does  not  vary  the  eflfe<^t  of  a  decree  for  probate, 
made  befor<»  this  chapter  takes  effect,  as  declared  in  the  statuten 
then  w  fore?. 
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ARTICU3   SKCOBTD* 

Revocation  of  probate. 

Sec.   2647.  PerHons  interefit<Kl  may  apply  to  revoko  probate. 

2648.  When  application  must  be  made.  ^  a  <^'e^CJ 

2649.  Citation  thereupon.  ^         1  ^^  J^y  v ,  *c  Cl/  C>  Kn   - 
2fl«».  Rxeentnr     »tc..    to   miaiMiiid   nroe»*dl«»«-H?-'*?r<»,"  V  '  ^  ^ '^  ^     '^  "^   '^^ 


2«G0.    Executor,  etc.,  to  8ii8i)eBd  proceedtof sCAiil^SnvZJ^  ^  j-    ri-^ 

2651.     Hearing.  ^'^^^^*cr  ^  5''4--.  ^  ''' 

2faL'.     Droree.  ~        ^  '  ' 


6^3. 


2653.    Notice  of  decree  of  rerocation. 
26ov{a.  Determining  Talldity  of  a  will. 


?■  2«47-2053.    [Repealed  by  L.  1910.  ch.  578.     In  effect  fcJopt 
1,  1910.] 


I  2(I68*.  [Added*    18021    am'd,    1896,    1897.]      Determining 
validity  of  a  ^111. 

Any  person  interested  as  devisee,  legatee  or  otherwise,  in  a  will 
or  codicil  admitted  to  probate  in  this  state,  as  provided  by  the 
code  of  civil  procedure,  or  any  person  int<»rpsted  as  heir-at-law, 
next  of  kin  or  otherwise,  in  any  estate,  any  portion  of  which  is 
disposed  of,  or  affected,  or  any  portion  of  which  is  attempted  to 
be  disposed  of,  or  affected,  by  a  will  or  codicil  admitted  to  pro- 
bate in  this  state,  as  provided  by  the  co<]e  of  civil  procedure, 
wituin  two  years  prior  to  the  passage  of  this  act,  or  any  heir-at- 
law  or  next  of  kin  of  the  testator  making  such  will,  may  cause 
the  validity  or  invalidity  of  the  probate  thereof  to  be  determined 
in  an  action  in  the  supreme  court  for  the  county  in  which  such 
probate  was  had.  All  the  devisees,  legatees  and  heirs  of  the 
testator  and  other  interested  persons,  including  the  executor  op 
administrator,  must  be  parties  to  the  action.  Upon  the  com- 
pletion of  service  of  all  parties,  the  plaintiff  shall  forthwith  file 
the  summons  and  complaint  in  the  office  of  the  clerk  of  the 
court  in  which  said  action  is  begun  and  the  clerk  thereof  shall 
forthwith  certify  to  the  clerk  of  the  surrogate's  court  in  which 
the  wih  has  been  admitted  to  probate,  the  fact  that  an  action 
to  determine  the  validity,  of  the  probate  of  such  will  has  been 
commenced,  and  on  receipt  of  such  certificate  by  the  surrogate's 
court,  the  surrogate  shall  forthwith  transmit  to  the  court  in 
which  such  action  has  been  begun  a  copy  of  the  will,  testimony 
and  all  papers  relating  thereto,  and  a  copy  of  the  decree  of 
probate,  attachinrr  the  same  together,  and  certifying  the  same 
under  the  seal  of  the  court.     The  issue  of  the  pleadings  in  such 

«77 


S  2633a  SURROGATES'  COURTS.  c.l8,t.3,a.2 

action  suall  be  confined  to  the  question  of  whether  the  writing 
produced  is  or  is  not  the  last  will  and  codicil  of  the  testator, 
or  either.  It  shall  be  tried  by  a  jury  and  a  yerdlct  thereon 
shall  be  coticlusive  as  to  the  real  or  personal  property,  unless  a 
new  trial  be  granted  or  the  judgment  thereon  be  reversed  or 
Tacated.  On  the  trial  of  such  issue  the  decree  of  the  surrogate 
admitting  the  will  or  codicil  to  probate  shall  be  prima  facie  evi- 
dence of  the  dne  attestation,  execution  and  validity  of  such  will 
or  codicil.  A  certified  copy  of  the  testimony  of  such  of  the  wit- 
nesses examined  upon  the  probate,  as  are  out  of  the  jurisdiction 
of  the  court,  dead,  or  have  become  incompetent  since  the  probate, 
shall  be  admitted  in  evidence  on  the  trial.  The  party  sustaining 
the  will  shall  be  entitled  to  open  and  close  the  evidence  and  argu- 
ment. He  shall  offer  the  will  in  probate  and  rest.  The  other 
party  shall  then  offer  his  evidence.  The  party  sustaining  the  will 
shall  then  offer  his  other  evidence  and  rebutting  testimony  may 
be  offered  as  in  other  cases.  If  all  the  defendants  make  default 
in  pleading,  or  if  the  answers  served  in  said  action,  raise  no  is- 
sues, then  the  plaintiff  may  enter  judgment  as  provided  in  article 
two  of  chapter  eleven  of  the  code  of  civil  procedure  in  the  case 
of  similar  defaults  in  other  actions.  If  the  judgment  to  be 
entered  in  an  action  brought  under  this  section  is  that  the  writ- 
ing produced  is  the  last  will  and  codicil,  or  either  of  the  testator, 
said  judgment  shall  also  provide  that  all  parties  to  said  action, 
and  all  persons  claiming  under  them  subsequently  to  the  com- 
mencement of  the  said  action,  be  enjoined  from  bringing  or  main- 
taining any  action  or  proceeding,  or  from  interposing  or  main- 
taining a  defense  in  any  action  or  proceeding  based  upon  a  claim 
that  such  writing  is  not  the  last  will  or  codicil,  or  either,  of  the 
testator.  Any  judgment  heretofore  entered  under  this  section 
determining  that  the  writing  produced  is  the  last  will  and  codicil, 
or  either,  of  the  testator,  shall,  upon  application  of  any  party 
to  said  action,  or  any  person  claiming  through  or  under  them, 
and  upon  notice  to  such  persons  as  the  court  at  special  term 
shall  direct,  be  amended  by  such  court  so  as  to  enjoin  all  parties 
to  said  action,  and  all  persons  claiming  under  the  parties  to  said 
action  subsequently  to  the  commencement  thereof,  from  bringing 
or  maintaining  any  action  or  proceeding  impeaching  the  validity 
of  the  probate  of  the  said  will  and  codicil,  or  either  of  them,  or 
based  upon  a  claim  that  such  writing  is  not  the  last  will  and 
codicil,  or  either,  of  the  testator,  and  from  setting  up  or  main- 
taining such  impeachment  or  claim  by  way  of  answer  In  any 
action   or   proceeding.      When    final    judgment   shall   have   been 
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entered  in  such  action,  a  copy  thereof  shall  be  certified  and  trans- 
mitted to  the  clerk  of  the  surrogate's  court  in  which  such  will 
was  admitted  to  probate.  The  action  brought  as  herein  pro- 
vided  shall  be  commenced  within  two  years  after  the  will  or 
codicil  has  been  admitted  to  probate,  but  persons  within  the 
age  of  minority,  of  unsound  mind,  imprisoned,  or  absent  from 
the  state,  may  bring  such  action  two  years  after  such  disability 
has  been  removed. 

L.    2862.   ch.   501;   L.   ISM,  ch.  04»:  U   1897.   cb.  701.     Is  effect  Mty  22. 
1097.     SaiierMrdcs  lUutfiMlioeiit  iu  eh.   104,  L.  1897. 
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ABTICLS  THIRD. 

Probate  of  heirship. 

■ec.  3664.  Heir,  etc.,  m%j  api»ly  to  efttablish  heirship. 
2666.  Citation;  appearance  of  persona  interested. 
26S6.  What  facts   to  be  ascertained;  decree  thereapon. 
2607.  Decree   to   be   recorded;    effect   thereof. 
2668.  Petition  to  vacate  or  modify  it. 
2060.  Id.;  when  granted. 

I  8654.  Heir,  etc.,  wanr  «PPlF  to  establlsli  Itelrslilp. 

Where  a  person,  seized  in  fee  of  real  property  within  the  State, 
dies  intestate,  or  without  having  devised  his  real  property  to  spe- 
cific persons,  his  heirs,  or  any  of  them,  or  any  person  deriving 
title  from  or  through  such  heirs  or  any  of  them,  may  present  to 
the  surrogate's  court  which  has  acquired  jurisdiction  of  the  es- 
tate, or,  if  no  surrogate's  court  has  acquired  such  jurisdiction,  then 
to  the  surrogate's  court  of  the  county  where  the  real  property,  or 
any  part  thereof  is  situated,  a  written  petition  duly  verified;  de- 
scribing the  real  property;  setting  forth  the  facts  upon  which  the 
jurisdiction  of  the  court  depends;  and  the  interest  or  share  of 
the  petitioner,  and  of  each  other  heir  of  the  decedent,  in  the  real 
property;  and  praying  for  a  decree  establishing  the  right  of  inher- 
itance thereto,  and  that  all  the  heirs  of  the  decedent  may  be 
cited  to  attend  the  probate  of  that  right.  Upon  the  presentation 
of  such  a  petition  the  surrogate  must  issue  a  citation  accordingly. 

i  2655.  Citation  I  appearance  of  persons  Interested, 

The  citation  must  set  forth  the  nam^  of  the  decedent  ano  of 
the  petitioner;  the  interest  or  share  which  the  petitioner  claims; 
and  a  brief  description  of  the  real  property.  Any  heir  of  the  de- 
cedent, who  has  not  been  cited,  may  nevertheless  appear  at  the 
hearing;  and  thereby  make  himself  a  party  to  the  special  proceed- 
ing. But  this  section  does  not  affect  a  right  or  interest  of  such 
a  person^  unless  he  becomes  a  party. 

See  fi>  2616.  2617.  2619  and  2628,  ante. 

I  2E656*  "Wliat  facts  to  be  aseertaiaedi  decree  t1terei&pon« 

Upon  the  return  of  the  citation*  the  surrogate  must  hear  the 
allegations  and  proofs  of  the  parties.  If  it  appears  that  there  is 
a  contest,  respecting  the  heirship  of  a  party,  or  respecting  the 
share  to  which  a  party  is  entitled,  as  an  heir  of  the  decedent, 
the  surrogate  must  dismiss  the  proceedings.  If  there  is  no  such 
contest,  he  must  inquire  into  the  facts  and  circumstances  of  the 
case.  The  petitioner  must  establish,  by  satisfactory  evidence,  the 
fact  of  the  decedent's  death:  the  place  of  his  residence  at  the 
time  of  his  death;  his  intestacy,  either  generally,  or  as  to  the 
real  property  in  question;  the  number  of  heirs  entitled  to  inherit 
the  property  in  qoestion;  the  name,  age,  residence,  and  rdation- 
ship  to  the  decedent,  of  each;  and  the  interest  or  share  of  each  in 
the  property.  The  surrogate,  where  these  facts  are  established, 
must  make  a  decree,  describing  the  property,  and  declaring  that 
the  right  of  inheritance  thereto  has  bof^n  established  to  his  satis* 
faction,  in  accordance  with  the  facts,  which  must  be  recited  in  the 
decree. 

L.   1873.  ch.  062.  ff  1  «nd  2.  am'd:  L.  1874.  ch.  127  (9  Edm.  861> 
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.  I  21667.  Deerce  to  be  recorded}  effect  thereof. 

An  exemplified  copy  of  a  decree,  made  as  prescribed  in  the  last 
section,  and  of  the  proofs  taken  thereupon,  may  bo  record€Mi  in 
the  office  of  the  clerk,  or  of  the  register^  as  the  case  requires,  of 
each  county  in  which  the  real  property  is  situated,  as  prescribed 
by  law  for  recording  a  deed,  and,  from  the  time  when  the  exem- 
plifications are  so  recorded,  the  decree,  or  the  record  thereof,  is 
presumptive  evidence  of  the  facts  so  declared  to  be  established 
thereby. 

L.  187S.    ch.  552,  |i  1  and  2,   ara'd;  L.  1874,  cb.   127  (0  Bdm.  861). 

i  2658.  Petition  to  vacate  or  modify  It. 

Any  person^  other  than  a  party  to  a  special  proceeding,  insti 
tuted  as  prescribed  in  this  article,  or  the  heir,  devisee,  or  assignee 
of  such  a  party,  may,  at  any  time  within  ten  years  after  a  decree 
establishing  the  right  of  inheritance  is  made  therein,  present  to 
the  court  a  written  petition,  duly  verified,  showing  that  he  has  a 
right,  title,  or  interest  in  the  real  property,  or  a  part  thereof,  which 
is  injuriously  aflfected  by  the  decree;  stating  that  the  decree  is 
erroneous  in  some  material  particular,  specified  therein;  and 
praying  that  the  decree  may  be  set  aside  or  modified  in  that  par- 
ticular, and  that  all  the  persons,  whose  heirship  was  established 
by  the  decree,  may  be  cited  to  show  cause,  why  the  prayer  ot 
the  petition  should  not  be  granted.  If  ati  heir  has  since  died,  or 
has  conveyed  the  share  or  interest  so  established,  by  a  deed  duly 
recorded  in  the  county,  the  petition  must  state  that  fact;  and 
must  pray  that  the  persons  who  have  succeeded  to  his  interest, 
may  be  also  cited,  tfpon  the  presentation  of  such  a  petition,  the 
surrogate  must  issue  a  citation  accordingly. 

i  2609.  Id.f  irlieit  frranted. 

Where  a  petition  is  presented  as  prescribed  in  the  last  sec- 
tion, and  it  appears,  upon  the  hearing,  that,  if  the  petitioner,  or 
his  ancestor,  testator,  or  grantor,  had  been  a  party  to  the  special 
proceeding,  the  decree  or  a  part  thereof  could  not  have  been 
legally  made,  as  prescribed  in  this  article,  the  surrogate  must  va- 
cate or  modify  the  decree  accordingly.  An  exemplified  copy  of  the 
decree  or  order,  so  vacating  or  modifying  the  original  decree,  may 
be  recorded  in  the  office  of  any  clerk  or  register,  where  a  copy  of 
the  original  'decree  was  recorded. 
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ART1CL.B    FOtRTU. 

Grant  of  letters  of  admimM ration. 

Sec.  2660.  Who  entitled   to  lettern  of  admtnlstratlon. 

2661.  Persons  incompetent   to  receive  letters. 

2662.  AppUi^tion  for  letters. 

2663.  Citations;   proceedings  upon  return   thereof. 

2664.  Administrator's    bond. 

2665.  When    county    treasurer   to   he   ex-offlcio   public   adminlstrater. 

2666.  Bond,   letters  of  adminLstratlon  an<l   proce«'<linKs   thereon. 

2667.  When  authority  of  county   treasurer  superseded. 

2668.  Powers    and    proceedlnurs    of    county    treasurer    aa    administrator; 

payments  into  state  treasury. 
2660.  Public    administrator    of    Kings    county. 

I  ZfttSO.  [Ain*d.  1894,  1897,  ItMM),  1913.]  Who  entitled  to 
letters  of  administration. 

Administration   in   case   of   intestacy   must   be  granted    to   the 

relatives  of  the  deceased  entitled  to  succeed  to  his  personal  iirop- 

erty,  who  will  accept  the  same,  in  the  following'  order: 

1.  To  the  surviving  husband  or  wife. 

2.  To  the  children. 

3.  To  the  father. 

4.  To  the  mother.  • 

5.  To  the  brothers.  .  f  ^ 

6.  To  the  sisters. 

7.  To  the  grandchildr^. 

8.  To  any  other  next  of  kin  entitled  to  share  In  the  distribu- 
tion of  the  estate. 

0.  To  an  executor  or  administrator  of  a  sole  legatee  uauu*d  in 
a  will,  whereby  the  whole  estate  is  devised  to  such  deceased  sole 
legatee. 

If  a  person  entitled  is  a  minor,  administration  must  be 
granted  to  his  guardian,  if  competent,  iu  preference  to  creditors 
or  other  persons.  If  no  relative,  or  guardian  of  a  minor  relative, 
will  accept  the  same,  the  letters  must  be  granted  to  the  creditors 
of  the  deceased;  the  creditor  first  applying,  if  otherwise  compe- 
tent, to  be  entitled  to  preference.  If  no  creditor  applies,  the  let- 
ters must  be  granted  to  any  other  person  or  persons  legally  com- 
petent. Letters  of  administration  shall  also  be  granted  to  an 
executor  or  administrator  of  a  deceased  person  named  as  sole 
legatee  in  a  will.  The  public  administrator  in  the  city  of  New 
York  has  preference  after  the  next  of  kin  and  after  an  executor 
or  administrator  of  a  sole  legatee  named  in  a  will  whereby  the 
whole  estate  is  devised  to  such  deceased  sole  legatee  over  creditors 
and  all  other  pensous.  In  other  counties,  the  county  treasurer 
shall  have  preference  next  after  creditors  over  all  other  persons, 
except  that  where  the  surrogate  is  unable  to  ascertain  to  his  satis- 
faction whether  the  decedent  left  surviving  him  any  person  or 
persons  entitled  to  succeed  to  his  estate,  or  where  it  shall  appear 
to  the  surrogate  that  the  deceased  left  no  known  heirs-at-law  or 
next  of  kin,  then  the  public  administrator  or  county  treasurer 
shall  have  preference  over  creditors.  If  several  persons  of  the 
same  degree  of  kindred  to  the  intestate  are  entitled  to  adminis- 
tration, they  must  be  preferred  in  the  following  order:  First, 
men  to  women:  second,  relatives  of  the  whole  blood  to 
those  of  the  half  blood:  third,  unmarried  women  to  mar- 
ried. If  there  are  several  persons  equally  entitled  to  ad- 
ministration, the  surrogate  may  grant  letters  to  one  or  more  of 
such  persons,  and  administration  may  be  granted  to  one  or  more 
<!ompetent  persons,  although  not  entitled  to  the  same,  with  the 
<*onsent  of  the  person  entitled  to  be  joined  with  such  person  or 
persons;    which   consent    must   be    in    writing,    and    filed    in  the 

082 


c.  18,t.3,a.  4     LETTERS   OF   AOMINISTRAllON.      §§  2(HJl-63 

otticv  of  the  surrogate.  If,  in  an  aetiou,  brpjught  or  about  to  be 
brought,  the  iutestatc*,  if  liviuKf  would  be  a  proper  party  thereto, 
any  party  to  such  actiou,  interested  iu  the  Bubject  thereof,  may 
apply  to  the  surrogate's  court  for  the  grantiug  of  letters  of  ad- 
luintHtration  to  hiiuself,  or  some  other  qualified  person,  and  upon 
the  juriBdictiounl  facts  being  satisfactorily  shown,  and  no  rela- 
tive, or  guardian  or  a  minor  relative,  and  no  creditor,  county 
treasurer  or  public  administrator  consenting  to  such  ad- 
ministration, some  legally  competent  person  must  be  appointed 
administrator. 

L.  1S04,  ch.  508:  L.  1897,  ch-  17T.  Am*d  by  L.  1909,  ch.  65.  Also  partly 
repealed  by  L.  1009.  ch.  IS.  See  C-rsolirtnted  Laws.  tit.  DcveJeDt  Kstato 
Law,  S  ICii.  See  notu  74  of  notes  of  Board  of  Statutory  Cfonsolidation  at 
end   of   code.      Am'd  I..   1913,  ch.  403.     In  «»fr<»ot  April  29,   1913. 

I  2G61.  [Am*d,  180».l  Pemona  Incompetent  to  receive 
letters. 

Letters  of  administration  shall  not  be  granted  to  a  person  con- 
victed of  an  infamous  crime,  nor  to  any  one  incapable  by  law  of 
making  a  contract,  nor  to  person  not  a  citizen  of  the  United 
States,  unless  he  is  a  resident  of  the  state,  nor  to  a  person  under 
twenty-one  years  of  age,  or  who  is  adjudged  incompetent  by  the 
surrogate  to  execute  the  duties  of  such  trust  by  reason  of  drunk- 
enness, improvidence  or  want  of  understanding. 

L.   1893,  ch.  686. 

I   2«02.    [Am*d,  1893,  1900.1      Appll^atlon  for  letters. 

A  person  entitled  absolutely  or  contingently,  to-  administration 
on  the  estate  of  an  intestate,  or  any  person  having  a  claim  for 
the  funeral  expenses  of  the  decedent,  may  present  to  the  surro- 
gate's c<»urt  having  jurisdiction,  a  written  petition,  duly  verified, 
praying  for  a  decr(*e  awarding  letters  of  administration,  either  to 
him,  or  to  such  /Other  person  or  persons,  having  a  prior  right,  as 
is  entitled  thereto,  or  in  the  alternative,  as  the  petitioner  elects, 
and  if  necessary,  that  the  persons  required  to  be  cited,  as  pre- 
scribed in  the  next  section,  be  cited  to  show  cause  why  such  a  de- 
cree shmild  not  be  made.  The  petition  must  set  forth  the  peti- 
tioner's title;  the  facts  on  which  the  jurisdiction  of  the  court  to 
grant  letters  of  administration  upon  the  estate  depends;  and  the 
names  of  the  husband  or  wife,  if  any,  and  of  the  next  of  kin  of 
the  decedent,  so  far  as  they  are  known  to  the  petitioner,  or  can 
be  ascertained  by  him  with  due  diligence.  A  citation  shall  hot  be 
issued,  and  a  decree  shall  not  be  made,  where  a  citation  is  not 
necessary,  until  the  petitioner  presumptively  proves,  by  affidavit 
or  otherwise,  to  the  satinfaction  of  the  surrogate,  the  existence  of 
all  the  jurisdictional  facts,  and  particularly  that  the  decedent  left 
no  will.  For  the  purjwse  of  the  inquiry  touching  any  of  these 
matters,  the  surrogate  may  issue  a  subpoena,  requiring  any  per- 
son to  attend  ami  be  examiued  as  a  witness. 

Am'd  by  L.   1S03,   ch.   680;   L.   1909,   Ch.   184.     In  effect  Sept.   1,   1009. 

S  2663.  rAin*d,  1803,  1911.1  Cltatlonni  proceedlnprH  npon 
retnrn   thereof. 

Every  person,  being  a  resident  of  the  State,  who  has  a  right  to 
administration,  prior  or  equal  to  that  of  the  petitioner,  and  who 
has  not  renounced,  muslk  be  cited  upon  a  petition  for  letters  of 
administration.  The  surrcjgate  mn.v,  in  his  discretion,  issue  a  cita- 
tion to  non-residents,  or  those  who  have  renounced,  or  to  any  or 
all  other  persons  interested  in  the  estate,  whom  he  thinks  proper 
to  cite.  Where  it  is  not  necessary  to  cite  any  person,  a  decree, 
granting  to  the  petitioner  letters,  may  be  made  on  presentation  of 
the  petition.  When*  the  surrogate  is  unable  to  ascertain,  to  his 
satisfaction,  whether  the  decedent  left,  surviving  him,  any  person 
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entitled  to  succeed  to  his  estate,  or  if  it  shall  appear  to  the  surro- 
gate that  the  decedent  left  no  h^irs-at-law  or  next  of  kin,  a  cita- 
tion must  be  issued  directed  genegtHy  to  all  creditora  of,  and  per- 
sons interested  in  the  estate,  and  also  to  the  attorney-general,  and 
the  public  administrator  of  the  proper  county,  requiring  them  to 
show  cause  why  administration  should  not  be  granted  to  the  peti- 
tioner. Any  person  who  has  a  right  to  admdnistrutron,  prior  or  equal 
to  that  of  the  petitioner,  may  renounce  his  right  by  a  written  instru- 
ment, acknowledged  or  proved  and  certified  in  like  manner  as  a 
deed  to  be  recorded  in  the  county,  or  otherwise  proved  to  the  sat- 
isfaction of  the  surrogate;  which  must  be  filed  in  the  surrogate's 
office.  Where  a  citation  is  issued,  any  creditor  of  the  decedent, 
or  any  person  interested  in  the  iwrsonal  estate,  although  not  cited, 
may  appear  and  make  himself  a  party  to  the  special  proceeding, 
in  like  manner  and  with  like  effect,  as  a  devisee  or  legatee,  who 
is  ivot  cited  on  an  application  for  probate.  On  the  return  of  a 
citation,  issued  as  prescribed  in  this  article,  the  surrogate  must 
make  such  a  decree  in  the  premises  as  justice  requires.  The  de- 
cree may  award  administration  to  any  party  to  the  special  pro- 
ceeding who  appears  to  be  entitled  thereto.  The  surrogate,  in  his 
discretion,  may  award  administration  without  a  personal  exam- 
ination of  the  persons  to  whom  it  is  awarded. 

Aia'd   by  L.    1803.   ch.   C80;   L.    lUll,   eh.   431.   lu  effect  Sept    1.  1911. 
S   2004.   [Am'd,  1893.1     Admlnlatrator^M  bon<1. 

A  person  appyointed  administrator,  before  letters  are  issued  to 
him,  must  file  his  oflicial  oath,  execute  to  the  people  of  the 
State,  and  file  with  the  surrogate,  the  joint  and  several  bond 
of  himself  and  two  or  more  sureties,  in  a  penalty  fixed  by  the 
surrogate,  not  less  than  twice  the  value  of  the  personal  property 
of  which  the  decedent  died  possessed  and  of  the  probable  amount 
to  be  recovered  by  reason  of  any  right  of  action,  graute<l  to  an 
executor  or  administrator,  by  special  provision  of  law.  The  sum 
to  be  fixed  as  tlie  amount  of  the  penalty  must  be  ascertained 
by  the  surrogate,  by  the  examination  on  oath  of  the  applicant 
or  any  other  person,  or  otherwise,  as  the  surrogate  thinks  proper. 
The  bond  must  be  conditioned  that  the  administrator  will  faith- 
fully discharge  the  trust  reposed  in  him  as  such  and  obey  all 
lawful  decrees  and  orders  of  the  surrogate's  court  touching  the 
administration  of  the  estate  committed  to  him.  But  where  a 
right  of  action  is  granted  to  an  executor  or  administrator  by 
special  provision  of  law,  if  it  appears  to  be  impracticable  to  give 
a  bond  sufficient  to  cover  the  probable  amount  to  be  recovered, 
the  surrogate  may,  in  his  discretion,  accept  modified  security, 
and  issue  letters  limited  to  the  prosecution  of  such  action,  but 
restraining  the  executor  or  administrator  from  a  compromise  of 
the  action,  and  the  enforcement  of  any  judgment  recovered 
therein,  until  the  further  order  of  the  surrogate  on  additional 
further  satisfactory  security.  In  cases  where  all  the  next  of  kin 
to  the  intestate  consent  the  penalty  of  the  bond  need  not  exceed 
double  the  amount  of  the  claims  of  the  creditors,  against  the  es- 
tate, presented  to  the  surrogate,  pursuant  to  a  notice  to  be  pub- 
lished twice  a  week  for  four  weeks  in  the  official  State  paper  and 
in  two  newspapers  published  in  the  city  of  New  York,  and  once 
a  week  for  four  weeks  in  two  newspapers  published  in  the  county 
where  the  intestate  usually  resided,  and  in  the  county  where  he 
died,  reciting  an  intention  to  apply  for  letters  under  this  pro- 
vision, and  notifying  creditors  to  present  their  claims  to  the  sur- 
rogate on  or  before  a  day  to  be  fixed  in  such  noticre,  which  shall 
be  at  least  thirty  days  after  the  first  publication  thereof;  but  no 
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bond  so  given  shall  be  for  less  than  five  thousand  dollars; 
and  such  bond  may  be  increased  by  order  of  the  surrogate  for 
cause  shown.     Pending  such  application,  no  temporary  adminis- 


•ator  £jLai*  b€  ^gg^nte^  ^   

I  20(US.  [Am'd,  1803.1  IVben  oovtity  ireaMiirer  to  lie^x- 
offlelo   public   admlnUtrator.  -^        «<7  ^^^d.  (?/(; 

The  county  treasurer  of  each  county,  except  New  York  and  ^^ 
Kings,  by  virtue  of  his  office,  has  authority  to  collect  and  take 
charge  of  the  assets  of  every  person  dying  intestate,  amounting 
to  one  hundred  dollars  or  more,  on  which  letters  of  administration 
are  not  granted,  in  the  following  cases: 

1.  When  such  persons  leave  assets  in  the  county  of  the  treas- 
urer and  there  is  no  widow  or  relative  in  the  county  entitled  or 
competent  to  take  letters  of  administration  on  the  estate. 

2.  When  assets  of  any  such  person,  after  his  death,  come  into 
the  county  of  the  treasurer  and  there  is  no  person  in  the  county 
entitled  and  competent  to  take  administration  of  the  estate. 

In  such  cases  intestacy  is  presumed  until  a  will  is  proved  and 
letters  testamentary  issued  thereon.  For  the  purpose  of  collect- 
ing and  preserving  such  estates,  the  county  treasurer  may  main- 
tain suit»  in  his  name  of  office,  and  without  any  other  authority, 
in  the  same  manner  as  an  executor  may  by  law.  If  there  is  a 
widow  or  relative  of  such  intestate  entitled  to  administration  on 
his  estate  in  the  county,  and  if  due  proof  is  made  to  the  surro- 
gate in  the  county  that  there  are  creditors  or  relatives  of  the 
<l(>ceased,  residing  more  than  one  hundred  miles  distant  from 
the  residence  of  the  surroga'te,  w'ho  are  interested  in  the  dis- 
tribution of  the  estate,  and  that  the  effects  of  the  deceased  are 
in  danger  of  waste  or  embezzlement,  he  may  grant  an  order  to 
the  treasurer  of  the  county,  authorizing  him  to  seize  and  secure 
the  said  effects,  or  any  part  thereof,  which  order  shall  vest  in 
him  all  the  powers  given  in  this  section.  When  any  county  treas- 
urer is  authorized,  pursuant  to  the  provisions  of  this  section,  to 
take  charge  of  any  property  of  an  intestate,  he  shall  have  the 
same  powers  and  hfi  entitled  to  take  the  same  proceedings  which 
an  administrator  of  the  estate  of  a  deceased  person  may  have 
or  be  entitled  to  take,  for  the  discovery  of  any  property  of  the 
intestate,  which  may  be  concealed  or  withheld,  and  for  the  sal*' 
of  any  that  may  be  perishable;  and  to  cause  an  inventory  of  the 
property  of  the  intestate  to  b<»  made  by  appraisers  appointed  by 
the  surrogate,  executed  by  the  county  treasurer  and  filed  with 
the  surrogate.  Such  inventory  shall  be  n^turned  to  the  surrogate 
within  ten  days  after  the  county  treasurer  takes  charge  of  such 
property;  and  the  time  for  making  the  return  may,  for  good  en  use 
shown,  be  extended  by  the  surrogate  ten  days  longer.  If  the 
county  treasurer  negk»cts  to  make  the  return  within  the  time 
prescribed,  he  shall  forfeit  the  sum  of  five  hundred  dollars,  to 
be  sued  for  and  recovered  by  the  county  superintendent  of  the 
poor,  for  the  use  of  the  poor  of  the  county,  and  also  forfeit  his 
office.  The  treasurer  of  the  county  of  Richmond  shall  not  act  in 
any  case  where  the  public  administrator  of  the  city  of  New  York 
has  jurisdiction. 

L.    I8»3,    ch.   686. 

I  2e6e,  [Am*d,  1893.]  Bond;  letters  of  admlnUtratlon  and 
proceedlniirM  thereon. 

When  the  inventory  is  returned,  the  county  treasurer  must  give 
the  bond  re<iuired  by  law  to  be  given  by  a  temporary  adminis- 
trator appointed  by  a  surrogate,  with  such  sureties  and  in  such 
penalty  as  the  surrogate  approves,  4\ud  the  surrogate  must   then 
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issue  letters  to  such  county  treasurer,  authoruEing  bim  to  collect 
and  preserve  the  estate  of  the  deceased.  The  surrogate  must 
immediately  thereafter  cause  notice  thereof  to  be  published  once 
in  each  week  for  three  months,  in  a  newspaper  printed  in  his 
county,  and  in  the  official  State  paper,  requiring  all  persons  claim- 
ing a  right  to  administer  on  such  estate  to  appear  and  interpose 
such  claim  before  the,  surrogate  within  a  certain  time  to  be 
therein  specified,  not  le88  than  six  months  ufter^tlie  first  publica- 
tion of  such  notice  in  the  official  State*  paper.  If  before  sncti 
time  any  "person  entitled  to  administer  appears  and  claims  the 
same,  the  surrogate  must  cause  ten  days*  notice  of  sik'Ii  claim  to 
be  served  on  the  county  treasurer  and  may,  at  the  expiration  of 
such  time,  grant  letters  to  such  persons  unless  it  appear  that  he 
is  not  entitled  thereto;  and  thereon  the  publication  of  the  notice 
must  be  discontinued.  At  the  time  appointed,  if  letters  have  not 
been  previously  granted,  any  person  entftled  to  administration  on 
such  estate  and  duly  qualitie<i  and  competent,  who  appears  and 
claims  the  same,  shall  be  entitled  to  letters  testamentary  or  of 
administration,  as  the  case  may  be.  On  the  granting  of  such 
letters,  all  control  and  authority  of  the  county  treasurer  ov^-  ttie 
estate  of  the  deceased  cease,  and  he  must  deliver  all  the  assets 
in  his  hands  to  the  person  so  appointed  after  deducting  therefrom 
the  expenses  incurred  in  securing  and  preserving  the  assets,  in 
obtaining  letters,  and  publishing  the  notice  herein  required,  and 
a  reasonable  compensation  for  his  services  not  exceeding  three 
dollars  for  each  day  necessarily  employed,  to  be  allowed  and 
taxed  by  the  surrogate  on  the  oath  of  the  county  treasurer.  If 
letters  testamentary  or  of  administration  be  not  granted  by  the 
surrogate  to  any  person  at  or  before  the  expiration  of  the  time 
specified  in  the  notice  then  unless  it  appear  that  such  letters  have 
already  been  granted  by  some  other  surrogate,*  the  surrogat*? 
must  grant  letters  of  administration  thereon  to  the  county  treas- 
urer as  in  other  cases,  on  receiving  the  like  bond,  with  the  like 
sureties,  and  in  the  like  penalty,  as  administrators  are  required 
to  give.  The  county  treasurer  must  accept  of  such  letters  and 
give  the  bond  above  required.  Such  letters  and  the  record  thereof, 
and  a  transcript  of  such  record,  duly  certified,  are  conclusive 
evidence  of  the  authority  of  the  county  treasurer  in  all  cases  in 
which  the  surrogate  has  jurisdiction  under  this  article.  The  sur- 
rogate must  immediately  transmit  to  the  comptroller  a  certified 
copy  of  all  such  letters  granted  by  him  to  the  county  treasurer, 
the  expense  of  which  must  be  paid  to  him  out  of  the  State  treas- 
ury, on  the  warrant  of  the  comptroller.  Until  letters  of  adminis- 
tration be  granted,  the  county  treasurer  shall  not  proceed  further 
in  the  administration  of  any  estate  than  to  pay  the  funeral 
charges  of  the  deceased,  to  collect  debts,  to  take  possession  of 
and  secure  his  efifects,  to  sell  such  thereof  as  are  perishable  ana 
to  defray  the  expenses  of  the  proceedings  required  by  law. 

L.    1893,    ch.    686. 

I  2067.   [Aiii*d,    1803.1      IVhen    authority    of   eonntr    trea«- 
vrer  anperMecled. 

The  powers  and  authority  of  the  county  treasurer  in  relation 
to  the  estate  of  a  deceased  person  shall  be  superseded: 

1.  By  the  production  of  letters  testamentary  granted  before  or 
subsequently  to  his  becoming  vested  with  the  authority  of  an 
administrator  on  the  same  estate. 

2.  By  the  production  of  letters  of  administration  granted  to 
any  other  person  on  the  snme  estate  before  the  county  treasurer 
l>e<*ame  vested  with  the  powers  of  an  administrator  thereon. 

l\.  By  the  production  of  letters  of  adniinistrntion  issued  by  tb<? 
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surrogate  of  a  county  in  tiiis  State  of  which  the  deceased  wajs  a 
resident  at  the  time  of  his  death,  granted  after  the  county  treas- 
urer became  vested  with  the  powc^rs  of  an  administrator  on  the 
estate  of  such  deceased. 

When  his  authority  is  so  superseded,  he  must  deliver  to  tho 
executor  or  administrator  producing  such  letters,  all  the  assets 
of  the  deceased  in  his  hands,  after  deducting  therefrom  the 
allowance  for  his  services  and  the  expenses  incurred  to  be  taxed 
and  allowed  by  the  surrogate.  All  acts  done  by  him  in  good 
faith  previous  to  the  time  when  his  authority  shall  be  superseded 
shall  be  valid.  All  suits  commenced  by  him  may  be  continued 
by  and  in  the  name  of  the  executor  or  administrator  who  suc- 
ceeds him  in  the  administration  of  the  estate  in  relation  to  which 
the  suit  may  be  brought. 

U    1803,   ch.   686. 

{  2668.  [Ani'd,  1893.1  Poirem  and  proceedlBfTH  of  cowwty 
treasurer  aa  admlnlatratori  payments  Into  state  troaaary. 

On  receiving  letters  of  administration,  the  county  treasurer 
shall  be  vested  with  all  tho  powers  and  rights  of  other  admin- 
istrators,  ahd  subject  to  the  same  duties  and  obligations,  except 
as  herein  otherwise  provided.  He  must  account  and  may  be  com- 
pelled to  account  in  the  same  manner  as  other  administrators, 
and. proceedings  for  such  accounting  may  be  had  at  the  instance 
of  any  person  interested,  or  of  the  attorney-general  or  the  comp- 
troller. He  must  be  allowed  on  the  settlement  of  his  accounts 
for  his  expenses  as  other  administrators,  and  for  his  services 
double  the  commissions  allowed  them  by  law.  The  residue  of 
any  'uione.vs  in  his  hands  must  be  paid  into  the  treasury  of  the 
state  for  the  benefit  of  the  persons  entitled  to  receive  the  same. 
He  must  exhibit  to  the  comptroller  annually,  at  the  time  of 
rendering  his  account  of  taxes,  a  verified  statement  of  all  moneys 
received  by  him  for  commissions,  services  and  expenses,  and  the 
total  amount  of  his  receipts  and  expenditures  in  each  case  In 
which  he  has  taken  charge  of  and  collected  any  effects,  or  in 
w*hich  he  has  administered  on  any  estate  during  the  preceding 
year,  with  the  name  of  the  deceased,  his  place  of  residence  at 
the  time  of  his  death,  if  known,  and  the  place  from  which  he 
came,  if  he  was  not  a  resident  of  the  ^tate  at  the  tim^  of  his 
death.  A  copy  of  such  statement  must  be  published  once  a  week 
for  three  weeKs  in  a  paper  printed  in  the  county  and  in  the  official 
State  paper,  the  expense  of  which  may  be  retained  by  him  out 
of  any  balance  in  his  hands  payable  into  the  State  treasury.  For 
a  neglect  to  comply  with  this  provision,  he  forfeits  one  hundred 
dollars  to  the  people  of  the  State,  to  be  recovered  by  the  attorney- 
general,  and  the  comptroller  shall  give  notice  to  the  attorney- 
general  of  every  such  omission. 

U    1903,    ch.    686. 

I  2669.  [Am'd,  1893,  1964.1  Pnbllc  administrator  of  KInirs 
eonnty. 

The  surrogate  of  the  county  of  Kings  shall,  on  or  before  th^ 
nineteenth  day  of  October,  nineteen  hundred  and  eleven,  and 
every  five  years  thereafter  —  except  as  hereinafter  provided  — 
appoint  a  suitable  person  as  public  administrator  of  said  county 
to  hold  office  for  the  term  of  five  years  unless  sooner  removed  for 
cause,  the  said  term  beginning  on  the  nineteenth  day  of  October, 
nineteen  hundred  and  eleven.  In  case  of  a  vacancy  in  said  office 
hy  reason  of  death,  resignation  or  otherwise  said  surrogate  shall 
fill  the  same  by  appointing  a  suit.ible  person  as  public  adminis- 
trator for  the  full  term  of  five  years  from  the  date  of  such  ap- 
23  687 
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pointment  and  qualification.  Before  entering  upon  the  perform- 
ance of  the  duties  of  hin  office  the  person  ho  appointed  mu8t  tal(e 
and  subscribe  before  the  ctrunty  clerk,  or  a  justice  of  the  supremi* 
court,  the  constitutional  oath  of  office,  and  execute  a 
bond  with  sureties  to  be  approved  by  a  juHtice  of  the  .su- 
preme court,  to  the  county  of  Kings,  in  a  penal  sum 
of  fifty  thousand  dollars,  conditioned  for  the  faithftil  dis- 
charge of  ail  the  duties  of  his  office,  and  that  he  will  fully 
and  correctly  account  for  and  pay  over  all  moneys  and  property 
that  may  come  into  bis  hands  as  such  public  administrator,  ac- 
cording to  law,  which  bond  must  be  filed  with  the  clerk  of  the 
county.  He  shall  be  entitled  to  retain  from  all  moneys  or  prop- 
erty of  any  intestate  that  come  into  his  hands  after  deducting  all 
actual  and  necessary  expenses  the  same  commissions  as  are  now 
allowed  by  law  to  executors  or  administrators,,  and  he  shall  re- 
ceive a  salary  for  his  services  to  be  fixed  by  tfaa  board  of  esti- 
mate and  apportionment  of  the  city  of  New  York  upon  the  rec- 
ommendation of  the  surrogate  of  ,the  county  of  Kings,  tlie  same 
to  be  raised  and  paid  each  year  in  the  same  manner  as  are  other 
connty  charges.  The  pablie  administrator  shall  not  receive  to 
his  own  use  any  fees  or  eaiolumouts  in  addition  to  his  salary,  and 
he  shall  pay  into  the  treasury  of  the  city  of  New  York  all  com- 
missions and  costs  received  by  him  from  any  source  whatever: 
such  payments  shall  be  made  monthly  and  shall  be  accompanied 
by  a  sworn  statement  in  such  form  as  the  comptroller  of  the  city 
of  New  York  shall  prescribe,  showing  in  detail  the  costs  and 
commissions  received  and  allowed  to  him.  A  suitable  office  for 
said  public  administrator  shall  be  provided  for  bin  in  one  of  the 
county  buildings  in  the  county  of  Kings.  The  surrogate  shall 
also  appoint  a  counsel  and -a  clerk  to  said  public  administrator, 
their  salaries  to  be  fixed  by  the  board  of  estimate  and  apportion- 
ment of  the  city  of  New  York  upon  the  recommendation  of  sai<l 
surrogate  and  to  be  raised  and  paid  each  year  In  the  same  man- 
ner as  are  other  county  charges.  He  shall  have  ti&e  prior  right 
and  authority  to  collect,  take  charge  of  and  administer  ti|>oii 
the  goods,  chattels,  personal  property  and  debts  of  persons  dyiug 
intestate,  and  for  that  purpose  to  maintain  suits  ns  such  public 
ndminiatrator  as  any  executor  or  administrator  might  by  law^  in 
the  following  cases: 

1.  Whenever  such  person  dies  leaving  any  assets  or  effects  \n 
the  county  of  Kings,  and  there  is  no  widow,  husband  or  next  of 
kin  entitled  to  a  distributive  share  in  the  estate  of  such  intestate*, 
resident  in  the  state,  entitled,  competent  or  willing  to  take  out 
letters  of  administration  on  such  estate. 

2.  Whenever  assets  or  effects  of  any  person  dying  intestate, 
after  his  death,  come  into  the  county  of  Kings  and  there  is  no 
such  person  entitled,  competent  or  willing  to  take  administration 
of  the  estate.  In  such  cases  intestacy  is  uresumed  until  a  will 
is  proved  and  letters  testamentary  issuea  thereon.  AU  provi- 
sions of  law  conferring  jurisdiction,  authority  or  power  on,  or 
otherwise  relating  to,  the  office  of  public  administrator  of  the 
city  of  New  York  and  to  the  office  of  public  administrator  in  the 
several  counties  of  the  state,  so  far  ns  applicable,  apply  tp  and 
are  conferred  on  the  office  hereby  created.  The  surrogate  of  the 
county  of  KiniTS,  iu  cases  where  now  authorised  by  law  to  Issue 
letters  of  temporary  administration,  may  in  his  discretion  issue 
letters  of  temporary  admini.^^tration  to  such  administrator  with- 
out further  security  than  required  by  this  section. 

U    1>«3,   cb.   680;   U    1U<H.    eh.    3o7;   h.    lUlI,  cb.   774.   lo  effect  July  20, 
11. 
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Temporary  adminigtration. 

Sec.  8G7Q.  WUfn  and  bow  temporftry  admlpistratori  may  be  appointed. 
itdl.  Appareally  superseded  by  (  2(}70. 

2672.  General  powers,   etc.,  of  temporary  administnitor. 

2673.  Id.;  as  to  requirinip  creditors  to  ptesent  claims. 
2S74.  Id. ;  as  to  paying  debts. 

2876.  Id.;  aa  to  real  prepcrtr. 

2076*  Special  powers  Of  temporary  administrator  of  absentee. 

2677,  Temporary  administrator  ^of  absentee  may  provide  for  famQyv 

267d.  I>cposlt  of  money  by  temix)rery  administrator. 

2G79.  Proceedings  where  he  neglects  to  deposit. 

2660.  Money  deposited;  how  withdrawn. 

2661.  Notices  reaoired  by  tbia  article^  bow  given. 
S68d.  Wben  time  to  run  for  or  against  the  estate. 

(683.  Applleation  of  this  chapter  to  cpUectors,  etc.,  heretofore  appointed, 

I  9670.    [Am'd,  1808,  l&Ol.]    ^'ben  ana  ho^  temporarr  a<l- 
mlBlvtretovis  may  be  appointed. 

Ob  the  tpplication  of  a  creditor,  or  a  person  interested  in  the 
estate,  the  Biirrogate  may,  in  his  discretion,  issue  to  one  or  more 
persona,  competent  and  qualified  to  Berv«  a«  executors,  letters  of 
temporary  administration,  in  cither  ot  tne  following  casus: 

1.  When  for  any  cause,  delay  necessarily  occurs  in  the  granting 
of  letters  testamentary  or  letters  of  administration,  or  in  probat- 
ing a  will. 

2.  Where  a  person,  of  whose  estate  the  surrogate  would  have 
jurisdiction,  if  he  was  shown  to  be  dead,  disappears  or  is  missing, 
BO  that,  after  diligent  search,  his  abode  cannot  be  ascertained, 
and  under  circumstances  which  afford  reasonable  ground  to  be- 
Keve  either  that  he  is  dead,  or  that  he  has  become  a  lunatic,  or 
that  he  has  been  secreted,  confined,  or  otherwise  unlawfully  made 
away  with;  and  the  appointment  of  a  temporary  administrator 
is  Tiecossary  for  t^ie  protection  of  his  property,  and  the  rights  of 
creditors  or  of  those  who  will  be  interested  in  the  estate,  if  it 
is  found  that  he  is  dead.  An  appointment  of  a  temporary  admin- 
istrator, in  a  case  spcH'ified  in  subdivision  first  must  be  made  by 
an  order.  At  least  ten  days'  notice  of  the  application  for  such 
an  order  must  be  given  to  each  party  to  the  prooee<ling  who  ha.*< 
appeared,  unless  the  surrogate  is  satisfied  by  proof  that  the  safety 
of  the  estate  requires  the  notice  to  be  shortened,  in  which  case  he 
may  shorten  the  time  of  service  to  not  less  than  two  days.  Ap- 
plication for  such  an  appointment,  in  a  case  specified  in  subrli- 
vislon  second,  must  be  made  by  petition,  in  like  raanner  as  where 
an  appKcation  is  made  for  administration  in  case  of  intestacy: 
and  the  proceedings  are  the  same  as  prescribed  in  article  fourth 
of  this  title,  relating  to  such  last  mentioned  application.  Such 
an  application  for  the  appointment  of  a  temporary  administratoi 
may  also  be  made,  with  like  effect,  and  in  like  manner,  as  if  mado 
by  a  creditor,  by  the  county  treasurer  of  the  county  where  th« 
person,  whose  estate  is  in  question,  last  resided;  or,  if  be  was  not 
a  resident  of  the  state,  of  the  county  where  any  of  his  property, 
real  or  persona],  is  sitnatetl.  A  temporary  administrator  must 
qualify,  as  prescribed  in  article  f^ourth  of  this  title,  with  leapect 
to  an  administrator  in  chief. 

L.  UM,  eh.  688;  L.  1901,  ch.  90.    In  efTect  Sept.  1,  WOx. 
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I  2071.  [Apparently  superseded  by  section  2670.] 

I  2672.     [ABK'd,  18»1.]     GemerHl  powers,  etc.,  off  teinporary 
admlnlatrator. 

A  temporary  administrator,  appointed  a8  prescribed  in  this 
article,  has  authority  to  take  into  his  possession  personal  prop- 
erty; to  secure  and  preserve  it;  and  to  collect  choses  in  action; 
and  for  either  -of  those  purposes,  he  may  maintain  any  action 
or  special  proceeding.  An  action  may  be  maintained  against 
him,  by  leave  of  the  surrogate,  upon  a  debt  of  the  decedent,  or 
of  the  absentee  whom  he  represents,  in  like  manner,  and  with 
like  effect,  as  if  he  was  an  administrator  in  chief.  The  surrogate 
may,  by  an  order,  made  upon  at  least  ten  days'  notice  to  all  the 
parties  who  have  appeared  in  the  special  proceeding,  authorize 
the  temporary  administrator  to  sell,  after  appraisal,  such  per- 
sonal property,  specifying  it,  of  the  decedent,  or  of  the  absentee 
whom  he  represents,  as  it  appears  tt>  be  necessary  to  sell,  for  the 
benefit  of  the  estate;  or,  if  it  appears  that  the  safety  of  the 
estate  requires  the  notice  to  be  shortened,  the  surrogate  may 
shorten  the  notice  to  not  less  than  two  days.  The  surrogate 
may,  also,  by  order,  authorize  him  to  pay  funeral  expenses,  or 
any  expense  of  the  administration  of  his  trust,  or  steuogrrapher's 
or  referee's  fees  on  contest  of  a  'i^ill  or  administration;  and  he 
may^  also  direct  the  payment  of  a  legacy  or  other  pecuniary 
provision  under  a  will  or  a  distributive  share  or  just  proportion- 
ate part  thereof,  according  to  section  two  thousand  seven  hun- 
dred and  nineteen  of  this  act  as  though  he  were  an  executor  or 
administrator. 

L.  1837,  oh.  460,  g  24  (4  Edm.  491),  am'd;  L.  1864,  oh.  71,  8  9  (6  Edm.  234). 

S  2673.    Id.)  as  to  reaulrlnar  credltom  to  present  clatiuM. 

After  six  months  have  elapsed,  since  letters  were  issued  to 
a  temporary  administrator,  appointed  upon  the  estate,  of  either 
a  decedent  or  an  absentee,  he  has  the  same  power,  as  an  admin- 
istrator in  chief,  to  publish  a  notice  requiring  creditors  of  the 
decedent  or  absentee,  to  exhibit  their  demands  to  him.  The 
publication  thereof  has  the  same  effect,  with  respect  to  the  tem- 
porary adminif»trator,  and  also  an  executor  or  administrator,  sub- 
sequently appointed  upon  the  same  estate,  as  if  the  temporary 
administrator  was  the  executor  or  an  administrator  in  chief, 
and  the  person  to  whom  the  subsequent  letters  are  issued  was 
his  successor, 
li.  1870.  ch.  359,   g  10. 

9  2674.    Id.)  as  to  paylnfir  debts. 

After  a  year  has  elapsed,  since  letters  were  issued  to  a  tem- 
porary administrator,  appointed  under  the  estate,  of  either  a 
decedent  or  an  absentee,  the  siirrogate  may,  upon  the  application 
of  the  temporary  administrator,  and  upon  proof,  to  his  satisfac- 
tion, that  the  assets  exceed  the  debts,  make  an  order,  permitting 
the  applicant  to  pay  the  whole  or  any  part  of  a  debt,  due  to  a 
creditor  of  the  decedent  or  absentee;  or,  upon  the  petition  of 
such  a  creditor,  he  may  isf^ue  a  citation  to  the  temporary  admin- 
istrator, requiring  him  to  show  cause  why  he  should  not  pay  the 
petitioner's  debt.  When  such  a  petition  Is  presented,  the  pro- 
ceedings are,  in  all  respects,  the  same  as  where  a  creditor  pre- 
sents a  petition,  praying  for  a  decree  directing  an  executor  or 
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«dmlniBtrator  to  pay  his  debt,  as  prescribed  in  article  first  of 
title  fourth  of  this  chapter. 

L.  1870.  ch.  360.  I  10. 

i  2676.    [Am*d,  1901.]     Id.;  aa  to  real  propertF* 

When  a  temporary  administrator  is  appointed  and  a  proceeding 
is  pending  for  the  probate  of  a  will  of  real  property,  or  there  is  a 
delay  in  the  granting  of  letters  testamentary  or  administration 
on  such  a  will  or  in  the  qualification  of  a  trustee  named  therein, 
the  order  appointing  him  may  confer  upon  him  authority  to  t:tke 
possession  of  real  property,  in  the  same  or  another  county,  win  h 
is  affected  by  the  will,  and  to  receive  the  rents  and  profits  thereof. 
The  surrogate  may,  by  an  order,  confer  upon  him  authority  to 
lease  any  or  all  of  the  real  property,  for  a  term  not  exceeding 
one  year;  or  to  do  any  other  act  with  respect  thereto,  except  to 
sell  it,  which  is,  in  the  surrogate's  opinion,  necessary  for  the  exe- 
cution of  the  will,  or  the  preservation  or  benefit  of  the  real  prop- 
erty. For  either  of  these  purposes,  he  may  maintain  or  defend 
any  action  or  special  proceeding. 

Id.,  >  13;  L.  1001,  ch.  21.     Id  effect  Sept.  1.  1901. 

i   8076*    Special    po^rem    of   temporary   adminl«i.«*«*tor   of 
alMentee. 

A  temporary  administrator,  appointed  upon  the  estate  of  nn 
absentee,  has  all  the  powers  and  authority  enuineratt^d  in  the 
last  section,  with  respect  to  the  real  property  of  the  absente". 
His  acts,  done  in  pursuance  of  that  authority,  bind  the  absentee, 
if  he  is  living,  or  his  heir  or  devisee,  if  he  is  dead,  in  the  same 
manner  as  the  acts  of  an  executor  or  administrator  bind  his 
successor. 

f  a<l77.    Temporary  administrator   of  abiientee    may  pro-* 
▼Ide  for  family. 

X'pon  proof,  satisfactory  to  the  surrogate,  that  the  wife  or  an 
infant  child  of  an  absentee,  upon  whose  estate  a  temporary 
administrator  has  been  appointed,  is  in  such  circumstances  as 
to  require  provision  to  be  made  out  of  the  estate  for  his  or  her 
maintenance,  clothing,  or  education,  the  surrogate  may  make  an 
order,  directing  the  temporary  administrator  to  make  such  pro- 
vision therefor,  as  the  snrroKate  deems  proper,  out  of  any  per- 
sonal property  in  his  hands,  not  needed  for  tSe  payment  of  debts. 
L.  1875,  cl»,   519.   il  4. 

f    24178.    [Am'd,    lM.S:i.]    Depoult    of    money    1»y    temporary 
adm  Infiltrator. 

A  temporary  administrator,  appointed  as  preseribed  in  this 
article,  must,  within  ten.  days  after  any  money  belonging  to  the 
estate  comes  into  his  hands,  deposit  rt  as  prescribeil  in  this 
section.  Where  he  was  appointed  by  the  surrogati^'s  eourt  of 
any  county  except  N«»w-York,  it  must  b«  deposited  with  a  person, 
with  a  bank,  or  with  a  doinestie  in  corpora  t(Ml  trust  ecmipany, 
desi>rnat(Hl  by  the  surro^rate:  but  a  natur:il  person,  ^o  designated 
as  dppo«!fary,  must  first  Hie  in  the  surro>rate*s  offlM^  a  bond  to 
the  surrogate,  in  a  penalty  by  him.  (»xeeuted  by  the  depo.^- 
itary  and  two  sureties,  and  «'onditioued  to  render  a  faithful 
account,    and    pay    over   al!    money    re<'eived    by    him,    npon    the 
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direction  of  Any  court  of  competent  jurisdiction.  Where  tlie 
temi)orary  administrator  was  appointed  by  the  surrogate  of  the 
county  of  New-Yorlc,  the  money  must  be  depotited  in  a  domestic 
incorporated  trust  company,  having  its  priucipai  oihce  or  place 
of  business  in  the  eity  6f  Mew- York,  and  either  specially  approved 
hy  the  surrogate,  or  designated,  in  the  general  rules  ot  practice, 
as  a  depositary  of  funds  paid  into  court.  ^ 

L.  1694.  «b.  7lt  H  1.  S  <«  B«m.  282);  L.  1883,  cb.  tW. 

i  261^.  I^oeeedliiffs  where  be  neBrleetii  to  detiOHlt. 

If  a  temporary  administrator  neglects  to  make  a  deposit,  as 
prescribed  in  the  last  section,  within  the  time  therein  limited, 
the  surrogate  must,  upon  the  application  of  a  creditor  or  person 
interested  in  the  estate,  accompanied  with  satisfactory  proof  of 
the  neglect,  make  an  order,  directing  him  to  do  so  forthwith,  or 
to  show  cause  why  a  warrant  of  attachment  should  not  issue 
against  him.  In  the  county  of  New-York,  the  order  must  be 
made  returnable  three  days  after  issuing  it;  and  it  must  be 
served  upon  the  temporary  administrator,  at  leagt  two  days  before 
the  return  day  thereof,  either  personally  or  by  leaving  a  copy 
thereof  within  the  State  at  his  dwelling  place,  or  his  office  for 
the  regular  transaction  of  business  in  person;  6r,  If  it  cannot  be 
served  in  either  of  those  methods,  by  serving  it  in  sttoh  other 
manner,  as  the  surrogate  directs.  In  any  other  county,  it  must 
be  made  returnable  within  a  reasonable  time,  not  exceeding 
fifteen  days  after  issuing  it;  and  it  must  be  served,  in  like 
manner,  at  least  ten  days  before  the  return  day  thereof. 

Id.,   §   3   (6  Edm.  232). 

I  a6S0.  Money  depotiitedi  bow  withdrawn. 

Money  deposited  by  a  temporary  administrntor,  ns  proscribed 
in  this  article,  cannot  be  withdrawn,  except  upon  the  order  of 
the  surrogate,  a  certified  copy  of  which  must  be  presented  to  the 
depositary.  Such  an  order  may  be  made  upon  two  days*  notice 
of  the  application  therefor,  given  to  all  the  pnrties  to  the  special 
proceeding,  in  which  the  temporary  administnitor  was  nppointed, 
who  appeared  therein;  but  not  otherwise. 

Id.,  I  6. 


J  20S1.  NotlcMt  rciitilrcd  hr  tlii«  article:  how  arf-ren. 


^"^^'^  A  notice  required  to  be  given,  as  prescribed  In  this  article, 
to  a  party  other  than  the  temporary  administrator,  must  be 
served  upon  the  attorney  of  the  party  to  whom  notice  is  to  be 
sriven;  or,  if  he  has  not  appeared  by  an  attorney,  upon  the  party, 
in  like  manner  as  a  notice  may  be  served  upon  an  attorney  In 
a  civil  action,  brought  in  the  supreme  court.  Rnt  whore  the 
attorney  or  party  to  be  served  does  not  reside  In  the  surrogate's 
county;  or  where  the  attorney  for  a  psrty  has  died,  and  no 
other  aopearance  for  that  party  has  been  filed  in  the  surrogate's 
office;  the  surrogate  may.  by  order,  dispense  with  notice  to  that 
party;  or  rosy  require  notice  to  be  given  to  him,  in  any  manner 
which  he  thinks  proper. 

§  ;Sii82.  When  time,  to  ran  for  or  avalniit  the  eiitato. 

Section  *J.')9H  of  this  act  d<u»}<  nor  affe«t  any  proceeding  in 
fuVor  of  or  against  an  executor,  or  an  H«liuinistrn1or  in  chief. 
whirt)   a   temporary   adniiniHtiator   of  the   »<uuio   eviate  han  been 
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appointed,  except  as  otherwise  prescribed  in  section  2673  and 
section  2674  of  this  act. 

I  2683.  AppllcAtloii  of  tliiii  chapter  to  eoll«etOM,  «t««i 
heretofore  Appointed* 

Each  provision  of  this  chapter,  imposiny  a  duty  or  liability 
upon  a  temporary  administrator,  appoilitea  upoh  the  estate  of 
a  decedent,  or  his  sureties;  or  conferring  upon  the  surroffate 
power  or  authority  with  respect  to  such  a  temporary  adminis- 
trator, or  his  sureties;  applies  to  a  collector  or  special  admin- 
istrator, appointed  before  this  chapter  tokes  effect,  ajld  his 
sureties;  except  so  far  as  it  is  repugnant  to  the  provisions  of  law 
in  force,  when  the  collector  or  special  ttdmlilfstniter  WM  ap- 
pointed, or  to  the  letters  issued  to  him. 
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article:  sixth. 

Beooeation  of  letters  testamentary  and  letters  of  administration. 

Sec.  2684.  Beyocatton  of  letten,  upon  proof  of  will,  or  rorocatton  oi*  prolMt*, 

2685.  BeTocation  of  letters  for  diBquallflcatlon,  miacondact,  etc. 
2086.  FetltiOD;    citation   tnereupon. 

2687.  Hearing;   decree. 

2688.  Decree  not  to  affect  teatameotary  tmata. 

2689.  Application  hj  executor,  etc.,  for  revocation  of  lettera. 

2680.  Proceedings  tnereupon. 

2681.  In  what  cases  letters  may  be  revoked  without  a  citation. 

2682.  Remaining  executors  may  act,  wliere  letters  of  one  rsToked. 
2688.  In  other  cases,  successor  to  be  appointed. 

1  2684.  Revoeatlon  of  letters,  npon  proof  of  'VfIII  or  T9^ 
▼ooatton  of  probate^  etc. 

Where,  after  letters  of  administration,  on  the  ground  of  intes- 
tacy, have  been  granted,  a  will  is  admitted  to  probate^  and 
letters  are  issued  thereupon;  or  where,  after  letters  have  been 
issued  npoB  a  will,  the  probate  thereof  is  revoked,  or  a  subse- 
quent will  is  admitted  to  probate,  and  letters  are  issued  there- 
upon; the  decree,  granting  or  revoking  probate,  must  revoke  the 
former  letters. 

2  B.  8.  78,  I  46  (2  Edm.  80).      See  9  2608,  ante. 

}  2680.  RevoefttioB  of  letters  for  dlsanalliloationy  mis- 
ooBdooty  etc. 

),  either  of  the  following  cases,  a  creditor,  or  person  inter- 
«;sted  in  the  estate  of  a  decedent^  may  present,  to  the  surrogate's 
court,  from  which  letters  were  issued  to  an  executor  or  admin- 
istrator, a  written  petition,  duly  verified,  praying  for  a  decree 
revoking  those  letters;  and  that  the  executor  or  administrator 
may  be  cited  to  show  cause,  why  a  decree  should  not  be  mad6 
accordingly: 

1.  Where  the  executor  or  administrator  *wa8,  when  letters 
were  issued  to  him,  or  has  since  become,  incompetent,  or  dis- 
qualified by  law  to  act  as  such;  and  the  grounds  of  the  objection 
did  not  exist,  or  the  objection  was  not  taken  by  the  petitioner, 
or  a  person  whom  he  represents,  upon  the  hearing  of  the  appU' 
cation  for  letters. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  applied 
the  money  or  other  assets  in  his  hands,  or  invested  mon3y  in 
securities  unauthorized  by  law,  or  otherwise  improvidently  man- 
aged or  injured  the  property  committed  to  his  charge;  or  by 
reason  of  other  misconduct  in  the  execution  of  his  office,  or 
dishonesty,  drunkenness,  improvidence,  or  want  of  understanding; 
he  is  unfit  for  the  due  execution  of  his  office. 

3.  Where  he  has  wilfully  refused,  or,  without  good  cause, 
neglected,  to  obey  any  lawful  direction  of  the  surrogate,  con- 
tained in  a  decree  or  order;  or  any  provision  of  law,  relating  to 
the  discharge  of  his  duty. 

4.  Where  the  grant  of  his  letters  was  obtained  by  a  false 
suggestion  of  a  material  fact. 

6.  In  the  case  of  an  executor,  where  hla  circumstances  are 
■uctai,  that  they  do  not  afford  adequate  security  to  the  creditors 
or  persons  interested,  for  the  due  administrfltion  of  the  estate. 

6.  In  the  case  of  an  ex*»cutor,  where  he  has  removed  o<r  is 
About  to  remove  from  the  State,  and  the  case  is  not  one,  where 
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A  npn-reftideut   executor   would   be   entitled   to   letters   withom 
CiTing  a  bond. 

7.  In  the  case  of  an  executor,  where,  by  the  terms  of  the 
will,  his  office  was  to  cease  upon  a  contingency,  whicn  has 
happened. 

8.  In  the  case  of  a  temporary  administrator,  appointed  upon 
the  estate  of  an  absentee,  where  it  is  shown  that  the  absentee 
has  returned;  or  that  he  is  living,  and  capable  of  returning  and 
resuming  the  management  of  his  affairs;  or  that  an  executor,  or 
an  administrator  in  chief  has  been  appointed  upon  his  estate;  or 
that  a  committee  of  his  property  has  been  appointed  by  a  com- 
petent court  of  the  State. 

2  B.  8.   72  (2  £dm.  73);  L.   1837.  cb.  400.  i  84   (4  Edm.  498). 

f 

f  2680.  Petlttonf  eltatloB   tbereupon. 

A  petition,  presented  as  prescribed  in  the  last  section,  must 
aet  forth  the  facts  and  circumstances,  showing  that  the  case 
Ib  one  of  those  therein  specified.  Upon  proof,  by  affidavit  or  oral 
testimony,  satisfactory  to  the  surrogate,  of  the  truth  of  the 
allegations  contained  in  the  petition,  a  citation  must  be  issued 
according  to  the  prayer  thereof;  except  that,  where  the  case  is 
within  subdiyision  fifth  of  the  last  section,  and  the  executor 
has  given  a  bond,  as  prescribed  in  article  first  of  this  title,  the 
surrogate  may,  in  his  discretion,  entertain  or  decline  to  entertain 
the  application. 

f  268T.  Hearlngri  deoree. 

tJpon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
section,  if  the  objections,  or  any  of  them,  are  established  to 
the  surrogate's  satisfaction,  he  must  make  a  decree,  revoking 
the  letters  issued  to  the  person  complained  of.  But  the  surrogate 
may,  in  his  discretion,  dismiss  the  proceedings,  upon  such  terms, 
as  to  costs,  as  justice  requires,  and  may  fiHow  the  lett«*s  to 
remain  unrevoked,  in  either  of  the  following  cases: 

1.  Where  the  case  is  within  subdivision  third  of  the  last  sec- 
tfon  but  one,  if  the  direction  of  the  surrogate  or  the  provision 
of  law  is  obeyed,  and  suitable  amends  made  to  each  person 
injured  by  the  neglect  or  refusal  to  obey  it. 

2.  Where  the  case  is  within  subdivision  fourth  of  that  section, 
If  the  person  cited  is  entitled  to  letters,  notwithstanding  the 
false  suggestion. 

3.  Where  the  cose  is  within  subdivision  fifth  of  that  section, 
if  the  executor  gives,  within  a  reasonable  time,  not  exceeding 
five  days,  a  bond,  as  prescribed  in  article  first  of  this  title. 

2  R.  S.  72.  S<  20  nnd  21  (2  Edm.  7^^ 

f  2688.  D«4nree  not  to  atfeet  teatamentarr  tmstB. 

Where  an  executor  or  an  administrator  is  also  a  testamentary 
trustee,  a  decree  revoking  his  letters  does  not  affect  his  power 
or  authority  as  testamentary  trustee,  except  in  the  case  spe- 
dnlly  prescribed  for  that  purpose,  in  title  sixth  of  this  chapter. 

9  2680.  Apptieattom  by  «x«e«tory  ete.,  for  revocation  of 
letters. 

An  executor  or  admlnistrfttor  may.  at  any  time,  present,  to 
the  surrogate's  court  a  written   netition,  duly   verified,  praying 

«OB 
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that  his  account  may  be  judicially,  settled;  that  a  deereemay 
tiiereupon  be  made,  rerokiug  his  letters,  aad  discharging  him 
accordingly;  and  that  the  same  persons  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made,  who  mubt  be 
cited  upon  a  petition  for  a  judicial  settlement  ol  his  account,  as 
prescribed  in  article  second  of  title  fourth  of  this  chapter.  The 
petition  must  set  forth  the  facts  upon  which  ihe  application  is 
rounded;  and  it  must,  in  all  other  respects,  conform  to  a  petition 
praying  for  a  judicial  settlement  of  the  account  of  an  executor 
or  adniinistrator.  The  surrogate  may,  in  his  discretion,  entertain 
or  decline  to  entertain  the  application. 
L.   1870,   eh.  860,  |  S. 

f  aeOO.  Proceedlngrs   tl&eireiipoii.    . 

If  the  surrogate  entertains  an  application,  made  as  prescribed  in 
the  last  section,  the  proceedings  thereupon  must  be,  in  all  re- 
spects, the  same,  as  upon  a  petition  for  a  judicial  settlement  of 
the  petitioner's  account;  except  that,  upon  the  hearing,  the  surro- 
gate must  first  determine,  whether  sufficient  reasons  exist  for 
granting  the  prayer  of  the  petition.  If  he  determines  that  the^ 
exist,  he  must  make  an  order  accordingly,  and  allowing  the  peti- 
tioner to  account,  for  the  purpose  of  being  discharged.  Upon 
Ills  fully  accounting,  and  paying  over  all  money  which  is  found 
to  be  due  from  him  to  the  estate,  and  delivering  over  all  books, 
papers,  and  other  property  of  the  estate  in  his  hands,  either  into 
the  surrogate's  court,  or  in  such  a  manner  as  the  surrogate  directs, 
&  decree  may  be  made,  revoking  the  petitioner's  letters,  and  dis- 
charging him  accordingly. 

Id.,  pftrt  of  I  8. 

f  8691.  lA  wbat  eaffeiK  letters  may  he  revoked  without 
A  eitatlon. 

tn  either  of  the  following  cases,  the  surrogate  must  make  a 
decree,  revoking  letters  testamentary  or  letters  of  administration, 
issued  from  his  court,  without  a  petition  or  the  issuing  of  a 
citation : 

1.  Where  the  person,  to  whom  the  letters  were  issued,  is  not 
a  resident  of  the  State,  or  is  absent  therefrom;  and,  upon  being 
duly  cited  to  account,  neglects  to  appear  upon  the  return  of  the 

'^  citation,  without  showing  a  satisfactory  excuse  therefor;  and 
the  surrogate  has  not  sufficient  reason  to  believe  that  such  an 
excuse  can  be  made. 

2.  Where  a  citation,  issued  to  such  a  person,  in  a  case  pre- 
scribed by  law,  cannot  be  personally  served  upon  him,  by  reason 
of  his  having  absconded  or  coucealod  himself. 

Ht  Where,  by  reason  of  Ins  (lofnnlt  in  returning  an  inventory, 
such  a  person  has  remained,  for  thirty  days,  committed  to  jail, 
under  the  surrogate's  order,  granted  in  proceedings  taken  as 
prescribed  in  section  2715  of  this  net. 

4.  In  the  case  of  a  temporary  administrator,  where  an  order 
has  been  made  and  served,  as  prescribed  in  section  2679  of  this 
act,  directing  him  to  deposit  money,  or  siiow  cause  why  a  war- 
rant of  attachment  should  not  issue  against  him;  and  a  warramt 
of  attachment,  issued  thereupon,  has  been  returned  not  served 
upon  him. 

L.  1840.  oh.  28,«i.  r:::t  of  R  1    (4  Edm.  503);  2  R.  S.  85.  f  1ft  (2  ftdui.  87>. 
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S  2(1028.  Kemalnlns  ei^eeutom  ma>'  act,  -where  lettern  of 
one  revoked. 

Whore  one  of  two  or  more  executors  or  iidtoiDistrntors  dies,  or 
becomes  n  luuatic,  or  is  convicted  of  an  infamous  offence,  or 
beoouu>8  otherwise  incapable  of  discharging  the  truKt  repoi»ed  In 
him;  or  where  letters  are  revoked  with  retpect  to  one  of  them, 
a  successor  to  the  person,  whose  letters  are  revoked,  shall  not 
l>e  appointed,  except  where  such  an  appointment  is  necessary, 
in  order  to  complv  with  the  express  terms  of  a  will;  but  the 
others  may  proceed  and  complete  the  admuiistration  of  the  estat", 
pursuant  to  the  letters,  and  may  continue  any  action  or  special 
proceeding,  brought  by  or  against  all. 

2  R.  S.  78,   S  44   (2  Edm.  70);  L.  18^7.  ch.  400.  |  38  (4  IMm.  498). 

8   2003.  In   other   canefi,   MiiceeN^or  i<»  1>e  oppolntefl. 

When  all  the  executors  or  all  the  administrators,  to  whom 
letters  have  been  issued,  die,  or  be<*ome  incapable,  us  prescribed 
in  the  last  setrtion,  or  the  letters  an'  revoked  as  to  nil  of  them; 
the  surrogate  must  grant  letters  of  admlnistratSou  to  one  or  more 
persons  an  their  s^cc4^ssors,  in  like  manner  as  if  the  former 
letters  had  not  been  issued;  and  the  proceedings  to  procure  the 
grant  of  such  letters,  are  the  same,  and  tne  same  security  shall 
be  required,  as  in  a  <*ase  of  intestacy,  except  that  the  surrogate 
may,  in  his  discretion,  in  case  where  the  estate  has  been  par- 
tially administered  upon  the  former  representative  or  repr<»- 
sentatives,  fix  as  the  penalty  of  the  bond  to  be  given  by  such 
successor  or  successors,  ii  sum  not  less  than  twice  the  value  ot 
the   assets  of  the  estate  remaining  una d ministered. 

IA.I45.    ?Mia60& 
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ARTICX1<:    SKVKNTII. 

Foreign  wills;  ancillary  letters. 

Sec.  2G94.  Testamentary  dUpunltluus ;    what  law  goireruw. 
20U5.  Ancillary  lettters  uix)n   foreign  prubate. 
2U9U.   Id. ;   upon  tomlgu  gx'ant  ot  admlulHtrution. 
2(ii>T.  Tu  whom  ancillary  l(*tu*rt(  Kranted. 
20UM.   Petltiuii:  citation. 
2(>U».  liearlnK:   wt'urlty. 
2 TOO.   iVrsoiiM   acting   under  ancillary   letters   moKt   tranamlt   aaaetft. 

2701.  Id. :  wlitMi  tiiey  may  t>e  dire<'te<l  tu  iwy.  etc.,  without  tranftmisaion. 

2702.  Id.  :   Kcucral   iniwitk  and  duties. 

27oa.   liecording  wills  i»n»ve<l   in  otlier  Rtatex,   etc. 
27<>4.   I'uperM  nt'orded,  etc.;  huw  authenticated. 
27or».   lllei>caled.j 

f  2«fM.  I  Kenealed  by  L.  1000,  oh.  18.  See  Consolidated  Laws, 
tit.  Decedent  Estate  Law,  |  47.  J 

1  260S.  [Anrd,  IHHH,  lfMM>.]  AnclUury  letter*  upon  for- 
eiKTU  probate. 

Where  a  will  of  personal  property,  made  bj*  a  person  who  re- 
sided without  the  State  at  the  time  of  the  execution  thereof,  or 
nt  the  time  of  his  death,  has  been  admitted  to  probate,  within 
the  foreign  country,  or  within  the  state,  or  the  territory  of  the 
Unites  States,  where  it  was  executed,  or  where  the  testator 
resided  at  the  time  of  his  death;  the  surrogate's  court,  having 
jurisdiction  of  the  estate,  must,  upon  an  application  made  as 
prescribed  in  this  article,  accompanied  bj*  a  copy  of  the  will, 
and  of  the  forcipfn  letters,  if  any  hare  been  issued,  authenticated 
as  prescribed  in  section  forty-five  of  the  decedent  estate  law, 
record  the  will  and  foreign  letters,  and  issue  thereupon  ancillary 
letters  testamentary,  or  ancillary  letters  of  administration  with 
the  will  annexed,  as  the  case  requires. 

2  R.  S.  67,  I  OSa  (2  Edm.  08);  L.  1840,  cU.  384.  |  2  (4  Edra.  501); 
L.  1.S.S8.  cli.  4J)r>.  Am'd  by  L.  IIMUJ.  ch.  «r>,  |  3,  See  note  75  of  notes  of 
Board   of  Statutory  Consolidation  at  end  of  c(Nle. 

S  2000.  [Am'd,  1H8K,  IfKHI.]  Id.|  upon  forelSTn  srant  of 
admlnlnt  ration. 

Upon'  the  application  by  the  party  entitled,  as  hereinafter  pro- 
vided, or  by  his  duly  authorized  attorney  in  fact,  made  as  pre- 
scribed in  this  article,  to  a  surrogate's  court  having  jurisdiction 
of  the  estate,  and  upon  the  presentatiou  of  a  copy,  authenticated 
as  i)rescribed  in  section  forty-live  of  the  decedent  estate  law,  of 
letters  of  administration  iii»on  the  estate  of  a  decedent  who  re- 
sided, at  the  time  of  his  death,  without  this  State,  but  within 
the  I'l.ited  States,  granted  within  the  state  or  territory  where 
tile  dei'cdent  so  resided,  or,  in  cases  where  the  decedent,  at  the 
time  of  his  <leath.  resided  without  the  United  States,  upon  the 
proscn'ation  to  such  surrogate's  court  of  satisfactory  proof  that 
the  party  so  applying,  either  personally  or  by  nuch  attorney  in 
fact,  is  entitled  to  the  possession  in  the  foreign  country  of  the 
personal  estate  of  such  decedent,  the  surrogate's  court  to  which 
such  <*opy  of  such  foreign  letters  so  authenticated,  or  such  proof 
is  so  presented,  must  issue  ancillary  letters  of  administration, 
in  accordance  with  such  application,  except  in  the  following 
cases: 

1.  Where  ancillary-  letters  have  been  previously  i.ssued,,  as  pre- 
scribed in  the  last  section. 

2.  Where  an  application,  for  letters  of  administration  upon 
the  estate,    has  been   made   by   a    relative   of  the  decedent,   who 
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is  legally  competent  to  act,  to  a  surrogate's  court  of  this  State, 
having  jurisdiction  to  grant  the 'same;  and  letters  have  bei!U 
granted  accordingly  or  the  application  ha.^}  not  been  tinally  dis- 
posed of. 

2  R.  S.  75,  I  31  (2  Edm.  77) ;  L.  1888,  ch.  405.  Am'd  by  L.  1900,  ch. 
C5,  S  3.  See  iiute  76  of  uutes  of  Board  of  Statutory  Consolidation  at  end  of 
code. 

f  20&7.   [Am'd,  1881.]  To  wbom  ancillary  letter«  irranted. 

Vvlicre  the  will  specially  appoints  one  or  more  persons  as  the 
executors  thereof,  with  respect  to  personal  property  8!*nateil 
Within  the  State,  the  ancillary  letters  testamentary  must  be 
directed  to  the  persons  so  appointed,  or  to  those  who  are  <Mini- 
peleut  to  act  and  (lualify.  If  all  are  incompetent,  or- fail  to 
qualify,  or  in  a  case  where  such  an  appointment  is  not  nuule, 
autillary  letters  testamentary,  or  ancillary  letters  of  administra- 
tion, issued  as  prescribed  in  this  article,  must  be  directed  to  the 
l)crM()n  named  in  the  foreign  letters,  or  to  the  person  otherwise 
intitled  to  the  possession  of  the  personal  property  of  the  de- 
cedent, unless  another  person  applTes  therefor,  and  tiles  with 
l:is  petition,  an  instrument,  executed  by  the  foreign  executor  or 
administrator,  or  person  otherwise  entitled  as  aforesaid:  or  if 
there  are  two  or  more,  by  all  who  have  qualified  and  are  acting; 
and  als.i  acknowledged  or  proved,  and  certified,  in  like  manu(>r 
as  a  deed  to  be  recorded  in  the  countj',  authorizing  the  petitioner 
to  receive  such  ancillary  letters;  in  which  case,  the  surrogate 
iinist,  if  the  petitioner  ijf  a  fit  and  competent  person,  issue  such 
Utters  directed  to  him.  Where  two  or  morp  persons  are  named 
in  the  foreign  letters,  or  in  an  instrument  executed  as  prescribed 
in  this  section,  the  ancillary  letters  may  b(»  directed  to  either 
or  any  of  them,  without  naming  the  others,  if  the  others  fail  to 
qualify,  or  if,  for  gcxM]  cause  shown,  to  the  surrogate's  satisfac- 
tion, the  decree  so  directs. 

L.  1868,  cb.  403.  |  1  (6  Edm.  144). 

§  :fi6»8.  [Am'd,  18Ut>,  1010.]     Petition;  citation. 

An  application  for  ancillary  letters,  testamentary,  or  ancillary 
letters  of  administration,  as  prescribed  in  this  article,  must  be 
made  by  petition.  Uiwu  the- presentation  thereof,  the  surrogate 
must  ascertain,  to  his  satisfaction,  whether  any  creditors,  or  per- 
sons claiming  to  be  creditors  of  the  decedent  reside  within  the 
State;  and  if  so,  the  name  and  residence  of  each  creditor,  or  i>er- 
son  claiming  to  be  a  creditor,  so  far  as  the  same  may  be  asiei  • 
tained.  Unless  such  creditors  shall  file  duly  acknowledged 
waivers  of  the  issuance  and  service  of  citatiou,  he  must  ther»>- 
upon  issue  a  citation,  directed  to  each  pers<m  whose  name  and 
residence  have  been  so  ascertained  and  who  has  not  waived  the 
issuance  and  service  of  such  citation.  The  surrogate  may  also 
in  his  discretion  issue  a  citation  directed  generally  to  all  cred- 
itors, or  persons  claiming  to  be  creditors,  of  the  decedent.  Any 
such  person,  although  not  cited  by  his  name,  may  apiK»ar, 
and  contest  the  ai^plication,  and  thus  make  himself  a  i)arly  to 
the  spei'ial  proceeding.     (See  Tax  I^.,  i  22S.) 

Td.,  If  2  and  3  (6  Edm.  141);  L.  1800.  ch.  717;  L.  1910,  ch.  234.  In  effect 
Sci»t.   2.   1910. 

I  2<IA0.  Heart itflTt  iiecnrl tT* 

Fpon  the  return  of  the  citat''>n,  the  surrogate  must  ascertain, 
as  nearly  as  he  can  do  so,  the  amount  of  debts  due,  or  claimed 
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to  be  due,  from  the  decedent  to  residents  of  the  State.  Before 
aiK'iUary  letters  are  iBsued,  the  person,  to  whom  they  are  awarded 
must  qualify,  as  prescribed  in  article  fourth  of  this  title,  for  the 
qualification  of  an  admiuistrator  upon  tiie  estate  of  an  intestate, 
except  that  the  i»enalty  of  the  bonij  may,  in  the  discretion  of  the 
surrogate,  be  In  such  a  sura,  not  exceeding  twice  the  auiguut 
which  appears  to  be  due  from  the  decedent  to  residents  of  the 
State,  as  will,  in  the  sarrogRte*^  opinion,  effectually  secure  the 
payment  of  those  debts;  or  the  sums  which  the  residcut  cred- 
itors will  be  entitled  to  receive,  from  the  persons  to  whom  th*i 
letters  are  issued,  upon  an  accouiitinjj  and  distribution,  either 
within  the  State,  or  within  the  jurisdiction  where  the  principal 
letters  were  issued. 

L.  isoa,  ill.  403,   part  of  |  1. 

f  270O.  PerMotiB  actliitf  atider  ancUInry  lettem  mniit 
traniiniit  aaMetn. 

'^i  he  person  to  whom  ancillary  letters  arc  issued,  as  presci*ilH»d 
in  this  article,  must,  unh^s  otherwise  dire<ted  in  the  decree 
awarding?  the  l<»tters;  or  in  a  decree  made  upor^  an  acc()Untiiip; 
or  by  au  order  of  the  surrojrate,  nunie  durin.tr  the  admiuistraiiou 
of  the  estate;  or  by  the  judgment  or  order  of  a  court  of  record, 
in  an  action  to  which  that  person  is  a  party;  transmit  the  money 
ami  other  iK^rsorftil  jiroporty  of  the  decedeiit.  received  by  him, 
after  the  lettrrs  are  issued,  or  then  in  his  hands  in  another 
capacity,  to  the  Htate,  territory,  or  country,  where  the  principal 
httorjj  were  granted,  to  be  disposed  of  pursuant  to  the  laws 
thereof.  Money  or  other  ^)roperty,  so  transmitted  by  him,  at 
any  time  before  he  is  so  directed  to  retain  it,  must  be  allowed 
to  him  upon  an  accounting. 

ji  ;2701,  Iil.i  TvUen  they  nay  be  dlre€rt«<'4  to  pm.v,  ete«, 
Yvltliuat    trnn  oiniNKlon. 

'I'he  stirrogatc's  court,  or  any  court  of  the  State,  wbii'h  has 
jurisdiction  of  an  action  to  procure  an  accounting,  or  a  judgment 
construing  the  will,  niay,  in  a  proper  ease,  by  its  judgment  or 
decree,  direct  a  iteraon,  to  whom  amuillary  letters  are  issued  as 
prcscribetl  in  this  article,  to  pay,  out  of  the  money  or  the  avails 
of  the  properly,  received  by  him  under  the  ancillary  letters,  and 
with  whi(h  he  is  chargeable  ui^in  his  acccmnting,  the  debts  of 
the  dc*c(«Unt,  <hie  to  <'rc{!itors  r(»si<ling  within  the  State;  or,  if 
the  aiiKUint  of  all  the  decedent's  debts,  lM»re  and  els*» where, 
exceeds  the  amount  of  all  the  dece<l(»nt's  personal  property,  aii- 
piicahle  thereto,  to  pay  such  a  sum  to  each  creditor,  n>siding 
within  the  State,  as  equals  that  creditor's  share  of  all  the  dis- 
tributable MKsets,  <ir  to  distribute  the  same  among  legatees  or  next 
of  kin,  or  otherwise  dispose  of  the  same,  as  justice  requires. 

9   2708.   1(1.1   |i;renerAl   pon'erii  and    dnticii. 

The  prnvisicins  of  this  chapt(»r,  relating  to  the  rights,  powers, 
duties,  and  linbilities  (jf  an  executor  or  adminisirntor,  apply  to 
a  person  to  whom  aiwillary  letters  nr(»  gr:iiiied.  as  prescribed  in 
this  article:  (^xce])t  tho^e  contained  in  titb'  lifth  thereof;  or  where 
siMH'ial  pr  jvisioii  is  ()therwi>'e  n^.jule  in  thi^^  ariicie:  or  where  a 
Contrary  intent  is  expressed  in,  r)r  j)laiiily  to  be  inferred  from, 
the  context. 

it  27oa-2704.  [UopiNiled  by  L.  1900,  ch.  18.  See  Consolidated 
Laws,  tit.  Decedent   Estate  Law,   §§  44— ^Tk] 

5  2705.   [Repealed  by  L.  18SS.  ch.  lir>.] 
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JUtTICIiE    EIGHTH, 

(^dded  by  L.   1909,   ch.   66.) 

Probate  of  foreign  tcills. 

Sec.  2705.*  Probate  of  foreign   wills   In   tMs  state. 

I  2T05.  Probate  of  forelfirn  wills   in  thin  state. 

The  last  will  and  testament  of  any  person  being  a  citizen  of 
the  United  States,  or,  if  female,  whone  father  or  husband  pre- 
viously shall  have  declared  his  intention  to  become  such  citizen, 
who  shall  have  died,  or  heieatter  shall  die,  while 
resident  'within  the  United  Kingdom  of  Great 
Ireland,  or  any  of  its  dopoudcncios,  which  shall 
eny  within  this  state,  and  which  shall  have  been 
within  such  foreign  jurisdiction,  and  there  admitted 
shall    be    admitted    to    probate    in    any    oount5'    of 


domiciled  or 
Britain    and 
affect    prop- 
duly  proven 
to  probate, 

^ —    „         ,.     --    this    state 

wherein  shall  be  any  property  affected  thereby,  upon  filing  in 
the  office  of  the  surrog^ate  of  such  couuty,  and  there  recording, 
a  copy  of  such  last  will  and  testament,  certified  tinder  the 
hand  and  senl  of  a  conHul-general  of  the  United  States  resi- 
dent within  such  foreign  jurisdiction,  together  with  the  proofs 
of  the  said  last  Will  and  testament,  made  and  ace^pted  within 
such  foreign  jurisdiction,  certified  in  like  manner;  and  Iptters 
testamentary  of  t»uch  Iski^t  will  and  testament  shall  be  issued 
to  the  persicas  named  therein  to  be  the  executors  and  trusteesi 
or  either,  thereof,  or  to  those  of  them  who,  prior  to  the  issu- 
ance of  such  letters,  by  formal  renunciation,  duly  acknowledged 
or  proven  in^  the-  manner  prescribed  by  law,  shall  not  have 
renounced  the  trust  therein  devolved  upon  them;  provided,  that 
before  any  such  will  shall  be  admitted  to  prol)ate  in  any  county 
of  this  state,  the  same  proceetlings  shall  be  had  in  the  surro- 
gate'* cf>urt  of  the  proper  county  as  are  required  by  law  upon 
the  proof  of  thei  last  will  and  testament  of  a  i*eiHdent  of  this 
state  who  shall  hare  died  therein;  except  that  there  need  be 
cited  upon  such  probate  proceetlings  only  the  beneficiaries  named 
in  such  will. 


Added  br  L.   1009,  ch.   65.     Di^rlvatlon  —  L.   1894.  ch.   7»1.   |  1. 
3d  of  oote»  of  Board  of  Statutory  ConsoUdation  at  end  of  cods. 
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TTTIiX  IV. 

Prooaedisg*  by  or  againat   an   executor   or    BdminUtratoi 
tonebing  the  adminLrtratlon  and  settlement  of  the  estate. 


ARTICLE  PUiaT. 

Aid,  mperviaion.  and  oontrol  of  an  etcecutw  or  adminutrator. 


8<e.  not 
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I   arOS.   [A^*<,    1S0S.1    Llabllltr   at    pEraOBS    nnnBtharlmed 
to  act  «■   exeotora   or    edmlnlBtriilara. 

1  teststor  or 


edmlDistratar,  or  without  BJithorily  from  the  executor  or  admin- 
■  (Btrator,  Ib  liable  to  account  for  the  Cull  vnlae  of  hu"*  property 
to  every  perBon  entitled  therfto,  and  nhall  not  be  allowed  to 
retain  or  deduct  tberefrori  any  debt  dae  to  him, 

L.  .1B83,  ch.  ase. 

I  aTor.  [Am'd,  1S93,  ISO&I    Proc«e«iBn  to  dlsesrm  pmv 

An  eieculor  or  administrator  may  present  to  the  sarn^iate's 
court,  from  whirb  letters  were  is»ued  to  him,  a  written  petition 
duly  verified  setting  forth,  ou  knowledge,  or  information  and 
belief,  any  faets  tending  to  show  that  money  or  other  jjerBonal 
property  which  Rhould  be  delivered  to  the  petitioner,  or  included 
In  an  inventory  or  appraisal,  ia  in  the  posseaaion,  niider  the  con- 
trol or  within  the  kiiowledge  or  Information  of  a  person  who 
withholds  the  same  from  him;  or  who  refuses  to  Impart  knowl- 
edge or  Information  he  may  have  eonceminB  the  same,  or  to 
disclose  any  other  fact  which  will  aidtsucb  executor  or  adminis- 
trator in  making  discovery  of  Buch  property,  bo  that  It  cannot 
be  Inventoried  or  appraised;  and  praying  an  inquiry  respecting 
ft,  and  that  the  person  complained  of  may  be  cited  to  attend 
the  Inquiry  and  be  examined  accordingly,  and  to  deliver  tbe  prop- 
erty if  In  bin  control.  The  petition  may  be  accompanied  by  an 
affidavit  or  other  evidence  wriltrn  or  oral  tending  to  support  the 
alleKatlonn  thereof.  If  the  surmgnte  Is  satisfied,  on  the  paper* 
•o  presented,  that  there  are  rcnsonalile  gronnds  for  the  toqufrr, 
lie  iiuist  issue  11  iitnti..ii  iici>.irdiiii,'b-:  which  niiiv  lie  made  rctiirn- 
ulile  forthwith,  "r  iit  n  fuliire  time  H.-iivl  liy  th.-  Kiirrogate,  i<nd 
iiiK)-  l.c  servi'd  iit  iiiiy  tiuie  before  the  Iicariiig.  \V1ict.>  the  per- 
tiou  or  any  of  lilt;  ^cnjODB,  to  be  cited  ilm  i-  uot  ceuide,  or  in    not 
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within  the  county  of  the  suriogate,  the  citation,  in  the  surrogate's 
discretion,  may  require  him  to  appear  at  a  specified  time  and 
place  within  the  county  where  he  resides  or  is  served  before  the 
surrogate  of  that  county. 

L.  1893.  ch.  686;  L.  1903,  ch.    526.   In  effect  Sept.  1,  1903. 
S  2708.    [Am*d,  1803,  189S,  1908.]      Order)  service  of  citation 
and  order}  officers  Trho  naay  a«t  in  snrrojrate**  absence. 

The  surrogate  must  annex  to  or  endorse  upon  the  citation  an 
order  requiring  the  party  cited  to  attend  personally,  at  the  time 
and  place  therein  specified.  The  citation  and  order  must  be  per- 
sonally served,  and  service  thereof  is  ineffectual,  unless  it  Is  ac- 
companied with  payment  or  tender  of  the  sum  required  by  law 
to  be  paid  or  tendered  to  a  witness  who  is  subpoenaed  to  attend 
u  trial  in  the  supreme  court. 

L.  1893,  ch.  686;  L.  1895,  ch.  946;  L.  1903,  ch.     S36.    In  effect  Sept.  1,  1903. 

S  2700.   [Ani*d,  1803,  10O3.]     Examination  and  decree. 

On  the  attendance  of  a  person  to  whom  a  citation  is  issued, 
as  prescribed  in  this  article,  he  may  submit  an  answer  duly  veri- 
fied showing  cause  why  the  examination  should  not  proceed. 
The  surrogate  may  then  dismiss  the  proceeding  or  direct  the 
examination  to  proceed.  In  the  latter  case  he  must  be  sworn 
to  answer  truly  all  questions  put  to  him,  touching  the  inquiry 
prayed  for  in  the  petition;  and  he  may  be  examined  fully  and  at 
large  respecting  property  of  the  decedent,  or  of  which  the  dece- 
dent had  possession  at  the  time  of  or  within  two  years  before 
his  death.  A  refusal  to  attend  or  be  sworn,  or  to  answer  a 
question  which  the  surrogate  deternfines  to  be  proper,  is  punish- 
able in  the  same  manner  as  a  like  refusal  by  a  witness  sub- 
poenaed to  attend  a  hearing  before  the  surrogate.  The  extent 
of  the  examination  shall  be  in  the  discretion  of  the  surrogate. 
If  the  w^itness  Is  examined  concerning  any  personal  communica- 
tion or  transaction  between  himself  and  the  decedent,  all  objec- 
tion under  section  eight  hundred  and  twenty-nine  to  his  testimony 
as  to  the  same  in  future  litigation  is  waived.  Either  party  may 
produce  further  evidence,  in  lilce  manner  and  with  like  effect  as 

on  a  trial. 

Old  fleet loDB  2710-3712  consoUdated;  L.  1893,  ch.  686;  L.  1003,  ch.  826.  lo 
t-ffect  Sept.  1,  1903. 

$  2710.  [An&^d,  1803,  1003.]  Security  to  prevent  decree) 
¥rarrant  to  Melse  property. 

If  the  facts  admitted  by  the  witness  show  that  he  is  in  the 
control  of  property  to  whose  immediate  possession  the  petitioner 
is  entitled,  the  surrogate  may  decree  that  it  be  delivered  to  the 
petitioner.  If  the  witness  admits  having  the  control  of  the 
property,  but  the  facts  as  to  the  petitioner*8  right  are  in  dispute, 
the  proceeding  shall  end,  unless  the  parties  consent  to  its  deter- 
mination by  the  surrogate,  in  which  case  it  shall  be  so  deter- 
mined. 

Old  sections  2713-2714  consolidated;  L.  1893,  ch.  686;  L.  1903,  ch.  S»,  In 
effect  Sept.  1,  1903. 

f  2711.  [Am'd,  1898,  1001.]  Appointment  oJ  appraisers  and 
appraisal. 

On  the  application  of  an  executor  or  administrator,  the  surro- 
gate, by  writing,  mi»t  appoint  two  disinterested  appraisers,  as 
often  as  may  be  necessary,  to  appr«iise  the  personal  property  of  a 
deceased  r-erson,  who  shall  be  entitled  to  receive  a  reasonable 
compensation  for  their  services,  to  be  allowed  by  the  surrogate, 
not  exceeding  for  each  the  sum  of  five  dollars  for  each  day  actu- 
ally employed  in  making  appraisement,  in  addition  to  expenses 
aetnaUy  and  necessarily  incurre<l.    The  number  of  days'  serriceft 

708 


%  2712  SURROOATiS^  COURTS.         o.  18,  t.  4,  a.  1 

rendered,  and  the  amount  of  such  expenses,  must  be  verified 
by  the  affidavit  of  the  appraiser*  delivered  to  the  executor  or 
administrator,  and  adjusted  by  the  surrogate  before  payment  of 
the  fees.  The  executors  and  administrators,  within  a  reasonable 
time  after  qualifying  and  after  giving  a  notice  of  at  loast  fire 
days  to  the  legatees,  and  next  of  kin,  residing  in  the  county 
where  the  property  is  situated,  and  posting  a  notice  in  three  of 
the  most  public  places  of  the  town,  specifying  the  time  and  place 
at  which  the  appraisement  will  be  made,  must  make  a  true  and 
perfect  inventory  of  all  the  personal  property  of  the  testator  or 
intestate;  and  if  in  different  and  distant  places  two  or  more 
such  inventories  as  may  be  necessary.  Before  making  the  ap- 
praisement, the  appraisers  must  take  and  subscribe  an  oath,  to 
be  inserted  in  the  inventory,  that  they  will  truly,  honestly  and 
impartially  appraise  the  personal  property  exhibited  to  them, 
according  to  the  best  of  their  knowledge  and  ability.  They  must 
in  the  presence  of  such  of  the  partieH  interested  as  attend,  esti- 
mate and  appraise  the  property  exhibited  to  them,  and  set  down 
each  article  .separately  with  the  value  thereof  iu  dollars  and 
cents,  distinctly,  in  figiires  opposite  to  the  articles  respectively. 
Service  of  the  notice  above  mentioned  may  be  either  personal  or 
in  the  manner  prescribed  by  section  seven  hundred  and  ninety- 
Seven,  subdivision  one  and  section  seven  hundred  and  ninety-eight 
of  this  act. 
L.  1893,  ch.  686;  L.  1901,  ch.  105.    la  effect  Sept.  1.  1001. 

{  11712.    [Am'dt  1K9:{.1    "Wliat  aliall  b«  deemed  assets. 

The  following  shall  be  deemed  assets  and  go  to  the  executors 
or  adminij^trators,  to  be  applied  and  distributed  as  part  of  the 
personal  property  of  the  testator  or  hitestate,  and  be  included  in 
the  inventory: 

1.  Leases  for  years;  lands  held  by  the  deceased  from  year  to 
year;  and  estates  held  by  him  for  the  life  of  another  person. 

2.  The  interest  remaining  in  him,  at  the  time  of  his  death,  in 
a  term  of  years  after  the  expiration  of  any  estate  tor  years 
therein,  granted  by  him  or  any  other  person. 

3.  The  interest  in  lands  devised  to  an  executor  for  a  term  of 
years  for  the  payment  of  debts. 

4.  Things  annexed  to  the  freehold,  or  to  any  building  for  the 
purpose  of  trade  or  manufacture,  and  not  fixed  into  the  wall  of 
a  house  so  as  to  be  essential  to  its  support. 

5.  The  crops  growing  on  the  land  of  the  deceased  at  the  time 
of  his  death. 

(i.  Every  kind  of  produce  raised  annually  by  labor  and  cultiva- 
tion, except  growing  grass  anil  fruit  ungathered. 

7.  KeuL  reserved  to  the  deceased  which  had  accrued  at  tbo  time 
of  his  death. 

8.  Debts  se^jured  by  mortgages,  bonds,  notes  or  bills;  accounts, 
money,  and  lank  bills,  or  oilier  circulating  medium,  things  in 
action,  and  stwck  in  any  corporation  or  joint-stock  association. 

9.  Goods,  -NT  arcs,  merchandise,  utensils,  furniture,  cattle,  pro- 
visions, moneys  unpaid  on  contracts  for  the  Sale  of  lands,  and 
every  other  8p*"cies  of  personal  property  not  hereinafter  excepted. 
Things  annexed  to  the  freehold,  or  to  a  building,  shall  not  go  to 
the  executor,  but  «hall  descend  with  the  freehold  to  the  heirs  or 
devisees,  except  such  fixtures  as  are  mentioned  in  the  fourth  sub- 
division of  this  section.  The  right  of  an  heir  to  any  property,  rot 
enumerated  in  this  pection,  which  by  the  common  law  would  de- 
scend to  him,  is  not  impaired  by  the  general  terms  of  this  «Qctioii. 

L.  It03/cli.  680.  ro4 
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I  STIS.    [Am'dy  1808.]    Ejcsmptioii  for  -vrlclow  and  children. 

If  a  man  haying  a  family  die,  leaving  a  widow  or  minor  chiM 
or  children,  the  following  articles  shall  not  be  deemed  assets,  but 
must  be  included  and  stated  in  the  inventory  of  the  estate  with- 
out being  apprained: 

1.  All  spinning-wheels,  weaving-looms,  one  knitting-machine, 
one  sewing-machine,  and  stoves  put  up  or  kept  for  use  by  his 
family. 

2.  The  family  bible,  family  pictures  and  school-books,  used  by 
or  in  such  ffiniily,  and  books  not  exceediug  iu  value  fifty  dollars, 
which  were  kept  and  used  as  part  of  the  family  library. 

3.  Sheep  to  the  number  of  ten,  with  their  fleeces,  and  the  yarn 
and  cloth  manufactured  from  the  same;  one  cow,  two  swiut», 
and  the  pork  of  such  swine,  and  necessary  food  for  such  swine, 
sheep  or  cow  for  sixty  days,  and  all  necessary  provisions  and 
fuel  'or  such  widow,  child  or  children  for  sixty  days  after  the 
deaih  of  such  deceased  person. 

4.  All  necessary  wtniring  apparel,  beds,  bedsteads  and 'bidding, 
necessary  cooking  utensils,  the  clothing  of  the  family,  the  clothes 
of  the  widow  and  her  ornaments  proper  for  her  station;  one  table, 
six  chairs,  twelve  kuivos  and  forks,  twolve  plates,  twelve  tea 
cups  and  saucers,  one  sugar  dish,  one  milk-pot,  one  tea  pot,  and 
twelve  spoons,  end  other  household  furniture  not  exceeding  one 
hundred  and  fifty  dollars  in  value. 

5.  Other  neeessury  household  furniture,  provisions  or  other  per- 
sonal property,  in  the  discretion  of  tho  appraisers,  to  the  value 
of  not  exceeding  one  hundred  and  fifty-  dollars. 

Such  articles  and  property  shall  remain  in  the  possession  of  the 
widow,  if  there  be  on«,  during  the  time  she  lives  with  and  pro- 
vides for  such  minor  child  or  children.  If  she  ceases  so  to  do, 
ek^  shall  b4)  allowed  to  retain  as  her  own.  her  wearing  nppaivl, 
her  ornaments  and  one  bed,  bedatead  and  the  bedding  for  the 
same,  and  the  property  specified  in  subdivision  iive;  and  the 
other  articles  so  exempted  shall  then  belong  to  such  minor  child 
or  children.  If  she  lives  with  and  provides  for  such  minor  oh\U\ 
or  *hildren  until  it  or  they  become  of  full  age,  all  the  articles 
ana  property  in  this  section  mentioned  shall  belong  to  the  widow. 
If  there  be  a  widow  and  no  minor  child,  all  the  articles  niul 
property  in  this  section  mentioned  shall  belong  to  the  widow. 
If  a  married  woman  die,  leaving  surviving  her  a  husband,  or  a 
minor  child  or  children,  the  same  articles  and  personal  property 
shall  be  set  apart  by  the  appraisers  with  the  same  effect  for  the 
benefit  of  such  husband  or  minor  child  or  children. 

L.  180a.  ch.  6S0. 

§  2714.     [AmM,  180».]     Content*  of  InTentory. 

The  inventory  must  contain  a  particular  statement  of  all  bonds, 
mortgages,  notes  and  other  securities  for  the  payment  of  money 
belonging  to  the  deceaM^d,  known  to  the  ex(»cutor  or  administrator; 
with  the  name  of  the  debtor  in  eu<h  security,  the  dale,  tlie  sum 
originally  payable;  the  iudors«iuentH  thereon,  if  any,  with  their 
dates  and  the  sum  which,  in  the  judgnient  of  the  api)rai^ers,  is 
collectible  on  each  security:  and  of  all  moneys,  wh<'thi'r  in  specie. 
or  bank  bills,  or  other  circulating  nuMlinm  belonging'  to  the  de- 
ceased, wh>h  have  come  to  the  hands  of  the  executor  or  admin- 
istrator, and  if  none  have  c(»nie  to  his  hands,  the  fact  shall  bo 
stated  in  the  inventorj'.  The  naming  of  a  person  executor  in  a 
will  does  not  operate  as  a  discharge  or  bequest  of  any  just  claim 
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which  the  testator  had  against  him;  but  It  mut  be  iaclnded 
among  the  credits  and  effects  of  the  deceased  in  the  ioTentory, 
and  the  executor  shall  be  liable  for  the  same  as  for  so  much 
money  in  his  hands  at  the  time  the  debt  or  demand  becomes  due, 
and  he  must  apply  and  distribute  the  same  in  the  payment  of 
debts  and  legacies,  nnd  among  the  next  of  kin  as  part  of  the 
personal  property  of  the  deceased.  The  discharge  or  bequest  in 
a  will  of  a  debt  or  demand  of  the  testator  against  an  executor 
named  therein,  or  against  any  other  person,  is  not  valid  as 
against  the  creditors  of  the  deceased;  but  must  be  construed 
only  as  a  specific  bequest  of  such  debt  or  demand;  and  the 
amount  thereof  must  be  included  in  the  inventory  and>  if  neces- 
sary, be  applied  in  the  payment  of  his  debts;  and  if  not  necessary 
for  that  purpose,  must  be  ^aid  in  the  same  manner  and  propor- 
tion as  other  specific  legaciet.  If  personal  property  not  mentioned 
in  any  inventory  come  to  the  possession  or  knowledge  of  an 
executor  or  administrator,  he  must  cause  the  same  to  be  ap- 
praised as  herein  required,  and  an  inventory  thereof  to  be  re- 
turned within  two  months  after  the  discovery  thereof;  and  ihe 
making  of  such  inventory  and  retnrn  may  be  enforced  in  the 
same  manner  as  in  the  case  of  a  first  inventory. 

L.  1883.  ch.  686. 

I  2715.   [Am'd,   1893.]      Return   of   InTentorjr. 

Duplicates  of  the  inventory  must  be  made  and  signed  by  the 
appraisers,  one  of  which  must  be  retained  by  the  executor  or 
administrator,  and  the  other  returned  to  the  surrogate  within 
three  months  from  the  date  of  the  letters.  On  returning  such 
inventory,  the  executor  or  administrator  must  take  and  sub- 
scribe an  oath,  indorsed  upon  or  annexed  to  the  inventory,  stating 
that  the  inventory  is  in  all  respects  just  and  true,  that  it  contains 
a  true  statement  of  all  the  personal  property  of  the  deoeased 
which  has  come  to  his  knowledf^,  and  particularly  of  all  raonej, 
bank  bills  and  other  circulating  medium  belonging  to  the  deceased, 
and  of  all  just  claims  of  the  deceased  against  him,  according  to 
the  best  of  his  knowledge.  Any  one  eTiecutor  or  Administrator, 
on  the  neglect  of  the  others,  may  return  fii±  inventory;  and  the 
executors  or  administrators  so  neglecting  shall  not  thereafter  in- 
terfere with  the  administration  or  have  any  power  over  the  per^ 
sonal  property  of  the  deceased;  but  the  executor  or  administrator 
so  returning  the  inventory  shall  have  the  whole  administration, 
until  the  delinquent  return,  and  verify  an  inventory,  in  accord- 
ance with  the  provisions  of  this  article. 

L.  1883,  ch.  686. 

S  2716.  [Ani*d,  1803.]  Return  of  Inventoryi  boMr  com- 
pelled. 

A  creditor  or  person  interested  in  the  estate  may  present  to 
the  surrogate's  court  proof,  by  afiSdavit,  that  an  executor  or 
administrator  has  failed  to  return  an  inventory,  or  a  sufficient 
Inventory,  within  the  time  prescribed  by  law  therefor.  If  the 
surrogate  is  satisfied  that  the  executor  or  administrator  is  in 
default,  he  must  make  an  order  requiring  the  delinquent  to  return 
the  inventory,  or  a  further  inventory,  or  in  default  thereof,  to 
show  cause,  at  a  time  and  place  therein  specified,  why  he  should 
not  be  attached.  On  the  return  of  the  order,  if  the  delinquent 
has  not  filed  a  sufficient  inventory,  the  surrogate  must  Issue  a 
warrant  of  attachment  against  him,  on  which  the  proceedings  are 
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.e  Kami:'  n»  oii  a  warrant  iKtsui^d  for  dirolxnliouco  to  an  order, 
i   preMCribed  in  title  twelfth  of  chapter  sevt'nUH»nth  of  this  act. 

l>ersoii  committed  to  jail  on  the  return  of  a  warrant  of  attach- 
iout,  insued  as  presicribed  in  this  section,  may  be  diacjiarired  by 
lie  Riirrof^ate  or  a  justice  of  the  supreme  court,  on  his  paying 
ml  d€»liverinj?,  under  oath,  all  the  money  and  other  property  of 
he  decedent,  and  all  papers  relating  to  the  estate,  under  his  con- 
rol,  to  the  surrogate,  or  to  a  person  authorized  by  the  surrogate 
;o  receive  the  same. 

Old    sections  2715-2710  consolidated;  L.  1893,  cti.  686. 

^  2T1 T.  [  Ain*d,  1H08,  lOia.]     Sale  of  pemonal  propertT* 

If  an  executor  or  administrator  discover  that  the  debts  against 

any  detjeased  peisonor  the  legacies  bequeathed  by  him  cannot  be 

\iii\d  and  satisfied  without  a  sale  of  the  personal  property  of  the 

dvceaaedy  the  same,  so  far  as  may  be  necessary  for  the  payment 

uf  such  debts  or  legacies,  must  be  held.     An  udministrator  may 

st'll  the  personal  pr.;i»erty  of  the  intestate  at  any  time  when  it  is 

necessary  to  do  fo  for  the  puipi^e  of  distribut.on.     The  sale  may 

bo  public  or  private^  and,  except  in  the  city  of  New  York,  may 

be  on  credit  not  exceeding  one  year,  with  approved  security.    The 

cxe(  utor   or  administrator  is  not   responsible  for  any   loss  hap- 

peiili.g  on  the  sale  when  made  in  good  faith  and  with  ordinary 

l)ru»lonce.     Articles  not  n€H'es>ary  for  the  support  and  subsistence 

of   the   family   of   the  deceased,  or  not   si)ecitically   bequeathed, 

must  be  lirst  sold;  and  articles  so  bequeathed  must  not  be  sold 

until  the  residue  of  the  personal  estate  has  been  applied  to  the 

payment  of  drbts. 

Am'd  by    l.    U>1>3.   ch.   C8C:   L.    1912.  ch.   341.  ia  effect  Sept.    1.    1912. 

I  2718.  [Am'dy  1898.]    Ai»certaiiameiit  of  debts* 

The  executor  or  administrator  at  any  time  after  the  granting 
of  his  letters,  may   insert  a   notice  once  in  each  week   for  six 
mouths  in  such  newspaper  or  newspapers  printed  in  the  county 
as   the   surrogate    dlrtcts.    requiring    all    persons   having    claims 
apaiiist  the  deceased  to  exhibit  the  same,  with  the  vouchers  there- 
fcr,  to  him,  at  a  place  to  be  specified  in  the  notice,  at  or  before 
II  tiny  therein  naint>d.  which  must  be  at  least  six  months  from  the 
day  of  the  first  publication  of  the  notice.     The  executor  or  ad- 
ministrator may  require  satisfactory  vouchers  in  support  of  any 
claim  presented  and  the  attidavit  of  the  claimant  that  the  claim  is 
justly  due,  that  no  payments  have  been  made  thereon,  and  that 
there  are  no  offsets  against   the  same  to  the  knowledge   of  the 
claimant.    If  the  executor  or  administrator  doubts  the  justice  of 
any  such  claim,  he  may  enter  into  an  agreement  in  writing  with 
the  cbiimaut  to  refer  the  matter  in  controversy  to  one  or  more 
disinterested  persons,  to  )h»  approved  by  the  surrogate.     On  filing 
guch  agreement  and  approval  in  the  office  of  the  clerk  of  the  su- 
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preme  court  in  the  county  in  which  the  parlies  or  either  of  them 
reside,  an  order  shall  be  entered  by  the  clerk  referring  the  matter 
in  oontrorersy  to  the  person  or  persons  so  selected.  On  the  entry 
of  such,  order  the  proceeding  shall  become  an  action  in  the  su- 
preme court.  The  same  proceedings  shall  be  had  in  all  respects, 
the  referees  shuli  have  the  same  powers,  be  entitled  to  the  same 
compensation,  and  subject  to  the  same  control  as  if  the  reference 
had  been  made  iu  an  action  in  which  such  court  might,  by  law, 
direct  a  reference.  In  determining  the  question  of  costs  the  ref- 
eree shall  be  governed  by  sections  eighteen  hundred  and  thirty- 
five  and  eighteen  hundred  and  thirty-six  of  this  act.  Judgment 
may  be  entered  on  the  report  of  the  referee  and  such  judgment 
shall  be  valid  and  effectual  in  all  reftpects  as  if  the  same  had  been 
rendered  in  a  suit  commenced  by  the  ordinary  process,  and  the 
practice  on  appeal  therefrom  shall  be  the  same  as  in  other  civil 
actions.  If  a  suit  be  brought  on  a  claim  which  is  not  presented  to 
the  executor  or  administrator  within  six  months  from  the  first 
publication  of  such  notice,  the  executor  or  administrator  shall  not 
be  chargeable  for  any  assets  or  moneys  that  he  may  have  paid  in 
satisfaction  of  any  lawful  claims,  or  of  any.  legacies,  or  in  making 
distribution  to  the  next  of  kin  before  such  suit  was  commenced. 
L.  1898,  ch.  086.     See  9  1R22. 


i  271S.a.   fAdded,  lOO-t.]    Clafms  anralnMi  exeontor  or  ad- 
inlnifitrator. 

Upon  the  petition  of  nn  executor  or  administrator,  after  notice 
of  publication  to  creditors  to  present  claims  has  been  completed, 
a  citation  may  be  issued  against  any  claimant  directing  him  to 
present  his  claim  to  the  surrogate  for  determination  at  a  date  not 
less  than  three  months  from  the  service  of  the  citation  upon  him. 
If  he  shall  not  have  commenced  an  action  against  the  petitioner 
upon  his  claim  prior  to  the  return  day,  the  claim  sball  be  deemed 
forever  barred  unless  on  the  return  day  he  shall  consent  to  its  de- 
termination by  the  surrogate,  in  which  case  it  shall  be  .so  deter- 
mined. The  word  claimant  within  the  moaning  of  this  section 
shall  be  deemed  to  include  every  person  claiming  to  be  a  creditor 
of  the  estate  or  claiming  a  right  in  or  lien  upon  any  personal 
property  in  the  custody  of  the  petitioner  or  any  claim  against  Uie 
petitioner  by  reason  of  any  act  of  his  in  the  administration  of  the 
estate,  or  in  his  representative  capacity, 
L.   1904,   oh.  380.     In  eflfect  Sept.   1,  1904. 


§  2710.   [Aiti'd,  ISO.^.]    Payment  of  debtn. 

Every  executor  and  administrator  must  proceed  with  diligence 

to  pay  the  debts  of  the  deceased  according  to  the  following  order: 

1.  Debts  entitled  to  a  preference  under  the  laws  of  the  United 

States. 
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2.  Taxes  assesaed  on  the  property  of  the  deceaaed  previous  to 
hia  death. 

8.  Judgments  docketed,  and  decrees  entered  against  the  de- 
ceased according  to  the  priority  thereof  reapectively. 

4.  All  recognizances,  bonds,  sealed  instruments,  notes,  bills  and 
unliquidated  demands  and  accounts. 

Preference  shall  not  be  given  in  the  payment  of  a  debt  orer 
other  debts  of  the  same  class,  except  those  specified  in  the  third 
dass,  A  debt  due  and  payable  shall  not  be  entitled  to  a  prefer- 
ence oyer  debts  not  due.  The  commencement  of  a  suit  for  the 
recoTery  of  a  debt  or  the  obtaiuing  a  judgment  thereon  against 
the  executor  or  administrator  shall  not  entitle  such  debt  to 
preference  over  others  of  the  same  class.  Debts  not  due  may 
be  paid  according  to  the  class  to  which  they  belong,  after 
deducting  a  rebate  of  legal  interest  on  the  sum  paid  for  the 
unexpired  term  of  credit  without  interest.  An  executor  or  ad- 
ministrator slmll  not  satisfy  his  own  debt  or  claim  out  of  the 
property  of  the  deceased  until  proved  to  and  allowed  by  the 
surrogate;  and  it  shall  not  hare  preference  over  others  of  the 
same  class.  Preference  may  be  given  by  the  surrogate  to  rents 
due  or  accruing  on  leases  held  by  the  testator  or  intestate  at 
the  time  of  his  death,  over  debts  of  the  fourth  class,  if  it 
appear  to  bis  satisfaction  that  such  preference  will  benefit  the 
estate  of  the  testator  or  intestate.  The  surrogate  may  authorize 
the  executor  or  administrator  to  compromise  or  compound  a  debt 
or. claim,  on  application,  and  tot  good  and  sufficient  cause  shown, 
and  to  sell  at  public  auction  on  sucti  notice  as  the  surrogate 
prescribes,  any  uncollectible,  stale  or  doubtful  debt  or  claim  be^ 
longing  to  the  estate;  but  any  party  interested  in  the  final  settle- 
ment of  the  estate  may  show  on  such  settlement  that  such  debt 
or  claim  was  fraudulently  or  negligently  compromised  or  com- 
pounded. 

L.  1883,  eh.  080. 

8  2720.  rAm'd,  1893,3  Apportionment  of  rents,  annnitlea 
«in4  diTldendM. 

All  rents  reserved  on  any  lease  made  after  ,Tune  seventh, 
eighteen  hundred  and  seventy-live,  and  all  anrniities,  dividends 
and  other  payments  of  every  description  made  payable  or  becom- 
ing due  at  fixed  periods  under  any  instrument  execute<l  aft»'r 
such  date,  or,  beinj?  a  last  will  and  testament  that  takes  effect 
after  such  date,  shall  be  apportioned  so  that  on  the  death  at  anj 
person  interested  In  such  rents,  annuities,  dividends  or  other 
such  payments,  or  in  the  estate  or  fund  from  oi  in  respect  to 
which  the  same  issues  or  is  derived,  or  on  the  determination  by 

any  other  means  of  the  interest  of  any  such  person,  he,  or  his 
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oxocntoTR,  ailminiKtratoi'H  or  assi^UA,  shall  be  entitled  to  a  pro- 
portion of  Buch  routs,  annuities,  dividends  and  other  payments, 
according  to  the  time  which  shall  have  elapsed  from  the  com- 
mencement or  laftt  periotl  of  paj'ment  thereof,  as  the  case  may 
be,  inclndinff  the  day  of  the  death  of  snch  person,  or  of  the 
determination  o'f  his  or  hor  interest,  after  making  allowance  and 
deductions  on  account  of  charges  on  such  rents,  annuities,  divi- 
dends and  other  piyments.  Every  such  person  or  his  executors, 
administrators  or  assiifrns  shall  have  the  same  remedies  at  law 
pnd  in  equity  for  recovering  such  apportioned  parts  of  such 
rents,  annuities,  dividends  and  other  paj'ments,  when  the  entire 
amount  of  which  such  apportioned  form  part,  become  due  and 
t.ayable  and  not  before,  as  he  or  they  would  have  had  for  re- 
covering and  obtaining  such  entire  rents,  annuities,  dividends' 
and  other  payment.^,  if  entitled  thereto:  but  the  persons  liable 
to  pay  rents  reserved  by  any  lease  or  demise,  or  the  real  prop- 
erty comprised  therein  shall  not  be  resorted  to  for  such  appor- 
tioned parts,  but  the  entire  rents  of  which  such  apportioned 
parts  from*  parts,  must  be  collected  and  recovered  by  the  person 
or  persons  who,  but  for  this  section,  or  chapter  five  hundred  and 
forty-two  of  the  laws  of  eighteen  hundred  and  seventy-five, 
would  have  been  entitled  to  the  entire  rents;  and  such  portions 
shall  be  recoverable  from  such  person  or  persons  by  the  parties 
entitled  to  the  same  under  this  section.  This  section  shall  not 
apply  to  any  case  in  which  it  shall  be  expressly  stipulated  that 
no  apportionment  be  made,  or  to  any  sums  made  payable  in 
policies  of  insurance  of  any  description. 

I^  1883.  ch.  686. 


i  2721.  [Am'd,  1803.]    Payment  of  levadea. 

No  legacy  .shall  be  paid  by  an  executor  or  administrator  until 
after  the  expiration  of  one  year  from  the  time  of  granting  letters 
testamentary  or  of  administration,  unless  directed  by  the  will  to 
be  sooner  paid.  If  directed  to  be  sooner  paid,  the  executor  or  ad- 
ministrntor  may  require  a  bond,  with  two  sufficient  sureties,  con- 
ditioned, that  if  debts  against  the  deceased  duly  appear,  and  there 
are  not  other  assets  sutficient  to  pay  tjther  legacies,  then  the 
legatees  will  refund  the  legacy  so  paid,  or  such  ratable  portion 
thereof  with  the  other  legatees,  as  may  be  necessary  for  the  pay- 
ment of  such  debts,  and  the  proportional  parts  of  such  other 
legacic^s,  if  there  be  any,  and  the  costs  and  charges  incurred  by 
reason  of  the  payment  to  such  legatee,  and  that  if  the  probate  of 
the  will,  under  which  such  legacy  is  paid,  be  revoked,  or  the  will 
declared   void,   that  such  legatee  will  refund  the  whole  of  such 


*  So  In  the  original. 
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^gSLcy,     with  interest,   to  the  executor  or  administrator  entitled 
h.ereto.       «4.fter  the  expiration  of  one  year,  the  executors  or  ad- 
ninistrators  must  discharge  the  speciflc  legacies  bequeathed   by 
Llie  inrill  and  pay  the  general  legacies,  if  there, be  assets.    If  there 
are   not   sufficient  assets,  then  an  abatement  of  the  general  lega- 
cies  must  be  made  in  equal  proportions.     Such  pdyment  shall  be 
enforced    by  the  surrogate  in  the  same  manner  as  the  return  of 
aii    inventory,  and  by  a  suit  on  the  bond  of  such  executor  or  id- 
ministrator  whenever  directed  by  the  surrogate. 

X..    1883.    cb.  688.        •  _^^ 
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ARTICLES   SBOOMD. 

* 

AoGouniin^  aivd  settlement  of  the  estate, 
l6o.  sm.  Petttlon  to  comptt  iiiynieat }  hMrlnc;  dMrw. 


Dmstm  for  paymeBC  of  iffgacf*  etc.,  oa glTlog ii«cuilfij. 
2724.  Proceed  lagi  for  iMfflmil  toivt  spftrl  999019%  iwopMrly  i  proaMtUag*  «foa 

Judicial  setilement, 
21%.  Intermediate  accountiog. 

2?J6.  When  surrogate  may  require  Judicial  settlement  of  aooount. 
2727.  Citation  ;  order  to  account,  and  proceedings  thereon. 
3728.  Executors,     etc.,     may     petition    for    Judicial     settlement;     citation 

thereupon. 
2739.  Affidavit  to  account ;  vouchers ;  examination  of  accounting  party. 
2790.  Commissions  of  executor  or  administrator. 
3J31.  Determination  of    claim    by    surrDgate  ;    suspension    of    statute    of 

limitations  In  certain  cases. 
2782.  Order  of  distribution. 
27:>.'{.    A(lJu^tm(•nt   of  advai.cetnpnts. 
3734.  Estates  of  married  women. 
2785—2741.  [Repealed.  L.  1893.  ch.  686.1 

2742.  Effect  of  Judicial  settlement  of  aeeoanl. 

2743.  Decree  for  payment  and  distribution. 

2744.  Id. ;  when  specfflc  property  may  be  delivered* 

2745.  Id.;  when  money  may  be  retained. 

2746.  Id.;  share  of  Infant. 

3747.  Legacy,  etc.,  to  unknown  person  to  be  oald  into  State  treMory. 

3748.  When  legacy,  etc.,  to  be  paid  to  C/unty  treasurer. 


I  2722.  rAiBiM,  1803,  1011.1  Petition  to  compel  paymenti 
bcarlng-s;  decree. 

In  either  of  the  following?  cases  a  petition  may  be  presented  to 
the  snrrofrate's  court,  praying  for  a  decree  directing  an  executor 
or  adminintrator  to  pay  the  petitioner's  claim,  and  that  he  be 
cited  to  show  cause  why  such  a  decree  should  not  be  made: 

1.  By  a  creditor,  for  the  payment  of  a  debt,  or  of  its  just  pro- 
portional part,  at  any  time  after  six  months  have  expired  since 
letters  were  pranted. 

2.  By  a  person  entitled  to  a  legacy,  or  any  other  pecuniary  pro- 
vision under  the  will,  or  a  distributive  share,  for  the  payment  or 
satisfaction  thereof,  or  of  its  just  proportional  part,  at  any  time 
after  one  year  has  expired  since  letters   were  granted. 

li.  By  the  attorney-general  in  any  case  where  a  decedent  died 
intestate  as  to  any  of  his  estate,  leaving  no  known  heirs  or  next 
of  kin. 

On  the  presentation  of  such  a  petition,  the  surrogate  must  issue 
a  citation  accordingly;  and  on  the  return  thereof,  he  must  make 
such  a  decree  in  the  premises  as  justice  requires.     But  in  either  of 
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follo'W^ingr  cases  the  decree  must  dismiss  the  petition  without 
•JiKiicre  to  an  action  or  an  accounting,  in  behalf  of  the  peti- 
aer: 

..  Whore  the  i^xecutor  or  administrator  files  a  written  answer, 
ly  verified,  setting  forth  facts  which  show  that  it  is  doubtful 
lether  tho  petitioner's  claim  is  valid  and  legal,  and  denying  its 
lidity  or  legality  absolutely,  or  on  information  and  belief. 
i.  Where  it  Is  no^  prored,  to  the  satisfaction  of  the  surrogate, 
at  there  is  mon'T  or  other  personal  property  of  the  estate  ap- 
ioable  to  the  payment  or  satisfaction  of  the  petitioner's  claim, 
id  -which  may  be  so  applied  Without  injuriously  affecting  the 
^hts  of  others  entitled  to  priority  or  equality  of  payment  or 
itisfaction. 

OKI    HvctlonH   2717   nnd  2718  coofloUdlited.     Ani'd  by   L.   1803,   cb.   686;   L. 
m,    ch.     4a4,    iu   effect    Sept.    1,    101 1. 


I  2B7SBB.    [Am'd,  1803.]  Decree  for  payment  of  ]e«aer»  etc., 
»ik  slvlnir  aecarlty. 

In  a  case  specified  in  subdivision  second  of  the  last  section,  the 
3\irTO|i;nte  may,  iu  his  discretion,  entertain  the  petition  at  any 
time  after  letters  are  granted,  although  a  year  has  not  expired. 
In  Hxu'h  n  ease,  if  it  appears,  on  the  return  of  the  citation,  that 
a  decree  for  pa3"ment  may  bo  made,  as  prescribed  in  the  last  sec- 
tion; nnd  that  the  amount  of  money,  and  the  value  of  the  other 
.property,  in  the  hands  of  the  executor  or  administrator,  applicable 
to  the   payment  of  debts,   legaries  and   expenses,   exceed,   by  at  j 

least  one-third,  the  amount  of  all' known  debts  and  claims  against  i 

the  estate,  of  all  legacies  which  are  entitled  to  priority  over  the  j 

petitioner's  claim,  and  of  all  legacies  or  distributive  shares  of  the  i 

same  class;  and  that  the  payment  or  satisfaction  of  the  legacy,  i 

pecuniary  provision,  or  distributive  share,  or  some  part  thereof, 
is  necessary  for  the  support  or  educatit>n  of  the  petitioner,   the 
surrogate  may,  in  his  discretion,  make  a  decree,  directing  payment 
or  satisfaction  accordingly,  on  the  filing  of  a  bond,  approved  by 
the  surrogate,  conditioned  as  prescribed  by  law.  with  respect  to  a 
bond    whirh    an    executor,    or    an    administrator    with    the    will 
annexed,  may  require  from  a  legatee,  on  payment  or  satisfaction 
of  a  legacy,  before  the  expiration  of  one  year  from  the  time  when 
kUers  were  issued,  pursuant  to  a  direction  to  that  effect,   con- 
tained in  the  will. 
L.  \^,  cb.  686. 

I  XT^4.  rAin*i]«  1H9:(.]    Proceedlnvn  for  nef^leot  to  set  apart 
e<eitipt  property;  pro«9eedlnirw  upon  Jadlclal  aettlement* 

Whi'te  an  executor  ()r  adniiniHtrator  han  failed  to  set  apart 
property  for  a  surviving  husband,  wiCe  or  child,  as  prescribed  by 
law,  tho  person  jiggrit«ved  may  prescMit  a  petition  to  the  Hurro- 
iiJite'w  court,  setting  forth  the  failure,  and  praying  for  a  decree, 
reqairinp  snch  executor  or  ;:dniini«trator  to  set  apart  the  property 
accordingly;  or,  if  it  has  been  lost,  injured,  or  disposed  of,  lo 
pay  the  value  thereof,  or  the  amount  of  the  injury  thereto;  and 
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that  he  be  cited  to  show  cause  why  such  a  decree  should  not  be 
made.  If  the  surrogate  is  of  the  opJDion  that  sufficient  cause  is 
shown,  he  must  issue  a  citation  accordingly.  On  the  return  of 
the  citation,  the  surrogate  must  make  such  a  decree  in  the  prem- 
ises as  justice  requires.  In  a  proper  case  the  decree  may  require 
the  executor  personally  to  pay  the  value  of  the  property,  or  the 
amount  of  the  injury  thereto.  The  decree,  made  on  a  judicial 
settlement  of  the  account  of  an  executor  or  administrator,  may 
award  to  a  surviving  husband,  wife,  or  child,  the  same  relief 
which  may  be  awarded,  in  his  or  her  favor,  on  a  petition  pre- 
sented as  prescribed  in  the  last  section. 
L.  IBM,  ch.  ese. 

I  272S.    rAm'd,  1808,  1011.]      Intermediate  aecomttlnir. 

An  executor  or  administrator  at  any  time  may,  voluntarily, 
file  in  the  surrogate's  office  an  intermediate  account,  and  the 
vouchers  in  support  of  the  same.  In  either  of  the  following 
cases,  the  surrogate  may,  in  his  discretion,  make  an  order,  re- 
quiring an  executor  or  administrator  to  render  an  intermediate 
account: 

1.  Where  an  application  for  an  order,  permitting  an  execution 
to  issue  on  a  judgment  against  the  executor  or  administrator,  has 
been  made  by  the  judgment  creditor,  as  prescribed  in  section  1826 
of  this  act. 

2.  On  the  return  of  a  citation,  issued  on  the  petition  of  a  judg- 
ment creditor,  praying  for  a  decree,  granting  leave  to  issue  an 
execution  on  a  judgment  rendered  against  the  decedent  in  his  life- 
time, as  prescribed  in  section  1381  of  this  act. 

3.  On  the  return  of  a  citation,  issued  on  the  petition  of  a 
creditor,  or  person  entitled  to  a  legacy,  or  other  pecuniary  pro- 
vision, or  a  distributive  share,  or  of  the  attorney-general,  praying 
for  a  decree  directing  payment  thereof,  as  prescribed  in  section 
2722  of  this  act. 

4.  Where  eighteen  months  have  elapsed  since  letters  were  is- 
sue<l.  and  no  special  proceeding,  on  a  petition  for  a  judicial  set- 
tlement, of  the  executor's  or  administrator's  account,  is  pending. 

Am'd  by  L.   1803.  ch.   686;   L.   1911.   ch.   436,   in  effect  Sept.  1,  1911. 

I  2720.  [Am'd,  18n.3.1  When  norrograte  may  require  Ja- 
fllclal  Mcttlement  of  account. 

In  either  of  the  following  cases,  the  surrogate's  court  may, 
from  time  to  time,  compel  a  judicial  settlement  of  the  account  of 
an  executor  or  administrator. 

1.  Where  one  year  has  expired  since  letters  were  issued  to  him. 

2.  Where  letters  issued  to  him  have  been  revoked,  or,  for  any 
other  reason,  his  powers  have  ceased. 

3.  W^hero  a  decree  for  the  disposition  of  real  property,  or  of  an 
interest  in  real  property,  has  been  made,  as  prescribed  in  title 
fifth  of  this  chapter,  and  the  property,  or  a  part  thereof,  has  b(H»n 
disposed  of  by  him,  pursnnnt  to  tlie  decree. 

4.  Where  he  has  sold,  or  otherwise  ilisp<»sed  of  any  of  the  de- 
cedent's real  property,  or  the  rents,  profits,  or  proceeds  thereof, 
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rsnant:  to  a  power  contained  in  the  docedont's  will,  where  one 
H-r  has  elapBed  since-  letters  were  issned  to  him. 
'J^^  srarrogate's  court  may  comael  a  judicial  settlement  of  the 
corint  of  a  temporoiy  udministrator  at  any  time.  It  may  also 
•mpel  a  judicial  settlement  of  the  account  of  a  freeholder,  ap- 
>iuted  to  dispose  of  a  decedent's  real  property,  or  interest  in 
^al  property,  as  prescribed  in  title  fifth  of  this  chapter,  in  like 
manner  as  where  the  same  has  been  disposed  of  by  the  executor 
r   administrator. 

Ij.    1893.    eh.  68G. 

I    2T2T.    rAm*d,   189.%   1901,   1911.]      Citation^   order   to   no- 
sount  and.  vroceeillnsai  thereon. 

A   petition  praying  for  the  judicial  settlement  of  an  account, 
[ind   that  the  executor  and  administrator  be  cited  to  show  cause 
why    he   should  not   render  and  settle  his  account,  may  be  pre- 
sented,   in   a  case  prescribed  in  the  last  section,  by  a  creditor  or 
a   person   interested  in  the  estate  or  fund,  including  a  child  born 
after  the  making  of  a  will;  or  by  any  person,  in  behalf  of  an  in- 
fant BO  interested;  or  by  a  surety  in  the  official  bond  of  the  per- 
son   required   to  account,  or  the  legal  representative  of  such   a 
surety,  or  by  the  attorney-general^  in  any  case  where  the  dece- 
dent died  intestate  as  to  any  of  his  estate,  leaving  no  known  heirs 
or  next  of  kin.     On  the  piesentation  of  such  a  petition,  a  citation 
must  be  issued  accordingly:  except  that  in  a  case  specified  in  sub- 
division first  of  the  last  section,  if  the  petition  is  presented  within 
eighteen  months  after  letters  were  issued  to  the  executor  or  ad- 
mini.strntor,  the  surrogate  may  entertain  or  decline  to  entertain  it. 
in  his  discretion.     On  the  return  of  a  citation  issued  as  prescribed 
in  either  of  the  foregoing  sections  of  this  article,  if  the  executor 
or  administrator  fails  either  to  api)ear,  or  to  show  good  cause  to 
the  contrary,  or  to  present  in  a  proper  case,  a  petition  as  pre- 
scribed in  the  next  section,  an  order  must  be  made,  directing  him 
to  account  within  such  a  time,  and  in  such  a  manner  as  the  surro- 
gate prescribes,  and  to  attend,  from  time  to  time,  before  the  sur- 
rogate, for  that  purp<)se.     The  executor  or  administrator  is  bound 
by  such  an  order,  without  service  thereof.     If  he  disobeys  it  the 
surrogate  may  issue  a  warrant  of  attachment  against  him.  and 
hie  letters  may  be  revoked,  as  where  a  warrant  of  attachment 
Ib  issued  to  compel  the  return  of  an  inventory.     If  it  appears 
that  there  is  a  surplus,  distributable  to  creditors  or  persons  inter- 
ested, the  surrogate  may,  at  any  time,  issue  a  supplemental  cita- 
tion, directed  to  the  persons  who  must  be  cited,  on  the  petition 
of  an  executor  or  administrator  for  a  judicial  settlement  of  his 
account,  and  requiring  them  to  attend  the  accounting.     The  pend- 
ency of  a  proceeding   against  an   executor  or  administrator  to 
compel  him  to  account  does  not  preclude  him  from  presenting  a 
petition  as  prescribed  in  the  next  section.     If  such   petition  is 
presented  at  or  before  the  return  of  a  citation  in  and  as  pre- 
scribed In  either  of  the  foregoing  sections  of  this  title,  the  cita- 
tion issued  thereon  need  not  be  directed  to  petitioner  in  the  special 
proceeding  pending  against  the  executor  or  administrator,   and 
the  two  proceedings  must  be  consolidated.    The  surrogate  may, 
In  Ws  discretion,  and  on  such  terms  as  may  be  just,  direct  the 
consolidation  of  any  two  or  more  of  such  proceedings  pending 
before  Wm,  and  such  consolidation  does  not  affect  any  power  of 
the  surrogate  which  might  be  exercised  in  either  proceeding. 

Am'd  by  L.    IJ^'J^J,    <ii.    0«0;    L.    1901.    rh.    408;    L.    1911,   cb.   432,    In    effect 
Sept.  1,  1811. 
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S  27X8.  |Aiu*4»  1^(95»  IfUt,  t»V4.\  UJ^wufrm,  e«f»..  m«r  pe. 
tit  Ion    for   Jndivlal   «ett}rmeni;.  «itfttioii   thcrcnipoB. 

In  either  of  the  f olio  win  sr  eases  an  executor  or  admin  latfft  tor 
may  prcseut  to  the  surrogate*^  <*ourt  hi»  Hceouiic  and  a  written 
petition  duly  verified,  praying  that  hia  account  may  be  judieialJy 
Bt'ttled;  and  that  the  sureties  in  hit)  otiicial  bond  or  the  lexa! 
representativeK  of  such  surety  and  nil  ereditorH  or  persons  claim- 
ing to  be  creditors  of  the  decedent,  except  such,  as  by  vouchers 
annexed  to  the  account  filed,  appear  to  have  been  paid,  and  the 
decedent's  husband  or  wife,  next  of  kin  and  IcKatees.  if  any;  or, 
if  either  of  those  persons  had  died,  his  executor  or  administrator, 
if  any,  and  the  attorney-geutral  in  u  cuk*  wIutg  decedent  died 
intestate  as  to  any  part  of  his  estate,  leaviji;?  no  known  heirs  or 
next  of  kin,  shall  be  cited  to  nttond  the  settlement;  but  where 
the  decedent  leaven  a  will  which  has  been  duly  admitted  to  pro- 
bate, it  shall  not  be  necessary  to  cite  the  decedent's  next  of  kin, 
unless  they  are  also  lepatees. 

1.  Where  one  year  has  elapsed  since  letters  were  issued  to 
such  executor  or  administrator. 

2.  Where  notice  requiring  all  persons  having  claims  against  the 
deceased  to  exhibit  tne  same  with  the  vouchers  thereof  to  such 
executor  or  administrator  has  been  duly  published  according  to 
law.  ,  If  one  of  two  or  more  co-executors  or  co-administrators  pre- 
sents' his  account  and  a  petition  for  a  judicial  settlement  of  his 
separate  account,  it  must  pray  that  his  co-executors  or  co-ad- 
ministrators may  also  be  cited.  Upon  the  presentation  of  ac- 
counts and  a  petition,  as  i)rescribed  in  this  section,  the  surrogate 
must  issue  a  citation  accordingly.  On  the  return  of  a  citation, 
issued  as  prescribed  in  this  section,  the  surrogate  mast  take  the 
account,  and  hear  the  allegations  and  proofs  of  the  parties,  re- 
specting the  same.  Any  party  may  contest  the  account,  with 
respect  to  a  matter  affecting  his  interest  in  the  settlement  and 
distribution  of  the  estate.  And  any  party  may  contest  an  inter- 
mediate account  rendered  under  section  twenty-seven  hundred 
and  twenty-five  of  this  act  in  case  the  same  shall  not  be  con- 
solidated pursuant  to  scK?tion  twenty-seven  hundred  and  twenty- 
seven  of  this  act.  A  creditor,  or  a  person  interested  in  the  estate, 
although  not  cited,  is  entitled  to  appear  on  the  hearing,  and  thus 
make  himself  a  party  to  the  procee<ling.  When  letters  issued  to 
an  executor  or  administrator  have  been  revoked,  he  may  pre- 
sent to  the  surrogate's  court  a  written  oetition,  duly  verified, 
praying  that  his  account  be  judicially  settled,  and  that  his  sfic- 
cessor,  if  a  successor  has  been  appointed,  and  the  other  parsons 
specified  in  this  section  be  cited  to  attend  the  settlement. 

/m'd  by   L.    ]«>o:s.    ch.   426:   L.    lOU,    ofas.   820  and  4M:   L.    lOlt.   ch.  838.  in 
?r..Tt  Apr.  9,    1012. 

i  'j7St».    lAnri,  INIIH,   liii»i,j    Atndavlt  to  accmist;  vovoli* 

fltmi  e&unilnt.  lion  of  novonntlnir  party* 

To  each  a<  count,  filed  >vitli  the  surrogute,  as  prescribed  in  this 
article,  must  be  appended  the  affidavit  of  the  accounting  party, 
to  the  eflr<'ct  that  tbe  account  contains,  acconling  to  the  best  o^ 
his  knowledge  and  belief,  a  full  and  true  statement  of  nil  hi:; 
receipts  and  disburBcnients  on  account  of  the  estate  of  the  d<  - 
cedent;  and  of  all  money  and  other  pivpt't'ty  belougiug  to  <*  (» 
estate,  which  have  come  to  his  hands,  or  which  have  been  re- 
ceived by  any  other  person,  by  hit;  order  or  authority,  for  1'is 
use;  and  that  he  does  not  know  of  anv  error  or  omission  in 
the  account,  to  the  prejudice  of  any  creditor  of,  or  Qcrson  in- 
terested in,  the  estate  of  the  decedent.  On  an  accounting  by  an 
executor  or  administrator,  the  accounting  party  must  produce 
and  file  a  voucher  for  every  payment,  except  in  one  of  the  fol- 
lowing cases:      ^  7i« 


18.  t.  4,  n.  0  -ACCOUNTING.  %  W3I» 

1.  He  »4iy  be  allowa^  witbout  a  vouditfr,  any  proper  k«in  of 
xp^uditure,  not  esee^ding  twi^nty  duliarK,  if  it  is  Buppovtod  by 
dm  o\vi>  uocoMtrtdU*te(l  ontb,  atating  ponitively  the  fact  of  IM17- 
p^nt,  ana  specifying  when  and  to  whom  the  payment  was  made; 
>ut  «aI  tha  items  so  allowed  againHt  an  estate,  on  all  the  ac- 
:ountiui;ti  of  ell  the  executors  or  administrators,  shall  not  excc^ 
five  Uuudrc^d  dollarii. 

2.   If   ^e  proves,  by  his  own  ofith  or  another's  testimony,  that 
ti^  dicl    not  take  u  voucher  when  he  made  the  payment;  or  that 
tnvi    voucher  then  taken  by  him  has  been  lost  or  destroyed;  he 
ma^  b«  alloweo  auy  item,  the  payment  of  which  he  satisfBctorily 
proves  by  the  testimony  of  the  person  tu  whom  he  made  it;  or, 
if  fUat  person  la  dead,  or  cannot^  after  diligent  search,  be  fonnd, 
by    any    competent  evidence,   other  th^n   his  own  oath,   cr  that 
of  hii$   wife.     But  an  allowance  cannot  bo  made,  ns  specified  in 
tbls  section,  unless  the  surrogate  is  satisfied  that  the  charge  is 
correct    and  just.     The  surrogate  may,  at  any  time,   make  an 
order  requiring  the  accounting  party  to  make  and  file  his  account; 
or  to   attend  and  be  examined  under  oath,  touching  his  receipts 
and  disbursements;  or  touching  any  other  matter  relating  to  his 
adminiBtration  of  the  estate,  or  any  act  done  by  him  under  color 
ftt  hta  lettersy  or  after  the  decedent's  death,  and  before  the  let- 
ters  were  issued;  or  touching  any  personal  property,  owned  or 
held  by  the  decedent,  at  the  time  of  his  death.     No  profit  shall 
be  made  by  an  executor  or  administrator  by  the  increase,   nor 
shall  he  sustain  any  loss  by  the  decrease,  without  his  fault,  of 
any  part  of  the  estate;  but  he  shall  account  for  such  increase, 
and  be  allowed  for  such  decrease  on  the  settlement  of  his  ac- 
countR.     On  the  jadicia)  settlement  of  the  account  of  an  exec- 
utor or  administrator,  the  surrogate  may  allow  the  accounting 
party,  for  property  of  the  decedent,  perished  or  lost  without  the 
fault  of  the  accounting  party. 

U  1883,  Qh.  686. 

3.   [A4ded,    1001.]     Every    executor    or     administrator  shall 
pay,  out  of  the  first  moneys  receiveil,  the  reasonable  funeral  ex- 
penses of  decedent*  and  the  same  shall  be  preferred  to  all  debts 
and  claims  against  the  deceased.     If  the  same  be  not  paid  within 
sixty  days  after  the  grunt  of  letters  testamentary  or  of  admin* 
istration,  the  person  having  a  claim  for  such   funeral  expenses 
may  present  to  the  surrogate's  court  a  duly  verified  petition  pray- 
ing that  the  executor  or  administrator  may  be  cited  to  show  causo 
why  he  should  not  l>e  required  to  make  such  payment  and  a  cita- 
tion shall  be  issued  accondingly.     If  upon  the  return  of  such  cita* 
tion  it  shall  appear  that  the  executor  or  administrator  has  received 
moneys  belonging  to  the  estate  which  are  applicable  to  the  pay- 
ment of  the  claims  for  funeral  expenses,  the  surrogate  shall,  unless 
the  validity  of  tne  claim  and  the  reasonableness  of  its  amount  are 
admitted  by  such  executor  or  administrator,  take  proof  as  to  such 
faets.  and  if  satisfied  that  such  claim  is  valid  shall  fix  and  deter- 
wiae  tho  amount  dne  thereon  and  shall  make  an  order  directing 
tha  payment  within  ten  days  after  the  service  of  such  order  with 
notice  of  entry  thereof,  upon  such  execntor  or  administrator  of 
nth  claim  or  such  proportion  thereof  as  the  money  in  the  hands 
of  the  executor  or  admin istmtor  applicable  thereto,  may  be  suffl- 
dent  to  satiflfy.    If  It  shall  a^ipear  that  no  money  has  come  Into 
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the  hands  of  the  executor  or  administrator  the  proceedingr  shall 
be  dismissed  without  costs  and  without  prejudice  to  a  further 
application  or  applications  showing  that  since  such  dismissal  the 
executor  or  administrator  has  received  money  belonging  to  the 
estate.  Such  application  shall  be  made  upon  a  duly  verilied  peti- 
tion stating  the  facts  upon  which  the  belief  of  the  petitioner  that 
there  are  moneys  in  the  hands  of  such  executor  or  administrator 
applicable  to  the  payment  of  his  claim,  is  based.  Upon  such 
further  application  the  issuance  of  the  citation  shall  be  in  the 
discretion  of  the  surrogate  and  no  such  application  shall  be  made 
less  than  three  months  after  the  granting  or  denial  of  any  pre- 
vious application.  If  upon  any  accounting  it  shall  appear  that 
an  executor  or  administrator  has  failed  to  pay  a  claim  for  funeral 
expenses,  the  amount  of  which  has  been  fixed  and  determined  by 
the  surrogate  as  above  set  forth  or  upon  such  accounting  he  shall 
not  be  allowed  for  the  payment  of  any  debt  or  claim  against  the 
decedent  until  said  claim  has  been  discharged  in  full;  but  such 
claim  shall  not  be  paid  before  expenses  of  administration  are  paid. 
Sabd.  8  added  bj  L.  IMl,  ch.  293.    In  effect  Sept.  1,  1901. 

9  2780.   [Am'd,   18»Sy   190S.]   Gommiavloiui  of  exeewtor   or 
Aamlnliitrator. 

On  the  settlement  of  the  account  of  an  executor  or  adminis- 
trator, the  surrogate  must  allow  to  him  for  his  services,  ^nd  J^ 
there  be  more  than  one,  apportion  among  them  according  to  the 
services  rendered  by  them  respectively,  over  and  above  his  6r 
their  expenses:  For  receiving  and  paying  out  all  sums  of  money 
not  exceeding  one  thousand  dollars,  at  the  rate  of  five  per 
centum.  For  receiving  and  paying  out  any  additional  sums  not 
amounting  to  more  than  ten  thousand  dollars,  at  the  rate  of 
two  and  one-half  per  centum.  For  all  sums  above  eleven  thou 
sand  dollars,  at  the  rate  of  one  per  centum.  In  all  cases  .such 
allowance  must  be  made  for  their  necessary  expenses  actually 
paid  by  them  as  appears  just  and  reasonable.  If  the  gross  value 
of  the  personal  property  of  the  decedent  amounts  to  one  hun- 
dred thousand  dollars  or  more  each  executor  or  administrator 
is  entitled  to  the  full  compensation  on  principal  and  income  al- 
lowed herein  to  a  sole  executor  or  administrator,  unless  there 
are  more  than  three,  in  which  case  the  compensation  to  which 
three  would  be  entitled  must  be  apportioned  among  them  accord- 
ing to  the  services  rendered  by  them,  respectively,  and  a  like  ap- 
portionment shall  be  made  in  all  cases  where  there  shall  be  more 
than  one  executor  or  administrator.  Where  the  will  provides  a 
specific  compensation  to  an  executor  or  administrator  he  is  not 
entitled  to  any  allowance  for  his  services,  unless  by  a  written 
instrument  filed  with  the  surrogate,  he  renounces  the  specific  com- 
pensation. Where  successive  or  different  letters  are  issued  to  the 
same  person  on  the  estate  of  the  same  decedent,  including  a  case 
where  letters  testamentary,  or  letters  of  general  administration, 
are  issued  to  a  person  who  has  been  previously  appointed  a  tem- 
porary administrator,  he  is  entitled  to  compensation  in  one 
capacity  only,  at  his  election,  except  that  where  he  has  received 
compensation  in  one  capacity  he  is  entitled  to  the  excess.  If  any, 
of  the  compensation  allowed  by  law.  above  the  sum  which  he  hai 
already  received  in  the  other  capacity. 

L.  1895,  ch.  596;  L.  1905.  cb.  328.     In  effect  April  25,  1906. 
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f    a781..    [Am'd,  18INI.1      Determination  of  elalna  by  anrro- 
t«>t       Munpenalon    of     statate     of    llmltatlonn     In    certalA 


On.    the    judicial   settlement  of  the  account  of  an  executor  or 
administrator,  he  may  prove  any  debt  owiug  to  him  by  the  de- 
e*»clent.        Where  a  contest  arises  iietween   the  accounting  party 
and    any    of  the  other  parties  reHpecting  property   alleged  to  be* 
louK    to    tlu-  estate,  but  to  which  the  accounting  party  lays  claim 
e-itlier    individually  or  as  the  representative  of  the  estate,  or  re- 
sipectlnn;  a  debt,  alleged  to  hv  due  by  the  accounting  party  to  the 
fleeedent,  or  by  the  decedent  to  the  accouutiiig  party,  the  contest 
muHt,     except    where    the    claim    is    made    in    a    representative 
capacity,    in  which  case  it  may,  be  tried  and  determined  in  the 
sanie  manner  as  any  other  issue  arising  in  the  surrogate's  court. 
Kroni.  the  di^ath  of  the  decedent  until  the  first  judicial  settle- 
ment of   the  accounts  of  the  executor  or  administrator,  the  run- 
ning  of    the  statute  of  limitations,  against  a  debt  due  from  the 
decedent  to  the  accounting  party,  or  any  other  cause  of  action  in 
favor  of  the  latter  against  the  decedent,  ,i9  suspended,  unless  the 
nccountiiig  party  was  appointed  on  the  revocation  of  former  let- 
terH  issued  ta  another  person,  in  which  case  the  running  of  the 
statute   is  so  suspended,  from  the  grant  of  letters  to  him,  until 
the  first  judicial  settlement  of  his  account.     After  the  first  judi- 
cial settlement  of  the  account  of  an  executor  or  administrator, 
the  statute  of  limitations  begins  again  to  run  against  a  debt  due 
to  him   from  the  decedent,  or  any  other  cause  of  acticm  in  his 
favor  against  the  decedent. 

L.    1805,   ch.  505. 

t  2782.  [ReiM^aled  by  Jj.  1909,  ch.  18.    See  Consolidated  Laws, 
tit.  Decedent  Estate  I.aw,  §  98.] 

I  27»3.    lAm'd,  1898,  1909.]    Adjnaitment  of  aavancementa. 

Where  there  is  a  surplus  of  personal  property  to  be  distributed, 
and  the  advancement,  as  provided  in  section  -ninety-nine  of  the 
decedent  estate  law,  consisted  of  personal  property,  or  where  a 
deficiency  in  the  adjustment  of  an  advancement  of  real  property 
is  chargeable  on  personal  property,  the  decree  for  distribution,  in 
the  surrogate's  court,   must  adjust  all   the  advancements  which 
have  not  been  previously  adjusted  by  the  judgment  of  a  court  ol 
competent  jurisdiction.     For  that  purpose,   if  any  person   to  be 
affected  by  the  decree*,  is  not  a  party  to  the  proceeding,  the  sur- 
rogate  must    cause    him    to    be    brought    in    by    a    supplemental 
dtatiuu. 

L.  1893,  ch.  686.  Amended  by  L.  1909.  ch.  69.  Alflo  partly  repealed  by 
L.  1000,  ch.  18.  Se<>  ConHoUdated  LawM.  tit.  Decnlent  Kntate  Law.  f  99. 
S(«  uut€  77  of  uutes  of  Board  of  Statutory  Oonaotldatlon  at  end  of  code. 

i  2784.  [  Repealed  by  L.  1900,  ch.  18.  See  Cousolidated  L«ws, 
tit.  Decedent  Estate  Law,  §  100.] 

ti  2785-2741.     [Repealed,  L.  189.3,  ch.  68G.] 

I  2742.  Effect  of  Judicial  nettlemeiit  of  account. 

A  judicial  settlement  of  the  account  of  an  executor  or  admin* 
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Istrator,  either  by  the  decree  of  the  surrogate's  court,  or  upon  an 
appeal  therefrom,  is  conclusive  evidence,  against  all  the  parties 
who  were  duly  cited  or  appeared,  and  all  persons  deriving  title 
from   any  of  them  at.  any  time,  of  the  following  facts  and   no 

others:  ,  .  .      ^ 

1.  That  the  items  allowed  to  the  accounting  party,  for  money 
paid  to  creditors,  legatees,  and  next  of  kin,  for  necessary  ex- 
penses, and  for  his  services,  are  correct. 

2.  That  the  accounting  party  has  been  charged  with  all  the 
interest  for  money  received  by  him,  and  embraced  in  the  account, 
for  which  he  was  legally  accountable. 

3.  That  the  money  charged  to  the  accounting  i>arty,  as  col- 
lected, is  all  that  was  collectible,  at  the  time  of  the  settlement, 
on  the  debts  stated  in  the  account. 

4.  That  the  allowances  made  to  the  accounting  party,  for  the 
decrease,  and  the  charges  against  him  for  the  increase,  in  the 
value  of  property,  were  correctly  made. 

I  2743.  [Am'd,  189S,  1808,  190e.]     Deoree  for  payment  and 
distrlbntloii. 

Where  an  account  is  judicially  settled,  as  prescribed  in  this 
article,  and  any  part  of  the  estate  remains  and  is  ready  to  be 
distributed  to  the  creditors,  legatees,  next  of  kin,  husband,  or 
wife  of  the  decedent,  or  their  assigns,  the  decree  must  dire<-t  the 
payment  and  distribution  thereof  to  the  persons  so  entitled,  ac- 
cording to  their  respective  rights.  In  case  of  whole  or  partial 
intestacy  the  decree  must  direct  immediate  payment  and  distribu- 
tion to  creditors,  next  of  kin,  husband  or  wife  of  the  decedent, 
or  their  assigns,  where  the  executor  or  administrator  has  peti- 
tioned voluntarily  for  judicial  settlement  of  his  account  as,  and 
in  the  case  provided  in  subdivision  two  of  section  twenty-soven 
hundred  and  twenty-eight  of  this  article:  but  such  decree  shall 
not  direct  the  payment  of  any  legacy  prior  to  the  expiration  of 
one  year  after  the  granting  of  letters  upon  such  estate,  unless  the 
will  otherwise  directs.  If  any  person,  who  is  a  necessary  party  for 
that  purpose,  has  not  been  cited  or  has  not  appeared,  a  supplemental 
citation  must  be  issued,  as  prescribed  in  section  twenty-seven  hundred 
and  twenty -seven  of  tuis  act.  Where  the  validity  of  the  debt,  claim 
or  distributive  sliare  U  admitted  or  has  been  established  upon  the  ac- 
counting or  other  proceeding  in  the  surrogate's  court  or  other  court  of 
competent  jurisdiction,  the  decree  must  determine  to  whom  it  is  pay- 
able, the  sum  to  be  paid  l)y  reason  tliereot  nnd  all  other  qnestions 
concerning  the  same.  With  respeot  to  the  matters  enumerated 
in  this  section  the  decree  is  conclusive  as  a  judgment  upon  each 
party  to  the  special  proceeding  who  was  duly  citod  or  appeared, 
<ind  upon  every  person  deriving  title  fn)m  such  party. 

L.   WeS.  ch.  09S:  L.   18d8.  ch.   665:  L.   1006.  ch.  515.     In  effect  Sept.  1.  1906. 

I  S744.  Id.  I  ^vrben  apeeifle  property  m»T  be  deliT'ered. 

In  either  of  the  following  cases,  the  decree  may  direct  the  de- 
livery of  an  unsold  chattel,  or  the  assignment  of  an  uncollected 
demand,  or  any  other  personal  property,  to  a  party  or  parties, 
entitled  to  payment  or  distribution,  in  lieu  of  the  money  value  of 
the  property: 

1.  Where  all  the  parties  interested,  who  have  appeared,  mani- 
fest their  consent  thereto  by  a  writing  filed  in  the  surrogate's 
office. 

2.  Where  It  appears  that  a  sale  thereof,  for  the  purpose  of  pay- 
ment or  distribution,  would  cause  a  loss  to  the  parties  entitled 
thereto.  ^^^ 
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The  value  must  be  ascertained,  if  the  consent  does  not  fix  it, 
by  an  appraisement  under  oath,  made  by  one  or  more  persons 
appointed  by  the  surrogate  for  the  purpose, 
a  R.  8.  09,  I  72  (2  Edm.  99).  am'd;  L.  1870,   ch.  30. 

S  2745.  Id.  I  wben  money-  may  be  retained* 

Where  an  admitted  debt  of  the  decedent  is  not  yet  due,  and 
the  creditor  will  not  accept  present  payment,  with  a  rebate  of 
interest;  or  where  an  action  is  pending  between  the  executor  or 
administrator  and  a  person  claiming  to  be  a  creditor  of  the  de- 
cedent; the  decree  must  direct  that  a  sum,  sufficient -to  satisfy 
the  claim,  or  the  proportion  to  which  it  is  entitled,  together  with 
the  probable  amount  of  the  interest  and  costs,  be  retained  in 
the  hands  of  the  accounting  party;  or  be  deposited  in  a  safe  bank, 
or  trust  company,  subject  to  the  surrogate's  order;  or  be  paid 
Into  the  surrogate's  court,  for  the  purpose  of  being  applied  to  the 
paymejut  of  the  claim,  when  it  is  due,  recovered  or  settled;  and 
that  so  much  thereof,  as  is  not  needed,  for  that  purpose,  be  after- 
wards distributed  according  to  law. 
S  B.  8.  96.  I  74  (2  Bdm.  09). 

I  2746.  [Am'd,  1886,  1900,  lOOO,  1911,  1913.]  Id.|  aluire 
of  intent. 

When  a  legacy  or  distributive  share  is  payable  to  an  infant, 
the  decree  may,  in  the  discretion  of  the  surrogate's  court,  direct 
it,  or  so  much  of  it  as  may  be  necessary,  to  be  paid  to  his  general 
guardian,  to  be  applied  to  his  support  and  education;  or  when  it 
does  not  exceed  two  hundred  and  hfty  dollars,  the  decree  may 
order  it  to  be  paid  tb  his  father  or  to  his  mother  or  to  some  com- 
petent person  with  whom  the  infant  resides  or  who  has  some  in- 
terest in  his  welfare,  for  the  use  and  benefit  of  such  infant.  Said 
court  may,  in  its  discretion,  by  its  decree,  direct  any  legacy  or 
distributive  share,  or  part  of  a  legacy  or  distributive  share,  not 
paid  or  applied  as  aforesaid,  which  is  payable  to  an  infant,  to  be 
paid  to  the  general  guardian  of  such  infant,  upon  his  executing 
and  depositing  with  the  surrogate  in  his  office,  a  bond  running  to 
such  infant,  with  two  or  more  sufficient  sureties  duly  acknowl- 
edged and  approved  by  the  surrogate,  in  double  the  amount  of 
such  legacy  or  distributive  share,  conditioned  that  such  general 
guardian  shall  'faithfally  apply  such  legacy  or  distributive  share, 
and  render  a  true  and  just  account  of  the  application  thereof,  in 
all  respects,  to  any  court  having  cognizance  thereof,  when  there- 
unto required,  the  sureties  in  which  bond  shall  justify  as  re- 
quired in  this  act,  unless  the  surrogate  shall  determine  that  the 
geueral  bond  given  by  the  guardian  is  ample  and  of  sufficient 
amount  to  cover  such  legacy  or  distributive  share.  The  said 
court  may,  in  its  discretion,  from  time  to  time,  authorize  or 
direct  such  general  guardian  to  expend  such  part  of  such 
legacy  or  distributive  share,  in  the  support,  maintenance  and 
education  of  such  infant  as  it  deems  necessary.  On  such 
infant's  coming  twenty-one  years  of  age,  he  shall  be  en- 
titled to  receive,  and  his  general  guardian  shall  pay  or  de- 
liver to  him,  under  the  direction  of  the  surrogate's  court,  the 
securities  so  taken,  and  the  interest  or  other  moneys  that  may 
have  been  naid  to  or  received  by  such  general  guardian,  after 
deducting  therefrom  such  amounts  as  have  been  paid  or  ex- 
pended in  pursuance  of  the  orders  and  decrees  of  said  court,  8C 
made  as  aforesaid  and  the  legal  commissions  of  such  f^ardian: 
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and  the  said  general  guardian  shall  be  liable  to  account  in  and 
under  the  direction  of  the  surrogate's  court,  to  his  ward,  for  the 
same;  in  case  of  the  death  of  said  infant,  before  coming  of  age, 
the  said  securities  and  moneys,  after  making  the  deductions 
aforesaid,  shall  go  to  his  executors  or  administrators,  to  be  ap- 
plied and  distributed  according  to  law,  and  the  general  guardian 
shall  in  like  manner  be  liable  to  account  to  such  administrator  or 
executor.  If  there  be  no  general  guardian,  or  if  the  surrogate's 
court  do  not  order  or  decree  the  payment  or  disposition  of  the 
plegary  or  distributive  share  in  some  of  the  ways  above  described, 
then  the  legacy  or  distributive  share,  or  part  of  the  same  not 
disposed  of  ns  aforesaid,  whether  the  same  consists  of  money  or 
securities,  shall,  by  the  order  or  decTee  of  the  surrogate's  court, 
be  paid  and  delivered  to  and  deposited  in  said  court,  by  paying 
and  delivering  the  same  to  and  depositing  it  with  the  county 
treasurer  of  the  county,  to  be  held,  managed,  invested,  collected, 
reinvested  and  disposed  of  by  him,  as  prescribed  and  required  by 
.section  twenty-live  hundred  and  thirty-seven  of  this  act.  The 
regulations  contained  in  the  general  rules  of  practice,  as  speci- 
fied in  subdivision  eight  of  section  four  of  the  state  finance  law, 
and  the  provisions  of  title  three  of  chapter  eight  of  this  act  ap^ly 
to  money,  legacies  and  distributive  shares  paid  to  and  securities 
deposited  with  the  county  treasurer,  as  prescribed  in  this  section; 
except  that  the  surrogate's  court  exercises  with  respect  thereto, 
or  with  respect  to  a  security  in  which  any  of  the  money  has 
been  invested,  or  upon  which  it  has  been  loaned,  the  iwwer  and 
authority  conferred  upon  the  supreme  court  by  section  seven  hun- 
dred and  forty-seven  of  this  act. 

2  R.  S.  06.  I  80.  am'd:  L.  18H6,  ch.  368;  U  1900.  ch.  654.  Am'd  by 
L.  1900.  eh.  65.  f  3.  See  noto  78  of  notes  of  Board  of  Bt&tutorj  Consoli- 
dation at  end  ot  codi*.  Ain'd  by  L.  1011,  ch.  328;  L.  1918,  ch.  10.  In 
effect  .Sept.    I,    1013. 

I  2T47.  I<evacr>  etc.,  to  unknow^n  pcrnoii  to  be  paid  Into 
State  treaaary. 

Whefe  the  person  entitled  to  a  legacy  or  distributive  share  is 
unknown,  the  decree  must  direct  the  executor  or  administrator 
to  pay  the  amount  thereof  into  the  treasury  of  the  State,  for  the 
benefit  of  the  person  or  persons  who  may  thereafter  appear  to  be 
entitled  thereto.  The  surrogate,  or  the  supreme  court,  upon  the 
petition  of  a  person  claiming  to  be  so  entitled,  and  upon  at  least 
rourteeu  days  notice  to  the  attorney-general,  accompanied  with 
a  copy  of  the  petition,  may  by  a  reference,  or  by  directing  the 
trial  of  an  issue  by  a  jury,  or  otherwise,  ascertain  the, rights  of 
the  persons  interested,  and  grant  an  order  directing  the  payment 
of  any  money,  which  appears  to  be  due  to  the  claimant,  but  with- 
out interest,  and  deducting  all  expenses  incurred  by  the  State 
with  respect  to  the  decedent's  estate.  The  comptroller,  upon  the 
production  of  a  certified  copy  of  the  order,  must  draw  his  war- 
rant upon  the  trea8ur>',  for  the  amount  therein  directed  to  be 
paid;  which  must  be  paid  by  the  State  treasurer,  to  the  person 
entitled  thereto. 

Id.,  f  81,   am'd;  L.  1877.  ch.  456. 

f  2748.  When  lesacy,  etc.,  to  be  paid  to  coantr  trean- 
nrer» 

The  decree  must  also  direct  the  executor  or  administrator  to 
pay  to  the  county  treasurer  a  legacy  or  distributive  share,  which 
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i8  not  paid  to  the  person  entitled  thereto,  at  the  expiration  of 
two  years  from  the  time  when  the  decree  is  made,  or  when  the 
lejfacy  or  distributive  share  is  payable  by  the  terms  of  the  decree. 
The  money,  so  paid  to  the  county  treasurer,  can  be  paid  out  by 
him  only  by  the  special  direction  of  the  surrogate;  or  pursuant 
tQ  the  judgnnent  of  a  conrt  of  competent  jorisdictiOD. 
14.,  part  «<  S  81. 


1 2749  SURROOATE8'  COURTS.  o.  18,  t.  5 


TITUB  V. 

Disposition  of  the  decedenVs  real  property,  for  the  payment 
of  debts  and  funeral  expenses.  Distribution  of  the  pro- 
ceeds. 

Sec.   2749.  What  property  subject  to  this  title. 

■  2750.   Petition;   when   and  by  whom  preiiented. 

2761.  Creditor's  time  to  apply  extended  in  certain  case*. 

2762.  Contents  of  petition. 

2763.  ProceedlnsTH  where  some  of  the  facts  are  unknown. 

2764.  Citation  thereupon. 
2760.  Hearlnjc. 

2766.  Proof  of  debt  upon  which  Jnd^ment,  etc.,  has  been  rendered. 

2767.  The  last  section  qualified. 

2758.  Decree  to  recite  debts  and  Hens. 
2769.  What  proof  necessary  for  a  decree. 

2760.  Decree  to  mortgage  or  lease. 

2761.  Decree  to  sell, 
2702.  Repealed. 

2763.  Decree  to  sell:  order  In  which  different  parcels  are  to  b6  sold. 

2764.  Id.;  where  undlTlded  Interest  or  precedent  estate  Is  created  by  the 

will,  etc. 
2766.  Form  of  decree. 
2706-70.  Repealed. 
2771.  what  credit  allowed  on  sale. 
2772-73.  Repealed. 
2T74.  Who  not  to  purchase. 
2776-76.  Repealed. 
2777.  When  conveyance  not  to  affect  purchaser  or  mortgagee  from  heir, 

etc. 
2778-81.  Repealed.  « 

2782.  Contract  for  lands;  effect  of  conveyance  of  decedent's  Interest. 

2783.  Id.;  effect  of  conveyance   of  part. 

2784.  Repealed. 

2786.  Purchaser's  title  not  affected  by   certain  Irregularities,   etc.;   pre- 
sumption where  records  have  been  removed. 
2786-97.  Repealed. 

2798.  Surplus  money  on  foreclosure  and  other  sales;  when  paid  to  sarro- 

irate. 

2799.  Id.;  how  distributed. 

2800.  Right  of  dower  to  be  considered  In  sale. 
?S01.  ReKtltution   for   asrtotH   BulisequtMitly    discovered. 

2Min-a.  Conveyance  of  real  rsiiito  by  »»\«'<-ntor  or  administrator  to  holder 
of  contract  of  sale   made   by   deredent. 

8  S740.   [Am'd»  1894.]     'Wh»t  property  anbject  to  thl«  title. 

Real  property,  of  which  a  decedent  died  seized,  and  the  Interest 
of  a  decedent  in  real  property,  held  by  him  under  a  contract  for 
the  purchase  thereof,  made  either  with  hini,  or  with  a  perRou 
from  whom  he  derived  his  interest,  may  be  disposed  o^  for 
the  payment  of  his  debts  and  funeral  expenses,  or  for  the  pay- 
ment of  judgment  liens  existing  thereon  at  his  death,  as  pre- 
scribed in  this  title;  except  where  it  is  devised,  expressly  charged 
with  the  pavment  of  debts  or  funeral  expenses,  or  is  exempte<l 
from  lew  and  sale  bv  virtue  of  an  execution,  as  prescribed  in  title 
second  of  chapter  thirteen  of  this  act.  The  expression  "  funeral 
expenses,"  as  used  in  this  title,  includes  a  reasonable  charge  for 
a  suitable  headstone. 

L.  1S94,  ch.  735. 
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I  2760.   FAmNI,  1894,  lOOO.)     PetitlOA,  frhen  and  by  whom 
presented. 

At  any  time  witliin  three  years  after  letters  were  first  duly 
granted  within  the  state,  upon  the.  estate  of  a  decedent,  an  exec- 
utor or  administrator,  whether  sole  or  joined  in  the  letters  with 
another  other  than  a  temporary  administrator,  or  a  person  hold- 
ing a  judgment  lien  ui>on  decedent's  real  property  at  the  time 
of  his  death,  or  any  other  creditor  of  the  decedent,  other  than  a 
creditor  bv  a  mortj^age,  which  is  a  lien  upon  the  decedent's  real 


a  de  ree  dire<'ting  the  disposition  of  the  decedent's  real  property, 
or  interest  in  real  property,  specified  in  the  last  section,  or  so 
much  thereof  as  is  necessary  for  the  payment  of  his  debts  or 
funeral  expenses,  or,  if  so  decreed  as  hereinafter  provided,  for  the 
payment  of  any  judgment  liens  existing  upon  such  land,  or  some 
portion  thereof,  at  decedent's  death,  by  a  mortgage,  lease  or 
sale  at  public  or  private  sale  thereof:  and  that  the  parties  named 
in  the  petition  and  ail  other  necessary  parties,  as  prescribed  in 
the  subsequent  sections  of  this  title,  may  be  cited  to  show  cause 
why  such  a  decree  should  not  be  made, 

Am'd  by  L.    1894,   cli.   T35;  L.   19<y9,  ch.   188.     In  efltet  Sept.   1,   1009. 
8«e  f  1644,  mitML  1. 

S  aTSl.   [Am'd,  1887.]     Creditor's  time  to  apply  extended 
In  certain  case*. 

The  time,  during  which  an  action  is  pending  in  a  court  of 
record,  between  a  creditor  and  an  executor  or  administrator  of 
tke  estate,  is  not  a  part  of  the  time  limited  in  the  last  section,  for 
presenting  a  petition,  founded  upon  a  debt,  which  was  in  contro- 
versy in  the  action;  if  the  c. editor  has,  before  the  expiration  of 
the  time  so  limited,  filed  !a  the  clerk's  office  of  the  county  where 
the  real  property  is  situated,  a  notice  of  the  pendency  of  the  ac- 
tion; specif ymg  the  names  of  the  parties,  the  object  of  the  action, 
and,  if  the  creditor's  debt  is  made  the  foundation  of  a  counter- 
claim, the  nature  of  the  counterclaim:  containing  a  description  of 
the  property  in  that  county  to  be  affected  thereby;  and  stating 
that  it  will  be  held  as  security  for  any  judgment  obtained  in  the 
action.  A  notice  so  filed  must  be  recorded  and  indexed,  and  may 
be  cancelled,  as  prescribed,  with  respect  to  the  notice  of  pen- 
dency of  an  action,  in  article  nine  of  title  first  of  chapter  four- 
teen of  this  act.  It  may  also  be  cancelled  in  like  manner,  or  a 
specified  portion  of  the  property  affected  thereby,  may  be  dis- 
charged from  the  lien  thereof,  by  the  order  of  the  court  in  which 
the  action  is  pending,  made  upon  the  application  of  a  person  hav- 
ing an  interest  in  the  real  i)roperty,  upon  notice  to  the  creditor, 
and  upon  such  terms  as  justice  requires.  Whenever  an  executor, 
administrator  or  creditor  of  a  deceased  person  shall  have  com- 
menced, or  shall  hereafter  commence,  an  action  in  anj'  court  of 
competent  jurisdiction  of  this  State  for  the  purpose  of  setting 
aside  any  fraudulent  conveyance  of,  or  incumbrance  upon,  any 
real  estate  of  such  deceased  person,  and*  such  action  shall  have 
been  decided  !n  favor  of  sucn  executor,  r>dministrator  or  cred- 
itor, such  executor,  administrator  or  creditor  may.  at  any  time 
within  three  years  after  the  final  determination  of  such  action, 
have  and  maintain  an  action  or  proceeding  against  the  proper 
parties,  in  any  court  of  competent  jurisdiction  of  this  State,  for 
a  sale  of  such  real  estate,  and  for  a  distribution  of  the  proceeds 
of  such  real  estate  among  the  creditors  of  such  deccu.s«'d  person, 
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and  other  persons  entitled  to  the  same  as  may  be  dkected  by  the 
judgment  in  such  action. 

L.    1887.    ch.    423. 

S  2752.   [Am*d,    18»4.1      Contentu   of  petition. 

The  petition  must  set  forth  the  following  matters,  as  nearly  as 
the  petitioner  can,  upon  diligent  inquirj',  ascertain  them: 

1.  [Am'd,    ltM)4.]     The  amount  of  the   unpaid   debts  and  fu- 
'  neral  expenses  of  the  decedent  and  that  the  personal  estate  is  in- 
adequate for  the  payment  thereof. 

JL.    1904,   eh.   75U.      In  eflfi-ct  Sept.    1,    1904. 

2.  A  general  description  of  all  the  decedent's  real  property,  and 
interest  in  real  property,  within  the  state,  which  may  be  dis- 
posed of  as  prescribed  in  this  title;  a  statement  of  the  value  of 
each  distinct  parcel;  whether  it  is  improved  or  not;  whether  it 
is  occupied  or  not;  and,  if  occupied,  the  name  of  each  occupant; 
whether  it  is  incumbered  by  a  mortgage  lien, or  liens  together  with 
a  statement  of  the  amount  due  6r  claimed  to  be  due  thereon. 
Where  the  petition  describes  an  interest  in  real  property,  speci- 
fied in  section  two  thousand  seven  hundred  and  forty*nine  of 
this  act,  the  value  of  the  interest  must  be  stated,  and  also  the 
value  of,  and  the  other  particulars,  specified  in  this  section,  re- 
lating to  the  real  property  to  which  the  interest  attaches. 

3.  The  names  of  the  husband  or  wife,  and  of  aU  the  heirs  and 
devisees  of  the  decedent,  and  also  every  other  person  claiming 
under  them,  or  either  of  them,  stating  who,  if  any,  are  infants; 
the  age  of  each  infant,  and  th«  name  of  his  general  guardian, 
if  any;  and  also,  if  the  petition  is  presented  by  a  creditor  or  jndg' 
ment  Jieuor,  the  name  of  each  executor  or  administrator. 

4.  If  the  petition  is  presented  by  an  executor  or  administrator, 
the  amount  of  personal  property  which  has  come  to  bis  hands, 
and  those  of  his  coexecutors  or  coadministrators,  if  any;  the 
application  thereof,  and  the  amount  which  may  yet  be  realized 
therefrom. 

.^     Jy.    18D4,    cli.    733. 

*iJL'^  2753.   [Am*d,    1894.]      Proceedlnflra    where    some    of    tlie 
.^1^^       fnefn  are  nuknoTTii. 

'  If,   upon  diligent  inquiry,  any  of  the  matters  required   to  be 

set  forth,  as  prescribed  in  the  lust  section,  cannot  be  ascertained 
by  the  petitioner,  that  fact  must  be  shown  to  the  surrogate's 
satisfaction,  and  the  surrogate  must,  thereupon,  inquire  into  the 
matter,  as  prescribed  in  article  first  of  title  second  of  this  chap- 
ter. If  the  petition  is  presented  by  a  creditor  or  judgment- 
lienor,  the  surrogate  may,  by  order,  re<iuirt'  the  executor  or  ad- 
ministrator to  render  such  an  account  or  other  statement,  as  he 
deems  necessary  for  the  purpose  of  the  inquiry. 
L.   I'bM,   eb.   735. 

{   2764.   [Am'd,  1804,  1011.]     Citation  thc^veupon. 

Where  the  surrogate  is  satisfied  that  all  the  facts,  specified  in 
the  last  section  but  one,  have  been  ascertained,  as  far  as  they 
can  be  upon  diligent  inquiry,  and  it  appears  to  him  that  the 
debts,  jud><ment,  liens  and  funeral  expenses,  or  either,  cannot  be 
I>aid,  without  resorting  to  the  real  property,  or  interest  in  real 
property,  he  must  issue  a  citation  according  to  the  prayer  of  the 
petition.  If,  upon  the  inquiry,  it  appears  to  tlie  surrogate,  that 
any  ht^r  or  devisee,  or  person  claiming  nn  interest  in  the  property 
undei   an  heir  ur  devisee,  is  not   named  in  the  petition,  the  cita- 

72i; 


c.  18,t.5  SURROGATES' COURTS.  §§  2755-60 

tion  must  algo  be  directed  to  him.  Wbere  tlie  surrognte  i.s  un- 
able to  ascertain  to  his  satisfaction  whether  the  decedent  left, 
sur\'iTing  him,  any  person,  who  would  be  entitled  to  succeed  to 
the  real  property  or  interest  in  real  property,  as  heir,  or  who 
would  be  entitled  to  the  real  property  or  interest  in  real  prop- 
erty affected  by  a  will,  if  the  person  had  died  intestate,  pr  person 
claimtng  an  interest  in  the  property  under  an  heir  or  such 
devisee,  or  if  it  shall  appear  to  the'  surrogate  that  the  decedent 
left  no  known  heirs-nt-law  or  next  of  kin,  the  citation  must  also 
be  directed  to  the  attorney-general.  Unless  the  executor  or  ad- 
ministrator has  caused  to  be  published,  as  prescribed  by  law,  a 
notice  re(iuiriug  creditors  to  present  their  claims,  and  the  time 
for  the  presentation  thereof,  pursuant  to.  the  notice,  has  elapsed, 
the  citation  must  be  directed,  generally  to  all  other  creditors  of 
the  decedent,  as  well  as  the  creditors  named. 
Am'd  by  h.   1894,  cb.  785;  L.   1911,  ch.  437.   In  effect  Sept.   1,   1911. 

g  27S5.   [Am'd,  18»4,  1904,  IVIO.I     Hearlmir. 

Upon  the  return  of  the  citation  the  surrogate  must  proceed  to 
hear  the  allegations  and  proofs  of  the  parties.  A  creditor  of  the 
decedent,  including  one  whose  claim  is  not  yet  due,  or  a  person 
having  a  claim  for  unpaid  funeral  expenses,  although  not  named 
in  the  citation,  may  appear  and  thus  make  himself  a  party  to 
the  special  proceeding.  An  heir  or  devisee,  or  a  [wrson  claiming 
under  an  heir  or  devisee,  of  the  property  in  question,  although 
nr)t  named  in  the  citation,  may  contest  the  necessity  of  applying 
the  pniperty  to  the  payment  of  debts,  judgment  liens  or  funeral 
expenses,  or  the  validity  of  a  debt,  due  or  unpaid.  rei)rosontrd  as 
exi.sting  against  the  decedent,  or  the  reasonableness  of  the 
funeral  expenses;  may  interpose  any  defense  to  the  whole  or  any 
part  thereof;  and,  for  that  purpose,  may  make  himself  a  party 
to  the  special  proceeding,  but  a  judgment  heretofore  or  here- 
after recovered  against  the  executor  or  administrator  upon  a 
claim  against  decedent  shall  be  prima  facie  evidence  and  proof 
of  the  claim  against  the  real  property  of  decedent,  and  'the 
burden  of  disproving  such  judgment,  or  of  proving  that  the. 
claim  upon  which  it  was  rendered  is  invalid,  or  that  the  judg- 
ment was  obtained  by  collusion  shall  be  upon  the  party  disput- 
ing or  objecting  to  the  same,  if  such  party  shall  have  filed 
written  objections  thereto.  The  admission  or  allowance  by  the 
executor  or  administrator  of  a  claim  or  debt  of  any  creditor 
against  the  decedent  shall,  for  the  purpose  of  such  proceeding, 
be  deemed  an  establishment  thereof,  unless  objection  be  made 
thereto  by  a  party  to  the  special  proceeding.  Where  such  a 
defense  arises  under  the  statute  of  limitation,  an  act  or  ad-' 
mission  by  the  executor  or  administrator  does  not  prevent  the 
running  of  the  statute,  or  revive  the  debt,  so  as  to  affect,  in  any 
manner,  the  real  property,  or  interest  in  real  property  in  ques- 
tion, or  to  permit  the  creditor  to  participate  in  the  fund  arising 
therefrom. 

L.  1894,  rh.  TW;  L.  Ifl04,  ch.  7o0;  T..  1910.  ch.  581.  In  effect  Jul.v  1,  1910. 

g  275<f.  [Am'd,  1904.1     What  proof  neceflsary  for  a  decree. 

A  decree  directing  the  disposition  of  real  property  or  of  an 
interest  in  real  property  can  be  made  only  where  after  due 
examination  the  following  facts  havfe  been  established  to  the 
satisfaction   of  the   surrogate. 

1.  Tbnt  the  proeeodings  have  been  in  conformity  to  this  title. 

2.  That  the  bersonwl  estate  of  the  dpcedent  is  insufficient  for 
the  payment  or  his  debts  and  funeral  expenses. 

h,  1904,  ch.  730.     In  effect  Sept.   1.   1904.     Formerly  S  2769. 
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and  other  persons  entitled  to  the  same  as  may  be  directed  by  tbe 

judgment  in  such  action. 

L.    1887.    cb.    423. 

S  2752.   (Aiu'd,    1H»4.]      Content*   of  petition. 

The  petition  must  set  forth  the  following  matters,  as  nearly  as 
the  petitioner  I'tin,   upon  diligent  inqnirj',  ascertain  them: 

1.  [Ani*d,   ltMi4.l     The  amount  of  the  unpaid   debts  and  fu- 
•  neral  expenses  of  the  decedent  and  that  the  personal  estate  is  in- 
adequate for  tlie  payment  thereof. 

L.   1U04,  ch.  750.     lu  fffect  Sept.    1,   1904. 

2.  A  general  description  of  all  the  deeedent^s  real  property,  and 
interest  in  real  property,  within  the  state,  which  may  be  dis- 
posed of  as  prescribed  in  this  title;  a  statement  of  the  value  of 
each  distinct  parcel;  whether  it  is  improved  or  not;  whether  it 
is  occupied  or  not;  and,  if  occupied,  Che  name  of  each  occupant; 
whether  it  is  incumbered  by  a  mortgage*  lien  or  liens  together  with 
a  statement  of  the  amount  due  or  efaimed  to  be  due  thereon. 
Where  the  petition  describes  an  interest  in  real  property,  speci- 
tied  in  section  two  thousand  seven  hundred  and  forty-nlne  of 
this  act,  the  value  of  the  interest  must  be  stated,  and  also  the 
value  of,  and  the  other  particulars,  specified  in  this  section,  re- 
lating to  the  real  property  to  which  the  interest  attaches. 

3.  The  numes  of  the  husband  or  wife,  and  of  all  the  heirs  and 
devisees  of  the  decedent,  and  also  every  other  person  claiming 
under  them,  or  either  of  them,  stating  who.  if  any,  are  infants; 
the  age  of  each  infant,  and  the  name  of  m%  i^neral  gimrdian, 
if  any;  and  also,  if  the  petition  is  presented  by  a  cr«»ditor  or  judg- 
ment Jienor,  the  name  of  each  executor  or  administrator. 

4.  If  the  petition  is  presented  by  an  executor  or  administrator, 
the  amount  of  personal  property  which  has  come  to  bis  hands, 
and  those  of  his  coexecutors  or  coadministrators,  if  any;  the 
application  thereof,  and  the  amount  which  may  yet  be  realised 
therefrom. 

.  ^     L.    18D4,   cli.    735. 
•^.0^%  275.3.    lAm*d,    1804.]       Proceedlnffii    ^here    some    Of    the 

'  If,  uiK)u  diligent  inquiry,  any  of  the  matters  required  to  be 

set  forth,  as  prescribed  in  the  last  section,  cannot  be  ascertained 
by  the  petitioner,  that  fact  must  be  shown  to  the  .s4irrogate*s 
satisfaction,  and  the  surrogate  must,  thereupon,  inquire  into  the 
matter,  as  prescribed  in  article  first  of  title  second  at  this  chap- 
ter. If  tlie  petition  is  presented  by  a  creditor  or  judgment- 
lienor,  the  surrogate  may,  by  order,  require  the  executor  or  ad- 
ministrator to  render  such  an  account  or  other  statement,  as  he 
deems  necessary  for  the  purpose  of  the  inquiry. 

L.    1J54»4,    tH.    735. 

{   27S4.   [Am*d,  1894,  lOll.]     Citation  thereupon. 

Where  the  surrogate  is  satisfied  that  all  the  facta,  specified  in 
the  last  section  but  one,  have  been  ascertained,  as  far  as  they 
can  be  upon  diligent  inquiry,  and  it  appears  to  him  that  the 
debts,  judgment,  liens  and  funeral  expenses,  or  either,  cannot  be 
paid,  without  resorting  to  the  real  property,  or  interest  in  real 
property,  he  must  issue  a  citation  according  to  the  prayer  of  the 
petition.  If,  upon  the  inquiry,  it  appears  to  the  surrogate,  that 
any  heir  or  devisee,  or  person  claiming  an  interest  in  the  property 
undei   an  heir  or  devisee,  is  not   named  in  the  petition,  the  cita- 

72« 


cl8,t.5  SURROGATES'  COURTS.  S§  *i75d-6C 

tion  must  also  be  directed  to  him.  Wlioro  the  surrugnto  is  im- 
able  to  ascertain  to  his  satisfaction  whether  the  decedent  left, 
surviTiniT  hlm^  any  person,  who  would  be  entitled  to  succeed  to 
the  real  property  or  interest  in  real  property,  as  heir,  or  who 
would  be  entitled  to  the  real  property  or  interest  in  real  prop- 
erty affected  by  a  will,  if  the  person  had  died  intestate,  pr  person 
claiminsr  an  interest  in  the  property  under  an  heir  or  such 
devisee,  or  if  it  shall  appear  to  the'  surrogate  that  the  decedent 
left  no  known  heirs-at-law  or  next  of  kin,  the  citation  must  also 
be  directed  to  the  attorney-general.  Unless  the  executor  or  ad- 
ministrator has  caused  to  be  published,  as  prescribed  by  law,  a 
notice  reciuiring  creditorH  to  present  their  claims,  and  the  time 
for  the  presentation  thereof,  pursuant  to.  the  notice,  has  elapsed, 
the  citation  must  be  directed,  generally  to  all  other  creditors  of 
the  decedent,  as  well  as  the  creditors  named. 

Am'd  by  L^  ]88f.  ^.  785;  L.  J(ll,   cb.  437.  in  effect  Sept.   1.   1911. 


I  27S5.  (Am'd»  18»4,  1904,  IVIO.]     Hearlmir. 

Upon  the  return  of  the  citation  the  surrogate  mnnt  proceed  to 
hear  the  allegations  and  proofs  of  the  parties.  A  creditor  of  the 
decedent,  including  one  whose  clallu  is  not  yet  due.  or  a  person 
having  a  claim  for  unpaid  funeral  expenses,  although  not  named 
in  the  citation,  may  appear  and  thus  make  himself  a  party  to 
the  special  proceeding.  An  heir  or  devisee,  or  a  person  claiming 
under  an  heir  or  devisee,  of  the  property  in  question,  although 
nr)t  named  in  the  citation,  may  contest  the  necessity  of  applying 
the  property  to  the  payment  of  debts,  judgment  liens  or  funeral 
expenses,  or  the  validity  of  a  debt,  due  or  unpaid,  represented  as 
existing  against  the  decedent,  or  the  rensouablenoss  of  the 
funeral  expenses;  may  interpose  any  defense  to  the  whole  or  any 
part  thereof;  and,  for  that  purpose,  may  make  himself  a  party 
to  the  special  proceeding,  but  a  judgment  heretofore  or  here- 
after recovered  against  the  executor  or  administrator  upon  a 
claim  against  decedent  shall  be  prima  facie  evidence  and  proof 
of  the  claim  against  the  real  property  of  decedent,  and  'the 
burden  of  disproving  such  judgment,  or  of  proving  that  the 
claim  upon  which  it  was  rendered  is  invalid,  or  that  the  judg- 
ment was  obtained  by  collusion  shall  bo  upon  the  party  disput- 
ing or  objecting  to  the  same,  if  such  party  shall  have  filed 
written  objections  thereto.  The  admission  or  allowance  by  the 
executor  or  adminintrator  of  a  claim  or  debt  of  any  creditor 
aeainst  the  decedent  shall,  for  the  purpose  of  such  proceeding, 
be  deemed  an  establishment  thereof,  unless  obje<'tion  be  made 
thereto  by  a  party  to  the  special  proceeding.  Where  such  a 
defense  arises  under  the  statute  of  limitation,  an  net  or  ad- 
mission by  the  executor  or  administrator  does  not  prevent  the 
running  of  the  statute,  or  revive  the  debt,  so  as  to  affect,  in  any 
manner,  the  real  property,  or  interest  in  real  property  in  ques- 
tion, or  to  permit  the  creditor  to  participate  in  the  fund  arising 
therefrom. 

I..   1894,  oh.  TVi:  L.  1904.   oh.  7'0:  T..   1010.   ch.  581.  In  effect  Jul.v  1,  1910. 

I  2T5«.  [Am'd,  IfNM.l     What  proof  necessary  for  a  decree, 

A  decree  directing  the  disposition  of  real  property  or  of  an 
interest  in  real  propc»rty  can  be  made  only  wnere  after  due 
examination  the  following  facts  havtj  been  established  to  the 
satisfaction   of  the  surrogate. 

1.  Tbnt  the  procoodings  have  been  in  conformity  to  this  title. 

2.  That  the  bersoniil  estate  of  the  dec<>dent  is  lUFufflcieni.  for 
thp  payment  or  his  debts  and  funeral  expenses. 

L.  1904,  Cb.  730.     In  cffert  Sept.   1.   1004.     Formerly  fi  2759. 
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I  :£757.  lAiu*a,  11M>4,  1011.  J  Decree  vo  morttfUfte,  leave  Jtr 
■ell. 

If  it  shall  appear  to  the  satisf action  of  the  surrogate  that  the 
liersonal  estate  of  the  decedent  is  insufficient  for  the  payment  of 
his  debts  and  funeral  expenses,  the  surrogate  shall  make  a  de- 
cree empowering  the  executor  or  administrator  to  mortgage,  lease 
or  sell  the  whole  or  such  part  of  the  real  property  or  interest  of 
the  decedent  in  real  property  as  the  surrogate  shall  deem  neces- 
sary for  the  payment  thereof.  The  surrogate  may  limit  the 
amount  to  be  sold  and  afterward  extend  the  power  to  other 
parcels  and  direct  the  order  of  the  sale  of  parcels  and  may  direct 
whether  the  same  be  mortgaged,  leased,  or  sold,  for  the  purpose 
of  preserving  all  the  rights  and  equities  of  the  parties  and  pre- 
venting any  unnecessary  disposition  of  such  real  property;  and 
may  limit  the  amount  to  be  raised  thereby.  The  decree  must 
describe  the  property  to  be  sold  with  common  certainty.  If  it 
appears  that  one  or  more  distinct  parcel  of  which  the  decedent 
died  seized  has  been  devised  by  him  or  sold  by  his  heirs  the 
decree  must  provide  that  the  several  distinct  parcels  be  sold  in 
the  following  order: 

1.  Property  which  descended  to  the  decedent's  heirs  and  which 
has  not  been  sold  by  them.* 

2.  Property  so  descended  which  has  been  sold  by  them. 

3.  Property  which  has  been  devised  which  has  not  been  sold 
by  the  devisee, 

4.  Property  so  devised  which  has  been  sold  by  the  devisee. 

If  it  sliall  appear  to.  the  satisfaction  of  the  surrogate  that  the 
decedent  left  no  known  heirs-at-law,  or  if  the  surroBrato  is  unable 
to  determine  whether  there  are  heirs-ai-law  entitled  to  Inherit,  the 
sale  must  be  directed  to  be  held  nt  puWic  auction,  and  due  notice 
of  the  sale  shall  be  directed  and  given  to  the  attorney-general. 

Am'd  b>  L.  1904.  oh.  730:  1..  1911.  ch.  435,  in  effect  Sept.  1,  1911.  Prom 
former  {§  27G0.  2781  and  2763^. 

I  27S8.  [Ain'd,  1804.  iWt.l  Duty  of  executor  or  ndmln- 
intrator  to   execute   decree   after   flliniir  Itond. 

It  shall  be  the  duty  of  the  executor  or  administrator  to  execute 
the  power  conferred  upon  him  by  a  decree  directing  that  prop- 
erty be  mortgaged,  leased  or  sold;  but  he  must  first  execute  and 
file  with  the  surrogate  his  bond,  with  two  or  more  sureties  to  the 
people  of  the  state  in  a  penalty  fixed  by  the  surrogate  not  less 
than  twice  the  sum  to  be  raised,  or  the  value  of  the  real  prop- 
erty, or  interest  in  real  property,  directed  to  be  sold.  The  bond 
must  be  conditioned  for  the  faithful  performance  of  the  duties 
imposed  upon  the  principal  by  the  decree  and  for  the  accounting 
by  the  principal  for  all  moneys  received  by  him  whenever  he  is 
required  so  to  do  by  a  court  of  competent  jurisdiction. 

L.    1804,    ch.    735;    L.    1904,    ch.    750.      In  effect    St>pt.    1,    1004. 

i  27S0.  rAm*d,  1804.  1904.1  Proeeedln«s  upon  failure  to 
execute  decree  or  llle  bond. 

Where  there  are  two  or  more  executors  or  administrators,  if 
either  of  them  fails,  within  such  time  as  the  surrogate  deems 
reasonable,  to  i^ive,  or  to  join  with  his  coexccutors  or  coadmin- 
istrators in  giving,  a  bond  as  proscribed  in  the  last  section,  the 
surrogate  may  direct  those  who  have  given  the  bond  to  proceed 
to  execute  the  decree.  But  If  a  sole  executor  or  administrator, 
or  all  the  executors  or  administrators,  so  fail,  such  failure  shall 
be  deemed  ground  for  thr  revocation  of  his  or  their  letters  and 
the  surrogate  shall,  upon  the  application  of  any  person  Interested, 
revoke  auch  letters  and  grant  administration  to  such  person  en- 
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titled  ns  will  execute  such  decree.  He  may  revoke  letters  so 
granted  from  time  to  time,  as  the  case  requires,  to  obtain  the 
proper  execution  of  the  decree.  A  persop  to  whom  letters  are  so 
granted  shall  have  all  the  powers  under  the  decree  which  were 
given  to  the  executor  or  administrator  at  the  time  it  was  made; 
and  lAust  give  the  bond  required  by  such  decree,  as  well  as  the 
bond  required  to  be  given  upon  issuing  letters  to  him. 

L.  18M,  ch.  735;  L.  1904,  oh.  "SSa   In  eSeot  Sept.  1. 1904.    From  fonnar  |  2707. 

I  S74IO.  {Am'd,  %S99,  1904.]  Bxeentt^n  of  decree  not  af- 
fected by  deatl&y  et  cetera. 

The  death,  removal^  or  disqualification,  before  the  complete 
execution  of  a  decree,  of  all  the  executors  or  administrators  does 
not  suBpend  or  affect  the  execution  thereof;  but  the  successor  of 
the  person  who  has  died,  been  removed,  or  become  disqualified, 
must  proceed  to  complete  all  unfinished  matters,  as  his  predeces- 
sors might  have  completed  the  same;  and  he  must'  give  such 
security  for  the  due  performance  of  his  duties  as  the  surrogate 
prescribes. 

L.  insa,  ch.  913;  L.  1901  ch.  Tsa   In  effect  Sept.  1, 1904    Fiom  formar  |  2710. 

i  2701.  f  Am'd,  18d4,  1904.]  Bfleot  of  decree  |  manner  of 
exeontlnv  aame,  applying  proceedM  of  sale  and  accountlns' 
for  Ha  ate. 

The  executor  or  administrator  must  proceed  to  execute  the 
decr*fe  in  the  same  manner,  and  the  execution  thereof  shall  have 
the  same  effect,  as  if  he  were  acting  as  executor  of  the  decedent 
under  a  like  power  contained  in  a  will  of  said  decedent  duly  exe- 
cuted and  proved.  He  shall  apply  the  proceeds  of  the  real  prop- 
erty mortgaged,  leased  or  sold  in  the  same  manner  as  if  he  had 
acted  under  such  a  power  of  sale  contained  In  a  will  and  all  per- 
sons interested  in  the  execution  of  the  decree  shall  have  the  same 
remedies  for  the  enforcement  of  the  decree  and  the  application 
of  the  proceeds  that  they  would  have  had  if  the  executor  or  ad- 
ministrator were  acting  under  such  a  power.  The  executor  or 
administrator  may  account  for  such  proceeds  and  may  be  com- 
pelled to  account  therefor  and  for  his  acta  under  such  decree 
and  shall  b«  entitled  to  commissions  upon  the  settlement  of  his 
accounts  as  if  he  had  acted  under  such  a  power. 

L.  18M.  ch.  196;  L.  1904,  ch.  7S0.    In  effect  Sept.  1, 1904. 

{  2762.  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1,  1904, 
provided,  however,  that,  in  cases  where  the  decree  for  the  dis- 
position of  decedent's  real  property,  for  the  payment  of  debts  and 
funeral  expenses  shall  have  been  entered  prior  to  the  time  this 
act  takes  effect,  all  subsequent  proceedings  shall  be  in  accordance 
with  the  provisions  of  the  statutes  then  existing;  and  to  thai 
extent  said  sections  shall  be  considered  as  still  in  force.] 

f  276a.  [Am^d,  1904.]  Parchajiera  title  not  affected  by 
oertain  Irrenrnlarltlee. 

The  title  of  a  purchaser  in  good  faith  at  a  sale  pursuant  to  a 
decree  made  as  prescribed  in  this  title  is  not,  nor  is  the  validity  of 
a  mort'^age  or  lease  made  as  prescribed  in  this  title,  in  any  way 
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affected,  where  a  petition  was  presented  and  tJie  proper  persons 
were  duly  cited  ana  a  decree  aatnorizing  a  mortgage,  lease  or  sale 
was  made  as  prescribed  in  tliis  title,  by  any  omission,  error,  de- 
fect or  irregularity  occurring?  between  the  return  of  the  citation 
and  the  making  of  the  decree,  except  so  far  as  the  same  would 
affect  the  title  of  a  purchaser  at  a  sale  made  pursuant  to  the 
directions  contained  in  a  judgment  rendered  by  the  supreme  court. 

L.  IffM,  oh.  ^SO.    In  effect  Sept.  1, 19M.   Prom  fonner  |  tIM, 


I  2794.  [Am»d,  1804,  1904.]  AUowasee  0n  bl«  to  «r«4lltor 
pvrchRslnv. 

If  a  creditor  of  the  decedent  becomes  the  parchaaer  of  any  of 
the  decedent's  real  property,  the  sarrogate  may,  apon  his  appli- 
cation, direct  the  amount  of  his  claim  to  be  allowed,  in  the  nrst 
instance,  upon  the  purchase  price;  and  such  purchaser  shall  only 
be  reonired  to  pay  the  balance  at  the  time  of  the  sale.  But,  in 
case  tne  proceeds  of  the  decedent's  real  property  shall  be  insuffi- 
cient to  satisfy  the  costs  and  expenses  of  administration  and  the 
debts  and  funeral  expenses  of  the  decedent,  the  purchasing  cred- 
itor shall  be  allowed  and  credited,  upon  the  judicial  settlement 
of  the  accounts  of  the  executor  or  administrator,  only  the  amount 
he  may  be  entitled  to  receive  upon  his  claim  and  shall  then  pay 
the  difference  between  the  amount  originaUy  allowed  and  the 
amount  he  is  entitled  to  Teceive.  In  case  any  pntchaser  ha« 
credit  on  his  bid.  as  aforesaid,  no  deed  shall  be  delivered  to  htm 
until  the  judicial  settlement  of  the  accounts  of  the  executor  or 
administrator  nor  until  he  shall  have  paid  the  entire  amount  re* 
quired  under  the  provisions  of  this  section. 
L.  18M,  oh .  7S5|  L.  1904,  Oh.  TO).   In  cffeot  Sept.  1,  MM. 

f  2768.  [Am'dy  lg94v  1904.1  Sale  to  be  refused  If  bond  be 
sriven. 

A  decree  empowering  an  executor  or  administrator  to  mort- 
gage, lease  or  sell  shall  not  be  granted  if  any  of  the  persons  In- 
terested in  the  estate  give  bonds  to  the  surrogate  in  such  sum 
and  with  such  sureties  as  he  directs  and  approves,  with  con- 
dition to  pay  all  the  debts,  legacies  and  expenses  of  administra- 
tion so  far  as  the  goods,  chattels,  rights  and  credits  of  the  de- 
ceased are  insufficient  therefor,  within  aach  time  as  the  aurrogate 
may  direct. 

L.  18M,  eh .  785;  L.  1904.  ch.  780.    b  effeet  Sept.  1, 1901. 

-J^^  r^  n  2766-2770.  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept  1, 
'X'  "*  1904,  provided,  however,  that,  in  cases  where  the  decree  for  the 
disposition  of  decedent's  real  property,  for  the  pa^^ment  of  debts 
and  funeral  expenses  shall  have  been  entered  prior  to  the  time 
this  act  takes  effect,  all  subsequent  proceedings  shall  be  in  ac- 
cordance with  the  provisions  of  the  statutes  then  existing;  and  to 
that  extent  said  sections  shall  be  considered  as  still  in  force.] 

*^e'       f  2771.  TVIiat  credit  allowed  on  sale. 

The  surrogate  may,  !n  the  order  directing  the  execution  of  the 
decree,  or  in  a  separate  order  made  before  the  sale,  allow  a  sale  to 
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be  made  upon  n  credit,  not  exceeding  three  years,  for  not  more 
than  three-fourths  of  the  purchase-money,  co  be  secured  by  the 
purchaser's  bond,  and  his  mortgage  on  the  property  sold,  except 
where  the  sale  is  that  of  an  interest  under  a  contract;  in  which 
case,  the  order  may  prescribe  the  security  to  be  giTe&« 


H  2772-2778.  [Repealed  by  L.  1904,  ch.  750.  In  eifect  Sept.  1, 
1004,  provided,  however,  that,  in  cases  where  the  decree  for  the 
disposition  of  decedent's  real  property,  for  the  pavment  of  debts 
ana  funeral  expenses  shall  have  been  entered  prior  to  the  tim«* 
this  act  takes  efifect,  all  subsequent  proceedings  shall  be  in  ac- 
cordance with  the  provisions  of  the  statutes  then  existing;  and  to 
irhat  extent  said  sections  shall  be  considered  as  still  in  force.] 


I  2774.  Who  not  to  pvrchaae. 

An  executor  or  administrator  upon  the  estate,  a  freeholder  ap- 
pointed to  execute  n  decree,  or  a  general  or  8i>ecial  guardian  of 
an  infant,  who  has  an  interest  in  any  of  the  real  property  to  be 
Rold,  shall  not  directly,  or  indirectly,  purchase,  or  be,  or  at  any 
time  before  confirmation,  become  interested  in  a  purchase  at  the 
sale;  except  that  a  guardian  may,  when  authorised  so  to  do  by 
the  order  of  the  surrogate,  purchase  in  his  name  of  office  for  the 
benefit  of  his  ward.  A  violation  of  this  section  renders  the  pur- 
chase void. 


H  277B.a7T«.  [Repealed  by  L.  1904,  ch.  750,  In  effect  Sept.  1, 
1904,  provided,  however,  that,  in  cUses  where  the  decree  for  the 
disposition  of  decedent's  real  property,  for  the  payment  of  debts 
ana  funeral  expenses  shall  have  been  entered  prior  to  the  time 
this  act  takes  efiTect,  all  subsequent  proceedings  shall  be  in  ac«- 
(^rdance  with  the  provisions  of  the  statutes  then  existing;  and  to 
that  extent  said  sections  shall  be  considered  asstiU  in  force.] 


f  2777.  'When    oonTeyanee    not    to    affect    pwohnaer    or 
mortvftflree  from  heir,  etc. 

A  conveyance  of  real  property,  made  pursuant  to  this  title,  does 
not  affect,  in  any  way,  the  title  of  a  purchaser  or  mortgagee,  in 
good  faith  and  for  value,  from  an  heir  or  devisee  of  the  decedent, 
unless  letters  testamentary  or  letters  of  administration,  upon  the 
estate  of  the  decedent,  were  granted,  by  a  surrogate's  court  hav- 
ing jurisdiction  to  grant  them,  upon  a  petition  therefor,  presented 
within  four  years  after  his  death. 


H  2778-2781.  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1, 
1904,  provided,  however,  that,  in  cases  where  the  decree  for  t^e 
disposition  of  decedent's  real  property,  for  the  payment  of  debts 
and  funeral  expenses  shall  have  been  entered  prior  to  the  time 
this  act  takes  effect,  all  subsequent  proceedings  shall  be  in  ac- 
cordance with  the  provisions  of  the  statutes  then  existing;  an4 
to  that  extent  said  sections  shall  be  considered  as  still  in  force.] 
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§  2782.  Contract  for  lands;  effect  of  conveyance  of  de- 
eedent*ii  Interest. 

A  conveyance  of  the  decedent's  interest  in  all  the  real  property, 
held  by  him  under  a  contract  for  the  purchase  thereof  operates  as 
an  assignment  of  the  contract  to  the  purchaser;  and  vests  in  him. 
his  heirs  and  assigns,  all  the  right,  title,  and  interest  of  all  the 
persons  entitled,  at  the  time  of  the  sale,  in  and  to  the  decedent's 
mterest  in  the  real  property. 

$  2788.  Id. I  elleet  of  eon-reyanoe  of  part. 

A  conveyance  of  the  decedent's  interest  in  a  part  only  of  the 
real  property,  held  under  such  a  contract,  transfers  to  the  pur- 
chaser all  the  decedent's  right,  title,  and  interest  in  and  to  the 
part  so  sold;  and  all  rights,  which  would  be  acquired  thereto,  by 
the  executor  or  administrator,  or  by  any  person  entitled,  at  the 
time  of  the  sale,  to  the  interest  of  the  decedent  therein,  by  perfect- 
ing the  title  to  the  property  contracted  for,  pursuant  to  the  con- 
tract. Upon  fully  complying  with  the  contract,  the  purcJiaser  has 
the  same  right  to  enforce  performance  thereof,  with  respect  to 
the  part  conveyed  to  him;  and  the  executor  or  administrator,  or 
his  assignee,  has  the  same  right  to  enforce  performancCy  with  re- 
spect to  the  residue,  as  the  decedent  would  have  had,  if  he  was 
living.  Any  title  acquired  by  the  executor  or  administrator,  c^r 
his  assignee,  with  respect  to  the  part  not  sold,  must  be  held  in 
trust  for  the  use  of  the  persons  entitled  to  the  decedent's  in- 
terest; subject  to  the  dower  of  the  widow,  if  any. 

f  2784.  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1, 1904, 
proyide<i,  however,  that,  in  cases  where  the  decree  for  the  dis- 
position of  decedent's  real  property,  for  the  payment  of  debts  and 
funeral  expenses  shall  have  been  entered  prior  to  the  time  this 
act  takes  effect,  all  subsequent  proceedings  shall  be  in  accordance 
with  the  provisions  of  the  statutes  then  existing;  and  to  that 
extent  said  sections  shall  be  considered  as  still  in  force.] 


I  2786.  Pwrohaaei'a  title  not  affected  br  certain  Irrevn- 
larltles,  etc.;  presumption,  where  records  bare  been  re* 
moved. 

Where  the  records  of  the  surrogate's  court  have  been  heretofore, 
or  are  hereafter,  removed  from  one  place  to  another,  in  either 
the  same  or  another  county,  and  twenty-five  years  have  elapsed 
after  a  sale  or  other  disposition  of  real  property,  or  of  an  inter- 
est in  real  property,  as  prescribed  in  this  title,  the  due  appoint- 
ment of  a  guardian  for  each  infant  party  to  the  special  proceeding 
must  be  presumed,  and  can  be  disproved  only  by  affirmative  record 
evidence  to  the  contrary. 


IS  2786-27»7.  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1, 
1904,  provided,  however,  that,  in  cases  where  the  decree  for  the 
disposition  of  decedent's  real  property,  for  the  payment  of  debts 
and  funeral  expenses  shall  have  been  entered  prior  to  the  time 
this  act  takes  effect,  all  subsequent  proceedings  shall  be  in  ac- 
cordance with  the  provisions  of  the  stntntes  then  existing;  and  to 
that  extent  said  sections  shall  be  considered  as  still  in  force.] 
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S  2708.  [Am'd,  189.^.]  Surpiva  money  on  foreclonnre  and 
other  Mftleii;  rrhen  pnld  to  anrroffate. 

Where  real  property,  or  an  interest  in  real  property,  liable  to 
be  disposed  of  as  prescribed  in  this  title,  is  sold,  in  an  action  or  a 
special  proceeding,  specified  in  the  last  section,  to  satisfy  a  mort- 

frage  or  other  lien  thereupon,  which  accrued  during  the  decedent's 
ife-time;  and  letters  testamentary  or  letters,  of  administration, 
upon  the  decedent's  estate,  were,  within  four  years  before  the  sale, 
issued  from  a  surrogate's  court  of  the  State,  having  jurisdiction  to 
grant  them;  the  surplus  money  must  be  paid  into  the  surrogate's 
court  from  which  the  letters  issued  pursuant  to  the  provisions  of 
section  twonty-five  hundred  and  thirty-seven  of  this  code,  and  the 
receipt  of  the  county  treasurers  shall  be  a  sufficient  discharge  to 
the  person  paying  such  money.  If  the  sale  was  made  pursuant  to 
the  directions  contained  in  a  judgment  or  order,  the  surplui*  re- 
maining after  payment  of  all  the  liens  upon  the  property,  charge- 
able upon  the  proceeds,  which  existed  at  the  time  of  the  de- 
cedent's death,  must  be  so  paid.  If  the  sale  was  made  in  any 
other  manner,  the  surplus  exceeding  the  lien  to  satisfy  which  the 
property  was  sold,  and  the  costs  and  expenses,  must,  within  thirty 
days  after  the  receipt  of  the  money  from  which  it  accrues,  be 
so  paid  over  by  the  person  receiving  that  money. 

L.  1893,  ch.  686.     See  f  2408.     See  also  Bule  61. 


S  2799.  [Am\i,  1881,  10O4.1     Id.f  how  dlatrlboted. 

Where  money  is  paid  into  a  surrogate's  court,  as  prescribed  ^n 
the  last  section,  and  a  petition  for  the  disposition  of  property,  as 
prescribed  in  this  title,  is  pemHnrf  before  nim;  or  is  presented  at 
any  time  before  the  distrioution  of  the  money;  the  decree  may 
provide  that  the  money  be  paid  to  the  executor  or  administrator 
to  be  applied  by  him  as  if  it  was  the  proceeds  of  the  decedent's 
real  property,  sold  pursuant  to  the  decree.  If  such  a  petition  is 
not  pending  or  presented,  or  if  a  decree  for  the  disposition  of  the 
decedent's  property  is  not  made  thereupon,  a  verified  petition, 
praying  for  a  decree,  directing  the  distribution  of  the  money 
among  the  persons  pi*titled  thereto,  may  be  presented  by  any  of 
those  i)ersons.  Each  person,  who  would  be  entitled  to  share  in 
the  distribution  of  the  proceeds  of  a,  sale,  must  be  cited  to  show 
t'ause,  why  such  u  decree  :ihould  not  be  made.  Service  of  the 
citation  may  be  made  upon  all  the  persons  designated  therein,  by 
publishing  the  same  in  two  newspapers  designated  as  prescribed 
m  article  first  of  title  second  o#  this  chapter,  at  least  once  in 
each  of  the  four  suc<*esaive  weeks  immediately  preceding  the  re- 
turn day  thereof,  except  that  personal  service  must  be  made  upon 
the  husband,  wife,  heirs  and  devisees  of  the  decedent,  and  also 
upon  every  other  person  claiming  under  them,  or  either  of  them 
who  resides  in  this  state.  I'pon  the  return  of  the  citation,  the 
rights  and  priorities  of  the  persons  interested  must  be  estab- 
lished, and  a  decree  for  distribution  must  be  made. 

^L.  1^.  ch.  658, 1 3  (7  Edm.  143).  am'di  L.  1870.  oh.  110(7 Bdm.  IM);  L.  1101,  eh.  no. 
b  effect  Sept.  1.1904. 

S  saoo.  [Am'd,  1905.]  RlflTht  off  dower  to  be  consldored  tm 
■ale. 

Where  the  widow  of  the  decedent,  or  a  ^mrty  to  the  proceed- 
ing, has  an  existing  right  of  dower  in  ihe  real  estate  directed  to 
be  Bold  the  court  mu«t  consider  and  detormine  whether  a  more 
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advantageous  sale  can  be  made  of  such  real  estate  by  includiug 
the  sale  of  such  right  of  dower;  and,  if  it  shall  be  determined  by 
the  court  that  a  larger  sum  will  be  realized  on  such  sale,  appli- 
cable to  the  payment  of  debts  and  funeral  expenses,  by  includ- 
ing in  such  sale  the  right  of  dower,  the  interest  of  the  party  en- 
titled thereto  shall  pass  thereby;  and  the  purchaser,  his  heirs 
and  assigns,  shall  hold  the  property  free  and  discharged  from 
ATty  claim  by  virtue  of  that  right.  The  regulations  and  provisions 
of  article  two  title  one  .of  chapter  fourteen  of  this  act,  prescrib- 
iiiK  the  rules  of  practice  in  relation  to  the  right  of  dower  in  ac- 
tions for  the  partition  of  real  estate,  so  far  as  the  same  may  be 
applicable,  shall  govern  and  control  the  disposition  of  moneys 
realized  on  such  sale  which  shall  belong  to  the  owner  of  said  right 
of  dower. 
L.  180S,  ch.  430.     In  effect  May  16.  1905. 

I   2801.   rAm*d,   1894,   1904.J    Reatltutlon    for  tkuuetn   sabse- 
qaently  discovered. 

Where  a  decree  has  been  made  for  the  application  of  the  pro- 
ceeds of  real  property  to  the  payment  of  the  decedent's  debts,  or 
funeral  expenses  as  prescribed  in  this  title,  and  assets,  which 
should  have  been  applied  thereto,  are  afterwards  discovered;  or. 
for  any  other  reason,  money  or  other  personal  property  of  the 
decedent  which  should  have  been  applied  thereto,  afterwards 
comes  to  the  hands  of  the  executor,  administrator,  legatee  or 
next  of  kin.  the  heir,  devisee  or  other  person  aggrieved  may  main- 
tain an  action  to  procure  reimbursement  therefrom. 

U,  laM.  dL  736:  L.  1004.  ch.  760.    In  effect  Sept.  1,  1004. 

I  2801-«.  [Added,  1908.]  ConTeyftnce  of  real  eiitate  by 
executor  oi^  admlaliitrator  to  holder  of  contract  of  sale 
made  by  decedent. 

When  a  person  dies  seized  of  the  legal  title  to  lands  in  this 
state,  and  another  person  claims  to  hold  the  beneficial  interest 
in  an  executory  contract  made  by  the  decedent  for  the  sale  and 
conveyance  of  such  lands  to  the  vendee  therein  named,  or  to  his 
successors  in  interest,  the  execution  and  delivery  of  a  deed  of 
such  real  estate  by  the  executor  or  administrator  of  the  decedent's 
estate,  to  the  holder  of  said  contract,  having  the  effect  of  con- 
veying all  the  right,  title  and  interest  of  the  decedent  at  the 
time  of  his  death  in  and  to  said  lands,  may  be  authorized  and 
compelled  upon  the  application  #f  such  executor  or  administrator, 
upon  the  conditions  and  in  the  manner  hereinafter  provided. 
Upon  receiving  written  notice  of  any  such  claim,  subscribed  by 
the  claimant  and  requesting  that  proceedings  be  instituted  under  * 
the  provisions  of  this  section,  and  containing  particulars  as  to 
the  date  of  the  contract,  the  amount  of  the  purchase  price,  the 
time  or  times  when  installments  thereof  were  or  will  become  due 
and  payable,  the  sum,  if  any,  admitted  to  be  still  due  or  unpaid 
thereon,  a  de8crii)tion  of  the  lands  in  question  and  a  statement 
of  any  other  condition  applying  to  the  vendee,  the  executor  or 
administrator  may,  in  his  discretion,  apply  to  the  surrogate  from 
whoso  court  his  letters  were  issued,  for  an  order  authorizing  and 
directing  him  to  execute  a  deed  of  such  lands  to  the  person  en- 
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titled  tliei-eto  upon  such  tiTiiiH  as  the  court  may  prescribe.  The 
cxiHUtor  or  adniinistratop  may,  in  bis  diHcretion,  accept  from  the 
claimant  a  depos<it  of  money  to  secure  the  estate  for  any  costs 
and  expenses  of  the  application;  such  money  to  be  retained  bj 
the  executor  or  administrator  to  the  extent  of  any  costs  or  ex- 
penses thus  paid  or  incurred  only  in  the  event  that  the  claimant 
neglects  unreasonably  to  tender  performance  of  his  part  of  the 
contract,  or  to  be  ready  and  willing  to  perform  when  requested, 
pursuant  to  the  order,  if  any,  to  be  entered  on  such  application. 
The  application  shall  be  by  petition,  duly  Terified,  which  shall  set 
forth  the  facts  hereinabove  provided  to  be  contained  in  said 
notice,  and  such  other  facts,  in  relation  to  said  matter  as  mny 
have  come  to  the  knowledge  of  the  executor  or  administrator, 
together  with  the  nam^s  of  the  decedent's  heirs,  devisees  and 
surviving  husband  or  wife,  if  any,  and  of  all  persons  claiming 
under  them  or  either  of  them,  so  far  as  known,  and  shall  pray 
for  a  citation  to  all  such  heirs,  devisees,  wife,  widow  or  per- 
sons, requiring  them  to  show  cause  before  said  surrogate  why 
an  order  should  not  be  entered  authorizing  such  conveyance. 
Upon  the  return  of  such  citation  and  after  hearing  the  proofs 
in  support  of  the  petition,  or  in  opposition  thereto,  the  surrogate 
shall  make  such  order  as  justice  requires.  If  it  is  found  that 
the  enforcement  of  said  contract  at  law  would  be  subject  to  a 
valid  defense,  in  favor  of  any  party  to  said  proceeding,  the 
petition  shall  be  dismissed.  If  it  is  found  that  such  contract  is 
valid  and  in  force  and  that  the  vendor  had  not,  in  his  lifetime, 
effectually  conveyed  liis  interest  in  said  lands  in  fulfillment 
thereof,  the  order  shall  direct  such  conveyance  to  be  made  by  the 
executor  or  administrator,  upon  receiving  the  balance  of  the  pur- 
chase price,  when  due,  if  there  be  any  such  unpaid  balance, 
which  amount  shall  be  specified  in  the  order,  or  upon  the  com- 
pliance by  the  claimant  with  any  other  condition  imposed  on  him 
by  the  contract.  I'nder  such  order,  if  the  purchase  money  on 
the  contract  is  not  due  and  the  claimant  elects  to  paj'  the  whole 
amount  thereof,  before  maturity,  the  executor  or  administrator 
shall  receive  the  same  and  shall  thereui>on  execute  and  deliver 
the  deed  hereinabove  provided  for.  A  conveyance  made  in  pur- 
suance of  such  order  shall  be  binding  on  all  of  said  persons  in 
interest  who  were  duly  cited  in  the  proceeding.  An  order  dis- 
missing the  petition  shall  not  prejudice  the  right  of  the  claimant 
under  said  contract  to  a  civil  action  for  specific  performance  nor 
to  any  other  remedy  then  existing  at  law  or  in  equity;  but  the 
delivery  and  acceptance  of  a  deed  of  conveyance  executed  in 
pursuance  of  an  order  granted  as  prescribed  in  this  section  shall 
l)e  deemed  a  complete  fulfillment  of  such  contract.  An  order 
directing  a  conveyance  under  the  provisions  of  this  section  may 
be  enforced,  at  the  instance  of  the  person  entitled  to  such  con- 
veyance,  by  contempt  proceedings  in   the  manner  provided   for 
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the  enforcement  of  a  decree  under  section  twenty-five  hundred 
and  fifty-live  of  this  act,  provided  it  is  shown  that  such  person 
tendered  performance  of  his  part  of  the  contract,  or  was  ready 
and  able  to  perform  when  requested,  within  a  reasonable  time 
after  the  order  was  entered.  Upon  such  a  proceeding  costs  and 
disbursements  may  be  allowed  and  included  in  the  order,  payable 
from  the  estate,  in  the  sums  specified  in  section  twenty-five  hun- 
dred and  sixty-one  of  this  act. 
Added  bjT  L.  lOOS,   ch.  003..     In  effect  Sept.   1,   1808. 

7S« 
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TITLE  VI. 

ProviflionB  relating  to  a  testamentary  trustee. 

tec.  2802.  IntormedUte  aceonntlDg;   when  TOlnntaiT.  " 

2803.  Id.;    when   Gompolsory. 

2804.  Petition  to  compel  payment  of  debt,  legacy,  etc 
2800.  Id.;  proceedings  upon  return  of  citation. 

2800.  Id.;  ottier  peraons  interested  to  be  cited. 

2807.  When  surrogate  may  compel  Judicial  settlament. 

2808.  Who  may  apply  therefor. 

2800.  Proceedings  upon  return  of  citation. 

2810.  Judicial  settlement  on  petition   of   trustee. 

2811.  Certain  provisions  of  title  fourth  made  apiillcable. 

2812.  Surrogate  to  determine  controreniies ;   proportion  may  be  retaineS 

2813.  Effect  of  decree. 

2814.  Resignation  of  trust. 

2816.  Petition  for  security  from  testamentary  trustee. 

2816.  Security;    how  giren. 

2817.  Removal  of  testamentary  trustee. 

2818.  Appointment  of  successor. 

2819.  Proceedings   where  testamentary   trustee   Is    also  ezecotOL   or  Ad- 

ministrator. 

2820.  Application  of  this  tiUe. 

S    280a.  [Am>d»     1886.]    Intermedlstte     aoooimtlav}     wkea 
voluntary. 

Any  trustee  created  by  any  last  will  and  testament,  or  ai>- 
pointed  by  any  competent  authority  to  execute  any  trust  created 
by  such  last  will  and  testament,  may  a^any  time  file  an  interme- 
diate account,  and  may  also  annually  render  and  finally  judicially 
settle  his  accounts  before  the  surrogate  of  the  county  having  juris- 
diction of  the  estate  or  trust,  in  the  manner  provided  by  law  for 
the  final  judicial  settlement  of  the  accounts  of  executors  and  ad- 
ministrators, and  may  for  that  purpose  obtain  and  serve  in  the 
same  manner  the  necessary  citations  requiring  all  persons  inter- 
ested to  attend  such  final  settlement;  and  the  decree  of  the  sur- 
rogate on  such  final  settlement  may  be  appealed  from  in  the 
manner  provided  for  an  appeal  from  a  decree  of  a  surrogate's 
court  on  the  final  settlement  of  the  accounts  of  an  executor  or 
administrator,  and  the  like  proceedings  shall  be  had  on  such  ap- 
peal; in  all  such  annual  accountings  of  such  trustees,  the  surro- 
gate before  whom  such  accounting  may  be  had  shall  allow  to 
the  trustee  or  trustees  the  same  compensation  for  his  or  their 
services,  by  way  of  commission,  as  are  allewed  by  law  to  execu- 
tors and  administrators,  besides  their  just  and  reasonable  ex- 
penses therein;  and  also  the  additional  allowance  provided  for  in  • 
section  twenty-five  hundred  and  sixty-two  of  this  act;  the  decree  » 
of  the  surrogate  on  such  final  annual  settlement  of  an  account  pro- 
vided for  in  this  section,  or  the  final  determination,  decree  or 
judgment  of  the  appellate  tribunal  in  case  of  appeal,  shall  have  the 
same  force  and  effect  ns  the  decree  or  judgment  of  any  other  court 
of  competent  jurisdiction  on  the  final  settlement  of  such  accounts, 
and  of  the  matters  relating  to  such  trust  which  shall  have  been 
embraced  in  such  accounts,  or  litigated  or  determined  on  such 
settlement. 

Based  on  L.  1866,  ch.  115  (6  Bdm.  700).  and  L.  1867,  ch.  782,  f  1  (7  Mim, 
167):   L.   1871,   Ch.  482  (9  Edra.  94);   L.   1886.   ch.  618. 

I  2808.  Id.}  when  compnlaory* 

Upon  the  petition  of  a  person  interested,  absolutely  or  contln- 
«ently.  in  the  estate  or  fund  in  the  hands  of  a  testamentary  tru»- 
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tee,  or  in  the  application  thereof,  or  of  the  income  or  other  j^n^ 
ceeds  thereof,  the  surrogate  may,  in  his  discretion,  make,  at  any 
time,  an  order  Requiring  a  testan^entary  trustee  to  render  an  inter- 
mediate account. 

Baaed  on  L.  1860.  cbr  IIS  (6  Bdm.  700).  aod  L..  1867,  ch.  782,  |  1  (7  Bdm. 
167);  L.   1871,  ch.  482  (0  Rdm.  94);  L.   1885,   ch.   518. 

i  2804.  Petition  to  compel  payment  of  debt,  iesaer,  eto* 

Where  a  person  is  entitled  by  the  terms  of  the  wiU  to  the  pay- 
ment of  money,  or  the  delivery  of  personal  property  by  a  testa- 
mentary trustee,  he  may  present  to  the  surrogate's  court  a  written 
petition,  duly  veri^ed,  setting  forth  the  facts  which  entitle  him  to 
the  payment  or  delivery,  and  praying  for  a  decree,  directing  pay- 
ment or  delivery  accordingly;  and  that  the  testamentary  trustee 
may  be  cited  to  show  cause  why  such  a  decree  should  not  be  made. 
.If  the  petitioner  is  so  entitled,  only  upon  the  happening  of  a  con- 
tingency, or  after  the  expiration  of  a  certain  time,  he  must 
show  in  his  petition  that  his  right  to  the  money  or  other  properly 
has  become  absolute.  Upon  the  presentation  of  the  petition,  the 
surrogate  must  issue  a  citation  accordingly. 
Id. 

I  1600.  Id. I  pvooeedlnss  upon  return  of  eltntlon. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
section,  if  the  testamentary  trustee  files  a  written  answer,  dnly 
verified,  setting  forth  facts,  which  show  that  it  is  doubtful, 
whether  the  petitioner's  olaim  is  valid  and  legal,  and  denying  its 
validity  or  legality,  absolutely  or  upon  his  information  and  belief, 
a  decree  must  be  made  dismissing  the  petition,  without  prejudice 
to  an  action  in  behalf  of  the  petitioner  for  an  accounting;  other- 
wise, the  surrogate  must  hear  the  allegations  and  proofs  of  the 
parties,  and  must  make  such  a  decree  in  the  premises  as  justice 
requires.  In  a  proper  case,  the  decree  may  require  the  testa- 
mentary trustee,  who 'is  unable  to  deliver  personal  property,  to 
which  the  petitioner  is  entitled,  to  pay  thex  value  thereof. 

Id. 

i  S804I.  Id. I  other  persons  Interested  to  be   cited. 

Where  it  appears,  upon  the  presentation  of  a  petition  as  pre- 
scribed in  the  last  section  but  one,  that  a  decree  made  pursuant 
to  the  prayer  thereof,  might  affect  the  rights  of  other  persons  with 
respect  to  the  estate  or  fund  held  by  the  testamentary  trustee, 
the  citation,  must  alsa  be  directed  to  those  persons.  Where  that 
fact  appears,  upon  the  return  of  the  citation,  or  upon  the  hearing, 
and  it  also  appears  presumptively  that  the  petitioner  is  entitled  to 
a  decree,  all  the  persons,  whose  rights  may  be  so  affected,  must 
be  brought  in  by  supplemental  citation  before  a  decree  is  n&ade. 

Id. 

i  9997,  "Wben  snrrosate  may  compel  Jndlclal  settlentent. 

In  either  of  the  following  cases,  the  surrogate's  court  may,  from 
time  to  time,  compel  a  judicial  settlement  of  the  account  of  a  tes- 
tamentary trustee: 

1.  Where  one  year  has  expired  since  the  will  was  admitted  to 
probate. 

2.  Where  the  trustee  has  been  removed,  or,  for  any  other  rea- 
son, his  powers  have  ceased. 

S.  Where  the  trusts,  or  one  or  more  distinct  and  separate  trusts, 
created  by  the  terms  of  the  will,  have  been  executed,  or  are  ready 
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to  be  executed;  bo  that  the  persons  beneficially  interested  are,  b7 
the  t^rms  of  the  will,  or  by  operation  of  law,  entitled  to  receive 
any  money  or  other  personal  property  from  the  trustee. 

i  9806.  'Who  may  apply  therefor. 

A  petition,  praying  for  a  judicial  settlement,  as  preaerlbfd  in 
the  last  section,  and  that  the  te^mentary  trustee  may  be  cited 
to  show  cause,  why  he  should  not  render  and  settle  his  account, 
may  be  presented,  by  any  person  beneficially  interested  in  the 
execution  of  any  of  the  trusts;  or  by  any  person  in  behalf  of  an 
infant  so  beneficially  interested;  or  by  a  surety  in  the  bond  of 
the  testamentary  trustee,  giyen  as  prescribed  in  this  title,  or  by 
'the  legal  representative  of  such  a  surety.  Upon  the  presentation 
of  the  petition,  the  surroirate  must  issue  a  citation  accordingly, 
unless  the  account  of  the  testamentary  trustee  has  been  iudi* 
daily  settled,  within  a  year  before  the  petition  is  presented;  in 
which  case,  the  surrogate  may,  in  his  discretion,  entertain,  or 
decline  to  entertain,  the  petition. 


f  2809.  Proeeedlnstt  upon  return  of  eltatlon. 

Sections  2727  and  2728  of  this  act  apply  to  the  proceedings 
upon  a  citation,  issued  as  prescribed  in  the  last  section,  and  to 
the  testamentary  trustee  to  whom  the  citation  is  directed. 

I  aSlO*  Judioial  settlement  on  petition  of  trnstee. 

When  one  year  has  expired  since  the  probate  of  the  will,  or 
when  the  trusts,  or  one  or  more  distinct  and  separate  trusts, 
created  by  the  will,  have  been,  or  are  ready  to  be,  fully  executed, 
a  testamentary  trustee  may  present  to  the  surrogate's  court  a 

getition,  duly  verified,  setting  forth  the  facts,  and  praying  that 
is  account  may  be  judicially  settled;  and  that  all  the  i>ersons 
who  are  entitled,  absolutely  or  contingently,  by  the  terms  of  the 
will,  or  by  operation  of  law,  to  share  in  the  fund,  or  in  the 
proceeds  of  property  held  by  the  petitioner,  as  a  part  of  his 
trust,  msy  be  cited  to  attend  the  settlement.  Thereupon  the 
surrogate  must  issue  a  citation  accordingly.  Sections  2729,  2730, 
and  2781  of  this  act  apply  to  the  proceedings  upon  the  return  of 
a  citation,  issued  as  prescribed  in  this  section,  and  to  the  testa- 
mentary trustee  whose  account  is  to  be  settled.  Any  person, 
although  not  named  in  the  citation,  who  is  beneficially  interested 
in  the  estate  or  fund  which  came  to  the  petitioner's  hands,  or 
in  the  proceeds  thereof,  or  in  the  application  of  that  estate  or 
fund,  or  of  the  proceeds  thereof,  is  entitled  to  appear  upon  the 
hearing,  and  thus  make  himself  a  party  to  the  special  proceeding. 

I    2I811.  Certain    provisions    of    title    fonrtK    naade    ap- 
plleable. 

Sections  2734  to  2737,  both  inclusive,  sections  2739  to  2741, 
both  inclusive,  and  sections  2743,  2744,  and  2746  of  this  act, 
apply  to  and  regulate  the  like  matters,  where  a  testamentary 
trustee  accounts,  as  prescribed  in  this  title;  except  as  otherwise 
prescribed  in  the  next  two  sections.  To  each  account,  filed  as 
prescribed  in  this  title,  must  be  annexed  an  affidavit,  in  the  form 
prescribed  in  section  2733  of  this  act,  for  the  affidavit  to  be 
annexed  to  the  account  of  an  executor  or  administrator;  except 
that  the  expression,  "  the  trusts  created  by  the  will ".  with 
such  other  oescription  of  the  trust,  as  is  necessary  to  identify 
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It^  mast  be  substituted  ia  plaee  of  tht  words,   *^tk»  f  state  otf 
the  decedent". 

f  281S.  Surroflrate  to  detsraalno  e^ntwrmwuimu^  prepor- 
tiea  may  be  retained. 

Upyn  a  judicial  settlement  of  the  account  of  a  testamentary 
trustee,  a  controversy  which  apses,  respecting  the  right  of  a 
party  to  share  in  the  money  or  other  personal  pro|>erty  to  be 
paid,  distributed,  or  deliver^  over,  must  be  determined  in  the 
same  manner  as  other  issues  are  determined.  If  such  a  con- 
troversy remains  undetermined,  after  the  determination  of  all 
other  questions  upon  which  the  distribution  of  the  /und,  or  the 
delivery  of  the  personal  property  depends,  the  decree  must  direct* 
that  a  sum,  sufficient  to  satisfy  the  claim  in  controversy,  or  the 
proportion  to  which  it  is  entitled,  together  with  the  probable 
amount  of  the  interest  and  costs,  and,  i£  the  case  so  requires, 
that  the  personal  property  in  controversy,  be  retained  in  the 
hands  of  the  accounting  party;  or  that  the  money  be  deposited 
in  a  safe  banlc  or  trust  company,  subject  to  the  surrogate's 
order,  for  the  purpose  of  being  applied  to  the  payment  of  the 
claim,  when  it  is  due,  recovered,  or  settled;  and  that  so  much 
thereof,  as  is  not  needed  for  that  purpose,  be  afterwards  dis- 
tributed according  to  law. 

S  2818.   Bffect  of  decree. 

A  decree,  made  upon  a  judicial  settlement  of  the  account  of 
a  testamentary  trustee,  as  prescribt^d  In  this  title,  or  the  judgment 
rendered  upon  an  appeal  from  such  a  decree,  has  the  same  force, 
as  a  judgment  of  the  supreme  court  to  the  same  effect,  as  against 
each  party  who  was  duly  cited  or  appeared,  and  every  person 
who  would  be  bound  by  3uch  a  judgment,  rendered  in  an  action 
between  the  same  parties. 

,  L.   1866,  ch.  110   (6  Sdm.   700). 

i  2814.  Realffnatlon    of  trust. 

A  testamentary  trustee  may,  at  any  time,  present  to  the  surro- 
gate's court  a  written  petition,  duly  verified,  praying  that  his 
account  may  be  judicially  settled;  that  a  decree  may  thereupon 
be  made,  allowing  him  to  resign  his  trust,  and  discharging  him 
accordingly;  and  that  all  persons  who  are  entitled,  absolutely 
or  contingently,  by  the  terms  of  the  will  or  by  operation  of  law, 
to  chare  in  the  fund  or  estate,  or  the  proceeds  of  any  property 
held  by  the  petitioner  as  a  part  of  his  trust,  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made*  The  petltlos 
must  set  forth  the  facts  upon  which  the  application  is  founded; 
and  it  must,  in  all  other  respects,  conform  to  a  petition  presented 
for  a  judicial  settlement  of  the  account  of  a  testamentary  trustee, 
as  prescribed  in  this  title.  The  surrogate  may,  in  his  Sscretlon, 
entertain  or  decline  to  entertain  the  petition.  If  he  entertains 
it,  the  proceedings  must  be,  in  nil  respects,  the  same  as  upon  a 
petition  for  a  judicial  settlement  of  the  petitioner's  accoaat, 
except  that,  upon  the  hearing,  the  surrogate  must  first  determine, 
whether  sufficient  reasons  exist  for  granting  the  prayer  of  the 
petition:  and,  if  he  determines  that  they  exist,  he  must  make 
an  order  accordingly,  and  allowing  the  petitioner  to  account, 
for  the  purpose  of  being  discharired.  Upon  the  petitioner's 
fully  accounting,  and  paying  all  money  belonging  to  the  trust, 
ani  di^reriaff  all  booka,  papers,  nnd  other  property  of  tbe  trust* 

ff4U 
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in  Us  lum^s,  either  into  the  surrogate's  court,  or  as  the  surro 
gate  directs,  a  decree  may  be  made,  accepting  his  resignation^ 
and  discharging  him  accordingly. 

8c«  L.  1S7C^  ch.  850,  f  8. 

i  S619.  Petition  for  seeuvitT'  from  testamentarr  truateo. 

Any  person,  beneficially  interested  in  the  execution  of  the 
trust,  may  present  to  the  surrogate's  court  a  written  petitiou, 
dnly  yerified,  setting  forth,  either  upon  his  knowledge,  or  upon 
his  information  and  belief,  any  fact,  respecting  a  testamentary 
trustee,  the  existence  of  which,  if  it  was  interposed  as  an  ob- 
iection  to  granting  letters  testamentary  to  a  person  named 
*  executor  In  a  will,  would  make  it  necessary  for  such  a  person 
/o  giTe  seeority,  in  order  to  entitle  himself  to  letters;  and  pray- 
ing for  a  decree,  directing  the  testamentary  trustee  to  give 
security  for  the  performance  of  his  trust;  and  that  he  may  be 
cited  to  show  cause,  why  such  a  decree  should  not  be  made. 
Upon  the  presentation  of  such  a  petition,  the  surrogate  must 
issue  a  citation  accordingly.  Upon  the  return  of  the  citation, 
a  decree,  requiring  the  testamentary  trustee  to  give  such  security, 
may  be  made,  in  a  case  where  a  person  so  named  as  executor 
can  entitle  himself  to  letters  testamentary,  oaly  by  giving  a  bond; 
bat  not  otherwise. 

I  a81«.  Beevirltyi  how    ffl^em. 

The  security,  given  as  prescribed  in  the  last  section,  must  be 
a  bond  to  the  same  effect,  and  in  the  same  form,  as  an  executor's 
bond.  Each  provision  of  this  chapter,  applicable  to  the  bond 
of  an  executor,  or  to  the  rights,  duties,  and  liabilities  of  the 
parties  thereto,  or  any  of  them,  including  the  release  of  the 
sureties,  and  the  giving  of  a  new  .bond,  apply  to  the  bond  so 
given,  and  to  the  parties  thereto. 

1  2817.  HemoTAl  of  testamentary  trustee. 

In  either  of  the  following  cases,  a  person  beneficially  interested 
in  the  execution  of  the  trust,  may  present  to  the  surrogate's 
court  a  written  petition,  duly  verified,  setting  forth  the  facts, 
and  praying  for  a  decree  removing  a  testamentary  trustee  from 
his  trust;  and  that  he  may  be  cited  to  show  cause,  why  such  a 
decree  should  not  be  made: 

1.  Where,  if  he  was  named  in  a  will  as  executor,  letters  tes- 
tamentary would  not  be  issued  to  him,  by  reason  of  his  personal 
disqualification  or  incompetency. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  ap- 
plied the  money  or  other  property  in  his  charge,  or  invested 
money  in  securities  unauthorized  by  law,  or  otherwise  improvi- 
tlently  managed  or  injured  the  property  committed  to  his  charge, 
or  by  reason  of  other  misconduct  in  the  execution  of  his  trust, 
or  dishonesty,  drunkenness,  improvidence,  or  want  of  under- 
standing, he  is  unfit  for  the  due  execution  of  his  trust. 

3.  Where  he  has  failed  to  give  a  bond,  as  required  by  a  decree, 
made  as  prescribed  in  the  last  two  sections;  or  has  wilfully 
refused,  or  without  good  cause  neglected,  to  obey  a  direction 
of  the  surrogate,  contained  in  any  other  decree,  or  in  an  order, 
made  as  prescribed  in  this  title;  or  any  provision  of  law,  relating 
to   the   discharge   of   his   duty. 

2  B.  8.  730,  cb.  1,  f  7. 

741  


if  2818-19  SURROGATES'  COURTS.  c.l8,t.6 

I  2818.  tAia*d,  1884,  UKNI.)     Appointment  of  ttvoeOMov. 

When  a  person  named  in  a  will  as  sole  testamentary  trustee 
dies  prior  to  the  probate  of  the  will,  or  by  an  instrument  in 
writing  renounces  his  appointment,  or  when,  a  sole  testamentary 
trustee  dies,  or  becomes  a  lunatic,  or  is  by  a  decree  of  the  sur- 
rogate's court  removed  or  allowed  to  resign,  and  the  trust  has 
not  been  fully  executed,  the  same  court  may  appoint  his  suc- 
cessor, unless  such  an  appointment  would  contravene  the  express 
terms  of  the  will.  Where  one  or  two  or  more  persons  named 
in  a  will  as  testamentary  trustees  dies  prior  to  the  probate  of 
the  will,  or  by  an  instrument  in  writing,  renounces  his  or  their 
iippointmeut,  or  where  one  of  two  or  more  testamentary  trustees 
dies  or  becomes  a  lunatic,  or  is  by  a  decree  of  the  surrogate'.-* 
court  removed  or  allowed  to  resign,  a  successor  shall  not  bo 
appointed,  except  where  such  appointment  is  necessary  in  order 
to  comply  with  the  express  terms  of  the  will,  or  unless  the  same 
court,  or  the  supreme  court,  shall  be  of  the  opinion  that  the 
tilipointment  of  a  successor  would  be  for  the  benefit  of  the  cestui 
que  trust.  I'Uless  and  until  a  successor  is  appointed  the  remain- 
ing trustee  or  trustees  may  proceed  and  execute  the  trust  as 
fully  as  if  such  trustee  (or  trustees)  had  not  died,  renounced, 
become  a  lunatic,  been  removed  or  resigned.  Where  a  decree 
removing  a  trustee  or  discharging  him  upon  his  resignation  does 
not  designate  his  successor,  or  the  person  designated  therein  does 
not  qualify,  the  successor  must  be  appointed  and  must  qualify 
in  the  manner  prescribed  by  law  for  the  appointment  and  qnali- 
fication  of  an  administrator  with  the  will  annexed. 

L.  1870,  ch.  305,  f  3;  1  R.  S.  780,  ch.  1.  If  68,  71;  L.1884,  ch.  406;  Lb  3903. 
cli.  370.     lu  effect  May  6,   1908.       ' 

i  2810.  Proceedlnirs  ivhere  testamentary  trnvtee  la  al|io 
executor  or  administrator. 

Where  the  same  person  is  a  testamentary  trustee,  and  also  the 
txecutor  of  the  will,  or  an  administrator  upon  the  same  estate, 
procoedings  taken  by  or  against  him,  as  prescribed  in  this  title, 
do  not  affect  him  as  executor  or  administrator,  or  the  creditors 
of,  or  persons  interested  in,  the  general  estate,  except  in  one  of 
the  following  cases: 

1.  Where  he  pre.sents  a  petition,  praying  for  the  revocation  of 
his  letters,  he  may  also,  in  the  same  petition,  set  forth  the  facts, 
upon  showing  which  he  would  be  allowed  to  resign  as  testa- 
mentary trustee;  and  may  thereupon  pray  for  a  decree  allowing 
liini  so^  to  resign,  and  for  a  citation  accordingly. 

2.  Where  a  i)er8on  presents  a  petition,  praying  for  the  revoca- 
tion of  letters  issued  to  an  executor  or  administrator;  and  any 
of  the  facts  set  forth  in  the  petition  are  made,  by  the  provisions 
of  this  title.  suffl<-ient  to  entitle  the  same  person  to  present  a  . 
I)etition,  praying  for  the  removal  of  a  testamentary  trustee:  the 
petitioner  may  i)ray  for  a  decree,  removing  the  person  complained 
of  in  both  capacities,  and  for  a  citation  accordingly. 

In  either  case,  proce<Miiugs  upon  the  petition  for  the  resigna- 
tion or  removal,  as  the  case  re<iuirc8.  of  the  testamentary  trustee, 
and  for  the  judicial  settlement  of  his  accrmnt,  may  be  taken,  ax 
prescribed  in  this  title,  in  connection  with,  or  separately  from, 
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the  like  proceedings  upon  the  petition  for  the  reyocation  of  the 
letters,  as  the  surrogate  directs. 

I  2820.  AppllcAtlon   of  this   title. 

The  provisions  of  this  title  apply  to  a  trust  created  by  the  will 
of  a  resi()ent  of  the  State,  or  relfiting  to  real  property,  situated 
within  the  State,  without  regard  to  the  residence  of  the  trustee, 
or  the  time  of  the  execution  of  the  wull. 
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TITLE  Vn. 

Provisions  relating  to  a  guardian. 

A.rtlcle  1.  Appointment,  removal,   and  resignation  of  a  general  guardian. 

2.  Supt^rvlfllon   and  control  of  a  i^meral  guardian.       Settlement  of  bU 

accoimtH. 
8.  Guardians   appointed   by   will   or  deed. 

ARTICL.1S   FIRST. 

Appointment,  removal  and  resignation  of  a  general  guardian^ 

Sec.  2821.  Pow?r  of  court  to  appoint  guardlann. 

2822.  PoiJlion  for  iippolntment.  by  infant  over  fourteen. 
282?^.  r«mlt'nts  of  petition:  citation. 

2824.  I(!. ;   where  jietitlonor  is  a  n*aiTlod  woman. 

2825.  Appointment  of  guardian. 

2826.  Guardian  to  be  nomlnate'l   by   Infant. 

2827.  Appointment   of  temporary   guurdlan   for  Infant  Under  fourteen. 

2828.  Term  of  office  of  temporary  guardian. 

2829.  Inquiry  b»  to  value  of  prop(>rty. 
283U.  Qualification  of  guardian  of  property. 

2831.  Id. ;  of  guardian  of  ix^rson. 

2832.  When  letters  may  be  revoked  for  mlMconduct,  etc. 

2833.  Citation:   hearing:   decree. 

28.34.  Suspension  of  guardian ;   effect  thereof. 

283.'*..  Appllcalion  by  guardian  for  rev..  .iv!<m  of  letters. 

2S36.  Proceedings   thereup'jn. 

2837.  W'jird   or  new  gnardlan   may   nHpilre   accounting. 

28.38.  Application  for  ancillary  letters  to  foreign  guardian. 

2830.  Proceedings  therenprm. 
2840.  ETect  of  ancillary  letters. 

2S41.  Application  of  the  last  section  to  former  guardians. 

I  2821.  Poller  of  court  to  appoint  srnttrdlana. 

The  surrogate's  court  has  the  like  power  and  authority  to  ap- 
point a  general  guardian,  of  the  person  or  of  the  property,  or 
both,  of  an  infant,  which  the  chancellor  had,  on  the  thirty-first 
day  of  December,  eighteen  hundred  and  forty-six.  It  has  also 
power  and  authority  to  appoint  a  general  guardian,  of  the  person 
or  of  the  property,  or  both,  of  an  infant  whose  father  or  mother 
is  living,  and  to  appoint  a  general  guardian,  of  the  property 
only,  of  an  infant  married  woman.  Such  power  and  authority 
must  V>e  exercised  in  like  manner  as  they  were  exercised  by  the 
court  of  chancery,  subject  to  the  provisions  of  this  act.  The 
same  person  may  be  appointed  guardian  of  an  infant  in  both 
capacities;  or  the  guardian.ship  of  the  person  and  of  the  proi>erty 
may  be  committed  to  different  persons. 

2  B.  S.   151.   I  6   (2  Edm.   157);  L.   1870.  ch.  341   (7  Bdm.  716);  L.  1871 
ck.   708   (9  Edm.  132).     Sco  Rules  62>54. 
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f  2822.  [Am'd.  1009.]  PeUtlon  for  appointment,  by  in- 
fant over  fourteen. 

Itt  either  of  the  following  cases,  an  infant  of  the  age  of  four- 
teen years  or  upwards,  may  present,  to  the  surrogate's  court  of 
the  county  in  which  he  resides;  or,  if  he  is  not  a  resident  of  the 
state,  to  the  surrogate's  court  of  the  county  in  which  any  of  his 
property,  seai  or  personal,  is  situated;  a  written  petition,  duly 
verified,  setting  forth  the  facts  upon  which  the  jurisdiction  of 
the  court  depends,  and  praying  for  a  decree  ai)pointing  n  gen- 
eral guardian,  either  of  his  iR'rson,  or  of  his  property,  or  both,  as 
the  ca«e  requires;  and,  if  necessary,  that  the  persons,  entitled  by 
law  to  be  cited  upon  such  an  application,  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made: 

1.  Where  such  a  general  guardian  has  not  been  duly  appointed, 
either  by  a  court  of  competent  jurisjliction  of  the  state,  or  by 
the  will  or  deed  of  his  father  or  mother,  admitted  to  probate 
or  authenticated,  and  recorded,  as  prescribed  in  section  twenty- 
eight  hundred  and  fifty-one  of  this  act. 

2.  Where  a  general  guardian  so  appointed  has  died,  become  in- 
comi)etent  or  dis(iualified;  or  refuses  to  act;  or  has  been  removed; 
or  where  his  term  of  olfice  has  expired.  AVhere  the  petitioner  is  a 
non-resident  married  woman,  and  the  petition  relates  to  personal 
property  only,  it  must  allirmatively  show  that  the  property  is 
not  subject  to  the  control  or  disposition  of  her  husband,  by  the 
hiw  of  the  petitioner's  residence.  Where  an  infant  in  one  of  the 
cases  mentioned  in  this  section  has  refused,  or  for  ten  days  has 
failed,  to  present  the  petition,  the  surrogate,  Upon  notice  to  be 
given  in  such  manner  as  he  shall  direct,  to  the  infant  and  the 
persons  who  would  be  entitled  by  law  to  be  cited  upon  the  appli- 
cation of  the  infant,  shall  proceed  to  the  appointment  of  a  general 
guardian  of  the  propertj*  of  the  infant  in  the  same  manner  as  if 
the  infant  had  duly  presented  the  petition. 

2  R.  S.  l.-^O,  f  4  (2  l^dm.  157)  ;  L.  1870,  cli.  59  (7  Eilm.  ."SRO)  ;  L.  1871, 
cb.  32   (9  KtJnk   r>8).     Am'd  b^-   L.   1900,  oh.  231.     In  ofTect  Sept.  1,   1909. 

f  2823.  Content*  of  petition;  citation. 

A  petition,  presente<l  as  prescribed  in  the  last  section,  must 
also  state  whether  or  not  the  father  and  mother  of  the  petitioner 
are  known  to  be  living.  If  either  of  them  is  known  to  be>llviug, 
and  the  petition  does  not  pray  that  the  father,  or,  if  he  is  dead, 
that  the  mother^  may  be  appointed  the  general  guardian,  it  must 
set  forth  the  circumstances  which  render  the  appointment  of 
ii'iother  person  expedient;  and  must  pray  that  the  father,  or,  if 
he  is  dead,  that  the  mother,  of  the  petitioner  may  be  cited  to 
show  cause,  why  the  decre<»  should  not  be  made.  A  citation, 
issued  to  the  father  of  the  petitioner,  must  be  served  at  least 
ten  days  before  it  is  returnable.  Where  the  case  is  within  sub- 
division six'ond  of  the  last  section,  the  netition  must  pray  that 
the  person  formerly  appointed  general  guardian  may  be  cited; 
unless  it  is  shown  that  he  is  dead.  The  surrogate  must  intpiire, 
and  ascertain  as  far  as  practicable,  what  relatives  of  the  infant 
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reside  in  bis  eouuty:  and  he  may,  in  his  discretion,  cite  any  rela- 
tive or  class  of  relatives  of  the  infant,  residing  in  that  county 
or  elsewhere,  to  show  cause  why  the  prayer  of  the  petition 
should  not  be  granted. 

L.   1870.  ch.  341   (7  Edm.  716). 

I  2824.  Id. I  'vvhere  petitioner  1«  a  married  -woman. 

The  last  section  applies,  where  the  petitioner  is  a  marrieil 
woman:  except  that  her  hu.sbund  must  alKo  be  cited,  and  that 
the  surrogate  may,  in  his  discretion,  make  a  decree,  appointingr 
a  guardian  of  her  property,  without  citing  Her  father  or  her 
mother. 

I  2825.  Appointment  of  ffuardlan. 

I'pou  the  return  of  the  citation,  the  surrogate  must  make  such 
a  decree  in  the  premises,  as  justice  requires.  He  may,  in  his 
discretion,  hear  allegations  and  proofs  from  a  person  not  a  party. 
Where  a  citation  is  not  issued,  the  surrogate  must,  upon  tiie 
presentation  of  the  petition,  inquire  into  the  circumstances.  For 
the  purpose  of  such  an  inquiry,  or  of  an  inquiry  into  the  amount 
of  security  to  be  required  of  the  guardian,  he  may  issue  a  sub- 
poena, requiring  any  person  to  attend  before  him,  to  testify  re- 
si)ecting  any  matter  involved  therein.  If  he  is  satisfied  that  the 
allegations  of  the  petition  are  true  in  fact,  and  that  the  ifiterests 
of  the  infant  will  be  promoted  by  the  appointment  of  a  general 
guardian,  either  of  his  pci-son  or  of  his  property,  he  must  make 
a  decree  accordingly,  except  that  a  guardian  of  the  person  of  a 
married  \yoman  shall  not  be  appointed.  In  a  proper  case,  he 
may  appoint  a  general  guardian  in  one  capacity,  without  a  cita- 
tion and  issue  a  citation,  to  show  cause  against  the  appointment 
of  a  general  guardian  in  the  other  capacity. 

2   R.   S.    151.   fl   6    (2  Ertm.   137). 

1  2826.  Guardian  to  be  nominated  by  Infant. 

A  guardian,  appointed  upon  the  application  of  an  infant  of  the 
age  of  fourteen  years,  or  upwards,  as  prescribed  in  this  articie, 
must  be  nominated  by  the  infant,  subject  to  the  approval  of  th«» 
surroi9^tc. 

2  K.   S.   150,   $  4    (2  Edm.    157). 

S  2827.  Appointment  of  temporary  saardian  for  infant 
under  fourteen. 

A  relative  of  an  infant  under  fourteen  years  of  age,  or  any 
(»ther  person  in  behalf  of  such  an  infant,  may  present,  to  the 
surrogate's  court  of  the  county  in  which  the  infant  resides;  or, 
if  he  is  not  a  resident  of  the  State,  to  the  surrogate's  court  of 
the  county  in  which  any  of  the  infant's  property,  real  or  personal, 
IS  .situated;  a  written  petition,  duly  verified,  .setting  forth  the 
facts,  upon  which  the  juri.sdiction  of  the  court  depends,  and  pray* 
ing  for  a  decrea  appointing  a  guardian  of  the  person,  or  of  the 
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property,  or  both,  of  the  infant,  to  serve  until  the  infant  attains 
the  age  of  fourteen  yearM,  and  a  successor  to  the  guardian  is 
appointed.  The  cases  in  which  such  a  guardian  may  be  appointed, 
the  contents  of  the  petition,  and  tlie  proceedings  thereupon,  are 
the  same,  as  prescribed  in  the  foregoing  sections  of  this  article, 
with  respect  to  the  appointment  of  a  general  guardian,  upon  the 
ptiition  of  an  infant  of  the  age  of  fourteen  years  or  upwards; 
except  that  the  surrogate  must  nominate,  as  well  as  appoint,  the 
temporary  guardian. 

2  B.  S.  151,  f  5   (2  Edm.  157). 

I  282S8.  Term  of  olllce  of  temporary  svardUm. 

The  term  of  office  of  a  guardian,  appointed  as  prescribed  in  the 
last  section,  expires  when  the  infant  attains  the  age  of  fourteen 
years.  But  after  the  infant  attains  that  age,  the  person  so  ap- 
pointed continues  to  retain  all  the  powers  and  authority,  and  is 
subject  to  all  the  duties  and  liabilities,  of  n  guardian  of  the  per* 
sun,  or  of  the  property,  or  both*  ptu'suant  to  his  letters;  until 
his  successor  is  appointed  and  has  qualified,  or  until  his  letters 
are  revoked,  for  some  other  cause,  by  a  decree  of  the  surrogate's 
court:  and  his  sureties  are  responsible  accordingly. 

in.,  s  10. 

f  289f>.   laanlrF  •■  to  -ralite  of  property. 

,  Where  a  general  guardian  of  the  property  of  an  infant  is  ap- 
lM>inted,  as  prescribed  in  this  article,  the  surrogate  must  inquire 
into  the  infant's  circumstances,  and  must  asi'ertain.  as  nearly  hh 
practicable,  the  value  of  his  personal  proiierty,  and  of  the  rents 
and  profits  of  his  real  property. 
Id.,  part  of  I  6. 

I  2S80.  (Ain'd,  1881,  189SL]  <|uallfle«tloa  of  saardlan  of 
property* 

Before  letters  of  guardianship  of  an  infant's  property  are  issued 
by  the  surrogate's  court,  the  person  api>ointed  must,  besMes  tak* 
ing  an  offlcial  oath,  as  prescribed  by  law,  execute  to  the  infant^ 
and  file  with  the  surrogate,  his  bond,  with  at  least  two  sureties, 
in  a  i)enalty,  fixed  by  the  surrogate,  not  less  than  twice  the  value 
of  the  personal  property,  and  of  the  rents  and  profits  of  the  real 
property;  conditioned  that  the  guardian  wili,  in  all  things,  faith' 
fully  discharge  the  trust  reposed  in  him,  and  obey  all  lawful 
directions  of  the  surrogate  touching  the  trust;  and  that  he  will, 
in  all  respects,  render  a  just  and  true  account  of  all  money  and 
other  property  received  by  him.  and  of  the  application  thereof, 
and  of  his  guardianship,  whenever  he  is  required  so  to  do.  by  a 
court  of  competent  jurisdiction:  but  the  surrogate  may,  in  his 
discretion,  limit  the  amount  of  the  bond  to  not  less  than  twice  the 
value  of  the  personal  property  and  of  the  rents  and  profits  of  the 
real  property  for  the  term  of  three  years.  But  in  case  where  it 
appears  to  be  impracticable  to  give  a  bond  sulficient  to  cover  the 
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whole  amount  of  the  infant's  personal  property  the  surrogate  may, 
in  his  discretion,  accept  security,  to  be  approved  by  the  surrogate, 
not  less  than  twice  the  amount  of  the  particular  portion  of  the 
infant's  property  which  the  guardian  will  be  authorized  under  the 
letters  to  receive;  and  issue  letters  thereon  limited  to  the  receiving 
and  administering  only  such  personal  property  for  which  double 
the  security  has  been  given,  and  restraining  the  guardian  from  re- 
ceiving any  other  personal  property  of  the  infant  until  the  further 
order  of  the  surrogate  on  additional  further  satisfactory  security.. 

2  R.  S.    151,   i  8;  I..  1&92,  ch.  559. 

i  2881.  Id.  I  of  ffvardlan  of  person. 

Before  letters  of  guardianship  of  an  infant's  person  ar«.  issued 
by  the  surrogate's  court,  the  persou  appointed  must  take  the 
official  oath  as  prescribed  by  law.  The  surrogate  may  also  re- 
quire him  to  execute  to  the  infant  a  bond,  in  a  penalty  fixed  by 
the  surrogate,  and  with  or  without  sureties,  as  to  the  surrogate 
seems  proper;  conditioned,  that  the  guardian  will  in  all  things 
faithfully  discharge  the  trust  reposed  in  him,  and  duly  account 
for  all  money  or  other  property  which  may  come  to  his  hands,  as 
directed  by  the  surrogate's  court. 

• 

I  22832.  IVheii  letters  may  be  revoked  fer  mlseonducty  etc. 

In  either  of  the  following  cases,  the  ward,  or  any  relative  or. 
other  person  in  his  behalf,  or  the  surety  of  a  guardian,  may,  at 
any  time,  present  to  the  surrogate's  court,  a  written  petition,  duly 
verified,  setting  forth  the  facts,  and  praying  for  a  decree,  revoking 
letters  of  guardianship,  either  of  the  person,  or  of  the  property, 
or  both;  and  that  the  guardian  complained  of  may  be  cited  to 
show  cause,  why  such  a  decree  should  not  be  made: 

1.  Where  the  guardian  is  disqualified  by  law,  or  is,  for  any 
reason,  incompetent  to  fulfil  his  trust. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  applied 
the  money  or  other  property  in  his  charge,  or  invested  money  in 
securities  authorized  by  law,  or  otherwise  improvidently  man- 
aged or  injured  the  real  or  personal  property  of  the  ward,  or  by 

•  reason  of  other  misconduct  in  the  execution  of  his  office,  or  his 
dishonesty,  drunkenness,  improvidence,  or  want  of  understanding, 
he  is  unfit  for  the  due  execution  of  his  office. 

3.  Where  he  has  wilfully  refused,  or,  without  good  cause,  neg- 
lected, to  obey  any  lawful  direction  of  the  surrogate,  contained 
in  a  decree  or  an  order;  or  any  provision  of  law,  relating  to  the 
discharge  of  his  duty. 

4.  Where  the  grant  of  letters  to  him  was  obtained,  by  a  false 
suggestion  of  a  material  fact. 

5.  Where  he  has  removed,  or  is  about  to  remove,  from  the  State. 

6.  In  the  case  of  the  guardian  of  the  person,  where  the  infant's 
welfare  will  be  promoted  by  the  appointment  of  another  guardian. 

2  R.  S.  151,   {  14;  L.  1837.    oh.    4A0.    Sf   34,   45   (4  Edm.  493,  495). 
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I  8888.  Citation!  liearlnsi  decree. 

Upon  the  presentation  of  a  petition,  as  prescribed  in  the  last 
section,  the  surro^ute  must  inquire  into  the  matter;  and,  for  that 
purpose,  he  ma}^  issue  a  subpoena  to  any  person,  requiring  him  to 
attend  and  testify  in  ilie  premises.  If  the  surrojjate  is  satisfied 
tliat  there  is  probable  cause  to  believe,  that  the  allegationa  of  the 
l>etition  are  true,  he  must  issue  a  citation  to  the  guardian  com. 
plained  of;  and,  upon  the  return  thereof,  if  the  material  allega* 
tions  of  the  petition  are  established,  he  must  make  a  decree,  re- 
voking the  guardian's  letters  accordingly;  except  that,  where  th^ 
case  is  within  subdivision  third  or  fourth  of  this  last  section,  he 
must  dismiss  the  proceedings,  under  the  like  circumstances  and 
upon  the  like  terms,  as  prescribed  in  sections  2686  and  2687  of 
this  act.  where  a  similar  complaint  is  made  against  an  executor  or 
administrator. 

Id.  If  14  ABd  16.  ain*d. 

S  2884.  SuBpenttlon  of  wardif«juy  effect  thereof. 

Upon  issuing  a  citation  as  prescribed  in  the  last  section,  the 
surrogate  may,  in  his  discretion,  make  an  order  suspending  the 
guardian,  wholly  or  partly,  from  the  exercise  of  his  powers  and 
authority,  during  the  pendency  of  the  special  proceeding.  A  cer- 
tified copy  of  an  order  so  made  must  accompany  the  citation,  and 
ho  served  therewith;  but,  from  the  time  when  it  is  made,  the  order 
is  binding  upon  the  guardian  and  upon  all  other  persons,  without 
service  thereof,  subject  to  the  exceptions  and  limitations  pre- 
scribed in  sections  2G03  and  2604  of  this  act,  with  respect  to  a 
decree  revoking  letters. 

L.  1837,  cb.  4G0,  S  61  (4  Edm.   497). 

\ 
I  :fi835.    Application  by  amardlan  for  revocation  of  letters. 

A  guardian,  appointed  as  prescribed  in  this  title,  may,  at  any 
time,  present  to  the  surrogate's  court  a  written  petition,  duly 
verified,  setting  forth  the  facts  upon  which  the  application  is 
founded,  and  praying  that  his  account  Inay  be  judicially  settled; 
that  a  decree  may  thereupon  be  made,  revoking  his  letters,  and 
discharging  him  accordingly;  and  that  the  ward  may  be  cited  to 
show  cause  why  such  a  decree  should  not  be  made.-  The  8Urro> 
gate  may,  in  his  discretion,  entertain  or  decline  t*^  entertain  the 
application. 

Id.,  part  of  II  51  and  52. 

I  2886.  Proceedlnar*   tberenpon. 

If  the  surrogate  entertains  an  application,  made  as  prescribed 
in  the  last  section,  he  must  issue  a  citation,  as  prayed  for  in  the 
petition;  and  he  may  also  require  notice  of  the  application  to  be 
given  to  such  other  persons,  and  in  such  a  manner,  as  he  deems 
proper.  Tpon  the  return  of  the  citation,  a  guardian  ad  litem  for 
the  ward  must  be  appointed;  and  the  surrogate  may  also,  in  his 
discfetion,  allow  any  person  to  anfiear  and  contest  the  applica- 
tion, in  the  interest  of  the  ward.    Upon  the  hearing,  the  surrogate 
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muBt  first  determine  whether  sufficient  reasons  exist  for  granting 
the  prayer  of  the  petition.  If  he  determines  that  they  exist,  and 
that  the  interests  of  the  ward  will  not  be  prejudiced  by  the  resig- 
nation of  the  guardian,  the  surrogate  must  make  au  order  accord- 
ingly, and  allowing  the  petitioner  to  account,  for  the  purpose  of 
being  discharged.  Upon  his  fully  accounting,  and  paying  all 
money  which  is  found  to  be  due  from  him  to  tlie  ward,  and  deliv> 
«*ring  all  books,  papers,  and  other  property  of  the  ward  in  his 
hands,  either  into  the  surrogate's  court,  or  in  such  a  manner  us 
the  surrogate  directs,  a  decree  may  be  made,  revoking  the  peti- 
tioner's letters,  and  discharging  him  accordingly. 

L.    18S7.  rb.  460,  part  of  |fi  32.  .W.  .54,  55  and  Wl. 

S  'JtHHJ.  Ward  or  new  arnnrdlan  may  require  aeconnttnir* 

Notwithstanding  the  discharge  of  a  guardian,  as  prescribed  in 
the  last  section,  his  successor  or  the  ward  may  compel  a  judicial 
settlement  of  his  account,  as  prescribed  in  article  second  of  this 
title,  in  the  same  manner  and  with  like  effect,  as  if  the  decree 
discharging  him  had  not  been  made.  With  respect  to  all  matters 
connected  with  his  trust,  his  sureties  continue  to  be  liable,  until 
his  account  is  judicially  settled  accordingly. 

1(1..  part  of  S  S6  (4  Edm.  496). 

i  28:i8.  rAin*d,  1S02,  1807,  1900.1  Application  for  ancil- 
lary letters   to   foreign  grnardlana. 

1.  Where  an  infant,  who  resides  without  the  State  and  within 
the  United  States,  is  entitled  to  property  \Vithin  the  State,  or  to 
maintain  an  action  in  any  court  thereof,  a  general  guardian  of 
his  property,  who  has  been  appointed  by  a  court  of  competent 
jurisdiction,  within  the  State  or  territory  where  the  ward  resides, 
and  has  there  given  security,  in  at  least  twice  the  value  of  the 
personal  property,  and  of  the  rents  and  profits  of  the  real  property, 
of  the  ward,  may  present,  to  the  surrogate's  court  having  juris- 
diction, a  written  petition,  duly  verified,  setting  forth  the  facts, 
and  praying  for  ancillary  letters  of  guardianship  accordingly. 
The  petition  must  be  accompanied  with  exemplified  copies  of  the 
records  and  other  papers,  showing  that  he  has  been  so  appointed, 
and  has  given  the  security  required  in  this  section,  which  must 
be  authenticated  in  the  mode  prescribed  in  section  forty-five  of 
the  decedent  estate  law,  for  the  authentication  of  records  and 
paners,  upon  an  application  for  ancillary  letters  testamentary, 
or  ancillary  letters  of  administration. 

2.  Where  an  infant  who  resides  without  the  State  and  within 
a  foreign  country  is  entitled  to  personal  property  within  the 
State,  or  to  maintain  an  action,  or  special  proceeding  in  any 
court .  thereof  respecting  such  personal  property,  a  general  guard- 
ian of  his  property,  authorized  to  act  as  such  within  the  foreign 
country  where  the  ward  resides,  may  apply  to  the  surrogate's 
court  of  the  county  where  such  personal  property  or  any  part 
thereof  is  situated,  for  ancillary  letters  of  guardianship  on  the 
personal  estate  of  such  infant,  and  the  person  so  authorized  must 
prtsent  to  the  surrogate's  court  having  jurisdiction  a  w^tten 
petition    duly    verified,    setting   forth    the   facts   and    praying  for 
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ancillary  letters  ^f  guardinoship  on  the  personal  oatntt*  of  such 
infant.  The  petition  must  be  accompanied  with  the  exemplitiud 
coi>ies  of  the  records  and  other  papers  showing  the  appointment 
of  such  foreign  guardian,  or  where  such  foreign  guardian  has 
not  been  appointed  by  any  court  with  other  proof  of  his  authority 
to  act  as  such  guardian  within  such  foreign  country,  and  also 
with  proof  that  pursuant  to  the  laws  of  such  foreign  country, 
aach  foreign  guardian  is  entitled  to  the  possession  of  the  ward  s* 
personal  estate.  Kxemplitied  copies  of  the  records,  where  xmta 
pursuant  to  this  subdivision,  must  l>e  authenticated  by  the  seal 
of  tlie  court,  or  officer,  by  which  or  by  whom  such  foreign  guaraiai 
was  appointed,  or  the  officer  having  the  custody  of  the  seal  or  of 
(he  i-»fcord  thereof,  and  the  signature  of  a  judge  of  such  court, 
or  the  signature  of  such  officer  and  of  the  clerk  of  such  court  or 
officer,  if  any;  and  must  lie  further  authenticated  by  the  rertiticute, 
under  the  principal  seal  of  the  department  of  foreign  affairs,  or 
the  department  of  justice  of  such  country,  attested  by  the  signa- 
ture or  seal  of  a  United  States  consul. 

L.  1870.  ch.  59.  part  of  §  1  (7  Bdin.  580)  ;  L.  1892,  ch.  676;  L.  1897,  ck. 
492.  Am'd  liy  U  I9('3.  ch.  U.5,  S  3.  See  uote  70  of  notes  o(  Board  of 
Statutory  CoD.'Milldiitiun  at   end  of  code. 

i  2839.    [Am'dy  1892.]    Proceedlnffs  therevpoa. 

Where  the  surrogate  in  satisfied,  upon  the  pai>ers  presented, 
as  prescribed  in  the  Inst  section,  that  the  case  is  within  that 
section,  and  that  it  will  be  for  the  ward's  interest,  that  ancillary 
letters  of  guardianship  should  be  issued  to  the  petitioner,  he 
may  make  a  decree  granting  ancillary  letters  accordingly. 
Such  a  decree  may  be  made  without  a  citation,  or  the  surrogate 
may  cite  such  persons  as  he  thinks  proper,  to  show  cause,  why  the 
prayer  of  the  petition  should  not  be  granted.  But  before  the 
ancillary  letters  are  issued,  the  surrogate  must  inquire,  whether 
any  debts  are  due  from  the  ward's  estate  to  residents  of  the 
State;  and  if  so,  he  must  require  payment  thereof. 

Id.,  part  •t  %  1;  L.  1892,  cb.  076. 

i  2840.  Bffeet  of  Ancillary  letters 

Ancillary  letters  of  guardianship  are  issued  aL  prescribed  in 
the  last  section,  without  security  and  without  an  oath  of  office. 
If  issued  in  a  case  provided  for  in  subdivision  one.*  of  section 
twenty-eight  hundred  and  thirty-eight,  they  authoriee  the  person  to 
whom  they  are  issued  to  demand  and  receive  the  personal  prop- 
erty, and  the  rents  and  profits  of  the  real  property  of  the  waM;  to 
dispose  of  them  in  like  manner  as  a  guardian  of  the  property  ap- 
pointed as  prescribed  in  this  article;  to  remove  them  from  the 
State,  and  to  maintain  or  defend  any  action  or  special  proceeding 
in  the  ward's  behalf.  If  issued  in  a  case  provided  for  m  subdivi- 
sion two  of  section  twenty-eight  hundred  and  thirty-eight,  such  an- 
cillary letters  of  guardianship  authorize  the  person  to  whom  they 
are  issued  to  demand  and  receive  the  personal  estate  of  the  ward, 
and  to  dispose  of  it  in  like  manner  as  a  guardian  of  property  ap- 
pointed as  prescribed  in  this  article,  and  to  maintain  or  defend  any 
action  or  special  proceeding  respecting  such  personal  estate  in  the 
ward's  behalf.  But  in  neither  case  do  such  letters  authorize  such 
ancillary  guardian  to  receive  from  a  resident,  guardian,  executor, 
or  administrator,  or  from  a  testamentary  trustee,  subject  to  th© 
jurisdiotioa  of  a  surrogate's  court,  money  or  other  property  be- 

*  ek>  in  t^e  orlffloal. 
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lenidnir  to  the  ward,  in  n  cnae  Trhi»TP  letters  hare  been  tesued  to  a 
imardiAn  of  the  Infant's  property,  from  a  surroirate's  conrt  of  a 
connty  within  the  State,  upon  an  allocation  that  the  infant  was  a 
resident  of  that  county,  except  by  the  special  direction,  made 
npon  irood  cause  shown,  of  the  surrogate's  court  from  which  the 
nrincipal  letters  were  Issued,  c**  unless  the  principal  letters  have 
beea  duly  reroked. 
M..  nmAlndtr  ^f  I  1. 

I  2841.  AppllMttien      of     ike      last     ■••tlon     f      former 
ovavdlana. 

The  last  section  applies  to  letters  granted,  before  this  chapter 
takes  effect,  by  a  surrogate's  court  of  the  State,  to  a  guardian  sp- 

Sointed  by  a  court  of  another  State,  or  a  territory  of  the  United 
tates,  upon  presentation  of  an  exemplified  transcript  of  the 
ord  of  his  appointment. 
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▲aTICl^B  SKGOND. 

8%iperv%9Um  amd  eontrol  of  a  gemerdl  guardian.    Beitlement  cf 

hie  account, 

S«c.  2842.  Guardian  to  file  annual  Inventory  and  account 

2843.  AffldaTlt  to  be  annexed  thereto. 

2844.  Annual  examination  oC  guardian'a  accoanta. 

2845.  Proceedings   when   account  defective,   etc. 

2846.  Srrrogate  maj  direct  as  to  Infant'ii  maintenance. 

2847.  When  Judicial   settlement   of  guardlan^s   account  compelled. 
3848.  Id.;  aa  to  guardian  of  person. 

2849.  When  guardian  may  compel  judicial  settlement 
2890.  Utation:  proceedlogs  tbecwipqa. 

I  284:i.  [Am'd,  1918.]  G«avdlan  to  flle  annual  Inventory 
And  iMsconnt. 

A  general  guardian  of  on  infant's  property,  appointed  by  a  sur- 
rogate's court,  must,  in  the  month  of  January  of  each  year,  as 
long  as  any  of  the  infant's  property,  or  of  the  proceeds  thereof, 
remains  under  his  control,  file  in  the  surrogate's  court  the  follow- 
ing papers: 

See  i  2341.  ante. 

1.  An  inventory,  containing  a  full  and  true  statement  and  de- 
scription of  each  article  or  item  of  personal  property  of  his  ward, 
received  by  him,  since  his  appointment,  or  since  the  filing  of  the 
last  annual  inventory,  as  the  case  requires;  the  value  of  each 
article  or  item  so  received;  a  list  of  the  articles  or  items  re- 
maining in  his  hands;  a  statement  of  the  manner  in  which  he 
has  disposed  of  each  article  or  item,  not  remaining  in  his  hands; 
and  a  full  description  of  the  amount  and  nature  of  each  invest- 
ment or  money  made  by  him. 

2.  A  full  and  true  aceouut,  in  form  of  debtor  and  creditor,  of 
all  his  receipts  and  disbursements  of  money,  during  the  preceding 
year;  in  which  he  must  charge  himself  with  any  balance  remain- 
ing in  his  hands,  when  the  last  account  was  rendered,  and  must 
distinctly  state  the  amount  of  the  balance  remaining  in  his  hands, 
at  the  conclusion  of  the  year,  to  be  charged  to  him  in  the  next 
year's  account. 

3.  The  names  and  residences  of  the  sureties  on  his  undertak- 
ing; if  natural  persons  whether  they  are  living;  and  whether  the 
security  of  the  undertaking  has  become  impaired. 

L.  1837,  ch.  460,  |  67  (4  Bdm.  497).  am'd.  See  i  2855,  post  Am*d, 
L.   1913,  ch.533.    In  effect  Sept.   1,   1913. 

I  2843.  AAdavlt  to  be  annexed  tbereto. 

With  the  inventory  and  account,  filed  as  prescribed  in  the  last 
section,  must  be  filed  an  affidavit,  which  must  be  made  by  the 
guardian,  unless,  for  good  cause  shown  in  the  affidavit,  the  sur- 
rogate permits  tue  same  to  be  made  by  an  agent  or  attorney,  who 
is  cogmzant  of  the  facts.  The  aflidavit  must  state,  in  substance, 
that  the  inventory  and  account  contain,  to  the  best  of  the  affiant's 
knowledge  and  belief,  a  full  and  true  statement  of  all  the  guar- 
dian*s  receipts  and  disbursements,  on  account  of  the  ward;  and  of 
all  money  and  other  personal  property  of  the  ward,  which  have 
come  to  the  hands  of  the  guardian,  or  have  been  received  by  any 
other  person  by  his  order  or  authority,  or  for  his  use,  since  his 
appointment,  or  since  the  filing  of  the  last  annual  inventory  and 
account,  as  the  case  requires^;  and  of  the  value  of  all  such  prop- 
erty; together  with  n  full  and  true  statement  and  account  of  the 
manner,  in  which  he  bus  disposed  of  the  same,  and  of  all  the 
property  remaining  in  his  hands,  nt  the  time  of  filing  the  inventory 
and  account:  and  a  full  and  trnc  description  of  the  amount,  and 
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nature  of  each  iDvestment  made  by  him,  since  his  appointment,  or 
since  the  filing  of  the  last  annual  inventory,  and  account,  as  the 
case  requires;  and  that  he  does  not  know  of  any  error  or  oniiR><;ioii 
in.  the  inventory  or  account,  to  the  prejudice  of  the  ward.  The 
surrogate  must  annex  a  copy  of  this  and  the  last  section,  to  all 
letters  of  guardianship  of  the  property  of  an  infant  issued  from 
his   court. 

L.  1837,  ch.  460,  ||  B7  and  "58.     S«e  |  2855.  post 

I  2844.    [Am'd,   1881.]   Annual  czajnlnatlon  of  snardlnn'M 
acconnts. 

In  the  month  of  February  of  each  year,  and  thereafter  until 
completed,  the  surrogate  must,  for  the  purposes  specitied  in  the 
next  section,  examine  or  cause  to  be  examined,  under  his  direc- 
tion, all  inventories  and  accounts  of  guardians  filed  since  the 
first  day  of  February  of  the  preceding  year.  The  examination 
may  be  made  by  the  clerii  of  the  surrogate's  court,  or  by  a  person 
specially  appointed  by  the  surrogate  to  make  it,  who  must,  before 
he  enters  upon  the  examination,  subscribe  and  take,  before  the 
surrogate,  and  file,  with  the  clerk  of  the  surrogate's  court,  an 
oath  faithfully  to  execute  his  duties,  and  to  make  a  true  report 
to  the  surrogate.  Where  the  surrogate  seasonably  certifies  in 
writing  to  the  board  of  supervisors,  or,  in  the  county  of  New- 
York,  to  the  board  of  aldermen,  that  the  examination  required 
by  this  section  cannot  be  made  by  him,  or  by  the  clerk  of  the 
surrogate's  court,  or  by  any  clerk,  employed  in  his  office  and 
paid  by  the  county,  the  board  must  provide  for  the  compensation 
of  a  suitable  person  to  make  the  examination. 

Id.,  part  of  I  58.     See  i  2855,  post. 

I  2846.  Proeeedlnys  wlicn  aeeonnt   defective,  etc. 

If  it  appears  to  the  surrogate,  upon  uu  examination  made  as 
prescribed  in  the  last  section,  that  a  general  guardian  of  an  in- 
fant's property,  appointed  by  letters  issue<l  from  his  court,  has 
omitted  to  Hie  his  annual  inventory  or  account,  or  the  affidavit 
relating  thereto,  as  prescribed  in  the  last  section  but  one;  or  if 
the  surrogate  is  of  the  opinion,  that  the  interest  of  the  ward 
requires  that  the  guardian  should  render  a  more  full  or  satis- 
factory inventory  or  account;  the  surrogate  must  make  an  order, 
requiring  the  guardian  to  supply  the  deficiency,  and  also,  in  his 
discretion,  requiring  the  guardian  personally  to  pay  the  expense 
of  serving  the  order  upon  him.  Where  the  guardian  fails  to 
comply  with  such  an  order,  within  three  months  after  it  is  made; 
or  where  the  surrogate  has  reason  to  believe  that  sufficient  cause 
exists  for  the  guardian's  removal,  the  surrogate  may,  in  his  dis- 
cretion, appoint  a  fit  and  proper  person  special  guardian  of  the 
ward,  for  the  purpose  of  filing  a  petition  in  his  behalf,  for  the 
removal  of  the  guardian,  and  prosecuting  the  necessary  proceed- 
ings for  that  purpose. 

Id.,  i  60.     Seo  I  2855,  poBt. 

I  284C.  Surrogate  may  direct  as  to  Infant's  maintenance. 

I'pon  the  petition  of  the  general  guardian  of  an  infant's  person 
or  property:  or  of  the  infant;  or  of  any  relative  or  other  person 
in  his  behalf;  the  surrogate,  upon  notice  to  such  persons,  if  any, 
as  he  thinks  proper  to  nr>tify,  may  make  an  order,  directing  the 
application,  by  the  guardian  of  the  infant's  property,  to  the  sup- 
port and  education  of  the  infant,  of  such  a  sum  as  to  the  surro- 
gate seems  proper,  out  of  the  income  of  the  infant's  property: 
or.  where  the  income  is  inadequate  for  that  purpose,  out  of  the 

ijrincipal. 
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9  3847.  When  J«dlcl»l  •ettlement  of  snardlan's  aeoonnt 
•oaipelled. 

A  writteu  petition,  duly  verified,  praying  for  the  judicial  settle- 
ment of  the  account  of  a  general  guardian  of  an  infant's  prop- 
erty, and  that  he  may  be  cited  to  attend  the  settlement  thereof, 
may  be  presented  to  the  surrogate's  court,  in  either  of  the  follow- 
ing cases: 

1.  By  the  ward,  after  he  has  attained  his  majority. 

2.  By  the  executor  or  administrator  of  a  ward,  who  has  died. 

3.  By  the  guardian's  successor,  including  a  guardian  appointed 
after  the  reversal  of  a  decree,  appointing  the  person  so  required 
to  account. 

4.  By  a  surety  in  the  official  bond  of  a  guardian  whose  letters 
hare  been  revoked;  or  by  the  legal  representative  of  such  surety. 
Citation  under  this  subdivision  must  be  directed  to  both  the 
guardian  and  the  ward. 

See  L.  1800,  ch.  62. 

S  2848.   [Am'd,  1881.]    Id.|  im  to  ffuardiaii  of  person. 

A  petition,  for  the  judicial  settlement  of  the  acconit  of  a 
general  guardian  of  an  infant's  person,  may  be  presented,  as  pre- 
scribed in  the  last  section,  or  by  the  general  guardian  of  the 
infant's  property;  but,  upon  the  presentation  thereof,  proof  must 
be  made"  to  the  surrogate's  satisfaction,  that  the  guardian  so 
required  to  account  has  received  money  or  property  of  the  ward, 
for  which  he  has  not  accounted;  or  which  he  has  not  paid,  or 
delivered,  to  the  general  guardian  of  the  infant's  property;  and 
a  guardian  of  the  estate  only  of  a  minor  shall  be,  for  the  purposes 
of  this  chapter,  deemed  a  general  guardian. 

{  2849.  [Ani*d,  1893.]  'When  fftiardlau  may  compel  Jndl- 
clal  settlement. 

A  guardian  may  proKont  to  the  surrogate's  court  a  written 
petition,  duly  verified,  praying  for  a  judicial  settlement  of  his 
account,  and  a  dischari?e  from  his  duties  and  liabilities,  in  any 
case,  where  a  petition  for  a  judicial  settlement  of  his  account 
may  be  presented  by  any  other  j>erson,  as  prescribed  in  either  of 
the  last  two  sections.  The  petition  must  pray  that  the  person, 
who  might  have  so  presented  a  petition  and  also  the  sureties  in 
his  ofiicial  bond  of  such  guardian  or  the  legal  representPtives  of 
such  surety,  may  be  cited  to  attend  the  settlement. 

L.    1803.    cb.   804. 

i  2850.  [Am'd,  1882,  1887.]  Citation;  procecdinffa  there- 
apon. 

Upon  the  presentation  of  a  petition,  as  prescribed  in  either  of 
the  Inst  three  sections,  the  surrogate  must  issue  a  citation  ac- 
cordingly. Section  2727,  sections  2733  to  2738,  both  inclusije, 
and  sections  2741  and  2744  of  this  act,  apply  to  a  guardian  ac- 
counting, as  prescribed  in  this  article,  and  regulate  the  proceed- 
ings upon  such  an  accounting:.  The  accounting  party  must  annex 
to  I'very  account  produced  and  filed  by  him,  an  affidavit,  in  the 
form  prescribed  in  this  article,  for  the  affidavit  to  be  annexed 
by  hira  to  his  annual  inventory  and  account.  A  guardian  desig- 
nated, in  this  title.  Is  entitled  to  the  same  compensation  as 
executor  or  administrator 

^   W87,    ch.    143. 
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ARTIOIiE  THIRD. 

Quardiana  appoints  by  toiU  or  deed, 

Se«.  2t861.  Will  or  deed  containing  appointment  to  be  proved,  eto.»  and 
corded. 
28fi2.  TeatainoDtarj  guardian;  quallflcation,  letters,  eto. 

2853.  \Mxen  secuiity   required   iiuiii  guuiuian  appuinttni   by  wlU  or 

2854.  Wbat  security  to  be  given. 
2655.  Inventory  and  Intermediate  account  may  be  required. 
2866.  Wben  surrogate  may  compel  Judicial  settlement  of  account. 
285T.  Effect  of  decree. 

2858.  Removal  uf  guardian  appointed  by  will  or  deod. 
286d.  Resignation  of  sucb  a  guardian. 
2860.  Appointment  of  successor. 

S    2851.  Will    ov    deed    contalnlw    apvolntneat    to    ^e 
pvovedy  etc.,  and  reoorded. 

A  person  shall  not  exercise,  within  the  State,  any  power  or 
authority,  as  guardian  of  the  person  or  property  of  an  infant^ 
by  Tirtue  of  an  appointment  contained  in  the  will  of  the  infant's 
father  or  mother,  being  a  resident  of  the  State,  and  dying  after 
this  chapter  takes  effect,  unless  the  will  has  been  duly  adiuitted 
to  probate,  and  recorded  in  the  proper  surrogate's  court,  and 
letters  of  guardianship  have  been  issued  to  him  thereupon;  or 
by  virtue  of  an  appointment  contained  in  a  deed  of  the  infant's 
father  or  mother,  being  a  resident  of  the  State,  executed  after 
this  chapter  takes  effect,  unless  the  deed  has  been  acknowledged 
or  proved,  and  certified,  so  as  to  entitle  it  to  be  recorded,  and 
has  been  recorded  in  the  office  for  recording  deeds  in  the  county, 
in  which  the  person  making  the  appointment  resided,  at  the 
time  of  the  execution  thereof.  Where  a  deed  containing  such  an 
appointment  is  not  recorded,  within  three  months  after  the  death 
of  the  grantor,  the  person  appointed  is  presumed  to  haye  re- 
nounced the  appointment;  and  if  a  guardian  is  afterwnrtU  dul^ 
appointed  by  a  surrogate's  court,  the  presumption  is  conclusive. 

Substituted  for  L.  1877,  ch.  206,  |fi  4,  5,  0,  and  7.    See,  also.  2  R.  S.  150, 
(I  1-3. 

(  28S2.  TeMtamentarT  eriiuriUiini  qiiiilillea(lon»  letters,  ete. 

Where  a  will,  containing  the  oppointiiuMit  of  a  puardinn,  is  ad- 
mitted to  probate,  the  person  appointed  guardian  must,  within 
thirty  days  thereafter,  qualify  as  prescribed  in  section  2594  of 
this  act;  otherwise  he  is  deemed  to  have  renounced  the  appoint- 
ment. But  the  surrogate  may  extend  the  time  so  to  qualify,  upon 
good  cause  shown,  for  not  more  than  three  months.  And  any 
person  interosted  in  the  estate  may,  before  letters  of  guardian- 
ship arc  iRRUcd,  file  an  affidavit,  setting  forth,  with  respect  to 
the  guardian  so  appointed,  any  fact  which  is  made  by  law  an 
objection  to  the  issuing  of  letters  testamentary  to  an  executor. 
Sections  2636  to  2688  of  this  act,  both  inclusive,  apply  to  such  an 
affidavit,  and  to  the  proceedings  thereupon.  A  person  appointed 
guardian  by  will  may,  at  any  time  before  he  qualifies,  renounce 
the  appointment  by  a  written  instrument,  under  his  hand,  filed 
in  the  /lurrogate's  office. 

L.   It77.  ch.  906,  ||  4.  6,  6  and  7. 

i  2863.  M^hen  security  required  from  vvardlan  appointed 
Iby  will  or  deod. 

Where  a  guardian  of  an  infant's  person  or  property  has  bten 
appointed  by  will  or  by  deed,  the  infant,  or  any  relative  pr  other 
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person  in  his  behalf,  may  present,  to  the  surrogate's  court  in 
which  the  will  was  admitted  to  probate;  or  to  the  surrogate's 
court  of  the  county  in  which  the  deed  was  recorded;  a  written 
petition,  duly  Teritied,  setting  forth,  either  upon  his  knowledge, 
or  upon  his  information  and  belief,  any  fact,  respecting  the 
jguardian,  the  existence  of  which,  if  it  was  interposed  as  an  ob- 
jection to  granting  letters  testamentary  to  a  person  named  as 
executor  in  a  will,  would  make  it  necessary  for  such  a  person 
to  give  a  bond,  In  order  to  entitle  himself  to  letters;  and  praying 
for  a  decree,  requiring  the  guardian  to  give  security  for  the 
performance  of  his  trust;  and  that  he  may  be  cited  to  show 
cause  why  such  a  decree  should  not  be  made.  Upon  the  pre- 
sentation of  such  a  petition,  and  proof  of  the  facts  therein  al- 
leged, to  the  satisfaction  of  the  surrogate,  he  must  issue  a  citation 
accordingly.  Upon  the  return  of  the  citation,  a  decree  requiring 
the  guardian  to  give  security  may  be  made,  in  the  discretion  of 
the  surrogate,  in  a  case  where  a  person  so  named  as  executor, 
can  entitle  himself  to  letters  testamentary  only  by  giving  a  bond; 
but  not  otherwise. 

I  S864.  IVliat  »ee«vltT  to  be  vfveii. 

The  security  to  be  giren,  as  prescribed  in  the  last  two  sections, 
must  be  a  bond  to  the  same  effect,  and  in  the  same  form,  as  the 
bond  of  a  general  guardian,  appointed  by  the  surrogate's  court. 
Each  provision  of  this  chapter,  applicable  to  the  bond  of  such 
a  guardian,  and  to  the  rights,  duties  and  liabilities  of  the  parties 
thereto,  or  any  of  them,  including  the  release  of  the  sureties,  and 
the  giving  of  a  new  bond,  applies  to  the  bond  so  given,  and  the 
parties  thereto. 

i  aSSft.  [Ain*dy  1886*3  InT«ittonr  «a4  intermediate  aecomtt 
ukm.y  be  repaired. 

Upon  the  petition  of  the  ward,  or  of  any  relative  or  other 
person  in  his  behalf,  the  surrogate's  court  having  jurisdiction  to 
require  security,  as  prescribed  in  the  last  three  sections,  may, 
at  any  time,  in  the  discretion  of  the  surrogate,  make  an  order 
requiring  a  guardian  appointed  by  will  or  by  deed,  to  render  and 
file  an  inventory  and  account,  in  the  same  form,  and  verified  in 
the  same  manner  as  the  inventory  and  account  required  to  be 
filed  annually  by  a  guardian  appointed  by  a  surrogate's  court, 
as  prcsL-ribed  in  article  second  of  this  title.  The  order  may  also 
require  such  an  inventory  and  account  to  be  filed,  in  the  month 
of  January  of  each  year  thereafter.  Bections  twenty-eight  hun- 
dred and  forty-two  to  twenty-eight  hundred  and  forty-five  of 
this  act,  both  inclusive,  apply  to  such  an  inventory  and  account, 
and  to  the  filing  thereof,  as  if  the  guardian  bad  been  appointed 
by  the  surrogate's  court.  The  provisions  of  section  twenty-eight 
hundred  and  forty-six  of  this  act  shall  npily  to  a  guardian  ap- 
pointed by  will  or  deed  with  the  same  ^Wrrt  as  if  such  guardian 
nnd  been  mentioned  in  said  section,  ana  the  proceedings  therein 
prescribed  may  be  had  in  the  case  of  any  such  guardian  in  the 
same  manner  us  if  he  were  a  general  guardian. 

L.  1896.  cb.  6t.    In  effect  Sept.  1,  1896.    See  H  2842-2846,  tnte. 

I  2866.  [Am'd,  1891.1  When  siirroffate  may  eompel  Jadl- 
ctnl  settlemeiit  of  account. 

The  surrogate's  court,  having  jurisdiction  to  require  security, 
may  compol  a  judicial  settlement  of  the  account  of  a  guardian, 
appointed  by  will  or  by  deed,  in  any  case  where  it  may  compel 
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a  judicial  settlement  of  tbo  acroimt  of  ri  pMU'iat  guardiau;'and 
the  proceedings  to  procure  such  a  ssfilh'im'ul  are  the  same,  tm 
if  the  guardian  so  appointed  by  will  m-  by  deed  had  been  ft 
general  guardian.  A  guardian  appointed  1)y  will  or  by  deed*  way 
present  to  the  surrogate's  court,  a  written  petition,  duly  veritiea, 
praying  for  a  judicial  settlement  of  his  account,  and  a  disdfarge 
from  his  duties  and  liabilities,  in  any  case  where  a  petition  for 
a  judicial  settlement  of  his  account  may  be  presented  by  any 
other  person  as  prescribed  in  this  article.  The  petition  must 
pray  that  the  person  who  might  have  so  presented  a  petition  may 
be  cited  to  attend  the  settlement.  Upon  the  presentation  of  such 
petition  the  surrogate  must  issue  a  citation  accordingly.  Sections 
2733  to  2737,  both  inclusive,  and  sections  2741  and  2744  of  this 
act  apply  to  a  guardian  accounting  as  prescribed  in  this  article, 
and  regulate  tne  proceedings  upon  such  an  accounting.  A 
guardian  designated  in  this  title  is  entitled  to  the  same  compen- 
sation as  a  general  guardian. 

i  2867.  Effect  of  decree.. 

A  decree,  made  upon  a  judicial  settlement  of  the  account  of  a 
guardian  appointed  by  will  or  by  deed,  as  prescribed  in  this 
article,  or  the  judgment  rendered  upon  appeal  from  such  decree, 
has  the  same  force,  as  a  judgment  of  the  supreme  court  to  the 
same  effect. 

See  i  2813,  ante. 

I  2868.  Removal  of  ffoiirdlan  appointed  by  "vrlll  or  deed. 

"Upon  the  petition  of  the  ward,  or  of  any  relative  or  other  per- 
son in  his  behalf,  the  surrogate's  court  having  jurisdiction  to  re- 
quire security  from  a  guardian  appointed  by  will  or  by  deed, 
may  remove  such  a  guardian,  in  any  case  where  a  testamentary 
trustee  may  be  removed,  as  prescribed  in  title  sixth  of  this 
chapter;  and  the  proceedings  upon  such  a  petition  are  the  same, 
as  prescribed  in  that  title  for  the  removal  of  a  testamentary 
trustee.  Where  a  citation  is  issued,  upon  a  petition  for  the  r€>- 
moval  of  such  a  guardian,  he  may  be  suspended  from  the  exer- 
cise of  his  powers  and  authority,  as  if  he  had  been  appointed  bj 
the  surrogate's  court. 

L.  1874.  ch.  469  (9  Edm.  960).    See  SS  2816  and  2884.  ante. 

{  2860.  Reatflrnatlon  of  «aeli  a  wardlan. 

A  guardian  appointed  by  will  or  by  deed,  may  be  allowed  to 
resign  his  trust,  by  the  surrogate's  court,  having  jurisdiction  to 
require  security  from  him.  The  proceedings  for  that  purpose, 
and  the  effect  of  a  decree  made  thereupon,  are  the  same,  as  where 
a  guardian  appointed  by  the  surrogate's  court  presents  a  petition 
praying  that  his  letters  may  be  revoked,  as  prescribed  in  article 
first  of  this  title. 

See  Sf  283S,  2836    and  2837.  ante. 

I  2860.  Appointment  of  Bnccestior. 

Where  a  sole  guardian,  appointed  by  will  or  by  deed,  has  been, 
by  the  decree  of  the  surrognte's  court,  removed  or  allowed  to 
resign,  a  successor  may  bo  nppnintpd  by  the  same  court,  with 
the  effect  prescribed  in  section  2fi05  of  this  act;  unless  such  an 
appointment  would  contravene  the  exr>re88  terms  of  the  will 
or  deed. 

See  f  2818,   ante. 
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CHAPTER  XIX. 

Courts  of  Justices  of  the  Peace,  and  Proceedings 

Therein. 

TITLC        I.- JarlidtetloB  aad  G«Mra1  Poweri. 

TITLE      II.— Co«iiiienrein«iit  of  Aetlon;  AppearaBe«  of  PartleK;  ProrUloBal 
Remedies. 

TITLE    III.— Plead  I  nrn;   Inrlodlng  Co«iiterclaliiig,   and    Proeeedlngii    opou 
Aaswer  of  Title. 

TITI.K     IT.—  Proceedlnf  •  Between  the  Joinder  of  Iu«e  and  the  Trial. 

TITLE      T.—  Trial  and  its  Incidents. 

riTLE     YI.—  Jndfvent ;  and  DoekeUnf  the  Same. 

TITLE   Til.— Executions. 

TITLE  Tin.— Appeals. 

TITLE     IX.—  Costs. 

TITLS      X.—  Action  or  Rpeclal  Proceeding,  Belatlnf  to  an  Animal  Strajlni? 
npon  the  Highway. 

TITLE    XI.—  ProTisIons  Rpcclally  Relating  toConrts  of  Jnstlees  of  the  Peace 
In  the  titj  of  Brookljrn. 

TITLE  XII.— HlscellaneonsProTlsloBs. 

TITLE  L 

Jurisdiction  and  general  powers. 

See.  2861.  Jastlce's  JurisdlrtioD  must  be  specially  conferred  by  law. 

2862.  General  civil  jurisdiction. 

2868.  No  Juiiadlctlon  In  certain  cases. 

2864.  CoDTesslon  of  Judgment. 

2866.  Actlous  by  and  aeHlnst  ofBccra.  etc.;  and  by  executors,  etc. 

2866.  TaverD-keeDei*8  disquallflod. 

2867.  Members  of  legislature  not  compelled  to  act. 

2868.  Justices  to   hold  courts;   general   powers. 

2869.  In  what  town,  etc.,  action  must  be  brought. 

2870.  Crlmliittl   contempt. 

2871.  Id.;    bow   punished. 

2872.  Offender  to  be  heard. 

2873.  Record  of  conviction. 

2874.  Requisites  of  commitment. 

2876.  Floe  to  be  paid  to  overseer  or  superintendent  of  the  poor. 

i  2861.  Jnntlce'a  Jmrlsdletlou  miiat  be  speclallT  eonferred 
by  la^r. 

A  justice  of  the  peace  has  such  jurisdiction  in  civil  action? 
sind  special  proceedings,  as  is  specially  conferred  upon  him  by 
statute,  and  no  other. 

See  €k>.   Proc.,    |   63. 

I  2802.   [Am*d,  1890,  1000.]     General  cItII  Jorlndictlon. 

Except  as  otlierwiae  prescribed  in  the  next  section,  a  justice 
of  the  peace  has  jurisdiction  of  the  following  civil  actions: 

1.  An  action  to  recover  damages  upon  or  for  breach  of  a  con- 
tract, express  or  implied,  other  than  n  promise  to  marry,  where 

•the  sum  claimed  does  not  exceed  two  hundred  dollars. 

2.  An  action  to  recover  daninpcs  for  a  personal  injury,  or  an 
injury  1o  property,  where  the  sum  claimed  does  not  exceed  two 
hundred  dollars. 

3.  An  action  for  a  fine  or  pcnnlty,  not  exceeding  two  l^QQd|red 
dollars.  * 
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<4i  ^.n  action  upon  a  bond  conditioned  for  the  paj'ment  of 
tioney^  where  the  sum  claimed  to  be  due  does  not  exceed  two 
hundred  dollars;  the  judgment  to  be  rendered  for  the  sum  actu- 
ally due.  Where  the  sum  secured  by  the  bond  is  to  be  paid  in 
instalments,  an  action  may  be  brought  for  each  instalmeut,  as 
it  becomes  due. 

5.  An  action  upon  a  surety  bond,  taken,  by  any  justice  of  cUo 
peace. 

6j  [Am'd,  1900.]  An  action  upon  a  judgment,  either  foreign 
ot  domestic  rendered  in  any  inferior  court,  not  ot  record,  'where 
the  sum  claimed  does  not  exceed  two  hundred  dollars.  An  action 
upon  a  judgment,  foreign  or  domestic  rendered  in  a  court  of 
record,  where  the  sum  claimed  does  not  exceed  fifty  dollars. 

L.    1906,   ch.   246.     In   effoot  Sopt.    1,    19(jr>. 

7.  An  action  to  recover  one  or  more  chattels,  with  or  without 
damages  for  the  taking,  withholding,  or  detention  thereof,  where 
the  value  of  the  chattel,  or  of  all  the  chattels,  as  stated  in  the 
afSdavit  made  on  the  part  of  the  plaintiff,  does  not  exceed  two 
hundred  dollars. 

8.  An  action  to  recover  damages  for  an  escape  from  the  jail 
liberties,  as  provided  by  chapter  two,  title  two,  articles  four 
and  five  of  this  act,  where  the  sum  claimed  does  not  exceed 
fifty  dollars. 

Co.   Proc.   fi  5a,  am'd.    Subd.   8  added.   L.   1896.   ch.   303. 
t   2863.    [Am*d,  1882,   189S,  1009.1      No  Jorladletlon  in  cer- 
tain  cases. 

But  a  justice  of  the  peace  caimnt  take  cognizance  of  a  civil 
action,  in  either  of  the  following  cases: 

1.  AVhoro  the  people  of  the  State  are  a  party,  except  for  one 
or  more  lines  or  penalties  not  exceeding  two  hundred  dollars. 

2.  AVhere  the  title  to  real  property  comes  in  question,  as  pn^* 
scribed  in  title  third  of  this  chapter. 

«S.  Where  the  action  is  to  recover  damages  for  an  assault, 
battery,  false  impriscmmout,  libel,  slander,  criminal  conversation, 
seduction,  or  malieions  pros(»iMition,  or  where  it  is  brought  under 
sections  eighteen  hnndrefl  and  thirty-seven,  nineteen  hundred 
and  two,  or  nineteen  humlred  and  sixty-nine  of  this  act,  or  sec- 
tions twenty-eight  or  one  hundi'cd  and  one  of  the  de<*edent  estate 
law. 

4.  Where,  in  a  matter  of  account,  the  sum  total  of  the  ac- 
counts of  both  parties  proved  to  tht,'  satisfaction  of  the  justice, 
exceeds   four  hundred  dollars. 

5.  Whore  the  action  is  brought  against  an  executor  or  admin- 
istrat.)r  as  such,  except  where  the  amount  of  the  claim  is  less 
than  the  sum  «>^  fifty  dollars,  and  the  claim  has  been  duly  pre- 
sented to  the  execntor  or  administrator  and   rejected  by  him. 

T(t..  5  54;  L.  Ivor..  Hi.  r.27.  AmM  by  L.  1900.  ch.  Go.  I  3.  See  note 
80  of  uotL'b   of  BoAi'fl  of  Slatutor,v  CousoliJutiou   at  end  of  code. 

1  2804.    Confomnton  of  Jndffmient. 

A  justice  of  the  ponce  has  a'so  jurisdiction  to  render  judg- 
ment, upon  the  confessif)n  of  ji  defendant,  as  prescribed  in  title 
sixth  of  this  chapt(^r.  where  the  sum  confessen  does  not  exceed 
five   hundred    dollars. 

Id..  §  TiS,  subd.  S. 

$  28Bn.  t\m*cl.  1882.1  Actlonii  1>y  and  aaralnst  olllcera, 
etc*.;   Hiid    by   execiitorsc,   vtv. 

An  action,  cognizable  by  a  justice  of  the  peac*.  may  be  brought 
by  or  against  a  corporation:  by  or  against  a  natural  person  in 
his  own  right:  by  or  a.£rainst  a  town  or  connty  officer  in  his 
otHcial  character:  or  hy  an  executor  or  administrator,  trustee  of 
an  express  trust,   «»r  a    rec(MV!  r   i»i   snpphMnentary   i>roceedins:s. 

2  E.  8.  220,  I  5   (2  Edm.  241; ;   L.   lb4T,  cb.  47U.   |  45   (4  fidm.  080). 
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S  2S0G.  [Am'd,  1911.1     Tavern-keeper«  dlsqanllfled. 

A  justice  of  the  peace  who  is  an  iimhokU^r  or  tavern-keeper 
engaged  in  the  liquor  tratflc  or  at  whose  inn  or  tavern  liquor  is 
sold,  has  no  power  or  jurisdiction  under  any  provision  of  this 
chapter;  ^ut  if  a  judgment  has  been  actually  rendered  by  him, 
before  he^  became  so  disqualified,  he  may  give  a  tranHcHpt 
thereof,  or  issue  execution  thereupon,  or  satisfy  the  judgment, 
upon  payment  thereof. 

L.  1^7.  ch.  140  (4  Edm,  548),  Am'd  by  L.  19U,  cli.  000,  In  effect  Sept. 
1.   1011. 

S  ^voT.  Members  of  leffis  la  tore  not  oomiicllcd  to  act. 

A  justlct  of  the  peace,  who  is  a  member  of  the  senate  or 
.-j-M  niLiy,  is  not  obliged  to  take  cognizuuce  of  a  civil  action  oi^ 
M'l'ctal  proceeding;  but  he  may  taJ^e  cognizance  thereof,  la  Ms 
discretion. 

2  B.  S.  2^0.  9  7  (2  Bdm.  242),  am*d. 

I  3808.  [Am*d,  1887, 1888.]  Ju«tlce«  to  hold  eo«rt|  v«iftona 
po'wers. 

A  justice  of  the  peace  must  hold,  within  his  town  or  city,  a 
court  for  the  trial  of  any  action  or  special  proceeding,  of  which 
he  has  jurisdiction,  brought  before  him;  but  such  a  court  shall 
not  be  held  in  a  room  in  any  part  of  which  trafficking  in  liquors 
is  authorized  or  in  any  adjoining  room.  He  must  hear,  try  and 
determine  the  same  according  to  law  and  equity,  and  for  that 
purpose,  where  specia^l  provision  is  not  otherwise  made  by  law, 
the  court  is  vested  with  all  the  necessary  powers  possessed  by 
the  supreme  court. 

Id.,  i  1.  am'd  ;  L.  1897,  cb.  404  ;  L.  1899.  ch.  105.    In  effftct  Sept.  1, 1699. 

S  2809.  [Am'd,  1893,  1896,  1908.]  In  wbat  town,  etc,  ac- 
tion mniit  be  brougrht. 

An  action  must  be  brought  before  a  justice  of  a  town  or  ctty 
wherein  one  of  the  parties  resides,  or  a  justice  of  an  adjoining 
town  or  city  in  the  same  county,  except  in  one  of  the  foUowing 
cases: 

1.  Where  the  defendant  has  absconded  from  his  residence,  it 
may  be  brought  before  a  justice  of  the  town  or  city  in  which  the 
defendant,  or  a  portion  of  his  property,  is  at  the  time  of  the 
commencement  of  the  action. 

2.  [Am»d,  1896.]  Where  the  plaintiff  is  not  a  resident  of  the 
county,  or  if  there  are  two  or  more  plaintiffs  when  all  are  non- 
residents thereof,  it  must  be  bronght  in  the  town  where  the 
defendant  resides,  or  in  any  adjoining  town  thereto. 

L.  183.1,  oh  15S. 

3.  Where  the  defendant  is  a  non-resident  of  the  county,  it  may 
be  brought  before  a  justice  of  the  town  or  city,  in  which  be  is  at 
the  time  of  the  commencement  of  the  action. 

4.  Where  it  is  specially  prescribed  by  law,  that  a  particular 
action  may  be  brought  before  a  justice  of  the  town,  city,  county, 
>r  district,  where  an  offense  was  committed,  or  where  property 
is  found. 

5.  rAAded,  189S|  am'd,  1888,  lOOB.]  In  any  town  adjoining 
nn  incorporated  city,  no  justice  of  snch  town  shall  have  juris- 
diction of  any  action  brought  against  a  resident  of  such  adjoin- 
ing city,  unless  one  of  the  parties  plaintiff  in  such  action  is  a 
resident  of  such  town. 

L.  1993,  ch.  74 :  L.  1898,  ch.  1«:  L.  190S.  ch.  S21.    In  e'ffwt  9«pt.  1, 1908. 

A  defendant  designated  in  section  2879,  section  2tS80,  or  sec- 
tion 2881  of  this  act,  is  deemed,  for  the  purposes  of  this  section, 
a  resident  of  the  town  or  city  where  the  person,  to  whom  a  copy 
of  the  summons  is  delivered,  resides. 
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i  28TO.  Crlmlual  contempt. 

A  justice  of  the  peace  has  power  to  punish,  for  a  criminal  con- 
tempt, a  person  guilty  of  either  of  tlie  followinK  acts: 

1.  Disorderly,  contemptuous,  or  insolent  beliavior  towards  him, 
while  engaged  in  the  trial  of  an  action,  the  rendering  of  a  judg- 
ment, or  any  other  judicial  proceeding;  where  such  behavior 
directly  tends  to  interrupt  the  proceedings,  or  to  impair  the  re- 
spect due  to  his  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly 
tending  to  interrupt  his  official  proceedings. 

3.  Resistance  wilfully  offered,  in  his  presence,  to  the  execution 
of  his  lawful  mandate.. 

fie  has  not  power  to  punish,  for  a  criminal  contempt,  in  tmj 
other  case. 

2  R.   8.  273,    S  274  (2  Eilm.  281). 
S  2S871.  Id.$  liow  pnnlalied. 

Punishment,  for  a  contempt,  specified  in  the  last  section,  may 
be  by  fine  not  exceeding  twenty-five  dollars,  or  by  imprisonment 
in  the  county  jail  not  exceeding  five  days,  or  lK)th,  in  the  discre- 
tion of  the  justice.  Where  a  person  is  committed  to  prison  for 
the  non-payment  of  such  a  fine,  he  must  be  discliarged  at  the 
exDiration  of  ten  days;  but  where  he  is  also  committed  for  a 
definite  time,  the  ten  days  must  be  computed  from  the  expiration 
of  the  definite  time. 

Id.,  i  275,  am'd. 

I  2872.  Offender  to  be  heard. 

A  person  shall  not  be  punished  by  a  justice  of  the  peace,  for 
a  contempt,  until  an  opportunity  has  been  given  him  to  be  heard 
in  his  defence.  And,  for  that  purpose,  the  justice  must  issue  a 
warrant,  directed,  generally,  to  any  constable  of  the  county,  re- 
quiring the  constable,  to  bring  the  offender  before  him. 

Id..  I  276.  am'd. 

{    2878.  Reeord    of    eon'rlctton. 

A  justice,  who  convicts  a  person  of  a  contempt,  must,  within 
ten  days  nfter  the  conviction,  make  up,  subscribe,  and  file  in  the 
county  clerk's  office,  a  record  thereof,  stating  therein  the  par- 
ticular circumstances  of  the  offence,  and  the  punishment  awat^ded 
by  him  upon  the  conviction. 

Id.,  i  277.  am'd. 

S  2874.   Reai^lvttes  of  commitment. 

A  warrant  of  commitment  for  a  contemot  must  set  forth  the 
particular  circumstances  of  the  offence;  otherwise  it  is  Toid. 

Id.,  §  278. 

S  2876.  Fine  to  be  paid  to  overseer  or  superintendent  off 
tbe  poor. 

An  officer,  who  collects  or  receives  a  fine,  imposed  by  a  justice 
of  the  p€?ace  for  a  contempt,  must,  within  ten  days  thereafter, 
pay  the  money,  for  the  benefit  of  the  poor,  to  the  overs»»er  or 
superintendent  of  the  poor  of  the  town,  city,  or  district,  wherein 
the  fine  was  imposed;  or,  where  there  is  no  such  officer,  to  the 
officer  or  officers  performing  corresponding  functions  under  an- 
other name;  unl€»fi8  the  board  of  supervisors  has  directed  the  pay- 
ment of  fines  nnd  neualties  to  the  supervisor  of  the  town  in  a 
case  where  it  is  authorized  by  law  so  to  do. 
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TITLE   H. 

Gommenoement  of  action;  appearance  of  parties  ;  provisional 

remedies. 

Article  1.  Oonimwcvmen  t  of  action. 
^  2.  Appeal  ance  ^f  i  artiea. 
3.  Order  of  arreit 
i.  Attachment  u£  ^^perty. 
5.  RepleTin.  ' 

ARTICLE  FIRST. 

C'{  mmencetnent  of  action. 

Sec.  2876.  Action;  how  cc-Mmenced. 

2877.  ConteDtB  of  summons. 

2878.  Service  of  aommooa. 

2879.  Id. ;  upon  a  corporation. 

2880.  Id.;  special  provisions  relating  to  railroad  corporations. 

2881.  Id.;  relating  to  express  companlea. 

2882.  Last  two  sections  qualllled. 

2883.  Second  and  third  aummons;  effect  thereof. 

2884.  Where  name  of  defendant  is  unlcnown. 

2885.  Return  of  aummoaa. 
•'     ■ 

i  2876.  Action)  liofT  commeneed. 

An  action  is  commenced  before  a  justice  of  the  peace,  either 
by  the  voluntary  appearance  and  joinder  of  issue  by  the  parties, 
or  by  the  service  of  a  summons. 

2  B.  S.  227,  IS  11.  12  and  13  (2  Edm.  248). 

I  2877.  rAm*4«  1904.1    Contents  of  summoni** 

The  summons  must  be  directed,  generally,  to  uny  constable  of 
the  county  where  the  justice  resides;  and  it  must  command  him 
to  summon  the  defendant  to  appear  before  the«  justice,  at  a  place 
specified  therein,  to  answer  the  complaiox  of  the  plaintiff  in  a 
civil  action.  Where  the  summons  is  accompanied  with  an  order 
to  arrest  the  defendant,  it  must  be  made  returnable  immediately 
upon  the  arrest  of  the  defendant,  within  twelve  days  after  the 
day  when  it  was  issued;  in  every  other  case,  it  must  be  return* 
able  at  a  time  therein  specified,  not  less  than  six  nor  more  than 
twelve  days  after  the  day  when  it  was  issued.  A  summons 
shall  not  be  made  returnable  on  a  legal  holiday. 

Id.,  I  14,  am'd;  L.  1904,  ch.  90.     In  effect  Sept.  1,  1904. 

f  2878.  Service  of  ■amnions. 

Personal  service  of  the  summons  must  be  made  by  delivering 
a,  copy  thereof  to  the  defendant;  except  where  it  is  specially  pre- 
scribed in  this  chapter  that  personal  service  may  be  made  by 
delivering  a  copy  to  another  person.  Where  service  of  a  sum- 
mons is  personal,  it  must  be  made  at  least  six  days  before  the 
time  of  appearance  specified  therein;  except  where  it  is  accom« 
panied  with  an  order  of  arrest. 

Id.,  §  16.  am'd. 

I  2870.  [Am'd,  1904.]    Id.|  npon  m  eorpovntlon. 

Where  the  defendant  to  be  served  is  a  corporation,  or  person, 
company  or  partnership  doing  business  in  another  county  than 
that  in  which  he  or  it  resides,  the  summons  may  be  personally 
served  upon  it  or  him  by  delivering  a  copy  thereof  to  am  officer, 
managing  agent  or  person  to  whom  a  copy  of  the  summotis  in  an 
action  brought  against  the  corporation  in  the  supreme  court 
might  be  delivered  as  prescribed  in  sections  four  hundred  anfl 


Ihirty-ore  and  four  hundrfd  aad  thirty-two  of  this  act,  or,  to 
any  director,  managing  agent  or  trustee  of  the  corporation,  per- 
tum,  partnership  or  company  by  whatever  official  title  he  pr  it 
is  called. 

Go.  Proc.  «  64;  U  1847,  ch.  470,  f  46  (4  Edm.  687);  L.  1804,  ch.  627.       la 
effect  April  29,  1904. 

I   S880.    [Ain'd,    190O.]    Id.|   speelal   proTifllOA   relAtf^c    -to 

railroad  corporations. 

Where  the  defendant  to  be  served  is  a  railroad  corporation, 
and  no  officer  thereof  resides  in  the' county,  to  whom  a  copy   of 
the  summons  may  be  delivered,  as  prescribed  in  the  last  section, 
it  may  be  personally  served,  by  delivering  a  copy  thereof  to    a 
local    superintendent    of    repilirs,    freight    agent,    agent    to    sell 
tickets,    or   station    keeper   of   the   corporation,    residing  in    the 
county;   unless,    at   least   thirty   days   before  it   was  issued,    the 
corporation  had  filed,  in  the  office  of  the  clerk  of  the  county,  a. 
written  instrument,  designating  a  person  residing  in  the  county, 
upon  whom  process  to  be  issued  by  a  justice  of  the  peace  against 
it,  may  be  served:  in  which  case,  the  -summons  may  be  p^rsoiiT 
ally  served  by  delivering  a  copy  to  th^  person  so  designated. 
L.  1864,  oh.  3K,  tt  14, 15  (8  Bdm.  MS);  L.  1800.  oh.  siu^la  eiree«iSept  1, 1900. 

I  2881.  [Am'dy  18t>5,  1905.]  Id.;  relating  to  expresn,  Insmr- 
ance  and  telegrrapli  companleii. 

Where  the  defendant  to  be  served  Is  a  corporation,  associatiop, 
ptirtnership  or  person  doing  bnsinesB  in  the  state  as  an  express 
company,  an  insurance  company,  or  a  telegraph  company,  and  no 
person  resides  in  the  county  to  whom  a  copy  of  the  summons  may 
be  delivered,  as  prescribed  in  the  foregoing  sections  of  this  article, 
it  may  be  personally  served  on  the  express  company  by  delivering" 
a  copv  thereof  to  any  local  or  general  agent  to  receive  freight  or, 
parcels,  route  agent,  or  messenger  of  the  defendant,  residing  in 
the  county,  and  on  any  insurance  company  by  delivering  a  copy 
thereof  to  any  local  or  general  agent  of  the  defendant,  residing 
in  the  county,  and  on  any  telegraph  company  by  delivering  a  copy 
thereof  to  any  office  manager  of  the  defendant,  residing  in  the 
county;  unless  at  least  thirty  days  before  it  was  issued,  the  defend- 
ant had  filed  in  the  office  of  the  clerk  of  the  county,  a  written 
instrument,  designating  a  person  residing  in  the  county,  upon 
whom  process  to  be  issued  by  a  justice  of  the  peace  against  the 
defendant  may  be  served;  in  which  cane  the  summons  may  be 
personally  served  by  delivering  a  copy  thereof  to  >the  person  so 
designated. 

L.  1895,  ch.  34»;  L.  1908,  oh.  211.    In  effect  Sopt.  1,  19o5. 

I  2882.  LaMt  two  iiectlons  qaallfled. 

Where  a  person  has  been  designated,  as  prescribed  in  either 
of  the  last  two  sections,  and  the  designation  has  been  revoked,  or 
It  appears,  by  affidavit  or  the  return  of  the  constable,  to  whom 
a  summons  has  been  duly  delivered  for  service,  that  the  person 
designated  is  dead,  or  has  ceased  to  reside  within  the  county;  or 
that  he  cannot,  after  due  diligence,  be  found  within  the  county, 
so  as  to  deliver  a  copy  of  the  summons  to  him;  the  original  sum- 
mons, or  the  second  or  third  summons,  issued  as  prescribed  in  the 
next  section,  may  be  served  as  if  the  designation  had  not  been 
made.  Such  a  designation  may  be  revoked  by  a  writing,  executed 
and  filed  in  like  manner  as  required  for  the  purpose  of  making 

the  designation. 
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1  2888.    SceQnd  and  tUlrd  «aaftaiO]ia|  efleet  thereof. 

Where  it  appears,  bj  the  return  of  the  constable,  to  whom  a 
summons  has  been  dttly  deliyered  for  serriee,  that  it  was  not 
served,  for  an^  cause,  a  second  summonsb  may  be  issued  by  the 
same  justice,  m  the  same  action,  within  twenty  days  after  the 
lirst  summons  was  issued;  and,  upon  the  like  return  thereof,  a 
third  summons  may  be  issued,  within  twenty  days  after  the  sec- 
ond was  issued.  The  second  or  the  third  summons,  as  the  case 
may  be,  relates  back  to  the  time  when  the  first  summons  was 
issued;  and  with  respect  to  all  proceedings  before  actual  service, 
the  service  thereof  has  the  same  effect,  as  if  the  first  summons 
had  been  seasonably  served.  For  the  purpose  of  issuing  a  new 
summons,  as  prescribed  in  this  section,  a  previous  summons  may 
be  returned  upon  the  sixth,  or  any  subsequent  day,  before  the 
return  day  thereof. 

9  2884.  Where  name  of  defendant  i»  unknown* 

Where  the  plaintiff  is  ignorant  of  the  name,  or  part  of  the 
name  of  a  defendant,  that  defendant  may  be  designated  in  the 
•summons,  and  in  any  other  process  or  proceeding  in  the  action,  by 
a  fictitious  name,  or  by  so  much  of  his  name  as  is  known,  adding 
a  description,  identifying  the  person  intended.  The  person  so 
designated  must  thereupon  be  regarded  as  a  defendant  in  th« 
action,  and  as  sufficiently  described  therein  for  all  purposes. 
When  his  name,  or  the  remainder  of  his  name,  becomes  known, 
the  justice,  before  whom  the  action  is  x^ending,  must  amend  the 
proceedings  already  taken,  by  the  insertion  of  the  true  or  full 
name,  in  place  of  the  fictitious  name,  or  part  of  a  name;  and  all 
subsequent  proceedings  must  be  taken  under  the  name  so  in- 
serted. 

2  R.   S.  274.  fi  282  (2  Edm.  S82). 

i  2885.  Return  of  summonii. 

A  constable,  who  serves  a  summons,  must,  at  or  before  the  time 
when  the  same  is  returnable,  make  and  dellvei-  to  the  justice  a 
written  return  thereof,  under  his  hand,  stating  the  time  when,  and 
the  manner  in  which,  he  served  it.  A  constable  who  fails  season- 
ably to  serve  a  summons,  delivered  to  him  for  service,  must  make 
a  written  return  thereof  under  bis  hand,  stating  that  it  was  not 
served,  and  the  reason  why  he  failed  to  serve  it. 
2  B.  8.  228,  i  Id  (2  Idiii.  244). 
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ARTICL.12    SESCOND. 

Appearance  of  parties. 

Sec.  28S6.  Parties  mnjr  appear  in   person  or  by  attorney. 

2887.  Guardian  nd  litem  for  lulant  plalntlfT. 

2888.  Id. :   for  Infant  defendant. 

2889.  \\7iJ'u   constable,   or   law   partner  or  clerk   of  Jnsticc  may  not  act 

ns  attorney. 
2800.  Authority  of  attorney ;  how  proved. 
2891.   PlHlntifT   to   prove  his   case,    except    where   a  verified   complaint   Is 

Rcrveil. 
2^92,  Defendant   may  offer   to   compromise;    proceedlnifs   thereupon. 
2S9.1.  Ju'ttice  to  wait  one  hour. 

S   2H86.   Parties    may    appear    In    person    or   by    attorney. 

A  partj'  to  an  action  before  a  juBtico  of  the  peace,  who  i»  of 
full  age,  may  appear  and  prosecute  or  defend  the  same,  in  person 
or  by  attorney,  at  hi.s  election,  unless  he  has  been  judicially  de- 
clared  to   be   incompetent   to   manage   his   affairu. 

2  R.   S.  232,  H  39  and  41    (2  E<1m.   248). 

f  2887.  Guardian  ad  litem  for  Infant  plalntlll. 

Before  a  summons  is  issued  in  behalf  of.  or  an  iss\ie  is  joined 
without  summons  by,  an  infant  plaintiflf.  the  justice  must  ap- 
point a  competent  and  responsible  person,  nominated  l>y  th? 
plaintiflf  or  his  general  guardian,  to  appear  as  his  guardian  for 
the  purpose  of  the  action.  The  written  consent  of  the  person  so 
appointetl  must  be  filed  with  the  justice,  before  his  appointment. 
The  guardian  so  appointed  is  responsible  for  the  costs. 

Id.,   t  40    (2  Edm.  248). 

i   2888.   id.;   for  Infant  defendant. 

After  the  service  and  return  of  a  ^;ummons  against  an  infant 
defendant,  no  other  proceeding  shall  be  taken  in  the  acti«m  until 
a  person  has  been  appointed  to  appear  as  his  guardian  f<ir  th«» 
purpose  of  the  action.  Upon  the  nomination  of  the  defendant, 
the  justice  must  appoint  a  proper  person  for  that  purpose.  If  th«» 
defendant  does  not  appear  upon  the  return  of  the  summons,  or  if 
he  neglects  or  refuses  to  nominate,  the  justice  may,  on  the  ap- 
plication of  the  plaintiff,  appoint  any  proper  person  as  his  guard- 
ian. The  written  consent  of  the  person,  so  appointed,  must  be 
filed  with  the  justice  before  his  appointment.  The  guhrdian  so 
appointed  is  not  responsible  for  any  costs. 

Id..   M  42  and  4.^ 

}  28HA.  TAnrd.  1009.1  IVhen  constable  or  law  partner 
or  eierlc  of  Justice   may  not  act  as  attorney. 

Subject  to  the  provisions  of  sections  two  hundred  and  seventy- 
one  and  two  hundretl  an<l  seventy-two  of  the  penal  law,  any 
person,  other  than  the  constable  who  servwl  the  summons  or  the 
venire,  or  the  law  partner  or  clerk  of  the*  justice,  may  be  the  at- 
torney for  a  party  to  an  action  before  a  justice  of  the  peace. 

Id.,  1  44:  L.  1S04.  rh.  421  (G  Edm.  205).  Am'd  by  L.  1900.  eh.  C5. 
I  .3.  Sf^e  noto  SI  of  notes  of  Board  of  Statutory  rons<»l1datloTi  at  end  of 
code. 

I   2HfM>.    Authority   of  nttornej  :  lio^v  prctved. 

The  attorne^-'s  authority  may  Ix-  conferre<l  orally  or  in  writing, 

but  the  justice  shall  not  stilTer  n  person  to  appear  as  an  attorney, 

unless  his  authority  is  admitted  by  the  adverse  party,  or  proved 

by  the  affidavit  or  o»*al  testimony  of  himself,  or  another. 

,     Id.,  i  45. 
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I  2891.   [Am*d,   1000.1       Plaintill  to  pro^'C    hU  case,    except 
where  »  verllied  ct*inpiAiiit  la  serv*  d. 

If  a  defendant  fails  to  appear  and  answer,  the  plaintiff  cannot 
recover  without  proving  his  case,  except  in  an  action  which  has 
been  commenced  by  the  service  of  a  summons  and  verified  com- 
plaint as  provided  by  section  twenty-nine  hundred  and  thirty-six 
of  this  code;  in  such  action,  in  case  the  defendant  fails  to  an- 
swer said  complaint,  as  provided  by  section  twenty-nine  hundred 
and  thirty-eight  of  this  code,  at  the?  time  of  the  return  of  said 
summons  he  shall  be  deemed  to  have  admitted  the  allegations  of 
the  complaint  as  true,  and  the  court  shall,  upon  filing  the  sum- 
mons and  complaint,  with  due  proof  of  service  thereof,  enter 
judgment  for  the  plaintiff  and  agaiust  the  defendant,  for  the 
amount  demanded  in  such  complaint,  with  costs,  without  further 
proof. 

Co.  Proc.,  S  64,  subd.  8;  L.  10O6,  ch.  201.    In  elTect  Si'pt.   1,   1006. 

f  2802.  Defendant  may  otfer  to  eompromlaei  proceed  In^a 
tlierenpon. 

Except  in.  an  action  to  recover  a  chattel,  the  defendant  may, 
upon  the  return  of  the  summons  and  before  answering,  tile  with 
the  justice  a  written  offer  to  allow  judgment  to  be  taken  agaiust 
him  for  a  sum  therein  specified,  with  costs.  If  there  are  two  or 
more  defendants,  and  the  action  can  be  severed,  a  like  offer  may 
be  made  by  one  or  more  of  the  defendants  against  whom  a  sci>- 
arate  judgment  may  be  taken.  If  the  plaintiff  thereupon,  before 
taking  any  other  proceeding  in  the  action,  files  with  the  justice 
a  written  acceptance  of  the  offer,  the  justice  must  render  judg- 
ment accordingly.  If  an  acceptance  is  not  filed,  the  offer  cannot 
be  given  in  evidence  upon  the  trial;  but,  if  the  plaintiff  fails  to  ob- 
tain a  more  favorable  judgment,  he  cannot  recover  costs  from  the 
time  of  the  offer,  and  must  pay  the  defendant's  costs  from  that 
time. 
Id.,  part  of  snbd.  15. 

S  2803.   Jmitiee  to  -vrait  one  hoar. 

TTpon  the  return  of  a  summons  duly  served,  *h«»  iustice  must 
wait  one  hour,  after  the  time  specified  therein  for  it»  return,  uii-  ' 
less  the  parties  sooner  appear. 

2  R.  S.  233,  i  46  (2  Edni,  240),  atn'd. 
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ARTICLS:  THIRD. 

Order  of  arrest. 

Sec.  2894.  Order  of  arrest;  In  what  cases  It  may  be  granted. 

2896.  Id.;  In  what  actions. 
2806.  Id. ;  upon  what  papers. 

2897.  Id. ;  Us  contents. 

2898.  Duty  of  constable. 

2899.  Return.     When  plaintiff  notified  must  appear. 
290).  Constable  to  keep  defendant  in  custody. 

2901.  Motion  to  discharge  from  arrest. 

2902.  Effect  of  discharging  defendant. 

2903.  When  plaintiff  must  prove  extrinsic  facts. 

2904.  Privilege  from  ari'est. 

S  2804.  Order  of  arrest;  In  -wkat  cases  it  may  be  vranted. 

At  the  time  when  the  summons  is  issued,  in  an  action  specifietl 
in  the  nest  section,  the  justice  who  issues  the  summons  must,  ui>on 
the  application  of  the  plaintiff,  and  upon  compliance  by  him  with 
the  provisions  of  this  article,  grant  an  order  for  the  arrest  of 
the  defendant,  in  either  of  the  following  cases: 

1.  Where  the  defendant  to  be  arrested  is  not  a  resident  of 
the  county. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  county;  or,  if 
there  are  two  or  more  plaintiffs,  where  all  are  non-residenia 
thereof. 

3.  Where  it  appears  to  the  satisfaction  of  the  justice  by  the 
aflidavit  of  the  plaintiff  or  another  person,  that  the  defendant  is 
about  to  depart  from  the  county,  with  intent  not  to  return' 
thereto. 

But  such  an  order  cannot  be  granted,  where  the  defendant, 
•igainst  whom  it  is  applied  for,  is  a  female. 

2  R.  S.  228.  §  17  (2  Edm.  244);  2  R.  S.  253,  |  158  (2  Edm.  270). 

S  2896.  Id.;  In  what  actions. 

An  order  of  arrest  shall  not  be  granted,  except  where  the  ac- 
tion is  brought  for  one  or  more  of  the  following  causes: 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury,  of  which  a  jus- 
tice of  the  peace  has  jurisdiction;  an  injury  to  property,  including 
the  wrongful  taking,  detention,  or  conversion  of  personal  p  operty; 
misconduct  or  neglect  in  office,  or  in  a  professional  employment; 
fraud;  or  deceit.  But  this  subdivision  does  not  apply  to  a  claim 
for  damages  in  an  action  to  recover  a  chattel. 

3.  To  recover  for  money  received,  or  to  recover  a  chattel: 
where  it  appears  that  the  money  was  received,  or  that  the  chat- 
tel was  embezzled  or  fraudulently  misapplied,  by  a  public  officer, 
or  by  an  attorney,  solicitor,  or  counsellor,  or  by  an  officer  or 
agent  of  a  corporation  or  banking  association,  in  the  course  of  his 
employment;  or  by  a  factor,  agent,  broker,  or  other  person  in  a 
fiduciary  capacity. 

Substituted  for  L.  1831,  part  of  §S  30  and  31   (4  Edm.  472). 

I  2890.  Id.;  upon  'wbat  papers. 

Where  it  appears  to  the  justice,  by  the  affidavit  of  the  plaintiff 
or  another  person,  that  a  sufficient  cause  of  action  exists,  against 
the.  defendant,  and  that  the  case  is  within  the  provisions  of  the 
last  two  sections,  he  must  grant  the  order  of  arrest.  But  before 
granting  it,  he  must  require  a  written  undertaking  to  the  defend- 
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■nt,  oQ  the  part  of  Ihe  pIniDtiff,  wilh  one  or  more  BUretlee,  ap- 
proved by  tLe  jUKtice,  ta  the  efFm^t  ihat,  if  ihe  dcfeiidiiDt  re- 
covers judgment,  tht  plaintiff  tvill  pn;  all  costs  which  lanj  be 
■tvai'il^Q  lu  tliii  ilereiiditui,  aud  nil  duiuut;''')  which  he  iiiiiy  Biifituiu 
by  vcam.n  of  ihe  arroHt,  not  eieepdiug  ihi?  mini  specified  in  the 
anderluklnK  wliicb  muxt  be  at  least  oue  hundred  diillurs. 

Subatltiiled  lit  3  tt.  S.  EXT,  336.  part  ot  tl  H  upd  Ifi  (a  Kdm.  M«). 

I  S8BT.  Id.)  lis  cOBteatB. 

The  order  itiiitt  be  subHcribed  by  tbe  justice  aod  indorsed  upon 
or  attached  to  the  aiiBiinous.  It  must  hricHy  recite  the  ground  of 
arreat:  aiid  it  must  direct  the  conelpble,  who  terFea  the  aummoDa, 
to  arrett  the  defendHut:  to  hriag  him  forthwith  before  the  juatice;  . 
•Dd  to  notifj-  the  plaintiff  <if  the  arrest,  if  he  can  do  so  tvith 
rfnsooable  ililigcnce. 

H„  (20,  .iq-d, 

I  S8»8.  Dul>-  ot  aonatnfalt. 

The  coDBiHble  muci,  ut  the  time  of  acrTing  the  siimmoiio,  exe- 
cute the  order  of  arre«t,  by  orrestiun  the  defendant,  and  taliinK 
kiw  forthtvitli  before  the  justice.  If  the  justice  is  abecnt,  or  un- 
able ID  tr;  the  action,  the  constable  must  forthwith  take  the  de- 
fendant before  another  justice  of  the  same  town  or  city:  irbo  . 
must  take  cujcuizance  af  the  action,  and  proceed  therein,  as  if  the 
snmmona  hnci  been  issued,  and  tbe  onlcr  ot  arrest  had  been 
(ranted  by  him. 

Id.,  Itl.am-H. 

I  aR99.  Hetnrn.    tVliFn   plnlntlS  nollfled  miiiit   appeiiF. 

The  conHtiible,  executinB  the  order  of  arrest,  must  forthwith 
deliver  1o  Lbe  junitice  the  order,  and  a  written  relurn  thereto, 
tinder  his  hand,  Slating  the  niuuner  in  which  he  hnd  executed  it 
and  either  that  he  hna  nntlBed  Ihe  plalntilT.  or  thnt  he  could  hot 
do  BO.  nitb  reanonalile  dilifcencb.  If  he  returns  that  he  has  no- 
tified the  plnirillff.  Ihe  latter  must  appear  within  one  hour  after 
the  defendant  iti  brought  before  the  juKtice:  otherwise  judgment 
of  nonsuit  must  be  rendered  against  him. 

I  KttOO.   CoBufable  to  keep  defendant  la  enatody. 

The  constable  executing  the  order,  or  another  conntnble.  br 
dltection  of  the  jualiee,  muat  keep  the  defendBnt  in  euBtod.v.  unlll 
he  Is  discharged  by  the  order  of  Ihe  justice,  or  judgment  is  ren- 
dered in  his  fnvor:  but  the  detention  shall  not,  in  any  case,  exceed 
twelve  hours  from  the  time  when  Ihe  defendant  is  brought  before 
the  justice:  unlesii.  within  that  time,  a  venire  is  issued,  or  thp 
trial  of  the  action  ia  commenced,  or  unless  either  is  delayed  wilh 
the  eipreas  assent  of  Ihe  defendant. 

I   aOOl.  Mollon   la  dlacbnrBC  tram   nrreat. 

A  defendant,  arreiifed  na  preccribed  in  this  article,  may,  wtthunt 
notice,  upon  the  appenrance  of  the  plaintiff  before  the  justice,  or 
nt  any  time  afterward  8  before  judgment,  upon  two  days' 
notice  given  personally  to  the  plaintiff,  or  to  his  agent  or  attor- 
ney who  appeared  for  him  before  the  justice,  apply  to  the  jiistire 
for  an  order.  dischnrcInK  him  from  the  arreat.  The  application 
may  be  founded  u]ion  the  papers  upon  which  tbe  order  of  urreit 
Tin 
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wftB  granted,  and  apon  the  complaint,  if  it  has  been  made.  The 
inatice  must  grant  the  application,  where  it  appears  that  the  caae 
is  not  within  the  proFiHions  of  sections  2894  and  2805  of  this  act. 
The  justice  must  also,  upon  the  defendant's  application,  grant 
an  order  discharging  him  from  arrest,  if  the  plaintiff  fails  to  take 
out,  from  the  justice,  an  execution  u]>on  a  judgment  in  his  faror, 
before  the  expiration  of  one  hour  after  he  is  entitled  thereto. 

S  2802.  Ellect  of  dlscharfflns  defendant. 

The  discharge  of  the  defendant  from  arrest,  before  judg- 
ment as  {n-escribed  in  the  last  section,  or  in  section  2963  of  this 
act,  does  not  affect  the  jurisdiction  of  the  justice  OTer  the  action, 
which  must  proceed,  as  if  it  had  been  commenced  in  the  ordinary 
manner.  His  discharge  from  arrest,  after  judgment,  as  prescribed 
in  the  last  section,  does  not  affect  the  execution. 

S  2908.  "Wlien  plaintiff  mnst  prove  extrinsic  facts. 

Where  an  order  of  arrest  hns  been  p:ranted  and  executed.  In  a 
case  specified  in  subdivision  third  of  section  2895  of  this  act,  the 
plaintiff  cannot  recover  upon  a  default,  and  the  defendant  is  en- 
titled to  judgment  upon  a  trial,  unless  the  plaintiff  establishes  all 
the  matters  of  fact,  which  are  required,  by  that  subdivision  to 
entitle  him  to  an  order  of  arrest. 

f  2904.  PrlTllese   from  arrest. 

This  article  does  not  abridge  or  otherwise  affect  a  privflege 
from  arrest  given  by  law,  or  a  right  of  action  for  the  breach 
thereiif.  A  privileged  person  is  entitled  to  be  diKcharged  from 
arrest,  by  tlu*  order  of  the  justice  before  whom  he  in  i)rought, 
upon  proof,  !»y  affidavit,  of  the  facts  entitling  him  to  a  dincharge; 
or  ho  may  apply  for  and  obtain  an  order  for  his  discharge,  as 
prescribed  in  section  0G4  of  this  act. 
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article:  fourth. 

Attachment  of  property, 

8ec.  2906.  In  what  tctloos,   warrant  of  attachment  may  b«  graatoft.  . 

2906.  Wliat  must  be  sbown  to  procure  a  warrant. 

2907.  Warrant;  form  and  contents  thereof. 

2908.  Undertaking. 

2909.  Warrant;  bow  executed. 

2910.  Senrlce  of  summons  and  warrant  upon  defendant. 

2911.  Undertaking  by  defendant;  re-delivery  to  him. 

2912.  Claim  by   cliUd  person;  bond  and  dvllTery   thereupon.- 

2913.  Action  upon  bond. 

2914.  When  defendant  may  prosecute  bond. 

2916.  Ketuni  of  warrant. 

2910.  Motion  to  yacate  or  modify  warrant,  etc. 

2917.  £ffect  of  yacatlnt;  warrant. 

2918.  Proceedings  where  summons  not  personally  aeryed. 

f  290S.  In  ^frhat  actions,  ^frarrant  of  attachmeat  tumy  b« 


In  an  action  brought  before  a  justice  of  the  peace  a  warrant 
of  attachment  against  the  property  of  one  or  more  defendants 
must  be  granted,  upon  the  application  of  the  plaintiff,  as  pre- 
scribed in  this  article,  where  the  action  is  brought  upon  a  judg- 
ment, or  to  recover  for  one  or  more  of  the  following  causes: 

1.  Breach  of  a  contract,  express  or  implied. 

2.  Wrongful  conversion  of  personal  property. 

3.  Any  other  injury  to  personal  property,  in  consequence  of  neg- 
ligence, fraud,  or  other  misconduct. 

Substitute  for  2  R.  S.  230,  part  of  Si  26,  27  and  28  (2  Edm.  246);  L.  1881, 
ch.   800,   I  34  (4   Edm.  473). 


I  2&06.  "Wliat  mvrit  be  shovrn  to  proeare  a  vravraat. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  justice  as  follows: 

1.  That  a  sufficient  cause  .of  action  exists  against  the  defendant, 
to  recover  damages  for  one  or  more  of  the  causes  specified  in  the 
last  section.  If  the  action  is  upon  a  judgment,  or  to  recover  for 
breach  of  a  contract,  the  affidavit  must  show  that  the  plaintiff  is 
entitled  to  recover  a  sum  stated  therein,  over  and  above  all 
counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation;  or  not  a 
resident  of  the  State;  or,  if  the  defendant  is  a  natural  person, 
and  a  resident  of  the  State,  that  he  has  departed,  or  is  about 
to  depart,  from  the  county  where  he  last  resided,  with  intent  to 
defraud  his  creditors,  or  to  avoid  the  service  of  a  summons;  or 
keeps  himself  concealed,  with  the  like  intent;  or,  if  the  defendant 
is  a  natural  person,  or  a  domestic  corporation,  that  he  or  it  has 
removed,  or  is  about  to  remove,  property  from  the  county  where 
the  defendant,  being  a  natural  person,  last  resided,  or,  being  a 
corporation,  last  kept  its  principal  office,  or  from  the  county  in 
which  the  action  is  brought,  with  intent  to  defraud  his  or  its  cred- 
itorH:  or  has  asBigned,  disposed  of.  or  secreted,  or  is  about  to 
assign,  dispose  of,  or  secrete,  property,  with  the  like  intent;  or  that 
the  defendant,  being  a  natural  person  of  full  np^o,  and  a  resident  of 
the  State,  has  been  continuously  without  the  United  States  for 
the  space  of  six  months  or  more,  immediately  before  the  applica- 
tion, and  either  that  he  has  not  made  a  designation  of  a  per- 
son, upon  whom  to  serve  a  summons  in  his  behalf,  sh  prescribed 
in  E>^ction  430  of  this  act,  or  that  service  upon  the  person  so 
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designated  cannot  be  made,  with  due  diligence,  in  the  county 
where  the  person  making  the  designation  resides. 

The  affidavit  must  be  filed  with  the  justice,  when  the  warrant 
IS  firranted 

2  R.  9.  m  part  of  i§  26,  27  and  28  (2  Edm.  246). 

I  2907.  l^'^arrant;  form  and  contents  thereof. 

The  warrant  must  be  granted  by  the  justice  who  issues  the 
summons,  at  the  time  when  the  summons  is  issued;  and  it  must 
be  indorsed  thereupon,  or  annexed  thereto.  It  must  be  subscribed 
by  the  justice,  and  must  briefly  recite  the  ground  of  the  attach- 
ment. It  must  require  th.e  constable,  to  whom  the  summons  is 
delivered,  to  attach,  on  or  before  a  day  specified  therein,  which 
must  be  at  least  six  days  before  the  return  day  of  the  summons, 
and  safely  to  keep,  as  much  of  the  defendant's  goods  and  chat- 
tels, within  his  county,  as  will  satisfy  the  plaintiff's  demand, 
with  the  costs  and  expenses,  and  to  make  return  of  his  proceed- 
ings thereon  to  the  justice,  at  the  time  when  the  summons  is 
r.eturnable.  The  amount  of  the  plaintiff's  demand  must  be  speci' 
fied  in  the  warrant,  as  stated  in  the  affidavit. 

Id.,  §  30,  am'd. 

k290S.  Undertaking. 
?fore  granting  the  warrant,  the  justice  must  require  a  written 
undertaking  t5o  the  defendant,  on  the  part  of  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  justice,  to  the  effect  that, 
if  the^  defendant  recovers  judgment,  or  the  warrant  of  attach- 
ment is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendant,  and  all  damaget;  which  he  may  sustain 
by  reason  of  the  atta-chment,  not  exceeding  th*  sum  specified  in 
the  undertaking,  which  must  be  at  least  two  hundred  dollars;  and 
that  if  the  plaintiff  recovers  judgment,  he  will  pay  to  the  de- 
fendant all  money  received  by  him  from  property  taken  by  virtue 
of  the  warrant  of  attachment,  or  upon  any  bond  given  therefor, 
over  and  above  the  amount  of  the  judgment,  and  interest  there- 
upon. 

Id.,  f  28,  am'd. 

fi  XOOO.  [Am'd,  1903.1  "Warrant i  how  executed;  perlrihable 
property  mar  be  sold. 

The  constable  to  whom  the  warrant  of  attachment  is  delivered, 
must  execute  it  at  least  six  days  before  the  return  day  of  the 
summons,  by  levying  upon  and  taking  into  his  custody  so  much 
of  the  goods  and  chattels  of  the  defendant,  not  exempt  from 
levy  and  sale  by  virtue  of  an  execution,  including  money  and 
bank  notes,  which  he  finds  within  his  county,  as  will  satisfy  the 
plaintiff's  demand.  \»  *th  the  costs  and  expenses.  He  must  safely 
keep  the  property  attached,  to  be  disposed  of  as  prescribed  in 
this  article,  and  must  immediately  make  an  inventory  thereof, 
stating  therein  the  estimated  value  of  each  item  or  article. 
Provided,  however,  if  property  attached  is  perishable,  the  jus- 
tice who  issued  the  warrant  may,  by  an  order  made  and  entered 
upon  his  docket,  and  with  or  without  notic<\  as  the  urgency  of 
the  case  in  his  opinion  re.iuires,  direct  the  constable  to  sell  s  ich 
property  at  public  auction,  and  thereupon  the  constable  muFt 
sell  it  accordingly.  A  certified  copy  of  the  order  directing  the 
sale  shall  be  delivered  to  such  constable.  Such  order  must  p-' 
scribe  the  time  and  place  of  the  sale,  and  noti  'e  thorpof  mrst  h- 
given  in  such  manner  and  for  such  time  ns  directed  by  the  order 
The  constable  shall  retain  in  his  hands  the  proceeds  of  such  sale 
until  the  final  determination  of  the  action. 

Id.,  1 81,  am'd;  L.  1881,  ch.  900, 1 88  (4  Edm.  478);  L.  1903,  eta.  822.   In  effect  Hay  9, 19a'{ 
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t  2010.  S«rTle«  of  ■tmtmoiiri  and  'vrarrant  npon  defendant. 

The  constable  must,  immediately  after  making  the  inventory, 
and  at  least  six  days  before  the  return  day  of  the  summong, 
serTe  the  summons,  together  with  the  warrant  of  attachment 
and  inventory,  upon  the  defendant,  by  d^^livering  to  him  per- 
sonally a  copy  of  each,  if  he  can,  with  reasonable  diligence,  be 
found  within  the  county;  or,  if  he  cannot  be  so  found,  by  leaving 
a  copy  of  each,  certified  by  the  constable,  at  the  last  place  of 
residence  of  the  defendant  in  the  county,  with  a  person  of  suit- 
able age  and  discretion;  or,  if  such  a  person  cannot  be  found 
there,  by  posting  it  on  the  outer  door,  and  also  depositing  an- 
other copy  in  the  nearest  post-office,  inclosed  in  a  sealed  post- 
paid wrapper,  directed  to  the  defendant  at  his  residence;  or,  if 
the  defendant  has  no  place  of  residence  in  the  county,  by  de- 
livering it  to  the  person  in  whose  possession  the  property  at- 
tached is  found. 

2  R.  S.  230,  I  31,  am'd  at  la  {  2900,  ante. 
S  2011.  UndertiUrtlnar  by  defendant;  re-deliverF  to  hint. 

The  defendant,  or  his  attorney  or  agent  in  his  behalf  may,  at 
any  time  before  judgment  is  rendered  in  the  action,  execute  and 
deliver  to  the  constable  an  undertaking  to  the  pluiutifif,  in  a  sum 
specified  therein,  at  least  twice  the  value  of  the  property  at- 
tached, as  stated  in  the  inventory;  with  one  or  more  sureties, 
approved  by  the  consta])le,  or  by  tbo  justice  who  issued  the 
warrant;  and  to  the  effect  that,  if  judgment  is  rendered  against 
the  defendant,  and  an  execution  is  issued  thereupon,  within  six 
months  after  the  giving  of  the  undertaking,  the  property  attached 
shall  be  produced  to  satisfy  the  execution.  Thereupon  the  con- 
stable must  re-deliver  the  property  to  the  defendant. 

Id..  S§  32,  34,  am'd. 

g  2012.  Claim  by  third  fieriion;  bond  and  dellTcry  there- 
upon. 

If  a  person,  not  a  party  to  the  action,  claims  any  property  at- 
tached, which  is  not  reclaimed  by  the  defendant,  as  prescribed  in 
the  last  section,  he  may,  at  any  time  after  the  seizure,  and  be- 
fore execution  is  issued  upon  a  judgment  rendered  in  the  action, 
execute,  and  file  with  the  justice,  a  bond  to  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  constable  or  by  the  j»R- 
tice;  in  a  penalty  at  least  twice  the  Tolue  of  the  proi^erty  claimed: 
and  conditioned  that,  in  an  action  upon  the  bond,  to  be  com- 
menced within  three  months  thereafter,  the  claimant  will  estab- 
lish that  he  was  the  general  owner  of  the  property  claime<l,  at 
the  time  of  the  seizure:  or,  if  he  fails  so  to  do,  that  he  will  pay 
to  the  plaintiff  the  value  thereof,  with  interest.  The  constable 
must  thereupon  deliver  the  property  claimed  to  the  claimant. 

Id.,  part  of  3$  33,  34.  am'd. 

§  20i:i.   Action  npon  bond. 

A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond  given 
as  prescribed  in  the  last  section,  must  award  to  him  the  value  of 
the  property  seized  and  delivered  to  the  claimant,  with  interest 
thereupim  from  the  time  of  the  delivery.  If  the  amount  so  re- 
eovered  exceeds  the  amount,  which  the  plainti^T  recovers,  in  the 
action  in  which  the  warrant  of  attachment  was  issued,  he  is 
Uable  to  the  defen<lant  in  that  action  for  the  excess. 

Id.,  part  of  §{  36  aud  37. 

I  2014.  When  defendant  nia.y  pronecnte  bond. 

If  the  warrant  of  attachment  is  vncated  or  annulled,  the  de- 
fendant may  maintain  an  action,  upon  the  bond  specitied  in  tbo 
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last  two  sections,  in  his  own  name,  in  the  same  manner  and 
with  the  like  effect,  as  the  plaintiff  might  hare  done,  if  the 
warrant  had  remained  in  full  force. 

2  R.  S.  230,  fi  38,  am'd. 

$  2916.  Return  of  i^arrant. 

The  constable  executing  the  warrant  of  attachment  must,  at 
the  timje  when  and  place  where  it  is  returnable,  make  a  return 
thereto,  under  his  hand,  stating  all  his  proceedings  thereupon. 
He  must  deliver  to  the  justice,  with  the  return,  each  bond  or 
undertaking  delivered  to  him,  pursuant  to  any  of  the  foregoing 
provisions  of  this  article,  and  a  certified  copy  of  the  inventory  of 
the  property  attached.  The  return  must  state  the  manner  in 
which  the  warrant  and  inventory  were  served,  and,  if  they  were 
served  otherwise  than  by  delivering  a  copy  thereof  to  ths  de- 
fendant personally,  the  reason  therefor,  and  the  name  of  the 
person  to  whom  the  copy  was  delivered,  unless  his  name  is  un- 
known to  the  constable;  in  which  case,  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

Id.,  i  35,  as  am'd;  L.  1831,  ch.  300,  §  36  (4  Edm.  473). 

S  2916.   Motion  to  vn<cate  or  modify  tvarrant,  etc*. 

A  defendant  whose  property  has  been  attached,  may,  up<m  the 
return  of  the  summons,  apply  to  the  justice,  who  issued  the  war- 
rant of  attachment,  to  vacate  or  modify  it,  or  to  increase  the 
plaintiff's  security.  Such  an  ai)plication  may  be  founded  ui)on 
the  papers  upon  which  the  warrant  was  granted;  or  upon  proof, 
by  atlidavit,  on  the  part  of  the  defendant;  or  upon  both.  If  it 
is  founded  upon  proof  on  the  part  of  the  defendant,  it  may  be 
opposed  by  new  proof,  by  affidavit,  upon  the  part  of  the  plaintiff, 
tending  to  sustain  any  ground  for  the  attachment,  recited  in  the 
warrant,  but  no  other.  The  justice  may,  upon  the  return  of  the 
summons,  or  at  any  other  time  to  which  the  action  is  adjoum.ed, 
vacate  the  w^arrant  of  attachment  upon  his  own  motion,  if  he 
deems  the  papers,  upon  which  it  was  granted,  insufficient  to 
authorize  it. 

S  2917.  Bflect  of  vaentlnflr  -wiurrant. 

Vacating  the  warrant  of  attachment  does  not  affect  the  juris- 
diction of  the  justice  to  hear-  and  determine  the  action,  where 
the  defendant  has  appeared  generally  in  the  action;  or  where  the 
summons  was  personally  served  upon  him;  or  where  judgment 
may  be  taken  against  him,  as  being  indebted  jointlj'  with  another 
defendant,  who  has  been  thus  summoned,  or  has  thus  api)eared. 
In  every  other  rase,  the  justice,  who  vacates  a  warrant  of  attach- 
ment against  the  property  of  a  defendant,  must  dismiss  the  ac- 
tion as  to  him. 

S  2918.  ProceedinsTM  -where  snmmonM  not  perHonally 
served. 

Where  the  defendant  has  not  appeared,  and  the  summons  has 
not  been  personally  served  upon  him,  and  property  of  the  defend- 
ant has  been  duly  attached  by  virtue  of  a  warrant,  which  has  not 
been  vacated,  the  justice  must  proceed  to  hear  and  determine 
the  action;  but,  in  an  action  substMinently  brought,  the  judgment 
is  only  presumptive  evidence  of  indebteflness,  and  the  defendant 
is  not  barred  from  any  countenjjiim  against  the  plaintiff.  The 
execution,  issued  upon  a  judgnuMit  so  rendered,  must  require  the 
constable  to  satisfy  it  out  of  the  property  so  attached,  without 
containing  a  direction  to  satisfy  it  out  of  any  other  property. 

L.  1831,  ch.  300,  f  39  (4  Edm.  474). 
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A&TICIiE   FIFTH. 

Beplevin. 

Sec.  2dl9.  When  action  tor  a  chattel  may  be  brousbt. 

2920.  Plaintiff  may  procure  replevin;  alfidavlt  aud  undertaking. 

10^21.  UequiBitlon. 

2922.  Id.;  how  executed.    Serrlce  of  suumons,  etc. 

2U23.  Uetuin  of  codh table. 

2924.  Defendant  may  except  to  aoreties;  proceedings  thereon, 

2925.  Defendant  may  leclalm  chattel;  proceedings  Ibeieon. 

2926.  Justilication  of  8ui«tles. 

2927.  Wben  and  to  wbom  constable  must  deliver  chattel. 

2928.  Penalty  for  wi-oug  delWery  by  constuble. 

2929.  Claim  of  title  by  tblrd  person. 

2930.  Defendant  may  demand  Judgment  for  return. 

2931.  Proceedings  In  tbe  action;  action  upon  unuertuking. 

2932.  Proceedings  when  summons  not  perHOually  t^erved. 

2933.  When  action  not  affected  by  fulluie  to  replevy. 

S  2010.  'Wheii  action  for  ft  chattel  nuky  be  bronslit. 

An  action  to  recover  a  cbnttci,  with  or  wiilioiit  damages  for  tlie 
wrongful  taking,  withholding,  or  detention  thereof,  can  be 
brought  before  a  justice  of  the  pence  of  the  county  in  which  the 
chattel  is  found,  in  n  case,  and  subject  to  the  qualifications,  soeci- 
fied  in  sections  1C80.  1600.  1691,  and  1692,  and  subdiTisiott 
seventh  of  section  2862  of  this  act. 

Substituted  for  Co.  Proc,  8  03,  subd.  10,  am'd;  L.  1800.  ch.  131,  f  4. 

I  2020.  Plalntlir  may-  procure  repleTin;  aflldavlt  aad 
under  taki  nar. 

The  plaintiff  may,  at  the  same  time  when  the  summons  is  is- 
sued, but  not  afterwards,  require  the  chattel  to  be  replevied,  as 
proscribed  in  this  ariiclo.  For  that  purpose,  he  must  deliver  to 
the  justice  an  affidnvit  and  nn  undertaking,  similar,  in  all  re- 
spects, to  the  affidavit  and  undertaking  requir*»d  to  be  delivered  to 
a  sheriff, -«s  prescribed  in  sections  1695,  1697,  1699,  and  1712  of 
this  act;  except  that  the  sureties  in  the  undertaking  must  be 
approved  by  the  justice. 

L.  1831,  cb.  300.  fiS  2.  3  and  4  (2  Edm.  235;  6  Id.  134). 

i  2021.  Requisition. 

Upon  receiving  the  affidnvit  and  undertaking,  the  justice  must 
indorse  upon  or  attach  to  the  affidavit  a  written  requisition,  sub- 
scribed by  him,  requiring  the  constable,  to  whom  the  summons 
is  delivered,  to  replevy  the  property  described  in  the  affidavit,  on 
or  before  a  day  specified  in  the  requisition,  which  must  be  at  least 
six  days  before  the  return  day  of  the  summons.  The  affidavit  and 
requisition  must  be  delivered  to  the  constable,  with  the  summons. 

Id.,  part  of  9  4.  am'd. 

S  2922.  Id.)  hovF  executed.    Service  of  ■ummons,  etc. 

The  constable  must  execute  the  requisition,  ns  a  sheriff  is  re- 
quired to  execute  a  requisition,  in  nu  action  brought  to  recover 
a  chattel,  as  prescribed  in  sectiors  1700.  1701,  nnd  1702  of  this 
act;  except  that  he  must  serve  the  sumirous.  affidnvit.  and  re- 
quisition within  the  time  and  in  the  manner  prescribed,  by  section 
2910  of  this  act,  for  the  service  of  a  summons,  warrant  of  at- 
tachment, and  invei.tory. 

Id.,  part  of  i  5. 
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I  8923.  Return  of  conatAble, 

•  The  constable  must,  on  or  before  the  return  dny  of  the  suin- 
mons,  make  a  return  to  the  requisition,  under  his  hand,  stating  all 
his  proceedings  thereupon;  and  file  it,  with  the  uthdavit  and  r<^ 
Quisition,  with  the  justice.  The  return  must  state  the  manner  iu 
which  the  summons,  affidavit,  and  requisition  were  served;  and,  if 
thej  were  served  otherwise  than  by  delivering  the  requisite  copies 
to  the  defendant  personally,  the  reason  therefor,  and  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unless  his  name  is 
unknown  to  the  constable;  in  which  case,  the  return  must  describe 
him  BO  as  to  identify  him,  as  nearly  as  may  be. 

L.  1831»  cb.  aOO,  part  of  S  6. 

I  2024.  Defendant  may  exeept  to  ffnretiesi  proeeedlnys 
tliereon. 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least 
two  days  before  the  return  day  of  the  summons,  the  defendant, 
unless  he  requires  a  return  of  the  chattol,  may  serve  upon  the 
plaintiff,  or  upon  the  constable^  a  written  notice  that  he  excepts  to 
the  plaintiff's  sureties;  otherwise  he  is  deemed  to  have  waived  all 
objections  to  them.  If  such  a  notice  is  served,  the  sureties  must 
justify  upon  the  return  of  the  summons:  or  the  plaintiff  must  then 
give  a  new  undertaking,  to  the  some  effpct  as  the  original  under- 
taking, with  other  sureties,  who  must  then  appear  and  justify  be- 
fore the  justice. 
Id..  S  0.  am'd. 

I  2925.  Defendant  may  reclalna  chattel;  prooeedlnffs 
thereon. 

At  any  time  before  the  return  day  of  tho  summons,  the  defend- 
ant may.  if  he  does  not  except  to  the  plaintiff's  sureties,, Ferre  upon 
the  justice  a  notice  that  he  requires  the  return  of  the' chattel  re- 
plevied. With  the  notice  he  must  deliver  to  the  justice  an  affi- 
davit and  undertaking,  Fimilur,  in  all  rrspfcis.  to  those  "cquireil 
to  be  given  by  a  defendant  upon  requiring  a  return  of  a  chattel, 
as  prescribed  in  sections  1704  and  1712  of  this  act,  omitting  the 
provision  in  the  undertaking,  "  or  if  the  nation  abates  in  conse- 
quence of  the  defendant's  death.*'  The  sureties  in  the  undertak- 
ing must  justify  before  the  justice  upon  the  return  of  the  sum- 
mons. If  the  plaintiff  has  stated  separately  in  his  affidavit  the 
value  of  one  or  more  chnttrls  or  classes  of  chattels,  as  prescribed 
in  section  1697  of  this  act,  the  defendant  may  require  a  delivery 
of  part  of  the  property  replevies!,  as  prescribeil  in  that  section. 

W.,  I  7. 

I  2920.  Jnritifieatlon  of  snretlea. 

Szcept  as  otherwise  expressly  prescribed  in  this  article,  the  ex- 
amination and  quulitications  of  the  sureties,  and  the  allowance  of 
the  undertaking,  ur>on  a  justification  pursuant  to  either  of  the  last 
two  sections,  must  be  the  snme  as  upon  a  justification  of  bail,  aa 
prescribed  in  sections  570,  580.  and  581  of  this  act,  substituting  the 
justice  for  the  judge;  but  after  Fuch  nllownnce,  the  undertaking 
must  be  filed  with  the  justice.  The  constable  is  thereupon  exone- 
rated from  liability. 

Id.,  §  8. 
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I  JMMIT.  IVhMi  aua  to  wkom  oonstMble  nmat  doltvor 
cliattel. 

If  the  defendant  neitiier  exceptn  to  the  plaintiff's  sureties,  nor 
requires  the  return  of  a  chattt^l,  within  the  time  prescribed  for  that 
purpose;  or  if  lie  fuils  to  nrueiu'e  tiie  nlluwauce  of  his  uudertakin?; 
or  if  the  phiintiff,  after  the  defondant  has  excepted  to  his  sureties, 
duly  procures  the  allowance  of  Iiis  undcrtnliiiijr,  the  constable 
must,  except  in  the  c&bo  specillcd  iu  tlio  next  section  but  one,  im- 
mediately  deliver  the  chattel  to  the  plaintiff.  If  the  plaintiff, 
after  the  defendant  has  excepted  to  liis  sureties,  fails  to  procure 
the  allowance  of  his  undertaking;  or  if  the  defendant,  after  he  has 
required  the  return  of  the  chattel,  procures  the  allowance  of  his 
undertaking,  the  constable  must  immediately  deliver  the  chattel 
to  the  defendant. 
Sabfltltnted  for  L.  1881.  cb.  900,  {Mirt  of  f  7. 

f  2028.  Penaltr  for  Trrons  dellverir  bT  eonntalile* 

A  constable  who  delivers  to  either  party,  without  the  consent 
of  the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in 
the  last  section,  or,  by  virtue  of  an  execution  issued  upon  a  judg- 
ment in  the  action,  forfeits  to  the  party  aggrieved  the  sum  of 
one  hundred  dollars;  and  is  also  liable  to  him  for  all  damage^ 
which  he  sustains  thereby. 

I  2029.  Claim  of  title  by  third  peraon. 

The  provisions,  regulating  the  proceedings,  where  a  person,  not 
a  party,  claims  property  which  has  been  replevied,  ana  the  rights 
of  such  a  person,  and  of  the  sheriff,  as  prescribed  in  sections 
1709,  1710,  1711,  and  1712  of  this  act,  apply  to  a  like  case  in  an 
action,  brought  as  prescribed  in  this  article,  substituting  the  con- 
stable for  the  sheriff;  exceit  that  service  of  a  notice  and  of  a 
copy  of  the  claimant's  affidavit,  upon  the  plaintiff's  attorney,  as 
prescribed  in  section  1709,  must  be  made,  either  upon  the  plain- 
tiff personally,  or  upon  the  attorney  who  appears  for  him  before 
the  justice;  and  that  the  sum  specified  in  the  undertaking,  given 
by  the  plaintiff  to  the  constable,  need  not  exceed,  in  any  case, 
three  hundred  dollars. 

Id.,  8  9.     Bee  Co.  Proc,  {  210. 

I  2030.  Defendant  mny  demand  Judgment  for  return. 

Where  a  chattel  has  Iwefi  replevied,  and  the  defendant  has  not 
required  the  return  thereof,  pending  the  action,  as  prescribed  in 
the  foregoing  scotiouH  of  this  artlrli»,  he  may  in  his  answer, 
demand  judpin^nt  for  tho  rotnm  tliereof.  eithor  with  or  without 
damages  for  the  taking,  withholding,  or  detention. 

Id.,  *"  11. 

I   2031.    ProceiMllnffs    in    tlie   action  {   action    npon   nnder- 

taklnff. 

Section  1373.  section  1731.  excluding  subdivision  first  thereof, 
and  sections  1722.  1726,  1730,  1732,  1733,  1734,  and  1735  of  this 
act  substituting  the  constable  for  the  sheriff,  apply  to  the  pro- 
ceedings in  an  action  in  a  justice's  court  to  recover  a  chattel,  and 
to  an  action  against  the  sureties  in  an  undertaking  given  thereip^ 
except  as  otherwise  specially  prescribed  in  this  chapter. 

Subrtitnted  for  Id.,  9  10.  ^^^ 
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•ervfd. 

Where  the  defeudant  does  not.  appear,  and  the  summons  has  not 
been  personally  served  upon  him,  and  a  chattel,  or  part  of  a 
chatt el,  to  recover  which  tlie  action  is  brought,  has  been  replevied, 
nnd  the  proceedinRs  thereupon  have  been  duly  taken,  as  pre- 
Bcril  ed  in  this  article;  the  justice  must  proceed  to  hear  and  de- 
termine the  action,  with  respect  to  that  chattel  or  part  of  a 
cht'tiel;  or,  if  the  action  is  brought  to  recover  two  or  more  chat- 
tels, with  respect  to  those  which  have  been  replevied;  In  like 
manner  and  with  like  effect  as  iX  the  sununoos  had  been  personally 
served. 

L.  1831,  ch.  800,  f  12,  am'd. 

S  7*933.  "When  actlou  not  alEeeted  1»7  failure  to  reploTT* 

Vhere  the  summons  has  been  personally  served  upon  the  de- 
fendant, or  where  he  appears,  the  justice  must  proceed  to  hear 
and  determine  the  action,  althoufsh  the  plaintiff  has  not  required 
the  shattcl  to  be  replevied,  or  the  constable  has  not  been  able 
to  '  ^plevy  it. 
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TITLE  in. 

Pleadixigs;  including  counterclaims,  and  proceedings  upi 

answer  of  title. 

8ec.  2034.  When  Issue  to  be  Joined. 
2930.  PleadlDffS. 
2036.  GomplatDt. 

2937.  What  causes  ot  action  may  be  jolrgbd. 
2038.  Answer. 
2030.  Demurrer. 

2940.  General  rules  of  pleading. 

2941.  Account,  or  Instrument  for  payment  of  mon^ 
2042.  Court  may  require  Items  to  be  exhibited. 
2943.  Immaterial   yarlance  to   be  disregarded. 
2044.  Amendment  of  pleadings. 

2046.  Counterclaims. 

2040.  Id.;    wbeie   executor  or   tnistee   Is  a   party* 

2947.  Consequence  of  neglect  to  plead  counterclaim. 

2948.  The  last  section  qualified. 
2049.  Judgment  upon  counterclaim. 

2960.  Judgment  when  accounts  exceed  flOO. 

2961.  Answer  of  title. 

2062.  Undertaking  thereupon.  , 

2063.  In  what  court  new  action  to  be  brought. 
20S4.  When  action  before  Justice  to  be  discontinued. 
2060.  Effect  of  failu.  ?  to  give  undertaking. 

2900.  When  title  comes  In  queBtlon  on  plaintiff's  own  showlnff. 

2067.  Pleadings  In  new  action.     Undertaking  before  Justice,   when  a> 

pllcable. 
2968.  Answer  of  title  as  to  one  of  several  causes  of  action. 

I  a984.  [Am'd,  1893.]    lH^lien  itsime  to  be  Joined. 

At  the  place,  and  within  one  honr  after  the  time,  specified  in  the 
summons  for  the  return  thereof;  or,  .where  an  or^ler  of  arrest  is 
granted  and  executed,  within  twelve  houis  after  the  defendant  is 
brought  before  the  justice;  or,  where  no  summons  is  issued,  nt 
the  time  when  the  parties  voluntarily  appear  to  join  issue,  the 
pleadings  of  the  parties  must  be  made,  and  issue  must  be  joinod. 
Where  both  parties  appear  upon  the  return  of  tho  summons,  nn 
issue  must  be  joined  before  an  adjournment  is  had,  except  when 
the  defendant  refuses  or  neglects  to  plead.  Where  en  issue  of 
fact  or  an  issue  of  law  is  joined  in  a  jnstlee's  court,  or  before  n 
justice  of  the  peace  in  the  city  of  Brooklyn,  or  in  any  of  tho 
towns  in  the  county  of  Kings,  in  which  the  judgment  demanded 
lay  either  party  in  his  pleadings  exceeds  the  sum  of  one  hundrni 
dollars;  or,  when  in  an  action  to  recover  a  chattel  or  chntteN 
the  value  of  which  as  fixed  by  either  party  in  his  pleadings  or  afii- 
davits  exceeds  one  hundred  dollars,  the  defendant  may,  aft'' 
issue  joined  and  before  an  adjournment  is  granted  upon  his  appli- 
cation, apply  to  the  justice  before  whom  the  action  is  brought  fo 
^  an  order  removing  the  action  into  the  county  court  of  the 
*  county  of  Kings.  Such  an  order  must  be  granted  upon 
the  defendant  filing  with  the  justice  an  undertaking  in 
a  sum  fixed  by  the  justice,  not  exceeding  twice  the  amoijnt 
of  the  damages  claimed  or  twice  the  value  of  the  chattel 
or  of  all  the  chattels  claimed,  as  stated  in  the  pleading  or 
affidavits,  with  one  or  more  sureties,  approved  by  the  justice,  to 
the  effect  that  the  defendant  will  pay  to  the  plaintiflf  the  amount 
of  any  judgment,  including  costs,  that  may  be  recovered  against 
him  in  the  county  court  in  the  action  so  removed.  From  the  time 
of  the  granting  of  the  order  the  county  court  of  Kings  county  has 
cognizance  of  the  action,  and  the  same  shall  be  tried  and  deter- 
mined by  said  county  court  as  [f  orijsinally  brought  therein.    The 
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justice  mast  forthwitli  deliver  to  the  clerk  of  the  county  court  all 

Erocesses,  pleadini^s  and  other  papers  iu  the  action  which  must 
e  filed,  entered  and  recorded,  as  the  case  requires*  In  the  latter 
office.    Costs  in  an  action  so  removed  shall  be  the  same  as  In  ax« 
original  action  commenced  in  said  county  court 
L.  1883.  ch.  380. 


I  208S.  PleadlnsB. 

The  pleadings  in  a  Ju8tice*s  court  are: 

1.  The  plaintiff's  complaint. 

2.  The  defendant's  answer. 

3.  1'he  defendant's  demurrer  to  the  complaint,  or  to  one  or  more 
distinct  causes  of  action,  separately  stated  therein. 

4.  The  plaintiff's  demurrer  to  one  or  more  counterclaims  stated 
in  the  answer. 

Co.  Proc,  S  64.  8ubd.  1. 

S  2936.   [Am*d,  10O6.]      Complaint. 

The  complaint  must  state,  in  a  plain  and  direct  manner,  the 
facts  couHtituting  the  cause  of  action.  In  an  action  arisuig  oii 
contract  for  the  recovery  of  money  only,  or  on  an  account,  the 
plaintiff  or  his  agent,  at  or  before  the  time  of  the  issuing  of  the 
summons,  may  make  a  written  complaint  as  above  provided, 
specifying  the  amount  actually  due  the  plaintiff  from  the  defend- 
ant, and  praying  judgment  for  the  amount  so  due,  which  said 
complaint  shall  be  signed  by  the  plaintiff  or  his  agent  and  veri- 
fied in  the  manner  and  as  provided  by  section  five  hundred  and 
twenty-six  of  this  code.  Said  summons  and  complaint  shall  be 
attached  and  shall  bo  served  upon  the  defendant  by  delivering 
to  and  leaving  with  him,  personally,  true  copies  thereof,  not  less 
than  six  nor  more  than  twelve  days  before  the  return  day  of 
said  summons;  and  the  official  certificate  of  the  constable  mak- 
ing such  service  shall  be  sufficient  evidence  thereof. 

Id.,  subd.  3;  L.   1906,  cb.  291.    In  effect  Sept.  1,  1006. 

I  8987.  Wliat  canse*  of  action  may  b«  Joined. 

The  plaintiff  may  unite,  in  the  same  complaint,  two  or  more 
causes  of  action,  where  they  ail  arise  out  of: 

1.  The  same  transaction,  or  transactions  connected  with  the 
same  subject  of  action;  or 

2.  Contract,  express  or  implied;  or 

3.  Personal  injuries,  and  injuries  to  property,  or  either. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  causes  of  action  so  united  belong  to  one  of  the  foregoing  sub-' 
divisions  of  this  section;  that  they  are  consistent  with  each  other; 
that  they  require  the  same  judgment;  and,  except  as  otherwise 
prescribed  by  law,  that  they  affect  all  the  parties.  Where  a, 
cause  of  action,  for  which  a  defendant  might  be  arrested,  is* 
united  with  a  cause  of  action,  for  which  he  cannot  be  arrested, 
an  execution  against  the  person  of  the  defendant  cannot  be 
issued  upon  the  judgment. 

][  8088.  [Am'd,  lfHlB.1     Answer. 

The  answer  may  contain  a  general  denial  of  each  allegation  of 
the  complaint,  or  a  specific  denial  of  one  or  more  of  the  material 
allegations  thereof.  It  may  also  set  forth,  in  a  plain  and  direct 
manner,  new  matter,  constituting  one  or  more  defences  or  coun- 
terclaims. In  case  the  defendant  appears  and  answers  ft\  an 
action  in  which  a  verified  complaint  has  been  served,  his  unjw^r 
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shall  be  in  writing  and  shall  be  rerified  as  above  provided  for  the 
verification  of  the  complaint. 

Co.  Proc.,  Bttbd.  4,  §  64;  L.  1906,  ch.  2&1.    In  effect  Sept.  1,  1906. 

S  2930.  Demurrer. 

In  a  case  specified  in  subdivision  third  or  fourth  of  section  2935 
of  this  act.  a  party  may  demur  to  the  pleading  of  the  adverse 
party,  or.  if  it  is  a  complaint,  to  one  or  more  distinct  and  separate 
causes  oi  action,  where  it  is  not  suflflciently  explicit  to  be  under- 
stood; or  where  it  does  not  state  facts  sutflcient  to  constitute  a 
cause  of  action,  or  counterclaim,  as  the  case  may  be.  If  the  court 
deems  the  demurrer  well  founded,  it  must  permit  the  pleading  to 
be  amended;  and  if  the  party  fails  so  to  amend,  the  defective 
pleading,  or  part  of  a  pleading  demurred  to,  must  be  disregarded. 
If  the  court  deems  the  demurrer  not  well  foitnded,  it  must  permit 
the  party  malting  it  to  plead  over,  at  his  election. 
Oo.  Pmc.,  {  64,  mbd.  6  aDd  T. 

I  2MO.  Generml  rvlea  of  yleadincr. 

A  pleading,  except  as  otherwise  prescribed  in  section  2951  of 
this  act,  may  be  oral  or  written.  If  it  is  oral,  the  substance 
thereof  must  be  entered  by  the  justice  in  his  docket- book;  if  it  is 
written,  it  must  be  filed  by  him,  and  a  reference  to  it  made  In 
his  docket-book.  A  pleading  is  not  required  to  be  in  any  par- 
ticular form;  but  it  must  be  so  expressed,  as  to  enable  a  person 
of  common  understanding  to  know  what  is  intended. 
Id.,  rabd.  2  and  5,  tm'd. 

I  8041.  Aecovnt*  or  lafttrument  for  payment  of  money. 

For  the  purpose  of  setting  forth  a  cause  of  action,  defence,  or 
counterclaim,  founded  upon  an  account,  or  upon  an  instrument  for 
the  payment  of , money  only,  it  is  sufficient  for  the  party  to  deliver 
the  mstrument,  or  a  copy  of  the  account  to  the  court,  and  to  state 
that  there  is  due  to  him  thereupon,  from  the  adverse  party,  a 
specified  sum,  which  he  claims  to  recover  or  to  set  off. 

Id.,  Bubd.  9. 

§  2942.  Conrt  ntay  require  Items  to  be  exhibited. 

The  court  may,  upon  the  request  of  either  party,  made  when 
issue  is  joined,  require  the  adverse  party  to  exhibit  his  account 
or  demand,  or  to  state  the  nature  thereof,  as  far  as  it  is  in  his 
power  so  to  do,  at  that  or  another  specified  time;  and  in  case  of 
nis  default,  it  may  preclude  him  from  giving  evidence  of  such 
parts  thereof,  as  have  not  been  so  exhibited  or  stated. 
Id.,  sabd.   14. 

I  8943.  Immaterial  variance  to  be  dlnregrarded. 

A  variance,  between  an  allegation  in  a  pleading  and  the  proof, 
must  be  disregarded  as  iraiiiaterial,  unless  the  court  is  satisfied 
that  the  adverse  party  has  been  misled  thereby,  to  his  prejudice. 

Id.,  Bubd.  10. 

I  Si944.  Amendment  of  pleadlnfcs. 

The  court  must,  upon  applicntion,  allow  a  pleading  to  be 
amended,  at  any  time  before  the  trial,  or  during  the  trial,  or  upon 
appeal,  if  substantial  justice  will  be  promoted  thereby.  Where  a 
party  amends  his  pleading  after  joinder  of  issue,  or  pleads  over 
upon  the  decision  of  a  demurrer,  and  it  is  made  to  appear  to  the 
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satisfaction  of  the  court,  by  oath,  that  an  adjourument  is  neces- 
sary to  the  adverse  party,  iu  consequence  of  the  amendment  or 
pleading  over,  an  adjournuient  must  be  granted.  The  court  may 
also,  in  its  discretion,  require,  as  a  condition  of  allowing  au 
amendment,  the  payment  of  cos.s  to  the  adverse  party. 
Id.,  rabd.  11. 

f  2945.  Coanterclaims. 

Sections  501  and  502  of  this  act  apply  to  a  counterclaim  in  an 
action  brought  in  a  justice's  court;  except  that  such  a  counter- 
claim cannot  be  interposed,  unless  it  is  of  such  a  nature,  that  a 
justice's  court  has  jurisdiction  of  a  cause  of  action  founded 
thereon. 

Substituted  for  2  R.   S.  234,   (  50  (2  Edm.  250.  261). 

S  2946.  Id.  I  'frhere  execator  or  traatee  Is  a  party. 

Sections  505  and  506  of  this  act  apply  to  a  counterclaim  in  an 
action  against  a  person  sued  in  a  representative  capacity,  or  in 
favor  of  an  executor  or  administrator,  except  that  the  defendant 
cannot  take  judgment  against  the  plaintiff,  upon  a  counterclaim, 
for  a  sum  exceeding  two  hundred  dollars. 
2  B.   S.  234,  H  SB  and  56. 

I  2947.  Gonseqaence  of  nearlect  to  plead  counterclaim. 

Where  the  defendant,  in  an  action  to  recover  damages  upon  or 
for  breach  of  a  contract,  neglects  to  interpose  a  counterclaim,  con- 
sisting of  a  cause  of  action  in  his  favor  to  recover  damages  for 
a  like  cause,  which  might  have  been  allowed  to  hiin  Upon  the 
trial  of  the  action,  he,  and  every  person  deriving  litle  thereto 
through  or  from  him,  are  forever  thereafter  precluded  from  main- 
taining an  action  to  recover  the  same,  or  any  part  thereof. 

Id.,  S  67. 

I  2048.  The  la«t  section  qnalilled. 

But  the  prohibition  contained  in  the  last  section  does  not  ex- 
tend to  either  of  the  following  cases: 

1.  Where  the  amount  of  the  counterclaim  is  two  Imndred  dol- 
lars more  than  the  judgment  which  the  plaintiff  n^rovers. 

2.  Where  the  counterclaim  con.sists  of  a  judgment,  rendered  be- 
fore the  commencement  of  the  action,  in  which  it  might  have 
been   interposed. 

3.  Wliere  the  counterclaim  consists  of  a  claim  for  unliquidated 
damages. 

4.  Where  the  counterclaim  consists  of  a  claim,  upon  which  an- 
other action  was  pending,  at  the  time  when  the  action  was  com- 
menced. 

5.  Where  judgment   is   taken   against  the   defendant,   without 

Eer.sonaI  service  of  the  summons  upon  him,  or  an  appearance  by 
im. 
Id.,   i  58,   am'd;  L.    1840,   ch.  317  (2  Edm.  262). 

$  2049.  JndBTment  upon  coanterclaim. 

Where  a  counterclaim  is  established,  which  equals  the  plain- 
tiff's demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plain- 
tiff's demand,  the  defendant  must  have  judgment  for  the  excess, 
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or  so  much  thereof  as  is  due  from  the  plaixitiff>  tunless  it  is  more 
than  the  sum  of  two  hundred  dollars.  If  it  is  more  than  two 
hundred  dollars,  or  if  no  part  of  it  is  due  from  the  plaintiff, 
the  justice  must,  at  the  election  of  the  defendant,  either: 

1.  Set  off  so  much  of  the  counterclaim  as  is  sufficient  to  sat- 
isfy the  plaintiffs  demand,  and  render  judgment  for  the  defendant 
for  his  costs;  in  which  case,  the  defendant  may  maintain  an  ac- 
tion for  the  residue;  or, 

2.  Render  a  judgment  of  discontinuance  with  costs;  in  which 
case,  the  defendant  may  thereafter  maintain  an  action  for  the 
whole. 

Where  part  of  the  excess  is  not  due  from  the  plaintiff,  the  judg- 
ment does  not  prejudice  the  defendant's  right  to  recover,  from 
another  person,  so  much  thereof  as  the  judgment  does  not  cancel. 

Id.,  H  62,  63,  and  part  of  {  58. 

9  2960.  Jadffment  "vvhen  accounts  exceed  f'MO. 

Where,  upon  the  trial  of  an  action,  the  sum  total  of  the 
accounts  of  both  parties,  proved  to  the  satisfaction  of  the  jus- 
tice, exceeds  four  hundred  dollars,  judgment  of  discontinuance 
must  be  rendered  against  the  plaintiff,  with  costs. 

2  R.  S.  234.   I  64. 

i  2d51.  Anrnrer  of  title. 

The  defendant  may,  either  with  or  without  other  matter  of 
defence,  set  forth  in  his  answer  facts,  showing  that  the  title  to 
real  property  will  come  in  question.  Such  an  answer  must  be 
in  writing;  and  it  must  be  signed  by  the  defendant,  or  his  attor- 
ney or  agent,  and  delivered  to  the  justice.  The  justice  must, 
thereupon,  countersign  the  answer,  and  deliver  It  to  the  plaintiff. 
Co.  Proc,  i  56. 

I  2962.  Vndertalclnir  thereupon. 

In  the  case  specified  in  the  last  section,  the  defendant  must 
also  deliver  to  the  justice,  with  the  answer,  a  WTitten  undertaking, 
executed  by  one  or  more  sureties,  approved  by  the  justice;  to 
the  effect  that,  if  the  plaintiff,  within  twenty  days  thereafter, 
deposits  with  the  justice  a  summons  and  coraplamt  in  a  new 
action,  for  the  same  cause,  to  be  brought  in  the  proper  court,  as 
prescribed  in  the  next  section,  the  defendant  will,  within  twenty 
days  after  the  (Jeposit,  give  a  written  admission  of  the  service 
thereof.  Where  the  defendant  was  arrested  in  the  action  before 
the  justice,  the  undertaking  must  further  provide,  that  he  wui, 
at  all  times,  render  himself  amenable  to  any  mandate,  which 
may  be  issued  to  enforce  a  final  judgment  in  the  action  so  to  be 
brought.  If  the  defendant  fails  to  comply  with  the  undertaking, 
the  sureties  are  liable  thereupon,  to  an  amount  not  exceeding 
two  hundred  dollars. 
Id.,  part  of  }  50,  am'd. 

f  29S3.  In  'What  court  new  action  to  be  hrongrht. 

The  court  in  which  a  new  action  is  to  be  brought,  as  prescribed 
in  the  last  section,  is  the  supreme  court,  or  the  county  court  of 
the  justice's  county,  at  the  plaintiff's  election;^  except  that, 
where  the  justice  is  a  justice  of  the  peace  of  the  city  of  Buffalo, 
it  is  the  superior  court  of  Buffalo. 

Id.,  I  5G. 
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9  2064.  liVhen  action  before  Justice  to  be  dtsoontlnned. 

Upon  the  delivery  of  the  undertaking  to  the  justice,  the  action 
before  him  is  discontinued,  and  each  party  must  pay  his  own 
costs.  The  costs  so  paid  by  either  party  must  be  allowed  to  him, 
if  be  recovers  costs  in  the  new  action,  to  be  brought  as  prescribed  \ 

in  the  last  two  sections.     If  the  plaintiff  fails  to  deposit  with  ' 

the  justice  a  summons  and  complaint  in  the  new  action,  before 
the  expiration  of  twenty  days  after  the  delivery  of  the  under-  \ 

taking,  the  defendant  may  maintain  an  action  against  the  plaintiff 
to  recover  his  costs  before  the  justice. 
Id.,   f  57. 

I  2866.  Bffect  of  failure  to  grive  nndertaktnv. 

If  the  undertaking  is  not  delivered  to  the  justice,  he  has  juris- 
dii^tion  of  the  action,  and  must  proceed  therein;  and  the  defendant 
is  precluded,  in  his  defence,  from  dr/iwing  the  title  in  question. 

Id.,  f  68. 

I  2966.  Wben  title  comes  in  question  on  plaintiff's  Ofvn 
sbo^prlnv. 

If,  however,  it  appears,  upon  the  trial,  from  the  plaintifiTs  own 
showing,  that  the  title  to  real  property  is  in  question,  and  the 
title  is  disputed  by  the  defendant,  the  justice  must  dismiss  the 
complaint,  with  costs,  and  render  judgment  against  the  plaintiff 
accordingly. 

Co.  Proc.,  I  59. 

S  2967.  PleadinaTH  In  new  action.  Undertakla^  before 
Justice,  ^rben  applicable. 

In  the  new  action,  to  be  brought  after  an  action  before  a  jus- 
tice is  discontinued,  by  the  delivery  of  an  answer  and  an  under- 
taking, as  prescribed  in  the  last  six  sections  of  this  act,  the 
plaintiff  must  complain  for  the  same  cause  of  action  only,  upon 
which  he  relied  before  the  justice:  and  the  defendant's  answer 
roust  set  up  the  same  dl'fence  only,  which  he  made  before  the 
justice.  If  the  action  is  to  recover  a  chattel,  which  w^as  re- 
plevied in  the  justice's  court,  each  undertaking,  given  in  the 
justice's  court,  continues  to  be  valid  in,  and  is  applicable  to,  the 
new  action. 

Id.,  §  60. 

{  2958.  Ans'VFcr  of  title  as  to  one  of  several  causes  off 
action. 

Where,  in  an  action  before  a  justice,  the  plaintiff  has  two  or 

more  causes  of  action,   and   the  defence,   that   the  title  to   real 

property  will  come  in  question,  is  interposed  as  to  one  or  more, 

but  not  as  to  all  of  them:  the  defendant  may  deliver  an  answer 

and    undertaking   as    prescribed    in    sections    2051    and    2952    of 

this  act,  with  respect  to  the  cause  or  causes  of  action  only,  in 

which    title   will   so   come   in   question.     Whereupon    the  justice 

must  discontinue  the  action  as  to  those  causes  of  action  only;  the 

plaintiff   may    commence    a    now   action    therefor    in    the   prope**' 

court;  and  the  original  action  must  proceed  as  to  the  other  causes. 

Id.,  part  of  i  02. 
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TITLE  IV. 
Proceedings  between  the  joinder  of  issue  and  the  triaL 

Article  1.  Adjoaramenta. 

2.  G«mpeUiog  the  attendance  of  a  wltneM. 
8.  OommUsion  to  take  testimony. 

ARTICLES  FIRST. 

Adjoummenta, 

Bee.  2869.  Adjoaroment  by  Jastlce. 

2960.  Adjournment  on  application  of  plaintiff. 

2961.  Adjournment  on   application  of  defendant. 

2962.  Id.;  undertaking  thereupon. 

2968.  Undertaking  to  procure  discharge  of  defendant  from  cnatedy. 
2964.  When   defendant  to  be  dlacharged. 
2966.  Subsequent  adjournments. 

2966.  Justice   may  impose  conditions  npon   adjoamment. 

2967.  Adjournment  when  warrant  to  atuch  absent  witness  li  iMOtA. 

2968.  Adjournment   not  to  exceed   ninety  days. 

1  29S&.  Adjoamment  by  Jnstlee. 

'  At  the  time  of  the  return  of  a  snmmonB,  or  of  the  joinder  of 
issue  without  process,  but  at  no  other  time,  the  justice  may,  in 
his  discretion  and  upon  his  own  motion,  adjourn  the  trial  of  the 
action  not  more  than  eight  days,  unless  the  defendant  has  been 
arrested;  in  which  case,  no  such  adjournment  shall  be  made. 

2  R.  S.  238,  If  67,  68  (2  Edm.   264). 

I  2860.  Adjoamment'  on  application  of  plaintiff. 

At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  of 
issue  without  process,  the  justice  must,  upon  the  application 
of  the  plaintiff,  adjourn  the  trial  of  the  action,  not  more  than 
eight  days,  to  a  time  fixed  by  the  justice.  But  such  an  adjourn- 
ment shall  not  be  granted  unless  the  plaintiff  or  his  attorney,  if 
required  by  the  defendant,  makes  oatu  that  the  plaintiff  cannot, 
for  want  of  some  material  testimony  or  witness,  specified  by 
him,  safely  proceed  to  trial. 

Id.,  part  of  IS  69  and  70  (2  Edm.  264,  256). 

i  2861.  Adjoamment  on  application  of  defendant. 

At  the  time  of  the  joinder  of  issue,  the  justice  must,  upon  the 
application  of  the  defendant,  adjourn  the  trial  of  tne  action, 
upon  his  complying  with  the  following  requirements: 

1.  The  defendant  or  his  attorney  must,  if  required  by  the 
plaintiff,  or  by  the  justice,  make  oath  that  he  verily  belicTes 
that  the  defendant  has  a  good  d(»fence  to  the  action,  and  that 
he  cannot  safely  proceed  to  trial,  for  want  of  some  material 
testimony  or  witness,  specifie<l  by  him. 

2.  If  required  by  the  plaintiff,  and  the  defendant  has  not  been 
arrested  in  the  action,  an  undertaking  must  be  given  to  the 
plaintiff  in  behalf  of  the  defendant,  as  prescribed  in  the  next 
section.  But  such  an  undertaking  need  not  be  given,  where  the 
action  is  to  recover  a  chattel. 

Such  an  adjournment  must  be  for  such  a  reasonable  time, 
fixed  by  the  justice,  as  will  enable  the  defendant  to  procure  the 
testimony  or  witness. 

Id.,  H  74  and  70. 
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i   29d2.   Id.  I    nnderialLtnv  tkerevi^on. 

The  undertaking  prescribed  in  the  last  section  matt  be  executed 
by  one  or  more  sureties,  approved  by  the  justtge;  and  moat  be 
to  the  effect  that,  if  the  plaintiff  recoTcrs  judgment  in  the  action; 
and  if,  before  the  expiration  of  ten  days  after  the  plaintiff 
becomes  entitled  to  an  execution  upon  the  judgment,  the  de- 
fendant removes,  secretes,  assigns,  or  in  any  way  disposes  of 
any  part  of  his  property,  liable  to  lery  and  sale  by  virtue  of  an 
execution,  except  for  the  necessary  support  of  himself  and  his 
family,  and  if  an  execution  upon  the  judgment  is  returned 
wholly  or  partly  unsatisfied;  the  sureties  will,  upon  demand, 
pay  to  the  plaintiff  the  sum  due  upon  the  judgment. 

L.   1831,  cb.  800,  9  40  (4  Edm.  474). 

i  2968.  llndertAlciav  t»  vrocure  dtacbarve  of  defendant 
from  castodr. 

Where  the  defendant  has  been  arrested,  the  trial  must  be 
adjoamed  upon  his  application,  upon  the  same  terms,  and  in 
the  same  manner,  as  where  he  has  not  been  arrested;  except  that 
the  undertaking  prescribed  in  the  last  section  need  not  be 
given.  A  defendant,  who  procures  such  an  adjournment,  must 
continue,  during  the  time  of  adjournment,  in  the  custody  of 
the  constable;  unless  he  gives  an  undertaking  to  the  plaintifCr 
with  one  or  more  sureties,  approved  by  the  justice,  to  the  effect 
that,  if  the  plaintiff  recovers  judgment  in  the  action;  and  if  an 
execution  is  issued  thereupon  against  the  person  of  the  defendant 
within  ten  days  after  the  plaintiff  Is  entitled  to  the  same;  and 
if  a  return  is  made  thereto,  on  or  after  the  return  day  thereof, 
that  the  defendant  cannot  be  found;  the  sureties  will  pay  to  the 
plaintiff  the  amount  due  upon  the  judgment.  If  such  an  under- 
taking is  given,  the  defendant  must  be  discharged  from  custody. 

2  B.  S.  239,  240,  part  of  S9  71.  77  and  76  (2  Edm.  256). 

I  2864.  "When  defendant  to  be  dlHCbarir^d. 

If  the  trial  of  an  action,  in  which  the  defendant  has  been 
arrested.  Is  adjourned  with  the  consent  of  both  parties,  or  upon 
the  application  of  the  plaintiff,  the  defendant  must  be  discharged 
from  custody. 

Id.,  8  72. 

9  2965.  Subseauent  adjournments. 

The  justice  must,  upon  the  application  of  the  defendant, 
grant  a  second  or  subsequent  adjournment  of  the  trial  of  the 
action,  upon  the  defendant's  giving  security,  if  required,  as 
prescribed  in  the  foregoing  provisions  of  this  article,  where  he 
applies  for  a  first  adjournment;  and  upon  his  proving,  by  his  own 
oath  or  otherwise,  to  the  satisfaction  of  the  justice,  that  he 
cannot  safely  proceed  to  trial  for  want  of  some  material  testi- 
mony or  witness;  and  that  he  has  used  due  diligence  to  obtain 
the  testimony  or  witness.  But  if  the  defendant  has  given  an 
undertaking  upon  a  former  adjournment,  a  new  undertaking  need 
not  be  given,  unless  it  is  required  by  the  justice,  or  by  the  sure- 
ties in  the  former  undertaking. 
Id.,  f  75. 

8    2966.    Jnntlce    mar   Impose    eondltlons    upon    adioam- 

ment. 

Upon  granting  the  defendant's  application  for  an  aajournment. 
where  the  trial  has  been  once  adjourned,  or  where  the  plaintiff 
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is  a  non-resident  of  the  oonnty*  the  justice  may,  in  his  discretion, 
upon  the  plaintiff's  application,  direct  that  any  witness  on  the 
part  of  the  plaintiff,  who  is  in  attendance,  be  then  examined 
under  oath  before  the  justice.  Thereupon  the  testimony  of  the 
witness  must  be  reduced  to  writing,  certified  by  the  justice,  and 
retained  by  him;  to  be  read  upon  the  trial,  with  the  same  effect, 
and  subject  to  the  same  objections,  as  if  it  was  then  given  oral^ 
by  the  witness. 

3  R.  S.  289,  240,  f  70. 

i  S867.  Adjournment  irviten  ^prarranc  to  attaoh  absent  -vr't^ 
mess  is  issued. 

Where,  upon  a  trial,  a  warrant  ot  attachment  is  issued  to  com* 
pel  the  attendance  of  a  witness,  who  has  failed  to  appear  in 
obedience  to  a  subpoena,  the  justice  may,  in  his  discretion,  ad- 
journ the  trial,  for  such  a  time  as  he  deems  necessary  for  th« 
return  of  the  .warrant,  not  exceeding  five  days. 

{  2868.  Adjoarmment  mot  to  exceed  miaety  days. 

)  The  trial  of  an  action  shall  not  be  adjourned  to  a  time  be/jnd 
ninety  days  from  the  joinder  of  issue,  without  the  consent  of  both 
parties,  except  in  one  of  the  following  cases: 

1.  Where  a  venire  has  been  duly  issued,  but  a  jury  has  not 
been  procured,  so  that  it  is  necessary  to  issue  a  new  venire,  or 
to  summon  one  or  more  talesmen,  the  trial  may  be  adjourned, 
not  more  than  two  days  beyond  the  ninety  days,  in  order  to 
enable  the  jury  to  be  procured. 

2.  Where  a  jury  has  not  been  able  to  agree  upon  a  verdict, 
and  is  discharged,  the  trial  may  be  adjourned  a  sufficient  time 
beyond  the  ninety  days,  to  enable  a  new  jury  to  be  procured,  as 
prescribed  in  title  fifth  of  this  chapter. 

3.  Where  a  warrant  of  attachment  has  been  issued  to  compel 
the  attendance  of  a  witness,  as  prescribed  in  the  last  section,  or 
a  warrant  hss  been  issued  to  commit  a  recusant  witness,  as  pre- 
scribe.d  in  title  fifth  of  this  chapter,  an  adjournment  made  there- 
upon, as  prescribed  by  law,  is  not  deemed  a  part  of  the  ninety 
days. 

8m  2  B.  8.  289,   240.  |  78. 
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ARTlCIiB  SBCOlffD. 

Compelling  the  attendance  o/  a  wUnet9, 

fl«e.  2080.  When  Justice  may  issue  subpoena. 

2970.  Subpoena;   how  served. 

2971.  Warrant  of  attachment  against  defaulting 

2972.  Id.;  how  executed;  fees  thereupon. 

2973.  Id.;   when  witness  is  In  adjoining  county. 

2974.  Fine  for  refusing  to  attend,  or  to  testify. 

2975.  Id.;   how   imposed. 

2976.  Minute   of  conviction. 

2977.  Execution  thereupon. 

2978.  Money  collecte<l;    how  applied. 

2979.  Defaulting  witness   liable  for  damages. 

fi  2800.  When  Justice  may  issae  aubpoei 

A  justice  of  the  peace  may  issue  a  subpoena,  to  compel  a  wit* 
ness  to  attend,  in  the  county  where  the  justice  resides,  or  in  an 
adjoining  county,  but  not  otherwise,  for  the  purpose  of  testify- 
ing upon  the  trial  of  an  action,  pending  before  himself,  or  before 
another  justice.  The  subpoena  may  require  the  witness,  except 
as  otherwise  expressly  prescribed  by  law,  to  bring  with  him  any 
book  or  paper,  relating  to  the  merits  of  the  action.  But  a  justice 
shall  not  issue  a  subpoena  to  compel  the  attendance  of  a  witness 
before  another  justice,  upless  the  person  applying  therefor  proves, 
by  his  own  oath,  or  the  oath  of  another  person,  that  an  action  is 
actually  pending  before  the  other  justice. 

2  R.  S.  239,   240,  f|  80  and  81.    See  {  8136,  post. 

I  2970.  SabpoenA}  tkovf  Aerved. 

A  subpoena  may  be  served  by  a  constable,  or  by  any  other  per- 
son. It  must  be  served  by  reading  it,  or  stating  its  contents,  to 
the  witness,  and  by  paying  and  tendering  to  him  his  lawful  foe 
for  one  day's  attendance  as  a  witness.  Where  it  is  served  by  a 
constable,  his  return  thereto,  stating  the  manner  of  service  and 
the  sum  paid,  is  presumptive  evidence  of  the  facts  therein  stated. 

Id.,    S  82. 

I  2971.  'Warrant  of  attachment  aaralnst  defaultln^r  vrlt- 
ness. 

Where  it  is  made  to  appear,  to  the  satisfaction  of  the  justice, 
by  affidavit  or  other  proof,  that  a  person,  duly  subpoenaed  to 
attend  before  him  in  an  action,  has  refused  or  neglected  to  attend 
as  a  witness  in  obedience  to  the  subpoena;  and  no  just  cause  for 
ttie  neglect  or  refusal  is  shown  to  exist;  and  the  party,  in  whose 
behalf  the  witness  was  subpoenaed,  or  his  attorney,  makes  oath 
that  the  testimony  of  tlie  witness  is  material;  the  justice  must 
issue  a  warrant  of  attachment,  directed  generally  to  any  con- 
stable of  the  county,  for  the  purpose  of  compelling  the  attendance 
of  the  witness. 

Id.,  §  83,  am'd;  L.  1834,  ch.  235. 

g  2072.  Id.  I  bo'VF  executed  I   fees  thereupon. 

Such  a  warrant  of  attachment  must  be  executed  in  the  same 
manner  as  an  order  of  arrest.  The  foes  of  the  justice  and  con- 
stable for  Issuing  and  serving  it,  must  bo  paid  by  the  person 
against  whom  it  is  issued,  unless  he  shows  a  reasonable  exrcuse, 
to  the  satisfaction  of  the  justice,  for  his  omission  to  attend;  in 
which  case,  the  partv  procuring  the  warrant  must  pay  tteni,  and, 
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if  he  recovers  costs,  the  amount  thereof  must  be  allowed  to  him 
as  part  of  his  costs. 

2  R.   S.  239.  240,   8  64. 

{  2073.  Iu.|  ^rUen  vrttness  is  tn  adjoining  county. 

Where  the  delinqueut  witness  is  within  an  adjoining  county, 
the  constable,  to  whom  the  warrant  of  attachment  is  directed, 
may  arrest  the  witness  in  that  county,  and  bring  him  before  the 
justice.  The  constable,  while  he  is  within  the  adjoining  county 
for  that  purpose,  has  all  the  powers  of  a  constable  of  that  county, 
with  rc'Hpcct  to  the  warrant  so  issued  to  him. 

f  8974.  Fine  for  sefuatnff  to  attend,  or  to  teatlfy. 

A  person,  duly  subpoenaed  as  a  witness,  who,  without  a  reason 
able  excuse,  proved  by  his  oath  or  the  oath  of  another  persoii. 
fails  to  attend;  or,  attending,  refuses  to  testify;  must  be  fined, 
by  the  justice  before  whom  the  action  is  pending,  for  each  non- 
attendance  or  refusal,  such  a  sum,  not  less  than  one  dollar  nor 
more  than  ten  dollars,  as  the  justice  thinks  it  reasonable  to 
impose  upon  him,  as  a  fine  therefor. 

2  B.  S.  239.  240.  8  85,  am*d. 

I  2975.  Id.  I  liovF  impoaed. 

The  fine  may  be  summarily  imposed  by  the  justice,  upon  the 
application  of  the  party  in  whose  behalf  the  witness  was  sub- 
poenaed, at  any  time  during  the  trial,  when  the  defaulting  wit- 
ness is  present,  and  has  an  opportunity  to  be  heard.  If  it  is  not 
imposed  during  the  trial,  the  justice,  at  any  time  within  five  days 
after  judgment  is  rendered,  must,  upon  the  application  of  the 
party,  issue  a  warrant,  directed  generally  to  any  constable  of  the 
county,  commanding  him  to  arrest  the  defaulting  witness,  and  to 
bring  him  before  the  justice,  at  a  time  and  place  therein  specified, 
the  time  to  be  not  more  than  twelve  days  after  issuing  the  war- 
rant, to  show  cause  why  a  fine  should  not  be  imposed  upon  him. 

Id.,  i  86. 

8  2976.  Minute  of  convletlon. 

The  justice  imposing  the  fine  must  enter  in  his  docket-book  a 
minute  of  the  conviction,  of  the  cause  thereof,  of  the  amount  of 
the  fine,  and  of  the  costs.  The  minute  is  deemed  a  judgment 
against  the  delinquent,  in  favor  of  the  officer  to  whom  fines  are 
directed  to  be  paid,  by  section  2875  of  this  act. 

Id.,   9  87.  am*d. 

§  2977.  Execution  tberenpon. 

If  the  whole  amount  of  the  fine  and  costs  is  not  forthwith  paid 
to  the  justice,  he  must  issue  an  execution,  directed  generally  to 
any  constable  of  the  county,  commanding  the  constable  to  collect 
the  sum  remaining  unpaid,  of  the  goods  and  chattels  of  the  de- 
linquent, within  the  county,  and.  for  want  thereof,  to  take  him. 
and  convey  him  to  the  jail  of  the  f'onnty.  there  to  remain  until 
he  pays  that  sum,  not  exceeding  thirty  days.  Upon  the  delin- 
quent being  committed  to  jail,  the  keeper  thereof  must  keep  him 
in  close  custody  therein,  until  he  is  entitled  to  a  discharge,  as 
specified  in  the  execution. 
Id.,  8  88. 
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1  2fyTS,  Money  colleet«d|  ho^r  «.pplied« 

The  money  coUectefl  by  virtue  of  the  execution  must  be  forth- 
with paid  by  the  constable  to  the  justice.  The  justice  must, 
within  ten  days  after  he  receives  a  fine,  or  any  part  thereof* 
from  the  constable  or  the  delinquent,  pay  tne  money  to  the  officer, 
to  whom  the  fines  are  directed  to  be  paid,  by  section  2876  of  this 
act,  for  the  use  of  the  poor. 

2  R.   S.   289,   240,   f  89. 

i  SB979.  Defa«lttnv  wltnem  liable  for  dasMtvea, 

A  person,  subpoenaed  as  prescribed  in  this  article,  who  nee 
lects  or  refuses  to  obey  the  subpoena,  or  to  testify,  Is  also  liable 
to  the  party,  in  whose  behalf  he  was  subpoenaed,  for  all  dam- 
aires  t^hich  the  party  sustains  by  reaaon  of  ftia  neglect  or  rafns&L 

M..   I  90,  Am'd. 
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article:  third.^ 

Oommiaaion  to  take  testimony, 

B«e.  SQ60.  OommiMloo  to  examine  witneM  apon  interrofaftorlet. 
awi.  Id.;  orallT. 
2082.  Wben  and  bow  granted. 
2868.  Adjournment. 

2884.  Kxectttlon-and  return  of  commlaaloB. 
2886.  Beceipt  thereof  by  justice. 
2886.  Wben  deposition  evidence. 
2867.  Powers   of    commissioners. 

{  2980.  CommlAston  to  exstmlne  ^Htnesa  vpom  imter«. 
rogatories. 

Where  the  defendant  has  neglected  to  appear  upon  the  return 
of  a  Bummons,  or  has  failed  to  answer  the  complaint,  or  where 
an  issue  of  fact  has  been  joined  in  an  action;  and  it  appears,  by 
affidavit,  upon  the  application  of  either  party,  that  a  witness,  not 
within  the  county  where  the  action  is  pending,  or  an  adjoining 
county,  is  material  in  the  prosecution  or  defence  of  the  action, 
the  justice  may  award  a  commission  to  one  or  more  competent 
persons,  authorizing  them,  or  either  of  them,  to  examine  the 
witness  under  oath,  upon  interrogatories  to  be  settled  by  the 
Justice,  or  by  the  written  agreement  of  the  parties,  and  indorsed 
upon  or  annexed  to  the  commission;  to  take  and  certify  the  de- 
position of  the  witness;  and  to  return  the  same  by  mail,  addressed 
to  the  justice. 

L.  1888,  ch.  248.  i  2,  am'd;  L.  1847,  ch.  828  (4  Bdm.  640). 

§  2081.  Id.  I  orally. 

If  both  parties  expressly  consent,  a  commission,  granted  as 
prescribed  m  this  article,  may  issue  without  written  interroga- 
tories, and  the  dei>osition  may  be  taken  upon  oral  questions.  In 
that  case,  section  900  of  this  act  applies  to  the  execution  of  the 
commission;  and  a  copy  of  that  section  must  be  annexed  thereto. 
Notice  of  the  time  or  place  of  the  examination  of  a  witness,  by 
virtue  theieof,  need  not  be  given. 

I  2882.  "When  aad  how  granted. 

The  commission  may  be  granted  by  the  justice  without  notice, 
upon  the  application  of  the  plaintiff,  made  at  the  return  of  the 
summons,  or  upon  the  application  of  either  party,  made  at  the 
time  of  the  joinder  of  issue.  It  may  also  be  granted  at  any  time 
after  the  joinder  of  issue,  upon  the  aoplication  of  oither  party, 
accompanied  with  proof,  by  affidavit,  that  six  days*  written  notice 
of  the  application  has  been  served  upon  the  adverse  party,  either 
personally,  or  by  service  upon  the  attorney,  who  appeared  for 
him  before  the  justice. 

L.  1888,  eh.  248,  |  8. 

S  2888.  Adjoarmmont. 

Where  a  commission  is  granted  upon  the  application  of  the 
plaintiff,  he  is  entitled  to  one  or  more  adjournments  of  the  trial, 
as^may  be  necessary  to  procure  the  ('ommission  to  be  executed 

•  Tbis  article  Is  made  npp1lcaM<>)  to  Dlntrict  Courts  in  New  York  city,  by 
Consolidation  Act  of  1882.   ch.  410,  S  1368. 
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and  rtuirued;  not  exceeding  the  length  of  time  for  which  the 
txial  might  be  adjourned  upon  the  application  of  the  defendimt. 

L.    1841,  cb.  138,  fi  1   (4  E<lm.  548). 

§  2984.  Execntlon  and  return  of  con&ntl«slon. 

The  commission  must  be  executed  and  returned,  as  prescribed 
in  section  901  of  this  act;  and  a  copy  of  that  section  must  be 
nuuexed  thereto,  except  that  subdivision  sixth  thereof  may  be 
omitted. 

Substituted  for  L.   1838,  ch.  243.  ^  A  (i  Edm.  611). 

S  2986.  Receipt  thereof  by  Justice. 

The  justice,  to  whom  the  package  containing  the  commission  is 
transmitted  by  mail,  must  icc-^ive  it  from  the  post-office,  and 
open  and  file  it,  indorsing  thereupon  xh*i  date  of  his  so  doing.  It 
must  remain  on  file  with  him,  until  the  trial;  but  either  party 
is  entitled  to  inspect  it  on  file. 

f  2986.  When  deposition  evidence. 

Sections  002  and  903  of  this  act  apply  to  a  commission,  issued 
na  i}r escribed  in  this  article;  and  to  the  execution  thereof.  A 
deposition  taken  thereunder  may  be  read  in  evidence  upon  the 
trial  by  either  party,  and  has  the  effect  specified  in  section  811 
of  this  act. 

§   2087.   Potvera    of   commisslonera. 

Where  the  commission  is  executed  within  the  State,  the  com- 
missioner, or,  if  there  are  two  or  more,  a  majority  of  them,  have 
the  same  power  to  issue  a  subioona,  to  swear  a  witness,  and  to 
compel  his  attendance,  that  a  justice  of  the  peace  has,  in  an 
iiction  pending  before  him. 

L.   1841,   ch.   138,   8  2  (4  Edm,   540.. 
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I 

TITLE  V. 

Trial  and  its  incidents, 

S«H».  20SS.  EDfeot  of  failure  nf  (lef«>ntlanl   t«>  appear. 
21)S9.  When   jiiKtloo   to   try   Issuf  of  fact. 
2!»9«*.   >i\  hen   jury  trial   may  be  demanded.  ' 
2991.  Drawing:  Jnrora. 

iOl^L'.  l.I. ;    In  action   between   two   towns,   etc. 
2UJ».i.  Venire;   wrvire   and   return  thereof, 

2994.  Ballots:  how  prepart-d.  • 
299.'.   Drawing  Jun»rs. 

299C.  Jurors  Jn   di'fault. 
21H»7.  New  venire,  etc. 

2995.  Juror'.s  oath. 

2999.  Jnrv  to  hear  proofs. 

3(K'0.  W«tnev««'s  oath. 

Haul.  Witniss  refuslni:  to  1m'  sv.oni.  etc.     Warrant  thereupon. 

.U'UlL.  ContiMitH  of  warrant :    Imprlsonnient   «»f  rin-nsant    witness, 

3003.  Adjonniiiient  therouimn. 

.1(»0-1.  Kx   partf  atlidnvit  ;    wlivn  eviil«'n«*e. 

noo.j.  (Nini|M't<'ncy    ot    wltn«'!*s:    how   determined. 

.'Vj4)«J.  ('<msTal)le  to  kwp  jury;  his  oath. 

30O7.  R>'ndit|on   of   venllet  :   plain  tiff  neo<l  not  1h'  callwl. 

:>M>8.  .Tury   when   t<»  N»  dlsehar?e<I:    n«w  venire. 

:iO0O.  Fine  to  In>  imp<isetl  on  def'iultinK  Juror. 

1  2088.  [Am*«1,  1»<MI.1  KITcct  of  failure  of  defendant  tif 
appear. 

Wht»re  the  defoiidant  inakeH  default  in  appoariiijr  or  pleadiniCi 
upon  tlie  return  of  a  Huininons,  whit'h  has  been  duly  served  as 
preseribed  in  thi8  chapter,  the  justice  must  hear  the  allegations 
and  proofs  of  tlie  plaintiff,  and  render  jud^uieut  aeeordiug  to 
law  and  etjuity.  as  the  very  riplit  of  the  ease  api)ears,  except  iu 
an  aetioB  comnieneed  by  the  service  of  a  summons  and  verlfieu 
(H>mplaint  as  provided  iiy  section  twent.v-nine  hundred  and  thirty- 
six  of  this  code,  in  which  case  judfirment  may  be  entered  as 
Hrovirle<l  by  s<»ction  twenty-eijrht  hundred  and  ninety-one  of  this 
code. 

2  R.  ,S.  242,  S  92  (2  Kdm.  2,)9U  :  T..  190«.  -h.  291.  Tn  effect  Sept.  1, 
I90C. 

I  2U8f).  When  Juntlee  to  tr>    imiae  of  fact. 

Where  an  issue  of  fact  has  been  joine<l,  if  neither  party  de- 
mands a  trial  by  jury,  the  jUaStice  mn.st  try  tlie  is.sue  hear  tlie 
allegations  and  proofs  of  the  parties  and  render  judKUKiit  as 
prescribtHl  in  the  last  section. 

Id.,   s  91. 

8  2SOfH>.  [AmM,  1897,  1MM».1  IVhen  Jnrr  trial  mar  be  de- 
manded. 

At  tlie  time  when  an  issue  of  fact  is  joined  either  party  may 
demand  ti  trial  by  jury,  and  unless  so  denumded  at  the  joining  of 
issue  a  jury  trial  is  waiv*Hl.  The  party  deniandin^  a  trial  by  jury 
shall  thereupon  pay  to  the  justice*  the  statutory  fees  for  the  at- 
tendance of  each  person  to  be*  summoned  and  for  the  jurors  to 
serve  upon  the  trial,  and  also  the*  fees  to  which  the  cf instable  is 
entitled  for  n<»tifyinjr  the  persons  to  Im'  drawn  as  jurors.  The 
fees  so  depositcMi  shall  be  d<»livered   by   the  justice  to  the  con* 
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8table  serving  the  venire,  and  by  him  shall  be  paid  out  as  re- 
quired by  law.  In  default  of  a  deposit  as  aforesaid  the  justice 
shall  proceed  as  if  no  demand  for  trial  by  jury  had  been  made. 
And  the  town  clerk  of  every  town  in  this  state  shall  deliver  to 
each  of  the  justices  of  the  peace  in  his  town  a  certified  copy  of 
the  list  tiled  with  him,  in  pursuance  of  section  five  hundred  and 
five  of  the  judiciary  law,  and  he  shall  also  deliver  to  each  of 
said  justices  a  '"ertificd  copy  of  any  such  list  hereafter  filed  with 
him,  within  ten  days  after  the  »ame  shall  l»e  filed.  The  town 
clerk  is  entitled  to  a  fee  of  oiw  dollar  for  each  copy  of  said  li>t 
so  delivertHl.  Any  town  clerk  who  shall  neglect  to  deliver  a 
copy  of  the  list  to  each  of  the  justices  of  the  town  within  the 
time  above  prescribed,  shall  forfeit  ten  dollars  for  each  failure, 
to  be  sued  for  and  recovered  bj'  the  overseers  of  the  |)oor  of  said 
town  for  the  use  of  the  poor  of  said  town. 

Id..  I  93,  amM:  L.  1K97.  eh.  14G.  AmM  hy  L.  1909.  ch.  (i\  |  3.  See 
note  82  nt  iiott>M  i>f   Bounl  i)f   Sla»iit<»r.v  (\iiixi>ll(iutloii  at  ciul  of  «'iul«». 

i  2901.   [Am*d,    IIMNKI      Drawing  Jurom. 

When  a  trial  by  jury  is  duly  demanded,  the  justice  must  forth- 
with openly  draw  twelve  ballots  from  a  box  or  other  receptacle 
containing  the  names  of  the  persons  who  any  returned  as  jurors 
of  the  t<»wn  to  the  courts  of  record  ot  the  county  upon  the  laet 
list  ther(»of  received  by  him  from  the  town  clerk  as  jurors  to 
attend  and  try  said  cause,  on  a  day  to  which  the  cause  shall 
then  be  adjourned  by  him,  not  more  than  eight  days  from  the 
joining  of  issue,  unless  the  parties  consent  to  a  longer  adjourn- 
ment, which  consent  shall  be  entered  in  the  justice's  minutes. 
The  ballots  shall  be  of  the  same  description  as  those  prescribed 
in  section  twenty-nine  hundred  and  ninety-four  of  this  act.  but 
they  may  be,  or  may  previinisly  have  been  prepared  by  a  justice. 
If  a  person  whose  name*  is  thus  drawn,  in  the  judgment  of  the 
justice,  resides  more  than  three  miles  from  the  place  of  trial, 
the  justice  may  set  aside  such  juror,  and  he  may  excuse  any 
juror  who  comes  within  the  provisions  of  section  five  hundred 
and  forty-four  of  the  judiciary  law,  and  in  either  case  draw 
another  ballot,  and  continue  to  do  so  until  twelve  are  drawn. 
After  the  adjournment  of  the  court,  at  which  a  jury  trial  has 
been  had,  the  justice  must  deposit  the  ballots  containing  the 
names  of  those  who  attended  and  served,  in  another  box  kept  by 
him.  The  ballots  containing  the  names  of  those  who  did  not 
appear  and  serve  must  be  returned  by  the  justice  to  the  box 
from  which  they  were  taken.  If  at  the  time  of  drawing  jurors 
for  the  court  there  is  not  a  sufficient  number  of  ballots  remain- 
ing in  the  original  box,  the  justice,  up<m  drawing  all  the  ballots 
th<*rein.  must  draw  the  uecessar;^'  number  from  the  second  box 
containing  the  names  of  those  jurors  who  have  before  served, 
as  in  this  section  prescribed,  and  must  continue  to  draw  from 
that  box  until  a  new  list  of  jurors  is  delivered  to  him  by  said 
town   clerk. 

AmM  by  L.  1900,  ch.  65.  |  3.  See  note  83  of  notefi  of  Board  of  Stat- 
ntory  ConHolI'latloii  ot  «iid  of  code. 

1  2992.  Id.;  in  notion  betvveen  tw^o  to-wns,  etc. 

Where  the  action  is  between  two  towns  or  cities,  or  between 
a  town  and  a  city,  the  venire  must  direct  the  constable  to  notify 
twelve  men  of  the  county,  who  are  nualified  and  not  exempt,  as 
pn*s<'rilM»d  in  the  last  se<'tion,  and  wno  are  not  interested  m  the 
matter  at  issue,  to  form  a  jury  for  the  trial  of  the  action. 

2  &   S.   242,   I   9n. 
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f  2993.   Delivery,  execution  and  return  of  venire.  [ 

The  justice  must  insert  the  uames  of  the  jurors  so  drawn,  in 
a  venire,  and  deliver  di*  faiise  it  to  i)e  delivered  to  a  constable 
of  the  county  disintei*t»Ntcd  betwt»eii  the  parties.  The  constable 
must,  at  least  three  days  before  the  day  therein  stateil,  notify 
each  of  the  person.s  whose  names  have  l)een  therein  inserted, 
by  reading  it  or  stating  the  substance  thereof  to  the  person  so 
served.  But  the  service  shall  not  be  affected  by  the  constable's 
failure,  after  diligent  search,  to  find  any  of  the  persons  so 
named.  The  constable  must  make  his  return  ui)on  the  venire, 
certifying  that  he  has  so  personallj*  served  it  upon  ea<-h  c)f  the 
jurors  whose  names  are  therein  inserti^d,  or  if  any  were  not 
served,  stating  the  reason  for  su<-h  omission.  Any  constable 
nuiking  a  false  return  upon  such  venire  is  guilty  of  a  niisd*'- 
meanor.  Any  person  so  served  and  not  attending  at  the  time 
and  place  to  which  the  catise  was  so  adjourned,  is  guilty  of  a 
contempt  of  court,  punishable  by  a  fine  not  exceeding  ten  dollars, 
which  the  justice  may  impose  forthwith  by  an  entry  in  his 
minutes  of  the  imposition  of  such  fine,  to  be  collected  by  execu- 
tion issued  by  the  justice  as  upon  a  judgment,  with  costs  of  the 
levy,  and  which  fine  shall  be  paid  over  to  the  use  of  the  poor 
of  the  county  by  the  justice,  but  upon  the  presentation  of  a 
reasonable  and  sutflcient  excuse  by  or  on  behalf  of  the  person 
so  fined,  the  justice  may,  at  any  time,  remit  such  fine,  or  any 
part  thereof. 

2  R.  S.  242.  H  97.  OS;  L.  1847.  ch.  470,   §  .1  (Etlm.    r»91). 

I   20)>4.   BnllotR;  ho'w  preparecl. 

For  the  purpose  of  procuring  a  jury  to  try  the  action,  the 
justice  must  prepare,  or  cause  to  be  prepared,  ballots,  uniform, 
as  nearly  as  may  b(»,  in  appearance,  by  writing  the  name  of  each 
person  returned,  who  attends,  upon  a  separate  piece  of  paper. 
The  constable,  in  the  presence  of  the  justice,  must  roll  up  or 
fold  each  ballot  in  the  same  manner,  as  nearly  as  may  be,  so 
as  to  resemble  the  others,  and  so  that  the  name  is  not  visible. 
The  ballots  must  be  deposited  in  a  box,  or  other  conTenient 
receptacle.  , 

Id..  I  99. 
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1  2096.  DrniiTlnir  Jarors. 

The  jn8tict»  imist  tluMi  (»iM»nl.v  draw  out,  one  after  another,  six 
of  the  ballots.  If  a  i>ersim,  whoso  name  is  drawn,  is  challeuK<?d 
aud  set  aside,  or  is  excused,  another  ballot  must  be  drawn,  and 
so  on.  suceessiveiy,  until  the  required  number  of  jurors  is  ob- 
tained. The  imrties  maj'  eleet  to  try  the  cause  by  a  less  number 
than  six  jurors,  at  any  time  before  a  witness  i^  sworn.  The 
persons  so  selected  as  herein  provided,  constitute  the  jury  to 
try  the  action. 

Id.,  f  100. 

S  2890.  Jurors   in  default. 

If  a  sufficient  number  of  competent  jurors  do  not  attend,  the 
justice  shall  issue  an  attachment  against  all  defaulting  juroi*s, 
and  shall  i»lace  the  same  in  the  hands  of  the  officer  who  sum- 
moned the  same,  commanding  him  forthwith  to  attach  8u«-h 
jurors  and  to  bring  them  before  him  at  a  time  specified  not 
more  than  thirty-six  hours  thereafter,  to  whi<*h  the  cause  must 
be  adjourned.  The  juror  or  jurors  so  attached  shall,  in  addition 
to  the  fine  specilied  in  se<'tie)n  21KK{  of  thi.s  acrt,  be  required  to 
pay  the  expense  of  the  attachment  an<l  service  thereof;  which 
shall  be  the  officer's  fees,  together  with  all  necessary  expense 
incurred  by  him  in  serving  said  attachment,  to  be  audited  and 
fixed,  to  be  enforced  in  the  same  manner,  anti  when  collected 
to  be  paid  to  the  officer  or  the  party  who  has  paid  the  same. 
Any  person  so  attached  and  disobeying  or  resisting  the  service 
of  sanl   attachment  is  guilty  of  a  misdemeanor. 

f  2007.   [Am'd,   1802.]      New  venire,   etc. 

If  the  constable,  to  whom  the  venire  is  delivered,  does  not 
return  it  as  required  thereby;  or  it  is  for  any  reason  set  aside, 
the  justice  must  proceed  to  draw  another  jury,  in  the  manner 
prescribed  in  the  foregoing  sections,  which  shall  be  summone<l 
in  like  manner  as  the  first  ^ury.  If  a  full  jury,  drawn  fn)m 
those  returned  as  prescribed  in  the  foregoing  sections  cannot  lie 
obtained,  the  justice  may  direct  the  constable  to  require  the 
attendance  forthwith,  or  at  such  time  as  he  may  designate,  not 
longer  than  twenty-four  hours  after  the  issuing  thereof,  of  such 
a  number  of  talesmen,  from  the  bystanders  or  from  the  town, 
qualifie<l  to  serve  as  jurors,  as  he  deems  sufficient  for  the  pur- 
pose: or  in  his  discretion  he  may  draw^  from  the  jury  box,  double 
the  number  of  jurors  required  to  complete  the  jury  in  the 
manner  re<iuire<l  by  the  foregoing  sections,  which  shall  be  sum- 
moned in  like  manner  as  the  first  jruy,  and  he  shall  continue  to 
do  so  till  a  jury  is  obtained.  Nothing  hereinbefore  containetl 
shall  preclude  the  justice  from  adjourning  the  trial  of  the  case, 
on  his  own  motion,  or  on  the  applicatiim  of  either  of  the  parties 
to  the  action,  as  provided  by  sections  twenty-nine  hundred  and 
fifty-nine  ft)  twenty-nine  hundred  and  sixty-eight  of  the  Code  of 
Civil  I*rocedure. 

L.    l.S«>2.   rh.    r,rt7. 

f  2098.   Jaror*»  oatli. 

The  justice  must  administer  an  oath  or  affirmation  to  each 
juror,  well  and  truly  to  try  the  matter  in  difference  between 
,  plaintiff,  and ,  defendant,  and  unless  dis- 
charged by  the  justice,  a  true  verdict  to  give,  according  to  th:? 
evidence. 

2  R.  S.  242,   S  103. 
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I  2890.  Jury  to  hear  proofs. 

After  the  jurors  have  been  duly  sworn,  they  must  sit  together, 
and  hear  the  allegations  and  proofs  of  the  parties,  which  must 
be  made  publicly,,  in  their  presence. 

Id.,  $  104. 

I  3000.  \Vltnes«*»  oath. 

A  person  offered  as  a  witness  must,  before  any  testimony  is 
^iveu  by  him,  be  duly  sworn  or  atflrmed,  to  the  effect  that  the  * 
evidence  which  he  shall  give,  relating  to  the  matter  in  difference 

between ,  plamtiff,  and ,  defendant,  shall 

be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

Id.,  I  108. 

i  3001.  "Wltneii*  refnslnir  to  be  a-vrorn,  etc*  IVarrant 
thereupon. 

AVhere  a  witness,  attending  before  a  justice  in  an  action,  re- 
fuses to  be  sworn  or  atflrmed  in  the  form  prescribed  by  law;  or 
to  answer  a  pertinent  and  proper  question;  or  neglects  or  refuses 
to  produce  a  book  or  paper  wihch  he  has  been  duly  subpoenaed 
to  produce,  a.s  prescribed  in  section  2iKJ9  of  this  act,  or  duly 
required  to  produt*^*  by  an  order,  made  as  prescribed  in  section 
8(>t  of  this  act;  and  the  party,  at  whose  instance  he  attended, 
makes  oath  that  the  testimony  of  the  witness,  or  that  the  book 
or  paper  is  so  far  material,  that  without  it  he  cannot  safely 
proceed  with  the  trial  of  the  action,  the  justice  may,  by  warrant, 
commit  the  witness  to  the  jail  of  the  county. 

Id.,  i  279,  ara'd. 

1  3002.  Contents  of  'warranty  imprisonment  of  reensant 
vritness. 

The  warrant  must  specify  the  cause  for  which  it  is  issued. 
If  it  is  issued  for  refusing  to  answer  a  question,  the  question 
must  be  specified  therein;  if  for  neglecting  or  refusing  to  pro- 
duce a  book  or  pai>er,  the  same  must  be  described  with  conve- 
nient certainty.  The  recusant  witness  must  be  closely  confined, 
by  virtue  of  the  warrant,  until  he  submits  to  be  sworn  or 
affirmed,  or  to  answer,  or  to  produce  the  book  or  paper  required, 
as  the  case  may  be;  or  is  otherwise  discharged  according  to  law. 

2  R.    S..    f  28«. 

I  3003.  Adjonrnment   thereapon. 

The  justice  must  thereupon,  from  time  to  time,  at  the  request 
of  the  party  in  whose  behalf  the  witness  attended,  adjourn  the 
trial,  until  the  witness  testifies,  or  produces  the  book  or  paper 
required,  or  dies,  or  becomes  a  lunatic,  or  is  discharged  accord- 
ing to  law. 

Id.,  I  281. 

1  3004.  Ex  parte  aflldavfti  when  evidence. 

An  ex  parte  alfldavit  shall  not  be  received  in  evidence  upon  a 
trial,  without  the  consent  of  both  parties,  except  in  a  case  where 
it  is  specially  allowed  by  law. 

2  B.  S.  242.   i  105. 
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I  3009.  Competency   of  ^vitnemu;   h.o'w   determined. 

An  objection  to  the  competency  of  a  witness  mast  be  tried  and 
determined  by  the  justice.  Where  the  ground  of  the  objection 
depends  upon  a  matter  of  fact,  evidence  may  be  given  there- 
upon, as  upon  any  other  question  of  fact;  except  that,  If  the  wit- 
ness is  examined  thereupon  by  the  party  objecting,  no  other  res* 
timony  shall  be  received  from  either  party  as  to  his  competency- 
id.,  I  107. 

i  8OO0.  Constable  to  keep  Jury;  HIm   oatU. 

After  hearing  the  allegations  and  proofs,  the  jury  must  be  kept 
together  in  a  private  and  convenient  place,  under  the  charge  of 
a  constable,  until  they  all  agree  upon  their  verdict;  and,  for  that 
puri>ose,  the  Justice  shall  administer  to  the  constable  the  foHow- 
mg  oath:  *'  y  ou  swear  in  the  pnweuce  of  Almighty  God,  that  you 
will,  to  the  utmost  of  your  ability,  keep  the  persons  sworn  as 
jurors  upon  this  trial  together,  in  a  private  and  convenient  place, 
without  any  meat  or  drink  except  such  as  shall  be  ordered  by  mo; 
that  you  will  not  suffer  any  communication  to  be  made  to  them, 
orally  or  otherwise;  that  you  will  not  communicate  with  them 
yourself,  orally  or  otherwise,  unless  by  my  order,  or  to  ask 
them  whether  they  have  agreed  upon  their  verdict,  until  they  are 
discharged;  and  that  you  will  not,  before  they  render  their 
verdict,  communicate  to  any  person  the  state  of  their  delibera- 
tions, or  the  verdict  they  have  agreed  upon." 

Id.,  I  100. 

I  3007.  Rendition  of  verdict;  plaintiff  need  not  b« 
called. 

When  the  jurors  have  agreed  upon  their  verdict,  they  must 
publicly  deliver  it  to  the  justice,  who  must  enter  it  in  his  docket 
book.  It  is  not  necessary  to  call  the  plaintiff  before  receiving 
the  verdict;  and  the  plaintiff  cannot  submit  to  a  nonsuit  or 
withdraw  the  action,  after  the  cause  has  been  committed  to  the 
jury. 

Id.,  f  110. 

1  3008.   Jnry  wben  to  be   dlschariired;   ne-vr  venire. 

Where  the  justice  is  satisfied  that  the  jurors  cannot  agree 
upon  a  verdict,  after  having  been  out  a  reasonable  time,  he  may 
discharge  them,  and  issue  a  new  venire,  returnable  within  forty- 
eight  hours:  unless  the  parties  consent,  and  their  consent  is 
entered  in  the  justice's  docket-book,  that  the  justice  may  render 
judgment  upon  the  evidence  already  before  him;  which  he  may 
do,  in  that  case. 

2  U.   S.   242,    I    111. 

f   8009.   Fine   to  be  Imposed   on   defanltlni:  Juror. 

A  person  duly  notified  to  attend  as  a  juror,  who  fails  to  at- 
tend, or,  attending,  refuses  to  serve,  without  a  reasonable  ex- 
cuse, proved  by  his  oath,  or  the  oath  of  another  person,  is  liable 
to  the  same  fine,  to  be  imposed  and  collected,  with  costs,  in  like 
manner,  and  applied  to  the  same  use,  as  is  prescribed  in  article 
second  of  title  fourth  of  this  chapter,  with  resi)ect  to  a  person 
subpoenaed  as  a  witness,  and  not  attending,  or  attending  and 
refusing  to  testify. 

Id..' I   112,   am'd;   L.   1873,   ch.   14<J    fD  Edm.   600). 
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TITLE  VL 
Judgment ;  and  docketing  the  same^ 

Bee.  SOIO.  Jodgment  by  confessloD. 

8011.  Id.;   mode  of  confeMing  Jadcment. 

8012.  Id.:  when  void. 
8018.  Jaafmeot  of  nonsnlt. 

8014.  Jadfment  apon  yerdict,  etc. 

8015.  When  Jadgment  to  be  rendered. 

8016.  BemlttlDff  iwrt  of  verdict,  etc. 

8017.  Tninterlpt  of  judgment;  deeketing  the  samew 

8018.  Id.;  wben  execution  may  lame  t&gauiet  iwmoiL 
8010.  Id.;  In  action  for  a  chattel. 

8020.  Judgment  agalnat  joint  debtors. 

8021.  DooketlUR  the  same;  action  therenpon. 
8022L  Docketing  Judgment   In   another   county. 

8028.  Justice  may  give  transcript,  after  expiration  of  bis  tens. 

I  8010.  Judgment  by  oonfeaaion. 

A  jastice  of  the  peace  may  enter  a  jadgment  upon  the  con* 
fesBion  of  the  defendant,  In  any  case,  where  the  amount  con- 
femed  does  not  exceed  the  anm  of  ^ve  hundred  dollars,  wiib 
such  a  stay  of  execution,  if  any,  as  is  agreed  upon  by  the  parties 
to  the  judgment. 

a  B.  S.  242.  i  113.     See  ||  2864.  8221. 


I  3011.  Id.  I  mode  of  confeaalas  JvdffBsent* 

A  judgment  upon  confession  shall  not  be  rendered  iiiil<Mi  the 
following  requisites  are  complied  with: 

1.  The  defendant  must  personally  appear  before  the  justice. 

2.  The  confession  must  be  in  writing,  signed  by  the  defendant, 
and  filed  with  the  justice. 

3.  If  the  judgment  is  confessed  for  a  sum  exceeding  fifty 
dollars,  the  confession  must  be  accompanied  with  the  affidavit 
of  the  defendant  and  of  the  plaintiff,  stating  that  the  defendant 
is  honestly  and  justly  indebted  to  the  plaintiff  in  the  sum  spe- 
cified therein,  over  and  above  all  just  demands  which  the  de- 
fendant  Las  against  the  plaintiff;  and  that  the  confession  Is  not 
made  or  taken  with  intent  to  defraud  any  creditor. 

Id.,  I  114. 

I  8012.  Id.)  when  void. 

A  judgment  confessed,  otherwise  than  as  prescribed  in  the 
last  section,  Is  void,  as  against  every  person,  except  a  purchaser 
in  good  faith  of  property,  real  or  personal,  thereunder,  and  the 
defendant  making  the  confession. 

Id.,  I  115. 

■   I  3013.  Judgment  of  nonsnit. 

.Tndgmont  of  nonsuit,  with  costs,  must  be  rendered  against  a 
plaintiff  piostH-iitinK  "n  action  before  a  justice  of  the  peace,  in 
either  of  the  following  cases: 

1.  If  he  discontinues  or  withdraws  the  action. 

2.  If  lie  fails  to  appear  within  one  hour  after  the  summons  is 
returnable,  or  within  one  hour  after  the  time  to  which  the  trial 
has  been  adjourned. 

X  If  li(»  is  nonsuited  upon  the  trial. 
Id.,   §   119. 
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<^  8014.  Jadgrment  upon  -verAiet,  etc. 

Where  a  verdict,  or  the  decision  of  the  JQBtice  upon  a  trial 
witliout  a  jury,  is  rendered  in  favor  of  either  party,  the  justice 
must  render  judgment  afrninst  the  adverse  party  in  conformity 
thereto,  with  costs,  except  as  is  otherwise  specially  prescHbed 
by   law. 

Substituted  for  2  R.  8.  242,  H  120  and  121. 

§  3015.  When  Jndvnient  to  be  rendered. 

Whore  the  plaintiff  is  nonsuited,  or  discontinues  or  withdraws 
the  action;  or  where  judgment  is  confessed,  or  a  verdict  is  ren- 
dered; or  where,  at  the  close  of  the  trial,  the  defendant  is  in 
custody;  the  justice  must  forthwith  render  judgment,  and  enter 
it  in  his  docket-book.  In  every  other  case,  he  must  render 
judgment,  and  enter  it  in  his  docket-book,  within  four  days  after 
the  cause  has  been  finally  submitted  to  him. 

Id.,  f  124. 

I  3010.  Remitting  part  of  verdict,  etc 

Where  a  verdict,  or  the  decision  of  the  justice  upon  a  trial 
without  a  jury,  is  rendered  in  favor  of  either  party  for  a  sum  of 
money,  the  prevailing  party  may  remit  any  portion  thereof,  and 
take  judgment  for  the  residue. 

Id..   I  125. 

§  3017.  [Am'dy  1894.]  Transcript  of  Judarment)  doo1cetli»K 
the  same. 

A  justice  of  the  peace  who  renders  a  judgment,  except  in  an 
action  to  recover  a  chattel,  must,  upon  the  application  of  the 
party  in  whose  favor  the  judgment  w^as  rendered,  and  the  pay- 
ment of  the  fee  therefor,  deliver  to  him  a  transcript  of  the  judg- 
ment. The  county  clork  of  the  county  in  which  the  judgment 
was  rendered  must,  upon  the  presentation  of  the  transcript  and 
payment  of  the  fee  therefor,  if  within  six  years  after  the  render- 
ing thereof,  indorse  thereupon  the  date  of  its  receipt,  file  it  in  his 
office  and  docket  the  judgment  as  of  the  time  of  the  receipt  of 
the  transcript  in  the  hook  kept  by  him  for  that  purpose,  as  pre- 
scribed in  article  third,  title  first  of  chapter  eleven  of  this  act. 
Thenceforth  the  judgment  is  deemed  a  judgment  of  the  county 
court  of  that  county,  *and  must  be  enforced  accordingly;  except 
that  an  execution  can  be  issued  thereupon  only  by  the  county 
clerk,  as  prescribed  in  section  thirty  hundred  and  forty-three  of 
this  act,  and  that  the  judgment  is  not  a  lien  upon,  and  cannot 
be  enforced  against,  real  property,  unless  it  is  for  twenty-five 
dollars  or  more,  exclusive  of  costs. 

Co.  Proc.  part  of  |  63;  L.  1804,  ch.  307.     »••  I  Wa 

§  301S.  Id.  I  -when  execntlon  may  issue  against  person. 

If  the  action,  in  which  the  judgment  is  rendered,  is  one  of  the 
actions  specified  in  subdivision  first  or  second  of  section 
2895  of  this  act,  or  if  an  order  of  arrest  was  grantetl,  and  was 
executed,  in  a  case  specified  in  subdivision  third  of  that  section, 
and,  in  either  case,  if  the  defendant  is  a  male  person,  the  justice 
must  insert,  in  each  transcript  given  by  him,  as  prescribed  In 
the  last  section,  the  words,  "  defendant  liable  to  execution  against 
his  person":  and  a  like  note  must  also  be  made  in  the  docket 
of  the  judgment,  made  by  the  county  clerk. 

soo 
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I  8019.  Id.  I  in  action,  for  a  chattel. 

A  justice  of  the  peace,  who  renders  judgment  for  a  chattel, 
which  has  been  delivered  to  the  unsuccessful  party,  or  for  the 
value  thereof,  in  case  a  return  thereof  cannot  be  had,  must, 
where  the  value  exceeds  twenty-five  dollnrc,  upon  the  application 
of  the  party  in  whose  favor  thb  judgment  was  rendered,  and 
payment  of  the  fee  therefor,  deliver  to  him  a  transcript  of  the 
judgment,  stating  the  particulars  thereof.  The  county  clerk  of 
the  county,  in  which  the  judgment  was  rendered,  must,  upon  the 
presentation  of  the  transcript,  and  payment  of  the  fees  therefor, 
indorse  thereupon  the  date  of  its  receipt,  file  it  in  his  office,  and 
docket  the  judgment,  as  of  the  time  of  the  receipt  of  the  trans- 
cript, in  the  book  kept  by  him  for  that  purpose,  as  prescribed 
In  article  third  of  title  first  of  chapter  eleventh  of  this  act,  and 
must  also  enter  in  the  docket  the  particulars  of  the  judgment, 
as  stated  in  the  transcript  of  the  justice.  Thenceforth  the  judg< 
ment  is  deemed  a  judgment  of  the  county  court  of  that  county, 
and  must  be  enforced  accordingly;  except  that  an  execution  can 
be  issued  thereupon  only  by  the  county  clerk,  as  prescribed  in 
section  3043  of  this  act. 

I  8020.  Judgment  avalnat  Joint  debtors. 

"Wliere  an  action  is  brought  against  two  or  more  persons,  jointly 
indebted  apon  contract,  and  the  sommonB  is  served  upon  one  or 
more,  but  not  upon  all  of  them,  if  the  plaintiff  recovers  judgment, 
it  must  be  entered  against  all,  in  the  mode  prescribed  in  section 
1932  of  this  act  Sections  1933,  1934,  and  1935  of  this  act  apply 
to  such  a  judgment,  and  to  each  execution  issued  thereunon; 
except  that,  where  the  justice  or  the  county  clerk  issues  the  exe- 
cution, he  must  make  the  indorsement  prescribed  in  section  1934 
of  this  act. 

SnlMtitnted  for  2  R.   S..  f§   122  and  123. 

S  3021.  Docketing  the  Bame)  action  thereupon* 

The  justice  who  gives  a  transcript  of  a  judgment,  taken  as  pre- 
scribed in  the  last  section,  must  distinctly  designate,  in  the  trans- 
cript, each  defendant  who  was  not  summoned.  Thereupon  the 
clerk,  who  dockets  the  judgment,  must  make  in  the  docket,  under 
or  opposite  the  name  of  each  defendant  not  summoned,  an  entry, 
as  prescribed  in  section  1936  of  this  act;  and  the  provisions  of 
that  section  apply  to  the  judgment  so  docketed.  An  action,  upon 
a  judgment  so  docketed,  cau  be  maintained  in  a  justice's  court 
against  the  defendants  summoned,  only  in  a  like  case,  and  with 
like  effect,  as  if  they  were  the  only  defendants  in  the  original 
action.  An  action  may  be  maintained  against  the  defendants  not 
summoned,  as  prescribed  in  section  1937  of  this  act,  in  any  court 
having  jurisdiction  thereof;  and  the  plaintiff  is  entitled  to  costs, 
upon  recovering  final  judgment  therein,  where  the  sum  remaining 
unpaid  is  twenty-five  dollars  or  more. 

I  8022.  Docketing  Jndffment  In  another  county. 

The  clerk,  with  whom  a  transcript  given  by  a  justice  is  filed, 
as  prescribed  in  either  of  the  foregomg  sections  of  this  title,  must 
furnish  to  any  person .  applying  therefor,  and  paying  the  fees 
allowed  by  law,  one  or  more  transcripts  of  the  docket  of  the 
judgment,  attested  by  his  signature.  A  county  clerk,  to  whom 
•ncD  a  transcript  is  presented,  must,  upon  payment  of  the  lees 
therefor,  immediately  file  it,  and  docket  the  judgment  in  the 
appnq>riate  docket-book  kept  in  bis  office,  in  like  manner  as  the 
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jadgment  was  docketed  by  the  first  county  clerk.  The  Jadgment, 
when  docketed  as  prescribed  in  this  section,  has  the  like  effect, 
with  respect  to  the  enforcement  thereof,  or  any  proceedings  there- 
under, or  by  virtue  thereof,  in  the  county  where  it  was  so  dock- 
eted, as  if  it  was  rendered  by  a  justice  of  the  peace  of  that 
county,  and  docketed  upon  filing  his  transcript;  except  that 
where  an  application  for  leave  to  issue  an  execution  is  necessary, 
it  must  be  made  to  the  county  court  of  the  county  where  tue 
judgment  was  rendered. 

09.  Ptoc.,   I  08.  and  B/8.,   part  of  8  284. 


I  8023.  J««tlee  atmy  si-re  tranaeript,  mttev  explratlom  of 
hla  tevukm 

A  justice  of  the  peace,  whocc  term  of  office  has  expired,  may 
make  a  transcript  of  a  judgment  rendered  by  him,  as  prescribed 
IB  either  of  the  foregoing  sections  of  thia  title. 


c  19, 1 7  BXBGUTIONS.  If  dOM-26 

TITLB  Vn. 

Szectttions. 

8«e.  8091.  When  Jnttloe  may  Uiae  execution. 
8085.  GenerM  reQulaltes  at  executton. 
jUM.  Sxeoutloa  upon  Judgment  for  monex. 

8087.  Renewal  of  execution. 

8Q8B.  Pr^>en7  exempt  from  execution. 

8088.  Indorsement  otlery ;  notice  of  tale. 
8090.  Mode  of  levy  and  sale. 

8081.  Return  of  execution. 

8088.  Execution  agalnvt  tbe  person ;  imprisonment  of  Judgment  debtor. 

8088.  When  Judgment  debtor  to  be  dlscnarged. 

8084.  Affldavlt:  discharge. 

808B.  Penalty  for  not  discharging. 

8088.  Affldatlt  a  defence  to  action  for  eecape. 

8QS7.  Discharge  not  to  affect  Judgment. 

8068.  Execution  upon  Judgment  m  action  for  a  chatteL 

8088.  Action  against  constable  for  not  returning  execution. 

8040.  Ckmscable  not  to  act  under  execution  after  return  day. 

8l)«l .  Action  against  constable  for  money  collected. 

8048.  Duty  of  constable  whose  term  of  office  has  expired. 

8048.  Execution  upon  Judgment  docketed  with  county  clerk. 


I  SOSM.  IMrhen  Justice  may  iasue  exeeutioa. 

At  any  time  within  five  years  after  entry  of  a  judgment,  th« 
justice  of  the  peace,  who  rendered  it,  being  in  office,  may  issue 
an  execution  thereupon,  unless  it  has  been  docketed  in  the  county 
clerk's  office. 

Co.  Proc..  1 64,  snbds.  12  and  18. 

S  8026.  General  reqvisltes  of  exeeutloii. 

An  execution,  issued  by  a  justice,  must  be  directed  generally 
to  any  constable  of  the  same  county.  It  must  intelligibly  de- 
scribe the  judgment,  stating  the  names  of  the  parties  in  whose 
favor,  and  against  whom,  the  time  when,  and  the  name  of  the 
justice  by  whom,  the  judgment  was  rendered;  and  it  must  be 
made  returnable  to  the  justice,  within  sixty  days  after  its  date. 
R.  s.,  part  of  f  181. 


§  SOIMS.  Bxecvtlon  vp«n  Jvdgraient  for 

An  execution,  issued  upon  a  judgment  for  a  sum  of  money, 
must  specify,  in  the  body  thereof,  the  sum  recovered,  and  the 
sum  actually  due  upon  the  judgment  at  the  date  of  the  execution; 
and,  except  in  a  case  where  special  provision  is  otherwise  made 
by  law,  it  must,  substantially,  require  the  constable  to  satisfy 
the  judgment,  together  with  his  fees,  out  of  the  personal  property 
of  the  judgment  debtor  within  the  county,  not  exempt  from  levy 
and  sale  by  virtue  of  an  execution;  and  to  bring  the  money 
before  the  justice,  by^  the  return  day  of  the  execution,  to  be 
rendered,  by  the  justice  to  the  party  who  recovered  the  judg- 
ment. If  the  judgment  was  recovered  against  a  male  person,  in 
either  of  the  actions  specified  in  subdivision  first  or  second  of 
section  2895  of  this  act;  or  if  an  order  of  arrest  was  granted 
and.  was  executed,  in  a  case  specified  in  subdivision  third  of  that 
section,  the  execution  must  also  command  the  constable,  if  suf- 
ficient personal  property  cannot  be  found  to  satisfy  the  judgment, 
to  arrest  the  judgment  debtor,  and  to  convey  him  to  the  jail  of 
the  county,  there  to  remain  until  he  pays  the  judgment,  or  is 
discharged  according  to  law.  If  the  judgment  was  rendered  in 
ao  action  to  recover  a  penalty  or  forfeiture  given  by  a  statute 


gg  3027-8!8  JUSTICES'  COURTS  c.  19.  t.  7 

of  the  State,  the  justice  must  indorse  upon  the  executloB  a 
reference  to  the  staluus  as  i)rescribed  in  section  1807  of  this 
act,  with  respect  to  a  copy  of  the  summons. 

R.  H.,  i  131,  am'd;  L.  1831,  cb.  300. 

I  3027.  Renewal  of  execution. 

After  the  return,  wholly  or  partly  unsatisfied,  of  an  execution, 
issued  by  a  justice  of  tlie  i»eace,  he  may,  from  time  to  time, 
within  five  years  after  the  judgment  was  rendered,  issue  a  new 
execution  or  renew  the  former  execution.  An  execution  is  re- 
newed by  a  written  indorsement  thereupon  to  that  effect,  signed 
by  the  justice,  and  dated  uiK>n  the  day  when  it  is  made.  If  part 
of  the  execution  has  been  satisfied,  the  indorsement  must  state 
the  sum  remaining  due.  Each  indorsement  renews  the  execution 
for  sixty  days  from  the  date  thereof.  A  justice  whose  term  of 
office  has  expired  may  thus  ihsue  or  renew  an  execution. 

Id..    §§  146  and  147. 

§  3028.  Property  exempt  from  execution. 

The  same  personal  property  is  txenipt  from  levy  and  sale,  by 
virtue  of  an  execution  issued  by  a  justice  of  the  peace,  whicn  is 
exonipt  from  levy  and  sale,  by  virtue  of  an  ex(H?ution  issued  out 
of  the  supreme  court,  and  in  the  like  cases,  and  under  the  same 
circumstances,  as  prescribed  in  sections  1389,  1390,  1391,  1392, 
1393,  and  1391  of  this  act,  nnd  the  other  special  provisionB  of 
Xaw,   relating  to  such  an   exemption. 

Id.,   f  169.   am'd. 

S  8Q20.  Indorsement  of  levy;  notice  of  Mile. 

A  constable,  who  takes  personal  property  into  his  custody,  by 
virtue  of  an  execution,  must  indorse  upon  the  execution  the  time 
of  levying  upon  it.  He  must  immediately  post  conspicuously,  in 
at  least  three  public  places  of  the  city  or  town,  in  which  the 
property  -was  taken,  written  or  printed  notices,  signed  by  him, 
describing  the  property,  and  specifying  the  place,  within  the 
same  city  or  town,  where,  and  the  time,  not  less  than  six  days 
after  the  posting,  when,  it  will  be  exposed  for  sale. 

Id.,  §  148.  am'd. 

{  3030.  Mode  of  levy  nnd  Hale. 

The  provisions  of  sections  i;j84,  1385,  1386,  1387,  1405,  1409. 
1410,  1411,  1412,  and  1428  of  this  act,  substituting  the  constable 
for  the  sheriff,  aooly  to  and  govern  the  levy  upon  and  sale  of 
personal  property,  bj  virtue  of  an  execution  issued  by  a  justice 
of  the  peace;  except  where  a  different  rule  is  prescribed  in  this  act. 

§  3031.  Retnrn  of  execution. 

The  constable  must  return  the  execution  to  the  justice,  and 
pay  to  him  the  amount  of  tlie  judgment,  with  interest,  or  so 
much  thereof  as  he  has  collected:  returning  the  surplus,  if  any, 
to  the  person  from  whose  property  it  was  collected. 

n.    S.,  part  of  §    149. 

)i   3032.    fixeention  aivcilnst   the  person;   Imprisonment    of 

Indgrment  debtor. 

For  want  of  sufficient  personal  property,  whereon  to  levy,  the 
constable  must,  if  the  oxecution  requires  it,  arrest  the  judgment 

804 


c.  19.  t.  7  EXECUTIONS.  §§  8033-^5} 

debtor,  and  convey  him  to  the  jail  vt  the  county.  The  keeper 
of  the  jail  must  thereupon  keep  the  judgment  debtor  in  custody, 
in  all  reBpectB  aB  if  the  execution  was  issued  out  of  the  supreme 
court,  until  the  judgment  and  the  fees  of  the  constable  are  paid; 
or  until  the  judgment  debtor  is  thence  discharged,  in  due  course 
of  law;  except  tliat  if  the  execution  has  an  indorsement,  showing 
that  the  judgment  was  rendered  in  an  action  for  a  penalty  or 
forfeiture,  given  by  a  statute  of  the  State,  the  sheriff  shall  not 
admit  the  judgment  debtor  to  the  liberties  of  the  jail. 
R.  S*,   part  of  H  IM   and   143. 

9  30a»;  [Am'd,  1888.]  When  Jndvment  debtor  to  be  dl«- 
ebarved. 

If  a  person  committed  to  jail  by  virtue  of  an  execution  issued 
by  a  justice  of  the  peace,  or  out  of  the  municipal  court  of  Buf- 
falo, or  by  virtue  of  an  execution  issued  by  a  county  clerk  on 
a  transcript  of  a  judgment  recovered  before  a  justice  of  the  peace, 
or  in  the  said  municipal  court  of  Buffalo,  has  a  family  within 
the  state  for  which  he  provides,  he  must  be  discharged,  after^ 
remaining  in  custody,  either  with  or  without  being  admitted  to' 
the  jail  liberties,  thirty  days;  otherwise  he  must  be  discharged 
after  so  remaining  sixty  days. 

Id..  S  162.  am'd.    Albany  City  Court.  L.  1884.  ch.  122;  L.  1883,  ch.  26. 

I  3034.  AllldaT-lti  dlacharffe. 

In  order  to  procure  a  discharge,  as  prescribed  in  the  last  section, 
the  prisoner  must  make,  and  deliver  to  the  sheriff  or  jailer,  an 
aiBdavit,  stating  the  facts  which  entitle  him  thereto,  according 
to  the  provisions  of  that  section.  Upon  receiving  such  an  aflS- 
davit  the  sheriff  or  Jailer  must  forthwith  discharge  the  prisoner 
from  his  custody.  He  must  thereupon  deliver  the  affiaavit  to 
the  clerk  of  the  county,  who  must  file  it  in  his  office,  without  fee. 

Id..   |§   168  and   164. 

I  3036.  Penalty  for  not  disobarfflnv. 

A  sheriff  or  jailer,  who  refuses  to  discharge  the  prisoner,  upon 
receiving  such  an  affidavit,  forfeits  twenty-five  dollars  for  each 
day,  during  which  he  detains  the  prisoner;  to  be  recovered  by  the 
latter,  in  addition  to  any  damages,  which  he  sustains  by  reasoA 
of  the  false  imprisonment. 

Id..  §  156. 


S  3036.  AAdaT-lt  a  defence  to  notion  for  eaoapob 

The  receipt  of  such  an  affidavit  is  a  defence,  to  an  action 
brought  against  the  sheriff  or  jailer,  by  reason  of  the  prisoner's 
discharge. 

Id..  I  166. 

9  3037.  Dlacbarve  not  to  alfeet  Judgment. 

Notwithstanding  the  discharge  of  a  judgment  debtor,  as  pre- 
scribed in  the  last  four  sections,  the  judgment  remains  valid  as 
against  his  property:  and  a  new  execution  may  be  issued  accord- 
ingly, as  if  he  had  not  been  imprisoned. 

Id.,  f  15T. 

I  3038.  Execntlon  upon  Jodflrn&ent  in  action  for  a  cbattel. 

In  an  action  for  a  chattel,  the  possession  of  which  has  not 
been   delivered   to   the   prevailing   party,   an   execution,    for   the 
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delivery  of  the  posBession  thereof  to  him,  as  well  as  for  %nj 
damages  recovered  by  him,  may  be  iasned  by  the  joatice;  anlew 
the  judgment  has  been  docketed  in  the  county  clerk's  office,  as 
prescribed  in  title  sixth  of  this  chapter.  It  must  be  to  the  same 
effect,  and  executed  in  the  same  manner,  as  a  like  execution 
issued  upon  a  judgment  rendered  in  the  supreme  court;  except 
that  it  must  be  directed  generally  to  any  constable  of  the  county; 
and  that  the  direction  to  satisfy  a  sum  of  money,  out  of  the 
property  of  the  judgment  debtor,  must  be  in  the  form  prescribed 
m  this  title  for  a  like  direction,  where  an  execution  is  issued  by 
a  justice  of  the  peace,  upon  a  judgment  for  a  sum  of  money. 
BulMtltute  for  L.  1886,  part  of  ch.  181. 

I  8080.  Aetioa  a«alnst  eonatable  for  not  retarnlMff  exe- 
evtioM. 

If  a  constable  fails  to  return  an  execution  within  five  dars 
after  the  return  da^  thereof,  the  party,  in  whose  favor  it  waa  is- 
sued, may  recover,  m  an  action  against  the  constable,  the  amount 
of  the  execution,  if  it  was  issued  upon  a  judgment  for  a  sum 
of  money;  or  if  it  was  for  the  delivery  of  the  possession  of  a 
chattel,  the  value  of  the  chattel,  as  specified  in  the  judgment, 
together  with  the  damages  and  costs  awarded  thereby;  mad,  in 
either  case,  with  interest  from  the  time  when  the  judgment  waa 
rendered. 

R.  8.,  f  168. 


{  8040.   C«natmble  act  to  act  vader  exe«atloa  after 
tara  day. 

A  constable  shall  not  levy  upon  or  sell  property,  or  arrest  a 
defendant,  or  take  possessioD  of  a  chattel,  by  virtue  of  an  execn- 
tion«  after  the  time  limited  therein  for  its  return,  unless  the 
execution  has  been  renewed;  nor  shall  he  do  any  act  under  a 
renewed  execution,  after  the  expiration  of  the  time  for  which 
it  has  been  renewed. 

Id..  9  161. 

{  8041.  Action  avainat  constable  for  moaey  coUeeted. 

Where  money,  collected  by  a  constable  upon  an  execution,  is 
not  paid  over  by  him  according  to  law,  any  person  entitled 
thereto  may  maintain  an  action  in  his  own  name,  upon  the  in- 
Rtniment  of  security  given  by  the  constable  and^  his  sureties;  and 
may  recover  therein  the  sum  so  collected,  with  interest  from 
the  time  when  it  was  collected. 

Id.,   i  163. 

I  8042.  Duty  of  constable  vrbose  term  of  office  baa  ex- 
pired. 

A  constable,  to  whom  an  execution  is  delivered,  whose  term 
of  office  expires  on  or  before  the  return  day  thereof,  must  pro- 
ceed thereupon  in  the  same  mnnner.  as  if  his  term  of  office  nad 
not  expired:  and  he  and  his  snrptios  are  liable  for  any  nejrleot 
of  duty,  with  respect  to  the  execution:  or  for  money  collected 
therenndor.  or  for  damnqrps  snstnined  by  reason  of  any  act 
done  by  the  constable,  tonchincr  fho  rxorutinn,  in  the  same  manner, 
and  to  the  same  extent,  ns  if  1ms  term  of  ofiice  had  not  expired. 

Id..  18  280  «nd  286.    See  L.  1ST2.  ch.  78S  (9  Edm.  481). 
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§  304S.  Bzeevtion  upon  JudffBient  doelcetecl  irtth  eottmtr 

Where  a  judgment,  rendered  by  a  justice  of  the  i^ce,  has 
been  docketed  with  a  county  clerk,  upon  the  filing  either  of  a 
transcript  from  the  justice's  docket,  or  of  a  transcript  from  the 
clerk's  docket  of  another  county,  the  execution,  to  be  Issued 
thereupon  by  the  county  clerk,  must  be  in  the  same  form,  and 
executed  in  the  same  manner,  as  an  execution  issued  upon  a 
judgment  of  the  county  court;  except  as  otherwise  prescribed  in 
section  1367  of  this  act;  and  except,  also,  that,  where  the  judg- 
ment is  for  a  sum  less  than  twenty-fire  dollars,  exclusiye  of 
costs,  the  direction  to  satisfy  the  judgment  out  of  the  real  prop- 
erty of  the  judgment  debtor  must  be  omitted.  In  that  case  the 
provisions  of  this  act,  relating  to  the  satisfaction  of  an  executicm 
out  of  the  judgment  debtor's  real  property,  are  not  appUcabU 
thereto. 

Oo.  Proc.,  I  #4,  nibd.  IS.    Bee  ||  8017  and  1367,  ante. 
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TITLE  VIIL 
AppeaUi* 

Article  1.  AppeaU   genentlly. 

2.  Appeul  wiiere  a  new  trial  is  not  had  In  the  appellate  coor^ 

3.  Appeal  for  a  new  trial  la  the  appellate  ouurt. 

article:  first. 

Appeals  generally. 

Bee.  SOU.  Jastlce'a  Judgment  reviewed  by  appeal. 

804B.  Who  max  appeal;  to  what  court  appeni  to  be  takes. 
8046.  Appeal;   when  and  how  taken. 

3047.  Service  of  notice  upon  Justice;  payment  of  cotta  Ofid  fMu 

3048.  Service  of  notice  upon  respondent. 
8049.  Amendment;  when  allowed. 

8060.  Undertaking   to  stay   execution   upon   Judgment. 
8001.  Proceedings;   how   stayed. 

3052.  Id.;   when  Justice  la  dead,  etc. 

3053.  Iteturn. 

.   8054.  Id.;  when  Justice  has  gone  out  of  office. 
8055.  Further  return;   how   compelled. 
3050.  Id.;    when  Justice   is   dead.   etc. 
8057.  Proceedings  when   error  in   fact  is  alleged. 
3058.  Kestitution   upon  reversal. 
3058.  Setting  off  costs  and   recovery. 
3060.  Certain  sums  may  be  included  In  disbursements. 
3001.  Judgment-roll. 

I  3044.  Joatlce's  Judainent  revteired  by  appeal. 

The  only  mode  of  reviewing  a  judgment,  rendered  by  a  justice 
of  the  peace  in  a  civil  action,  is  by  an  appeal,  as  prescribed  in 
this  title. 

Co.  Proc.,  part  of  9  3^1. 

9  3046.  [Am'd,  1896.]  IVbo  may  appeal  |  to  wbat  court 
appeal  to  be  taken. 

An  appeal  may  be  taken  by  any  party  apjrrieved  by  the  judg- 
ment. Except  where  the  ju«lgment  is  rendered  by  a  iustice  of 
the  peace  of  the  city  of  Buffalo,  the  appeal  must  be  to  the  coanty 
court  of  the  county  where  the  judgment  was  rendered. 

Id.,  part  of  H  325  and  352;  L.  1895,  cb.  946. 

f  3040.  [Am'd,  1882.]    Appeal;  wben  and  bow  taken. 

An  appeal  must  be  taken  within  twenty  days  after  the  entry 
of  the  judgment  in  the  justice's  docket;  except  that,  where  a 
defendant  appeals  from  a  judgment  rendered  iu  an  action, 
wherein  he  did  not  apiwar,  and  the  summons  was  not  personally 
served  upon  him,  the  appeal  may  be  taken  within  twenty^  days 
after  personal  service  upon  him,  on  the  part  of  the  plaintiff,  of 
written  notice  of  the  entry  of  the  judgment;  but  not  after  the 
expiration  of  five  years  from  the  entry  of  the  judgment.  ^  An 
appeal  is  taken  by  serving  upon  the  justice  by  whom  the  judg- 
ment was  rendered,  and  upon  the  respondent,  a  written  notice 
of  appeal,  subscribed  either  by  the  appellant,  or  by  his  attorney 
in  the  appellate  court. 

Td.,  part  of  fg  353  and  354. 
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i  3047.  [Am'dy  lOlS.]  Service  of  notice  vpvn  Justice | 
l^jrmeiit  of  cost  a  and  fee. 

Rorvice  of  tho  iiotif<»  of  appeal  upon  the  justice,  must  be 
made  by  delivering?  it  to  him  personally,  or  to  his  clerk,  appointed 
pursuant  to  law,  or  by  niniliti^  such  notice  to  the  justice  at  his 
offlco  in  the  manner  prescribed  by  service  of  notice  by  mail  in 
section  seven  hundred  and  ninety-seven  of  this  act;  but  if  the 
justice  is  dead,  or  if  neither  he  nor  his  clerk  can,  after  reason- 
able dilijrence.  be  foun<l  within  the  county,  service  of  the  notice 
upon  the  justice  may  be  made  by  delivering  it  to  the  clerk  of 
the  appellate  court.  I'nless  the  justice  is  dead,  the  appellant 
must,  at  the  time  of  serving  the  notice,  pay  to  the  person  to 
whom  it  is  delivered  the  costs  of  the  action,  included  in  the 
judKDient,  and  the  sum  of  two  dollars,  as  the  fee  of  the  justice 
for  makiu;,'  the  return. 

Co.  Proc,  part  of  ||  354  and  350.  AmM,  L.  1913.  ch.  445.  In  effect 
Sept.   1,   1013. 

I  3048.  [Am^dy  1013.]    ScvTlce  of  notice  upon  reapondent. 

Service  of  the  notice  of  appeal  upon  the  respondent  may  be 
made,  by  delivering;  it,  in  any  part  of  the  stat(%  to  the  respond- 
ent p*»rsonally,  or  in  one  of  the  following  methods: 

1.  By  leavinsr  it  at  his  residence,  with  a  person  of  suitable 
age  and  discretion  or  by  serving  the  notice  upon  the  respondent 
by  mail,  or  in  case  an  attorney  appeared  for  respondent  at  the 
trial,  the  notice  may  be  served  upon  the  attorney,  either  per- 
Bonally,  or  in  the  manner  prescribed  for  service  of  notice  by 
mail  in  section  seven  hundred  and  ninety-seven  of  this  act. 

2.  If  service  cannot  be  made,  with  due  diligence,  upon  the 
respondent,  in  the  manner  prescribed  in  th(»  foregoing  subdivi- 
sion, the  notice  of  api)eal  may  be  served  upon  hini  by  delivering  it 
to  the  clerk  of  the  appellate  court. 

Id.,  part  of  i  3u4.     Ani'd,  L.  1013,  ch.  445.    In  effect  Sept.  1.  181S. 

S  8040.  Amendment  I  ^rhen  nllo^red* 

Where  the  appellant,  seasonably  and  in  good  faith,  serres  the 
notice  of  appeal,  upon  either  the  justice  or  the  respondent,  but 
omits,  through  mistake,  inadvertence,  or  excusable  neglect,  to 
serve  It  upon  the  other,  or  to  do  any  other  act  necessary  to 
perfect  the  appeal,  the  appellate  court,  upon  proof  by  affiaavit 
of  the  facts,  may,  in  its  discretion,  permit  the  omission  to  be 
supplied,  or  an  amendment  to  be  made,  npon  such  terms  as 
justice  requires. 

Id.,    I   827. 

f'8060.  Undertaklnir  to  stay  execntion  npon  Jndvment. 

1  *  the  appellant  desires  a  stay  of  execution,  he  must  give  a 
written  undertaking,  executed  by  one  or  more  sureties,  approved 
by  the  justice  who  rendered  the  judgment,  or  by  a  judge  of  the 
appellate  court,  to  the  effect  that,  if  the  appeal  is  dismissed;  or 
Sf  judgment  is  rendered  against  the  appellant  in  the  appellate 
court,  and  an  execution  issued  thereupon  is  returned  wholly  or 
partly  unsatisfied;  the  sureties  will  pay  the  amount  of  the  jndg- 
ment,  or  the  portion  thereof  remaining  unsatisfied,  not  exceeding 
a  sum,  .specified  in  the  undertaking,  which  must  be  at  least  one 
hundred  dollars,  and  not  less  than  twice  the  amount  of  the 
judgment;  or,  if  the  judgment  in  the  justice's  court  is  for  th** 
recovery  of  a  chattel,  that  the  sureties  will  pay  the  sum  fixed 
by  that  judgment  as  the  value  of  the  chattel,  tocrether  witW  the 
damages,  if  any,  awarded  for  the  taking,  withholding,  or  deten- 
tion thereof.     A  copy  of  the  undertaking,  v:♦^   "  entice  of  the 
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delivery  thereof,  must  be  seryed  with  the  notice  of  appeal,  and 
m  like  manner.  Section  1335  of  this  act  applies  to  such  an 
undertaking. 

Co.  Prtc,  H  t66  and  3S6. 

\  aObl.  Prooeedinffsi  ho'vr  stayed. 

The  delivery  of  the  undertaking  to  the  justice  or  to  his  clerk^ 
*  ppointed  pursuant  to  law,  and  service  of  a  copy  thereof,  and  of 
notice  of  the  delivery  thereof,  stay  the  issuing  of  an  execution 
upon  the  judgment.  If  an  execution  has  been  issued,  the  service 
of  a  copy  of  the  undertaking,  certified  by  the  justice  or  the  clerk, 
or  accompanied  with  an  affidavit,  showing  that  it  is  a  copy,  and 
that  the  original  has  been  duly  filed,  upon  the  officer  holding  the 
execution,  stays  further  proceedings  thereunder. 

Id..  I  8S7. 

I  805S.  Id.  J  frhen  Jvatfee  Is  dead,  et«« 

Where  the  justice  is  dead,  or  cannot,  with  due  diligence,  be 
found  within  the  county,  and  he  has  no  clerk,  appointed  pursuant 
to  law,  or  the  clerk  cannot,  with  duo  diligence,  be  found  within 
the  county,  the  undertaking  may  be  filed  with  the  clerk  of  the 
appellate  court.  In  that  case,  notice  of  the  filing  must  be  given 
to  the  respondent,  as  prescribed  in  section  3048  of  this  act,  f6r 
service  of  a  notice  of  appeal  upon  him.  The  filing  of  the  under- 
taking has  the  same  effect,  as  the  delivery  thereof  to  the  jus- 
tice; and  a  copy  thereof  certified  by  the  county  clerk,  served 
upon  the  officer  holding  an  execution,  has  the  same  efifect*  as  if 
it  was  certified,  as  prescribed  in  the  last  section. 

Id.,  I  8S8. 

I  3058.  Return. 

The  justice  must,  after  ten  and  within  thirty  days  from  the 
service  of  the  notice  of  appeal,  and  the  payment  of  the  costs  and 
fee,  as  prescribed  in  section  3047  of  this  act,  make  a  return  to 
the  appellate  court,  annex  thereto  the  notice  of  appeal  and  the 
undertaking,  if  nny  has  been  delivered  to  him  or  to  nis  clerk,  and 
file  the  same  with  the  clerk  of  the  appellate  court.  The  return 
must  contain  all  the  proceedings,  including  the  evidence  and  the 
judgment;  unless  the  appellant  has,  in  his  notice  of  appeaU 
demanded  a  new  trial,  in  a  case  where  he  is  entitled  thereto, 
ns  prescribed  in  article  third  of  this  title.  In  the  latter  case, 
the  justice  must  return  the  summons,  together  with  each  war> 
rant  of  attachment  order  of  arrest,  or  requisition  to  replevy,  or 
execution  granted  by  him  in  the  action,  with  the  proof  of  the 
service  thereof;  the  pleadings,  or  copies  thereof;  the  proceedings 
upon  the  trial;  and  the  judgment;  with  a  brief  statement  of  the 
amount  and  nature  of  the  claims  litigated  by  the  parties.  But 
he  need  not  return  the  evidence,  or  any  part  thereof,  unless  he 
is  required  so  to  do  by  the  special  order  of  the  appellate  court. 

Id.,   I  860,  am*d. 

I  S064.  Id.  I  ^rben  Jvatloe  kas  iroae  oat  of  ofllee. 

Where  the  justice  has  gone  out  of  office,  he  must,  neverthelesa, 
make  a  return  in  the  same  manner,  and  his  return  has  the  same 
elfecta  as  if  he  remained  in  office. 

Id.,  I  Ml. 
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§  80K5.  Further  return |  "ho-w  eompelled. 

If  the  return  is  defective,  the  appellate  court  may  direct  the 
justice  to  make  a  further  or  amended  return,  as  often  aa  is 
necessary.  The  appellate  court  may  compel  the  justice,  by  at- 
tachment«  to  make  and  file  a  return,  or  a  further  or  amended 
return.  The  court  is  always  open  for  those  purposes.  Where 
the  justice  has  removed  to  another  county  of  the  State,  the 
appellate  court  may  compel  him  to  make  the  return,  as  if  he  was 
still  within  the  county  where  the  judgment  was  rendered. 

Go.  Proc,  U  862  and  868. 

I  3066.  Id.;  wben  Juattce  la  dead,  ete. 

If  the  justice  dies,  becomes  a  lunatic,  absconds,  removes  from 
the  State,  or  otherwise  becomes  unable  to  make  the*  return,  the 
appellate  court  may  receive  affidavits,  or  examine  witnesses,  as 
to  the  evidence  and  other  proceedings  taken,  and  the  judgment 
rendered,  before  the  justice;  and  may  determine  the  appeal,  as 
if  a  return  had  been  duly  made  by  the  justice. 

Id.,  I  868. 

f  8057.  Prooeedinva  when  error  In  fact  Is  alleged. 

Where  an  appeal  is  founded  upon  an  error  in  fact  in  the  pro* 
ceedings,  not  affecting  the  merits  of  the  action,  and  not  within 
the  knowledge  of  the  justice^  the  court  may  determine  the  matter 
upon  affidavits;  or,  in  its  discretion,  upon  the  examination  of 
witnesses;   or   in   both   methods. 

Id.,  iMrt  of  I  66. 

I  8068.  Restitution  upon  reversal. 

Where  the  judgment  of  the  justice  is  reversed  or  modified,  the 
appellate  court  may  make  or  compel  restitution  of  proper^  or 
of  a  right  lost  by  means  of  the  erroneous  judgment;  but  not  so 
as  to  affect  the  title  of  a  purchaser,  in  good  faith  and  for  value, 
of  property  sold  by  virtue  of  a  warrant  of  attachment  In  the 
action,  or  an  execution  issued  upon  the  judgment.  In  that  case, 
the  appellate  court  may  compel  the  value,  or  the  purchase-price 
to  be  restored,  or  deposited  to  abide  the  event  of  the  action,  as 
justice  requires.  Six  days*  notice  of  an  application  for  an  order 
for  restitution  must  be  given:  and,  if  the  application  is  granted 
before  judgment,  the  proper  direction  may  be  included  ther^n. 

Id..  I  869. 

I  8069.  Settlns"  off  costs  and  reoovery. 

If,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
must  set  off  the  one  against  the  Other,  and  render  judgment  for 
the  balance. 

Id.,   I  870. 

I  8060.  Certain  sums  may  be  Inelnded  In  disbursements. 

Where  costs  are  awarded  to  the  appellant,  he  may  include,  in 
the  disbursements  upon  the  appeal,  the  costs  and  fee  paid  to  the 
justice  upon  taking  the  appeal;  and,  where  the  judgment  rendered 
by  the  justice  was  against  the  appellant,  he  may  also  include,  in 
those  disbursements,  the  costs  of  the  action,  before  the  justice, 
which  he  w^ould  have  been  entitled  to  recover,  If  the  judgment 
of  the  justice  hnd  been  in  his  favor. 

Id.,  part  of  I  8il. 
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S  8061.  Jndffment-roll. 

The  clerk,  immediately  after  entering  final  judgment  upon  the 
determination  of  an  aiipcal,  must  attach  together  and  file  such 
of  the  following  papers,  as  were  used  upon  the  appeal;  which 
constitute  the  judgment-roll: 

1.  The  return  of  the  justice,  or  a  certified  copy  thereof;  the 
notice  of  appeal;  and  the  undertaking,  if  any  has  been  given. 

2.  The  verdict,  report,  or  decision,  and  €»ch  offer,  if  any,  made 
as  prescribed  in  article  third  of  this  title. 

3.  A  certified  copy  of  the  judgment,  together  with  each  'notice 
of  exceptions,  or  case,  which  is  then  on  file. 

4.  Every  other  paper,  then  on  file,  and  a  certified  copy  of  every 
order,  which  in  any  way  involves  the  merits,  or  necessarily  af- 
fects the  judgment. 


clO,  t,8,a.2  APPEALS.  §§3062-84 

article:  sbcond. 

Appeal  where  a  new  tried  is  not  had  in  the  appellate  court. 

Sec.  3062.  Hearing  of  appeal;   dl«mlBsal  thereof. 
306C.  Judgment. 

3064.  Wben  new  trial  in  Justice's  court  may  be  directed. 
3066.  Id.;  proceedings  before  justice. 

3066.  Costs;  wben  awarded. 

3067.  Amount   of    costs. 

I  8062.  [Am'd, .  1895.]  Hearing  of  «ppe«l|  dismissal 
thereof. 

If  the  case  is  one  where  the  appellant  is  not  entitled  to,  or  has 
not  demanded,  a  new  trial  in  the  appellate  court,  as  prescribed 
in  section  3068  of  this  act,  the  respondent  may,  within  twenty 
days  of  the  service  on  him  of  the  notice  of  appeal,  serve  upon 
the  appellant  or  his  attorney  a  written  stipulation  that  the. judg- 
ment appealed  from  may  be  reversed  with  five  dollars  costs  and 
disbursements  of  the  appeal,  and  thereafter  no  further  steps  shall 
be  taken  in  such  appeal,  except  to  enter  judgment  In  pursuance 
of  'such  stipulation  for  the  enforcement  thereof;  in  case  such 
stipulation  shall  not  bo  so  served,  the  appeal  may  be  brought  to 
a  hearing  in  the  appellate  court  at  any  term  thereof  at  which  such 
an  appeal  can  be  heard,  hold  after  the  return  is  filed,  upon  a 
notice  by  either  party  of  not  less  than  eight  days.  It  must  be 
placed  upon  the  calendar,  and  must  continue  thereupon  without 
further  notice  until  -  is  finally  disposed  of.  If,  after  being  regu- 
larly placed  upon  the  calendar,  neither  party  brings  it  to  a  hear- 
ing before  the  end  of  the  second  term  tliereafter  at  which  it 
might  be  noticed  for  hearing  and  heard,  the  court  must  dismiss 
the  appeal  unless  it  directs  the  same  to  be  continued  for  caustt 
shown. 

(^u.    Proc.,    S   3C4;   L.    180.5,   rh.   W6. 

(   .1003.    [AiiiM,    18»:t,    1(MH),    1011.1      JailHrment. 

In  a  case  specified  in  the  last  sertion,  the  appeal  must  be  heard 
upon  the  original  papers  or  a  certified  copy  thereof,  and  a  copy 
or  copies  thereof  need  not  be  furnished  for  the  use  of  the  court 
The  appellate  court  must  render  judgment  according  to  the 
justice  of  the  case,  without  regard  to  te<*hnical  errors  or  defects 
whi<-h  do  not  affect  the  merits.  It  may  aftirai,  modify,  or  reverse 
tlie  judgment  of  the  justic-e.  in  whole  or  in  part,  and  as  to  any  or 
all  of  the  parties,  and  for  errors  of  law  or  of  fact,  and  where  the 
judgment  is  contrary  to  or  ajsainst  the  weight  of  the  evidence 
the  appellate  court  may,  upon  its  reversal  of  a  judgment,  order  a 
new  trial  before  the  same  justice  or  before  another  justice  of  the 
same  county  to  be  designated  in  the  order,  and  at  a  time  and 
place  to  be  specified  in  the  order,  and  in  such  a  case  the  costs 
of  the  appeal  shall  be  in  the  discretion  of  the  appellate  court. 

Am'd  by  L.  1S03.  ch.  3S0;  L.  1900,  ch.  553;  L.  1911,  cb.  364,  in  effect 
St'pt.    1.    1911. 

I  30<{4.  When  nerv  trial  in  Jastiee's  conrt  mar  he  di- 
rected. 

If  the  appeal  is  taken  by  the  defendant,  who  failed  to 
appear  before  the  justice,  either  upon  the  return  of  the  sum- 
mons, or  at  the  time  to  which  the  trial  of  the  action  was  ad- 
journed; and  he  shows,  by  aflldavit  or  otherwise,  that  manifest 
injustice  has  been  done,  and  renders  a  satisfactory  excuse  for  his 
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default;  the  appellate  court  may,  in  its  discretion,  set  artde  the 
judgment  appealed  from,  or  stay  proceedings  thereunder,  and  hy 
order  direct  a  new  trial,  before  the  same  justice,  or  before  another 
justice  of  the  same  county,  «>8ignated  in  the  order,  at  such  a 
time  and  place,  specified  in  the  order,  and  upon  sucn  terms,  as 
it  deems  proper. 

Co.  Proc.,  part  of  |  886. 

I  SOes.  [Am'dt  1898.]    Id.|  proceedings  Ibefore  Jvstlee. 

Where  a  new  trial  is  directed  before  a  justice,  as  prescribed  in 
the  last  two  sections,  the  parties  must  appear  before  him,  at  the 
time  and  place  specified  in  the  order  of  the  appellate  court,  with- 
out seryice  of  any  notice,  or  of  a  copy  of  the  order.  Thereupon 
the  like  proceedings  must  be  had  in  the  action,  as  upon  the 
return  of  a  summons  personally  served. 

h.  1808    eh.  880. 


I  80MI.  Costs  I  ^rlten  a^vsrded. 

Upon  an  appeal  provided  for  in  this  article,  the  award  of  costs 
Is  reeulated  as  follows: 

1.  If  the  appeal  is  dismissed,  because  neither  parqr  brings  it 
to  a  hearing,  as  prescribed  in  this  article,  costs  shall  not  be 
awarded  to  either  party. 

'2.  If  the  judgment  is  reversed  for  an  error  in  fact,  not  affect- 
ing the  merits;  or  if  a  new  trial  is  directed,  before  the  same  or 
another  justice,  as  prescribed  in  this  article;  the  costs  of  the 
appeal  are  in  the  discretion  of  the  appellate  court. 

3.  If  the  judgment  is  aflSrmed,  costs  must  be  awarded  to  the 
respondent. 

4.  If  the  judgment  is  reversed,  costs  must  be  awarded  to  the 
appellant. 

5.  If  the  judgment  is  affirmed  only  in  part,  the  costs,  or  such 
a  part  thereof,  as  to  the  appellate  court  seems  just,  not  exceeding 
ten  dollars,  besides  disbursements,  may  be  awarded  to  either 
party. 

Oo.  Proc.,  i«rt  of  H  368  and  371. 

I  8067.  Amotint  of  eosts. 

Upon   an   appeal,   provided     for    in    this   article,   costs,    when 
awarded,  must  be  as  follows,  besides  disbursements: 
To  the  appellant,  upon  reversal,  thirty  dollars. 
To  the  respondent,  upon  affirmance,  twenty-five  dollars. 

Id.,  psrt  of  I  71,  am^d. 
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AmvwiM  vmam. 

Appeal  for  a  tiew  trial  in  the  appdkUe  court 


IkfC,  M68.  Wben  cppeHftat  mar  doMafl  n&w  trtel  la  •pptUsti 
SMD.  naterteklBff  to  lie  gtven. 
8000.  Offar   to   <coiDiffOMiM    tottore  t«t«ii. 
8071.  PfooMdiiWi  to  appeUate  aoart. 
80T2.  OiVer  to  compromlM  aftor  return, 
8078.  Amount  eC  ceeta. 


I  8068.  [Am'd,  1898.]  ^ITlieii  appeUant  inar  demamd  mew 
triml  Ik  appella^te  e<riirt« 

WiMre  an  iMii«  of  (act  or  an  iasne  of  law  was  Joined  befote 
the  jmtice,  and  the  snm,  for  wliiefi  indgtoent  waa  demanded  by 
either  party  in  his  pleading-,  exceeds  fifty  dollars;  or  wiiere,  hi  an 
action  to  recover  a  chattel,  the  valne  of  the  proper^,  as  fixed, 
togetlier  with  the  damans  recorered,  if  any,  exceeds  fifty  dot- 
lars;  the  appellant  may,  in  his  notice  of  appeal,  except  when  the 
appeal  is  to  the  county  court  of  Kings  connty,  demand  a  new 
trial  in  the  appellate  conrt;  and  thereupon  is  entitled  thereto, 
whether  the  defendant  was  or  was  not  present  at  the  trial.  An 
appeal  from  a  judgment  of  a  justice's  court  or  hj  a  justice  of 
the  peace  in  the  city  of  Brooklyn,  or  any  of  the  towns  in  the 
county  of  Kings  must  be  taken  and  disposed  of  in  tiie  mannar 
prescribed  in  articles  first  and  second  of  thfai  chapter  and  tltlet 
and  not  otherwise. 

14.    1B08,    di.    880. 

I  80e9.  Viftdertalclnff  to  be  arl^eit. 

To  render  such  an  appeal  effectual,  the  appellant  must  at  the 
time  of  the  service  of  the  notice  oC  appaiu  apoa  Che  jastice, 
^ve  the  nndertaidag  required,  by  this  tilfef  to  atiy  the  exacstion 
of  the  judgment. 

Go.  P«ac.,  yart  at  f  866. 


I  8070.  [Am'd,  1896.]    OflfeT  to  eaaipvaaiiae 

Upon  an  appeal,  provided  for  in  this  article,  from  a  judgment 
for  a  sum  of  money  only,  either  party  may,  within  fifteen  days 
after  service  of  the  notice  of  appeal,  serve  uoon  the  adverae 
party,  or  vpon  his  attorney,  a  written  offer  to  allow  judgment  to 
be  resdcved  in  the  appellate  court,  in  favor  of  either  party,  for 
n  specified  sum.  If  the  offer  is  not  accepted,  it  cannot  be  prov«d 
upon  the  trial.  If  the  party,  within  ten  days  after  acryica  of 
the  offer  upon  him,  serves  upon  the  party  making  the  same,  or 
upon  his  attorney,  written  notice  that  he  accepts  the  offer,  he 
must  file  it,  with  an  affidavit  of  service  of  the  notice  of  accept- 
ance, with  the  clerk  of  the  appellate  court,  who  thereupon  must 
enter  judgment  accordingly.  Where  an  offer  is  made  aa  above 
provided,  the  party  refusing  to  accept  the  same  shall  be  liable 
for  costs  of  the  appeal,  unlesR  the  recovery  shall  be  more  favor- 
able to  him  than  the  sum  offered.  If  neither  party  makes  an 
offer,  as  provided  herein,  the  party  in  whose  favor  the  verdict, 
report  or  decision  in  the  appellate  court  is  given,  shall  be  entitled 
to  recover  his  costs  upon  the  appeal.  Costs  when  awarded  ac- 
cording to  the  provisions  of  this  section  shall  be  in  amounts  pro- 
vided in  section  three  thousand  and  seventy-three  of  tUa  article. 

ML,  i  STl:  L.  188B,  eh.  86A. 
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I  son.  Pr«eeedia«s  In  «»»ellAte  «o«vt. 

Upon  an  appeal,  provided  for  in  this  article,  after  the  expiratioB 
of  ten  dajB  from  the  time  of  filintr  the  justice's  retnm,  the  actioii 
is  deemed  an  action  at  issue  in  the  appellate  court;  and  all  the 
proceedings  therein,  including  the  entry,  enforcement,  and  re- 
view of  the  judgment,  are  the  same,  as  if  the  action  had  been 
commenced  in  the  appellate  court,  except  as  otherwise  specisJlj 
prescribed  in  this  chapter. 

Co.  Proe.,  11  804  aod  866. 

I  8073.  Offev  to  eoaiproatlse  after  rctnra. 

Jffiither  party  may,  at  any  time  after  the  action  is  deemed  at 
issue  in  tne  appellate  court,  and  before  the  trial,  serve  upon  the 
adverse  party,  a  written  offer  to  allow  judgment  to  be  taken 
against  him,  for  a  sum,  or  property,  or  to  the  effect,  therein 
specified,  with  or  without  costs.  If  there  are  two  or  more  defend- 
ants, and  the  action  can  be  severed,  a  like  offer  may  be  made  by 
one  or  more  defendants,  against  whom  a  senarate  judgment  may 
be  taken;  and,  if  it  is  accepted,  the  action  oecomes  severed,  and 
may  proceed  against  the  other  defendants,  as  if  it  had  been 
originally  commenced  against  them  only.  If  the  party  receiving 
the  offer,  within  ten  days  thereafter,  serves  upon  the  adverse 
party,  notice  that  he  accepts  it,  he  may  file  it,  with  proof  of 
acceptance;  and  thereupon  the  clerk  must  enter  judgment  ac- 
cordingly. If  the  offer  is  not  thus  accented,  it  cannot  be  proved 
upon  the  trial;  and  if  the  party,  to  whom  it  is  made,  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

Id.,  8  8M. 

9  8078.  Aaioiuit  of  eosta. 

Upon  an  appeal,  provided  for  in  this  article,  costs,  when 
awarded,  must  be  as  follows,  besides  disbursements: 

For  all  proceedingb  before  notice  of  trial,  fifteen  dollars. 

For  all  subsequent  proceedings  before  trial,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  fifteen  dollars. 

For  the  trial  of  an  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  case,  fifteen 
dollars. 

For  each  term,  not  more  than  five,  at  which  the  appeal  is 
regularly  on  the  calendar,  excluding  the  term,  at  which  it  is 
tried,  or  otherwise  finally  disposed  of,  ten  dollars. 

ML,  psrt  «f  S  «71,  saU 
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TITLE  EC. 
Costs. 

■ 

Sec.  8074.  When  preTaUlng  party  to  recoTer  costs.    What  costs  sUowmL 

8076.  When  neither  party  to  recover  costs. 
3076.  Amonnt  of  costs  limited. 

8077.  Costs  npcm  demnrrer. 

3078.  Taxation  of  costs. 

3079.  Increased  costs. 

30B0.  Costs  on  judgment  for  one  or  more  defendants. 
S061.  Costs  wrongfully  collected  may  be  recovered  back. 

1  3074.  [Am'd,  1903.1  Tl^hen  prevailing  p&rty  to  recover 
eosts.     ^What  coats  alloired. 

Except  as  otherwise  specially  prescribed  by  law,  a  party  who 
recovers  judgment  in  an  action  in  a  justice's  court,  is  entitled 
to  costs;  which  must  be  included  in  the  judjnnent.  Costs  con- 
sist of  the  fees,  allowed  by  law,  for  services  necessarily  rendered 
in  the  action,  at  the  request  of  the  party  entitled  to  cost8,  or 
paid  by  him,  as  prescribed  by  law;  and  of  such  other  expenses, 
as  a  party  is  entitled  to  include  in  his  costs,  by  express  provision 
of  law.  The  defendant  in  an  action  brought  in  a  justice's  court 
may  require  security  for  costs  to  be  given,  where  the  plaintiff  is 
a  foreign  corporation.  So  far  as  practicable,  the  provisions  of 
title  three  of  chapter  twenty-one  of  this  act,  shall  apply  to  the 
proceedings  for  Requiring  such  security,  the  requisites  of  the 
undertaking  and  the  justification  of  sureties  therein. 

2  R.  8.  247,  8  12e  (2  Edm.  264);  L.  1857,  ch.  776,  f  2  (4  Edm.  700);  t.  1866. 
oh.  602,  S  2  (6  Edm.  803);  L.  1903,  cb.  276.  In  effect  Sept.  1,  1908. 

I  3075.  [Ain'd»  1909.]  WkeB  neither  party  to  recover 
eosts. 

Tn  either  of  the  following  cases,  costs  shall  not  be  awarded  to 
either  party,  but  f*nch  party  must  pay  his  own  costs: 

1.  Whwe  the  action  is  discontinued  by  the  absence  of  the  jus- 
tice for  more  than  one  hour,  after  the  summons  is  returnable,  or 
after  the  time  to  which  the  trial  has  been  adjourned. 

2.  Where  the  justice  is  disqualified,  for  a  reason  specified  in 
section  fifteen  of  the  judiciary  law. 

3.  Where  the  action  is  discon tinned,  upon  the  ground  that  the 
defendant  is  an  infant,  for  whom  a  guardian  od  litem  has  not 
been  appointed. 

4.  In  an  action  to  recover  one  or  more  chattels,  where  the 
plaintiff  recovers  a  chattel,  or  part  of  a  chattel,  or  the  value 
thereof,  and  the  defendant  also  recovers  a  chattel,  or  part  of  a 
chattel,  which  has  been  replevied  and  delivered  to  the  plaintiff, 
or  the  value  thereof.  The  jilaintiff  is  entitled  to  costs,  where 
both  parties  recover,  as  spc»cified  in  this  subdivision,  unless  the 
chattel,  for  which  the  defendant  recovers,  has  been  replevied  and 
delivered  to  the  plaintiff. 

AmM  by  L.  1900.  ch.  Go,  I  3.  Seo  note  84  of  notes  of  Board  of  Stat- 
utory Coiisolldntlon  at  end  of  code. 

i  3070.   TAm'd,  IROR.]     Amount  of  costs  limited. 

The  sum  to  be  awarded,  as  costs,  to  the  prevailing  party,  ex- 
cept where  it  is  otherwise  specially  prescribe<l  by  law,  is  limited 
as  follows: 

1.  It  connot  exceed  fifteen  dollars,  besides  the  fees  of  witnesses, 
where,  upon  the  trial  of  an  issue  of  fnct  or  of  law,  either  party 
recovers  damages  to  the  amoiin*^  ^f  fifty  dollars  or  more,  or  one 
or  iii*w^  chattels,  the  value  of  which,  as  fixed,  together  with  the 
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damages,  if  any,  amountB  to  fiftj  dollars  or  more;  or,  where,  if 
the  defendant  recovers  judgment,  the  tnxm  for  which  the  plaintiff 
demanded  judgment,  was  fifty  dollars  or  more,  or  the  value  of 
ail  the  chattels,  to  recover  which  the  action  was  brought,  ^was 
stated  in  the  complaint  at  fifty  dollars  or  more. 

2.  In  erery  other  case,  ft  cannot  exceed  ten  dollars,  besides  the 
fees  of  witnesses,  attending  from  another  county. 

But  the  prevailing  party  is  entitled,  in  addition  to  the  miiii 
specified  in  this  section,  to  the  fees  and  expenses  aHowed  by  law 
for  a  commission  issued  to  eicamine  a  witness  not  residing  in  the 
county  or  in  «ti>  adjoisiBg  county;  and  for  each  adjournment  ex- 
ceeding one,  which  was  granted  upon  the  application  of  the  party 
agtiififfC  trhom  the'  ^id^uieBt  im  feftdered. 

Snbatltnted  for  L.  1866,  cb.  682,  §  2  (6  Bdtt.  864);  L.  I84l,  A.  138,  §  S 
(4  Bdto.  MT);  L.  189^,  cb.  O0T. 


I  8079.  Comtm  iiv«nft  dettuvrefr. 

Where  judgment  is  rendered  upon  the  trial  of  a  demunfer,  the 
costs  of  the  trial  must  be  included  therein;  otherwise  costs  are 
not  allowed  upon  the  trial  of  a  demorrer. 

See  Co.  Ptoe.,  |  64,  mbd.  11. 

f  8078;  TiuiatloM  of  eovta. 

Where  a  justice  renders  a  judgn^ent,  he  must  specify,  in  hi»' 
docket-book,  the  items  of  costs,  which  were  allowed  by  him. 
Before  any  item  of  costs  is  thus  allowed,  other  than  a  fee  to  the 
justice,  or  to  a  juror  or  witness  who  attended,  or  to  a  constable 
who  hfks  certified  the  amount  of  his  fee,  upon  a  paper  filed  with 
the  justice,  the  party  must  show,  by  his  oath,  or  that  of  hi  a 
attorney,  to  the  satisfaction  of  the  justice,  that  the  item  was 
actu-aliy  and-  lej?ally  paid  of  iflcu«^9d. 

I  d9fO.  I«evean»ed  coats. 

Increased  costs  must  be  awarded  in  favor  of  the  defendant*  in 
an  action  in  »  justice's  court,  in  a  case,  and  increased  at  the  rate, 
specified  in  section  3258  of  this  act. 

1  aOSO.  eontB  onr  Jwdvd&eiit  for  one  or  move  def  eBdwnts. 

in  an  action  against  two  or  more  defendants,  not  united  in  in- 
terest, who  make  separate  defences  by  separate  answers,  if  the 
plaintiff  fails  to  recover  judgment  against  all,  the  justice  must 
award  costs  to  those  who  have  judgment  in  their  favor. 

2  R.  B.  616.  1^  18  (2  Bdm.  680). 

IS  A081.  Cofltii  'wronff folly  collected  may  be  reco'rei'ed 
b«ok. 

Where  a  justice  includes  in  a  judgment  a  greater  amount  of 
costs  than  is  allowed  by  law,  or  an  improper  item  of  costs*  or  fees, 
and  the  same  is  collected;  the  person  from  whom  it  was  collected 
may,  notwithstanding  the  judgment,  recover  from  the  justice  whor 
has  received  it,  the  amount  thereof,  with  interest. 

2  B.  8.  266,  (  230  (2  Cdm.  2T4). 
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TITLE  Z. 

Action  on  special  proceeding,  relating  to  an  animal  atrayinf 

upon  the  highiray. 

■ 

B«9*  ^99^'  Af^^  AfftiMt  person  anfferlBg  iiflliiialf  to  ftn^. 
S063.  Penalties  to  be  recoyereU. 
8084.  CerUin  ofllcerg   to  seise   anlmftls  straylns. 
3069.  Wlien  prirato  person  may  seize  such  animals. 
8086.  OQcer  or  person  ^Jjilog  t»  jpre^ant  paUttea. 
8067.  Precept  thereupon. 
8088.  Id.;    lioir   served. 
8060.  Pi-eoC  oC  serrlce  o(  xwecept. 

3000.  Answer;  trial. 

3001.  Decision  In  fayor  of  petitioner;  warrant  to  sell;  execution  tbereof. 
BOOS.  AfipUeatfon  of  proeeeas  of  sale. 

S003.  DlsposttloB    ot  surplus. 

304M.  Id.;  «-Ueo  ao  clsijp  wade  vltbln  a  rear. 

308o.  Order  upon  claim  for  surplus;  appeal  tberefrom. 

3096.  Proceed  In {78  upon  decision  in  faror  of  person  aostrertn^. 

8007.  Demand  ef  possession  before  trial.    Fioceedlnn  ttaereupon. 

3008.  Jd.;  irLeu  uulual  vllfuUr  set  at  iorgfi  by  tfatol  parson. 

8000.  Action  by  owucr   in  such   a   case. 

3100.  Action  by  petitioner  and  by  oUiccr. 

8X01.  Pemnnd  of  possostlon   after  final   order   apd  before  f«le, 

•lOS.  Ot4er  opcm   demand  of  poseossloB;  appeal  ClMi^rtecn. 

J  103.  Id.;   sttiv  of  proceedings. 
104.  Ai)iK»:il  from  final  oidei-. 
8108.  Id.;   by  eliiininnt;   stny  of  prooeedlnga  aad  dellyery  eC  psssssslmi. 
8100.  Pmocedings   ni)on   afllrmancc. 
8107.  Limit MLion  of   action    foi-    seising   animals. 
3100.  Certain  actions  cannot   be  maintained. 
8100.  tVliere  several  animals  arc  trespassing,  damages  are  eotlye.    Pt^ 

ceedlngs  in  such  caves. 
MiXO.  Prooeedinet  &n  other  eases,  n-bei-e  there  are  dlffeeeni  esrnem. 
8111.  gurplus,  where  there  ai-c  UlUerent  onracrs. 
SllS.  Xvhen  ene  action,  etc.,   supersedes  any  other. 
S118.  Rights  of  officer  wbcn  private  person  fails  to  pi 
8114.  Pmvoo  l»riiif  a  spocial  property  deeded  owner. 
8110.  Agent   nuiy  act  for    his   principal. 


f  1098.  Actl«ii.  apTKiJiat  per»oa  muUerin$f  «ii|na«I«  to  ptr»r« 

Abjt  ptrion,  who  sniferB  or  permits  one  or  more  cattle,  hones, 
eolta,  aaiei,  mules,  swiDe,  sheep,  or  goats,  to  run  at  large,  or  to 
be  herded  or  pastured,  iu  n  public  street,  highiray.  park  or  place, 
elsewhere  than  in  a  city,  incurs  thereby  the  penalty  or  penalties 
specified  in  the  next  section;  and  any  resident  of  the  town,  or 
toe  oi&eer  to  whom  a,  fine  or  penalty  is  to  be  paid  for  the  benefit 
of  die  poor,  as  prescribed  in  section  2875  of  this  act,  or  t lie 
overseer  or  superintendent  of  the  poor  of  the  town  or  district, 
in  which  one  or  more  of  those  animals  are  found  so  runniui:  at 
large,  herded,  or  pastured,  may  maintain  nn  action  against  lura. 
In  ft  justice's  court,  held  in  that  town  or  district,  to  recover  (he 

gonaity  or  penalties  so  incurred.  Where  the  oction  is  brought 
y  a  private  person,  the  justice  must  pay  the  proceeds  of  nn 
ezecatioa,  issued  upon  a  judgment  therein  in  favor  of  the  plaintiff, 
after  deducting  the  costs,  to  the  officer,  who  might  have  brought 
the  action,  as  prescribed  in  this  section,  to  be  applied  by  him  to 
the  support  of  the  poor  within  his  town  or  district* 

L.  1862,  eh.  400.  I  1  (3  Rdm.  S47);  L.  1872,  ch.  770,,!  1  (0  Mm.  476);  U 
18t7,  ch.  814  (7  Edm.  185). 

I  0088.  P«ii«lt1*fi  -to  he  recovered. 

If  the  plaintiff  recovers  jndsrmort,  in  an  action  brought  ao 
freserfbed  In  the  last  section,  the  juntlce  must  award  te  him  the 
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followinip  sums,  by  way  of  penalties,  besides  the  costs  of 
action: 

1.  For  each  horse,  colt,  ass,  mule,  swine,  ball,  ox,  cow,  or  calf; 
five  dollars. 

2.  For  each  sheep  or  goat,  one  dollar. 

The  entire  amount  of  the  penalties  may  be  recovered,  in  one 
action,  although  it  exceeds  the  sum,  for  which  a  jnstice  can 
render  a  judgment  in  an  ordinary  action. 

I  8084.  CertmlB  oflleers  to  seise  «iiiina1«  atraylnir* 

Where  one  or  more  cattle,  horses,  colts,  asses,  mules,  swine, 
sheep,  or  goats  are  found  running  at  large,  or  being  herded  or 
pastured,  in  a  public  street,  highway,  parlc,  or  place,  elsewhere 
than  in  a  city,  the  overseer  of  highways  of  the  road  district,  or, 
if  they  are  so  found  within  an  incorporated  village,  the  street 
commissioner  thereof,  having  personal  knowledge  or  being  noti* 
fied  of  the  fact,  must  immediately  seize  the  animal  or  animals, 
and  keep  it  or  them  in  his  possension,^  until  disposed,  of  as  pre* 
scribed  in  the  following  sections  of  this  title. 

See  note  to  9  8082,  ante. 

I  8086.  Wben  private  pemoa  may  aelae  avoh  animals. 

Any  person  may  seize  one  or  more  animals  specified  in  the  last 
section,  then  -running  at  large,  or  being  herded  or  pastured,  in 
a  public  street,  highway,  park,  or  place,  elsewhere  than  in  a  city* 
bordering  upon  real  property  owned  or  occupied  by  him;  or  then 
trespassing  upon  real  property  so  owned  or  occupied,  having 
entered  thereupon  from  such  a  public  street,  highway,  park,  or 
place.  The  person  making  the  seizure,  must  keep  the  animal 
or  animals  seized,  in  his  poftsession,  until  disposed  of  as  pre* 
scribed  in  the  following  sections  of  this  title 

See  L.  1862,  ch.  459,  §  2,  and  L.  1867.  ch.  814,  §  2  (7  Bdm.  186). 

i'8086.  Officer  or  pemon  selxlns  to  present  petitioa. 

An  officer  or  other  person,  who  seizes  an  animal  or  animals, 
as  prescribed  in  either  of  the  last  two  sections,  must  immediately 
file,  with  a  justice  of  the  peace  of  the  town  in  which  the  seizure 
was  made,  a  written  petition,  verified  by  his  oath;  setting  fortlk 
the  facts  which  bring  the  case  within  either  of  those  sections; 
briefly  describing  the  animal  or  animals  seized;  stating  either  the 
name  of  the  owner,  or  that  his  name  is  not  known  to  the  peti* 
tioner,  and  cannot  be  ascertained  by  him  with  reasonable  dili- 
gence; and  praying  for  a  final  order,  directing  the  sale  of  the 
animal  or  animals  seized,  and  the  application  of  the  proceeds 
thereof,  as  prescribed  in  this  title.  Wliere  the  petition  alleges, 
that  any  animal  or  animals  seized,  wore  then  trespassing  upon 
real  property  owned  or  occupied  by  the  petitioner,  it  must  state 
the  amount  of  the  damages,  if  any,  which  the  petitioner  has 
sustained  thereby.  In  that  case,  the  decision  of  the  justice,  or, 
where  the  issues  are  tried  by  a  jury,  the  verdict  must  fix  tbe 
amount  of  the  damages. 

See  Id..  §  8,  and  L.  1867.  ch.  814,  f  2  (7  Bdm.  180). 

S  8087.  Precept  thereapoa. 

Upon  the  presentation  of  the  petition,  the  justice  mnst  issue 
a  precept  under  his  hand;  directed  to  the  owner.  If  his  name  is 
stated  in  the  petition,  or,  if  it  is  not  so  stated,  directed  generally 
to  all  persons  having  an  interest  in  the  animal  or  animala  seised; 
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briefljr  redtinc  the  tubetance  of  the  petition;  describing  the 
animal  or  animala  seized,  and  requiring  the  person  or  persons, 
to  whom  the  precept  is  directed,  to  show  cause  before  the  justice* 
at  a  time  ana  place  specified  therein,  not  less  than  ten  nor  more 
than  twenty  days,  after  the  issuing  of  the  precept,  why  the 
prayer  of  the  petition  should  not  be  granted* 

8088.  Id.  I  lio'w  serT'ed. 

The  precept  must  be  served  upon  the  person,  to  whom  it  is 
directed  by  his  name,  within  the  same  time,  and  in  lilie  manner 
as  a  summons  is  required  to  be  served,  as  prescribed  in  section 
2910  of  this  act.  Where  it  is  directed  generally  to  all  persons, 
having  an  interest  in  the  animal  or  animnls  seized,  it  may  be 
served  by  a  constable  of  the  town,  or  by  an  elector  thereof, 
specially  authorized  so  to  do  by  a  written  indorsement  upon  the 
precept,  under  the  hand  of  the  justice,  by  posting  a  copy  thereof 
in  at  least  six  public  and  conspicuous  places  in  the  town  where 
the  seizure  was  made;  one  of  which  places  must  be  the  nearest 
district  school  house,  or,  if  the  seizure  was  made  within  an 
incorporated  village,  having  schools  in  charge  of  a  board  of 
education,  a  building  in  i^hich  such  a  school  is  kept.  Bach  copy 
must  be  so  posted,  withm  two  days  after  the  precept  is  issued. 
Where  the  precept  is  directed  to  a  person  by  his  name,  and 
proof  is  made  by  affidavit,  to  the  satisfaction  of  the  justic^ 
that  it  cannot,  with  reasonable  diligence,  be  personally  served 
upon  that  person,  within  the  county,  at  least  six  days  before 
the  return  day  thereof,  the  justice  may,  by  a  written  order, 
direct  that  service  thereof  be  made,  by  posting  copies  thereof, 
ai:  least  five  days  before  the  return  day,  as  prescribed  in  this  sec- 
tion; in  which  case,  service  thereof  may  be  made  accordingly. 

i  8089.  Proof  of  service  of  precept. 

At  the  place  where  the  precept  is  returnable,  and  at  the  expira- 
tion of  the  time  specified  in  section  2883  of  this  act,  the  petitioner 
must,  unless  the  precept  is  directed  to  a  person  by  his  name,  and 
he  appears,  furnish  proof  of  the  service  of  the  precept,  as  pre- 
scribed in  the  last  section.  If  it  was  served  by  a  constable,  either 
personally  or  by  posting,  his  written  return  upon  the  precept  is 
sufficient  proof  of  the  facts  relating  to  the  service,  as  stated 
therein,  if  it  was  served  by  a  private  person,  proof  of  servicd 
must  be  made  by  affidavit. 

I  8080.  Answer  I  trial. 

The  owner,  or  a  person  having  an  interest  in  any  animal  seized, 
may  appear  upon  the  return  of  the  precept,  and  thereby  make  him- 
self a  party  to  the  special  proceeding.  The  person  so  appearing 
may,  upon  the  return  of  the  precept,  file  a  written  answer,  sub- 
scribed by  him  or  his  attorney,  and  verified  by  the  oath  of  the 
person  subscribing  it,  denying,  absolutely  or  upon  information  ana 
belief,  one  or  more  material  allegations  contamed  in  the  petition. 
His  answer  must  also  set  forth  his  interest  in  the  animal  or  ani-t 
mals  seized.  The  subsequent  proceedings  must  be  the  same  as  in 
an  action  in  a  justice's  court,  wherein  an  issue  of  fact  has  been 
joined,  except  as  otherwise  specially  prescribed  in  this  title. 

I  8001.  Decision  in  favor  of  petitioner;  warrant  to  sellf 
enecntion  thereof. 

If  no  person  appears  and  answers,  or  if  the  decision  of  the  J«»- 
tice,  or  the  verdict  of  the  jury,  where  the  issues  were  tried  Iqr  a 
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jnrff  is  Itt  faror  of  the  petitioner,  the  justice  mast  nwke  a  final 
order,  directing^  the  sale  of  the  animal  or  animalu  seiaed,  and  the 
application  of  the  proceeds  thereof,  as  prescribed  in  this  title. 
Thereupon  the  justice  mnst  issue  a  warrant,  under  Iris  hand, 
directea  generally  to  any  constable  of  the  county,  oommandin^ 
bim  to  sell  the  animal  or  animals  seized,  at  public  auction,  for  the 
best  price  which  he  can  obtain  therefor;  and  to  make  return 
thereof  to  the  justice,  at  a  time  and  place  therein  specified,  not 
less  than  ten  nor  more  than  twenty  days  thereafter.  The  sale 
mnst  be  made  upon  the  like  notice,  and  in  like  manner,  as  a  sale 
of  property,  by  virtue  of  an  execution  issued  by  a  justice  of  the 
peace;  and  the  constable  must  make  return,  as  required  by  tae 
warrant,  and  must  pay  the  proceeds  of  the  sale  to  the  justice,  de- 
ducting therefrom  his  fees,  at  the  rate  allowed  by  law  for  the 
collection  of  such  an  execution. 

I  aeoa*  Application  of  proeeeds  of  sale. 

The  justice  must  apply  the  proceeds  of  the  sale  as  follows: 

1.  He  must  pay  the  costs  of  the  petitioner,  as  taxed  by  the  iue- 
tice,  at  the  same  rates  as  the  costs  of  an  action  brought  before 
him,  including  the  justice's  fees  in  such  an  action;  and  also  the 
fees  for  the  service  of  the  precept,  either  personally  or  by  posting, 
at  the  rate  allowed  by  law  for  personal  service  of  a  summons  by 
a  constable. 

2.  Out  of  the  remainder  of  the  proceeds,  he  may  retain  to  his 
own  use,  a  fee  of  one  dollar,  for  each  animal  sold. 

3.  Out  of  the  remainder  of  the  proceeds,  he  must  pay-  to  the 
officer,  or  other  person  making  the  seizure,  the  following  feeflr 
for  the  seizure  of  each  animal  seized  and  sold,  to  wit:  one  dollar 
for  each  horse,  colt,  ass,  or  mule;  fifty  cents  for  each  bull,  ox. 
cow,  or  calf;  and  twenty-five  cents  for  each  goat,  sheep,  or  swine; 
together  with  a  reasonable  compensation,  fixed  by  him,  for  the 
care  and  keeping  of  each  animal,  from  the  time  of  the  seisure 
to  the  time  of  the  sale;  and,  also,  where  any  animal  sold  waa 
seised,  while  trespassing  upon  real  property  owned  or  occupied 
by  the  petitioner,  the  damages  sustained  by  the  petitioner  in  con- 
sequence thereof,  as  ascertained  by  the  decision  of  the  justice, 
or  the  verdict  of  the  jury  upon  which  the  fiual  order  was  made. 

4.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
ofllcer,  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit 
of  the  poor,  as  prescribed  in  section  2875  of  this  act,  the  foUowina 
penalties,  to  wit:  five  dollars  for  each  horse,  colt,  ass,  mule,  bull, 
ox,  cow,  calf,  or  swine,  seized  and  sold;  and  one  dollar  for  each 
sheep  or  goat,  seized  and  sold;  which  penalties  must  be  received 
by  the  officer,  for  the  benefit  of  the  poor  of  his  town  or  district. 

5.  If  any  surplus  remains,  he  must  pay  the  same  to  the  person 
or  persons  entitied  thereto,  as  prescribed  in  the  following  sections 
of  this  titie. 

I  SOMI*  Disposition  of  sorplas. 

Any  person  may,  within  ten  days  after  the  return  of  the  war* 
rant,  fife,  with  the  justice,  a  written  claim  to  the  surplus  of  the 
proceeds  of  the  sale,  or  to  any  part  thereof.  On  the  eleventJi 
day  after  the  return,  or,  if  it  is  a  Sunday  or  a  pnbUc  holiday, 
on  the  first  day  thereafter,  which  is  neither  Sunday  nor  a  pubhc 
holiday,  the  justice  must  proceed  to  inquire  into  the  claims  so 
filed;  and,  for  the  purpose  of  determining  them,  he  must  hear 
the  allegations  and  proofs  of  each  claimant;  and  he  may  issue 
subpoenas,  as  upon  the  trial  of  an,  action.    He  may,  upon  the 
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application  of  any  claimant,  and  for  good  cause  il&own,  adjvorn 
the  hearing,  from  time  to  time,  but  not  more  than  thirty  days  in 
ail.  After  hearing  the  allegations  and  proofs  of  all  the  claimanti, 
he  must  decide  the  claims,  and  enter  an  order  accordingly.  If 
no  claim  is  filed;  or  if  the  right  to  the  surplus  money,  or  any 
part  thereof,  is  not  established,  to  the  satisfaction  of  the  Jostice, 
as  prescribed  in  this  section;  any  person,  whose  daim  was  not 
determined  upon  the  hearing,  may  file  a  claim  thereto,  at  any 
time  before  the  expiration  of  a  year  from  the  return  of  the 
warrant;  and,  thereupon,  the  justice  must  proceed,  as  prescribed 
in  this  section  with  respect  to  a  claim  filed  within  the  ten  days. 


i  8004.  MU|  wbea  mo  elaim  mmde  witUm  a  yi 

If,  at  the  expiration  of  one  year  after  the  return  of  the  war- 
rant, any  portion  of  the  surplus  remains,  a  daim  to  which  has 
not  been  established  to  the  satisfaction  of  the  justice,  pursuant  to 
the  proTisfons  of  the  last  section,  the  justice  mnst  pay  it,  for  the 
benefit  of  the  poor,  to  the  officer  to  whom  a  fine  or  penalty  la 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  in  section 
2875  of  this  act;  and,  thereupon,  all  persons  are  forexer  barred 
from  any  daim  thereto.  But  if  a  claim,  filed  aa  prescribed  in 
the  last  section,  remains  undetermined  at  the  expiration  of  the 
year,  the  justice  must  determine  it  within  ten  days  thereafter; 
and,  for  that  purpose,  he  must  retain  the  surplus  in  his  hands 
until  the  determination. 

i  3005.  Order  upon  claim  for  sarplaai  appeal  tKerefroai. 

An  appeal  from  an  order  determining  a  claim,  as  prescribed  in 
the  last  two  sections,  may  be  taken  to  the  county  court,  by  a 
clainiaut,  within  ten  days  after  the  making  of  the  order,  as  from 
a  judgment  of  a  justice  in  an  action  to  recover  a  sum  eqnai  to 
thf  claim;  and  the  proceedings  thereupon  are  the  same,  except 
that  an  undertaking  is  not  necessary  for  any  purpose.  Upon 
such  an  appeal,  each  other  claimant,  whose  interest  is  affected 
by  the  order  appealed  from,  must  be  made  a  respondent.  If 
there  is  no  such  claimant,  the  officer  entitled  to  the  surplus  must 
be  made  respondent;  but  costs  cannot  be  awarded  against  him, 
unless  he  appears  upon  the  appeal;  in  which  case,  the  costs  are  in 
the  discretion  of  the  apoellate  court.  Where  an  appeal,  taken 
as  prescribed  in  this  section,  is  perfected,  the  county  judge  may, 
in  his  discretion,  make  an  order  extending  the  time,  within  which 
pnyment  of  the  surplus  must  be. made,  as  prescribed  in  the  last 
Koction,  and  staying  payment  accordingly.  Unless  such  an  order 
is  made,  and  a  copy  thereof  is  serred  upon  the  justice,  payment 
must  be  made  as  prescribed  in  the  last  section,  notwithstanding 
the  appeal;  and  ui>on  proof  of  the  payment,  the  appeal  must  be 
dismissed.  Where  an  appeal  is  taken  to  the  supreme  court,  from 
the  determination  of  the  county  court,  the  county  judge,  or  a 
justice  of  the  supreme  court  may  make  a  like  order,  and  with 
Uke  effect. 

f    8000.   Proeeedlnrs   «pon   decision    In   faT-or   of  -  pevaon 


If  the  decision  of  the  justice,  or  the  verdict  of  the  jury,  where 
the  issues  are  tried  by  a  jury,  is  in  favor  of  the  person  answer- 
ing, it  must  fix  the  value  of  each  animal  seized.  If  the  justice 
or  the  jury  find  that  the  seisure  was  malidous,  and  without 
probable  cause,  the  decision  or  verdict  must  assess  the  damages 
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tQvtained  by  the  penon  angwering,  by  means  of  cue  seisiire  and 
detention.  The  justice  must  thereupon  make  a  final  order, 
awarding  to  the  person  so  answering,  the  return  of  the  animal 
or  animais  so  seized,  or  the  Talue  thereof  if  a  return  cannot  be 
had;  together  with  his  costs,  at  the  rates  allowed  by  law  In  an 
action  brought  before  him  to  recover  a  chattel;  and,  also,  twice 
the  sum  assessed  as  his  damages,  if  any.  Thereupon  a  warrant 
must  be  issued  by  the  justice  to  a  constable,  to  the  sf^me  effect, 
as  an  execution  issued,  in  an  action  to  recover  a  chattel,  upon  a 
judgment  in  favor  of  the  defendant,  where  the  chattel  has  not 
been  delivered  to  him;  and  each  provision  of  this  chapter,  relat- 
ing to  a  judgment  and  an  execution  in  such  a  case,  applies  to  a 
final  order  made,  and  a  warrant  issued  thereupon,  aa  practibed 
/in  this  section. 

8m  Ii.  ISST.  di.  814.  I  7  (7  Bdm.  18S). 


;,  8U97.  Denutnd  of  possesMion  before  tri«l. 
tl&orevpon. 

At  any  time  after  the  precept  is  issued,  and  before  the  com- 
mencement of  the  trial,  the  owner  of  any  animal  seized  may  file 
with  the  justice  a  written  demand  of  the  possession  thereof. 
Thereupon  he  is  entitled  to  the  possession,  upon  complying  with 
the  following  terms: 

1.  He  must  pay  to  the  justice,  for  the  use  of  the  petitioner, 
the  costs  of  the  proceedings,  to  the  time  of  filing  the  demand, 
as  prescribed  in  subdivision  first  of  section  3092  of  this  act,  and, 
also,  the  sums  payable  on  account  of  each  animal,  whereof  pos- 
session is  so  demanded,  as  prescribed  in  subdivision  third  of  the 
same  section;  which  sums  must  be  fixed  by  the  justice,  after 
hearing  the  allegations  and  proofs  of  the  parties. 

2.  He  must  also  pay  to  the  justice,  a  fee  of  one  dollar  for  each 
animal,  wheregf  possession  is  so  demanded. 

3.  If  the  petitioner  is  an  officer,  to  whom  a  fine  or  penalty  is 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  m  section 
2875  of  this  act,  the  claimant  must  also  pay  to  the  justice,  for 
the  petitioner's  use,  the  sum  specified  therein  on  account  of  each 
animal,  whereof  possession  is  so  demanded. 

4.  The  claimant  must  also  prove,  to  the  satisfaction  of  the  jus- 
tice, by  affidavit  or  other  competent  evidence,  that  he  is  the 
owner  of  each  animal,  whereof  possession  is  so  demanded.  Each 
person  who  has  appeared  must  have  notice  of,  and  may  oppose, 
the  claim. 

Id.,  i  4. 

f  8008.  Id.)  VFlten  animal  wllfallT  set  at  larre  by  tblr# 


But  where,  in  a  case  specified  in  the  last  section,  the  person 
filing  a  demand,  presents  therewith  to  the  justice  sufficient  proof, 
by  affidavit  or  otherwise,  that  the  running  at  large,  herding, 
pasturing,  or  trespassing,  by  reason  whereof  the  animal  or 
animals,  of  which  he  demands  possession,  were  seized,  was  caused 
by  the  wilful  act,  intended  to  effect  that  object,  of  a  person^ 
other  than  the  owner;  and  also  makes  the  proof  specified  m  sub- 
division fourth  of  that  section;  he  is  entitled  to  possession,  pur- 
suant to  his  demand,  upon  pn^ing  to  the  petitioner,  or  to  the 
justice  for  his  use,  a  reaRonable  sura,  to  be  fixed  by  the  justice, 
after  hearing  the  allegations  and  proofs  of  the  parties,  as  com- 
pensation for  the  care  and  keeping  of  the  animal  or    animals, 
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whtnot  poflseBsfon   ii  00 .  demanded,   and   without   P^7^  «bZ 
other  sum,  specified  in  thie  last  section. 
8m  U  1800.  cb.  42*  (7  Edm.  448V  P«rt  •{  S  6- 

S  8099.  Aetion  Br  o^mer  Is  siieli  a  eaae* 

The  owner  of  an  animal,  seized  in  consequence  of  a  wilful  act 
specified  in  the  last  section,  may  recover,  in  an  action  against 
the  person  who  committed  it,  all  damages  sustained  hj  him,  in 
consequence  thereof,  Including  the  sum  paid  in  order  to  recover 
possession  of  the  animal,  as  prescribed  in  the  last  section;  and, 
m  addition  thereto,  the  sum  of  twenty  dollars  tor  each  uuimal 
leised, 

Itf.,  rtmaindAr  •£!((. 

I  SIOO.  AetfloK  by  petitfomer  and  by  ofleer. 

Where  the  possession  of  an  animal  has  been  dellTcred,  aa  pre- 
scribed in  the  last  section  but  one,  an  action  may  also  be  main- 
tained, by  the  petitioner  in  the  special  proceeding  before  the 
justice,  against  the  person  who  committed  the  wilful  act,  to 
recover,  in  addition  to  all  other  damages  sustained  by  the  plain- 
tiff in  consequence  of  the  wilful  act,  all  sums,  to  which  the 
plaintiff  would  have  been  entitled  out  of  the  proceeds  of  the 
sale,  as  prescribed  in  section  3092  of  this  act,  other  than  the 
compensation  paid  for  the  care  and  Iseeping  of  the  animaL  In 
the  like  case,  if  tlie  petitioner  is  a  private  person,  the  officer,  to 
whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit  of  the  poor, 
as  prescribed  in  section  2875  of  this  act,  may  maintain  an  action 
against  the  person,  who  committed  the  wilful  act,  to  recoTcr  the 
penalties  to  which  the  plaintiff  would  have  been  entitled,  out  of 
the  proceeds  of  the  sale,  as  prescribed  in  that  subdivision. 
Neither  of  the  actions  specified  in  this  or  the  last  section  is 
affected  by  the  pendency  of,  or  the  recovery  of  judgment  in, 
either  of  the  others. 


I  8101*  Deauiad  of  poMiewilon  after  dnal  order  aad  be- 
fore sale. 

A  person,  entitled  to  demand  the  possession  of  an  animal,  as 
prescribed  in  section  8097  of  this  act,  who  did  not  appear  upon 
the  return  of  the  precept,  or  upon  the  trial,  may  file,  with  the 
justice,  a  written  demand  of  the  possession,  at  any  time  after  the 
final  order,  and  not  less  than  three  days  before  the  time  ap- 
pointed for  the  sale;  and,  thereupon,  he  is  entitled  to  the  posses- 
sion, upon  complying  with  the  following  terms: 

1.  He  mast  furnish,  by  affidavit  or  other  competent  evidence, 
a  sufficient  excuse,  to  the  satisfaction  of  the  justice,  for  his 
failure  to  appear. 

2.  He  must,  in  all  respects,  complr  with  the  proTisions  of 
«ection  3007  of  this  act;  except  that  it  is  necessary  for  him  to 
pay  only  one-half  of  the  justice's  fee,  as  prescribed  in  subdivi- 
aion  second  of  that  section;  and  one-half  of  the  fees  payable  to 
the  petitioner,  for  the  seizure  of  each  animal,  as  prescribed  in 
subdivision  third  of  section  3092  of  this  act 

Bee  L.  1807,  ch.  814,  part  of  fi  4. 

S  SIOS.  Order  upon  demand  of  possession!  appeal  tbere^ 


Where  a  demand  for  the  retnrn  of  the  possession  of  an  animal 
ta  filed,  as  prescribed  in  either  of  the  last  five  sections,  the  jnatios 

82S 
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mnst,  at  the  request  of  either  jtarty  thereto,  nukke»  aaa  enter  in 
his  minutes,  an  order  determining  the  same.  An  appeal  from 
such  an  order  may  he  taken  to  the  county  court,  by  the  peraoa 
making  the  demand,  or  by  either  party  to  the  special  proceeding, 
at  any  time  before  the  huai  order  in  ttie  special  proceeding  is 
made;  and  each  person  or  party  so  entitled  to  appeal,  must  be 
made  a  respondent  upon  an  appeal  taken  by  one  of  the  others. 
The  appeal  must  be  taken  In  like  manner,  as  an  appeal  ttotn.  a 
judgment  of  the  justice  in  an  action  to  recorer  a  chattel;  and 
the  proceedings  thereupon  are  the  same,  except  ag  otherwise  pre* 
scribed  in  the  next  section. 

I  8108.  Id.  I  stay  of  pvoeeedlnva. 

An  appeal  from  an  order,  specified  in  the  last  section,  is  not 
effectual  fo^  any  purpose,  unless  the  ai^peliant  procures  Irom  the 
county  judge,  an  order  directing  a  stay  of  the  proceedings  nnon 
the  petition,  and  a  stay  of  the  execution  of  the  order  appealed 
from,  and  files  it  with  the  justice,  within  the  time  allowed  for  the 
appeal.  The  order  may  be  granted  or  refused,  in  the  discretion 
of  the  county  judge,  or  granted  upon  such  terms,  as  to  security 
or  otherwise,  as  he  thinks  proper;  and  It  may  be  Tacated  or 
modified,  either  absolutely,  or  unless  further  security  is  c^ven»  in 
his  discretion. 

S  8104.  Appeal  front  final  order. 

Within  ten  days  after  a  final  order  upon  a  petition  is  made,  aa 
prescribed  in  this  title,  an  appeal  therefrom  may  be  taken  by  the 
petitioner,  or  by  the  person  answering,  in  like  manner  as  an  ap- 
peal from  a  judgment  of  the  justice  in  an  action  to  recorer  a 
sum  of  money,  equal  to  the  value  of  the  animal  or  animalsi  and 
the  proceedings  tnereupon  are  the  same,  except  as  otherwlae  p>re» 
scribed  in  the  next  section. 

See  L.  1867.  ch.  814,  part  of  f  6. 


I   8106.   Id.|  br  clai»ast|   utmr  et 
livery  of  poiisession. 

An  appeal  from  a  final  order,  taken  as  prescribed  in  the  hist 
section,  by  the  person  answering,  is  not  effectual  for  any  pur- 
pose, unless  the  appellant  files,  with  the  notice  of  appeal,  an 
order  of  the  county  judge,  or,  if  he  is  absent  from  the  conntTv 
of  a  justice  of  the  supreme  court,  reciting  that  the  appeal  baa 
been  perfected,  and  that  security  has  bf*en  given  thereupon,  as 
prescribed  in  this  section,  and  directing  a  stay  of  proceedmgs 
upon  the  final  order  appealed  from,  and  that  the  possesmon  of 
the  animal  or  animals  seized  be  delivered  to  the  appellant.  The 
order  can  be  made  only  where  an  undertaking  is  given  by  the 
appellant,  as  required  for  the  purpose  of  perfecting  an  appeal 
from  a  judgment,  and  staying  the  execution  thereof;  and  also 
an  undertaking,  in  the  same  or  another  inetmmont,  to  the  effect 
that,  if  the  final  order  appealed  from  is  nflirme<l,  or  if  the  Bp' 
peal  is  dismissed,  the  appellant  will  pay  nil  sums  which  the  jiie> 
tice  awards  against  him,  upon  the  bearing  after  the  determinntio© 
of  the  appeal,  as  preRcribod  in  the  next  section,  not  exceeding  a 
sum  specified  therein;  which  must  be,  at  least,  twice  the  amount 
of  all  the  sums,  which  mlffht  be  deducted  from  the  proceeds  of 
the  sale,  as  prescribed  in  section  3092  of  this  act.  The  sen 
must  be  fixed,  and  the  undertaking  must  be  approved,  by  tiie 
judge  who   grants  the  order.    Upon   filing  the   order   with  the 
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JoBtice,  the  appellant  is  forthwith  entitled  to  the  possession  of  tke 
animal  or  animals  seized. 


9  Sloe.  Pvoe*«4lm«s  «pom 

If  the  ilnal  order  appealed  from  is  affirmed,  upon  an  appeal 
taken  bj  the  person  answering,  the  connty  court  mnst  appoint  a 
time  and  place,  at  which  the  justice  must  fix  the  sums  payable 
Ixy  the  appeUantr  pursuant  to  his  undertaking.  The  justice  may 
adjourn  the  hearing  to  another  place,  and  to  another  time,  not 
exceeding  three  days  after  the  time  so  appointed.  The  justice 
must  fix  the  sums  so  payable,  as  if  a  warrant  for  the  sule  of 
the  animals  seiaed  had  been  returned,  and  the  proceeds  thereof 
paid  to  him  by  the  constable,  as  prescribed  in  section  o092  of 
^his  act.  The  undertaking  upon  the  ai^eal  inures  to  the  benefit 
of  each  officer,  to  whom  any  sum  is  payable,  as  prescribed  in  that 
section;  and  with  respect  to  any  of  those  sumBi  the  reapondent  is 
a  trustee  for  the  officer  entitled  thereto. 


I  lilOT*  Liittrntioa  of  aotlon  for  ■eialnv  Animals. 

Where  an  animal  is  seiaed,  upon  the  ground  that  it  was  run- 
ning at  large,  or  waa  being  herded  or  pastured,  or  was  tres- 
oassing,  contrary  to  the  proTisions  of  this  title;  and  the  officer 
or  other  person  making  the  seizure,  immediately  files  his  petition* 
and  diligently  prosecutes  the  same,  as  prescribed  in  this  title;  an 
action  to  recorer  the  animal  so  seiaed,  or  to  recover  damsgea 
for  the  aelaure,  or  for  any  act  subsequent  thereto,  must  be  com* 
menced  within  one  year  after  the  cause  of  action  aocmes, 

li.  iser,  ch.  814,  f  T. 

S  81<M.  C^Ttmin.  actions  eanno^  be  malmtalMod. 

A  person,  to  whom  the  precept  was  directed  by  his  name,  and 
who  was  personally  seryed  therewith,  or  a  person  who  has  ap- 
peared ana  answered  in  the  special  proceeding,  or  demanded  the 
return  of  any  animal  seized,  cannot  maintain  an  action  against 
the  officer  or  other  person  seizing  an  animal,  or  a  person  acting 
by  his  command,  or  in  his  aid.  in  a  case  specified  in  the  last 
section.  But,  except  as  specified  in  this  section,  the  owner  of  an 
animal  seized  or  detained,  under  color  of  any  provision  of  this 
title,  may  maintain  an  action  to  recover  the  animal,  or  its  value, 
or  damages,  for  the  seizure  or  detention,  or  for  any  unlawful  act 
subsequent  thereto,  if,  in  fact,  the  animal  was  not,  at  the  time 
of  the  seizure,  running  at  large,  or  being  herded  or  pastured,  or 
trespassing,  as  the  case  may  be,  as  specified  in  the  foregoing 
provisions  of  this  title. 


9  8109.  "Wlaero  •eT'eral  anlmala  are  trespnaainv,  aaaftairea 
Are  entire.    Proceedings  in  sneh  oases. 

For  the  purpose  of  determining  the  damages  sustained  by  the 
petitioner,  where  two  or  more  animals  are  found  simultaneously 
trespassing  upon  real  property,  owned  or  occupied  by  him,  all 
the  damage  done  by  all  the  animals  seized,  is  to  be  regarded  as 
done  by  them  jointly;  and  the  petitioner's  remedy  therefor  is 
entire,  and  mnst  be  enforced  n^aitist  all  the  animals,  and  the 
proceeds  of  the  sale  thoroof.  Where  difforent  persons,  who  are 
known,  own  different  animals  Foizod.  the  precept  must  be  di- 
rected to  all  of  them  by  their  names.  If  one  or  more  of  the 
owners  are  known,  and  the  others  are  unknown,  and  cannot  be 
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ascertained  with  reasonable  diligence,  the  precept  must  be  di- 
rected to  each  known  owner,  by  nis  name,  and,  also  generally  to 
all  persons  harlng  an  interest  in  those  animals,  the  owners  ot 
which  are  unknown.  In  a  case  specified  in  this  section,  a  de- 
mand of  the  possession  of  an  animal  seized  cannot  be  made,  as 
prescribed  in  section  3007  or  3101  of  this  act,  unless  it  is  made 
with  respect  to  all  the  animals  seized,  and  by  persons  entitled 
to  the  possession  of  all  of  them.  But  a  separate  demand  may  be 
made,  as  prescribed  in  section  3098  of  this  act,  by  each  owner  of 
one  or  more  animals  seized;  in  which  case,  if  possession  is  de- 
Uyered  to  him,  as  prescribed  in  that  section,  the  petitioner's 
remedy  for  his  damages  is  the  same,  with  respect  to  the  animal 
or  animals,  of  which  possession  is  not  so  delivered,  and  against 
the  proceeds  of  the  sale  thereof,  as  if  those,  whereof  possession 
is  so  deliyered,  had  not  been  trespassing  upon  the  property. 

I  8110.  Proeeedlnvs  in  otiier  oasesy  'wbere .  tliere  are  dif* 
ferent  ovrners. 

Where  the  petitioner  does  not  allege,  that  the  animals  seised, 
wore  trespassing  upon  real  property  owned  or  occupied  by  him, 
and  diflPerent  persons  own  different  animals  seized,  a  separate 
special  proceeding  may  be  instituted,  as  prescribed  in  this  title, 
against  each  owner,  or  against  any  two  or  more  owners,  with 
respect  to  the  animals  owned  by  him  or  them.  Or  the  proceed- 
ings may  be  taken  against  all  the  owners  jointly;  in  which  case, 
each  person  to  whom  the  precept  is  directed  by  his  name,  and 
each  person  haying  an  interest  in  an  animal  seized,  has  the  same 
right  to  demand  the  possession  of  the  animal  owned  by  him,  and 
the  same  right  to  answer  separately,  as  if  the  special  proceed- 
ing was  against  him  separately;  and  the  final  order  may  be  in 
fayor  of  one  or  more  of  the  persons  so  answering,  with  respect 
to  the  animal  or  animals  owned  by  him  or  them,  and  for  his  or 
their  costs;  and  against  the  remainder  of  the  persons  answering, 
or  to  whom  the  precept  was  directed,  or  for  the  sale  of  the  re- 
mainder of  the  animals,  in  like  manner,  as  if  the  former  persons 
had  not  answered,  or  had  not  been  named  in  the  precept.  But 
the  person,  first  making  a  demand  of  the  possession  of  any  animal 
seized,  must  pay  all  the  costs  to  the  time  of  the  demand;  and  a 
person,  subsequently  making  a  demand,  is  excused  from  the 
payment  of  any  costs,  except  those  which  have  accrued  since  the 
former  demand. 

i  3111.  Surplus  yybere  there  are  different  oyyners. 

Where  proceedings  are  taken  jointly  against  different  persons, 
who  own  different  animals  seized,  as  prescribed  in  either  of  the 
last  two  sectionR,  the  surplus,  remaining  in  the  justice*s  hands, 
must  be  distributed  between  them,  in  proportion  to  the  yalue  of 
the  animals  owned  by  each,  to  be  determined  by  the  justice.  Any 
owner  may  claim  separately  his  proportion  of  the  surplus;  and 
sections  3003  and  8094  of  this  act  apply  to  a  claim^  made,  and  to 
the  disposition  of  the  surplus  arising,  as  prescribed  in  this  section. 

f  8112.  'Wlien  one  action,  etc.,  supersedes  any  otber. 

Where  two  or  more  persons,  or  an  officer  and  a  priyate  person, 
are  authorized,  by  this  title,  to  bring  an  action,  or  to  seize  an  ani- 
mal, and  take  the  proceedings  prescribed  in  this  title  for  the  dis- 
position thereof,  the  commencement  of  an  action,  or  the  seizure  of 
the  animal,  by  either  of  them,  supersedes  the  right  of  any  of  the 
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otheni  to  bring  snch  an  action,  or  to  make  snch  a  seizure,  with 
respect  to  the  animal  seized,  or  in  question  in  the  action.  But 
tlie  justice  maj,  in  his  discretion,  allow  an  officer  or  other  person, 
who  is  interested  in  the  recovery,  or  in  the  applicati<m  of  the  pT<h 
ceeds  of  the  sale,  to  appear  in  the  action  or  special  proceeding,  for 
the  purpose  of  protecting  his  interest^  and  to  take  such  part  in  the 
proceedings  therein  as  the  justice  thmks  proper. 

9  8113.  Rlfflits  of  oHIcei*  iirlieii  private  person  falls  to 
prosecute. 

Where  a  seizure  is  made  by  a  private  person,  as  prescribed  in 
this  title,  and  the  possession  of  an  animal  seized  is  aoandoned  by 
him,  without  filing  a  petition;  or  where  an  action,  brought  by  a 

Eriyate  person,  as  prescribed  in  this  title,  is  settled  or  discontinued 
y  the  plaintiff;  the  officer,  to  whom  a  penalty  is  payable,  as  pre- 
scribed in  section  3083  of  this  act,  or  in  subdivision  fourth  of  sec- 
tion 3092  of  this  act,  may,  unless  he  has  assented  to  the  abandon- 
ment, settlement,  or  discontinnance,  maintain  an  action  against 
the  owner  of  the  animal  in  question,  to  recover  the  penaltr  so 
payable  to  him;  and,  upon  proof  of  the  facts,  which  would  have 
entitled  the  plaintiff  in  the  former  action,  or  the  petitioner  in  the 
special  proceeding,  to  recover,  he  is  entitled  to  judgment  accord- 
ingly. 


f  SI  14.  Peraoa  lutTinv  a  speoial  property  deemed  owner* 

When  a  person  is,  at  the  time  of  the  seizure,  entitled  to  tho  pos- 
session of  an  animal,  as  against  the  general  owner  thereof,  by 
virtue  of  a  special  property  therein,  he  is  deemed,  for  all  the  pur- 
poses of  this  title,  the  owner  thereof. 

f  8115.  A  vent  may  act  for  bis  principal. 

The  duly  authorized  agent  of  the  owner  or  peison  entitled  to  the 
possession  of  an  animal,  as  specified  in  the  last  section,  may,  in 
his  own  name,  answer,  make  any  demand,  or  take  any  other 
proceeding,  which  the  owner  or  person  so  entitled  may  take,  «8 
prescribed  in  this  title. 
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TITLE  XI. 

Proyiflioxu  specially  relating  to  courts  of  Justices  of  tlie 

peace  in  the  city  of  Brooklyn. 

Sec.  3116.  Repealed*  1002.  See  the  MonicliMl  Court  Act  oi  New  York  cUy. 

3117.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 

3118.  Repealed,  1902.  See  the  MuAlclpal  Court  Act  of  New  York  cltj. 
3110.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  city. 
3120.  Repealed.  1002.  See  the  Municipal  Court  Act  of  New  York  cltj. 

8121.  Interpreter  for  police  court,  and  for  first,  aucond  and  third  districts. 

8122.  Id.;  for  fourth  and  fifth  districts. 

3123.  Id.;  for  sixth  district. 

3124.  CoDunon  council  may  appoint  additional  interpreters. 
S12S.  Common  council  to  dcsiiiniate  attendants,  etc. 

3126.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  rlty. 

3127.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  city. 
8128.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  city. 
3120.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  cit.v. 
3180.  Repealed,  1902.  Sec  the  Municipal  Court  Act  of  New  York  city. 

8131.  Repealed,  1902.    See  the  Mualdpal  Court  Act  of  New  York  city. 

8132.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 
3183.  Application  of  other  proTlslons.    Holding  court  open. 

8S116.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

fSiiT.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

1 3118.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

18119.  Repealed,  1902.  See  the  Municipal  Court  Act  of  Ne^ 
York  city. 

18120.  Repealed,  1902.  See  the  Municipal  Court  Act  of  Nov. 
York  city. 

I  3121.  Interpreter  for  police  court,  and  for  first,  second 
and  third  district*. 

There  is  an  interpreter  for  the  police  court  of  the  city  of 
Brookly;^,  and  the  justices'  courts  of  the  first,  second,  and  third 
districts  of  that  city,  who  is  appointed,  and  may  be  removed  at 
pleasure,  by  the  justices  of  those  courts,  or  a  majority  of  them. 
He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  pre- 
scribed by  law. 

L.  1870.  ch.  607. 

13122.  Id.  I  for  fovrth  and  fifth  district*. 

There  is  an  interpreter  for  the  justices'  courts  of  the  fourth 
and  fifth  districts  of  the  city  of  Brooklyn,  who  is  appointed,  and 
may  be  removed  at  pleasure,  by  the  justices  of  the  peace  of  those 
districts.  He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid 
as  prescribed  by  law. 

L.  1871,  ch.  831. 

{3123.  Id.)  for  sixth  district. 

There  is  an  interpreter  for  the  justice's  court  of  the  sixth  dis- 
trict of  the  city  of  Brooklyn,  who  is  appointed  by  the  justice  of 
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the  peace  of  that  district,  subject  to  confirmation  by  the  comnioi 
council,  and  may  be  removed  by  that  justice  at  his  pleasure.  II  ' 
is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  prescribed 
by  law. 

L.  1878.  ch.  780,  f  2. 

18124.  Common  council  Mumy  appoint  additional  Inter- 
pretera. 

The  common  council  of  the  city  of  Brooklyn  may,  where  it 
deems  it  necessary,  upon  the  request  of  a  justice,  appoint  one  or 
more  interpreters  for  justices*  courts  in  that  city,  in  addition  to 
those*  provided  for  in  the  last  three  sections;  fix  their  salaries;  and 
prescribe  the  court  or  courts  which  they  must  attend.  An  oflQoer, 
so  appointed,  may  be  removed  by  the  common  council,  for  cause. 

L.  1876,  eh.  623. 

fi  8126.  Common  council  to  designate  attendants,  etc 

The  common  council  of  the  city  of  Brooklyn  may  designate  one 
or  more  policemen,  or  constables,  to  attend  each  of  the  justices* 
courts  in  that  city.  The  common  council  may,  by  ordinance  or 
otherwise,  fix  and  define 'their  duties  in  and  about  those  courts, 
and  may  allow  them  such  compensation,  in  lien  of  all  fee?  and  per- 
quisites, as  it  deems  proper. 

L.  I860,  ch.  102,  ff  17;  aod  L.  1866,  ch.  614,  f  8. 

13126.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  8127.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

1 8128.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

1 8129.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

fi  8180.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

«8131.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  8182.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

18188.  Application  of  other  provision*.  Holding  court 
open. 

Each  justice  of  the  peace  of  the  city  of  Brooklyn  is  a  justice 
of  the  peace  of  Kinpa  county;  and  each  provision  of  this  act,  re- 
lating to  the  proceedings  before  a  juj'tice  of  the  peace  of  a  town, 
applies  to  the  proceedings  before  a  justice  of  the  peace  of  that 
city,  except  as  otherwise  specially  prescribed  in  this  title.  Each 
of  those  Justices  must  hold  his  court  open,  from  nine  o'clock  in 
the  morning,  until  three  o'clo^'k  in  the  afternoon. 

B«e  L.  1849,  ch.  126,  H  fifi  and  ."tC;  L.  1880,  ch.  102,  f  18;  li.  1871,  ch.  492, 
f  8;  L.  187S,  ch.  863,  part  of  8  16. 
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TITLE 

HiscellaneoiLs  proyisioxui. 

See.  8184.  Mode  of  application  ot  certain  proTlalona  of  tUi  act. 
■  8135.  tieneral   requisites  of   mandates. 
3136.  Reward  to  constable  forbidden. 
3187.  Justice  or  constable  not  to  {>•«>  claim,  etc. 
8188.  Penalty. 

8139.  Violation  of  precedlnir  flections  a  defence  of  action. 
3140,  3141.  Docket-book  to  be  kept  b7  justice,   entries  tbereiB. 

8142.  Index  to  docket-book. 

8143.  Papers  to  be  filed.-' 

8144.  Deposit  of  books  and  papers  with  town  or  cltj  derk. 

8145.  Certificate    in    docket-book    deposited. 

8146.  Town  or  city  clerk  to  demand  books,   etc.,   upon   death,  etc.,    mm 

Justice. 
3147.  Delivery;  how  compelled. 
8148.  Entries  to  be  evidence. 

8140.  Justice  to  furnish   copies  of  papers. 

8150.  Transfer  of  action  when  Justice's  term  ezi»li«e,  ete; 

3161.  Id.;  when  Justice  Is  a  witness. 

8152.  ProceediofTS   upon   transfer. 

3153.  Penalty   for   not   paying  over   money. 

8154.  Action  on  Judgment  of  Justice. 

3156.  Id.;    proof  of  Judgment,    etc. 

3150.  Execution  of  mandate   ny  private   person. 

8157.  Constable  to  execute  mnndntes  in  person. 

3158.  Sheriff  to  act  where  execution  of  mandate  la  resisted. 

i  8184.  Mode  of  application  of  certain  provisionti  of  tliin 
act. 

Where  a  provision  of  this  not,  not  contained  in  this  chapter, 
iS  made  applicable  to  proceedings  before  a  justice  of  the  peace, 
the  application  is  subject  to  tlie  qualification,  that  it  does  not 
include  any  thin;?,  which  is  repugnant  to  any  special  provision  of 
law.  regulating  the  jurisdiction  or  powers  of  a  justice  of  the  peaoe, 
or  the  proceedings  before  him.  Where  a  provision,  thus  made  ap- 
plicable, relates  to  the  filing  of  a  paper  in  a  court,  or  with  a  clerk, 
the  paper  must,  in  an  action  or  special  proceeding  before  a  justice 
of  the  peace,  be  filed  with  the  justice,  unless  he  haa  a  clerk 
appointed  pursuant  to  law;  and  where  it  confers  a  power  npon 
a  court  or  a  judge,  the  provision,  making  it  applicable  to  pro- 
ceedings taken  under  this  chapter,  is  to  be  construed,  as  confer^ 
ring  a  like  power  upon  the  justice,  before  whom  the  action  or 
special  proceeding  ia  brought. 

1  31.15.  General  requisite*  of  mandateti. 

A  mandate,  issued  by  a  justice  of  the  peace,  must  be  signed 
by  hira,  and  may  be  without  seal.  It  must  be  entirely  filled  np,  at 
tne  time  when  it  is  delivered  to  an  ofl^cer  to  be  executed,  so  as  to 
have  no  blank,  either  in  the  date  thereof  or  otherwise;  except  that 
there  may  be  a  blank  in  a  subpoena  for  the  name  of  any  or  all  of 
the  witnesses.  A  mandate,  issued  and  delivered  to  an  officer  to  be 
executed,  contrary  to  this  section,  is  void. 

2  R.  S.  267.  fiS  232  and  233  (2  Edm.  275). 

(   818A.  Re^rard    to   constable    forbidden. 

A  constable  shall  not  ask  or  receive  any  money  or  other  raln- 
nble  thing  from  any  person,  as  a  consideration,  reward,  or  in- 
ducement for  omitting  or  delaying  to  arrest  a  person,  or  to  take 
him  to  jail,  or  to  sell  property,  by  virtue  of  an  execution,  or  to 
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execute  any  other  duty,  pertaining  to  his  office;  or  any  money  or 
valuable  thing,  other  than  the  fees  expressly  allowed  to  him  by 
law,  for  executing  any  duty  pertaining  to  his  office. 

2   B.    8.   267»    f   284. 

I  813T.  Juatlce  or  oonatable  not  to  buy  elalm,  etc. 

A  justice  of  the  peace  or  constable  shall  not,  directly  or  indi- 
rectly, buy,  or  be  interested  in  buying,  a  bond,  note,  or  other  de- 
mand or  cause  of  action,  for  the  purpose  of  biiugiug  an  uciiuu  or 
instituting  a  special  proceeding  before  a  justice  founded  tbure- 
upon;  nor  shall  a  justice  or  a  constable,  either  before  or  after  an 
action  or  a  special  proceeding  is  commenced,  lend  or  advance,  or 
agree  to  lend  or  advance,  or  procure  to  be  lent  or  advancrd,  any 
money  or  other  valuable  thing  to  any  person,  in  consideration  of, 
or  as  a  reward  for,  or  an  inducement  to,  the  placing  or  having 
placed  in  his  hands,  a  debt  or  other  demand  or  cause  of  action, 
for  prosecution  or  collection. 

10.,  I  286. 

{  8188.  Penalty. 

A  justice  of  the  peace  or  constable  who  violates  a  provision  of 
the  last  three  sections,  is  guilty  of  a  misdemeanor;  and  shall 
be  punished  accordingly.  A  conviction  also  operates  as  a  forfeit* 
ure  of  his  office. 

Id.,  f  286. 

S  8138.  Violation  of  precedlnir  sections  a  defenee  to 
notion. 

It  is  a  defence  to  an  action,  brought  before  a  justice  of  the 
peace,  that  the  demand,  upon  which  it  is  founded,  was  bought  and 
sold,  or  received  for  prosecution,  contrary  to  the  foregoing  pro- 
visions of  this  title.  In  an  action  wherein  such  a  defence  is  inter- 
posed, if  the  plaintiff,  after  being  duly  subpoenaed  as  a  witness, 
fails  to  attend,  pursuant  to  the  subpoena;  or  if,  upon  the  trial,  or 
upon  his  examination  as  a  witness  by  virtue  of  a  commission,  be 
refuses  to  answer  any  question  pertinent  to  show  a  violation  of 
either  of  those  provisions:  the  justice,  besides  punishing  him,  in  a 
proper  case,  for  his  failure  or  refusal,  must  dismiss  his  complaint. 
The  testimony,  in  such  an  action,  of  the  plaintiff,  or  any  othi  r 
witness,  is  not  evidence,  in  a  criminal  prosecution  against  him,  for 
violating  either  of  those  provisions. 

Id..   i§   237-242. 

f  8140.  [Am'd,  1899.]  Doclcet-book  to  be  keyt  br  Justice i 
entries  tberein. 

A  justice  of  the  peace  must  keep  a  docket-book,  in  which  he 
most   enter: 

1.  The  title  of  every  action  or  special  proceeding  commenced 
•  before  him. 

2.  The  time  when  the  summons,  or  the  mandate  for  the  com- 
mencement of  the  special  proceeding,  was  issued;  with  a  state- 
ment of  the  nature  of  the  mandate,  and  a  memorandum  of  each 
order  of  arrest,  warrant  of  attachment,  or  requisition  to  replevy, 
granted  by  him. 

3.  The  time  when  the  parties  appeared  before  him,  either 
without  process,  or  upon  tne  return  of  the  summons,  or  of  the 
mandate  for  the  commencement  of  the  special  proceeding. 

4.  A  concise  statement  of  the  substance  of  each  oral  pleading, 
or  a  memorandum  of  the  filing  of  each  written  pleading. 


If  8141-4S  JUSTICES*  COURTS.  c.  19,  1. 1? 

5.  Each  adjonrnment;  statinjr  upon  whose  application*  and 
to  what  time  and  place,  it  was  made. 

6.  The  issuing  of  a  venire;  stating  upon  whose  application  it 
was  issued,  and  the  time  and  place  of  the  return  thereof. 

7.  The  time  when  a'  trial  was  had;  and,  if  it  was  by  a  jary, 
the  names  of  all  the  persons  returned  as  haying  been  notified 
to  attend  as  jurors;  stating  who  did  not  attend;  who  attended; 
and  who  were  sworn. 

8.  The  name  of  each  witness  sworn  upon  the  trial;  statinsr  at 
whose  request  he  was  sworn;  each  objection  made  to  the  com- 
petency  of  a  witness;  and  the  decision  thereupon. 

9.  The  verdict  of  the  jury,  and  the  time  of  receiving  it;  or, 
if  the  jurv  disagreed  and  were  discharged,  a  statement  of  that 
fact. 

10.  A  concise  statement  of  the  substance  of  each  order,  made 
by  him  in  the  course  of  the  action  or  special  proceeding. 

11.  The  judgment  or  final  order;  and  the  time  of  entering  it. 

12.  The  execution;  the  time  of  issuing  it;  the  kind  of  execution; 
the  name  of  the  officer  to  whom  it  was  delivered;  and  each 
renewal,  with  the  date  thereof. 

13.  The  return  of  each  execution;  the  time  of  the  retnm;  and 
a  statement  of  any  money  paid  to  the  jnstice  thereupon,  and 
when  and  by  whom  it  was  paid. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be  filed 
in  the  v-^ounty  clerk's  office,  and  the  time  when  it  was  given. 

15.  The  appeal,  if  any;  and  the  time  of  service  of  the  notice 
of  appeal. 

16.  [Added,  1699.]  Such  entries  shall  be  made  in  a  book  which 
must  be  furnished  to  him  by  the  clerk  of  the  town  in  which  he 
resides  and  to  be  designated  as  "justices'  civil  docket*'  and  to 
be  the  property  of,  and  a  charge  against,  sach  town. 

t  B.  8.  287. 1 34d;  L.  1899.  oU .  331.    In  effect  Sept.  1. 1890. 

S  3141.  Tbe  same. 

Each  of  the  entries,  specified  in  the  last  section,  mast  be 
made  under  the  title  of  the  action  or  special  proceeding  to  which 
It  relates;  and,  in  addition  thereto,  the  justice  may  enter  In 
like  manner  anv  other  proeeciing.  had  before  him  in  the  action 
or  special  proceeding,  which  he  thinks  proper  to  enter.  A  docket- 
b4>ok.  kept  by  a  justice,  mngt  be  kept  open,  during  the  hours, 
when  a  sheriflPs  office  is  requirpd  by  law  to  be  kept  open,  for 
nearch  and  examination  by  any  person,  upon  his  reasonabl» 
request  and  to  a  reasonable  extent 

Id..    8    244. 

f  3142.  Index  to  doelKet-book. 

A  justice  of  the  peace  »mist  keep  an  alphabetical  index  to  aVk 
the  judgments,  entered  by  him  in  his  docket-book;  and  he  must 
insert  therein  the  names  of  all  the  parties  to  each  judgment, 
and  the  page  of  the  book,  where  the  judgment  is  entered. 

Id.,  S  251* 

I  8148.  Papers  to  be  filed. 

A  justice  of  the  peace  must  carefully  file  and  preserve  eadi 
affidavit  or  other  paper,  delivered  to  him  to  be  filed  In  an  action 
or  special  proceeding. 

Id.,  f  250.  IMi4 
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f  8144.  Dep«ait  of  b«olM  aaA  papers  trltb  t<nnt  •!•  city 


^ 


If  a  justice  of  the  peace,  either  before  or  after  the  expiration 
ht  him  term  of  office,  remoTes  from  the  town  or  city  wherein  he 
was  elected,  he  must  forthwith  deposit,  with  the  clerk  of  that 
town  or  city,  his  docket-bool^,  and  ail  other  books  and  papers,  iu 
his  custody,  relating  to  an  action  or  a  special  proceeding,  which 
has  been  heard  by  him,  or  commenced  before  him.  A  justice 
who  is  remoTed  from  office,  must  make  a  like  deposit,  within 
ten  days  after  receiving  notice  of  his  removal,  or  afterwards^ 
uj>on  the  demand  of  the  clerk  of  the  town  or  city.  But  the 
omission  of  the  justice  to  make  the  deposit,  does  not  affect  the 
validity  of  any  book  or  paper,  so  required  to  be  deposited,  or  ol 
any  proceeding  to  which  it  relates. 

2  B.   S.  287,   U  262  and  263. 

.  S  3145.  Certtllcate  in  doclcet-boolc  deposited. 

A  justice  of  the  peace  must  make,  in  each  docket-book  depoa^ 
ited  by  him,  as  prescribed  in  the  last  section,  a  certificate  under 
his  hand,  to  the  effect  that  each  judgment  or  order,  entered, 
therein,  was  duly  rendered  or  made,  as  therein  stated;  and  that 
the  sum,  appearing  by  the  book  to  be  due  thereupon,  has  not 
been  paid,  to  his  knowledge. 

I  8146.  [Am'd,    180S.]    Town    or    oltr    cleric    to    demand^ 
books,  et  cetera,  opon  death,  et  cetera,  of  Justice  ^"^     ^>^ 

If  a  justice  of  the  peace  dies,  or  his  office  becomes  otherwise 
vacant,  the  town  or  city  clerk  must  demand  aud  receive  all  books 
and  papers,  which  belonged  to  the  justice  in  his  uilicial  capacity, 
from  any  person  having  them  iu  his  possession,  and  such  clerk 
may  make  and  issue  a  tranji  ript  of  a  judgment  so  rendered  by 
such  a  justice  of  the  peace  aud  appearing  upon  the  docket  of 
such  justice  of  the  peace  so  on  file  in  his  office,  upon  receiving 
his  fees  for  the  same,  whieh  shall  be  the  same  now  allowed  a 
justice  of  the  peace  for  issuing  a  transcript,  nnd  such  transcript 
so  issued  by  such  clerk  shall  have  the  same  force  and  effect  as 
though  the  same  had  been  issued  by  such  justice  of  the  peace 
during  his  term  of  office. 

Id.,  f  265;  U  1906,  cb.  436.    In  effect  Sept.  1,  190S. 

§  3147.  Delivery  $  how  compelled. 

If  any  book  or  paper,  required  to  be'deposited  with  the  town 
or  city  clerk,  as  prescribed  in  this  title,  is  withheld,  the  like 
proceedings  may  be  had,  at  the  instance  of  the  town  or  city 
clerk,  to  compel  the  deposit  thereof,  as  nru  prescribed  by  law, 
where  nn  officer  refuses  or  neglects  to  deliver  a  book  or  paper 
in  his  custody  as  such  officer,  to  his  successor  in  office. 

Id.,  S  266. 

1.8148.  Entries  to  be  evidence. 

An  entry  made,  as  prescribed  liy  low,  in  the  docket-book,  kept 
by  a  justice  of  the  peace,  nnd  deposited  with  the  town  or  city 
clerk,  as  prescribed  in  this  title,  is  presumptive  evidence  of  the 
matters  of  fact  stated  therein;  but  the  presumption  may  be 
repelled  by  proof. 

Id.,  \  267. 

8S6 


( 


SS  3149-«8  JUSTICES'  COURTS.  c.  19, 1. 12 

S  3149.  Jnatlce  to  ffcrniali  copies  of  paper*. 

A  justice  of  the  peace  must  furnish,  upon  request  and  pay- 
ment of  his  fees,  to  any  person  interested  in  a  judgment  or  order 
entered  by  him,  a  transcript  of  the  judgment  or  order,  together 
with  a  copy  of  all  the  entries  in  his  docket -book,  relating  to  the 
cause;  a  copy  of  his  minutes  of  the  evidt-nce  in  the  cause,  or  the 
substance  of  the  testimony,  if  he  has  not  taken  minutes;  and  a 
copy  of  any  paper  on  file  in  the  causer  or  such  portions  thereof 
as  are  required. 

L.  1841,  ch.  Ui.  1 1  U BAm.  548). 

{  8160.  TrfiaBfer  of  aetlon  when  Justice's  term  expires*  ete» 

If  the  term  of  office  of  a  justice  of  the  peace  is  about  to  expire,  or 
he  is  about  to  remove  from  the  town  or  city,  before  judgment  is 
rendered  in  an  action,  or  a  final  order  is  made  in  a  special  proceed- 
ing, pending  before  him.  he  must  previously  make  a  written  order, 
reciting  the  fact,  and  directing  the  action  or  special  proceeding  to 
be  continued  before  another  justioe  of  the  same  town  or  city,  Dam.«d 
in  the  order.  < 

§  S151«  Id.;  when  jestloe  is  n  witness. 

If,  before  an  issue  of  fact  is  joined  in  an  action  or  special  proceed- 
ing, the  defendant,  or,  where  he  has  not  been  arrested,  his  attorney, 
presents  to  the  justice  satisfactory  proof,  by  aflDdavit,  that  the  Jus- 
tice, before  whom  the  action  or  special  proceeding  is  pending,  is  a 
material  witness  for  the  defendant,  without  whose  testimony  he  can- 
not safely  proceed  to  trial,  setting  forth  therein  the  particular  facts 
and  circumstances,  which  he  expects  to  prove  by  him:  the  justice 
must  forthwith  make  a  written  order,  directing  the  action  or  special 
proceeding  to  be  continued  before  another  justice  of  the  same  town 
or  city,  named  in  the  order. 

SeeaR.S.229,i  81  (2£dm.  215);  also. id.. 1 118, am'd. L.  1838. oil.  848 ;  L.  1875,  oh.  SS4. 

S  815S8.  Proceedings  upon  transfer. 

Where  an  order  is  made,  as  prescribed  in  either  of  the  last  two 
sections,  the  constable  must  forthwith  take  it  and  all  other  papers 
in  the  action,  "^ith  the  body  of  the  defendant,  if  he  is  under  arrest, 
before  the  justice  named  in  the  order.  The  plaintiff  or  petitioner 
must  forthwith  appear  before  that  justice,  who  must  take  cog- 
nizance of  the  action  or  special  proceeding,  and  must  proceed 
therein  as  if  it  had  been  commenced  before  him.  Costs,  recovered 
in  the  action  or  special  proceeding,  include  the  fees  allowed  by  law, 
for  services  performed  by  the  constable  and  the  justice,  before  the 
transfer,  together  with  the  fees  allowed  by  law,  for  the  proceedings 
before  the  justice  to  whom  the  cause  is  transferred. 

S  31S3.  Penalty-  for  not  paylns*  over  money. 

A  justice  of  the  peace,  who  neglects  or  refuses,  within  a  rea- 
sonnble  time  after  demand,  to  pay  any  money,  collected  by  him 
in  his  official  capacity,  to  the  person  entitled  thereto,  is  guilty 
of  a  misdemeanor,  and  shall  be  punished  accordingly.  A  con- 
viction also  operates  as  a  forfeiture  of  his  office. 

Section  269  of  R.  S.  Ik>v 
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$  8154.  Action  on  Jvdffment  of  Ivstlce. 

In  an  action  upon  a  judgment  of  a  juBtice  of  the  peace,broup:ht 
in  the  county  wherein  it  was  rendered,  within  fiye  years  after 
the  rendition  thereof,  against  a  defendant  upon  whom  the  sum- 
mons was  personally  served,  no  costs  can  be  recovered,  except 
where  the  justice,  who  rendered  the  judgment,  is  dead,  or  nut 
of  oflSoe,  or  otherwise  incapable  of  acting:  or  has  removed  from 
the  county:  or  where  one  of  the  parties  has  d'cd*  or  where  th» 
docket  of  the  judgment  has  been  lost  or  destroyed. 

Oo.  Proe.,  1 71.  Uflt  olauM. 

i  3155.  Id.  I  proof  of  Jndvmenty  etc. 

In  an  action  brought  upon  a  judgment  of  a  justice  of  the 
peace,  who  is  dead,  or  out  of  omce,  or  otherwise  incapable  of 
acting:  or  has  removed  from  the  county;  or  cannot  be  found 
therein;  the  original  docket-book  of  the  justice  is  presump(iv»' 
evidence  of  any  matter  entered  therein,  as  prescribed  by  law;  but 
the  presumption  may  be  repelled  by  proof.  If  the  docket-bdok 
is  lost  or  destroyed,  or  if  it  cannot  be  produced,  after  reasonable 
effort  to  obtain  it,  the  like  proof  may  be  given,  respecting  the 
recovery  of  the  judgment,  as  upon  any  other  question  of  fact. 

Sections  266  and  267,  R.  S. 

f  3156.  SSxecntlon  of  mandate  bT  private  person. 

A  justice  of  the  peace,  who  issues  any  mandate,  authorized 
by  this  chapter,  except  &  venbre,  may,  at  the  request  of  the 
party,  whenever  he  deems  it  expedient  so  to  do,  empower,  by 
a  written  authority  indorsed  upon  the  mandate,  any  proper  person 
of  full  age,  not  a  party  to  the  action,  to  serve  or  otherwise 
execute  it.  For  that  purpose  the  person  so  empowered  hajs  all 
the  power  and  authority,  and  is  subject  to  all  the  obligations 
and  liabilities,  of  a  constable;  and  his  return  is  evidence  in  like 
manner  as  a  constable's.  But  a  person  so  empowered  is  not 
entitled  to  any  fee  or  reward  for  his  services. 

Sections  271  and  272,  R.  S.    See  |  2886,  ante. 

S  8157.  Constable  to  exeente  mandates  in  person. 

A  constable,  to  wkom  a  mandate  is  directed  and  delivered  as 
prescribed  in  this  chapter,  must  execute  it  in  person,  pursuant 
to  the  tenor  thereof.    He  cannot  act  by  deputy  in  such  a  case. 

Section  278,  R.  8.    See  i  2885,  ante. 

I  3158.  [Am»d.  1909.]  Sberill  to  act  wberc  execntlon  of 
mandate  la  resiiited. 

If  a  constable,  to  whom  a  mandate,  issued  by  a  justice  of  tbo 
peace,  is  directed  and  delivered,  finds,  or  has  reason  to  apprehend, 
that  resistance  will  be  made  to  the  execution  thereof,  he  may 
deliver  it  to  the  sheriff  of  the  county,  with  a  written  certificate, 
stating  the  facts,  and  requiring  the  sheriff  to  execute  it.  There- 
upon the  sheriff  must  execute  tlie  mandate;  and  he  is  subject 
to  all  the  liabilities  attaching  to  a  constable  in  executing  it. 
Sections  four  hundred  and  four  hundred  and  one  of  the  judiciary 
law  apply  to  a  mandate  delivered  to  a  sheriff,  as  prescribed  in 
this  section. 

Am'U  by  L.  1909,  ch.  O:,,  {  S.  See  note  86  ol  notes  o<  Board  of  Statu- 
tory  CuusoliUatlou   at  end   of   code. 
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CHAPTER  XX 

Provisions  Relating  to  Certain  Courts  in  Cities,  and 

the  Proceedings  Therein. 

TITLE     I.-  Th«  Ctt7  Co vt  of  th*  City  of  H«w  Tork. 

TITLE    II.— The  Mayoi'i  Court  of  the  City  of  Hadeon,  aad  the  Boeord«n* 
Conrts  of  the  Citlei  of  Utie*  and  Otwego. 

TITLB  III.- The  City  Gout  of  ToBhen. 

TITLE  IT.— The  Dtttrlet  Conrts  of  the  Citj  of  Hew  Tork,  Md  tho  Jmrtle«# 
Conrti  of  the  Cltloi  of  llb*By  aad  Troy. 

TITLE    T.— TlM  HuLlclpal  Co«rt  of  the  City  of  Bochester. 

TITIiB  I. 

The  city  court  of  the  city  of  New  York. 

Article  1.  ProTtetons  generally  applicable  to  proceedings  In  the  court. 

2.  ProTlslone    exolustTely    applicable    to   the    prooeodlngv,    other    than 

appeals,  in  an  ordinary  action. 

3.  ProTlBlons    exclusively    applicable   to    the    proceedings,    other    than 

appeals,   In  certain  marine  causes. 

4.  Appeals. 

ARTICIiEl  FIRST. 

ProviHons  generally  applicable  to  proceedinge  in  the  oourt. 

Sec.  8159.  ProTlslons.   applying  generally  to  courts  of  record,  subject  to 
tain  qualifications. 
3160.  Certain  sections  not  to  apply  to  New  Voik  city  ooort;  wiio  a 

rvsldeat. 
3ir.l    Thiu-  t<it   eerrlce  of  notices. 
3162.  tierrlce  of  notice  of  trial;  filing  of  note  of  isoos 
3l(>{.   When  court   may  relieve  from  Imprisonment. 
3im.  Money;   bow  paid   into  the  court. 
31G4a.    Fees  of  clerk  of  New  York  city  court. 


3  :il50.  [Am*dy  1007.]  ProTlsloiiay  applylnir  ffenermlly  to 
ouartH  of  rocordy  aabject  to  oertaln  qualifleatioifta. 

Each  of  the  forcgcing  provisions  of  this  act  which  is  made,  by 
(•luil)ter  twenty-second  of  this  act,  applicable  to  the  city^  court 
of  the  city  of  New- York,  or  generally  to  courts  of  rec^rd,^  is  sub- 
je(  t  to  the  qualifications  and  exceptions  expressed  or  plainly  im- 
l)iie(l  in  this  title. 

L.   1S72,    ch.  039,  f  2j  sm*d  L.  1907,  ch.  707.     In  effect  Aug.  12,  1907. 

!|3100.  [Am'd,  1R06,  1002.1  Certain  •ectloma  not  to  apply 
to  New  Yorlc  city  conrtj  who  a  non-re«ldent. 

Sections  four  hundred  and  thirty-eight  and  six  hundred  and 
three,  sections  six  hundred  and  eleven  to  six  hundred  and  nine- 
teen, both  inclusrve,  and  sections  six  hundred  and  thirty-six, 
eight  hundred  and  twenty-seven  and  ten  hundred  and  fifteen  oi 
this  act  do  not  apply  to  an  action  or  a  special  proceeding  broughl 
in  the  city  court  of  the  city  of  New  York,  or  before  a  justice 
thereof,  or  to  any  proceeding  therein.  Sections  thirty-two  hun- 
dred and  sixty-eight  and  thirty-two  hundred  and  sixty-nine  of 
this  act  do  not  apply  to  an  action  in  the  court,  prosecuted  as 
proscribed  in  article  third  of  this  title:  or  where  an  undertaking 
has  been   given  as  prescribed   in  section  thirty-one  hundred   and 
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sixty-fiye  of  thftf  ftet.  A  plaintiff,  in  an  action  brought  in  the 
coort,  who  has  an  oflBce  for  the  regular  transaction  of  bnainess 
in  person,  \(ithin  the  «ty  of  New  York,  is  deemed  a  resident  of 
that  city,  within  the  meaning  of  sections  thirty-two  hnndred  and 
sixty-eight  and  thirty-two  hundred  and  sixty-nine  of  this  act. 

2.  The  prorisions  of  section  ten  hnndred  and  thirteen  of  the 
code  of  civil  procedure  are  hereby  made  applicable  to  and  binding 
apon  the  city  court  of  the  city  of  New  York. 

L.  1806,  ch.  OM.    See  I  1013.    L.  1002,  ch.  515.   In  effect  Sept.  1,  1002. 

13161.  [Aiii*cl,  1903.1  Tlate  for  aervlce  of  notloea  in  New 
York  elty  eovrt.  v 

The  time  for  personal  serrice  of  certain  notices,  in  an  action 
brought  in  the  court,  is  as  follows: 

1.  Notice  of  justification  of  the  sureties,  in  an  undertaking 
giren  by  the  plaintiff,  as  security  for  the  defendant's  costs,  not 
more  than  two  days.  i 

2.  Notice  of  an  application  for  judgment  in  a  case  specified 
in  section  fire  hundred  and  thirty-seven  of  this  act;  notice  of  a 
motion  to  strike  out  a  pleading,  in  a  case  specified  in  section  five 
hundred  and  thirty-eight  of  this  act:  notice  of  an  application  for 
judgment  upon  the  defendant's  default,  or  of  the  execution  of  a 
reference,  or  writ  of  inquiry,  or  of  an  assessment  thereupon,  as 
prescribed  in  section  twelve  hundred  and  nineteen  of  this  act; 
not  less  than  two  days. 

3.  Notice  of  the  justification  of  bail,  not  less  than  two,  nor 
more  than  ten  days. 

4.  Notice  of  a  motion,  other  than  a  motion  specified  in  subdi- 
vision second  of  this  section,  not  less  than  four  days;  bnt  the 
court  or  a  justice  thereof  may,  upon  an  aflSdavit  showing  grounds 
therefor,  prescribe  a  shorter  time,  by  an  order  to  show^  cause, 

5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an  issne  of  law; 
notice  of  any  hearing,  the  time  for  serving  which  is  not  expressly 
prescribed  in  either  of  the  foregoing  subdivisions  of  this  section, 
or  elsewhere  in  this  title;  not  less  than  five  days. 

6.  Notice  of  taxation  of  costs,  not  less  than  two  days;  except 
where  all  the  attorneys,  serving  and  served  with  the  notice, 
reside  or  have  their  offices  in  the  city  of  New  York,  in  which 
case,  one  day's  notice  is  sufficient. 

L.  1872.  ch.  G20.  19  5  and  14;  L.  1874.  ch.  645,  i  2;  L.  187S,  ch.  479.  9$  17 
and  60;  alao,  {  61,  aubd.  10;  L.  1002,  ch.  Hill.    In  effect  Sept.  1,  1902. 

fSiaa.  [Am'd,  lOOS.]  service  of  notice  of  trlal|  llllnflr  of 
note  of  iaave. 

Notice  of  trial  of  an  issue  triable  at  a  term  of  the  court  may 
be  given  for  any  day  of  the  term.  A  no*e  of  issne  must  be  filed 
at  least  two  days  before  the  day,  or  the  commencement  of  the 
term,  for  which  the  notice  of  the  trial  is  given;  and  it  must,  in 
addition  to  the  matters  specified  in  section  nine  hundred  and 
seventy-seven  of  this  act,  state  the  day  or  the  term,  for  whjch 
the  notice  has  been  given.  But  this  and  the  last  section  do  not 
(apply  to  a  case  whore  special  provision  is  otherwise  made  In 
article  third  of  this  title. 
Sm  U  1S74,  ck.  646,  i  2;  U  1002.  ch.  616.   In  effect  Sept.  1,  19Q2. 
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S  3163.  Wben  oovrt  may  relieve  from  imprlsonmeitt. 

Where  it  satisfactorily  appears  that  a  party,  who  is  actually 
confiued  in  jail,  by  virtue  of  an  order  of  arrest,  or  an  execution 
rg-ainst  the  person,  issued  in  an  action  brought  in  the  court,  is 
physically  unable  to  endure  the  confinement,  and  that  he  cannot 
pr-»ccire  bail,  or  the  necessary  sureties  in  a  bond  for  the  jail 
liberties,  as  the  case  requires,  the  court,  or  justice  thereof,  maj, 
in  its  or  his  discretion,  by  order,  direct  the  sheriff  to  release  him 
from  custody.  The  sheriff  must  obey  such  an  order.  After  such 
a  release  from  an  execution  against  the  person,  another  execution, 
rigfliTi«t  the  person  of  the  judgment  debtor,  cannot  be  issued  upon 
the  judgment;  but  the  judgment  creditor  may  enforce  the  Jud^- 
nieiit  against  property,  as  if  the  execution,  from  which  the  jud|?- 
!noi)t  debtor  was  released,  had  been  returned  without  his  beiuf: 
taken. 

See  L.  1875,  ch.  479,  part  of  1  10. 

I  3164.  Money  $  hovr  paid  Into  the  court. 

Money  paid  into  the  court,  pursuant  to  any  provision  of  this 
act,  must,  unless  the  court  otherwise  directs,  be  paid  directly  to 
the  chamberlain  of  the  city  of  New- York,  to  the  credit  of  the 
cause  in  which  it  is  paid. 

§  :{164a.   [Added,  1006.]     Fees  of  cleric  of  New  York  eifr 
court. 

The  clerk  of  the  city  court  of  the  city  of  New  York  is  entitled 
to  receive  for  the  use  of  the  city  of  New  York,  for  the  services 
performed  by  him  the  following  fees  and  none  other:  For  filing 
a  note  of  issue  for  the  general  or  equity  calendar,  three  dollars: 
for  entering  final  judgment  in  an  action,  including  the  filing  of 
the  judgment  roll,  fifty  cents;  and  ten  cents  in  addition  for  each 
folio  exceeding  ten,  contained  in  said  judgment.  For  filing  and 
entering  an  order  directing  the  change  or  name,  one  dollar  for 
each  name'  so  changed.  For  entering  any  other  order  or  an  inter- 
locutory judgment,  ten  cents  for  each  folio  exceeding  five.  For 
a  certified  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  office,  five  cents  for  each  folio.  For  filing 
and  entering  a  certificate  of  satisfaction,  of  a  judgment  twenty- 
five  cents  and  for  certifying  a  copy  thereof  twelve  cents.  For 
filing  and  en  tori  rig  an  assignment  of  a  judgment  twenty-five 
cents,  and  for  certifying  a  copy  thereof  twelve  cents.  For  filing 
and  entering  a  release  of  a  judgment  twenty-five  cents,  and  for 
certifying  a  copy  thereof  twelve  cents.  For  certifying  a  tran- 
script of  the  docket  of  a  judgment  twelve  cents.  For  an  extract 
of  the  minutes  of  a  trial  ten  cents.  For  attesting  the  correctness* 
of  the  copy  of  any  paper  or  record  on  file  in  his  oflSce,  ten  cents 
for  each  folio.  For  a  certificate  other  than  herein  described, 
twenty-five  cents.  For  making  and  certifying  a  search  for  any 
paper  or  record,  one  dollar.  For  comparing  and  certifying  the 
printed  papers  on  appeal  from  an  order  or  judgment  taken  as 
prescribed  in  article  fourth  of  title  first  of  chapter  twenty  of  this 
act,  one  cent  per  folio  thereof.  Bnt  where  the  attorneys  for  all 
the  parties  interested,  other  than  parties  in  default  or  against 
whom  a  judgment  or  a  final  order  has  been  taken,  and  is  not 
appealed  from,  stipulate  in  writing  that  a  paper  is  a  copy  of  any 
paper  whereof  a  certified  copy  is  required  by  any  provisions  of 
this  act,  the  stipulation  takes  the  place  of  a  certificate,  as  to  the 
parties  so  stipulating,  and  the  clerk  is  not  required  to  certify  the 
same,  or  entitled  to  any  foes  therefor.  And  the  paper  so  proved 
by  stipulation  shall  be  roroivod  by  the  clerks  of  all  the  courts 
and  by  the  courts  and  shall  be  usod  or  filed  with  the  same  force 
and  effect  a«  if  certified  by  a  clerk  of  the  court. 
Added  L.  1906,  ch.  273.    In  effect  Apr.   10,  109C.  ^ 
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ARTlCLiB  SECOND. 

ProtJinons  exduHvely  appUcaJble  to  the  proceedings,  other  than 

appeals,  in  an  ordinary  action, 

S«c.  8166.  SammoDfl. 

8166.  Time   for   service  of   pleadings,    etc. 

8167.  Enforcement  of  certain  judgments  In  favor  of  working  women. 
3168.  Time  for  non-acceptance  and  Justification  of  ball,  etc. 

3160.  Proof  necessary  to  obtain  warrant  of  attachment. 

8170.  Service  of  summons  wltbout  the  dtj,  or  by  publication. 

8171.  Commission   to  take  testimony. 

8172.  Goart  may  refer  question  arising  upon  a  motion. 

8173.  Time   for   filing   decision    upon   a    trial   by   the    court.    Id.;    when 

sufficient. 

8174.  Counterclaims. 

3176.  Perlsbable   property  may  be  sold.  t 

81701  Portioa  of  verdict,  etc.»   may  be  remitted. 

i  dl6S«  Summona. 

The  Bummons,  in  an  action  brought  in  the  conrt,  must  state  that 
the  time^  within  which  the  defendant  must  serve  a  copy  of  his 
•  answer,  is  six  days  after  the  service  thereof,  exclusive  of  the  day 
of  service;  except  in  one  of  the  following  cases: 

1.  A  justice  of  the  court  may,  upon  satisfactory  proof,  by 
affidavit,  that  either  the  plaintiff  or  the  defendant  resides 
without  the  city  of  New-York;  or,  where  there  are  two  or 
more  plaintiffs,  or  two  or  more  defendants,  that  all  the 
plaintiffs  or  all  the  defendants  reside  without  that  city, 
direct,  by  an  order,  that  the  defendant  be  summoned  to 
answer  within  a  shorter  time,  specified  therein,  not  less  than  two 
days  after  the  service  of  the  summons,  exclusive  of  the  day  of 
service;  whereupon  the  summons  must  correspond  to  the  order. 
The  order  must  be  Indorsed  upon  or  annexed  to  the  summons; 
and  a  copy  thereof  must  be  delivered  with  a  copy  of  the  sum- 
mons. Tne  justice  may,  in  his  discretion,  as  a  condition  of  grant- 
ing the  order,  require  the  plaintiff  to  give  an  undertaking,  with 
one  or  more  sureties,  to  the  effect  that  the  plaintiff  will  pay  any 
judgment  which  may  l>e  rendered  against  him  in  the  action,  not 
exceeding  a  sum  specified  in  the  undertaking,  which  must  be  at 
least  two  hundred  dollars. 

2.  Where  an  order,  directing  service  of  the  summons  without 
the  city  of  New-York,  or  by  publication,  is  granted,  the  summons 
must  state  that  the  time,  within  which  the  defendant  must  serve* 
a  copy  of  his  answer,  is  ten  days  after  service  thereof,  exclusive 
of  the  day  of  service.  If  a  summons,  requiring  the  defendant  to 
answer  within  a  shorter  time,  has  been  issued,  as  prescribed  in 
this  section,  before  an  order  specified  in  this  subdivision  is  granted, 
the  justice  granting  such  an  order  may  direct  that  the  summons 
be  amended  accordingly,  and  thereupon  the  summons  published, 
or  served  without  the  city,  pursuant  to  the  order,  must  correctly 
state  the  time. 

L.  1872.  ch.  29.   §  5;  L.   1874.   ch.  646.   (  1. 

I  8166.  Time  for  aervloe  of  pleadlnffs,  eto» 

The  time,  within  which  a  defendant  In  a  case  specified  in  sec- 
tion 479  of  this  act  must  demflnd  a  copy  of  the  complaint,  and  the 
time  within  which  the  plaintiff  must  serve  the  same,  after  a  de- 
mand thereof,  as  prescribed  in  that  section,  and  the  time,  withlm 
which  a  copy  of  a  pleading,  subsrqnont  to  tho  complaint,  must  be 
served,  after  the  service  of  a  vo]t\  of  llu*  preceding  pleading,  is  the 
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Mine  number  of  days,  at  stated  in  the  ftiunmons,  within  which 
the  defendant  is  required  to  serve  a  copy  of  his  answer,  after 
wrTice  of  the  sunamoos.  But,  except  as  otherwise  9feseriJb«4  in 
section  3185  of  this  act,  a  defendant,  arrested  before  answer,  haa 
ten  dnys  after  the  arrest,  within  whicli  to  demand  a  copy  of  th« 
complaint  or  to  serve  a  copy  of  his  answer,  as  the  ease  rttQ^r^A; 
and  judgment  must  be  stayed  accordingly. 

§  ai07.  [Repealed  by  L,  1907,  ch.  707.1 

I  8168.  Time  taw  BOii<-aece»ta»«*  and  |««ttflottU«JB  of  ^miM, 
etc. 

The  time  for  talcing  certain  proceedings,  in  an  actioa  brought  in 
the  court,  is  as  follows: 

1.  Service  of  notice  of  non-acceptance  of  bail,  wltWn  fire  days 
after  the  delivery,  to  the  plaintiff's  aitoriiey,  of  certified  copies  of 
the  order  of  arrest,  return,  and  undertaking,  as  prescribed  In  sec- 
tion 577  of  this  act. 

2.  Service  of  notice  of  justification  of  the  bail,  within  fire  days 
after  service  of  the  notice  'specified  in  subdivision  first  of  this 
section. 

8.  Service  of  notice  of  exception  to  the  sureties,  in  an  andei^ 
taking  given  by  the  plaintiff,  as  security  for  the  defendant's  coata 
within  two  dnys  after  Bervice,  upon  the  defendant's  attorney,  of  a 
written  notice  of  the  filing  thereof;  and  service  of  notice  of  tha 
jnstifieation  of  the  same,  or  new  sureties,  within  two  days  after 
service  of  the  notice  of  exception. 
i  E.  1870,  <A.  479.  ||  10  and  17;  also,  f  61,  aaM.  9. 

i  I  aiae.    [A«i*d,  ISOO.]    proof  necessary  to  obtaflm  w«vra4it 

'  ad  attaehmeut. 

In  order  to  entitle  the  plaintiff  to  a  warrant  of  attachmbent 
against  property,  he  must  sliow  by  affidavit,  to  the  satiafactloa 
of  the  justice  granting  it,  that  a  sufficient  cause  of  action  exists 
against  the  defendant,  to  recover  damages  for  one  or  more  causes 
specified  in  section  six  hundred  and  thirty-five  of  this  act,  to  an 
amount  stated  in  the  affidavit,  which,  if  the  action  ia  to  recover 
damages  for  breach  of  contract,  must  be  stated  over  and  above 
ail  counterclaims  icnown  to  the  plaintiff;  and  also  that  the  cast 
is  w*ithin  one  of  the  following  subdivisions: 

1.  That  the  defendant  is  a  foreign  corporation,  or  being  a 
natural  person  is  not  a  resident  of  the  State. 

2.  That  the  defendant,  being  n-u  adult  and  a  resident  of  the 
borough  of  Manhattan  in  tlie  city  of  New  York,  has  departed 
from  the  State,  with  intent  to  defraud  his  creditors,  or  to  avoid 
service  of  the  stmimons,  or  keeps  himself  concealed  therein,  with 
like  intent;  or  that,  after  proper  and  diligent  effort  to  ascertain 
the  place  of  the  sojourn  of  such  a  resident  adult  defendant,  tiia 
same  cannot  be  ascertained. 

3.  That  the  defendant,  being  an  adult,  has  removed,  or  is  about 
to  remove,  property  from  the  State,  with  intent  to  defraud  hiv 
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CTipflltDrs,  or  'ftifat  he  Inns  nsBistied,  Msponed  ftf,  or  swreted,  or  w 
ftbovit  to  tt«0lgn,  dispose  of,  or  Mcrete  property,  with  the  like 
thtpirt. 

4.  1%rat  the  dcff evident,  beiii^  an  «dalt  and  a  resident  of  that 
iTorough  has  beea  oontinuotisly  witbofit  the  United  States  more 
than  six  months  next  before  the  ^;raiitin^  of  the  warrant.  And  has 
not  made  a  designation  of  a  person  upon  whom  to  serve  a  sum- 
mons In  Ws  !)Aalf,  as  prescribed  In  section  fbnr  hundred  and 
thirty  of  this  act;  or  a  desi^rnation  so  made  bo  longer  remains  In 
force. 

BMl..1fl8t,eh.aOD,M3aMmiia€7;  L.  lGn,«h.«B0  j  SM,  alBO,  L.  tSTtw  eh.  186 ;  L.  18ia 
ck.  988.  In  «aeo(  8«pi.  1. 1880. 

I  aiYO.  Service  ef  anttimoiui  tvltl&oitt  the  ettXy  o*  %-y  pmb- 

Aft  ord^i  directing  the  serrice  tof  a  anmmonB,  either  widiont 
-the  city  of  New- York,  or  by  publication,  may  be  granted  by  tbe 
4Mmit,  xftT  by  a  jwrtSce  thereof;  but  only  in  a  case,  where  a  war* 
rant  of  attachment  has  been  iowied,  as  prewsribed  in  the  laat 
section,  and  personal  seryice  of  the  summons  oannot  be  made, 
with  due  diligence,  within  that  city.  The  plaintiff,  when  he  ap- 
plies for  such  an  order,  must  show  by  afidavit,  to  the  satisfaction 
<»C  the  «ourt  ar  jnatioe,  that  t^  uase  is  within  this  section.  Whoro 
an  order  is  panted,  as  prescribed  in  this  aectloa,  service  of  the 
sttBHBOQs  withoat  that  city  may  be  made,  as  directed  in  the 
order,  either  withiB  or  without  the  State.  Sections  440  to  44^. 
lioth  inclnaive,  and  sections  €38,  707,  and  708  of  this  act  apply 
to  the  service  or  publics tioa,  pursuant  to  such  an  order,  ana  to 
the  proceedings  relation  to  tne  same,  and  subsequent  thereto; 
Bubstitintmg  the  words,  **  th€  city  of  Kew-York  ***,  in  pLace  of  the 
words,  "the  State*'  wherever  the  latter  words  occur.  If  the 
defendant  is  a  resident  of  the  city  of  New-York,  the  order  must 
also  direct  that  a  copy  of  the  summons,  complaint,  and  order  be 
left  at  his  residence,  specifyia^  it,  with  a  person  «f  suitaMe  a^c 
»nd  discretion,  if,  upon  reasonable  application,  admittance  onn 
be  obtained,  and  such  a  person  found  who  will  receive  it;  or,  if 
admittance  cannot  be  so  obtained,  nor  such  a  person  found,  by 
affixing  the  same  to  the  outer  door  of  the  residence  so  specified. 

L.  1874,  cli.  -546,  fi  3.    Sec,  ftlao,  |  488,  aabd.  8,  aat«. 

I  3171.  ComaUssiOM  to  take  testlmonqr. 

The  application,  to  the  court,  of  article  second  of  title  third 
of  chapter  ninth  of  this  act,  is  subject  to  the  following  qualifica- 
tions* 

1.  'The  words,  "  the  city  and  county  of  Kew-Yoric,  or  either 
of  the  counties  of  Richmond,  Kings,  Queens,  or  Westchester  , 
must  be  regarded  as  substituted,  in  place  of  the  words,  **1%e 
State",  wherever  those  words  are  used  in  that  article,  with 
respect  to  the  locality  of  a  witness. 

2.  Interrogatories,  framed  pursuant  to  that  article,  can  be  set- 
tled only  by  a  justice  of  the  court. 

3.  A  commission,  or  order  to  take  depositions,  issued  or  granted, 
pursuant  to  that  article,  may  be  executed  either  within  or  with* 
-ont  the  State. 

Ii.  1862,  ch.  889,  §  8.    See  ante,  «  887. 
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I  817S.  Court  may  refer  aueattOA  »rlaii&s  «p'om  a  aaotiOB. 

The  court  may.  of  its  own  motion,  or  upon  the  application  of 
either  party,  without  the  consent  of  the  other,  by  order,  direct 
a  reference,  to  determine  and  report  upon  a  question  of  fact, 
arising  upon  a  motion,  in  any  stage  of  an  action, 

li.  1876,  cb.  479,  |  56.    See  ante.  I  887. 

9  3173.  Time  for  fllinv  deciiilon  upon  «  trial  by  tbe  court. 
Id. I  "tYlien  anlBcieBt. 

The  time  within  which  the  decision  of  the  court  must  be  filed, 
in  a  case  specified  in  section  1010  of  this  act,  is  ten  days  after 
the  cause  is  finally  submitted.  The  decision  of  the  court.  In  a 
case  specified  in  section  1022  of  this  act,  is  sufficient  if  it  directs 
the  judgment  to  be  entered  thereupon;  but,  if  so  required  by  a 
party  appealing,  the  justice  by  whom  tne  decision  was  made, 
must,  within  ten  days  after  the  appeal  is  perfected,  and  notice 
thereof  and  of  the  requirement  is  given  to  him,  make,  and  file 
with  the  clerk,  a  soecial  decision,  stating  separately  the  facts 
found,  and  the  conclusions  of  law. 

L.    1872,    cb.    629,   f  4. 

I  8174,  Counterclalma. 

A  counterclaim,  specified  in  subdiirision  second  of  section  501 

of  this  act,  cannot  be  interposed,  in  an  action  brought  in  the 

court,  unless  it  is  of  such  a  nature,  that  the  court  has  jurisdiction 

.  of  an  action  founded  thereupon;  except  that,  in  an  action  brought 

\  by  an  executor  or  administrator,  any  counterclaim  may  be  inter^ 

posed,  which  could  be  interposed.  In  a  like  action,  brought  in  the 

m  supreme  court.     A  counterclaim  may  be  interposed,  in  an  action 

'  brought  in  the   court,   without  respect   to  the  amount  thereof; 

and   judgment  thereupon,   in   fayor  of  the  defendant,   may   be 

rendered  for  any  sum. 

I  8175.  Peri«lia1)le  property  may  be  sold. 

Where  perishable  property  has  been  levied  upon,  by  virtue  of 
an  execution  or  warrant  of  attachment,  the  court  may,  upon  the 
application  of  the  officer  making  the  levy,  by  order,  direct  the 
sale  thereof,  at  such  a  time,  and  upon  such  a  notice,  as  it  deems 
proper;  and  thereupon  the  property  must  be  sold  accordingly. 

L.   1874,   ch.  645.   §  6. 

I  3176.  Portion  of  -rerdict,  etc.,  may  be  remitted. 

A  party  to  whom  a  sum  is  awarded,  upon  a  trial,  an  assess- 
ment of  damages,  or  the  execution  of  a  reference  or  writ  of  in- 
quiry, may  remit  any  portion  thereof,  and  take  judgment  for  the 
residue. 

3ee  L.  1867,  cb.  844,  |  49. 
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ARTICLE]  THIRD. 

Proviaiona  exclusively  applicable  to  the  proceedings,  other  than 

appeaUf  ta  c<srtain  marine  causes, 

» 

Sec.  8177.  Arregt  In  certain  marine  cauaes.    Coart  may  regulate   by  general 
rules. 
8178.  Id.;  contenta  of  order  of  arrect. 
3170.  Id.;  proceedings  on  arrest. 
3180,  8181.  Id.;   bail  or  deposit  before  return. 
8182.  Id.;   ball  or  deposit  after  return. 
8188.  Id.;  when  and  bow  defendant  to  remain  in  custody. 
3184.  Id.;  return 'of  summons,  etc. 
8185.  Id.;  proceedings  after  return. 

3186.  Id.;  trial. 

3187.  Ordinary  action  may  be  brought  for  like  cause. 

%  8177*  Arre«t  in  certain  marine  eaitaes.  Court  may  re^a- 
Uite  by  general  rnles. 

In  an  action  specified  in  subdivision  second  of  section  817  of  this 
act,  the  plaintiff  may  apply  for  an  order  of  arrest,  to  accompany 
the  summons,  in  the  form  and  to  the  effect  specified  in  the  next 
section.  If  such  nn  order  is  granted,  the  proceedings  in  the  action 
must  be  conducted  as  prescribed  in  this  article.  The  justices  oi 
the  court,  or  a  majority  of  them,  may,  from  time  to  time,  by  one 
or  more  general  rules,  attested  by  the  hands  of  the  justices 
making  the  same,  and  filed  with  the  clerk,  regulate  the  manner 
in  which  an  application  for  such  an  order  may  be  made,  and  th'' 
cases  in  which  an  undertaking  may  be  dispensed  with.  Until 
regulations  are  so  established,  the  justice  to  whom  the  applica- 
tion is  made,  may,  in  his  discretion,  require  or  dispense  with  an 
undertaking  thereupon. 

See  L.  1872,  cb.  620,  part  of  \  6. 

f  3178.  Id.  I  eontenta  of  order  of  arrest. 

The  order  of  arrest,  granted  as  prescribed  in  the  last  section, 
must  require  the  sheriff  to  arrest  the  defendant,  and  to  bring 
him  forthwith  before  the  court,  at  the  chambers  thereof;  or  if, 
when  he  is  arrested,  the  court  is  not  in  session  at  chambers,  to 
hold  him  to  bail,  in  a  sum  specified  in  the  order,  for  his  persons  I 
attendance  at  the  opening  of  the  court,  on  the  next  dny  there- 
after, when  it  is  in  session  at  the  chambers  thereof.  The  order 
must  also  direct  that  the  defendant  be  summoned  to  answer  the 
complaint  in  the  action  forthwith.  Thereupon  the  summons  must 
conform  to  the  order. 

See  R.  L.  1818,  888-889.  K  HO,  111,  118,  110,  120,  121,  128,  124,  127-180; 
also,  L.  1872,  ch.  620.  |  6. 

I  8179.  Id.)  proeeedinflTs  on  arrest. 

The  sheriff,  upon  arresting  the  defendant,  by  virtue  of  such  an 
order  must,  at  the  same  time,  serve  upon  him  the  summons;  anH 
also  a  copy  of  the  order  of  arrest,  and  of  the  papers,  upon  which 
it  was  granted.  He  must  forthwith  bring  the  defendant  before 
the  court,  at  the  chambers  thereof;  if  the  court  is  then  in  ses- 
sion at  chambers;  otherwise,  unless  bail  is  given,  as  prescribed 
in  the  next  section,  he  must  take  the  defendant  to  the  jail  of  the 
city  and  county  of  New- York,  for  the  confinement  of  prisoners 
in  civil  causes.  The  keeper  thereof  must  confine  the  defendant 
therein.  On  the  next  day  thereafter,  when  the  court  is  in  session 
at  chambers,  Uie  sheriff  must  take  the  defendant  from  the  jall« 
and  bring  him  before  the  court. 
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I  SISO.  Id*  I  ball  or  deyoait  before  retnra. 

The  defendant  niaj  give  bnil,  by  delivering  to  the  sheriff  a  writ- 
ten undertaking  to  the  plaintiff,  in  the  sum  specified  in  the  order 
»f  arrest,  executed  by  one  or  more  sureties,  to  the  effect  that  the 
defendant  will  attend  in  person  at  the  opening  of  the  court,  at 
the  chambers  thereof,  on  the  next  day  £hereafter  when  it  is 
there  in  session;  or  he  may  deposit  with  the  sheriff  the  sum 
ipecified  in  the  order  of  arrest.  In  eiUier  case,  the  sheriff  must 
forthwith  release  him  from  custody, 

§  8181.  The  came. 

AVhere  bail  is  given,  as  prescribed  in  the  last  section,  the  officer 
taking  the  acknowledgment  of  the  undertaking  most,  if  the  sher- 
iff so  requires,  examine  under  oath,  to  a  reasonable  extent,  the 
persons  offering  to  Ix^come  bail,  concerning  their  property  and 
their  circumstances.  Ttie  defendant  may  give  bail,  or  make  the 
deposit,  immediately  upon  his  arrest,  at  any  hour  of  the  dajr  or 
night;  and  he  must  have  reasonable  opportunity  to  seek  for  and 
to  procure  bail,  before  being  committed  to  jaiL  Where  a  deposit 
ifl  made,  the  money  deposited  must,  before  the  expiration  of  the 
next  day  thereafter,  not  being  Sunday  or  a  public  holiday,  be 
paid,  by  the  sheriff,  into  court,  to  the  credit  of  the  action,  as 
prescribed  in  section  31G4  of  this  act. 

I  8182.  Id.  I  bail  or  depoiiit  after  retarn* 

At  any  time  after  the  return  of  the  sheriff,  and  before  final 
jadgment,  a  justice  of  the  court  may  admit  a  defendant  in  cus- 
tody to  bail,  or  allow  him  to  make  a  deposit;  and  may  direct  his 
release,  upon  his  giving  bail,  or  making  the  deposit  accordinglj'. 
The  sum  to  be  deposited,  or  the  sum  specified  in  the  undertakinig 
of  the  bail,  must  be  fixed,  and  the  sureties  in  the  undertaking 
must  be  approved,  by  the  justice;  who  must  be  satisfied,  by  their 
examination,  or  by  other  proof,  respecting  their  aaffieiencf^.  The 
undertaking  muBt  be  to  the  effect  tuat  the  defendant  will,  at  all 
times,  render  himself  amenable  to  any  mandate  which  may  he 
issued,  to  enforce  a  final  judgment  against  him  in  the  action. 
Article  fourth  of  title  first  of  chapter  seventh  of  this  act.  applies, 
where  bail  is  given  as  prescribed  in  this  or  the  last  section. 

I  3183.  Id.  I  -tri^eji  and  hovr  defendaat  to  remain  JUa 
eaatody. 

Unless  bail  is  given,  or  a  deposit  is  made,  as  prescribed  in  the 
last  three  sections,  the  defendant  must  remain  in  the  jail  hy 
virtue  of  the  order  of  arrest,  until  final  judgment  in  the  action; 
and,  if  the  judgment  is  against  the  defendant,  until  the  retnm 
of  an  execution  against  property,  issued  thereupon.  But  the 
court  must  direct  him  to  be  broupht  into  rouTt,  at  the  time  of 
the  trial;  and  it  may,  in  its  diBcretion,  direct  him  to  be  bronght 
into  court  at  any  other  time.  In  either  case,  he  mnst  be 
from  the  jail,  and  brought  into  court  acoordtngly. 

S  8184.  Id.!  retnm  of  «ainaAona,  ete. 

The   sheriff,    after   serving   the    Rummons   and   exeevting 
order  of  arrest,  must  moke  a  full  retnm  of  his  proceedings 
upon,  to  the  court  at  chambers.    The  retnm  must  be  made  flk>rth* 
with,   unless  the  court  is  not  then  in  session   at  chambem;  in 
which  case,  it  must  be  mad<»  immediately  after  the  openlnir  <rf 
Che  eoort,  on  the  first  day  thereafter,  when  it  is  thene  in 
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If  the  defendant  has  given  bail,  the  undertaking  ot  the  bail  must 
be  returned,  to  be  delivered  to  the  plaintiff  when  the  court  so 
directs. 

9  3185.  Id.  I  proceedti&ars  after  return. 

Unless  both  parties  sooner  appear,  the  court  mnat  wait  one 
hour  after  the  return;  or,  if  the  defendant  has  given  bail,  one 
hour  after  the  opening  of  the  court.  As  soon  after  the  parties 
appear,  or  after  the  expiration  of  the  hour,  as  the  tfUsiness  upon 
which  the  court  is  then  engngod  will  permit,  the  court  must  take 
up  the  cnuso.  If  the  plaintiff  does  not  then  appear,  a  judgment 
dismissing  the  complaint,  with  costs,  must  be  rendered,  if  the 
defendant  docs  not  then  attend  in  person,  the  plaintiff  must 
then  make  his  complaint,  and  the  defendant's  default  must  be 
entered.  If  the  plaintiff  appears  and  the  defendant  attendo  in 
person,  the  pleadings  must  then  be  made,  and  issue  mvkot  be 
joined.  The  pleadings  may  be  oral  or  written;  if  they  are  oral, 
the  clerk  must  enter  the  substance  thereof  in  the  minutes.  If 
either  party  dosjrcs  a  trial  by  a  jury,  he  must  demand  the  same, 
at  the  time  of  the  joinder  of  issue;  otherwise  the  issuu  must  be 
tried  by  the  court,  without  a  jury. 

f  8180.  Id.  I  trial. 

Where  a  trial  by  jury  is  duly  demanded,  the  couir  at  cham- 
bers must  direct  the  issue  to  be  tried,  at  a  trial  term,  upon 
such  notice  as  it  deems  proper,  or  without  notice;  it  may  alsc 
direct  that  the  action  liave  a  preference  upon  the  day  calendar, 
either  generally  or  for  a  particular  day;  and  it  may  give  such 
direction  as  it  deems  r^roper,  with  respect  to  filing  a  note  of  issue. 
Where  a  trial  by  jury  is  not  duly  demanded,  or  where  the  de^ 
fondant  is  in  default,  the  evidence  must  then,  or  at  such  subse- 
quent time,  either  at  chambers  or  at  a  trial  term  or  special  term, 
as  the  court  at  chambers  appoints,  be  given;  and  thereupon  final 
judgn^ent  mnst  be  rendered.  But  the  issue  must  be  appointed  to 
be  tried,  within  six  days  after  the  joinder  thereof,  unless  both 
parties  assent  to  a  longer  time;  or  a  trial  by  jury  is  demanded, 
and  there  is  no  term  of  the  court,  at  which  it  can  be  had,  within 
that  time.  The  trial  cannot  be  adjourned,  without  the  consent 
of  both  parties,  beyond  three  calendar  months  from  the  joindet 
of  issue. 

i  8187.  Ordinary  action  may  be  branffht  for  like  oanse, 

This  article  does  not  prevent  the  plaintiff  from  commencing, 
and  conducting  in   the  ordinary   manner  un   action,   for  a  cause 
apecilied  in  subdivision  second  of  section  317  of  this  act. 
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article:  fourth. 

Appeals. 
(Amended,  1902.) 

Sec.  8188.  Appeftl  from  a  Jndgrmont. 

8189.  Idem;  from  an  order. 

8190.  Time  to  appeal  and  proceedings  thereapon. 

3191.  Appeal   to   appellate    division   of    the  sapreme   court  and   la    ^rbat 
cases. 

8192.  Idem;   proceedings  regulated. 

8193.  Idem;  within  what  time. 

3194.  Idem;  determination  upon  appeal,   bow  enforced.  Idem;  wh«r»  n«« 
t-fii>  Arat  sropers^  granted. 

I  3188.    [Am'd,  189B,  1002.]    Appeal  from  a  Jndffm«nt. 

An  appeal,  to  the  supreme  court  may  bo  taken  from  a  tical  or 
Interlocutory  judgment  rendered  in  the  city  court  of  the  city  of 
New  York  in  a  case  where  an  appeal  may  be  taken  to  the  appel- 
late division  of  the  supreme  court  from  a  final  or  interlocutory 
judgment  rendered  in  the  supreme  court  as  prescribed  in  8€K*tioi] 
thirteen  hundred  and  forty-six  and  section  thirteen  hundred  and 
forty-nine  of  this  act. 

L.  18S3,  ch.  617.  i  5;  L.  1872,  oh.  829.  U  9  and  11;  L.  1896.  ch.  948;  L.   1902, 
cb.  61f.    In  effect  Sept.   1,  1902. 

I  8189.    [Am*d,  180S,  1902.]    Idemi  from  an  order. 

An  appeal  to  the  supreme  court  may  also  be  taken  from  an 
interlocutory  judgment  rendered,  or  an  order  made  at  chambers, 
or  at  a  dpecial  term  or  a  trial  term  of  said  city  court,  or  from  an 
order  made  by  a  judge  thereof  out  of  court,  in  a  case  where  an 
appeal  may  be  taken  to  the  appellate  division  of  the  supreme 
court  from  an  interlocutory  judgment  rendered,  or  an  order  made, 
in  like  manner,  as  prescribed  in  sections  thirteen  hundred  and 
forty-seven,  thirteen  hundred  and  forty-eight  and  thirteen  hun- 
dred and  forty-nine  of  this  act.  Upon  such  an  appeal  the  supreme 
court  shall  have  full  power  to  review  any  exercise  of  discretion 
by  the  court  or  judge  below. 

L.   1872.  cb.  629.   U  9  and  10;  L.  1895.  ch.  946;  L.   1902,  cb.  615.    In  effect 
Sept.  1,  1902. 

I  .1190.  [Am*d,  1902.]  Time  to  appeal  and  proeeedlnsa 
thereapon. 

An  appeal,  authorized  by  either  of  the  last  two  sections,  mu.st 
be  taken  within  ten  days  after  service  of  a  copy  of  the  judgment 
or  order  appealed  from,  and  a  written  notice  of  the  date  of  the 
entry  thereof.  In  every  otlier  respect,  titles  first,  third  and  fourth 
of  chapter  twelfth  of  this  act,  so  far  as  the  same  are  applicable 
thereto,  apply  to  and  govern  an  appeal,  taken  as  prescribed  in 
eith<'r  of  th(»  last  two  sections. 

L..  1902,  ch.  515.     In    effect  Stpt.  1.  lfK)2. 

f  »191.  [Anrd.  lH9n,  I94>2.1  Appeal  to  the  appellate 
divlMion    of   the    nnpreme    conrtt    In    M'hat    cafie». 

An  appeal  to  the  api)elhite  division  of  the  supreni(»  court  hi  the 
first  judicial  department  may  be  taken  from  the  judgment  or 
order  entered  upon  the  determination  of  an  appeal  taken  aa  pre- 
scribed in  section  thirty-one  hundred  and  eighty -eight  and  thirty- 
one   hundred  and  eighty-nine  of  this  act,   provided  such   appeal 
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be  allowed  by  order  made  at  the  term  at  which  such  appeal  was 
determined  or  at  the  term  next  after  judgm^t  is  entered  upon 
such  determination  and  provided  further  that,  where  such  appeal 
is  from  an  order  granting  a  new  trial  upon  a  case  or  exceptions, 
the  appellant  must,  with  his  application  for  leave  to  appeal,  file 
an  assent  on  his  part  that,  if  the  order  is  affirmed,  judgment 
absolute  may  be  rendered  against  him. 

Co.  Proc..  {  362:  L.  1874,  eta.  545,  I  8;  L.  1895,  ch.  946;  L.  1902.  ch.  615. 
In  effect  Sept.  1,  1902. 

9  3192.  f  Am'd,  1902.]  Practice  and  proceedlnflr*  on  appeal 
to  appellate  division  of  miprenie  court. 

Titles  first,  third  and  fourth  of  chapter  twelve  of  this  act,  so 
far  as  the  same  are  applicable  thereto,  appb'  to  and  govern  an 
appeal,  taken  as  prescribed  in  the  last  section,  except  as  otherwise 
expressly  prescribed  in  the  next  two  sections. 

See  L.  1874,  cb.  646,  I  9;  L.  1002,  ch.  Uft.   In  effect  Sept.  1,  1902. 

i  3193.    [Am'd,  1896,  1902.]    Idemi  within  vrhat  time  taken. 

An  appeal,  authorized  by  section  thirty-one  hundred  and  ninety> 
one  of  this  act,  must  be  taken  within  twenty  days  after  the  ser- 
vice of  a  copy  of  the  order  allowing  such  appeal  and  a  written 
notice  of  the  date  of  the  entry  thereof. 

L.  1896,  ch.  946:  L.  1902,  ch.  615.   In  effect  Sept.   1,  1902. 

18194.  [Am'd,  1902.]  Idem)  determination  npon  appeal, 
ho^r  enforced.  Idemi  w^here  new  trial  -?ra«  properly 
flrranted. 

The  judgment  or  order  of  the  appellate  court  must  be  remitted 
to  the  court  below,  to.be  enforced  according  to  law.  Upon  an 
appeal  from  an  order  granting  a  new  trial,  on  a  case  or  excep- 
tions, if  the  appellate  court  determines  that  no  error  was  com- 
mitted in  granting  the  new  trial,  it  must  render  judgment  abso- 
lute upon  the  right  of  the  appellant;  and  thereupon  an  assessment 
of  damages,  or  any  other  proceedings,  requisite  to  render  the 
judgment  effectual, 'may  be  had  in  the  city  court  of  the  city  of 
New  York. 

L.  1902,  eh.  616.    In  effect.  Sept.  1.  1902. 

1  3194-a.  [Added.  1904.]  Appealii  from  tlie  city  conrt  of 
tlie  elty  ot  Pie-wv  York. 

Where,  on  on  appeal  from  a  judgment  or  order  taken  as  pre- 
scribed in  article  fourth  of  title  first  of  chapt*»r  twenty  of  this 
act,  a  party  shall  present  to  the  clerk  a  printed  copy  of  the  judg- 
ment roll  or  order  appealed  from,  it  shall  be  the  duty  of  the 
clerk,  as  required,  to  compare  and  certify  the  same,  for  which 
service  the  clerk  must  receive,  for  the  use  of  the  city  of  New 
York  a  fee  at  the  rate  of  one  cent  per  folio.  Where  the  attor- 
neys for  all  the  parties  interested,  other  than  parties  in  default, 
or  against  whom  a  judgment  or  a  final  order  has  been  taken, 
and  is  not  appealed  from,  stipulate  in  writing  that  a  paper  is  a 
copy  of  any  paper  whereof  a  certified  copy  is  required  by  any 
provisions  of  this  act,  the  stipulation  takes  the  place  of  a  certifi- 
cate, as  to  the  parties  so  stipulating,  and  the  clerk  is  not  required 
to  certify  the  same,  or  entitled  to  any  fees  therefor.  And  the 
paper  so  proved  by  stipulation  shall  be  received  by  the  clerks  of 
all  the  courts  and  by  the  courts  and  shall  be  usod  or  filed  with 
the  same  force  and  effect  as  if  certified  by  a  clerk  of  the  court. 

L.  1904,  ch.  480.     In  effect  Sept.  1.  in04. 

s  8195.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946. J 
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TITLE  IL 

The  mayor's  court  of  the  city  of  Hudson,  and  the  r«ooixl(  is 
courts  of  the  cities  of  TXtica  and  Oswego. 

r^Taynr's  Court  of  City  of  Hndson  superseded  by  Citv   Conrt 
?  tlvp  City  of  Hudson  by  L.  1895,  ch.  751,  %\  127-142.1 

See.  Sits.  CItU   joritdictloD   preaerlbed. 

3107.  Coi*tain  pending  actions,  etc..  transferred  to  supreme  coart. 

810S.  Id'.:   ceitaln  papers,   etc.,  to  be  transmitted   to  county  t-lerk. 

3180.  rower  of  supreme  court.  In  actions,   etc..  so  traosfecred. 

3200.  Proceodinf^s    In   cRse   of  Judge's  dlsabliUy, 
»         3201.  Service  of   subiioenas. 

3202.  Effect  of  this  title    limited. 

%  3100.   Civil  Jurisdiction   prcucrlbed. 

The  civil  jurisdiction  of  the  mayor's  court  of  the  city  of 
Hudson,  the  recorder's  court  of  the  city  of  Utica,  and  the  re- 
corder's court  of  the  city  of  Oswego,  extends  only  to  an  action 
whereof  jurisdiction  is  expressly  conferred  upon  the  court,  by  a 
provision  of  a  statute  incorporating,  or  otherwise  specially  re- 
lating to  the  government  of,  the  city  w^herein  the  court  is  located. 

Co.  Proc,   I  33. 

f  319V*  Certain  pending  actions,  etc.,  transferred  to  ■«- 
preme  court* 

Every  civil  action,  now  pending  in  either  of  those  courts,  other 
than  an  action  specified  in  the  last  section,  is  hereby  transferred 
to  the  supreme  court;  and  the  subsequent  proceedings  therein, 
before  and  after  the  judgment,  must  be  the  same,  as  if  the  action 
had  been  commenced  in  the  supreme  court. 

I  8198.  Id.  I  certain  papers,  etc.,  to  be  transmitted  to 
oonnty  clerk. 

All  judgment-rolls,  and  other  records,  and  all  books  and  papers, 
relating  exclusivelj'  to  civil  actions,  other  than  an  action  specified 
in  the  last  section  but  one,  now  remaining,  in  either  of  thosj* 
courts,  must  be  delivered  by  the  clerk  thereof,  or,  if  there  is  no 
clerk,  by  the  judge  or  other  ofiicer,  having  the  custody  thereof, 
to  the  clerk  of  the  county  in  which  the  court  is  located,  to  be 
jireserved  among  the  records  of  his  office.  The  expense  of  so 
doing  is  a  county  charge, 

I  3190.  Poirer  of  supreme  court.  In  actions^  ete.»  ao 
transferred. 

The  supreme  court  may  review,  enforce,  vacate,  or  amend  a 
final  judgment  heretofore  rendered  by  either  of  those  courts,  in 
a  civil  action,  other  than  an  action  specified  in  section  319o  of 
this  act,  with  like  power  and  effect,  as  the  court  in  which  it  was 
commenced  might  have  so  done,  if  this  act  had  not  been  passed. 

S  3200.  Proceedings  In  case  of  Jndsre's  disability. 

The  county  court  of  the  county  in  which  either  of  those  courts 
is  located,  may,  by  an  order,  remove  to  itself  an  action  of  which 
either  of  those  courts  has  jurisdiction,  as  prescribed  in  section 
3196  of  this  act,  upon  proof,  by  affidavit,  that  the  judge  thereof 
is.  for  any  cause,  incapable  of  acting,  either  generally  or  in  the 
particular  action.  Sections  ?»AA,  845,  and  340  of  this  act  apply 
to  such  an  order  of  removal,  and  to  the  proceedings  subsequent 
thereto.  The  proceedings  subsequent  to  the  order  are  the  same, 
as  in  an  action  brought  in  the  coun^v  '^ourt,  except  that  costf 
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must  be  awarded,  as  if  the  action  had  remained  in  the  court 
from  which  it  was  removed. 
Go.  Proc.,  part  of  |  88. 

S  SaOl.  flerriee  of  subpoenas. 

A  subpoena,  issued  out  of  either  of  those  courts,  may  be  served 
upon  a  witness,  at  any  place  witbiu  the  State.  A-  warrant  to 
apprehend  a  witness,  for  a  failure  to  obey  such  a  subpoena,  may 
be  directed  to  the  sheriflP  of  the  county  where  the  court  is  located, 
and  executed  by  him  within  any  county  of  the  Btnte.  The  sheriff 
is  subject  to  the  same  liability,  for  a  failure  to  serve  or  return  it, 
as  if  It  was  issued  out  of  the  supreme  court. 

2  B.   li.  005,   cb.   86,   |  18. 

I  8202.  Bllect  of  tbis  ttUe  limited. 

This  title  does  not  affect  any  provision  of  law  conferring  upon 
a  judge,  or  upon  the  judges,  of  either  of  those  courts,  jurisdic- 
tion, power  or  authority,  in  an  action  brought  in  another  court, 
or  in  a  special  proceeding. 
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§§  3203-04  lONKKRS  CITY  tOIJKT.  c.  2n.  t.  3 

TITLE  III.* 
The  city  oourt  of  Toiik«nik 


8ml  not.  J^rladletlon   in  civil   action*. 
aaM.  LMt   MctiM    qnalifled. 
9900.  Bnmmont,   where   serTed. 

ttOS.  This  title  does  n«t  affect  jurisdiction  of  tlM  coort*  etc..   In 
preoeedlngB. 

I  saos.  JnrisdietloM  1m  eivll  aetionfl. 

The  jurifldiction  of  the  city  court  of  Yonkert  extends  to  th« 
following  civil  actions  only: 

1.  An  action  ogainst  a  natural  person,  or  against  a  foreign  or 
idomestic  coriioration,  wherein  the  complaint  demands  judgment 
for  a  sum  of  money  only,  or  to  recover  one  or  more  chattels. 
with  or  without  damages  for  the  taking,  withholding,  or  deten- 
tion thereof 

2.  An  action  to  foreclose  or  enforce  a  Hen,  upon  real  prop^rtj 
in  the  city  of  Tonkers,  created,  as  prescribed  by  statute,  in  faT-or 
of  a  person  who  has  performed  labor,  or  furnished  materials  to 
be  used,  in  erecting,  altering,  or  repairing  a  building,  buiidiug 
lot,  or  appurtenance  thereto,  including  fences,  sidewalks,  paying, 
wells,  fountains,  fish-ponds,  ornamental  and  fruit  trees,  an$  every 
other  improvement  to  a  building  or  building  lot. 

3.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  not  ex* 
cecding  one  thousand  dollars,  exclusiye  of  interest,  upon  one  or 
more  chattels. 

see  L.  1873.  ch.  61.  5§  1  and  3;  L.  1874,  cli.  171,  |  1;  L.  lOTG,  du  283,  f  1; 
L.  1878,  cb.  186,  IS  1  and  2. 

I  8204.  [Am*d,  1888.]    Last  section  anallfled. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to 
the  following   limitations   and   regulations: 

1.  In  an  action  wherein  the  complaint  demands  judgment  for 
a  sum  of  money  only,  the  sum,  for  which  judgment  is  rendered 
in  favor  of  the  plaintiff,  cannot  exceed  one  thousand  dollars, 
exclusive  of  interest,  and  costs  as  taxed;  except  where  it  is 
brought  upon  a  bond  or  undertaking,  given  in  an  action  or  a 
special  proceeding  in  the  same  court,  or  before  the  city  judse. 
Where  the  action  is  brought  upon  a  bond  or  other  contract,  uie 
judgment  must  be  for  the  sum  actually  due,  without  regard  to  a 
penalty  therein  contained:  and  where  the  money  is  payable  in 

.instalments,  successive  actions  may  be  brought,  for  the  instal- 
ments,  as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgment 
cannot  be  rendered,  in  favor  of  the  plaintiff,  for  a  chattel  or 
chattels,  the  aggregate  value  of  which  exceeds  one  thousand 
dollars. 

3.  The  court  has  not  jurisdiction  of  an  action  against  an 
executor  or  administrator,   in   his  representative  capacity. 

4.  The  court  has  not  jurisdiction  of  any  action,  unless  one 
of  the  parties  thereto  resides  in  the  city  of  Yonkers,  or  in  a 
town  of  Westchester  county,  adjoining  that  city;  or  a  warrant 
of  attachment  is  granted  to  nccompanv  the  summons,  and  levied 
upon  property  of  the  defendant,  within  that  city;  or  the  actioa 
is  bnmjjht  to  recover  one  or  moro  statutory  iMMialtieH,  by  the 
citv  of  Vonkors,  or  one  of  its  offl<4'rs  or  boards  of  commissioners. . 
Such   wnrrMiit    of   nttachnicnt    must    bo   grantod    and    subsequent 


•  The  practice    In    tbu    city   icimt   of    Vonkers   ia    materially   changed  bj   L. 
1S03,  ch.  416.  ^j^ 
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pr(>reo<HnKS  tnkon  in  ncoordance  with  the  provisions  and  re- 
qnireuunits  herein  relating  to  attachments  in  courts  of  justices 
ut  the  peace. 

L.   1888,   cb.  494. 

S  8206.  SiainiiioiiSy  'vrliere  served. 

The  summons,  lu  an  action  brought  in  the  court,  maj  be  served 
at  any  place  within  the  county  of  Westchester,  but  not  elsewhere. 

9  3206.  Tikis  title  does  Mot  afleet  Jwisdletioa  of  tlio  conrt, 
eto.y  In  special  proceedings. 

This  title  does  not  affect  any  provision  of  law,  conferring  upon 
the  court,  or  upon  the  city  judge  of  Yonkers,  jurisdiction,  power, 
or  authority,  in  a  special  proceeding:  or  conferring  upon  the  city 
judge  of  Yonkers  power  or  authority,  in  an  action  brougtit  in 
another  court. 
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TITLE  IV. 

The  district  courts  of  the  city  of  New-York,  and  tlie 
justices'  courts  of  the  cities  of  Albany*  and  Troy. 

Vrticle  1.  ProTisiODi  generally   applicable  to  all   tbe  courts  specified    In   lUs 

tiUe. 
2.  ProvlBloos  exclusively  applicable  to  the  district  6ourts  of   cIm»  csy 

of  New- York. 
8.  ProTislODs  exciuslvelj  appUeable  to  tfaa  justices'  oonrts  oC  Albuv 

snd  Troy. 

ARTICLE  FIRST. 

ty<yoi9ions  generally  applicable  to  all  the  courts  specified  in  thu 

title, 

iec.  8207.  Service  of  com  plaint  with  sammons;  proceedings  tbereapon. 

8208.  Id.:  and  proof  of  service. 

8209.  Action  to  be  commenced  by  service  of  summons. 

8210.  Order  of  arrest;   warrant  of  attachment;    requisition   to   replevy. 

8211.  The  last  section  qualified. 

3212.  Proceedings  where  title  to  real  property  is  in  qoestlon. 

8218.  Appeals. 

8214.  Effect  of  this   act,  upon  Jurisdiction  and   proceedings. 


I  8207.  Serrlce  of  complatlnt  wltli  ■vmmonai  prooe«Al] 
i^l&erenpoii. 

Section  3126  of  this  act  applies  to  an  action  to  recover  upon 
or  for  breach  of  a  contract,  express  or  implied,  brought  in  a 
district  court  of  the  city  of  New- York,  in  the  justice's  court  of 
the  city  of  Albany,  or  in  the  justice's  court  of  the  city  of  Troy. 

L.   1857.   cb.   344.   S  IC;  U   1873,   cb.  182.   H  1  ahd  2. 
I  8208.  Id. I  and 'proof  of  serTlce. 

In  an  action  broujirht  in  either  of  those  courts,  the  summoDs, 
and,  in  a  proper  case,  a  copy  of  the  complaint,  may  be  served 
by  any  person  not  a  party  to  the  action:  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  Wew-York,  a 
person,  other  than  a  constable  or  u  marshal,  serving  the  same, 
must  be  first  empowered  to  do  so,  either  by  the  justice,  or  by 
the  attorney  to  the  corporation,  as  now  prescribed  by  law. 
Proof  of  service  thereof,  by  such  a  person,  must  be  made  by  hia 
affidavit;  which  must  state  the  particular  place,  time,  and  manner 
of  service,  and  that  the  affiant  knew  the  person  so  served,  to  be 
the  person  mentioned  and  described  in  the  summons,  as  defendant 
therein. 

Sec  L.  1873.  ch.  182.  1$  1  and  3;  L.  1867,  cb.  344.  S  15;  L.  1882.  cb.  4M. 
I  14;  L.  1864,  ch.  560.  i   2,  and  L.  1866,  ch.  758;  also  }  2878,  ante. 

{  8200.  Action  to  be  cominenoed  by  service  of  siaittmonLS. 

An  action,  brought  in  either  of  those  courts,  at  any  time  after 
this  chapter  takes  etft-ct,  must  be  commenced  by  the  voluntary 
appearance  of,  and  joijader  of  issue  by,  the  parties,  or  by  the 
service  of  a  summons. 

S  8210.  [Am*d,  1884.]  D-rder  of  arrest;  warrant  of  attaek- 
ment;  reanlsitlon  to*  repl>evy. 

Articles  third,  fourth,  and  litth  of  title  second  of  chapter  nine- 
teenth of  this  act  apply  to  an  aotioii  brought  in  either  of  those 


•  The  tiUe  is  now  "  City  Court  of  Alb^^ny,"  Laws  1884.  cb.  122. 
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courts,  except  as  otherwise  prescribed  in  the  next  section.  And 
except,  also,  that  where  the  warrant  of  attachment,  or  requisi- 
tion to  replery,  is  issued  out  of  a  district  court  of  the  city  of 
New-York,  against  a  non-resident  defendant,  the  said  warrant, 
or  requisition,  must  require  the  marshal  to  attach  or  replevy  the 
property,  on  or  before  a  day  therein  specified,  which  must  be 
not  less  than  two  nor  more  than  four  days  before  the  retura 
day  of  the  summons. 

L.   1884,  eta.  400. 

S  3211.  The  lwu$t  section  4nAllfle4. 

The  provisions  of  the  last  section  are  subject  to  the  following 
qualifications: 

1.  Nothing  contained  In  either  of  the  articles,  so  made  appli- 
cable, applies  to  an  order  of  arrest,  in  an  action  brought  in  a 
district  court  of  the  city  of  New-Y'ork,  or  affects  any  provision 
of  this  title,  relating  to  the  jurisdiction  of  either  of  the  courts 
specified  in  this  title. 

2.  An  order  of  arrest  in  an  action  brought  in  the  justice's  court 
of  Albany,  or  the  justice's  court  of  Troy,  or  a  warrant  of  attach- 
ment, or  a  requisition  to  replevy,  in  either  of  those  courts,  or  in 
a  district  court  of  the  city  of  New-York,  must  be  granted  by, 
and  directed  to,  and  executed  by,  the  officer  empowered,  by  the 
statutes  remaining  in  force  after  this  chapter  takes  effect,  to 
grant  or  execute,  as  the  case  requires,  in  the  same  court,  a  war- 
rant to  arrest,  a  warrant  of  attachment,  or  a  requisition  in  an 
action  to  recover  a  chattel. 

3.  The  manner  of  applying  for,  granting,  and  executing  an 
order  of  arrest,  a  warrant  of  attachment,  or  a  requisition  to 
replevy,  and  the  proceedings  thereupon,  and  with  respect  thereto, 
as  prescribed  in  the  articles  so  made  applicnble,  are  subject  to 
the  -statutes,  remaining  unrepealed  after  this  chapter  takes 
effect,  specially  applicable  to  those  courts,  or  to  either  or  any 
of  them,  prescribing  the  duties  of  the  justices,  or  of  the  clerks 
thereof,  or  regulating  the  mode  of  transacting  business  in  an 
action   brought  therein. 

S  8212.  Proceedtnars  where  title  to  real  property  Is  in 
qnestlOM. 

Sections  2051  to  2958  of  this  act,  both  inclusive,  apply  to  an 
action,  brought  in  either  of  those  courts;  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New- York,  the 
surety  upon  the  defendant's  undertaking  is  liable,  in  the  case 
specified  in  section  2052,  to  any  amount,  for  which  judgment 
might  have  been  rendered  by  the  district  court,  if  the  answer 
and  undertaking  had  not  been  delivered. 

See  Co.  Proc.,  |  68. 

I  8218.  [Am'd,  1806.]    Appeals. 

An  appeal  from  a  judgment,  rendered  in  a  district  court  of  the 
city  of  New  York,  may  be  taken  to  the  supreme  court,  in  the 
cases,  and  in  the  manner  prescribed  in  articles  first  and  second 
of  title  eight  of  chapter  ninetoonth  of  this  act.  Such  appeal 
shall  be  heard  in  such  manner  nnd  by  such  justice  or  justices 
as  the  appellate  division  of  the  supreme  court  in  the  first  depart- 
ment shall  direct.  The  appellate  court  may  reverse,  affirm  or 
modify  the  judgment  appealed  from,  and  where  a  judfirment  is 
reversed,  may  order  a  now  trial  in  the  district  court.  Where  a 
judgment  is  modified,  or  where  a   new  trial  is  ordered,   costs 
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Bhall  be  in  the  discretion  of  the  appellate  coart.  A.n  appetl 
from  the  judgment  rendered  in  the  jnstice's  court  of  the  dtj 
of  Albany,  or  the  justice's  court  of  the  city  of  Troy,  may 
be  taken  in  a  case  where  an  appral  may  be  taken  to-  a  countj 
court  from  a  judgment  rendered  by  a  justice  of  the  peace  u 
prescribed  by  title  eight  of  that  chapter,  and  in  no  other  caie 
Such  an  appeal  must  be  taken  to  the  county  court  of  the  couatr 
wherein  the  court  is  located. 
L.   1867,   eh.  844,   |  76;   L.   1895.   ch.  046. 

§   3214.   TMect    of   tbl*   aet,  mpon   lurlsOletioiL    f^aiA    prv 

Except  as  otherwise  specially  prescribed  in  this  title,  this  act 
does  not  affect  any  statutory  provision  remaining  nnrepeal^ti 
after  this  chapter  takes  effect,  relating  to  the  jurisdiction  anJ 
powers  of  either  of  those  courts;  the  appointment,  qualificatioiL 
tenure  of  office,  powers,  or  duties  of  the  justices,  or  of  the  clerk, 
or  any  other  officer  thereof;  or  the  proceedings  therein;  except 
that  a  proTision  of  this  or  any  other  statute,  whereby  a  procce»l- 
ing  in  an  action,  brought  in  either  of  those  courts,  or  a  special 
proceeding,  brought  therein,  or  before  a  justice  thereof,  is  assimi- 
lated, either  expressly,  or  by  reference  to  another  provision  oC 
law,  to  a  proceeding,  in  an  action  or  a  special  proceeding  before 
a  justice  of  the  peace,  is  deemed  to  refer  to  the  corresponding 
proceeding,  aa  prescribed  in  chapter  nineteenth  of  this  act. 
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ARTICIiE  SBCOND. 

PraoigUms  executively  appHoable  to  the  dUtiriet  courts  of  the  city 

of  New- York, 

Sec  3216.  Repealed,  1902.    See  the  Municipal  Court  Act  of  "Sew  York  cltj. 
3216.  Repealed,  1902.    See  the  Municipal  Court  Act  of  New  York  city. 

8217.  Repealed,  1902.    Sec  the  Municipal  Court  Act  of  New  York  city. 

8218.  Proceedings  thereupon. 

3219.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  dty. 

3220.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 

3221.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 

3222.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 

9  8215.  Repealed,  1902.  See  the  Municipal  Court.  Act  of  New 
York  city. 

ft32ie.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

«8217.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

{3218.  Proceedlns*  tlterenpoB* 

An  order  of  arrest  must  direct  that  the  flummons  accompanying 
it  be  made  returnable,  immediately  upon  the  arrest  of  the  de- 
fendant; and  it  must  specify  a  sum,  in  which  the  defendant 
may  be  let  to  bail.  Sections  3179  to  3181,  both  inclusive,  sec- 
tion 3182,  except  the  last  sentence  thereof,  and  section  3183  of 
this  act,  apply  to  an  order  of  arrest,  granted  in  an  action  in 
either  of  those  courts;  and  to  the  proceedings  upon,  and  relating 
to,  the  execution  thereof.  In  all  other  respects,  the  statutory 
proviaions  remaining  unrepealed  after  this  chapter  takes  effect, 
which  apply  to  and  regulate  the  application  for  a  warrant  to 
arrest  a  defendant,  the  granting  and  execution  thereof,  and  the 
proceedings  subsequent  thereto,  apply  to  and  regulate  the  appli- 
cation for  an  order  of  arrest,  the  granting  and  execution  thereof, 
and  the  proceedings  subsequent  thereto. 

Id.,  H  17-19. 

1 3219.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

I S220.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

13221.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

1 3222.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 
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S§  822^25a       ALBANY  AND  TROY  COURTS,     c.  20,  t.  4.  a.  ? 

ABTIGLB  THIRD. 

Frovimcn$  exolutively  applicable  to  thejuMoef  cowrU  of  ^JEban^ 

and  Troy, 

See.  8228.  Jnrisdictioii  lo   cItU  actloiu.  . 

3224.  Id.;    upoD   judgmeot   by   oonfeMlon. 

3225.  Docketing  JudgmenU;    ezecatloo  therenpon. 

asxa.  AntficttioD  of  oMttin 


f  3223.  JnrlKaictlott  Itt  et^ll  aetiOAs. 

The  justice's  court  of  the  city  of  Albany,  and  the  jnstice^s 
court  of  the  city  of  Troy,  have  jurisdiction,  each  within  the  city 
where  the  court  is  located,  of  an  action,  of  which  a  justi^-e  of 
the  peace  has  juHsdiction,  as  prescribed  in  sections  1737,  2861, 
28C2,  and  2863  of  this  act;  and  also  of  an  action  to  recover  a 
penalty,  given  by  the  charter,  or  a  by-law  or  an  ordinance  of  the 
common  council  of  that  city,  where  the  plaintiff  demands  jtidp* 
ment  for  a  sum,  not  exceeding  two  hundred  dollars.  Neither  of 
those  courts  has  jurisdiction  of  any  other  civil  action;  but  this 
section  docs  not  nffoct  the  jurisdiction  conferred,  by  the  statatory 
provisions  remaining  in  force  after  this  chapter  takes  effect, 
apon  either  of  those  courts,  in  a  special  proceeding. 

See  Oo.  Proc.,  8  67:  L.  1866,  ch.  189;  U  1884.  eh.  S71,  <  8;  I«.  1870,  ch.  BM, 
i  11;  L.  1872,  cb.  12»,  f  11;  L.  1876,  ch.  18,  f  M.  9m  L.  1808.  cb.  312;  L. 
1809,  ch.  600. 

I  8224.  Id.  I  upon  Judvn&eBt  by  confession. 

The  jurisdiction  of  each  of  those  courts  extends  also  to  the 
taking  and  entry  of  a  Judgment,  upon  the  confession  of  a  defend- 
ant, as  prescribed  in  title  sixth  of  chapter  nineteenth  of  this  act, 
where  the  sum  confessed  does  not  exceed  five  hundred  dollars. 

f   8226.   Doeketlnar  JadnrmentMi   execution  thorenpOM. 

The  provisions  of  sections  3017  to  3022  of  this  act.  both  inda- 
sive,  apply  to  a  jnclgment  rendered  in  either  of  those  courts, 
and  to  the  proceedings  subsequent  thereto,  and  in  the  action 
wherein  the  judgment  was  rendered;  except  that  the  transcript, 
filed  in  the  clerk's  office  of  the  county  wherein  the  conrt  is  locatcMl^ 
must  be  furnished  by  the  clerk  of  the  court,  in  which  the  juUs* 
ment  was  rendered. 

3  8226a.  [Added,  1897.]     Application  of  certain  soetlons. 

The  provisions  of  sections  twenty-nine  hundred  and  ninety  to 
thirty  hundred  and  nine  of  this  act,  both  inclusive,  apply  to  the 
justices'  court  of  the  city  of  Troy,  except  that  the  city  clerk  of  the 
city  of  Troy  shall  fulfil  all  the  duties  therein  required  of  the  towB 
clerk. 

L.  1897,  ch.  604.    In  effect  Sept.  1, 1997. 
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C.20,t.5         MUNICIPAL    CX)URT,   ROCHESTER.      §§3226-27 

I 

TITLES    V. 

The   mnnicipal    court   of   tlie   city   of   Roclieater. 

.  Sec.  3226.  Pmyisiona   of    chapter    19   generally    applicable    to    the    court    and 

f'  Judges. 

3227.  Appeals. 

f  3226.  [Am'd,  1907.]  Provlatona  of  chapter  19  flrenerally 
applicable   to   the   court   and   JadsreM. 

The   provisions   of   chapt<»r   nineteenth   of   this   act,    excluding 
section  three  thousand  sixtj'-three,  excludhig  article  three  of  title 
eight,  and  exchKling  titles  tenth  and  eleventh  thereof,  apply  t<» 
the  municipal  court  of  the  city  of  Rochester,  and  to  the  judges 
t        thereof;   except   so   far   as   they  are   inconsistent   with   the   next 
>        section,  or  with  the  charter  of  the  city  of  Rochester  or  with  any 
c        other  statute  applying  to  said  court  or  the  judges  thereof  as  now 
existing   or    hereafter   amended.      For   the   purpose   of   applying 
'         the    same,    the   court    is    deemed    a   justice's    court;    each   judge 
^        thereof  is  deemed  a  justice  of  the  peace;  and  the  city  of  Roches- 
ter is  deemed  a  town  of  Monroe  county. 
-'  L.  1876,  cb.  100.  part  of  |  4;  U  1907,  cb.  754.  In  effect  Jau.    1.  1908. 

[  §  3227.   [Added,   1907;  amM,  lOON.]    AppealM. 

Appeals  may  l>e  taken  to  the  county  court  of  Monroe  county 
frcmi  judgments  and  orders  of  the  nninicipal  c<iurt  of  the  city  of 
Rochester  and  from  orders  of  the  judges  thereof  as  provided  in 

f  articles  one  and  two  of  title  eight  of  chapter  nineteen  of  this  act, 
and  the  provisions  thereof,  except  section  three  thousand  si\ty- 
three,  apply  to  such  appeals,  except  as  herein  expressly  modified. 
The  appeal  must  he  heard  on  the  return  or  a  certified  or  stipu- 
lated  coijy   thereof,   and   may  he  hrou^ht  on   for  hearing  in   the 

!  county  court  hi  the  same  manner  and  on  the  same  notice  as 
motions  are  or  may  he  hrought  on  for  hearing  in  said  court,  or 
may  he  put  on  the  calendar  of  said  court  as  provided  in  section 
three  thousand  sixty-two  of  this  act.  An  appellant  may  apply 
to  the  county  court  to  open  a  default  as  provided  in  section  three 
thousand  sixty-four  of  this  act,  which  application  may  be  heard 
without  the  n^turn  unless  otherwise  ordered  by  the  court;  and 
an  appellant  may  apply  upon  affidavits  and  the  return  to  said 
court  for  a  new  trial  or  hearing  upon  the  ground  of  newly  dis- 
covered evidence;  the  court  in  either  case  may  stay  any  or  all 
proceedings  under  the  judgment  or  order  appealed  from  upon 
such  terms  as  it  deems  proper,  and  may  grant  a  new  trial  or 
hearing  as  hereinafter  provided  upon  such  terms  as  it  deems 
proper.  The  county  court  and  other  appellate  courts  on  such 
appeals  must  render  judgment  according  to  the  justice  of  the 
case,  without  regard  to  technical  errors  or  defects  which  do  not 
affect,  the  merits,  and  may  atflrm  or  reverse,  wholly  or  partly, 
or  modify,  the  judgment  or  order  appealed  from  for  errors  of 
law  or  of  fact  or  because  the  judgment  is  excessive  or  insufficient 
or  contrary  to  the  evidence  or  contrary  to  law,  and  may.  if 
necessary  or  proper,  grant  a  new  trial  or  hearing  In  the  munici- 
pal ccmrt  of  the  city  of  Rochester,  or  before  a  judge  thereof,  as 
may  be  proper,  at  a  time  designated  by  it,  and  thereupon  the 
municipni  court  or  ju«ljre  must  proceed,  and  adjournments  may 
be  granted,  a  jury  trial  demanded,  and  all  other  proceedings 
taken  as  if  the  action  or  proceeding  had  been  commenced  anew. 
A  copy  of  the  judgment  or  order  granting  a  new  trial  or  hearing 
must  be  served  by  the  party  ent<»ring  it  on  the  opposite  party 
or  his  attorney  at  least  two  days  before  the  time  set  for  the 
new  trial  or  hearing.  When  a  new  trial  of  hearing  is  granted 
the  appellate  court  may  in  its  discretion  award  costs  of  the 
appeal  to  either  party  absolutely  or  to  abide  the  event. 

U   1907,  ch-  ^BAx  l^  1906.  cb.  909.   In  effect  Sept.  1.  ISOS. 
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CHAPTER  XXL 
Costs  and  Fees. 

flTLK     I.— AWftrdlNg  tad  Enforcliig  pAfment  of  Coitt. 
TITLE  I1.-I  IxUir  t!  e  Amoaat  of  Coitt. 

nTLK  lII.-8ee«rlt7flDr  Cottt.    « 

riTLB  lY.— Geaeral  PtotUIobi  B«lMtBf  to  Fcot. 

riTLB    y.~A«ait  Allowed  m  F«ei. 

TITLE  I. 
Awarding  and  enforcing  payment  of  costs. 

Article  1.  General  regulations  reapectlng  the  awardlngr  of  coats. 

2.  Regulations  respecting  the  awarding  of  costs  In  particular  nnf . 
8.  Miscellaneous  provisions. 

ARTICLES  FIRST. 

General  regvlations  resptcting  the  awarding  of  costs 

8eoi  8228.  When  plaintiff  entitled  to  costs  of  course. 

8229.  When  defendant  entitled  to  costs  of  course.    Rule   as  to  two  or 

more  defendants. 

8230.  When  costs  are  discretionary. 

8231.  Costs,  where  several  actions  are  brought  on  same  iostniment,  <  e 

8232.  Interlocutory   costs    upon    issue   of   law. 
3233.  Id.;    how   collected. 

3284.  Costs,   whore  there  are  several  Issues  of  fact. 

8235.  Id.;   after  discontinuance  upon  answer  of  title. 

823(1.  Costs  of  a   motion. 

8287.  The    foregoing   sections   limited. 

8238.  Costs    upon    appeal    from    final    judgment. 

8289.  Id.;   upon  appeal  from  interlocutory   judgment   or  oider.    • 

8240.  Id.;   in  a   special  proceeding. 

I  8228.  [Am'd,  1M»8y  lfM>4,  1910.]  IVhen  iilalntlff  entitled 
to  coMta  of  coiirfi«. 

The  plaintiff  is  entitled  to  costs  of  course,  upon  the  renderin;: 
of  a  final  judgment  in  his  favor,  in  either  of  the  following  actions. 

1.  An  action,  triable  by  a  jury,  to  recover  real  property,  or  a!i 
interest  in  real  property;  or  in  which  a  claim  of  title  to  real  prop- 
erty arises  upon  the  pleadings,  or  is  certified  to  have  come  in 
question  upon  the  trial. 

2.  An  action  to  recover  a  chattel.  But  if  the  value  of  the 
chattel,  or  of  all  the  chattels,  recovered  by  the  plaintiff,  as  fixed, 
together  with  the  Mamages,  if  any,  awarded  to  him,  is  less  than 
fifty  dollars,  the  amount  of  his  costs  cannot  exceed  the  amount 
of  the  value  and  the  damages. 

3.  (Am*d,  1888.]  An  action  specified  in  subdivision  first,  third, 
fourth  or  fifth  of  section  twenty-eight  hundred  and  sixty-three  of 
this  act.  But  if,  in  an  action  to  recover  damages  for  an  assault, 
battery,  false  imprisonment,  libel,  slander,  criminal  conversation, 
seduction,  or  malicious  prosecution;  or  a  fine  or  penalty  in  which 
the  people  of  the  state  are  a  party,  the  plaintiff  recovers  less  tha)i 
fifty  dollars  damages,  the  amount  of  his  costs  can  not  exceed  the 
damages. 

L.   1808.   ch.   110.     In  effect  Sept.   1.   1808.     See  8  3234. 

4.  An  action,  other  than  one  of  those  specified  in  the  foregoing 
subdivisions  of   this   section,    in    which    the   complaint   demaDdi 
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judgment  for  a  sam  of  mouey  only.  But  the  plaintiff  is  not  en- 
titled to  costs,  under  this  subdivision,  unless  he  recovers  the  sum 
of  fifty  dollars  or  more.  ' 

Co.  Proc.,  part  of  S  304.  ^ 

*^^''il  ^-  E'^**««*»  1^^»  am'd,  1010.]  In  all  acUons  hereafter  brought /^/4 
^^  '^Tn  the  supreme  court,  triable  in  the  county  of  New  York  which  ^^q 
<-~?^  could  have  been  brought,  except  for  the  amount  claimed  therein, 
in  the  city  court  of  the  city  of  New  York,  a^d  in  which  the 
defendant  shall  have  been  served  with  process  within  the 
county  of  New  York,  the  plaintiff  shall  recover  nd  costs  or  dis- 
bursements unless  ho  shall  recover  one  thousand  dollars  or  more. 
In  all  actions  hereafter  brought  in  the  supreme  court,  triable 
in  the  county  of  Kings,  which  could  have  been  brought,  except 
for  the  amount  claimed  therein,  in  the  county  court  of  Kings 
county,  and  in  which  the  defendant  shall  have  been  served  with 
process  within  the  county  of  Kings,  the  plaintiff  shall  recover 
no  costs  or  disbursements  unless  he  shall  recover  five  hundred 
dollars  or  more.  In  all  actions  hereafter  originally  brought  in 
the  supreme  court,  triable  in  the  county  of  Albany,  and  in 
which  the  defendant  is  a  resident  of  the  county  of  Albany,  which 
could  have  been  brought,  except  for  the  amount  claimed  therein, 
in  the  county  court  of  the  county  of  Albany,  the  plaintiff  shall 
recover  no  costs  or  disbursements  unless  he  shall  recover  five 
hundred  dollars  or  more.  In  all  actions  hereafter  brought  in  the 
supreme  court,  triable  in  the  county  of  New  York  or  the  county 
of  Kings,  or  in  the  city  court  of  the  city  of  New  York  or  the 
county  court  of  Kings  county,  which^  could  have  beeu  brought, 
except  for  the  amount  claimed  therein,  in  the  municipal  court 
of  the  city  of  New  York,  and  in  which  the  defendant  shall 
have  been  served  With  process  within  the  city  of  New  York, 
the  plaintiff  shall  recover  no  costs  or  disbursements  unless  he 
shall  recover  two  hundred  and  fifty  dollars  or  more.  The  fact 
thai:  in  any  action  a  plaintiff  is  not  entitled  to  costs  under  the 
provisions  of  this  subdivision  shall  not  entitle  the  defendant  to 
costs  under  the  next  following  section. 
L.  190#,  ch,  557;  L.  1010,   ch.  574.     In  effect  Sept.   1,  1010. 

I  8229.  'Wlien  defendant  entitled  to  eoatM  of  course.    Rule 
WkM  to  two  or  more  defendants. 

The  defendant  is  entitled  to  costs,  of  course,  upon  the  render- 
ing of  final  judgment,  in  an  action  specified  in  the  last  section, 
unless  the  plaintiff  is  entitled  to  costs,  as  therein  prescribed. 
But  where,  in  such  an  action  against  two  or  more  defendants, 
the  plaintiff  is  entitled  to  costs  against  one  or  more,  but  not 
against  all  of  them,  none  of  the  defendants  are  entitled  to  costs, 
of  course.  In  that  case,  costs  may  be  awarded,  in  the  discretion 
of  the  court,  to  any  defendant,  against  whom  the  plaintiff  is  not 
entitled  to  costs,  where  he  did  not  unite  in  an  answer,  and  was 
not  united  in  interest,  with  a  defendant,  against  whom  the 
plaintiff  is  entitled  to  costs. 
Id.,  part  of  18  305.  306. 

I  3230.  [Aiu'd,    1900.1      "When   contn    are    dlscrctlonarr* 

Except  as  prescribed  in  the  last  two  sections,  the  court  may, 
upon  the  rendering  of  a  final  judgment,  in  its  discretion  award 
costs  to  any  party  in  such  sum  not  exceeding  the  total  amount 
authorized  by  statute  as  to  the  court  shall  seem  just. 

M.,  iMTt  of  i  806;  L.  1000    cb.  181.     In  effect   Oct.  1,  1900. 

861 


( 


) 


f  §  323 1-^«  •  COSTS.  c.  2 1 ,  t.  1 ,  a 

f  3231  [Ani'd,    18fl5.1       Co«««,   ^Tliere    seTeral    actioRM     m, 
broutflit  on  ffame  Inatramenty  eto« 

Wherip  two  or  more  actions  aro  brought,  in  a  case  spooili**fl  in 
section  454  of  this  act,  or  otherwise  for  the  same  cause  of  sictioiu 
against  persons  who  mif^ht  have  beim  joined  as  defendants  in 
one  action,  costs,  other  than  disbursements,  cannot  be  recovereil, 
upon  the  final  judgment,  by  the  phiiutiff,  in  more  than  ono  ac- 
tion, which  shall  be  at  his  election.  But  this  prohibition  do<*s 
not  apply  to  a  ^'ase  where  the  plaintiff  joins  as  defendants,  in 
each  action  brought,  all  the  persons  Halilc.  not  previously  sued. 
who  can,  with  reasonable  diligence,  be  found  within  the  State; 
or,  if  the  action  is  brought  in  the  city  court  of  the  city  of  Xew- 
York,  or  a  county  court,  within  the  city  or  county,  as  the  case 
may  be,  where  the  court  is  located. 

Id.,  part  of  8  304.     Sec,  also,  2  R.   8.  615,   |  15   (2  Edm.  dSf^);  T.,    18SK, 
ch.   946. 

I  3232.  Interlocatory  eomtu  apon  Issve  of  law. 

Where  an  issue  of  law  and  an  issue  of  fact  are  joined,  between 
the  same  parties  to  the  same  action,  and  the  issue  of  fact  re- 
mains undisposed  of,  when  an  interlocutory  judgment  is  rendered 
upon  the  issue  of  law;  the  interlocutory  judgment  may,  in  the 
discretion  of  the  court,  deny  costs  to  either  party,  or  award  costs 
to  the  prevailing  party,  either  absolutely,  or  to  abide  the  event 
of  the  trial  of  the  issue  of  fact. 

Sec  2  R.  s.,  S  28. 

§  3233.  Id.;  how  collectetl. 

Section  779  of  this  act  applies  to  interlocutory  costs,  awarded 
as  prescribed  in  the  last  section,  as  if  they  w^ere  costs  of  a  motion. 

S  3234.  Co«t«y   where   there   are  several  Insuea  of  fact. 

In  an  action  specifie<l  in  section  .S228  of  this  act,  wherein  the 
complaint  sets  forth  separately  two  or  more  causes  of  action, 
upon  which  issues  of  fact  are  joined,  if  the  plaintiff  recovers 
upon  one  or  more  of  the  issues,  and  the  defendant  upon  the  other 
or  others,  each  party  is  entitle<i  to  costs  against  the  adverse 
party,  unless  it  is  certified  that  the  substflntial  cause  c)f  action 
was  the  same  upon  each  issue:  in  which  case,  the  plaintiff  only 
is  entitled  to  costs.  Costs,  to  which  a  party  is  so  entitled,  must 
be  inchuled  in  the  final  judgment,  by  adding  them  to,  or  offset- 
ting them  against,  the  sum  awarded  to  the  prevailing  party:  or 
otherwise,  as  the  case  requires.  But  this  section  does  not  en- 
title a  plaintiff  to  costs,  in  a  case  specified  in  subdivision  fourth 
of  section  322<S  of  this  act,  where  he  is  not  entitled  to  costs, 
as  prescribed  in  that  subdivision. 

Sec  2  R.  S.  617,   $  20  (2  Bdtn.  041). 

I  3236.  Id.;  after  dlfieontinuance  upon  answer  of  title. 

Where  an  action,  brought  before  a  justice  of  the  peace,  or  in 
a  district  court  of  the  city  of  New-Yorlv,  or  a  justice's  court  of 
a  city,  has  been  discontinticd,  as  prescribed  by  law,  upon  the 
delivery  of  an  answer,  showing  that  title  to  real  property  will 
come  in  question:  and  a  now  action,  for  the  same  cause,  hns 
been  commenced  in  the  proper  court:  the  iiarty  in  whose  favor 
final  judgment  is  rendered  in  thp  new  action,  is  entitled  to  costs; 
except  that,  where  final  judgment  is  rendered  therein,  in  favor 
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of  the  defendant,  upon  the  trial  of  an  Issue  of  fact,  the  plaintiff 
is  entitled  to  costH,   unless  it  is  certified,  that  the  title  to  real 
property  came  in  tiuestion  on  the  trial. 
Co.  Proc.,  ii  eo  and  61. 

i  3280.  Costs  of  a  motlo^. 

Costs  upon  a  motion  in  an  action,  where  the  costs  thereof  are 
not  specially  regulated  in  this  act,  or  upon  a  reference  made 
pursuant  to  sections  023,  624,  827,  or  1015  of  this  act,  may  bo 
awarded,  either  absolutely  or  to  abide  tlie  event  of  the  action, 
or  of  the  reference,  to  any  party,  in  the  discretion  of  the  court 
or  judge. 

Id.,  part  of  S  815.     Sm,  also,  L«  1840,  ch.  SSC,  I  15  (4  Edm.  080). 

f  3237.  The  loresoinff  sections  limited. 

The  foregoinjcr  sections  of  this  article  do  not  affect  the  recoTery 
of  costs  upon  an  appeal. 

t  3238.  Costs  upon  appeal  from  final  Jndmai^nt. 

Upon  an  appeal  from  the  final  judgment  in  an  action,  the 
recovery  of  costs  is  regulated  as  follows: 

1.  In  nn  action  specified  in  section  8228  of  this  act,  the  re- 
spondent is  entitled  to  costs  upon  the  affirmance,  and  the  appel- 
lant upon  the  reversal,  of  the  judgment  appealed  from;  except 
that,  where  a  new  trial  is  directed,  costs  may  be  awarded  to 
eitner  party,  absolutely  or  to  abide  the  event,  in  the  discretion 
of   the   court. 

2.  In  every  other  action,  and  also  where  the  final  judgment 

appealed   from  is  affirmed   in  part,   and   reversed  in   part,   costs 

may  be  awarded  in  like  manner,  in  the  discretion  of  the  court. 
Co.  Proc..  part  of  |  306. 

f  3289.  Id.  I  upon  appeal  from  interloeutorr  Jndflrment  or 
order* 

Upon  an  appeal  from  an  Interlocutory  judgment  or  an  order. 
In  an  action,  costs  are  in  the  discretion  of  the  court,  and  may 
be  awarded  absolutely,  or  to  abide  the  event,  except  as  follows: 

1.  Where  the  appeal  is  taken  from  an  order  granting  or  re- 
fusing a  new  trial,  and  the  decision  upon  the  appeal  refuses 
a  new  trial,  the  respondent  is  entitled,  of  course,  to  the  costs  of 
the  appeal. 

2.  Where  an  appeal  is  taken  from  an  order,  refusing  a  rew 
trial,  and  an  appeal  is  also  taken  from  the  judgment  rendered 
upon  the  trial,  neither  party  is  entitled  to  the  costs  of  the  appeal 
from  the  order. 

Co.  Proc.,  if  306  and  315. 

S  3240.  [Am'd,  3881.]     Id.{  In  a  special  proeeedlnff. 

Costs  in  a  special  proceeding,  instituted  in  a  court  of  record, 
or  upon  an  appeal  in  a  special  nrocet^ding,  taken  to  a  court  of 
record,  where  the  costs  thereof  are  not  specially  regulated  in 
this  act,  may  be  awarded  to  any  party,  in  the  discretion  of  tne 
court,  at  the  rates  allowed  for  similar  services.  In  an  action 
brought  in  the  same  court,  or  an  appeal  from  a  judgment  taken 
to  the  same  court,  and  in  like  manner. 

Hpe  r..  1^0,  ch.  270.  f  ^  (4  Edm.  682;  5  Id.  133);  alao.  ii  2080,  2100, 
8143.  2210.   2316.  2401,    2445,  2456,  ante. 
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TITLE  IV. 

The  district  courts  of  the  city  of  New-York,  and  tlie 
justices'  courts  of  the  cities  of  Albany*  and  Troy. 

Vrtide  1.  PrOTislons  generally  applicable  to  all   the  courU  apecUled    in    tMi 

title. 
2.  ProvlBlooa  exelualvely  applk*able  to  the  41atrlct  oourts  of  tlie  dij 

of  New- York. 
8.  FroTlalOM  exdualT^ly  applicable  to  tba  juatlcea*  ooaru  of  AIImt 

and  Troy. 

article:  first. 

t)rovUion8  generally  applicable  to  all  the  courts  specified  in  thU 

title. 

iec.  8207.  Serrlce  of  complaint  with  Biimmona;  proceedings  thereupon. 

8208.  Id.;  and  proof  of  serTtce. 

8209.  Action  to  be  commenced  by  service  of  aummona. 

8210.  Order  of  arreat;   warrant  of  attachment;    requlaition  to  repleTT. 

3211.  The  laat  aectlon  qualified. 

3212.  Proceedinga  where  title  to  real  property  la  In  queatlon. 
3218.  Appeals. 

8214.  EfTect  of  thia  act,  upon  Jariadiction  and  proceedings. 


f  8207.  Service  of  eonaplaint  ivltlk  «iimntona|  prooeedti 
iM&ereupon. 

Section  3126  of  this  act  applies  to  an  action  to  recoTer  upon 
or  for  breach  of  a  contract,  express  or  implied,  brought  in  a 
district  court  of  the  city  of  New-Yorlc,  in  the  justice's  court  of 
the  city  of  Albany,  or  in  the  justice's  court  of  the  city  of  Troy, 

L.  1867.  ch.  344.   {  16;  L.  1873,  ch.  182,  H  1  and  2. 

I  8208.  Id.  I  and 'proof  of  •ervlce. 

In  an  action  brought  in  either  of  those  courts,  the  summons, 
and,  iu  a  proper  case,  a  copy  of  the  complaint,  may  be  served 
by  any  person  not  a  party  to  the  oction;  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New-York,  a 
person,  other  than  a  constable  or  a  marshal,  serving  the  same, 
must  be  first  empowered  to  do  so,  either  by  the  justice,  or  by 
the  attorney  to  the  corporation,  ns  now  prescribed  by  law. 
Proof  of  service  thereof,  by  such  a  person,  must  be  made  by  his 
affidavit:  which  must  state  the  particular  place,  time,  and  manner 
of  service,  and  that  the  affiant  knew  the  person  so  served,  to  be 
the  person  mentioned  and  described  in  the  summons,  as  defendant 
therein. 

See  li.  1873.  ch.  182.  I§  1  and  3;  L.  1857.  ch.  344.  8  16:  L.  1882.  ch.  4tl4. 
i  14;  L.  1864,  ch.  569,  jf  2,  and  L.  1866.  ch.  758;  also  f  2878.   ante. 

§  3200.  Action  to  be  oominenoed  by  vervloe  of  ■manaoaa. 

An  action,  brought  in  either  of  those  courts,  at  any  time  after 
this  chapter  takes  etffot,  must  be  commenced  by  the  voluntary 
appearance  of,  and  joiader  of  issue  by,  the  parties,  or  by  the 
service  of  a  summons. 

S  8210.  [Am*d,  1S84.]  X>rder  of  arreat  |  warrant  of  attaeb- 
ment)  reaniaition  to*  replevy. 

Articles  third,  fourth,  and  litth  of  title  second  of  chapter  nine- 
teenth of  this  act  apply  to  an  uotiou  brought  in  either  of  those 

•  The  tlUe  is  now  "  City  Oourt  of  A1b.<ray,*'  Laws  1884,  ch.  122. 
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courts,  except  as  otherwise  prescribed  in  the  next  section.  And 
except,  also,  that  where  the  warrant  of  attachment,  or  requisi- 
tion to  replevy,  is  issued  out  of  a  district  court  of  the  city  of 
New- York,  against  a  non-resident  defendant,  the  said  warrant, 
or  requisition,  must  require  the  marshal  to  attach  or  replevy  the 
property,  on  or  before  a  day  therein  specified,  which  must  be 
not  less  than  two  nor  more  than  four  days  before  the  return 
day  of  the  summons. 
L.  1884,  eb.  400. 

I  3211.  The  la»t  seetion  4ii#liAe4. 

The  provisions  of  the  last  section  are  subject  to  the  following 
qualifications: 

1.  Nothing  contained  in  v.'ither  of  the  articles,  so  made  appli- 
cable, applies  to  an  order  of  arrest,  in  an  action  brought  in  a 
district  court  of  the  city  of  New-York,  or  affecU  any  provision 
of  this  title,  relating  to  the  jurisdiction  of  either  of  the  cpurts 
specified  in  this  title. 

2.  An  order  of  arrest  in  an  action  brought  in  the  justice's  court 
of  Albany,  or  the  justice's  court  of  Troy,  or  a  warrant  of  attach- 
ment, or  a  requisition  to  replevy,  in  either  of  those  courts,  or  in 
a  district  court  of  the  city  of  New- York,  must  be  granted  by, 
and  directed  to,  and  executed  by,  the  officer  empowered,  by  the 
statutes  remaining  in  force  after  this  chapter  takes  effect,  to 
grant  or  execute,  as  the  case  requires,  in  the  same  court,  a  war- 
rant to  arrest,  a  warrant  of  attachment,  or  a  requisition  in  an 
action  to  recover  a  chattel. 

3.  The  manner  of  applying  for,  granting,  and  executing  an 
order  of  arrest,  a  warrant  of  attachment,  or  a  requisition  to 
replevy,  and  the  proceedings  thereupon,  and  with  respect  thereto, 
as  prescribed  in  the  articles  so  made  applicnblo,  are  subject  to 
the  statutes,  remaining  unrepealed  after  this  chapter  takes 
effect,  specially  applicable  to  those  courts,  or  to  either  or  any 
of  them,  prescribing  the  duties  of  the  justices,  or  of  the  clerks 
thereof,  or  regulating  the  mode  of  transacting  business  in  an 
action  brought  therein. 

I  8212.  ProceedlDffM  inhere  title  to  real  property  t«  Ib 
anevtlOB. 

Sections  2951  to  2958  of  this  act,  both  inclusive,  apply  to  nn 
action,  brought  in  either  of  those  courts;  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New- York,  the 
surety  upon  the  defendant's  undertaking  is  liable,  in  the  case 
specified  in  section  2952,  to  any  amount,  for  which  judgment 
might  have  been  rendered  by  the  district  court,  if  the  answer 
and  undertaking  had  not  been  delivered. 
See  Co.  Proc.,  |  68. 

i  8218.  [Am'd,  1806.]    Appeals. 

An  appeal  from  a  judgment,  rendered  in  a  district  court  of  the 
city  of  New  York,  may  be  taken  to  the  supreme  court,  in  the 
cases,  and  in  the  manner  prescribed  in  articles  first  and  second 
of  title  eight  of  chapter  nineteonth  of  this  act.  Such  appeal 
shall  be  heard  in  such  manner  and  by  such  justice  or  justices 
as  the  appellate  division  of  the  supremo  court  In  the  first  depart- 
ment shall  direct.  The  appellate  court  may  reverse,  affirm  or 
modify  the  judgment  appealed  from,  and  where  a  judgment  is 
reversed,  may  order  a  now  trial  in  the  district  court.  Where  a 
judgment  is  modified,  or  where  a   new  trial   is  ordered,   costa 
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shall  be  in  the  discretion  of  the  appellate  coart.  An  appeal 
from  the  judgment  rendered  in  the  justice's  coort  of  the  citj 
of  Albany,  or  the  justice's  court  of  the  city  of  Troy,  may 
be  taken  in  a  case  where  an  appeal  may  be  taken  to  a  conntr 
court  from  a  judgment  rendered  by  a  justice  of  the  peace  as 
prescribed  by  title  eight  of  that  chapter,  and  in  no  other  case. 
ISuch  an  appeal  must  be  taken  to  the  county  court  of  the  county 
wherein  the  court  is  located. 

L.   1857,   ch.   844,   f  76;   L.   1886,   cb.  046. 

S  S214.  Effect  of  tht*  a«t«  upon  JuvtsOletiofeL  and  pro- 
eeedingra* 

Except  as  otherwise  specially  prescribed  in  this  title,  this  act 
does  not  affect  any  statutory  provision  remaining  unrepealed 
after  this  chapter  takes  effect,  relating  to  the  jurisdiction  and 
powers  of  either  of  those  courts;  the  appointment,  qualification, 
tenure  of  oflSce,  powers,  or  duties  of  the  justices,  or  of  the  clerk, 
or  any  other  officer  thereof;  or  the  proceedings  therein;  except 
that  a  provision  of  this  or  any  other  statute,  whereby  a  procre<l- 
Ing  in  an  action,  brought  in  either  of  those  courts,  or  a  special 
proceeding,  brought  therein,  or  before  a  justice  thereof,  is  assimi- 
lated, either  expressly,  or  by  reference  to  another  provision  of 
law,  to  a  proceeding,  in  an  action  or  a  special  proceeding  before 
a  justice  of  the  peace,  is  deemed  to  refer  to  the  corresponding 
proceeding,  as  prescribed  in  chapter  nineteenth  of  this  act. 
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article:  SECOlfD. 

^rovisums  exduBively  appHcabte  to  the  district  courts  of  the  city 

of  New-York. 

Sec.  3216.  Repealed,  1902.  See  the  Municipal  Ck>nrt  Act  of  New  York  city. 

3216.  Repealed,   1902.  See  the  Municipal  Court  Act  of  New  York  city. 

3217.  Repealed,  1902.  Sec  the  Municipal  Court  Act  of  New  York  city. 

3218.  Proceedings  thereupon. 

3219.  Repealed,   1902.  See  the  Municipal  Court  Act  of  New  York  city. 

3220.  Repealed*   1902.  See  the  Municipal  Court  Act  of  Now  York  city. 

3221.  Repealed,   1902.  See  the  Municipal  Court  Act  of  New  York  city. 

3222.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 

98216.  Repealed,  1902.  See  the  Municipal  Court.  Act  of  New 
York  city. 

S82l«.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

18217.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

13218.  Proceedins*  tlier^upoa. 

An  order  of  arrest  must  direct  that  the  summons  accompanying 
it  be  made  returnable,  immediately  upon  the  arrest  of  the  de- 
fendant; and  it  must  specify  n  sum,  in  which  the  defendant 
may  be  let  to  bail.  Sections  3179  to  3181,  both  inclusive,  sec- 
tion 3182,  except  the  la.st  sentence  thereof,  and  section  3183  of 
this  act,  apply  to  an  order  of  arrest,  granted  in  an  action  in 
either  of  those  courts;  and  to  the  proceedings  upon,  and  relating 
to,  the  execution  thereof.  In  all  other  respects,  the  statutory 
proviaons  remaining  unrepealed  after  this  chapter  takes  effect, 
which  apply  to  and  regulate  the  application  for  a  warrant  to 
arrest  a  defendant,  the  granting  and  execution  thereof,  and  the 
proceedings  subsequent  thereto,  apply  to  and  regulate  the  appli- 
cation for  an  order  of  arrest,  the  granting  and  execution  thereof, 
and  the  proceedings  subsequent  thereto. 

Id.,  if  17-19. 

i  3219.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city, 

1 8220.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

18221.  Ilepealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

1 8222.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city* 
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abtigle:  third* 

ProviHotu  exolutively  applicable  to  thejustioetf  cowrU  of  Albany 

and  Troy. 

Sec.  3223.  Jurisdiction  In   cItU  actions.  • 

3224.  Id.;    upoD   judgment   by   oonfesslon. 

32g.  I>ocketiog  Jadgments;    ezecatlon  theraupsn. 

assts.  AppUcstioD  <tf  oMttin 


f  3223.  JnrlKaictlon  Itt  el^ll  aetiOAs. 

The  justice's  court  of  the  city  of  Albany,  and  the  justice's 
court  of  the  city  of  Troy,  have  jurisdiction,  each  within  the  citj 
where  the  court  is  located,  of  an  action,  of  which  a  justi^*e  of 
the  peace  has  jurisdiction,  as  prescribed  in  sections  1737,  2861, 
2862,  and  28G3  of  this  act;  and  also  of  an  action  to  recover  a 
penalty,  given  by  the  charter,  or  a  by-law  or  an  ordinance  of  the 
common  council  of  that  city,  where  the  plaintifif  demands  jndi?- 
ment  for  a  sum,  not  exceeding  two  hundred  dollars.  Neither  of 
those  courts  has  jurisdiction  of  any  other  civil  action;  but  thin 
section  does  not  nfifect  the  jurisdiction  conferred,  by  the  statatory 
provisions  remaining  in  force  after  this  chapter  takes  effect, 
npon  either  of  those  courts,  in  a  special  proceeding. 


See  Oo.  Proc.,  fi  07:  L.  1866,  ch.  189;  I«.  18S4,  ch.  S71.  {  3;  L.  1870,  eh. 
f  11;  L.  1872.  cb.  129,  i  11;  L.  1876,  ch.  18,  f  U.  9m   L.  1808,  cb.  812;  U 
1809,  ch.  600. 

f  8224.  Id.  I  upon  Jiidvin«Bt  by  confession. 

The  jurisdiction  of  each  of  those  courts  extends  also  to  the 
taking  and  entry  of  a  iudgment,  upon  the  confession  of  a  defend- 
ant, as  prescribed  In  title  sixth  of  chapter  nineteenth  of  this  act, 
where  the  sum  confessed  does  not  exceed  five  hundred  dollars. 

i   3226.   Doeketlnv  Jnclirmentai   execution   thereupon. 

The  provisions  of  soctions  3017  to  3022  of  this  act.  both  incln- 
sive,  apply  to  a  judgment  rendered  in  either  of  those  courts, 
and  to  the  proceedings  subsequent  thereto,  and  in  the  action 
wherein  the  judgment  was  rendered;  exceot  that  the  transcript, 
filed  in  the  clerk's  office  of  the  county  wherein  the  conrt  is  locatetl, 
must  be  furnished  by  the  clerk  of  the  court,  in  which  the  juds« 
ment  was  rendered. 

3  822Rn.  [Added,  IS&T.]     Application  of  certain  seetlons. 

The  provisions  of  sections  twenty-nine  hundred  and  ninety  to 
thirty  hundred  and  nine  of  this  act,  both  inclusive,  apply  to  the 
justices'  court  of  the  city  of  Troy,  except  that  the  city  clerk  of  the 
city  of  Troy  shall  fulfil  all  the  duties  therein  required  of  the  town 
clerk. 

L.  1897,  ch.  604.    Ineffect  Sept.  1, 1897. 

HS8 
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TITLB     V. 

The   maniclpal    court   of   tlie   ctty   of   Roclieater. 

Sec.  3226.  ProTiBlons   of    chapter    IB   generally    applicable    to   the    court    and 
Judges. 
3227.  Appeals. 

i  S226.   [Am*d,  1907.]    Provlatona  of  chapter  19  flrenerally 
applicable    to   the   court   and   JadffeM. 

The  provisions  of  chapter  nineteenth  of  this  act,  excluding 
section  throe  thousand  sixty-three,  exciudini?  article  three  of  title 
eight,  and  excluding  titleH  tenth  and  eleventh  thereof,  apply  to 
the  municipal  court  of  the  city  of  Rochester,  and  to  the  judges 
thereof;  except  so  far  as  they  are  inconsistent  with  the  next 
section,  or  with  the  charter  of  the  city  of  Rochester  or  with  any 
other  statute  applying  to  said  court  or  the  judges  thereof  as  now 
existing  or  hereafter  amended.  For  the  purpose  of  applying 
the  same,  the  court  is  deemed  a  justice's  court;  each  judge 
thereof  is  deemed  a  justice  of  the  peace;  and  the  city  of  Roches- 
ter is  deemed  a  town  of  Monroe  county. 
h.   1876,   cb.  lOti,  part  of  |  4;  L.   1907,  cb.  754.   la  effect  Jan.    1.   19<»K. 

9   3227.   [Added,   1907;  ani*d,  1008.]    AppealM. 

Appeals  may  be  taken  to  the  county  court  of  Monroe  county 
from  judgments  and  orders  of  the  mnnicipul  court  of  the  city  of 
Rochester  and  from  orders  of  the  judges  thereof  as  provided  in 
articles  one  and  two  of  title  eight  of  chapter  nineteen  of  this  act, 
and  the  provisions  thereof,  except  section  three  thousand  si^ty- 
three,  apply  to  such  appeals,  except  as  herein  expressly  modified. 
The  appeal  must  be  heard  on  the  return  or  a  certified  or  stipu- 
lated copy  thereof,  and  may  be  brought  on  for  hearing  in  the 
county  court  in  the  same  manner  and  on  the  same  notice  as 
motions  are  or  may  be  brought  on  for  hearing  in  said  court,  or 
may  be  put  on  the  calendar  of  said  court  as  provided  in  section 
three  thousand  sixty-two  of  this  act.  An  appellant  may  apply 
to  the  county  court  to  open  a  default  as  provided  in  section  three 
thousand  .sixty-fonr  of  this  act,  which  application  may  be  heard 
without  the  return  unless  otherwise  ordered  by  the  court;  and 
an  appellant  may  apply  upon  affidavits  and  the  return  to  said 
court  for  a  new  trial  or  hearing  upon  the  ground  of  newly  dis- 
covered evidence;  the  court  in  either  case  may  stay  any  or  all 
proceedings  under  the  judgment  or  order  appealed  from  upon 
such  terms  as  it  deems  proper,  and  may  grant  a  new  trial  or 
hearing  as  hereinafter  provided  upon  such  terms  as  it  deems 
proper.  The  county  court  and  other  appellate  courts  on  such 
appeals  must  render  judgment  according  to  the  justice  of  the 
case,  without  regard  to  technical  errors  or  defects  which  do  not 
affect,  the  merits,  and  may  affirm  or  reverse,  wholly  or  partly, 
or  modify,  the  judgment  or  order  appealed  from  for  errors  of 
law  or  of  fact  or  because  the  judgment  is  e.xcessive  or  insufficient 
or  contrary  to  the  evidence  or  contrary  to  law,  and  may,  if 
necessary  or  proper,  grant  a  new  trial  or  hearing  fn  the  munici- 
pal court  of  the  city  of  Rochester,  or  lH»fore  a  judge  thereof,  as 
may  be  proper,  at  a  time  designatt'd  by  it.  and  thereupon  the 
municipal  court  or  judge  must  proceed,  and  adjournments  may 
be  granted,  a  jury  trial  demanded,  and  all  other  proceedings 
taken  as  if  the  action  or  pro<M'e<ling  had  been  commenced  anew. 
A  copy  of  the  judgment  or  onh^r  granting  a  new  trial  or  hearing 
must  be  Rerv£»d  by  the  party  entering  it  on  the  opposite  party 
or  his  attorney  at  least  two  days  before  the  time  set  for  the 
new  trial  or  hearing.  When  a  new  trial  or  hearing  is  granted 
the  appellate  court  may  in  its  discretion  award  costs  of  the 
appeal  to  either  party  absolntel}'  or  to  abide  the  event. 

Jj.  1907,  Ch    IRA:  h.  1908,  ch.  909.      In  effect  S4>pt.   1.  ISOS. 
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CHAPTER  XXL 
Costs  and  Fees. 

nriiB     I.— AWftrdiNff  tad  Enforciiig  pAfment  of  Coitt. 
TITLE  Il.~»  Ixivir  t!  e  Amoant  of  Cotts. 

TITLE  HI.- SeovrltyflDr  Cottt.    • 

TITLE  lY.— General  PtotIsIobi  BeUttBf  to  Feet. 

riTUS    y.— Aant  Allowed  at  Fees. 

TITLE  I. 
Awarding  and  enforcing  payment  of  costs. 

Article  1.  General  regulatlona  retpectlng  the  awarding  of  coeta. 

2.  Regnlations  respecting  the  awarding  of  costs  In  particular  caae«. 

3.  Mlscellaneoas  proTlslons. 

ARTICLE  FIRST. 

CfenercU  regulations  respecting  the  awarding  of  costs 

8eoi  8228.  When  plaintiff  entitled  to  costs  of  coarse. 

8229.  When   defendant  entitled  to  costs  of  coarse.    Bale  aa  to  two  or 

more  defendants. 

8230.  When  costs   are  discretionary. 

3231.  Costs,  where  several  actions  are  brought  on  same  instromentv  i  e. 
8282.  Interlocutory   costs    upon    Issue   of   law. 
3283.  Id.;    how   collected. 

3234.  Costs,   where  there  are  sereral  issues  of  fact. 

3235.  Id.;   after  discontinuance  upon  answer  of  title. 
3238.  Costs  of  a  motion. 

3287.  The    foregoing   sections   limited. 

8238.  Costs    upon    appeal    from    final    judgment. 

8239.  Id.;  upon  appeal  from  interlocutory  judgment   nr  order.    • 

8240.  Id.;   in  a   special  proceeding. 

S  8228.  [Am'd,  1.S»8y  ltH>4,  1910.]  IVhen  plaintiff  entitle  J 
to  coatff  of  course. 

The  plaintiff  is  entitled  to  costs  of  course,  upon  this  rendering 
of  a  final  judgment  in  his  favor,  in  either  of  the  following  actions. 

1.  An  action,  triable  by  a  jury,  to  recover  real  property,  or  an 
interest  in  real  property;  or  in  which  a  claim  of  title  to  real  prop- 
erty arises  upon  the  pleadings,  or  is  certified  to  have  come  in 
question  upon  the  trial. 

2.  An  action  to  recover  a  chattel.  But  if  the  value  of  the 
chattel,  or  of  all  the  chattels,  recovered  by  the  plaintiff,  as  fixed, 
together  with  the  liamages,  if  any,  awarded  to  him,  is  less  than 
fifty  dollars,  the  amount  of  his  costs  cannot  exceed  the  amount 
of  the  value  and  the  damages. 

3.  [Am'd,  1888.]  An  action  specified  in  subdivision  firat,  third, 
fourth  or  fifth  of  section  twenty-eight  hundred  and  sixty-three  of 
this  act.  But  if,  in  an  action  to  recover  damages  for  an  assault, 
battery,  false  imprisonment,  libel,  slander,  criminal  conversation, 
seduction,  or  malicious  prosecution;  or  a  fine  or  penalty  in  which 
the  people  of  the  state  are  a  party,  the  plaintiff  recovers  less  than 
fifty  dollars  damages,  the  amount  of  his  costs  can  not  exceed  the 
damages. 

L.   1898.  ch.  110.     In  effect  Sept.  1,  1898.     See  f  3234. 

i.  An  action,  other  than  one  of  those  specified  in  the  foregoiiMK 
subdivisions   of   this   section,    in    which    the   complaint   demaDda 
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judgment  for  a  sum  of  money  only.  But  the  plaintiff  Is  not  en- 
titled to  costs,  under  this  subdivision,  unless  he  recovers  the  sum 
of  fifty  dollars  or  more.  ' 

Co.  Proc.,  part  of  S  304. 

^^/ii  5.  [Added,  1004,  am'd,  1010.]  In  all  actions  hereafter  brought /t/t  d!^' 
"S:^  Tn  the  supreme  court,  triable  in  the  county  of  New  York  which  ^--q 
-^'F^ could  have  been  brought,  except  for  the  amount  claimed  therein, 
in  the  city  court  of  the  city  of  New  York,  a^d  in  which  the 
defendant  shall  have  been  served  with  process  within  the 
county  of  New  York,  the  plaintiff  shoU  recover  nd  costs  or  dis- 
bursements unless  ho  shall  recover  one  thousand  dollars  or  more. 
In  all  actions  hereafter  brought  in  the  supreme  court,  triable 
in  the  county  of  Kings,  which  could  have  been  brought,  except 
for  the  amount  claimed  therein,  in  the  county. court  of  Kings 
county,  and  in  which  the  defendant  shall  have  been  served  with 
process  within  the  county  of  Kings,  the  plaintiff  shall  recover 
no  costs  or  disbursements  unless  he  shall  recover  five  hundred 
dollars  or  more.  In  all  actions  hereafter  originally  brought  in 
the  supreme  court,  triable  in  the  county  of  Albany,  and  in 
which  the  defendant  is  a  resident  of  the  county  of  Albany,  which 
could  have  been  brought,  except  for  the  amount  claimed  therein, 
in  the  county  court  of  the  county  of  Albany,  the  plaintiff  shall 
recover  no  costs  or  disbursements  unless  he  shall  recover  five 
hundred  dollars  or  more.  In  all  actions  hereafter  brought  in  the 
supreme  court,  triable  in  the  county  of  Now  York  or  the  county 
of  Kings,  or  in  the  city  court  of  the  city  of  New  York  or  the 
county  court  of  Kings  county,  which  could  have  been  brought, 
except  for  the  amount  claimed  therein,  in  the  municipal  court 
of  the  city  of  New  York,  and  in  which  the  defendant  shall 
have  been  served  ^ith  process  within  the  city  of  New  York, 
the  plaintiff  shall  recover  no  costs  or  disbursements  unless  he 
shall  recover  two  hundred  and  fifty  dollars  or  more.  The  fact 
tha*  in  any  action  a  plaintiff  is  not  entitled  to  costs  under  the  ' 
provisions  of  this  subdivision  shall  not  entitle  the  defendant  to 
costs  under  the  next  following  section. 
L.  1904,  ch.  557:  L.  1910,  ch.  574.     In  effect  Sept.   1,  1610. 

I  9I220.  When  defendant  entitled  to  eoatfi  of  conrne.    Rule 
as  to  two  or  more  defendants. 

The  defendant  is  entitled  to  costs,  of  course,  upon  the  render- 
ing of  final  judgment,  in  an  action  specified  in  the  last  section, 
unless  the  plaintiff  is  entitled  to  costs,  as  therein  prescribed. 
But  where,  in  such  an  action  against  two  or  more  defendants, 
the  plaintiff  is  entitled  to  costs  against  one  or  more,  but  not 
against  all  of  them,  none  of  the  defendants  are  entitled  to  costs, 
of  course.  In  that  case,  costs  may  be  awarded,  in  the  discretion 
of  the  court,  to  any  defendant,  against  whom  the  plaintiff  is  not 
entitled  to  costs,  where  he  did  not  unite  in  an  answer,  and  was 
not  united  in  interest,  with  a  defendant,  against  whom  the 
plaintiff  is  entitled  to  costs. 

Id.,  part  of  Sf  •')05,  306. 

I  32S0.  [Am'd,    1000.1      TVlien   coats    are    dlscretlonarr* 

Except  as  prescribed  in  the  last  two  sections,  the  court  may, 
upon  the  rendering  of  a  final  judgment,  in  its  discretion  award 
costs  to  any  party  in  such  sura  not  exceeding  the  total  amount 
authorized  by  statute  as  to  the  court  shall  seem  just. 
M.,  iMTt  of  i  806;  L.  1000    cb.  181.     In  effect   Oct.  1.  1900» 

861 
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I  »231  [Am'd,    18fl5.1      Contii,   where    seTeral    Actlonji    i 
bronirht  on  ffame  inntramenty  etc. 

Where  two  or  more  actions  are  brought,  in  a  case  specUio<1  in 
section  454  of  this  act,  or  otherwise  for  tlie  same  cause  of  action, 
against  persons  who  might  have  been  joined  as  defendants  in 
one  action,  costs,  other  than  disbursements,  cannot  be  re<'overetl, 
upon  the  final  judgment,  by  the  plaintiff,  in  more  than  one  ac- 
tion, which  shall  be  at  his  election.  But  this  prohibition  does 
not  cpply  to  a  ^'ase  where  the  plaintiff  joins  as  defendants,  in 
each  action  brought,  all  the  persons  liable,  not  previously  su(^. 
who  can,  with  reaeonable  diligence,  be  found  within  the  State: 
or,  if  the  action  is  brought  in  the  city  court  of  the  city  of  New- 
York,  or  a  county  court,  within  the  city  or  county,  as  the  case 
may  be,  where  the  court  is  located. 

Id.,   part  of  I  304.     Soc,   also,   2  R.   S.   615,   §   15    (2  Edm.   C38>;  L.    1805. 
ch.   946. 

i  3232.  Interlocutory  coat*  upon  issue  of  Inmr. 

Where  an  issue  of  law  and  an  Issue  of  fact  are  joined,  between 
the  same  parties  to  the  same  action,  and  the  issue  of  fact  re- 
mains undisposed  of,  when  an  interlocutory  judgment  is  rendered 
upon  the  issue  of  law;  the  interlocutory  judgment  may,  in  the 
discretion  of  the  court,  deny  costs  to  either  party,  or  award  costs 
to  the  prevailing  party,  either  absolutely,  or  to  abide  the  event 
of  the  trial  of  the  issue  of  fact. 

Sec  2  R.  g.,  S  28. 

i  3233.  Id.;  hOTr  collected. 

Section  770  of  this  act  applies  to  interlocutory  costs,  awardcnl 
as  prescribed  in  the  last  section,  as  if  they  >wre  costs  of  «  motion. 

{  3234.  Costs,  m'liere   there  are  several  Issues  of  fact. 

In  an  action  specified  in  section  3228  of  this  act,  wherein  the 
complaint  sets  forth  separately  two  or  more  causes  of  action, 
upon  which  issues  of  fact  are  joined,  if  the  plaintiff  recovers 
upon  one  or  more  of  the  issues,  and  the  defen<lant  upon  the  other 
or  others,  each  party  is  entitled  to  costs  against  the  adverse 
party,  unless  it  is  certified  that  the  substantial  cause  of  action 
was  the  same  upon  each  issue;  in  which  case,  the  plaintiff  only 
is  entitled  to  costs.  Costs,  to  which  a  party  is  so  entitled,  must 
be  included  in  the  final  judgment,  by  adding  them  to,  or  offset- 
ting them  against,  the  sum  awarded  to  the  prevailing  party;  or 
otherwise,  as  the  case  requires.  But  this  section  does  not  en- 
title a  plaintiff  to  cost.s  in  a  case  specified  in  subdivision  fourth 
of  section  li22H  of  this  act,  where  he  is  not  entitled  to  costs, 
as  prescribed  in  that  subdivision. 

See  2  R.  S.  617.   fi  26   (2  Bdm.  641), 

I  3235.  Id. I  after  discontinuance  upon  ana-wer  of  title. 

"Where  an  action,  brought  before  a  justice  of  the  peace,  or  in 
a  district  court  of  the  city  of  New-York,  or  a  justice's  court  of 
a  city,  has  been  discontinued,  as  prescribwl  by  law,  upon  the 
delivery  of  an  answer,  showing  that  title  to  real  property  will 
come  in  question;  and  a  new  action,  for  the  same  cause,  has 
been  commenced  in  the  proper  <'ourt:  the  party  in  whose  favor 
final  judgment  is  rendered  in  the  new  action,  is  entitled  to  costs; 
except  that,  where  final  judgment  is  rendered  therein,  in  favof 

sea 
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of  the  defendant,  npon  the  tnal  of  an  issue  of  fact,  the  plaintifiP 
is  entitled  to  costs,   unless  it  is  certified,  that  the  title  to  real 
property  came  in  question  on  the  trial. 
Co.  Proc.,  ii  60  And  61. 

S  3280.  Coata  of  »  motloJk. 

Costs  upon  a  motion  in  an  action,  where  the  costs  thereof  are 
not  specially  regulated  in  this  act,  or  upon  a  reference  made 
pursuant  to  sections  G23,  624,  827,  or  1015  of  this  act,  may  be 
awarded,  either  absolutely  or  to  abide  the  event  of  the  action, 
or  of  the  reference,  to  any  party,  in  the  discretion  of  the  court 
or  judge. 

Id.,  part  of  I  815.     S«e,  alM,  L.  1840,  ch.  386.  i  15  (4  Edm.  QGO). 

§  3237.  Tlie  foresolnflT  aectloiia  limited. 

The  foregoing  sections  of  this  article  do  not  affect  the  recovery 
of  costs  upon  an  appeal. 

S  3238.  Coat*  upon  appeal  from  flnal  Jndffment* 

Upon  an  appeal  from  the  final  judgment  in  an  action,  the 
recovery  of  costs  is  regulated  as  follows: 

1.  In  an  action  specified  in  section  ,^228  of  this  act,  the  re- 
spondent is  entitled  to  costs  upon  the  affirmance,  and  the  appel- 
lant upon  the  reversal,  of  the  judgment  appealed  from;  except 
that,  where  a  new  trial  is  directed,  costs  may  be  awarded  to 
eituer  party,  absolutely  or  to  abide  the  event,  in  the  discretion 
of   the   court. 

2.  In  every  other  action,  and  also  where  the  final  judgment 
appealed  from  is  affirmed  in  part,  and  reversed  in  part,  costs 
may  be  awarded  in  like  manner,  in  the  discretion  of  the  court. 

Co.  rroc.,  part  of  f  308. 

f  3288.  Id.  I  upon  appeal  froni  tnterloentory  Jndffment  or 
order* 

Upon  an  appeal  from  an  interlocutory  judgment  or  an  order, 
in  an  action,  costs  are  in  the  discretion  of  the  court,  and  may 
be  awarded  absolutely,  or  to  abide  the  event,  except  as  follows: 

1.  Where  the  appeal  is  taken  from  an  order  granting  or  re- 
fusing a  new  trial,  and  the  decision  tipon  the  appeal  refuses 
a  new  trial,  the  respondent  is  entitled,  of  course,  to  the  costs  of 
the  appeal. 

2.  Where  an  appeal  is  taken  from  an  order,  refusing  a  rew 
trial,  and  an  appeal  is  also  taken  from  the  judgment  rendered 
upon  the  trial,  neither  party  is  entitled  to  the  costs  of  the  appeal 
from  the  order. 

Co.  Proc.,  ii  30G  and  315. 

I  3240.  [AmM,  3881.]     Id.|  In  a  apeclnl  proceeding. 

Costs  in  a  special  proceeding,  instituted  in  a  court  of  record, 
or  upon  an  ap|H>aI  in  a  special  procewling,  taken  to  a  court  of 
reci)rd,  where  the  costs  thereof  are  not  specially  regulated  in 
this  act,  may  Ix*  awarded  to  any  party,  in  the  discretion  of  tne 
court,  at  the  rates  allowed  for  similar  services,  in  an  action 
brotight  in  the  same  court,  or  an  appeal  from  a  judgment  taken 
to  the  same  court,  and  in  like  manner. 

Spe  Ti.  1M0,  ch.  270.  I  n  M  Edm.  682;  5  Id.  133);  alao.  tt  8086,  2100, 
ai43.   2210,   2316.   2401,    244;^,  2456,  ante. 
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ARTICIiB  SESCOlfD. 

RegtUaiions  respecting  the  awarding  of  costs  in  particular 


Sec.  3241.  Costs   ajnilnst    the    State:    bow   paid. 

3242.  Costs    where    action    brought     by    people    on    relation    of     prlTsto 
person. 

8243.  Id.;   for  the  benefit  of  a  county,  etc. 

8244.  Costs,   against   a  school  officer. 

3245.  Id.;    against    a    municipal    corporation. 

324fl.  Id.;   by  or  against  an  executor,  etc. 

3247.  Costs  in  case  of  transfer,  etc.,  of  cause  of  action. 

{  3241.  Costa  nfiralnst  the  State;  how  paid. 

Where  costs  nro  awarded  against  the  people  of  the  State  in 
an  action  or  n  special  proceo<ling  brought,  by  a  public  officer, 
pursuant  to  anj'  provision  of  law,  and  the  proceedings  haTe  not 
been  stayed,  by  appeal  or  otherwise:  the  comptroller  must  draw 
his  warrant  upon  the  treasurer,  for  the  payment  of  the  coMs, 
out  of  any  money  in  the  treasury,  appropriated  for  that  purpose, 
npon  the  production  to  him  of  an  exemplified  copy  of  the  jndg- 
ment,  or  order  awarding  the  costs,  and,  where  the  amount  is 
'not  fixed  thereby,  of  a  taxed  bill  of  costs;  accompanied,  in  either 
case,  with  a  certificate  of  the  attorney -general,  to  the  effect 
that  the  action  or  special  proceeding  was  brought  pursuant  to 
law.  The  fees  of  the  clerk,  for  the  exemplified  copy,  must  be 
certified  thereupon  by  him,  and  included  in  the  warrant. 

2  B.  S.  563.  S  14  (2  Edm.  573). 

I  8243.  Costs  ^vhere  action  broufpht  by  people  on  relaitlon 
of  private  person. 

Where  an  action  is  brought,  in  the  name  of  the  people  of  the 
State,  upon  the  relation  of  a  private  corporation  or  individual* 
as  prescril)ed  in  section  1986  of  this  act,  a  judgment,  awacrding 
costs  to  the  defendant,  must  award  them,  against  the  i^lator» 
in  the  first  instance;  and  against  the  people,  only  in  case  an 
execution,  issued  thereuiH>n  against  the  property  of  the  relator, 
is  returned  unsatisfied. 

Co.   Proc,  part  of  f  310. 

I  3243.  Id.)  for  the  benefit  of  a  oonnt7»  etc 

In  an  action  or  a  special  proceeding,  brought  in  the  name  of 
the  people  of  the  State,  to  recover  money  or  property,  or  to 
establish  a  right  or  dn ini.  for  the  benefit  of  a  county,  city. 
town,  or  village,  costs  shall  not  be  awarded  against  the  people: 
but,  where  they  are  awarded  to  the  defendant,  they  must  be 
awarded  against  the  body  for  whose  benefit  the  action  or  special 
proceeding  was  brought. 

Id.,  i  320. 

I  3244.  Costs,  nflrtHnst  a  school  olllcer. 

Costs  cannot  be  awarded  to  the  plaintiflF,  in  an  action  against 
a  school  oflicer.  or  a  supervisor,  on  account  of  an  act  performed 
by  him,*  by  virtue  of,  or  under  color  of  his  office;  or  on  account 
of  a  refusal  or  an  omission  to  perform  a  duty  enjoined  npon 
him  by  law;  where  his  net,  rofusnl  or  omission  might  have  been 
the  subject  of  an  appeal  to  the  State  superintendent  of  public 
instruction,  and  where  it  is  certified  that  it  appeared,  upon  the 
trial,  that  the  defendant  acted  in  good  faith.    But  this  secHon 


c.  21, 1. 1,  a.  2  COSTS.  H  3246-47 

does  not  apply  to  an  action  for  a  penalty;  or  to  an  action  or  a 
special  proceeding,  to  enforce  a  decision  of  the  superintendent 

L.  1864.  Ob.  555,  i  6  (6£dm.  861). 

I  324S.  [Am'dy  18990  Id.)  asnlnst  a  mimlclpal  eorpora- 
tion. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against 
a  municipal  corporation,  in  which  the  complaint  demands  a  judg- 
ment for  a  sum  of  money  only,  unless  the  claim,  on  which  the 
action  is  founded,  was,  before  the  commencement  of  the  action, 
presented  to  the  board  of  such  corporation  having  the  power  to 
audit  the  same,  or  to  its  chief  fiscal  officer,  at  least  ten  days 
before  the  commencement  of  said  action. 

L.  1899,  oh.  262,  I  2  (4  Bdm.  6ffi) ;  L.  1886,  oh.  579 ;  L.  18W,  cb.  009.      In  effoot  S«pt.  X 


I  8246;.  Id.)  by  or  wngniikut  an  executor,  ete. 

In  an  action,  brought  by  or  against  an  executor  or  admlnis- 
trator,  in  his  representative  capacity,  or  the  trustee  of  an 
express  trust,  or  a  person  expressly  authorized  by  statute  to 
sue  or  to  be  sued,  costs  must  be  awarded,  ns  in  an  action^  by  or 
against  a  person,  prosecuting  or  defending  in  his  own  right, 
except  as  otherwise  prescribed  in  sections  1835  and  18,^6  of  this 
act;  but  they  are  exclusively  chargeable  upon,  and  collectible 
irom  the  estate,  fund,  or  person  represented,  unless  the  court 
directs  them  to  be  paid,  by  the  party  personally,  for  mismanage- 
ment or  bad  faith  in  the  prosecution  or  defence  of  the  action. 

Co.  Ptoc,   part  of  f  817. 

I  8247.  Costs  in  ease  of  transfer,  etc.,  of  oanse  of  aetlon. 

♦  Where  an  action  is  brought,  in  the  name  of  another,  by  a 
transferee  of  the  cause  of  action,  or  by  the  other  person,  who 
is  beneficially  interested  therein:  or  where,  after  the  commence- 
ment of  an  action,  the  cause  of  action  becomes,  by  transfer  or 
otherwise,  the  property  of  a  person,  not  a  party  to  the  action; 
the  transferee,  or  other  person  so  interested,  is  liable  for  costs, 
in  the  like  cases,  and  to  the  same  extent,  as  if  he  was  the 
plaintiff;  and,  where  costs  are  awarded  against  the  plaintiff, 
the  court  may,  by  order,  direct  the  person  so  liable  to  pay  them. 
Bxcept  in  a  case,  where  he  could  not  have  been  lawfully  directed 
to  pay  costs,  personally,  if  he  had  been  a  party,  as  prescribed 
in  the  last  section,  his  disobedience  to  the  order  is  a  contempt 
of  court.  But  this  section  does  not  apply  to  a  case,  where  the 
person  so  beneficially  interested,  is  the  attorney  or  counsel  for 
the  plaintiff,  if  his  only  beneficial  Interest  consists  of  a  right  to 
a  portion  of  the  sum  or  property  recovered,  as  compensation  fop 
his  services  in  the  action. 
ML,  I  821;  2  B.  8.  619.   f  44  (2  Bdm.  648). 
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UUtTICl.B  THIRD. 

MuceUaneous  provisionM. 

%«.  8248.  Certificate  entltlinff  party  to  coeta  or  Increased  cocta. 

9%4B,  Costa  aaalnat  Infant  plaintiff;  collectible  of  gnardUn  ad  Utam. 
8280.  This  tlUe  not  to  affect  apeclal  proTlslona  of  law. 

8at48»  C«rtiflc»te  entltlinff  partjr  to  coats  or  lnore««eA 
coats. 

Where,  upon  the  trial  of  an  action,  the  title  to  real  property 
comeR  in  question,  or  any  fact  appears,  whereby  either  party 
becomes  entitled  to  costs,  or  to  the  increased  costs  specified 'in 
section  3258  of  this  act,  the  judf?e  presiding  at  the  trial,  or  the 
referee,  must,  upon  the  application  of  the  party  to  be  benefit  d 
thereby,  cither  before  or  after  the  verdict,  report,  or  decision 
is  rendered,  make  a  certificate,  statijig  the  fact.  Such  a  certifi- 
cate is  the  only  competent  eyidence,  as  to  the  matter,  before  the 
taxing  oflicer. 
2  R.  S.  OSS,  f  8  (2  Sdm.  73). 

{  3249.  Costs  against  Infant  plalntlff|  collectible  ot 
mar d Ian  ad  lltent. 

Where  costs  are  awarded  against  an  infant  plaintiff,  they 
may  bo  collected,  by  execution  or  otherwise,  from  his  guardian 
ad  litem,  in  like  manner  as  if  the  latter  was  the  plaintiff. 

Co.  Proc.,  S  316;  2  R.  S.  653.  Si  16  and  16.  See  |  469,  ante. 

I  SaSO.  This  title  not  to  affect  special  pro-visions  of  law. 

This  title  does  not  affect  any  provision  contained  elsewhere 
in  this  act,  or  in  any  other  statute,  remaining  unrepealed  after 
this  chapter  takes  effect:  whereby  tue  award  of  costs  is  specially 
regulated,  in  a  particular  case,  otherwise  than  as  prescribed  in 
this  title. 

8«« 
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c.  21.  t.  3  a.  1  COSTS.  §  835] 

TITIiE  II. 
Tizing  the  amount  of  ooata* 

Artlcl*  1.  Sum*  allowed  as  coats;  dlabonements. 
2.  Taxation  of  costa. 

ARTICIifS   FIRST. 

Sums  alloiced  as  costs;  dishursementa, 

flee.  8251.  Amount  of  costs  generally. 

3252.  Additional  allowance  to  plaintiff  In  foreclosure,  imrtltlon,  etc. 

8203.  Additional  allowance  to  either  party  In  dltflrult  cases,  etc. 

8264.  Allowances  under  tbe  foregoiug  sections  limited. 

8206.  Costs  upon  adjournment  of  trial. 

8256.  Dlsbarseaaents  to  be  Included  In  bill  of  coats. 

3207.  Increased  damages  not  to  carrj  Increased  costs. 

3268.  When  defendant  entitled  to  Increased  coats. 

3269.  Increased  dlsbursf  ments  not  allowed. 

8260.  Costs  upon  a  settlement. 

8261.  This  article  not  to  affect  special  provisions  of  law. 

f  8801.  [Am'd,  189S,  1»MI,  1901.]  Amount  of  ooata  ffenerallr* 

Costs,  awarded  to  a  party  to  an  action,  must  be  at  the  fol« 
lowing  rates: 

1.  To  the  plaintiff: 

For  all  prooeedingH,  before  notice  of  trial,  in  an  action  speci- 
fied in  section  420  of  this  act,  fifteen  dollars;  in  every  other 
action,  twenty-five  dollars. 

For  each  additional  defendant  served  with  the  summons,  not 
ezceedini;  ten,  two  dollars ;  and  for  each  necessary  defendant,  in 
excess  of  that  nnmber,  served  with  the  suromons,  one  dollar. 

For  procuring  the  appointment  of  a  guardian  or  guardian  ad 
litem,  for  one  or  more  in<.ant  defendants,  ten  doUar.s. 

For  procuring  an  order  directing  the  service  of  the  summons  by 
publication  thereof,  or  personally,  without  the  state,  on  one  or 
more  defendants,  ten  dollars. 

For  procuring  an  injunction  order  or  an  order  of  arrest,  ten 
dollars. 

2.  To  the  defendant: 

For  all  proceedings  before  notice  of  trial,  except  as  otherwise 
prescribed  in  this  article,  ten  dollars. 

3.  [Am'd,  1901.}    To  either  party: 

For  all  proceedings,  after  notice  of  trial,  and  before  trial,  ex- 
cept as  otherwise  prescribed  in  this  article,  fifteen  dollars. 

For  taking  the  deposition  of  a  witness  or  of  a  party,  as  pre- 
scribed in  section  eight  hundred  and  seventy,  section  eight  hun- 
dred and  seventy-one,  or  section  eight  hundred  and  ninety-three 
of  this  act,  ten  dollars. 

For  drawing  interrogatories,  to  be  annexed  to  a  commission,  or 
to  letters  rogatory,  issued  as  prescribed  in  sections  eight  hundred 
and  eighty-eight,  nine  hundred  and  twelve,  nine  hundred  and 
thii^een,  and  three  thousand  one  hundred  and  seventy-one  of  this 
act,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  twenty  dollars. 

For  the  trial  of  nn  issue  of  fact,  or  the  assessment  of  damages 
pursuant  to  section  one  hundred  and  ninety-four  «>f  this  act, 
thirty  dollars:  and,  where  the  trial  ne<'essarily  occupies  more  than 
two  days,  ten  dollars  in  addition  thereto. 

8G7 


^§8248-^  COSTS.  adl,t.l,a.3 

ARTICI^B  THIRD.    ' 

Miscellaneous  provisioris, 

%«.  8248.  Certificate  entitllDg  party  to  costs  or  increased  costs. 

8249.  Gosu  asalQBt  Infant  plaintiff;  collectible  of  guardian  ad  litem. 
8280.  Tbis  tiUe  not  to  affect  special  provisions  of  law. 


8a4S.  C«rttlle»te  entttllnff  j^rty  to  coats  or  inorei 
•oats. 

Where,  upon  the  trial  of  an  action,  the  title  to  real  property 
comeR  in  question,  or  any  fact  appears,  whereby  either  ijnrty 
becomes  entitled  to  costs,  or  to  the  increased  costs  specified 'iii 
section  3258  of  this  act,  the  judge  presiding  nt  the  trial,  or  the 
referee,  must,  upon  the  application  of  the  party  to  be  benefit  il 
thereby,  either  before  or  after  the  verdict,  report,  or  decisiou 
is  rendered,  make  a  certificate,  statijig  the  fact.  Such  a  certifi- 
cate is  the  only  competent  eyidence,  as  to  the  matter,  before  the 
taxing  officer. 

2  R.  S.  ess,  S  8  (2  Edm.  73). 

{  3249.  Costa  against  infant  plaintiff)  collectible  o£ 
ffaardlan  ad  liten&. 

Where  costs  are  awarded  against  an  infant  plaintilF,  they 
may  be  collected,  by  execution  or  otherwise,  from  his  guardian 
ad  litem,  in  like  manner  as  if  the  latter  was  the  plaintiff. 

Go.  Proc.,  9  316;  2  R.  S.  653,  SS  16  and  16.  Sea  f  468,  ante. 

I  8260.  This  title  not  to  affect  special  pro-risions  of  la'vr. 

This  title  does  not  affect  any  provision  contained  elsewhere 
in  this  act,  or  in  any  other  statute,  remaining  unrepealed  after 
this  chapter  takes  effect;  wherei>y  tue  award  of  costs  is  Rpecially 
regulated,  in  a  particular  case,  otherwist»  than  as  prescribed  in 
this  title. 

8CM 


c.  21.  t.  3  a.  1  COSTS.  §8351 

TITLE  II. 
Tizing  the  amount  of  ooata* 

Artie]*  1.  Sams  aUowed  as  costs;  dlsbarsements. 
2.  Taxation  of  costs. 

ARTICIiB   FIRST. 

8um9  allowed  as  costs;  disbursements, 

8ec.  8251.  Amount  of  costs  generally. 

3252.  Additional  allowance  to  plaintifF  In  foreclosure,  partition,  etc* 

3253.  Additional  allowance  to  either  party  In  dU&cult  cases,  etc. 

3254.  Allowances  under  tbe  foregoing  sections  limited. 

8255.  CkMts  upon  adjournment  of  trial. 

8256.  Dlsbarsements  to  be  Included  in  bill  of  costs. 

8257.  Increased  damages  not  to  carry  Increased  costs. 

3258.  When  defendant  entitled  to  Increased  costs. 

3259.  Increased  disbursements  not  allowed. 

3260.  Costs  upon  a  settlement. 

3261.  This  article  not  to  affect  special  provisions  of  law. 

I  8261.  [Am'd,  180S,  18MI,  19010  Amount  of  ooata  ffenerallTc 

Costs,  n warded  to  a  party  to  an  action,  must  be  at  the  fol- 
lowing rates: 

1.  To  the  plaintiff: 

For  all  proceedingB,  before  notice  of  trial,  in  an  action  speci- 
fied in  section  420  of  this  act,  fifteen  dollars;  in  every  other 
action,  twenty-five  dollars. 

For  each  additional  defendant  served  with  the  summons,  not 
exceeding  ten,  two  dollars;  and  for  each  neces.sary  defendant,  in 
excess  of  that  number,  served  with  the  summons,  one  dollar. 

For  procuring  the  appointment  of  a  guardian  or  guardian  ad 
litem,  for  one  or  more  infant  defendants,  ten  dollars. 

For  procuring  an  order  directing  the  service  of  the  summons  by 
publication  thereof,  or  personally,  without  the  state,  on  one  or 
more  defendants,  ten  dollars. 

For  procuring  an  injunction  order  or  an  order  of  arrest,  ten 
dollars. 

2.  To  the  defendant: 

For  all  proceedings  before  notice  of  trial,  except  as  otherwise 
prescribed  iu  this  article,  ten  dollars. 

3.  [Am'd,  1901.}    To  either  party: 

For  all  proceedings,  after  notice  of  trial,  and  before  trial,  ex- 
cept as  otherwise  prescribed  in  this  article,  fifteen  dollars. 

For  taking  the  deposition  of  a  witness  or  of  a  party,  as  pre- 
scribed in  section  eight  hundred  and  seventy,  section  eight  hun- 
dred and  seventy-one,  or  section  eight  hundred  and  ninety-three 
of  this  act,  ten  dollars. 

For  drawing  interrogatories,  to  be  annexed  to  a  commission,  or 
to  letters  rogatory,  issued  as  prescribed  in  sections  eight  hundred 
and  eighty-eight,  nine  hundred  and  twelve,  nine  hundred  and 
thirteen,  and  three  thousand  one  hundred  and  seventy-one  of  this 
act,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  twenty  dollars. 

For  the  trial  of  an  issue  of  fart,  or  the  assessment  of  damages 
pursuant  to  section  one  hundretl  and  ninety-four  of  this  act, 
thirty  dollars:  and,  wht»re  the  trial  necessarily  occupies  more  than 
two  days,  ten  dollars  in  addition  thereto. 

807 


%  8951  COSTS,  c  21.  t.  2.  a  1 

For  making  and  servingr  n  case,  twenty  dollars;  and,  when  the 
case  necessarily  contains  more  than  fifty  folios,  ten  dollars  in 
addition  thereto. 

For  making  and  serring  amendments  to  a  case,  twenty  dollars;. 

Upon  a  motion  for  a  new  trial,  upon  a  case,  or  an.  application 
for  judgment  upon  a  special  verdict,  the  same  sums  as  upon  aa 
appeal,  as  prescribed  in  subdirision  fourth  of  this  section. 

upon  any  other  motion,  or  upon  a  reference  specified  in  section 
three  thousand  two  hundred  and  thirty-six  of  this  act,  to  each 
party  to  whom  costs  are  awarded,  a  sum  fixed  by  the  court  or 
judge,  not  exceeding  ten  dollars,  besides  necessary  disbursements 
for  prinring  and  referee's  fees. 

Where  a  new  trial  is  had,  pursuant  to  an  order  granting  the 
same,  or  an  assessment  of  damages,  pursuant  to  section  one  hun- 
dred and  ninety-four  of  this  act,  is  had,  for  all  proceedings  after 
the  granting  of,  and  before  the  new  trial,  or  an  assessment  of 
damages,  pursuant  to  section  one  hundred  ninety-four  of  this  act, 
twenty-five  dollars. 

For  one  term  of  the  city  court  of  the  city  of  New  York,  at 
which  the  case  is  necessarily  on  the  calendar,  and  for  each  trial 
term  or  special  term,  of  the  supremo  court,  or  a  county  court,  not 
exceeding  five,  at  which  the  cause  is  necessarily  on  the  calendar, 
excluding  the  term  at  which  it  is  tried,  or  otherwise  finally  dis- 
posed of,  ten  dollars. 
L.  1901.  cb.  627.    In  effect  Sept.  1,  1901. 

4.  [Am*d,  1902.}  To  either  party,  upon  an  appeal  to  the  su 
preme  court  from  an  inf«^rior  court,  excepting  upon  an  appeal  to 
the  supreme  court  from  the  city  court  of  the  city  of  New  York: 
or  upon  an  appeal  to  the  appellate  division  of  the  supreme  court, 
or  to  the  supreme  court  from  the  city  court  of  the  city  of  New 
York,  taken  from  an  interlocutory  or  final  judgment,  or  from  an 
order  granting  or  refusing  a  new  trial,  rendered  or  made  at  a 
trial  term  of  the  supreme  court  or  of  the  city  court  of  the  city  of 
New  York;  or  upon  an  application  to  the  appellate  division  of  the 
supreme  court  for  a  new  trial,  or  for  judgment  upon  a  verdict. 
rendered  subject  to  the  opinion  of  the  court,  or  where  exceptions 
are  ordered  to  be  hoard,  in  the  first  instance,  at  a  term  of  the 
appellate  division  of  the  supreme  court:  before  argument,  twenty 
dollars.  For  argument,  forty  dollars.  For  each  term  of  the  ai>- 
peliate  division,  not  exceeding  five,  of  the  supreme  court,  at 
which  the  cause  is  necessarily  on  the  calendar,  excluding  the  term 
at  which  it  is  argued,  or  otherwise  finally  disposed  of;  ten  dollars. 
In  all  appeals  taken  under  section  thirty-one  hundred  and  eichty- 
nine  costs  awarded  to  the  successful  party  shall  not  exceed  ten 
dollars  in  addition  to  the  taxable  disbursements. 

L.  1902,  Ph.  615.  In  offoot    Sept.  1,  1902. 

5.  To  oithef  party,  spon  an  appeal  to  the  court  of  appeals: 
Before  argument,   thirty  dollars. 

For  argument,  sixty  dollars. 

For  each  term,  not  exceeding  ton,  at  which  the  cause  is  on  the 
calendar,  excluding  the  term  at  which  it  is  argued,  or  otherwise 
finally  disposed  of,  ten  dollars. 

Where  a  judgment  is  afllrmed  by  the  court  of  appeals,  the  court 
may,  in  its  discretion,  also  award  damages,  by  way  of  costs,  for 
the*  delay,  not  exceeding  ten  per  centum  upon  the  amonnt  of  the 
judgment;  or,  where  it^  was  rendered  upon  an  appeal,  upon  the 
amount  of  the  original  judgment. 

Co.  Proo..  M  307  and  315;  L.  IMMS,  ch.  M«.  In  effect  September  1,  18M; 
"*.   189C,  cb,  22«.  ^^ 
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{  3262.  Additional  allow^ance  to  plalAtM  im  foreoloaiire» 
partition,   etc. 

Where  the  action  is  brought  to  foreclose  a  mortgage  upon  real 
property;  or  for  the  partition  of  real  property;  or  to  procure  an 
adjudication  upon  a  will  or  other  instrument  in  writing;  or  to 
compel  the  determination  of  a  claim  to  real  property;  or  where* 
in  any  action,  a  warrant  of  attachment  against  property  haa 
been  issued;  the  plaintiff,  if  a  final  judgment  is  rendered  in  his 
favor,  and  he  recovers  costs,  is  entitled  to  recover,  in  addition 
to  the  costs  prescribed  in  the  last  section,  the  following  per- 
centages, to  be  estimated  upon  the  amount  found  to  be  due  upon 
the  mortgage;  or  the  value  of  the  property  partitioned,  affected 
by  the  adjudication  upon  the  will  or  other  instrument,  or  the 
claim  to  which  is  determined;  or  the  value  of  the  property  at- 
tached, not  exceeding  the  sum  recovered,  or  claimed;  as  the  case 
may  be. 

Upon  a  sum,  not  exceeding  two  hundred  dollars,  ten  per  centum. 

Upon  an  additional  sum,  not  exceeding  four  huudred  dollars, 
five  per  centum. 

Upon  an  additional  sum,  not  exceeding  one  thousand  dollars, 
two  per  centum. 

Where  such  an  action  is  settled  before  judgment,  the  plaintiff 
is  entitled  to  a  percentage  upon  the  amount  paid  or  secured  upon 
the  settlement,  ut  one-half  of  those  rates.  In  an  action  to  fore- 
close a  mortgage  upon  real  property,  whore  a  part  of  the  mort- 
gage debt  is  not  due.  if  the  final  judgniont  directs  the  sale  of 
the  whole  property,  as  prescribed  in  section  1037  of  this  act,  the 
percentages,  specified  in  this  section,  must  be  computed  upon  the 
whole  sum,  unpaid  upon  the  mortgage.  But  if  it  directs  the  sale 
of  a  part  only,  as  prescribed  in  section  1(>30  of  this  act,  they 
must  be  computed  upon  the  sum  actually  due;  and  if  the  coiirt 
thereafter  grants  an  order,  directing  the  sale  of  the  remainder, 
or  a  part  thereof,  the  percentages  must  be  computed  upon  the 
amount  then  due;  but  the  aggregate  of  the  percentages  shall 
not  exceed  the  sum,  which  would  have  been  allowed,  if  the  entire 
sum  secured  by  the  mortgage  had  been  due,  when  finul  judgment 
was  rendered. 
Oo.  Proc.,   a  308  and  309.     Be«  Bal«  45. 

I  »2R8.  [AmNI,  1S»6,  1898,  18f>0.  l»Oa,  1009.'^  Additional 
allo^'anee  to  either  party  In  difllcalt  and  certain  other 
cases. 

In  an  action  brought  to  foreclose  a  mortgage  upon  real  property 
or  for  the  partition  of  real  property,  or  in  a  dilllcult  and  extraor- 
dinary ease,  (where  a  defense  has  been  interposed  in  an  action), 
or.  exeept  in  tlie  first  and  second  judicial  districts,  in  a  special 
j>roceeding  by  certiorari  to  review  an  assessment  under  article 
thirteen  of  the  tax  law,  and  the  acts  amending  the  same,  the 
court  may  also,  in  its  discretion,  award  to  any  party  a  further 
sum,  as  follows: 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  exceeding 
two  and  one-half  jxt  centum  upon  the  siun  due,  or  dainiod  to 
be  due  upon  tb^  mortgage,  nor  the  aggregate  stim  of  two  ir.m- 
dred  (hillars. 

2.  In  any  action,  or  special  proceeding,  specified  in  this  section, 
where  a  defensi*  lias  been  interposed,  oi  in  an  action  for  the 
partition  of  real  proi)erty,  a  snni  not  exceeding  five  p'^r  centum 
upon  the  sum  rocovere<l  or  clainjcd,  or  the  value  of  tiie  subject 
matter  involved. 

Id..  1  309:  L.  ISnn.  rh.  r,7t  ;  L.  1898,  ch.  61:  L.  1«<00.  rh.  290:  1..  1003, 
Ch.  aifi.  .Xm'rl  bv  T..  I'M'i).  rh.  r,"^,  S  3.  St  notr  <■«»  oi  lotes  of  Boari* 
oT    Statutur)     Consul  Ida  tlun    at    tnrl    rf    ■x^o      So(    Rule    45. 
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I  8264.  AlloiiraA«e«  uAder  tbe  toremoinm  ■eetlons  limited. 

But  all  the  sums  awarded  to  the  plaintiff,  as  prescribed  in 
section  3252  of  this  act,  or*to  a  party  or  two  or  more  parties 
on  the  same  side,  as  prescribed  in  the  last  sentence  of  section 
8251  of  this  act,  and  in  subdivision  second  of  the  last  section, 
cannot  exceed,  in  the  aggregate,  two  thousand  dollars. 

Oo.  Proc.,  i  300. 

I  8266.  [Am'd,  1806.]     Coats  upon  adjournment  of  trial. 

Where  an  application  is  made  to  a  court  or  a  referee,  to  ad- 
journ a  trial,  the  payment  to  the  adverse  party  of  a  sum  not 
exceeding  ten  dollars,  or^  in  the  city  court  of  the  city  of  New- 
York,  a  sum  not  exceeding  five  dollars,  besides  the  fees  of  his 
witnesses,  and  other  taxable  disbursements,  already  made  or 
Incurred,  which  are  rendered  ineffectual  by  the  adjournment,  may 
be  required,  as  a  condition  of  granting  the  adjoilrnment. 
Id.,  I  814;  L.  18S3,  ch.  617,  part  of  i  4;  L.  1895,  ch.  046. 

S  8266«     [Am'd,   1896.]     Disbursements   to   be  included   in 
bill  of  costs. 

A  party  to  whom  costs  are  awarded  in  an  action  is  entitled 
to  include  in  his  bill  of  costs  his  necessary  disbursements  as  fol- 
lows: The  legal  fees  of  witnesses  and  of  referees  and  other  ofla- 
cers;  the  reasonable  compensation  of  commissioners  taking  de- 
positions; the  legal  fees  for  publication  where  publication  is 
directed  pursuant  to  law;  the  legal  fees  paid  for  a  certified  copy 
of  a  deposition,  or  other  paper,  recorded  or  filed  in  any  public 
office,  necessarily  used  or  obtained  for  use  on  the  trial;  copies 
of  opinions  and  charges  of  judges;  the  reasonable  expenses  of 
printing  the  papers  for  a  hearing,  when  required  by  a  rule  of 
the  court;  prospective  charges  for  the  expenses  of  entering  and 
docketing  the  judgment;  and  the  sheriff's  fees  for  receiving  and 
returning  one  execution  thereon,  including  the  search  for  prop- 
erty and  such  other  reasonable  and  necessary  expenses,  as  are 
taxable,  according  to  the  course  and  practice  of  the  court,  or  by 
express  provision  of  law.  Searches  affecting  property  situate  in 
any  county  in  which  the  office  of  county  clerk  or  register  is  a 
salaried  one,  when  made  and  certified  to  by  title  insurance,  ab- 
stract or  searching  companies,  organized  and  doing  business  under 
the  laws  of  this  State,  may  be  used  in  all  actions  or  special  pro- 
ceedings in  which  official  searches  may  be  used,  in  place  of  and 
with  the  same  legal  effect  as  such  official  searches,  and  the 
expenses  of  searches  so  made  by  said  companies  shall  be  taxable 
at  rates  not  exceeding  the  cost  of  similar  official  searches. 

Id.,   S  311,  am'd;  li.    1895.  ch.   331. 

I  8267.  Increased  damages  not  to  carrx  increased  costs. 

A  plaintiff,  who  recovers  double  or  other  increased  damages, 
does  not  thereby  become  entitled  to  more  than  single  costs;  ex- 
cept where  it  is  otherwise  specially  prescribed  by  law. 
3  R.  8.  616.   I  23  (2  Edm.  640). 

S  8268.  ^'hen  aefendant  entitled  to  increased  eosts. 

In  either  of  the  following  cases,  a  defendant,  in  whose  favor 
a  final  judgment  is  rendered,  in  an  action  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  recover  a 
chattel;  or  a  final  order  is  made,  in  a  special  proceeding  insti- 
tuted by  a  State  writ,  is  entitled  to  recover  the  costs,  prescribed 
in  section  3251  of  this  act,  and,  in  addition  thereto,  one-half 
thereof: 
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1.  Where  the  defendant  is  or  was  a  public  officer,  appointed 
or  elected  under  the  authority  of  the  State,  or  a  person  specially 
appointed,  according  to  law,  to  perform,  the  duties  of  such  an 
officer;  and  the  action  or  special  proceeding  was  brought  by 
reason  of  an  act,  done  by  him  by  yirtne  of  his  office,  or  an  alleged 
omission  by  him,  to  do  an  act,  which  it  was  his  official  duty  to 
perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reason  of  an  act  done,  by  the  command  of  such  an  officer  or 
person,  or  in  his  aid  or  assistance,  touching  the  duties  of  the 
office  or  appointm^t. 

3.  Where  the  action  was  brought  against  the  defendant,  for 
taking  a  distress,  making  a  sale,  or  doing  any  other  act,  by  or 
under  color  of  authority  of  a  statute  of  the  State. 

But  this  section  does  not  apply,  where  an  officer,  or  other  per- 
son,  specified   herein,   unites  in   his   answer   with   a   person   not 
entitled  to  such  additional  costs. 
2  R.   8.  616.  I  24. 

§  3269.  Increased  disbursements  not  allo^red. 

The  increase,  specified  in  the  last  section,  does  not  extend  to 
the  disbursements;  and  an  officer,  witness,  or  juror,  is  not  enti- 
tled to  any  other  fees  in  the  action,  except  the  single  fee  allowed 
by  law  for  his  services.     ^ 
Id.,   i  26.  am*d.  ^ 

8  3260.  Costs  npon  a  settlen&ent. 

Where  an  action,  specified  in  section  3228  of  this  act,  is  settled 
before  judgment,   no  greater  sum   shall   be  demanded  as   costs, 
than  at  the  rates  prescribed  by  section  32J)1  of  this  act. 
Co.   Proc..   I  322. 

i  8261.  This    article    not   to   affect    special    provisions    of 
la-vr. 

This  article  does  not  affect  any  provision  contained  elsewhere 
in  this  act,  or  in  any  other  statute  remaining  unrepealed  after 
this  act  takes  effect,  whereby  the  amount  of  costs  is  specially 
fixed,  in  a  particular  case,  otherwise  than  as  prescribed  in  this 
article. 

871 


g§  8262-65  COSTS.  c.  21,  t.  3,  a.  9 

ARTIOliEl  SBGOND. 

TaoBotion  of  costs. 

flac.  8282.  Gosta;  liow  taxed.     Allowancea.  etc.;  Imw  oomputad. 
8268.  Notice  or  taxation. 
8264.  Relaxation. 
3265.  ReTlew  of  taxation. 
8286.  Duty  of  taxing  officer. 
3267.  AflldaTit  reapectlng  dlabaraementa. 

I   3202.    Coats  I   IkO'rr   taxed.    Allo^v»noe«t    ete,^   hour    com* 
puted. 

Costs  mast  be  taxed  by  the  clerk,  upon  the  application  of  the 
party  entitled  thereto;  except  that  the  court  may  direct,  that 
interlocutory  costs,  or  costs  in  a  special  proceeding,  be  taxed  by 
a  judge.  The  clerk  must  insert,  in  the  judgment  or  final  order, 
the  amount  of  the  costs,  as  taxed.  In  a  case  where  the  costs 
are  in  the  discretion  of  the  court,  the  report  or  decision,  or  the 
direction  of  the  court  for  final  judgment,  upon  a  default,  or 
after  a  jury  trial,  must  specify  which  party  or  parties  are  enti- 
tled to  costs;  but  the  amount  of  the  costs  must  be  ascertained 
by  taxation.  The  allowance,  specified  in  section  3252  of  this 
act,  must  be  computed  by  the  clerk  upon  the  taxation;  but  the 
value  of  property,  required  to  be  ascertained  for  that  purpose, 
must  be  ascertained  by  the  court,  unless  it  has  been  fixed  bv 
the  decision  or  report,  or  by  the  verdict  of  the  jury,  upon  whicn 
the  final  judgment  is  entered;  except  that,  in  case  of  actual  par- 
tition, it  must  be  determined  by  the  commissioners. 

Go.   Proc.,   i>art  of   SI  811    and  809. 

I  8263.  If oilce  of  taxation. 

Costs  may  be  taxed,  upon  notice  to  the  attorney  for  each  ad- 
verse party,  who  has  appeared,  and  is  interested  in  reducing  the 
amount  thereof.  Notice  of  taxation  must  be  served,  not  less 
than  five  days  before  the  taxation;  unless  the  attorneys,  serving 
and  served  with  the  notice,  all  reside,  or  have  their  offices,  in 
the  city  or  town,  where  the  costs  are  to  be  taxed;  in  which  case, 
a  notice  of  two  days  is  sufficient.  A  copy  of  the  bill  of  costs, 
specifying  the  items,  with  the  disbursements  stated  in  detail, 
must  be  served  with  the  notice  of  taxation. 

Id.,  i  811. 

I  3264.  Retaxatlon. 

Costs  may  also  be  taxed  without  notice.  But  where- 
they  are  so  taxed,  notice  of  retaxatlon  thereof  must  imme- 
diately afterwards  be  given  as  prescribed  in  the  last  section, 
by  the  party  at  whose  instance  they  were  taxed;  in  default 
whereof,  the  court  must,  upon  the  application  of  a  party  entitled 
to  notice,  direct  a  retaxation,  with  costs  of  the  motion,  to  be 
paid  by  the  party  in  default.  The  court  may,  in  its  discretion, 
upon  the  ap-jlicntion  of  a  party  interested,  direct  a  retaxation  of 
costs  at  any  time.  Any  sum,  deducted  upon  a  retaxation,  must 
be  credited  upon  the  execution,  or  other  mandate  issued  to  en- 
force the  judgment. 

f  3265.  Review  of  taxation. 

A  taxation  or  a  retaxation  may  be  reviewed  by  the  court,  upon 
a   motion   for   a   new   taxation.     The  order,   mnde   upon   such  a 
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motion,  may  allow  or  disallow  any  item,  objected  to  before  the 
taxing  officer,  in  which  case,  it  has  the  effect  of  a  new  taxation; 
or  it  may  direct  a  new  taxation  before  the  proper  officer,  specify- 
ing the  grounds  or  the  proof,  upon  which  the  item  may  be  allowed 
or  disallowed  by  him. 

I  3266.  Duty  of  taxing  ollleer. 

An  officer,  authorized  to  tax  costs  in  an  action  or  a  special 
proceeding,  must,  whether  the  taxation  is  opposed,  or  not,  exam- 
ine the  bills  presented  to  him  for  taxation;  must  satisfy  himself 
that  all  the  items  allowed  by  him  are  correct  and  legal;  and 
must  strike  out  all  charges  for  fees,  other  than  the  prospective 
charges  expressly  allowed  by  law,  where  it  does  not  appear  that 
the  services,  for  which  they  are  charged,  were  necessarily  per- 
formed. 

3  R.  8.  6BS,  I  5  (2  Bdm.  672). 

I  3267.  AAdaTit  respeotlnfT  dlabiir»emeiats« 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  affidavit,  stating  the  number  of  days  of  his  actual 
attendance;  and,  if  travel  fees  are  charged,  the  distance  for 
which  they  are  allowed.  A  charge,  for  a  copy  of  a  doenment 
or  paper,  cannot  l>e  allowed,  without  an  affidavit,  stating  that 
it  was  actually  and  necessarily  used,  or  was  necessarily  obtained 
for  use.  An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be 
allowed,  in  any  case,  unless  it  is  verified  by  affidavit,  and  appears 
to  have  been  necessarily  incurred,  and  to  be  reasonable  in  amount 

Id.,  {  T;  0».  Proo.,  part  of  f  811. 
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TITLB  m. 

Security  for  costs. 


8968.  When  defendant  may  require  ■eenrltj  fee 

8209.  Id.;    after    action    commenced. 

8270.  Tbe  last 'two  tectlens  Qoallfled. 

8271.  Id.:  In  actions  hf  and  against  executors,  etc. 
8872.  Order  to  glre  secorltr. 

8273.  BeqalBltea  of  vnderUklng. 

3274.  Notice  of  exception;  Id.  of  lastldcation. 

8275.  Justlflcatlon  of  snreUes.      ▲Ilowance  ef  nndertaklas 

8276.  Order   to  glTe   additional  security.    Proceedings. 
^«9                   3277.  Effect  of  failure  to  obey  order  to  glTO  security. 

3278.  UabUlty  of  attorney  for  costs  In  certain  acUons. 

8279.  ThU  UUe  applies  to  special  prooeedlngs. 

1  3208.  [AmM,  1891^  1004,  1810.1  Wlien  defeaditiat  msiy 
require  ■ecarlty   for  eomtm» 

The  defendant,  !n  an  action  bronght  in  a  court  of  record,  may 
require  security  for  costs  to  be  ^iveu,  as  prescribed  in  this  titUs 
where  the  plaintiff  was,  when  the  action  was  commenced,  either 

1.  A  person  residing  without  the  state;  or,  if  the  action  is 
brought  in  a  county  court,  except  in  the  counties  of  Albany, 
Kings,  Queens  and  Richmond,  or  in  the  city  court  of  the  city 
of  New  iork,  the  city  court  of  Yonkers,  or  the  city  court  of 
Albany,  residing  without  the  city  or  county,  as  the  case  may  be, 
wherein  the  court  is  located;  or 

2.  A  foreign  corporation;  or 

3.  A  person  imprisoned  under  execution  for  a  crime;  or 

4.  The  official  assignee  of  a  person  so  imprisoned;  the  official 
assignee  or  official  trustee  of  a  debtor;  or  an  assignee  in  bank- 
ruptcy; where  the  action  is  brought  upon  a  cause  of  act  ion, 
arising  before  the  assignment,  the  appointment  of  the  trustee, 
or  the  adjudication  in  bankruptcy. 

2  R.  8.  620,  J  1  (2  Edin.  6t4):  L.  1801,  cli.  170;  L.  1004,  dh.  624;  t..  1010. 
ch.  118.     In  effect  Sept.  1,  1010. 

I  824IO.  Id.f  After  action  oommenoed. 

The  defendant,  in  a  like  action,  may  require  security  for  costc 
to  be  given,  where,  after  the  commencement  of  the  action,  th* 
plaintiff  either 

1.  Ceases  to  be  a  resident  of  the  State;  or,  where  vue  action 
is  brought  in  either  of  the  local  courts  specified  in  subdiTision 
first  of  the  last  section,  ceases  to  be  a  resident  of  the  city  or 
county,  as  the  case  may  be,  wherein  the  court  is  located;  or 

2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his  debts,  or 
exonerated  from  imprisonment,  pursuant  to  a  law  of  the  State, 
or  of  the  United  States;  or 

3.  Is  sentenced  to  the  State  prison,  for  a  term  le««  than  for  hfe. 

Id. 

I  8270.  The  last  two  sections  analllled. 

In  a  case  specified  in  either  of  the  last  two  sections,  if  there 
are  two  or  more  plaintiflFs,  the  defendant  cannot  require  eecuri^ 
for  costs  to  be  given,  unless  he  is  entitled  to  require  it  of  all  the 
plaintiffs. 

*  So  fn  original. 

»74 


c.  21,  t.  8  SECURITY  FOft  COSTS.  §§  3271-75  ^ 


.   I  8271.  Id.  I  im  AetloiM  by  »Ad  «v«ln«t  •xeewtorsy  ete* 

In  an  action  by  or  against  an  executor  or  adminiBtrator,  in  hU 
representative  capacity,  or  the  trustee  of  an  express  trust,  or  a 
person  expressly  authorized  by  statute  to  «ue,  or  to  be  sued;  or 
by  an  official  assignee,  the  assignee  of  a  receiver,  or  the  com- 
mittee of  a  person  judicially  declared  to  be  incompetent  to 
manage  his  affairs;  the  court  may,  in  its  discretion,  require  the 
plaintiff  to  give  security  for  costs. 

Go.  Proc.,  part  of  ft  317;  L.  1874,  ch.  446,  S  6. 

1  3272.  Order  to  fflve  seearlty.  CZo-v^^  /r^^- 

Where  security  for  costs  is  required  to  be  given,  the  court  in  <^>J4 
which  the  action  is  pending,  or,  except  in  a  case  specified  in  the 
last  section,  a  judge  thereof,  upon  due  proof,  by  affidavit,  of  the 
facts,  must  make  an  order  requiring  the  plaintiff,  within  a  time 
specified,  •  either  to  pay  into  court,  the  sum  of  two  hundred  and 
fifty  dollars,  to  be  applied  to  the  payment  of  the  costs,  if  any, 
awarded  against  him,  or,  at  his  election,  to  file  with  the  clerk 
an  undertaking,  and  to  serve  a  written  notice  of  the  payment  or 
of  the  filing  upon  the  defendant's  attorney;  and  staying  r.11  other 
proceedings,  on  the  part  of  the  plaintiff,  except  to  review  or  va- 
cate the  order,  until  the  payment  or  filing,  and  notice  thereof, 
and  also,  if  an  undertaking  is  given,  the  allowance  of  the  same. 

2  R.  S.  020,  part  of  S  8  (2  Bdm.  644). 

ft 

i  3273.  Reqiilsttes  of  andertaklngr. 

The  undertaking,  specified  in  the  last  section,  must  be  executed 
to  the  defendant  by  one  or  more  sureties,  and  must  be  to  the 
effect  that  they  will  pay,  upon  demand,  to  the  defendant,  all 
costs  which  may  be  awarded  to  him  in  the  action,  not  exceeding 
a  sum,  specified  in  the  undertaking,  which  must  be  at  least  two 
hundred  and  fifty  dollars. 

Id.,  f  4.  am'd;  L.  1876.  ch.  SOS. 

I  3274.  Notice  of  exception;  Id.  of  Jnatf&«»tl«n. 

Within  ten  days  after  service  of  the  notice  of  filing  the  under- 
taking, the  defendant  may  serve  upon  the  plaintifiTs  attorney 
a  notice  that  he  excepts  to  the  sureties  therein.  Within  ten  davs 
after  service  of  such  a  notice,  the  plaintiff  must  serve,  upon  the 
defendant's  attorney,  a  notice  of  the  justification  of  the  same  or 
new  sureties  before  a  judge  of  court,  or  a  county  judge,  at  a 
specified  time  and  place;  the  time  to  be  not  less  than  five  nor 
more  than  ten  days  thereafter,  and  the  place  to  be  within  the 
county  where  the  action  is  triable. 

Id.,  SS  5  and  6.  am'd. 

I  3275.  Jaatlflo«tion  of  siiretie*.  AlIow»nee  of  «nd«r« 
taklnff. 

Section  580  of  this  act  applies  to  the  justification  of  the  sure- 
ties. Where  the  judge  finds  the  sureties  sufficient,  he  must  annex 
the  written  examination,  if  any.  to  the  undertaking,  indorse  his 
allowance  thereon,  and  cause  them  to  be  filed  with  the  clerk. 
Where  the  defendant  fails  duly  to  except  to  the  sureties,  the  un- 
dertaking is  deemed  allowed,  and  must  be  indorsed  and  filed  ill 
like  manner. 

Jd..  If  B  and  6.   am'd;  L.   1875.  rh.   806. 
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i  3276.  [AiuMy  1881.]  Order  to  fflire  additional  ncvinrltr 
Prooeedlns*** 

At  any  time  after  the  allowance  of  an  undertaking,  given  pn^ 
Buant  to  such  an  order,  or  as  prescribed  in  section  3278  of  this 
act«  or  after  notice  of  the  payment  into  court  made  pursuant  to 
such  an  order,  the  court,  or  a  judge  thereof,  upon  Batisfactory 
proof,  by  affidavit,  that  the  sum  specified  in  the  undertakinfr, 
or  the  amount  of  such  payment,  is  insufficient;  or  that  one  or 
more  of  the  sureties  have  died,  or  become  insolvent,  or  that  his 
or  their  circumstances  have  become  so  precarious  that  there  ia 
reason  to  apprehend  that  the  undertaking  is  insufficient  for  the 
security  of  the  defendant;  must  make  an  order  requiring  the 
plaintiff  to  give  an  additional  undertaking,  or  make  an  additional 
payment  into  court.  The  last  four  sections  apply  to  such  an  or- 
der, and  to  the  undertaking  given,  or  payment  made,  pursuant 
thereto. 

L.  1801,  cb.   161. 

i  3277.  Effeot  of  failure  to  obey  order  to  fflve  secarltir. 

Where  the  plaintiff  fails  to  comply  with  an  order,  made  as  pre- 
scribed in  this  title,  or  to  procure  the  pUowance  of  an  undex^ 
taking  given  pursuant  to  such  an  order,  the  defendant  is  entitled 
to  a  judgment  dismissing  the  complaint,  and  in  bis  favor  for 
costs.    The  defendant  may  apply  therefor,  as  upon  a  motion. 

2  R.  S.  620,  §  4,  am'd;  L.  1876,  ch.  305. 

I  3278.  liiabillty  of  attorney,  for  costs  la  eertala  aetlona. 

Where  a  defendant  is  entitled  to  require  security  for  costs,  as 
prescribed  in  section  3268  of  this  act,  the  plainti^'s  attorney  is 
liable  for  the  defendant's  costs,  to  an  amount  not  exceeding  one 
hundred  dollars,  until  security  is  given,  as  prescribed  in  this  title. 
The  plaintiff's  attorney  may  relieve  himself  from  that  liability, 
although  the  defendant  may  not  require  security  for  costs  to  be 
given,  by  filing  and  procuring  the  allowance  of  an  undertaking, 
as  if  an  order  had  been  made  as  prescribed  in  section  3272  o^C 
this  act. 

Id.,  §8  7  and  8. 

I  8279.  Tbis  title  applies  to  special  prooeediass. 

The  foregoing  sections  of  this  title  apply  to  a  special  proceed* 

tng  instituted  in  a  court  of  record,  in  like  manner  as  to  an  action; 

for  which  purpose,  the  prosecuting  party,  other  than  the  people^ 

or,  where  the  special  proceeding  is  instituted  in  the  name  of  the 

people  upon  the  relation  of  a  private  corporation  or  individual 

tb'-  relator,  is  deemed  a  plaintiff,  and  the  adverse  party,  a  -^^ 

ft^^ant. 
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I 

TITIJB  IV. 

General  provisions  relating;  to  f eeSi 

Sec.    3280.  Taking   fpi>M   luit    pnvseriliofl   by   luw,    prohibited. 
8281.  Id. ;     for  servh-es  uot   retidor»»d,   oxcept*   etc, 
32S2.   IN-nalty    for   i-xtortlon. 

3283.  Clerk  of  court  of  iipiiealM  to  account  for  and  pay  OTer  ttUL 
32.H4.    IRoiK'alcd.J 

8285.  Certain   county   clerks   and   registers   must   accoont   for  fees. 
32sri.  (ipnernl    proTiKlon.s   uk    to   teen,   etc.,    to  be  accounted  for. 

3287.  1'\h^8   of   certain   offleerH   to   be   taxed   uixm   demand. 

3288.  Parties,   attorneys,    etc.,    when  not   allowed  teen. 
32S0.  No    fee    for    ndmiiilKteriug    certain    oflSclal    oaths. 

3290.  Certain    Henrches   to  l)e   gratuitouM. 

3291.  Officer,    etc..    may   charge   fee   paid    for   oath,    postage,    etc. 
3202.  Id.;   his  feen,  etc.,  to  lie  paid  before*  required  to  transmit  papers. 

3293.  Provision    whore    printers    in    county   refuse   to   publish. 

3294.  Affidavit   of    refunal    to   publish,    etc. 

3295.  Comptroller    to   audit   certain    charges. 

I  a2«o.  [Repealed  by  L.  1000,  chs.  X)  and  51.  See  Consoli- 
dated  I>aw.s,  tits.  Jiidin'arj'  Law,  §  2r)2,  Public  Officers  Law, 
S(h.] 

fl  3281..3282.  [Repealed  by  U  19(«),  eh.  51.  See  Consoli- 
dated Laws,  tit.  I'ublic  Ollicera  Law,  §  t»7.  ] 

S  .^M.3.  [Repealed  by  L.  10(X),  ch.  :r>.  See  Consolidated  Laws, 
lit.  Judiciary  Law,  §  250] 

i  .1284.  [Repealed  .Tan.  1,  180C;  L.  1805,  ch.  04fi.] 

S  3285.  [Repeated  by  L.  1900,  ch.  10.  See  Consolidated  Laws, 
tit.  County  Law,  §  101.] 

I  ,128«.  [Repealed  by  L.  1000,  ch.  51.  See  Consolidated  Laws, 
tit.  Tublic  Officers  Law,  §  70.] 

1  ,1287.  rATn*cl,  1805.]  Fee*  of  certain  ofllcerii  to  be 
tnxecl   upon  demand. 

Kach  county  clerk  or  rejrister  of  deeds,  who  claims  any  fees 
by  virtue  of  his  i)ffice;  and  each  sheriff  or  coroner,  who,  upon  the 
collection  of  an  e.xecution,  or  the  settlement,  either  before  or 
after  judgment,  of  an  action  or  a  special  proceeding,  claims  any 
fees,  which  have  not  been  taxed;  must,  upon  the  written  demand 
of  the  person  liable  to  nay  the  same,  cause  them  to  be  taxed 
within  the  county,  upon  notice  to  the  person  making  the  de- 
mand, by  a  justice  of  the  supreme  conrt.  or  the  county  judj^e. 
After  such  a  demand  is  made,  the  officer  cannot  collect  his  fees, 
until  they  have  been  so  taxed. 

2  R.  S.  6R2,  M  1  and  2  (2  Edm.  671):  U  1844.  cb.  127,  f|  2  and  3 
(4    Edm.    694)  ;    L.    ISO.-S,    ch.    940. 

i  3288.  PartieM,  attorneyn,  etc.,   when   not  allowed   fees. 

A  party  to  an  action  or  a  special  proceeding  is  not  entitled  to 
a  fee.  for  attending?  as  a  witness  therein,  in  his  own  behalf,  or 
in  behalf  of  a  party  who  pleads  jointly,  or  is  united  in  interest, 
with  him;  and   an  attorney  or  counsel,   in  an  action   or  special 
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proceeding,  is  uot  eutitled  to  a  fee,  for  attendiug  as   a   "witne^ss 
therein,  in  behalf  of  his  client. 

See   2    R.    S.    631.    f    15    (2   Edm.    671.) 

I  328».  [Repealed  by  L.  1909,  cb.  51.    See  Consolidated  Laws, 
tit.  Public  Officers  Law.  §  09.] 

f  820«.  f  Repealed  by  L.  1909,  ch.  23.  See  Consolidated  T^aws, 
tit.   Executive  Law,  §  84.] 

S  32»l.  [Repealed  by  L.  1909,  ch.  51.  See  Consolidated  Laws, 
tit.  Public  Officers  Law,  §  08.] 

I  S202.  Id.  I  hlM  feeH,  etc.,  to  be  paid  before  reqnlre-d  to 
tranMiiftIt  paper. 

Each  provision  of  this  act,  requiring  a  judge,  clerk,  or  other 
officer  to  transmit  a  paper  to  another  officer,  for  the  beneiit  of 
a  party,  is  to  be  construed  as  requiring  the  transmission  only  at 
the  request  of  the  person  so  to  be  benefited,  and  upon  payment 
by  him  of  the  fees  allowed  by  law  for  the  paper  transmitted,  or 
any  copy  or  certificate  connected  therewitu,  and  the  expenses 
specified  in  the  last  section. 

L.    1876,   ch.    449,    §    12. 

1  :t20.3.  ProvlMlon  Trl&ere  printers  in  connty  refuse  to 
pnblifih. 

If  the  proprietor  of  each  newspaper,  published  in  a  city  or 
county,  in  wliich  any  notice,  order,  citation,  or  other  paper  is 
required  by  law  to  be  published,  refuses  to  publish  the  same, 
for  the  fees  prescribed  by  law  for  the  publication,  it  may  be  pub- 
lished in  the  newspaper,  printed  at  Albany,  in  which  legal  no- 
tices «re  required  bv  law  to  be  published.  If  it  is  required  by 
law  to  be  published  in  that  newspaper,  and  also  in  another  news- 
paper published  in  a  city  or  county,  and  the  proprietor  of  each 
newspaper  in  that  city  or  county  refuses  to  publish  it  for  the  fees 
so  prescribed,  it  may  be  published  in  the  newspaper,  published 
nearest  to  the  place,  where  a  person  is  required  to  appear,  or 
where  an  act  is  to  be  done,  pursuant  thereto,  the  proprietor  of 
which  will  publish  the  same,  for  those  fees.  Publication,  made 
as  prescribed  in  this  section,  is  as  valid,  as  if  it  was  made  in  the 
city  or  county,  where  the  publication  thereof  is  so  required  by 
law. 

2  R.    S.   C4S.    H    16   and  47    (2  Edm.   667). 

S   .S204.   Alildnvit   of  refoaal  to  pnbliiili,  etc. 

Where  publication  is  made,  as  prescribed  in  the  last  section, 
elsewhere  than  in  the  city  or  county  where  it  is  otherwise  re- 
quired by  law  to  be  made,  the  affidavit  of  publication  must 
either  be  accompanied  with  an  affidavit,  or  contain  a  statement, 
to  the  effect  that  an  application  to  publish  the  adverti.semGnt 
was,  before  such  publication,  made  to  the  proprietor  of  each 
newspaper  published  in  the  city  or  county:  that  the  amount  of 
the  legal  fees  for  such  publication  was  at  the  same  time  tendered; 
and  that  the  application  was  refused.  Such  an  affidavit  is  pre- 
sumptive evidence  of  the  facts  stated  therein. 
2  R.  8.  648,  i  49. 

S  3296.  [Repealed  by  L.  1909,  ch.  58.    See  Consolidated  Laws, 
tit.  State  Finance  Law.  |  40.  J 
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TITLB  V. 
Sums  allowed  as  fees. 


action   for  partitloB   et 


Sec.  3296.    Referee's  fees   generally. 

3297.  Id. ;    upoD    sales   of   real  property. 

3298.  Fees  for  oaths   and   acknowledgments. 
3209.    Surveyors'    and    commlMsiouers'    fees,    In 

dower,    «tc 

Fees  of   tbe  clerk  of  the  court  of  appeals. 

Clerk's  fees  In  civil  actions  generally. 

The   last   section    qualified. 

Clerk's   fees  upon  naturalization. 

Fees   of   county   clerks   generally. 

Certain    proTisloas   not   affected   by   tbe    huA   section. 

Been  of  register  and    other   clerks. 
330Ga.  Fi-cs  of  county  clerk  for  entries  of  moneys  deposited  with  county 
treasurer. 

Sheriff's   fees. 

The   last   section   qualified.  , 

Id. ;   how  collected. 

Coroner's   fees. 

Stenographer's   fees. 

Compensation   of  deputy  sheriffs  and  constables  attending  comrts. 

Fees  of   trial   jurors. 

Supervisors   may   make   allowance   to  grand   and   trial   Jurors. 

id. :   extra   pay   upon    protrarrted   trials. 

Jurors*   fe<*s  in  special  proceedings. 

Fees  of  printers. 

Witnesses'    t&.tt  generally. 

Id. ;   on   deposition    to  be  used  in   another  atat^ 

Becslvor's    coram Ivslons. 

Fees  of  ooiuity  treasurer,   and  chamberlain  of  New  York. 

Fees   of  a   Justice  of   the   peace. 

Constable's    fees. 

Id. :  afililavit   upon  claim   tor  travel   fees. 

Justice's   court,   fees  upon   <i  commission.  * 

Id. ;    Jurors'    ffes. 

Id. ;  witnesses'    fees. 

Id. ;  fees   to  be   paid   before  services   rendered. 

Id. ;  by   whom   fpcs   to  be  j)aid. 

Certain   special   provisions   excepted    from   this   title. 

Provision   as   to  change   in   fees. 
3331a.  Presentation    of   claims   by   Jurors   and   dlspoeitioa   of   anclaimdd 

3332.    This   title  applies    to   civil   cases   only. 
I  3290.   [Am'd,   1890.]     Referee**  fees  generally. 

A  referee,  in  an  action  or  a  special  proceeding  brought  in  a 
court  of  record,  or  in  a  special  proceeding,  taken  as  prescribed 
in  title  twelve  of  chapter  seventeen  of  this  act,  is  entitled  to 
ten  dollars  for  each  daj'  spent  in  the  business  of  the  reference; 
unless  at  or  before  the  commencement  of  the  trial  or  hearing, 
a  different  rate  of  compensation  is  fixed,  by  the  consent  of  the 
parties,  other  than  those  in  default  for  failure  to  appear  or  plead, 
manifested  by  an  entry  in  the  minutes  of  the  referee,  or  other- 
wise in  writing,  or  a  smaller  compensation  is  fixed  by  the  court 
or  judge  in  the  order  appointing  him. 

Co.  Proc.,  I  318,  am'd.     In  effect  March  11,  1896.     h,   1896,  cb.  90. 


3300. 
33^. 
3302. 
3309. 
3301. 
3405. 
3¥0U. 


3307. 
3808. 
3309. 
3310. 
3311. 
3312. 
3313. 
3314. 
3315. 
3310. 
3317. 
3318. 
3319. 
3320. 
S321. 
3322. 
3323. 
3324. 
3325. 
3326. 
3.327. 
8328. 
3329. 
S3.S0. 
3331. 


%  3297.    tAm'd,    1805.]     Id.;   «pon  sales   of  real   property. 

The  fees  of  a  referee  appointed  to  sell  real  property  pnrsuant 
to  a  judgment  in  an  action,  are  the  same  as  those  allowed  to  the 
sheriflF,  and  he  is  allowed  the  same  disbursements  as  the  sheriff. 
Where  a  referee  is  required  to  take  security  upon  a  sale,  or  to 
distribute,  or  apply,  or  ascertain  and  report  upon  the  distribution 
or  application  of  any  of  the  proceeds  of  the  sale,  he  is  also  enti- 
tled to  one-half  of  the  commissions  upon  the  amount  so  seoured, 
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distributed  or  applied,  allowed  by  law  to  an  executor  or  admio- 
iatrator  for  receiviDi:  and  paying  out  money.  But  commissiona 
ahall  not  be  allowed  to  him  upon  a  sum  bidden  by  a  party,  and 
applied  upon  the  party's  demand,  as  fixed  by  the  judgment,  with- 
out being  paid  to  the  referee,  except  to  the  amount  of  ten  dollars. 
And  a  re£erec*a  compensation,  including  commissions,  cannot, 
where  the  sale  is  under  a  judgment  in  an  action  to  foreclose  a 
mortgage,  exceed  fifty  dollars,  untoss  the  property  sold  for  ton 
thousand  dollars  or  upwards,  in  which  event  the  referee  may  re- 
ceive such  additional  compensation  as  to  the  court  may  seem 
proper,  or  in  any  other  cause  five  hundred  dollars. 

L.  1M8.  Gk.  6T9,  %  4,  am'd;  asd  see  0*.  Proc.,  §  800.  aia*d;  U  1S7«.  ch. 
481,  I  11;  L.  1«»,  ch.  241. 

i  8896.  Fees  tow  mmtltu  and  aoknowledvmeats. 

Any  officer,  authorized  to  perform  the  services  specified  In  tids 
sectioOi  and  to  receive  fees  therefor,  is  entitled  to  the  foUoTring 
fees: 

1.  For  administering  an  oath  or  aflHrmation,  and  certifying  the 
same  when  required,  except  where  another  fee  Is  specially  pre- 
scribed by  statute,  twelve  cents. 

2.  For  taking  and  certifying  the  acknowledgment  or  proof  of 
the  execution  of  a  written  instrnnient;  by  one  person,  twenty-fire 
cents;  and  by  each  additional  person,  twelve  cents;  for  swearing 
each  witness  therc>to,  six  cents. 

2  B.  9.  687,  I  28  (2  Edm.  658);  L.  1847.  di.  838  (4  Bdm.  828);  U  IMO^ 
eh.  288,  I  2  (8  Edm.  802). 

1  8899.  flnr-reTors'  and  eonemlssloBers'  fees  ta  aotlon  for 
parti tioa  or  doivcr,  etc.  « 

A  surveyor,  employed  as  prescribed  by  law,  in  an  action  for 

Eartition  or  dower,  or  to  determine  dower,  is  entitled  to  five  dol- 
irs  for  each  day,  actually  and  necessarily  occupied  in  survey- 
ing, laying  out,  marking,  or  mapping  land  therein.  Each  assist- 
ant, so  employed,  is  entitled  to  two  dollars  for  each  day,  actually 
and  necessarily  occupied  in  serving  under  the  surveyor's  direction. 
Each   commissioner,   appointed  as   prescribed   by   law,   to   make 

Sartition  or  admeasure  dower,  is  entitled  to  five  dollars  for  each 
sy's  actual  and  necessary  service. 

2  K.  S.  843.  il  84  and  35  (2  Bdm.  862).  am'd. 

I  8800.  Fees  of  <lie  clerk  of  the  eoart  of  appeals. 

The  clerk  of  the  court  of  appeals  is  entitled,  for  the  services 
specified  in  this  section,  to  the  following  fees: 

For  filing  a  notice  of  appeal  to  that  court,  and  all  the  papers 
transmitted  therewith,  fifty  cents. 

For  filing  any  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  entering  an  orfler,  twenty  cents;  and  for  each  folio  more 
than  two,  ten  cents. 

For  drawing  a  judgment,  twenty-five  cents;  and  for  each  folio 
more  than  two,  ten  cents. 

For  entering  a  judgment,  twenty -five  cents;  and  for  each  folio 
more  than  two,  ten  cents. 

For  a  certified  copy  of  an  order,  record,  or  other  paper,  entered 
or  filed  in  his  office,  ten  cents  for  each  folio. 
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t  For  engrossicg  a  remittitur,  ten  cents  for  each  folio. 

I  For  a  certificate,  other  tlinn  that  a  paper,  for  the  copying  ot 

vhich  he  is  entitled  to  a  foe,  is  a  copy,  twonty-fiye  cents. 
T  For  sealing  any  paper,  when  required,  fifty  cents, 

2  ft.  8.  822,  8  a  (2  Edm.  040);  U  1847,  cb.  2/7,  I  7. 
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Except  as  otherwise  prescribed  In  the  next  section,  each  clerk 
of  the  court  of  record  is  entitled  for  his  seryices  in  an  action  or  a 
special  proceeding,  brought  in  or  transferred  to  the  court  of  which 
he  is  clerk,  to  the  following  fees: 

Upon  the  trial  of  the  action,  or  the  hearing,  upon  the  merits,  of 
the  special  proceeding,  from  the  party  bringing  it  on,  one  dollar. 

For  entering  final  judgment  in  the  action,  or  entering  a  final 
order  in  the  special  proceeding,  including  the  filing  of  the  judg* 
ment-roll,  and  a  copy  of  the  judgment  to  insert  therein,  fifty 
cents;  and  ten  cents  in  addition  for  each  folio  exceeding  ten, 
contained  in  the  order  or  judgment. 

For  entering  any  otLer  order  or  an  interlocutory  judgment,  ten 
cents  for  each  folio,  exceeding  five. 

For  a  certified  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  oflSce,  five  cents  for  each  folio. 

Where,  on  an  appeal  from  a  judgment  or  order,  a  party  shall 
present  to  the  clerk  a  printed  copy  of  the  judgment*roU  or  order 
appealed  from,  it  shall  be  the  duty  of  the  clerk,  as  required,  to 
compare  and  certify  the  same,  for  which  service  he  shall  be 
entitled  to  be  paid  at  the  rate  of  one  cent  per  folio. 

For  a  certined  transcript  of  the  docket  of  a  judgment,  twelve 
cents. 

For  filing  a  transcript  and  docketing  or  re^ocketing  a  judgment 
thereupon,  six  cents. 

He  IS  not  entitled  to  any  fee,  or  oilier  compensation,  for  any 
other  service,  in  an  action  or  a  special  proceeding  in  the  court, 
except  that  where  he  is  also  county  clerk,  he  may  charge  fees  as 
prescribed  in  section  3304  of  this  act,  subject  to  the  limitations 
therein  contained. 

Where  the  attorneys  for  all  the  parties  interested,  other  than 
parties  in  default  or  against  whom  a  judgment  or  a  final  order  haa 
been  taken,  and  is  not  appealed  from,  stipulate  ift  writing  that 
a  paper  is  a  copy  of  any  paper  whereof  a  certified  copy  is  re- 
quired by  any  provision  of  this  act,  the  stipulation  takes  the  place 
of  a  certificate,  as  to  the  parties  so  stipulating,  and  the  clerk  is 
not  required  to  certify  the  same  or  entitled  to  any  fee  therefor. 

And  the  paper  so  proved  by  stipulation  shall  be  received  b^ 
the  clerks  of  all  the  courts  and  by  the  courts  and  shall  be  used 
or  filed  with  the  same  force  and  effect  as  if  certified  by  a  clerk  of 
the  court. 

See  Go.  Pioe.    |  812;  L.  1890,  cfa.  312. 

I  8302.  [Am'd,  1896.]    The  last  section  qiialllleA* 

The  last  uection  does  not  nnply  to  the  clerk  of  a  surrogate's 
court,  of  the  city  court  of  the  city  of  New-York,  of  the  city 
court  of  Yonkers,  of  the  juBtioe's  court  of  the  city  of  Albany,  at 
of  a  mayor's  or  recorder's  court. 

h,  1895,  ch.  946. 
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I  330».  [Repealed  by  L.  1909,  ch.  35.    See  Consolidated  Laws, 
tit.  Judiciary  Law.  i  253.  j 


i  8304.   [Am* A,   1896.]     Fees   of  county   clerks  senovmlly. 

A  county  clerk  is  entitled,  for  the  services  specified  in  this  sec- 
tion, except  where  another  fee  is  allowed  therefor  by  special 
statutory  provjsion,  to  the  following  fees  to  be  paid  in  advance: 

For  searching  and  certifying  the  title  to,  aud  incumbrances 
upon  real  propertj',  for  each  year  for  which  the  search  is  made, 
for  each  name,  and  each  kind  of  conveyance  or  lien,  five  ceatn. 

For  a  copy  of  an  order,  record,  or  other  iiaper,  entered  or  filed 
in  his  office,  eight  cents  for  each  folio. 

For  filing  a  transcript,  aud  making  an  entry  as  prescribed  in 
section  12r>8  of  this  act,  twelve  cents. 

For  issuing  an  execution  upon  a  judgment,  a  transcript  whereof, 
or  of  the  docket  of  which,  has  been  filed  in  his  olflce.  fifty  cents, 
to  be  paid  by  the  party  at  whose  request  the  execution  is  issued, 
and  to  be  collected  by  the  sheriff  in  addition  to  the  sum  due  ni>on 
the  judgment. 

For  recording  and  indexing  a  notice  of  the  pendency  of  an 
action^  filed  in  his  oflace,  ten  cents  for  each  folio  contained  in  the 
notice. 

For  cancelling  such  a  notice,  or  a  notice  filed  in  his  office,  as 
prescribed  in  section  049  of  this  act,  twenty-five  cents. 

For  recording  any  instrument,  which  must  or  may  legally  be 
recorded  by  him,  ten  cents  for  each  folio. 

For  filing  a  certificate  of  satisfaction,  or  other  satisfaction- piece 
of  a  mortgage,  and  entering  the  satisfaction,  twenty-five  cents. 

For  affixing  and  indexing  a  notice  of  foreclosure  of  a  mortgage 
as  prescribed  in  section  2390  of  this  act.  twenty-five  cents. 

For  entering  a  minute  that  a  mortgage  has  been  foreclosed, 
ten.  cents. 

For  filing  and  entering  a  satisfaction  of  an  assignment  of  a 
judgment,  twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other  officer 
aathorized  to  receive  taxes,  twelve  cents. 

For  searching  for  such  a  bond,  six  cents. 

For  entering  satisfaction  thereof,  twelve  cents. 

For  sealing  any  paper,  when  required,  twelve  cents. 

For  filing  and  docketing  noti<*e  or  a  mechanic*s  lien,  ten  cents. 

For  filing  and  entering  specifications  and  all  other  papers  relat- 
ing to  a  lien  against  a  vessel,  twenty-five  cents. 

For  filing  any  paper  required  by  law  to  be  filed  in  Ids  office, 
other  than  as  expressly  provided  for  in  this  section,  six  cents. 

For  filing  any  paper  deposited  with  him  for  safe  keeping,  six 
cents;  and  for  searching  for  such  a  paper,  when  required,  three 
cents  for  each  paper  necessarily  opened  and  examined.         ^       ^ 

For  a  certificate,  other  than  that  a  paper,  for  the  copying  fyf 
which  he  is  entitled  to  a  fee,  is  a  copy,  twenty-five  cents. 

For  inquiring  into,  dotennining,  and  certifying  the  sufficiency 
of  the  sureties  of  a  sheriff,  fifty  cents. 

For  attending  upon  the  canvassing  of  vote!?,  given  at  an  elec- 
tion, two  dollars. 

For  drawing  the  necessary  certificates  of  the  resnlt  of  the  can- 
vass, eighteen  cents  for  each  folio:  and  for  the  necessary  copies 
thereof,  nine  cents  for  each  folio. 

For  notifying  the  governor  that  any  person  has  taken  an  oatl 
of  office,  ten  cents  and  the  necessary  postage. 
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For  notifying  the  governor  that  any  person  haa,  neglected  to 
take  an  oath  of  offlce,  or  to  file  or  renew  any  security,  within  the 
time  prescribed  by  law,  or  of  a  vacancy  in  an  office  in  3iis  county, 
ten  cents  and  the  necessary  postage.  • 

For  notifying  any  person  of  his  appointment  to  office,  twenty- 
five  cents,  and  the  expenses,  actually  and  necessarily  incurred  in 
giving  the  notice,  which  the  comptroller  deems  reasonable. 

For  entering,  in  the  minutes  of  the  county  court,  a  license  to 
keep  a  ferry,  and  for  a  copy  thereof,  one  dollar. 

For  taking  and  entering  a  recognizance,  from  any  person  au- 
thorized to  keep  a  ferry,  twenty-five  cents. 

But  a  county  cl«rk  is  not  entitled  to  any  fee,  under  this  section, 
for  a  copy  of,  or  for  filing  or  certifying,  any^  paper,  in  a  civil 
action  or  special  proceeding,  in  a  court  of  whicn  ne  is  ex-offlcio 
clerk. 

2  R.  S.  038,  S  30  (2  Eclm.  G59) :  L.  1864,  ch.  63,  |  4  (6  Edm.  231); 
2  R.  S.  545,  8  3  (2  Edm.  505);  U  1873,  ch.  489.  I  4  (9  Edm.  622); 
L.    1896,   ch.    572.    In   effect   May   12,    1896.     /}     ^  a^ 

f  330S.  Certain  proTlnioim  not  atfeeted  by  tlie  laiit  sec- 
tion. 

The  last  section  does  not  affect  any  special  statutory  provision, 
remaining  unrepealed  after  this  title  takes  effect,  whereby  a  fee. 
diflFerent  from  the  fee  therein  allowed,  is  allowed  to  the  clerk  of 
the  city  and  county  of  New- York,  or  of  the  county  of  Kings,  for 
a  service  therein  specified.  ' 

L.  1853.  ch.  142,  \\  1  and  2;  Co.  Proc.,  \  256;  L,  1874,  ch.  S04; 
I*.    1868,    ch.    720;    L.    1871,    ch.    734. 

\  3306.  Peen   of  refrlfiter  an«l   other   clerkn.  ^^^'''Xfc .  (.  x  r 

The  register  of  any  county,  or  the  clerk  of  any  court  of  record, 
is  entitle<l,  for  any  services  specified  in  the  last  section  but  one, 
which  he  is  authorized  to  perform,  to  the  fees  specified  therein, 
subject  to  the  qualifications  therein  contained. 

i  8S06a.  [Added,  1900.1  Fees  of  eonnty  cleric  for  en« 
tries  of  moneys   deposited  ^with  county  treasurer. 

The  county  clerk  shall  be  entitled  to  Receive,  for  making  the 
entries  required  of  him  by  law  of  moneys  deposited  with  the 
county  treasurer  the  sum  of  fifty  cents  in  each  case,  to  be  paid 
by  the  party  to  the  action  or  proceeding,  and  taxed  as  a  dis- 
bursement thereifa. 

Added  by  L.  1909,  ch.  65.  Derivation  —  L.  18P9,  ch.  380.  i  2.  18 
am'd  by  L.  i895,  ch.  544.  {  2.  See  note  20  of  notes  of  Board  of  SUtu- 
tory  ConBolidation  at  eud  of  code. 

f   »30T.   [Am'd,   1884,  1894,   1007.]      SberllPs  fees.    ^=^^^^ti!^.V^y 

A  sheriff  is  entitled,  for  the  services  specified  in  this  section,  to 
the  following  fees: 

1.  For  serving  a  summons  with  or  without  either  a  copy  of  the 
complaint,  or  a  notice  specified  in  section  419  or  section  423  of 
this  act;  or  for  serving  or  executing  an  order  of  arrest,  or  any 
other  mandate,  for  tlie  service  or  execution  of  which  no  other 
fee  is  specially  prescribed  by  law,  except  a  subpoena,  one  dollar 
for  each  person  served  or  as  to  whom  it  is  executed;  and  for 
necessary  travelling  to  serve  or  execute  the  same,  six  cents  for 
each  mile  travelled,  going  and  returning:  the  travelling  fees  to  be 
'  computed  from  the  court  house  of  the  county:  or.  if  there  are 
two  or  more  court  houses,  from  that  nearest  to  the  place  of  ser- 
vice or  execution.    But  whore*  two  or  more  mandates  are  delivereil 
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to  a  sheriff,  to  be  served  upon  or  executed  against  one  person, 
at  one  time,  tn  one  action  or  special  proceeding;  or  where  a  man- 
date is  served  upon  or  executed  aguiuast  two  or  more  persons,  in 
one  action  br  special  proceeding,  and  in  the  course  of  one  journey; 
the  sheriff  is  entitled,  in  all,  to  six  cents  only,  for  each  mile 
travelled. 

2.  For  levying  a  warrant  of  attachment,  against  the  property  of 
a  defendant,  issued  as  prescribed  in  title  third  of  chapter  seventh 
of  this  act,  or  for  executing?  a  requisition  to  replevy  one  or  more 
chattels,  one  dollar;  and,  also,  such  additional  compensation,  for 
his  trouble  and  expenses,  in  taking  possession  of  and  preserving 
the  property,  as  the  judge,  issuing  the  warrant,  or  in  case  of  a 
replevin,  as  the  court  or  a  judge  thereof  allows,  and  the  judge  or 
court  may  make  an  order  requiring  the  party  liable  therefor  to 
pay  the  same  to  the  sheriff.  For  making  and  filing  a  description 
of  real  oroperty,  or  an  inventory  of  personal  property  attached, 
twenty-nve  cents  for  each  folio;  for  each  necessary  copy  thereof, 
twelve  cents  for  each  folio;  together  with  such  compensation  to 
the  appraisers,  as  the  judge  issuing  the  warrant  allows,  not  ex- 
ceeding two  dollars  to  each  appraiser,  for  each  day  actually  em- 
ployed. For  advertising,  during  the  pendency  of  the  action,  per- 
sonal property  attached,  the  same  fees  as  are  allowed  to  a  sheriff 
for  advertising  personal  property  for  sale,  by  virtue  of  an  execu- 
tion. If  the  action  is  settled,  either  before  or  after  judgment,  the 
sheriff  is  entitled  to  poundage,  upon  the  value  of  the  property  at- 
tached, not  exceeding  the  sum  at  which  the  settlement  is  made. 

3.  For  a  copy,  necessarily  made  by  him,  of  a  summons  or  other 
mandate,  or  or  a  complaint,  affidavit,  or  other  paper  served  by 
him,  where  no  fee  therefor  is  specially  prescribed  by  law,  twelve 
cents  for  each  folio. 

4.  [Am*d,  1907.]  For  notifying  jurors  to  attend  a  trial  term 
of  a  court  of  record,  fifty  cents  for  each  cause  placed  upon  the 
calendar  for  trial  by  a  jury,  to  be  paid  by  the  party  first  putting 
the  cause  on  the  calendar  for  that  term.  But  the  sheriff  is  not 
entitled  to  more  than  one  dollar  and  fifty  cents  for  calendar  fees 
m  one  action.  The  clerk  shall  not  put  a  cause  upon  the  calendar, 
for  trial  by  a  jury,  until  the  fee,  specified  in  this  subdivision,  is 
paid  to  him,  for  the  use  of  the  sheriff.  And  where  the  cause  is 
tried  at  a  subsequent  term,  without  a  new  note  of  issue,  as  pre- 
scribed in  section  977  of  this  act,  the  party  moving  the  trial  must 
pay  to  the  clerk,  for  the  use  of  the  sheriff,  the  calendar  fee  or 
fees  remaining  unpaid.  No  sheriff  who  receives  an  annual  salary 
in  whole  or  in  part  for  his  services  shall  be  entitled  to  the  fees 
provided  bj'  this  subdivision,  and  in  all  counties  where  the  sheriff 
receives  such  annual  salary,  the  clerk  shall  place  all  causes  upon 
the  calendar  for  trial  without  the  payment  or  collection  of  any 

fee  therefor.* 

•L.  1907,  ch.  253,  which  adds  last  sentenco  provldoa  that  tho  amoDdment 
"  shall  not  affect  the  right  of  any  sheriff  now  In  oCSce  to  receive  the  tec* 
provided  for  herein  nntll  the  end  of  his  term  of  office,  provided  he  Is  no\r 
lawfully  entitled  to  receive  the  same." 

5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  of  inquiry, 
or  to  try  the  validity  of  a  claim  to  personal  property,  seized  by 
virtue  of  a  warrant  of  attachment  or  an  execution,  or  in  obedi- 
ence to  a  precept  issued  by  commissioners  appointed  to  inquire 
concerning  the  incompetency  of  a  person  to  manage  himself  or  his 
affairs,  in  consequence  of  idiocy,  lunacy,  or  habitual  drunkenness, 
or  in  any  case  not  providpd  for  in  the  last  preceding  subdivision 
of  this  section,  including  the  making  and  return  of  the  inquisition 
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when  required,  for  each  juror  notified,  twenty-flye  cents.     For 
attending  a  jury»  when  required,  in  such  a  case,  two  doUars. 

6.  For  receiving  an  execution  against  property,  entering  it  in 
his  boolu,  searclung  for  property,  and  postage  on  the  i«turu, 
when  made  through  the  post-office,  fifty  cents,  if  required  by  the 
sheriff,  that  fee,  together  with  his  fee  for  returning  the  execution, 
must  be  paid,  by  the  person  in  whose  behalf  the  execution  is 
issued,  at  the  time  when  it  is  delivered  to  the  sheriff,  who  is  not 
bound  to  execute  it  unless  the  fee  is  so  paid.  For  mileage  upou 
an  execution,  for  each  mile,  going  only,  ten  cents;  to  be  computed 
as  prescribed  in  subdivision  first  of  this  section. 

7.  For  collecting  money  by  virtue  of  an  execution,  a  warrant  of 
attachment,  or  an  attachment  for  the  payment  of  money  in  an 
action  or  a  special  proceeding;  or  by  virtue  of  a  warrant  for  the 
collection  of  money,  issued  by  the  comptroller,  or  by  a  county 
treasurer;  in  any  county  except  New- York,  Kings,  or  Westchester, 
three  per  centum  upou  the  sum  collected,  not  exceeding  two  hun- 
dred and  fifty  dollars,  and  two  per  centum  upon  the  residue  of 
the  sum  collected;  and  in  either  of  the  counties  of  New-York, 
Kings,  or  Westchester,  two  and  one-half  per  centum  upon  tho 
sum  collected,  not  exceeding  two  hiuxlred  and  fifty  dollars,  and 
one  and  one-quarter  per  centum  upon  the  residue  of  the  sum 
collected;  and  also,  where  an  execution  is  stayed  after  a  levy,  by 
order  of  the  court  or  otherwise,  or  where  a  levy  is  upon  a  live 
animal,  or  speedily  perishable  property,  such  additional  compen- 
sation, for  his  trouble  and  expenses  in  taking  care  of  and  preserv- 
ing the  property,  as  the  court  or  a  judge  thereof  allows.  Where 
a  settlement  is  made  after  a  levy  by  virtue  of  an  execution,  the 
sheriff  is  entitled  to  poundage  upon  the  value  of  the  property 
levied  upon,  not  exceeding  the  sum  at  which  the  settlement  Us 
made,  and  to  the  additional  compensation,  if  any^  provided  for  in 
this  subdivision. 

8.  For  advertising  real  or  personal  property  for  sale,  by  virtue 
Mf  an  execution,  warrant  of  attachment,  or  other  warrant  speci- 
fied in  the  last  preceding  subdivision,  two  dollars,  unless  It  is 
stayed  or  settled  before  sale;  and  in  that  case,  one  dollar. 

9.  For  making  duplicate  certificates  of  the  sale  of  real  prop- 
erty, by  virtue  of  an  execution,  twenty-five  cents  for  each  folio. 
For  drawing  and  executing  a  conveyance,  upon  a  sale  of  real 
property,  two  dollars,  to  be  paid  by  the  grantee.  The  sheriff  is 
also  entitled  to  the  printer's  fees,  as  prescribed  by  law,  paid  by 
him  for  the  publication,  not  more  than  six  weeks,  of  a  notice  of 
the  sale  of  real  property,  and  he  may  require  the  party  directing 
the  sale  to  advance  the  printer's  fees^  in  which  case  he  must  re- 
pay the  same  out  of  the  proceeds.  Where  the  notice  is  published 
more  than  six  weeks,  or  the  sale  is  postponed,  the  expense  of 
continuing  the  publication,  or  of  publishing  the  notice  of  post- 
ponement, must  be  paid  by  the  person  requesting  it.  Where  two 
or  more  executions  against  the  property  of  one  judgment  debtor 
are  in  the  hands  of  the  sheriff,  at  the  time  when  the  property  is 
first  advert ii^cd,  the  »<heriil'  is  entitled  to  printer's  fees  upon  only 
one  execution,  and  he  must  elect  upon  which  execution  he  will 
receive  the  same. 

10.  For  returning  any  mandate,  which  he  is  required  by  law  to 
return,  twelve  cents.  For  a  certified  copy  of  an  execution,  and 
of  the  return  of  satisfaction  thereupon,  delivered  as  prescribed 
in  section  1260  of  this  act,  twenty-five  cents. 


I  3308  AMOUNT  OF  FEES.  e.  21,  i.  S 

11.  For  posting  and  publishing  the  notice  of  sale,  selliug,  and 
conveying  real  property,  in  pursuance  of  a  direction  contained  in 
a  judgment,  the  like  fees,  as  for  the  same  services  upon  the  sale 
of  real  property  by  virtue  of  an  execution;  but  where  real  prop- 
erty is  sold  under  a  judgment  in  an  action  to  foreclose  a  mort- 
gage, the  sheriff's  entire  compensation  cunuot  exceed  fifty  dollars. 

12.  For  taking  a  bond  for  the  liberties  of  the  jail,  one  dollar. 
For  taking  any  other  bond,  or  any  undertaking,  which  he  is  au- 
thorized to  take,  fifty  cents.  For  a  certified  copy  of  such  a  bond 
or  undertaking,  twenty-five  cents. 

13.  For  executing  any  mandate,  requiring  him  to  put  a  person 
into  possession  of  real  property,  other  than  a  warrant  specified 
in  subdivision  eighteenth  of  this  section,  and  removing  the  per- 
son in  pobsession,  one  dollar  and  fifty  cents,  and  the  same  travel 
fees  as  upon  the  service  of  a  summons. 

14.  For^oach  person  committed  to  or  discharged  from  prison. 
In  an  action  or  a  special  proceeding,  one  dollar,  to  be  paid  by 
the  person  at  whose  instance  he  is  imprisoiunl.  For  attending 
before  an  officer  for  the  purpose  of  surrendering  a  prisoner,  or 
receiving  into  custody  a  prisoner  surrendered,  in  exoneration  of 
bis  bail,  including  all  his  services  upon  such  a  surrender  or  re- 
ceipt, one  dollar. 

i5.  For  attending  a  view,  two  dollars  for  each  day.  and  for 
travelling,  goin^  and  returning,  eight  cents  for  each  mile. 

16.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas  corpas  to 
inquire  into  the  cause  of  detention,  one  dollar  and  tiftr  cents; 
and  for  travelling  to  and  from  the  jail,  twelve  cents  for  each 
mile.  For  bringing  up  a  prisoner,  upon  any  other  writ  of  habeas 
corpus,  the  same  fees;  and  for  attending  the  court  or  judge  there- 
upon, one  dollar  for  each  day.  The  snerilT  is  entitled,  in  addi- 
tion to  the  sums  specified  in  this  subdivision,  to  his  actual  and 
necessary  expenses. 

17.  For  any  services,  which  may  be  rendered  by  a  constable, 
other  than  those  specially  provided  for  in  this  section,  the  same 
fees  as  are  allowed  by  law  to  a  constable  for  those  services. 

18.  For  executing  a  warrant,  to  remove  any  person  from  lands, 
belonging  to  the  people  of  the  State,  or  to  Indians,  such  a  sum 
as  the  comptroller  audits,  and  certifies  to  bo  a  reasonable  com- 
pensation. 

19.  For  giving  notice  of  any  peneral  or  special  election,  to  all 
the  officers,  to  whom  he  is  requirod  by  law  to  give  such  a  notice, 
one  dollar  for  each  town  or  ward,  in  addition  to  the  expense  of 
publishing  the  notices,  as  required  by  law;  payable,  from  the 
county  treasury. 

20.  For  notifying  constables  to  attend  a  court,  fifty  cents  for 
each  constable  notified. 

21.  For  attending  a  terra  of  a  court,  which  he  is  required  by 
law  to  attend,  for  each  day,  three  dollars. 

L.  1871.  ch.  416  (9  Kdm.  87),  §  1.  am'd;  L.  1S72.  oh.  ?«:  2  R.  S.  G44.  Q  «S. 
and  subsequent  sections;  also,  U  1859,  rh.  225,  8  1  (4  F-dna.  «n8).  Am  d;  L. 
1907,  ch.  263.    In  effect  Sept.  1,  1907. 

I  3808.  Tlie  last  ■ection  qvallfled. 

The  last  section,  except  the  limitation  of  amount  contained  in 
subdivision  eleventh  thereof,  dors  not  affo<«t  any  special  statutory 
provision,  remaining  unrepealed  after  this  ti Ho  takes  effect,  rr- 
Isting  to  the  fees  and  expenses  of  the  sheriff  of  the  city  and 
county  of  New  York,  or  the  sheriff  of  the  county  of  Kings. 

L.  1869.  ch.  660.  S  2:  I..  1873,  ch.  Ifi6.  8  2;  L.  1874.  eh.  192,  and  U  1876, 
eh.  439.  8  2- 
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S  330&.   Id.;  bow  collected. 

The  fees  of  a  sheriff,  upoa  an  execution  against  property, 
other  than  those  with  respect  to  which  it  is  specially  prescribed 
by  statute,  either  that  thoy  must  be  paid  by  a  particular  person, 
or  that  they  may  be  included  in  the  costs  of  the  party  in  whose 
favor  the  execution  is  issued,  must  be  collected  by  virtue  of  the 
execution,  in  the  same  manner  as  the  sum  therein  directed  to  be 
collected. 

2  B.  S.  644.  I  38. 

1  3310.  Coroser's  fees. 

A  coroner  is  entitled  for  the  services  specified  in  this  section, 
to  the  following  fees: 

1.  For  performing  any  duty  of  a  sheriff,  in  an  action  or  a 
special  proceeding,  in  which  the  sheriff  is,  for  any  cause,  dis- 
qualified, the  same  fees  to  which  a  sheriff  is  entitled  for  the 
name  services. 

2.  Tor  confining  a  sheriff  in  a  house,  by  virtue  of  a  mandate, 
and  maintaining  him  while  there,  two  dollars  for  each  day,  to 
be  paid  bv  the  sheriff,  before  he  is  entitled  to  be  discharged. 

2  B.  S.  W7,  I  39  (2  Edm.  666) ;  L.  1873,  ch.  833.  ^J  ^.  f  f '^^ 

;  3311.  [Aiu*d,   1805.]     Stenographer's  fee*.  i^l^-K     '^    ^^ 

Jijixcept  whiTe  otherwise  agreed,  or  when  special  provision  *8^1/^#^ 
otherwise  made  by  statute,  a  stenographer  is  entitled,  for  a  copy  ^^"^^'a 
fully  written  out  from  his  stenographic  notes  of  the  testimony,/  ^ f  ^^* 
or  any  other  proceeding,  taken  in  an  action,  or  a  special  proceed-     /Co 
ing  in  a  court  of  record,  or  before  a  judge  or  justice  thereof,  and 
furnished,  upon  request,  to  a  party  or  his  attorney,  to  the  fol- 
lowing fees  for  each  folio:   In  a  trial  term  of  the  supreme  court, 
or  at  a  special  term  of  the  supreme  court  in  the  third,  fourth, 
fifth,  sixth,  seventh  or  eighth  judicial  districts,  six  ^cents;  in  any 
other  court  or  courts,  ten  cents;  and  for  the  copy  of  the  testimony 
required  to  be  made  in  any   proceeding  for  the  records  of  the 
surrogate's   court   of   either   of   the   counties   of   New   York   or 
Kings,   ten   cents;   and   the  surrogate  may  order  that  the  fees 
for  such   record   copy  be  paid  out  of  the  estate  to  which  the 
proceeding  relates. 
L.    1895,   ch.    946. 

1  3312.  [Am'd,  1881,  1880,  1800,  1008,  1004.  lOOB.  100e» 
1900,  1013.]  Compensation  of  deputy  sheriffs  and  con- 
stables attending  eojkr\%m 

A  constable  or  a  deputy  sheriff  is  entitled,  for  attending  a 
sitting  of  a  court  of  record,  pursuant  to  a  notice  from  the 
sheriff,  to  a  fee  for  each  day's  actual  attendance,  in  any  county 
in  the  state^  to  be  fixed  by  the  board  of  supervisors  thereof,* 
and  mileage  as  allowed  by  law  to  trial  jurors  in  courts  of  record. 
Such  fees  must  be  paid  by  the  county  treasurer,  upon  the  pro* 
duotion  of  the  certificate  of  the  clerk,  stating  the  number  of  (toys 
that  the  constable  or  deputy  sheriff  attended.  If  a  constable 
or  deputy  sheriff  attending  a  sitting  of  a  court  of  record  pursu- 
ant to  a  notice  from  the  sheriff  is  unable  to  reach  his  home  upon 
the  day  he  is  excused  from  attendance,  he  shall  be  entitlea  to 
compensation  for  an  additional  day,  and  the  clerk  shall  certify 
accordmgly  upon  satisfactory  proof  of  such  fact  by  affidavit. 
But  the  provisions  of  this  section  shall  not  be  applicable  to  the 
couuties  of  Kings.  New  York  and  I<)rie.  All  other  acts  or  sec- 
tions of  acts  conflicting  herewith  are  hereby  repealed. 

2  R.  S.  047.  I  40  (2  Etlm.  666):  L.  1860,  ch.  427;  L.  1864.  ch.  871; 
L.  181)0,  ch.  420;  L.  1890,  ch.  r>2.'» :  L.  1903.  ch.  487;  L.  1904,  ch.  162: 
L.  HH»n.  <h.  304;  L.  1006,  eh.  117;  L.  1900,  ch.  174;  L.  1913.  ch.  257. 
In  eiToct  Sept.   1,   lOl.'J. 
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S  3818.  Fees  of  trial  Jurors. 

A  trial  juror,  in  an  action  or  a  special  proceeding,  In  a  court 
of  record,  is  entitled,  except  as  otherwise  specially  prescribed 
by  statute  in  a  particular  court,  or  a  particular  county,  to  the 
following  fees:  twenty-five  cents  for  each  cause  in  which  he  is 
empanelled,  to  be  paid  by  the  party  noticing  the  cause  for  triaJ; 
or,  if  it  is  noticed  by  more  than  one  party,  tiy  the  party  whom 
the  <;ourt  directs  to  pay  it. 

2  B.   S.  043,  I  37   (2  Edm.   662). 

1  8814.  [Am'd,  1897,  1888,  1890,  1900,  1908,  1904«  1006L 
1907,  1918.J  Siapervlsors  nJiy-  asmlce  aiiowaace  to  vrmad 
And  trial  Jurors. 

In  the  counties  within  the  city  of  New  York  the  board  of 
•  aldermen,  and  in  any  other  county  the  board  of  supervisors, 
>  piay  direct  that  a  sum,  not  exceeding  three  dollars  in  addition 
to  the  fees  prescribed  in  the  last  section,  or  in  any  other  statu- 
tory provision,  be  allowed  to  each  grand  juror,  and  each  trial 
juror  for  each  day's  attendance  at  a  term  of  a  court  of  record, 
of  civil  or  criminal  jurisdiction,  held  within  their  county.  If 
a  different  rate  is  not  otherwise  established  as  herein  provided, 
each  juror  is  entitled  to  five  cents  for  each  mile  necessarily 
traveled  by  him  in  going  to  and  returning  from  the  term;  but 
such  board  of  aldermen  or  board  of  supervisors  may  establish 
a  lower  rate.  A  juror  is  entitled  to  mileage  for  actual  travel 
once  in  each  calendar  week  during  the  term,  except  that  in  the 
counties  of  Queens,  Rockland  and  Orange,  grand  and  trial  jurors 
may  be  paid  four  cents  a  mile  for  each  mile  necessarily  traveled 
in  going  to  and  returning  for  each  day  of  actual  travel  during 
the  term  in  lieu  of  any  other  mileage.  The  sum  so  establiehed 
or  allowed  must  be  paid  by  the  county  treasurer  upon  the  certifi- 
cate of  the  clerk  of  the  court,  stating  the  number  of  days  that 
the  juror  actually  attended,  and  the  number  of  miles  traveled 
by  him  in  order  to  attend.  If  a  juror  in  attendance  at  a  term 
Of  a  court  of  record  cannot  reach  his  home  upon  the  day  he  is 
excused  from  attendance,  he  shall  be  entitled  to  compensation 
for  an  additional  day,  and  the  clerk  shall  certify  accordingly 
upon  satisfactory  proof  of  such  fact  by  affidavit.  Tl^e  amount 
so  paid  must  be  raised  in  the  same  manner  as  other  county 
charges  are  raised. 

2  ft.  S.  643.  8  37,  SYn'd,  t.  1866,  ch.  807  (6  Edm.  716),  amM,  L.  189T. 
ch.  23:  L.  1898,  th.  31)3;  L.  180»,  ch.  439;  L.  1»00,  ch.  585;  U  1»06, 
ch.  247;  L.  1904,  ch.  161;  L.  1907,  ch.  77;  L.  190G,  ch.  834;  U  1»07. 
cb.  148;  L.  1013,  ch.  257.  lu  effect  Sept.  1,  1013. 

I  8815.  Id.;  extra  pay  upon  protracted  trials. 

Where  the  trial,  by  a  jury,  of  an  issue  of  fact,  in  either  a 
civil  or  a  criminal  action  or  special  proceeding,  in  a  court  of 
record,  occupies  more  than  thirty  days,  the  court,  by  an  order 
entered  in  the  minutes,  may  fix  and  allow,  to  each  juror,  such 
an  extra  compensation  as  it  deems  reasonable,  for  his  services 
thereupon;  the  amount  of  which  compensation,  together  with  the 
expenses,  actually  and  necessarily  incurred,  for  food  for  the 
jurors  during  the  trial,  is  a  county  charge. 

L.  187^  ch.  895.  am'd. 

1  8816.  Juror's  fees  ta  special  proceedtiiffa* 

A  trial  juror,  sworn  in  a  si)ecial  proceeding,  before  a  judge  of 
a  court  of  record;  or  upon  a  writ  of  inquiry;  or  upon  a  trial,  be^ 
fore  a  sheriff,  of  a  claim  to  personal  property,  seized  by  virtue  of 
a  warrant  of  attachment  or  an  execution;  is  entitled  to  twenty- 
five  cents,  to  be  paid  by  the  person  at  whose  instance  the  jury 
Is  empanelled. 

2  B.   S.  643.  part  of  f  87. 
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f  331T.   [Am'd,  1900.]    F«e»  of  printers.  ^r^       /^p"- 

Except  as  otherwise  siwcially  prescribed  by  law,  the  propriofor'  ^  ^ 
of  a  newspaper  is  entitled,  for  publishing  summonB,  notice,  order, 
citation  or  other  advertisement,  required  by  law  to  be  published, 
other  than  the  session  laws,  for  each  folio,  to  8eventy>five  cents 
for  the  first  insertion,  and  fifty  cents  for  each  subsequent  Inser* 
tion.  In  counties  containing  wholly  or  partially  cities  of  the  first 
class,  the  proprietor  of  a  newspaper  is  entitled  for  publishing 
such  notices,  matters  and  advertisements  aforesaid,  other  than 
the  session  laws,  for  each  folio,  to  one  dollar  for  the  first  inser- 
tion, and  seventy-five  cents  for  each  subsequent  insertion.  The 
compensation  for  publishing  the  session  laws  must  be  fixed  by 
the  board  of  supervisors  at  not  more  than  fifty  cents  for  each 
folio. 

Lu    1850,    ch.    252    (4   Edm.    700)  :    U    1869,    eh.    831    (7   Edm.    482) :    L. 
1874,  ch.  416  (9  Sdm.  908)  ;  L.  1900,  cb.  407.     In  effect  April  12,  1900. 


I  8318.  WltneMnea'    fees   ffenerallr. 

A  witness  in  an  action  or  a  special  proceeding,  attending  be- 
fore a  court  of  record,  or  a  judge  thereof,  is  entitled,  except 
where  another  fee  is  specially  prescribed  by  law,  to  fifty  cents 
for  each  day's  attendance:  and,  if  he  resides  more  than  three 
miles  from  the  place  of  attendance,  to  eight  cents  for  each  mile, 
going  to  the  place  of  attendance. 

L.   1840,  ch.   386,  |  8   (4  Edm.   689). 

1  8310.  Id.i  on  deposition  to  lie  used  In  anotlier  State. 

A  witness,  attending  before  a  commissioner  or  an  officer,  au- 
thorized to  take  his  deposition  to  bo  used  without  the  State,  in  ^ 
case  other  than  one  specified  in  section  3,327  of  this  act,  Is  en- 
titled to  two  dollars  for  each  day's  actual  attendance  and  to 
eight  cents  for  each  mile,  going  to  the  place  of  attendance. 

2  B.  8.  308,  I  31,  amM;  L.  1867,  ch.  68,  |  2   (7  Edm.  53).  a^^J^e '('.' ' 'r  y  oT 

I  8320.   [Am*d,    1802,    1800,    1002,    1004,    lOOO.]     ReeelTer's   <^.  Cr>3/ 
commissions  I  cost  of  bonds;  trustees'  comnilsslons. 

A  receiver,  except  as  otherwise  specially  prescribed  by  statute, 
is  entitled,  in  addition  to  his  necessary  expenses,  to  such  com- 
missions, not  exceeding  five  per  centum  upon  the  sums  received 
and  disbursed  by  him,  aa  the  court  by  wnich,  or  the  judge  by 
whom,  he  is  appointed  allows.  But  if  in  any  case  the  commis- 
sions of  a  temporary  or  permanent  receiver,  so  computed,  shall 
not  amount  to  one  hundred  dollars,  said  court  or  judge  may,  in 
its  or  his  discretion,  allow  said  receiver  such  a  sum,  not  exceed- 
ing one  hundred  dollars,  for  his  commissions  as  shall  be  com- 
mensurate with  the  services  rendered  by  said  receiver.  Any 
receiver,  assignee,  guardian,  trustee,  committee,  executor,  admin- 
istrator or  person  appointed  under  section  one  hundred  and 
eleven  of  the  real  proiK»rty  law  or  under  section  twenty  of  the 
personal  property  law  required  by  law  to  give  a  bond  as  such 
may  include  as  a  part  of  his  necessary  expenses,  such  reasonable 
sum,  not  exceeding  one  per  centum  per  annum  upon  the  amount 
of  such  bond  paid  his  surety  thereon,  as  such  court  or  judge 
allows.  A  trustee  of  an  express  trust  is  entitled,  and  two  or 
more  trustees  of  such  a  trust  are  entitled,  to  be  apportioned  be- 
tween or  among  them  according  to  the  services  rendered  by  them 
respectively,  as  compensation  for  services  as  such,  over  and 
above  expenses,  to  commissions  as  follows:  For  receiving  and 
paying   out   all    sums   of  principal   not   exceeding  one   thousand 
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(lollarH.  at  the  rate  of  fire  per  centum.  For  receiving  and  pay- 
ing out  any  additional  sums  of  princiinil  not  exceedicg  ten  thou- 
sand dollars,  at  the  rate  of  two  and  one-half  per  centtlm.  For 
receiving  and  paying  lOut  all  sums  of  principal  above  eleven 
thousand  dollars,  at  tiie  rate  of  one  per  centum.  And  for  re- 
ceiving and  paying  out  income  in  each  year,  at  the  like  rates. 
In  all  cases  a  just  and  reascmablc  allowance  must  be  made  for 
the  necessary  expenses  actually  paid  by  such  trustee  or  trustees. 
If  the  value  of  the  principal  of  the  trust  estate  or  fund  cHiuals 
or  exceeds  oi.  ?  hundred  thousand  dollars,  each  such  trustee  is  en- 
titled to  the  full  commission  on  principal,  and  on  income  for  each 
year,  to  which  a  sole  trustee  is  entitled,  unless  the  trustees  are 
more  than  three,  in  which  case  throe  full  commissions  at  the 
rates  aforesaid  must  be  apportioned  between  or  among  them 
according  to  the  services  rendered  by  them  respectively.  If  the 
instrument  creating  the  trust  provides  specific  compensation  for 
the  strvices  of  the  trustee  or  trustees,  no  other  conipessation  for 
such  services  shall  be  allowed  unless  the  trustee  or  trustees  shall, 
before  receiving  any  compensation  for  such  services,  by  a  writ- 
ten instrument  duly  acknowledged,  renounce  such  specific  com- 
pensation. 

L.  1892,  cb.  465;  L.  1809,  cb.  04;  L.  1002,  ch.  404;  L.  1904,  cfa.  755. 
ain'd  by  L.  1900,  ch.  05,  §  3.  Sec  note  87  uC  note's  oC  Board  of  Statatory 
Conttolldatlon  at  end  of  code. 

1  3321.  Fee*  of  county  treasurer  and  chamberUiin  of 
New  York, 

A  county  treasurer,  or,  in  the  city  and  county  of  New  York, 
the  chamberlain,  is  entitled,  for  the  services  specified  in  this 
section,  to  the  following  fees: 

For  receiving  money  paid  into  court,  one-half  of  one  per 
centum,  upon  the  sum  so  received. 

For  paying  out  the  same,  one-half  of  one  per  centum,  upon  the 
sum  so  paid  out. 

For  investing  money,  pursuant  to  the  direction  of  a  court,  one- 
half  of  one  per  centum  upon  the  sum  invested,  not  exceeding  two 
hundred  dollars,  and  one-quarter  of  one  per  centum  upon  the 
excess,  over  two  hundred  dollars. 

For  receiving  the  interest  upon  an  investment,  and  paying  the 
same  to  the  person  entitled  thereto,  one-half  of  one  per  centum 
upon  the  interest  so  receiv<»d  and  paid. 

2  B.   S.   Q'6Q,   I  30    (2  Edm.   6U1),   and  L.    1849.   ch.   337    (4   Edm.   597). 

i  3322.  iAm'd,  1904,  1910.]     Fee*  of  u  Juwtlce  of  the  peace. 

A  justice  of  the  peace  is  entitled,  for  the  services  specified  in 
this  section,  to  the  following  fees: 

1.  In  an  action  brought  before  a  justice  of  the  peace: 

For  a  sumjnons,  twenty -five  cents. 

For  an  order  of  arrest,  twenty-five  cents. 

For  a  warrant  of  attachment,  twenty-five  cents. 

For  a  requisition  in  an  action  for  a  chattel,  twenty-five  cents. 

For  a  subpoena,  including  all  the  names  inserted  therein, 
twenty-five  cents. 

For  the  acknowledgment  of  a  power  of  attorney,  twenty-fiye 
cents. 

For  taking  an  affidavit,  or  administering  an  oath,  ten  cents. 

For  drawing  an  affidavit,  application,  or  notice,  required  by 
statute,  five  cents  for  each  folio. 
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For  drawing  a  bond  or  an  undertakingr,  twenty-five  cents. 

For  hearing  an  application  for  a  commission  to  examine  one 
or  moro  witnesses,  lifty  cents. 

For  an  order  for  sucli  commission,  and  attending,  settling,  and 
certifying  interrogatories,  fifty  cents. 

For  hearing  an  application  to  discharge  a  defendant  from  ar- 
rest, or  to  vacate  or  modify  a  warrant  of  attachment,  or  increase 
the  plaintiff's  security  thereupon,  fifty  cents. 

For  an  adjournment,  except  where  it  is  made  by  the  justice 
upon  his  own  motion,  twenty-five  cents. 

For  a  venire,  twenty-five  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents. 

For  hearing  the  plaintiff's  evidence,  where  the  defendant  does 
not  appear,  twenty-five  cents. 

For  the  trial  of  a  demurrer,  twenty-five  cents. 

For  the  trial  of  an  issue  of  fact,  where  the  defendant  appears, 
one  dollar  and  fifty  cent»  for  each  day  actually  spent  in  the  trial. 

For  receiving  and  entering  the  verdict  of  a  jury,  twenty-five 
cents. 

For  entering  judgment,  twenty-five  cents. 

For  filing  each  paper  required  by  statute  to  be  filed,  five  cents. 

For  a  transcript  of  a  judgment,  twenty-five  cents. 

For  a  copy  of  any  paper  for  which  a  fee  is  not  expressly  pre- 
scribed by  law,  six  cents  for  each  folio. 

For  an  execution  or  the  renewal  of  an  execution,  twenty-five 
cents. 

For  making  a  return  upon  an  appeal  from  a  judgment,  two 
dollars. 

For  an  order  directing  an  action  or  a  special  proceeding  to  be 
continued  before  another  justice,   twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each 
day  actuallj'  spent,  two  dollars. 

2.  In  a  spt'cial  proceeding,  or  an  action  not  brought  before  a 
justice  of  the  peace: 

For  a  warrant,' in  a  case  where  a  fee  therefor  is  not  expressly 
prescribed  by  law,  twenty-five  cents. 

For  a  warrant  for  the  apprehension  of  a  person  charged  with 
being  the  father  of  a  bastard,  fifty  cents;  for  indorsing  a  war- 
rant,  issued  from  another  county,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each 
day  actually  spent,  two  dollars. 

For  a  precept  or  other  mandate,  whereby  a  special  proceeding 
is  commenced,  in  a  case  where  a  fee  therefor  is  not  specially 
prescribed  by  law,  twenty-five  cents. 

.For  a  view  of  real  property,  in  a  case  where  it  is  required  by 
law,  fifty  cents. 

For  a  warrant  of  attachment  to  arrest  a  delinquent  juror  or 
witness,  twenty-five  cents. 

For  drawing,  signing,  and  depositing  with  the  clerk,  a  minute 
or  record  of  conviction  of  such  a.  juror  or  witness,  or  of  any 
person  for  contempt,  in  any  case  where  a  fee  therefor  is  not 
specially  prescribed  by  law,  fifty  cents. 
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^or  an  execution  upon  such  a  conviction  before  bim,  twenty* 
At<>  cents. 

For  drawing,  copying,  and  certifying  a  bond,  an  undertaking 
a  recognizance  or  other  written  security,  and  filing  the  same 
with  the  county  clerk,  or  other  officer  with  whom  it  must  be 
tiled,  twenty-five  cents. 

For  a  warrant  of  commitment  for  any  cause,  twenty-five  cents. 

For  a  subpoena,  including  all  the  names  inserted  therein, 
twenty-five  c«*nt8. 

For  a  precept  to  notify  a  jury,  fifty  cents. 

Far  (impanelling  and  swearing  a  jury,  twenty-five  cents;  ex- 
cept in  proceedings  to  alter  or  lay  out  a  highway,  in  which  case 
be  is  entitled  to  two  dollars. 

For  hearing  the  matter,  concerning  which  a  jury  is  called, 
seventy-five  cents  for  each  day  actually  spent. 

For  receiving  and  entering  the  verdict  of  the  jury,  and  the 
^rder,  if  any.  thereupon,  twenty-five  cents. 

For  any  service  for  which  a  fee  is  not  expressly  allowed  by 
)his  subdivision,  and  for  which,  if  rendered  in  an  action  before 
a  justice,  a  fee  is  allowed  by  the  first  subdivision  of  this  section, 
\he  fee  allowed  in  such  nn  action  for  the  same  service. 

For  taking  the  deposition  of  a  witness,  upon  an  order  made, 
»r  commis-jion  issued,  by  a  court  of  record  of  tbe  state,  or  a 
court  in  another  state  or  a  territoiTr  or  a  foreign  country,  ten 
opnts  for  each  folio. 

For  making  the  necessary  return  and  certificate  thereto,  fifty 
cents. 

For  taking  en  affidavit  or  administering  %n  oath,  ten  cents. 

2  R.  B.  264,  I  228  (2  Bdm.  2T2).  amM,  and  2  R.  S.  G3T,  I  29  (2  Bdm. 
?58),   jim'd;  L.   1004,  cb.  282,  and  L.   1810.  ch.  824.     In  offect  Sept  1.  1010. 

I   8323.    [Am'dy   1890.1      Oonatable'*    fees. 

A  constable  is  entitled,  for  the  services  specified  in  this  section, 
to  the  following  fees:  .      .  ,^ 

1.  In  an  action  brought  before  a  justice  of  the  peace,  or  m  a 
justices'  court  of  a  city. 

For  serving  a  summons,  twenty-five  cents. 

For  serving  a  summons  and  executing  an  order  of  arrest,  one 

dollar.  ,       .  ^    j.^     X. 

For  serving  a  summons  and  levymg  a  warrant  of  attacnment, 

one  dollar.  ,     .  ,  ^, 

For  serving  a  summons  and  affidavit,  ahd  executing  a  requisi- 
tion, in  an  action  for  a  chattel,  one  dollar. 

For  serving  an  order,  directing  the  action  to  be  continued  before 
a  justice,  other  than  the  one  before  whom  it  is  pending,  and  for 
attending  before  the  latter,  fifty  cents,  and  fifty  cents  in  addition 
if  he  so  attends  with  a  person  in  his  custody. 

For  collecting  money  by  virtue  of  an  execution,  for  every  dolUr 
collected,  to  the  amount  of  fifty  dollars,  five  cents;  for  every  dol- 
lar collected  over  fifty  dollars,  two  and  one-half  cents.  Where 
a  judgment  or  an  execution  is  settled  after  a  levy,  the  constable 
is  entitled  to  poundage  upon  the  sum  at  which  the  settlement  is 
made,  not  exceeding  the  value  of  the  property  levied  upon. 

For  each  mile  necessarily  traveled,  going  and  returning,  to 
serve  a  summons  or  to  serve  or  execute  any  other  mandate,  ex- 
cept a  venire,  the  distance  to  be  computed  from  the  place  of 
abode  of  the  person  served,  or  the  pla<^e  where  it  is  seri'ed,  to 
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the  place  where  it  is  returnable,  ten  cents;  but  wliere  two  or 
more  mandates  in  one  action  are  served  or  executed  upon  one 
journey,  or  where  a  mandate  is  served  upon  or  executed  against 
two  or  more  persons  in  one  action,  he  is  entitled,  in  all,  to  only 
ten  cents  for  each  mile  necessarily  traveled. 

For  notifying  the  plaintiff  of  the  execution  of  an  order  of 
arrest,  twenty -five  cents;  and  for  going  to  the  plaintiff's  residence, 
or,  if  he  is  found  elsewhere,  to  me  place  where  he  is  found,  to 
serve  such  a  notice,  for  each  mile  travelled,  going  and  returning, 
ten  cents.    ' 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-fire 
cents. 

For  notifying  the  Jurors  to  attend  a  trial,  one  dollar  and  fifty 
cents. 

For  taking  charge  of  a  jury  during  their  deliberations,  fifty 
cents. 

Where  witnesses,  not  exceeding  four,  are  subpoenaed  by  any 
person  other  than  a  constable,  the  fee  therefor  is  ten  cents  each, 
(Subd.  am*d  by  L.  1890,  ch.  21.) 

2.  In  a  special  proceeding. 

For  notifying  jurors  to  attend  to  assess  damages,  fai  proceedings 
relating  to  highways,  two  dollars. 

For  notifying  jurors  to  attend  in  any  other  case,  unless  a  fee 
therefor  is  specially  prescribed  by  law,  for  each  person  ijtotiGed, 
ten  cents;  and  for  each  mile  actually  and  necessarily  travelled, 
going  from  and  returning  to  his  place  of  residence,  ten  cents.  ^ 

For  serving  a  precept  or  other  mandate,  by  which  the  special 
proceeding  is  commenced,  twenty-five  cents. 

For  serving  a  warrant,  in  any  case  where  a  fee  therefor  is  not 
specially  prescribed  by  laWj  fift^  cents. 

For  serving  an  order,  directing  the  special  proceeding  to  be 
continued  before  a  justice  other  than  the  one  before  whom  it  is 
pending,  and  for  attending  before  the  latter,  with  or  without  a 
person  in  his  custody,  one  dollar. 

For  arresting  and  committing  any  person,  pursuant  to  process, 
one  dollar. 

For  subpoenaing  each  witness,  not  exceeding  foiu:,  twenty-five 
cents. 

For  each  mile  necessarily  travelbd,  going  and  returning,  to 
serve  or  execute  a  mandate,  the  distance  to  be  computed  ftom 
the  place  where  it  is  served  or  executed,  to  the  place  where  it  is 
returnable,  unless  a  different  rate  of  travel  fees  upon  the  service 
or  execution  thereof  is  specially  prescribed  by  statute,  ten  cents. 
Where  two  or  more  mandates  are  served  or  executed  in  one 
special  proceeding,  the  limitation  upon  the  amount  of  travel  fees 
gpedfiea  in  the  last  preceding  subdivision  applies. 

a  R.  8.  269. 1 22R  (3  Edm.  273),  am'd:  alao,  I  228.  R.  S.;  L.  1806,  ch.  692,  i  7  (6  Sam.  806)- 
L.  1869:  oh.  820.  i  1(7  Edm.  4S0);  L.  1875.  ch.  834, 1 1. 

S  3324.  Id. I  nfRdnvft  upon  claim  for  travel  fe««. 

A  constable,  who  charges  any  travelling  fees,  must  show,  by 
affidavit,  that  the  travel  was  necessary,  to  perform  the  service 
with  respect  to  which  it  is  charged:  that  no  more  miles  are 
charged  for,  than  were  actually  and  in  good  faith  travelled  for 
that  purpose;  that  he  had,  at  the  time,  no  other  oflBcial  or  private 
business  upon  the  route  so  travelled;  and  that  the  travelling  fees 
are  charged  upon  one  mandate  only,  which  must  be  attached  to 
or  described  in  the  affidavit.  The  justice  taxing  the  fees  must 
be  satisfied  that  the  miles  charged  for  were  actually  and  neces- 
sarily travelled,  as  stated  in  the  affidavit. 

L.  1869,  ch.  820, 1 »  (7  £dm.  «0). 

898 


• 


H  3325-31  AMOUNT  OF  FEES.  c.  21, 1 3 

I  882S.  Jii0tlee*»  eaurt,  fees  upon  m,  commiMaioB.. 

A  party  recoverinf?  costs  in  an  action  before  a  jnstice  of  the 
peace,  in  whose  behalf  a  commission  has  been  issued,  and  wlio 
introduces  in  evidence  a  deposition  taken  thereunder,  is  entitled 
to  recover  his  actual  disbursements  thereupon,  not  exe<M>dinjr  tbf 
following  sums:  commisKloniers*  fees  for  taking  and  retiirninc 
testimony,  one  dollar;  each  subpoena  issued,  or  oath  adminis- 
tered, by  the  commissioner,  six  cents;  expense  of  serving"  «*at*a 
subpoena,  twenty-five  cents;  each  witm»ss's  fees  f(»r  each  day's 
attendance  before  the  commissioner,  twenty-five  cents;  postage 
for  sending?  and  returninsr  the  commission  and  papers  annexed 
thereto,  one  dollar. 

L.   1S41,  eh.   138.    f  3    (4  Edm.   546). 

1  3326.   Id.)  Jaror«'   fee*. 

Except  as  otherwise  specially  prescribed  by  law,  a  person,  noti- 
fied to  attend  as  a  juror,  is  entitled  to  twenty-five  cents  for  at- 
tending and  serving?  upon  the  trial  of  an  action  or  the  liearing-  of 
a  special  proceeding?,  before  a  justice  of  the  peace;'  and  to  ten 
cents  for  attending  to  serve,  where  he  is  not  sworn. 

2  R.   8.  265,    f   228    (2   Edm.   273);   L.   1866.   ch.   692.   |  9   (6  Edm.    806). 

1  8327.  Id.  I  ivItneMsea'   fees. 

A  witness  is  entitled  to  twenty-five  cents  for  each  day's  actaal 
attendance,  be-fore  a  justice  of  the  peace,  in  an  action  or  a 
special  proceeding,  or  before  a  commissioner  ai>p(iinted  by  a  jus- 
tice of  the  i^eace,  or  before  a  justice  of  the  peace  taking  n  de- 
position to  be  used  in  a  court,  not  of  record,  of  another  State, 
or  a  territory  of  the  United  States. 

Part  of  I  228,   R.   8.,   and   $   10  of  act  of  1860. 

i   8328.   Id.}   fees   to  be   pAld  before   services   rendered. 

A  justice  of  the  peace,  or  a  constable,  juror,  or  witness,  before 
a  justice  of  the  peace,  is  not  obliped  to  render  any  service  speci- 
fied in  this  title,  without  the  previous  payment  or  tender  of  his 
fee  therefor. 

2  R.    S.    650,   part  of  J    6    (2  Edm.   670). 

{   3320.   Id.}  by  vrhom  fees   to   be  paid. 

In  an  action  before  a  justice  of  the  peace,  if  any  services  are 
rendered  for  a  party,  and  he  neglects  to  pay  the  fei^s  allowed 
therefor  by  law,  the  other  party  may  i)ay  those  fees,  and  the 
amount  thereof  must  be  taxed  as  part  of  his  costs,  if  he  recovers 
costs. 

i  3330.  Certain  «pecial  provlnlons  excepted  from  this 
title. 

The  allowance  of  a  fee,  by  this  title,  docs  not  apply  to  a  case, 
where  special  provision  is  otherwise  made  by  statute  for  com- 
pensation for  a   particular  service. 

I  3381.  Provlnlon  am   to  channre  In  fee«. 

Where  an  officer  has,  when  this  title  takes  effect,  commenced 
the  performance  of  a  service,  for  which  a  fee  is  allowed  by  the, 
statutes  heretofore  in  force,  he  is  entitled  to  the  fee  so  allowcil, 
for  the  completion  of  that  sorvico,  and  he  is  not  entitled  to  the 
fee  for  the  same,  or  a  correspond iiii?  service,  allowed  by  this  title. , 
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i  Sasia.  [Added,  1000.1  PreMentatlon  of  clalm«  by 
JnrorK    and  di«po«ltlon  of  unolalnied  fee*. 

All  jurors  ineludinj;?  those  in  a  criminal  action  or  special  pro- 
oeedinff  in  a  court  or  before  an  officer  duly  summonea  and  who 
served  as  provided  for  by  the  laws  of  this  state  and  are  entitled 
to  payment  therefor,  must  present  their  claims  to  the  proper  offi- 
cial designated  by  law  for  the  payment  of  juror's  fees,  on  or  be- 
fore the  thirty-first  day  of  December  of  the  year  succeeding  or 
following  the  year  in  which  such  services  were  rendered  and  per- 
formed, and  failure  to  comply  with  this  provision  shall  be  a 
forfeiture  of  the  payment  for  such  claims  or  services  thereafter. 
All  notices  issued  requiring  jurors  to  attend  at  a  term  of  court 
or  at  a  meeting  of  the  grand  jury,  shall  have  printed  thereon 
the  foregoing  provision  relating  to  forfeitut^  of  fees.  All  moneys 
or  jurors*  fees  forfeited  by  the  provisions  of  this  section  shall 
be  transferred  and  applied  to  the  fund  of  such  county  or  city, 
from  which  they  were  paid,  on  or  before  the  first  day  of  March, 
in  each  year. 

Added  by  L.  1900  ch.  65.  Derivation  —  L.  1899,  ch.  150,  |S  1-3.  See 
note  21  of  notes  of  Board  of  Statutory  Connolldatton  at  end  of  code. 

f  3332.  TltiM  title  applies  to  civil  caaea  only. 

Except  as  otherwise  expressly  prescribed  therein,  this  title 
does  not  apply  to  a  service  rendered  in  a  criminal  action  or 
special  proceeding,  in  a  court  or  before  an  officer. 
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CHAPTER  XXII. 

Defitiitioas  and  Regula/;ioas  Concerning  the  Con 
struction,  Effect,  and  Application  of  this  Act. 

TITLC   I.—  Geaerml  Deflnltlons,  And  BaUs  of  GoMstraetUn. 

TITUe  U.^  ProTitiOM  B«ful*tiBC  the  Effect  Amd  IppUcAtlOB  of  ihla  leC 

TrruB  X. 

General  deflnitions,  and  rules  of  construction. 

iee.  8883.  DeflnltlOD  of  **  action  ". 

8884.  Id.;  "  fpecUl  proceeding  ". 

8335.  Dlrlalon  of  actions  Into  cItU  and  criminal. 

8836.  Deanltlon  of  "  criminal  action  *'. 

8837.  Id.;   "  drll  action  ". 
8338.  Parties  to  a  civil  action. 
8830.  Only  one  form  of  clyil  action. 

3340.  RtUe  of  construction  as  to  publication,  etc..  In  certain  cases. 

8341.  Id.;  as  to  certain  special  provisions  relating  to  Nrw-Tork  city. 

8342.  Id.;  as  to  county  court. 

8343.  Mlscellaneons  general  deflnltlofis  and  mles  of  comtmction. 

9  8888.  Dellnltlon  of  **  aeUon  *\ 

The  word  **  action  *\  aa  used  in  the  New  Revision  of  the  Stat- 
utes, when  applied  to  judicial  proceedings,  signifies  an  ordinaiy 
prosecution,  in  a  court  of  justice,  by  a  party  against  another 
party,  for  the  enforcement  or  protection  of  a*  right,  the  redress 
or  pfevention  of  a  wrong,  or  the  punishment  of  u  public  offiaiee* 

Co.  Proc.,  §  2. 

I  8834.  Id.  I  **  special  proceedlnsr ''• 

Every  other  prosecution  by  a  party,  for  either  of  the  t^miioiBCS 
specified  in  the  last  sectioUi  is  a  special  proceeding. 

Id..  8  8. 

{  8886.  Dl^lBlon  of  actions  Into  civil  and  criminal. 

Actions  are  of  two  kinds ^ 

1.  Civil. 

2.  Criminal. 
Id.,  {  4. 

8  3336.    Deflation   of  «  criminal   action  '% 

A  criminal  action  is  prosecuted  by  the  people  of  the  State,  as 
a  party,  against  a  person  charged  with  a  public  offence,  for  the 
punishment  thereof. 

Id.,  1  5. 

f  8337.  Id.  I  <<  civil  action  »% 

Every  other  action  is  a  civil  action. 
Id.,  i  6. 

f  3838.  Parties  to  a  civil  action. 

The  party  prosecutinp  a  civil  action  is  styled  the  plaintiff;  tilt 
adverse  party  is  styled  the  defendant. 

Id.,  f  70. 
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I  8889,  Only  one  ferai  of  civil  aotion. 

There  is  only  one  form  of  civil  action.    The  distinction  between 
actions  at  law  and  suits  in  equity,  and  the  forma  of  those  actions 
and  suits,  haye  been  abolished. 
Co.  Proo.iSn. 


f  3840.  Rule  of  conotmction  as  to  p«bIieatioii,  oto«9  ia 
aortal  n  oasea* 

Each  provision  of  this  act,  requiring  the  publication  of  a  sum- 
mons, notice,  or  other  paper,  in  one  or  more  newspapers,  or  author- 
izing or  requiring  a  court,  or  a  judge,  to  designate  one  or  more 
newspapers,  in  which  such  a  publication  must  be  made,  or  require 
ing  the  posting  of  a  notice  or  other  paper,  is  to  be  construed  as  not 
affecting  any  special  provision  of  the  statutes,  remaining  unre* 
pealed  after  the  former  provision  takes  effect,  prescribing  one  or 
more  particular  newspapers,  in  which  such  a  publication  must  or 
may  be  made,  or  one  or  more  particular  places  in  which  notices 
or  other  legal  papers  must  or  may  be  posted,  in  a  particular  lo* 
callty,  or  in  a  particular  case. 


I  8841.  Id.  I  a*  to  certain  Mpoolal  provisions  rolatiav  to 
If ovr-Yorlc  eity. 

Each  provision  of  this  act  is  to  be  construed  as  not  affecting 
any  special  provision  of  the  statutes,  remaining  unrepealed  after 
the  former  provision  takes  effect,  which  is  applicable  ezchisively 
to  an  action  against  the  mayor,  aldermen,  and  commonalty  of  the 
ctiy  of  New-York,  including  the  recovery,  entry,  and  collection  of 
a  judgment  ia  such  an  action. 


I  8842.  Id.  I  a»  to  oonnty  court. 

Each  provision  of  this  act  conferring  power  upon,  or  authoris- 
ing a  proceeding  to  be  taken,  at  a  genera?,  special,  or  trial  term, 
which  is  applicable  to  a  county  court,  is  to  be  construed  as  apply- 
ing to  any  term  of  the  county  court,  held  pursuant  to  an  ap« 
pointment  made  as  prescribed  by  law. 


8  3848.  [AmM,  1009.]  MisocUanootts  tt^neTml  deflnitfona 
and  rale  a  of  eoaat  ruction. 

In  oonstruing  this  act,  the  following  rules  must  be  observed, 
except  where  a  contrary  intent  is  expressly  declared  in  tiie  pro* 
vision  to  be  construed,  or  plainly  apparent  from  the  context 
theref)f: 

1.  [Subdiv.  1  repealed  Jan.  1,  1896;  L.  1805,  ch.  946.? 

2.  The  word  **  mandate ",  inolndes  a  writ,  process,  or  other 
written  direction,  issued  pursuant  to  law,  out  of  a  court,  or 
made  pursuant  to  law,  by  a  court,  or  a  judge,  or  a  person  acting 
as  a  judicial  officer,  and  commanding  a  court,  board,  or  other 
body,  or  an  officer,  or  other  person,  named  or  otherwise  desig- 
nated therein,  to  do,  or  to  refrain  from  doing,  an  act  therefai 
•pecified, 
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3.  The  word,  "jadge",  includes  a  justice,  surrogate,  recorder, 
justice  of  the  peace,  or  other  judicial  officer,  authorized  or  re- 
quired to  act,  or  prohibited  from  acting,  in  or  with  respect  to  the 
matter  or  thing,  referred  to  in  the  prorision  wherein  that  ^rord  » 
used. 

4.  The  word,  **  clerk  ",  signifies  the  clerk  of  the  court,  wherein 
the  action  or  special  proceeding  is  brought,  or  wherein,  or  by 
whose  authority,  the  act  is  to  be  done,  which  is  referred  to  io 
the  provision  in  which  it  is  used.  If  the  action  or  special  proceed- 
ing is  brought,  or  the  act  is  to  be  done,  in  or  by  the  authority  of 
the  supreme  court,  it  signifies  the  clerk  of  the  county  wherein  the 
action  or  special  proceeding  is  triable,  or  the  act  is  to  be  done. 

5.  The  word,  '*  report ",  when  used  in  connection  with  a  trial, 
or  other  inquiry,  or  a  judgment,  means  a  referee's  report;  and 
the  word^  "  decision  ",  when  used  in  the  same  connection,  means 
the  decision  of  the  court  upon  a  hearing,  or  the  trial  of  an  issue, 
before  the  court,  without  a  jury. 

6.  7.  8.  [Repealed,  18»2,  ch.  677.] 

9.  A  "  personal  injury  "  includes  libel,  slander,  criminal  con- 
versation, seduction,  and  malicious  prosecution;  also  an  assault, 
battery,  false  imprisonment,  or  other  actionable  injury  to  the 
person  either  of  the  plaintiff,  or  of  another.  (See  5  1910,  subd.  1.) 

10.  An  **  injury  to  property  "  is  an  actionable  act,  whereby  th«» 
estate  of  another  is  lessened,  other  than  a  personal  injury,  or  th«* 
breach  of  a  contract. 

11.  The  word,  '*  affidavit  *',  includes  a  verified  pleading  in  an 
action,  or  a  verified  petition  or  answer  in  a  special  proceeding. 

12.  A  warrant  of  attachment  against  property  is  said  to  be 
"  annulled  ",  when  the  action,  in  which  it  was  granted,  abates  or 
is  discontinued;  or  a  final  judgment,  rendered  therein  in  favor  of 
the  plaintiff,  is  fully  paid;  or  a  final  judgment  is  rendered  therein 
in  favor  of  the  defendant.  But,  in  the  cawe  last  specified,  a  stay 
of  proceedings  suspends  the  effect  of  the  annulment,  and  the  re- 
versal or  vacating  of  the  judgment  revives  the  warrant, 

13.  The  term,  **  judgment  creditor  ",  signifies  the  person  who  i« 
entitled  to  collect,  or  otherwise  enforce,  in  his  own  right,  a  judg- 
ment for  a  sum  of  money,  or  directing  the  payment  of  a  sum  of 
money. 

14.  A  "  judgment  creditor's  action  "  is  an  action  brought  as 
prescribed  in  article  first  of  title  fourth  of  chapter  fifteenth  of  this 
act,  or  any  other  action,  brought  by  a  judgment  creditor  to  aid 
the  collection  of  a  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money. 

15.  [Repealed,  1892,  ch.  677.] 

16.  A  "  distinct  parcel  'i  of  real  property  is  a  part  of  the  prop- 
erty which  is  or  may  be  set  off  by  boundary  lines,  as  distinguished 
from  an  undivided  share  or  interest  therein. 

17.  [Repealed,  1S92,  ch.  677.] 

18.  A  "  domestic  corporation  "  is  a  corporation  created  by  or 
under  the  laws  of  the  State;  or  located  in  the  State,  and  created 
by  or  under  the  laws  of  the  United  States,  or  by  or  pursuant  to 
the  laws,  in  force  in  the  colony  of  New-York,  before  the  19th  day 
of  April,  in  the  year  1775.    Every  other  corporation  is  a  "  foreign 

corporation ".  .     , 

19.  The  terms,  "  trial  juror  ",  and  "  trial  jury  ",  are  respectively 
equivalent  to  the  ten»«.  "  petit  juror  ",  and  "  petit  jury",  as  used 
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in  the  constltatioii  and  laws  of  the  State.  The  word,  **  notify  ", 
as  used,  with  respect  to  procuring  the  attendance  of  a  ^uror,  is 
equivalent  to  the  word,  "  summon  *\  as  used  in  the  like  con- 
nection, in  liie  same  constitution  and  laws. 

20.  The  word,  "action",  refers  to  a  civil  action;  the  word 
'*  judgment  '\  to  a  judgment  in  such  an  action;  the  term,  "  special 
proceeding  ",  to  a  civil  special  proceeding;  the  word,  **  order  ",  to 
an  order  made  in  such  an  action  or  special  proceeding;  the  words, 
'*  an  action  of  ejectment ",  to  an  action  to  recover  the  immediate 
possession  of  real  projperty. 

21-24.   [Repealed.  !««.  ch.  677.] 

L.  1876.  Ch.  449.  f  2;  Co.  Proc.,  |  466;  Id.,  I  4.62;  Id.,  f  463;  Id.,  §464; 
L.  1875,  ch.  27:  2  U.  S.  050,  |  4  (2  Bdin.  6G'J).  Am'd.  L.  1900,  cb.  66, 
I   &     Sm  note  88  of  notes  of  Board  of  Statutory  Oonmlldatton  at  end  of 
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TITUBB  II. 
Provisiozui  regulating  the  eilbct  and  application  of  thia  act. 

Sec.  8844.  Short  title  of  thli  met^ 

a84&.  Rule  of  strict  ooostractlon  sot  appUcablo  thereto. 

3346.  Punishment  of  crimes  and  mladonifanois  criiateU  thereby. 

8347.  Application  of  certain  portions  thereof    regolated  and  Qualified. 

8848.  Id.;  what  deemed  commeBcemeut  of  action,  etc. 

8349.  Id.;  when  proceedings  to  be  under  former  statutes. 

3350.  Effect  of  this  act  upon  trial  jurois  and  Juries.  In  criminal  causes. 

3351.  Id.;  upon  grand  Jurors  and  Juries. 

8852.  Id.;  upon  proc^isdings  taken,  or  rights  accrued,  etc.,  under  former 

statutes. 
8863.  Id.;   upon  former  appointment  of  tsjrms. 
3354.  Id.;  upon  officers  and  offices. 
8356.  When  this  act  deemed  to  Iiato  been  passed,  etc 
8866.  When  this  act  Ukes  effect. 

I  8844.  Short  title  of  thl«  act. 

This  act  constitutes  a  portion  of  the  New  Revision  of  the  Stat-  i 

ntes.    It  may  be  styled,  in  any  act  of  the  legislature  or  proceeding  ! 

in  a  court  of  justice,  or  wherever  it  is  otherwise  referred  to, 
•  The  Code  of  Civil  Procedure  ". 

L.   1876.    ch.   449/  |  1. 

I  8345.  Rale  of  strlet  convtractlon  not  appllcsible  thereto. 

The  rule  of  the  common  law,  that  a  statute  in  derogation  of  the 
common  law  is  strictly  construed,  does  not  apply  to  this  act. 
Co.  Pn>c.,  f  467. 

I  8846.  PuniMhinent  of  erlmeM  and  ml«demeanore  ereated 
thereby. 

Where  it  is  prescribed,  in  a  provision  of  this  net,  that  a  person 
doing  or  omitting  to  do  any  act  is  guilty  of  a  particular  crime,  or, 
generally,  of  n  misdemeanor,  he  shall  be  punished  therefor  in  the 
manner  and-  to  the  extent,  prescribed  by  the  statutes  remaining 
unrepealed  after  tJie  provision  in  question  tnkes  effect,  for  the 
punishment  of  the  crime  so  Bi)ecified;  or  for  the  punishment  of  a 
misdemeanor,  the  punishment  of  which  is  not  specially  prescribed 
in  the  statute  defining  it. 

I  8347.  rAm'd,  1ROR,  1900.1  Appllontton  of  certain  por- 
tlonH   thereof   rearnlnted   and   qualified. 

The  application  and  effect  of  cortnin  portions  of  this  act  are 
declared  and  rcgnlntod  as  follows:  except  that,  where  a  par- 
ticular provision,  included  within  a  chapter  or  a  portion  of  a  chap-  , 
ter,  specified  in  a  subdivision  of  this  section,  expressly  designates 
the  courts,  persons,  or  proceedings,  affected  thereby,  that  pro- 
vision is  deemed  excluded  from  the  application  and  effect,  pre- 
scribed in  the  subdivision. 

1.  [Am*tl,  l»0».]  In  chapter  second,  the  prisoners  referred  to 
are  civil  prisoners  only,  except  that  article  third  of  title  second 
thereof,   applies   to   all   prisoners,   civil   or  criminal. 

2.  In  chapter  third,  sections  mS.  S04,  30r>.  and  306  apply  to 
trial  jurors  upon  the  trial  of  an  indictment  or  other  criminal 
cause;  as  prescribed  in  subdivision  s«»venth  of  this  section,  with 
respect  to  the  application  of  titles  third  and  fourth  of  chapter 
tenth,  and  as  specified  in  the  next  two  sections. 
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3.  [Am*d,  1018.1  In  chapter  fifth,  sertione  four  hundred  and 
forty-six,  four  hundred  and  forty-nine,  four  hundred  and  fifty, 
four  hundred  andf  fifty-four,  four  /hundred  and  fifty-five,  and 
four  hundred  and  fifty-eight  to  four  nundred  and  sixty-eight,  both 
inclusive,  and  in  chapter  sixth,  section  five  hundred  and  thirty- 
two,  apply  to  an  action  commenced,  in  any  court  of  the  state. 

4.  lAm'd,  l«05,  i»i».l  The  remainder  of  chapters  fifth  and 
sixth,  apply  only  to  an  action  commenced  in  a  court  of  record. 

5.  [Am'd,  1900.1  Chapter  seventh,  excluding  articles  first  and 
second  of  title  fourth  thereof,  applies  only  to  an  action,  in  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section,  in 
which  an  application  for  an  order  of  arrest,  an  injunction  order, 
or  a  warrant  of  attachment  against  property,  is  made,  on  or 
after  the  first  day  of  September,  1877.  Articles  first  and  second 
of  title  fourth  of  that  chapter  apply  only  to  proceedings  taken, 
in  one  of  those  courts,  on  or  after  that  date. 

6.  [Ain'd,  1882.J  Chapter  eight  applies  only  to  the  proceed- 
ings taken  on  or  after  the  first  day  of  September,  1877,  in  an 
action  or  special  proceeding  in  one  of  the  courts  specified  in 
subdivision  fourth  of  this  section;  except  that  sections  721,  722, 
724  to  727.  both  Inclusive,  and  817  to  819,  both  inclusive,  apply 
to  all  courts  of  record;  sections  728,  721),  7.3U,  749,  787,  788,  SlO 
to  816,  both  inclusive,  and  826,  to  proceedings,  taken  on  or  after 
that  day,  in  any  court  or  before  any  officer  or  body;  and  sections 
723,  764,  765.  785,  781),  700.  and  82.5.  to  all  courts. 

7.  [Ain*d,  looo.i  In  chapter  tenth,  titles  first,  second,  and 
sixth,  and  article  second  of  title  fifth,  apply  only  to  proceedings 
taken,  on  or  after  the  first  day  of  September,  1877,  in  one  of 
the  courts  specified  in  subdivision  fourth  of  this  section.  Article 
third  of  title  third  and  article  first  of  title  fifth,  of  that  chapter 
apply  only  to  jurors  drawn  for,  and  juries  formed  at,  a  term 
of  a  court,  commencing  not  less  than  twenty  Mays  after  the 
first  day  of  May,  1877.  Subject  to  that  qualification,  they 
apply  to  jurors  selected  under  the  statutes,  remaining  unrepealed 
after  that  day,  and  the  lists  and  ballots  prepared  accordingly, 
until  new  jurors  are  selected,  and  new  lists  and  ballots  are  pre- 
pared, as  prescribed  in  those  titles.  The  same  portions  of 
chapter  tenth,  excluding  article  third  of  title  third,  apply  equally 
to  a  criminal  and  a  civil  action  or  special  proceeding,  and  to  u 
court  of  criminal  and  a  court  of  civil  jurisdiction.  Article  third 
of  title  third  of  this  act  and  article  sixteen  of  the  judiciary  law 
do  not  affect  any  special  provision  of  law,  remaining  unrepealed 
after  the  first  day  of  May,  1877,  whereby  trial  jurors  are  directed 
to  be  procured,  for  a  particular  court  of  record,  from  a  particu- 
lar locality;  or  whereby  a  county  is  divided  into  two  or  more 
jury  districts,  and  the  selecting,  drawing,  summoning,  or  attend- 
ance of  jurors  from  the  particular  locality,  or  the  different  jury 
districts,  is  regulated.  Each  of  those  provisions  becomes  appli- 
cable to  and  affects  the  selecting,  drawing,  notifying,  or  attend- 
ance of  jurors,  as  prescribed  in  those  articles,  in  like  manner 
as  they  applied  to  and  affected  the  statutes  previously  in  force, 
upon  the  same  subject.  So  much  of  the  provisions  of  articles 
seventeen  and  eighteen  of  the  judiciary  law,  aa  relates  to  the 
remission  or  enforcement  of  a  fine  imposed  upon  a  trial  juror, 
applies  to  a  fine  imposed  upon  a  grand  juror,  as  prescribed  In 
the  statutes  remaining  unrepealed  after  the  first  day  of  May. 
1877. 

8.  In  chapter  eleventh,  articles  first  and  second  of  title  first, 
and  the  whole  of  title  third,  apply  only  to  proceedings  in  on^ 
of  the  courts  specified  in  sulwliviftion  fourth  of  this  section,  takes 
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TITUBB  II. 
Provisiozifl  regrulatin^  the  effect  and  application  of  this  act. 

Sec.  3844.  Short  title  of  this  mct« 

a84&.  Bule  of  strict  construction  sot  appllcablo  thereto. 

8346.  Punishment  of  crimes  and  mlsdemeanois  created  thereby. 

8347.  Application  of  certain  portions  thereof    regulated  and  Qualified. 
3848.  Id.;  what  deemed  commencement  of  action,  etc. 

3349.  Id.;  when  proceedings  to  be  under  former  statutes. 

3350.  Effect  of  this  act  upon  trial  jurois  and  Juries.  In  criminal  causes. 

3351.  Id.;  upon  grand  jurors  and  Juries. 

3862.  Id.;  upon  proc^^lngs  taken,  or  rights  accrued,  etc.,  under  former 

statutes. 
88K3.  Id.;   upon  former  appointment  of  terms. 

3354.  Id.;  upon  officers  and  offices. 

3355.  When  this  act  deemed  to  hare  been  passed,  etc. 
8866.  When  this  act  takes  effect. 

S  8844.  Short  title  of  this  act. 

This  act  constitutes  a  portion  of  the  New  Revision  of  the  Stat- 
utes. It  may  be  styled,  in  any  act  of  the  legislature  or  proceeding 
in  a  court  of  justice,  or  wherever  it  is  otherwise  referred  to- 
-  The  Code  of  Civil  Procedure  ". 

L.   1876,    ch.   449,*  (1. 

{  8346.  Rnle  of  «trlot  conetractlOB  not  AppIiQ«ble  thereto. 

The  rule  of  the  common  law,  that  a  statute  in  derof^ation  of  the 
common  law  is  strictly  construed,  does  not  apply  to  this  act. 
Co.  Proc.,  I  467. 

I  3846.  Pm&liibinent  of  orlme«  And  mtiidemeanor«  created 
thereby. 

Where  it  is  prescribed,  in  a  provision  of  this  net,  that  a  person 
doing  or  omitting  to  do  any  act  is  guilty  of  a  particular  crime,  or, 
generally,  of  n  misdemeanor,  he  shall  be  punished  therefor  in  the 
manner  and-  to  the  extent,  prescribed  by  the  statutes  remaining: 
unrepealed  after  tjie  provision  in  question  takes  effect,  for  the 
punishment  of  the  crime  so  specified;  or  for  the  punishment  off  a 
misdemeanor,  the  punishment  of  which  is  not  specially  prescribed 
in  the  statute  defining  it. 

I  8347.  rAm'd,  lSf>R.  1900.1  Appllcntlon  of  eertntn  por- 
tions   thereof  resralated   and   qualified. 

The  application  and  effect  of  certain  portions  of  this  act  are 
doclarcHl  niid  regulated  as  follows:  except  that,  whore  a  par- 
ticular provision,  included  within  a  chapter  or  a  portion  of  a  chap- 
ter, specified  in  a  subdivision  of  this  section,  expressly  designates 
the  courts,  persons,  or  proceedings,  affected  thereby,  that  pro- 
vision is  deemed  excluded  from  the  application  and  effect,  pre- 
scribed in  the  subdivision. 

1.  [Am*d,  1900.]  In  chapter  second,  the  prisoners  referred  to 
are  civil  prisoners  only,  except  that  article  third  of  title  second 
thereof,   applies  to   nil   prisoners,   civil   or  criminal, 

2.  In  chapter  third,  sections  303.  304,  305,  and  306  apply  to 
trial  jurors  upon  the  trial  of  nn  indictment  or  other  criminal 
cause;  as  prescribed  in  subdivision  seventh  of  this  section,  with 
respect  to  the  application  of  titles  third  and  fourth  of  chapter 
tenth,  and  as  specified  in  the  next  two  sections. 
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3.  (Am*d,  1018.1  In  chapter  fifth,  sections  four  hundred  and 
forty-six,  four  hundred  and  forty-nine,  four  hundred  and  fifty, 
four  hundred  andf  fifty-four,  four  /hundred  and  fifty-five,  and 
four  hundred  and  fifty -eight  to  four  nundred  and  sixty-eight,  both 
inclusive,  and  in  chapter  sixth,  section  five  hundred  and  thirty- 
two,  apply  to  an  action  commenced,  in  any  court  of  the  state. 

4.  [Aiit'd,  1885,  ittl.S.1  The  remainder  of  chapters  fifth  and 
sixth,  apply  ouly  to  an  action  commenced  in  a  court  of  record. 

5.  [Am'd,  ifNiO.i  Chapter  seventh,  excluding  articles  first  and 
second  of  title  fourth  thereof,  applies  only  to  an  action,  in  one 
of  the  courts  specified  in  subdivision  fourth  of  this  sectiou,  in 
which  an  application  for  an  order  of  arrest,  an  injunction  order, 
or  a  warrant  of  attachment  against  property,  is  made,  on  or 
after  the  first  day  of  September,  1877.  Articles  first  and  second 
of  title  fourth  of  that  cnapter  apply  only  to  proceedings  taken, 
in  one  of  those  courts,  on  or  after  that  date. 

(j.  [Am'd,  1S82.J  Chapter  eight  applies  only  to  the  proceed- 
ings taken  on  or  after  the  first  day  of  September,  187?,  in  an 
action  or  special  proceeding  in  one  of  the  courts  specified  in 
subdivision  fourth  of  this  section;  except  that  sections  721,  722. 
724  to  727.  both  inclusive,  and  817  to  819,  both  inclusive,  apply 
to  all  courts  of  record;  sections  728,  721),  730,  749,  787,  788,  810 
to  816,  both  inclusive,  and  826,  to  proceedings,  taken  on  or  after 
that  day,  in  any  court  or  before  any  ofllcer  or  body;  and  sections 
723,  764,  765,  785,  780,  790.  and  825.  to  all  courts. 

7.  [Ain*d,  looo.]  In  chapter  tenth,  titles  first,  second,  and 
sixth,  and  article  second  of  title  fifth,  apply  only  to  proceedings 
taken,  on  or  after  the  first  day  of  September,  1877,  in  one  of 
the  courts  specified  in  subdivision  fourth  of  this  section.  Article 
third  of  title  third  and  article  first  of  title  fifth,  of  that  chapter 
apply  only  to  jurors  drawn  for,  and  juries  formed  at,  a  term 
of  a  court,  commencing  not  less  than  twenty  'days  after  the 
first  day  of  May,  1877.  Subject  to  that  qualification,  they 
apply  to  jurors  selected  under  the  statutes,  remaining  unrepealed 
after  that  day,  and  the  lists  and  ballots  prepared  accordingly, 
until  new  jurors  are  selected,  and  new  lists  and  ballots  are  pre- 
pared, as  prescribed  In  those  titles.  The  same  portions  of 
chapter  tenth,  excluding  article  third  of  title  third,  apply  equally 
to  a  criminal  and  a  civil  action  or  special  proceeding,  and  to  a 
court  of  criminal  and  a  court  of  civil  jurisdiction.  Article  third 
of  title  third  of  this  act  and  article  sixteen  of  the  judiciary  law 
do  not  affect  any  special  provision  of  law,  remaining  unrepealed 
after  the  first  day  of  May,  1877,  whereby  trial  jurors  are  directed 
to  be  procured,  for  a  particular  court  of  record,  from  a  particu- 
lar locality;  or  whereby  a  county  is  divided  into^  two  or  more 
jury  districts,  and  the  selecting,  drawing,  summoning,  or  attend- 
ance of  jurors  from  the  particular  locality,  or  the  different  jury 
districts,  is  regulated.  Each  of  those  provisions,  becomes  appli- 
cable to  and  affects  the  selecting,  drawing,  notifying,  or  attend- 
ance of  jurors,  as  prescribed  in  those  articles,  in  like  manner 
as  they  applied  to  and  affected  the  statutes  previously  in  force, 
upon  the  same  subject.  So  much  of  the  provisions  of  articles 
seventeen  and  eighteen  of  the  judiciary  law,  as  relates  to  the 
remission  or  enforcement  of  a  fine  impospd  upon  a  trial  juror, 
applies  to  a  fine  imposed  upon  a  grand  juror,  as  prescribed  in 
the  statutes  remaining  unrepealed  after  the  first  day  of  May, 
1877. 

8.  In  chapter  eleventh,  articles  first  and  second  of  title  first, 
and  the  whole  of  title  third,  apply  only  to  proceedings  in  on^ 
of  the  courts  specified  in  subdivision  fourth  of  this  section,  takes 
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ou  or  after  the  first  day  of  September,  1877.  But  where  an 
action  has  been  commenced  in  either  of  those  courts,  befoie 
that  date,  a  judgment  by  default  must  be  ti^eu  therein,  as  pre- 
scribed by  the  statutes  in  force  oa  the  thirty^rst  day  of  August, 
1877. 

9.  Chapter  twelfth  does  not  affect  the  statutes  remaining  un- 
repealed alter  the  lirst  day  of  September,  1877,  touchin^r  the 
review  of  proceedings  in  u  criminal  cause. 

10.  Chapter  thirteenth  applies  only  to  an  execution  issued,  uu 
or  after  the  first  day  of  September,  1877,  out  of  a  court  of 
record^  other  than  an  execution  issued  out  of  sucli  a  court, 
and  directed,  pursuant  to  law,  to  a  constable  or  marshal;  and 
to  sales  and  other  proceedings,  by  virtue^  of  an  execution  directed 
to  a  sheriff,  and  delivered  to  him,  after  that  date.  Sections 
1413  and  1414,  and  sections  1417  to  1427,  both  inclusive,  apply 
only  to  a  case  where  such  an  execution  is  issued  out  of  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section;  or 
where  a  wnrrant  of  attachment  against  property  is  granted  on 
or  after  that  date,  in  an  action  brought  in  one  of  those  courts. 
Title  third  of  that  chapter  applies  only  to  an  execution,  issued 
upon  a  judgment  rendered   in  one  of  those  courts. 

11.  [Am'd,  1M»3,  i»cm.]     So  much   of  chapters  fourteenth,  fif- 
teenth, sixteenth,  seventeenth,  eighteenth,  nmeteenth  and  twen- 
tieth, as  regulates  the  proceedings  to  be  taken   in  an  action   or 
special  proceeding,  and  the  effect  thereof,  applies  only  to  an  ac- 
tion or  a  special  proceeding  commenced  on  or  after  the  first  day 
of  September,  188().    And  all  appeals  taken  from  any  order,  sen- 
tence,  decree  or  determination  of  a   surrogate's  court  made  or 
entered  in  such  court  on  or  after  the  first  day  of  September, 
1880,   in  any   matter  or  proceeding  pending  or  undetermined  in 
such  court  on  the  first  day  of  September,  1880;  and  all  appeals 
to   the   court    of   appeals   from    any   order   or   judgment   of   the 
supreme  court  afilrming,  reversing  or  modifying  any  such  order, 
sentence,  decree  or  determination  of  a  surrogate's  court  shall  l)e 
taken    and    perfected,    heard   and    decided   in   conformity    to    the 
laws    and    practice    regulating    appeals    from    orders,    sentences 
and   decrees  of  surrogate's,  court,   and   the  hearing  and  decision 
thereof,    in   force   in    this    State   on   the   thirtieth   day   of   April. 
1877,   and  all   appeals  from   any   order,  sentence,   decree   or  de- 
termination    of     such     court     brought     in     conformity     tliereto 
since  t^ie  first  day  of  September,  1880,  are  hereby  declared  to 
be  valid  and  effectual,  except  that  sections  1670  to  1685,  both 
inclusive,  apply  also  to  the  proceedings  therein  specified,  taken, 
after  that   date,   in   an    action   theretofore   commenced,   or  upon 
a  judgment  theretofore  rendered,  and  section  1674  applies  to  a 
notice  of  pendency  of  action  theretofore  or  thereafter  filed;  sec- 
tions IRSl   to   18r>2,   both  inclusive,   do   not   apply  to   an   action 
upon  any  bond   therein  specified,   where  an  order,  allowing  any 
person  to   prosecute   the   Imnd   in  the  name  of  the  people,   has 
been  duly  made  before  that  date  and  is  then  in  force,  in  which 
case  future  actions  upon   the  same  bond   are   regulated  by  the 
laws  in  force  on  the  day  before  that  date,  notwithstanding  the 
repeal  thereof;  sections  225.'?  to  2265,  both  inclusive    apply  also 
wnere  a  final  determination  has  been  made  before  the  first  day 
of    September,    1880,    in   proceedings    taken    under    any    statute 
superseded   by  the   title   containing    those   sections,    and    to   the 
process  issued  thereupon;  sections  2320  to  2844,  both  inclusive, 
apply   also   to   proceedings   taken    before   that   date,    under   any 
statute  superseaed  by  the  title  containing  them,  whether  a  com- 
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mittee  has  or  has  not  been  appointed;  section  2537  applies 
also  to  every  payment  or  deposit  therein  specified  made  on  or 
after  the  first  day  of  September,  1880;  section  2756,  except  the 
words  **  upon  the  hearing  before  the  surrogate "  applies  to 
actions  theretofore  or  thereafter  commenced  pursuant  to  article 
second  of  title  three  of  chapter  fifteen;  and  sections  2798  to  2801, 
both  inclusive,  apply  also  to  a  case,  where  a  decree  for  the  sale 
or  other  disposition  of  the  real  property  of  a  decedent,  has  been 
duly  made,  before  that  date,  in  a  surrogate's  court.  * 

12.  So  much  of  chapters  nineteenth  and  twentieth,  as  relates 
to  thj  jurisdiction  of  the  several  courts  therein  specified,  applies 
only  to  an  action  or  special  proceeding  commenced  on  or  after 
the  first  day  of  September,  1880. 

13.  In  chapter  twenty-first,  titles  first,  second,  and  third  apply 
only  to  an  action  in  one  of  the  courts  specified  in  subdivision 
fourth  of  this  section. 

14.  [Added,  1804.]  The  disqualification  of  jurors,  as  pro- 
vided in  section  eleven  hundred  and  sixty-six  of  this  act,  shall 
apply  to  all  courts. 

Am*d,  L.  1898,  cb.  42;  L.  1894,  ch.  725;  L.  1805,  cb.  946;  L.  1909, 
cb.  65.  {  3;  U  1013,  ch.  485.  In  eHect  Sept.  1,  1913.  See  notes  80.  90, 
91,  92  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

ff  334S.  Id.$  iprhat  deemed  eommeneement  of  action,  etc. 

Where  a  provision  of  this  act  is  made  applicable  by  the  last 
section,  to  an  action  or  special  proceeding  commenced  on  or  after 
a  day  therein  specified,  if,  before  that  date,  a  summons  in  an 
action,  or  a  citation  issued  from  a  surrogate's  court,  has  been 
served  upon  one  or  more,  but  not  upon  all,  of  the  persons  to  be 
served:  or  an  order  for  the  service  of  a  .summons  as  prescribed 
in  article  second  of  title  first  of  chaptor  fifth  of  this  act  has 
been  made;  or,  in  a  special  proceeding,  elsewhere  than  in  a  surro- 
gate's court,  the  petition  or  other  paper,  upon  which  the  first  or- 
der, process,  or  other  mandate  may  be  made  or  issued,  has  not 
been  presented,  the  action  or  special  proceeding  is  not  deemed  to 
have  been  commenced  within  the  meaning  of  that  section. 

i  3S40.  Id.;  Tvlteift  proceedlnflm  to  be  under  former 
•tatntea. 

Where  any  provision  of  this  act  is  made  applicable  to  future 
proceedings  in  an  action  or  special  proceeding,  the  proceedings 
therein,  until  the  provision  in  question  becomes  applicable,  are 
governed  by,  and  must  be  conducted  nccording  to  the  laws  in 
force  on  the  day  before  the  provision  takes  effect,  except  as  other- 
wise prescribed  in  subdivision  seventh  of  the  last  section  but  one. 


I  3360.  Effect  of  thin  net,  npon  trial  Jurors  and  Jurlen, 
in   criminal    cauMCii. 

A  jury,  for  the  trial  of  an  indictment  or  other  criminal  cause, 
at  a  term  of  a  court  of  record,  commencing  on  or  after  the  twenty- 
first  day  of  May,  1877,  nnist  be  procured  from  the  trial  jurors 
selected,  drawn,  and  notitiod,  as  prescribed  in  this  act,  for  the 
term  of  the  court  at  whVli  it  is  triable,  including  the  talesmen 
or  additional  jurors,  prornrrd  as  prescribed  therein:  and  the  same 
must  be  tried  by  the  jury  an  formed.  But  the  statutes  remaining 
unrepealed  after  the  first'  dny  of  September,  1S77,  relating  to  chal- 
lenges or  disqualifirati()fi*«  of  petit  jurors  in  a  criminal  eause,  or 
prescribing  the  cases  where  talesmen   or  additional   petit  jurors 
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must  be  summoned  in  a  criminal  cause,  remain  uuiiffccted  bjr  th'j 
act,  and  are  applicable  to  the  proceedings  tnkeu  us  prescribed  in 
this  act,  and  to  the  trial  jurors  therein  specilied. 

%  8361.  Id.)  upon  grand  Jarors  and  Juries. 

This  act  does  not  affect  any  pro  vision  of  thL»  statutes,  remaining 
unrepealed  after  the  first  day  of  September,  1877,  relating  to 
grand  jurors  or  grand  juries;  except  as  follows: 

1.  A  fine  imposed,  after  the  first  day  of  September,  1877,  upon 
a  person  drawn  as  a  grand  juror,  and  duly  summoned  to  attend  a 
term  of  a  court  of  record  as  a  grand  juior,  as  prescribed  in  those 
statutes,  must  be  imposed  as  pret^oribed  in  article  fourth  of  title 
third  of  chapter  tenth  of  this  act;  and  s-'ctlons  1073  to  1077  of  tiiis 
act,  both  inclusive,  apply  to  such  a  person,  as  if  he  had  been 
drawn,  and  notified  to  attend  as  a  trial  juror. 

2.  Where  a  provision  of  those  statutes  refers  to  the  lists  of 
petit  jurors,  the  ballots  containing  their  names,  the  box  or  boxes 
in  which  those  ballots  are  deposited  or  contained,  the  selecting, 
drawing,  summoning,  or  empanelling  of  pv^tit  jurors,  the  impositioa 
of  a  fine  upon  a  petit  juror,  or  the  enforcement,  reduction,  or 
remission  thereof,  it  is  deemed  to  refer  to  the  same  subject*  as 
provided  for  in  this  act,  in  like  manner  as  it  refers  to  those 
statutes. 

Bee  2  R.   8.   483.   484,    ||   16-21   (2  £<lm.  606,  606);   2  R.  6.  722,   f    IS   (1 

£dm.  745). 

9  83S2.  Id.}  npon  proceedinara  tnken,  or  rlarhts  accrued, 
<etc.,  nnder  former  statutes* 

Nothing  contained  in  \any  provision  of  this  act,  other  than  in 
chapter  fourth,  renders  Ineffectual,  or  otherwise  impairs,  any  pro- 
ceeding in  an  action  or  a  special  proceeding,  had  or  taken,  pursu- 
ant to  law,  or  any  other  lawful  act  done,  or  right,  defence,  or 
limitation,  lawfully  accrued  or  established,  before  the  provision 
in  question  takes  effect;  unless  the  .contrary  is  expressly  declared 
in  tne  provision  in  question.  As  far  as  it  may  be  necessary,  for 
the  purpose  of  avoiding  such  a  result,  or  carry mg  into  effect  such 
a  proceeding  or  other  act,  or  enforcing  or  protecting  such  a  right, 
defence,  or  limitation,  the  statutes  in  force  on  the  day  before  the 
provision  takes  effect,  are  deemed  to  remain  in  force,  notwith- 
standing the  repeal  thereof. 

S  33B3.  Id.}  npon  former  appointment  of  terms. 

This  act  does  not  affect  the  appointment  of  a  term,  or  the  design- 
nation  of  one  or  more  judges  to  hold  a  term,  made  pursuant  to 
the  statutes  in  force  on  the  thirty-first  day  of  August,  1877,  until 
new  terms  are  appointed,  or  one  or  more  judges  are  newly  desig- 
nated, as  prescribed  in  this  act. 

{  8864.  Id.;  npon  officers  and  offices. 

This  act  does  not  create  a  vacancy  in  any  office  or  employment, 
designated  or  referred  to  therein,  by  the  title  or  description 
thereof,  contained  in  the  statutes  in  force  on  the  day  before  the 
provision  referring  thereto  takes  effect,  or  by  another  title  or  de- 
scription: nor  does  it  affect  any  provisions  of  those  statutes,  relat- 
ing to  the  amount,  or  the  time  or  the  mode  of  payment,  of  the 
compensation  of  an  officer  or  employeo.  so  designated  or  referred 
to.  who  is  in  office  or  employed  on  that  day;  exrept  that  where 
the  tenure  of  his  office  or  empl'^rniont  is  not  prescribed  m  this  act, 
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he  may  be  removed  at  pleasure  by  the  court,  officer,  or  officers, 
authorized  by  this  act  to  appoint  a  person  to  discharge  the  same 
duties.  Until  he  is  removed,  or  hte  office  or  pluce  bocom  s  other- 
wise vacant,  the  provisions  of  this  act  aj^ply  to  lilra,  and  to  the  dis- 
charge of  his  duties.  The  court,  officer,  or  officers,  authorized  by 
this  act  to  appoint  a  person  to  an  office  or  employment,  may  from 
time  to  time  thus  hll  a  vacancy  therein. 

S  3865.  [Am*d,  1888.]  Wlien  thin  aet  deemed  io  liave  been 
p«aiied,  ete. 

For  the  purpose  of  determining  the  effect  of  the  different  pro- 
visions of  this  net  with  respect  to  each  other,  tlu'y  art*  Uvemeu  to 
have  been  enacted  simultaneously.  For  the  purpose  of  determin- 
ing the  effect  of  this  act  upon  other  acts,  and  the  effect  of 
other  nets  upon  this  act,  chapters  fourteen  to  twenty-two  of  this 
act.  both  inclunive,  are  deemed  to  have  been  enacted  on  the  sixth 
day  of  January,  in  the  year  eighteen  hundred  and  eighty;  and 
all  acta  passed  after  the  last-mentioned  date  are  to  have  tht 
same  effect  as  if  they  were  passed  after  this  act. 

I  3866.  'Wben  tbla  act  takes  effect. 

Subject  to  the  qualificntiouK  contained  in  the  foregoing  aectiona 
of  this  title,  this  act  shall  take  effect  as  follows:  titles  third  and 
fourth,  and  article  first  of  title  lil'th  of  chapter  tenth,  on  the  first 
day  of  May,  in  the  year  1877;  the  remainder  of  chapters  first  to 
thirteenth,  both  inclusive,  on  the  first  day  of  September,  in  the 
year  1877;  chapters  fourteenth  to  twenty-first,  l)oth  inclusive,  on 
the  first  day  of  (September,  1880;  and  this  chapter  immediately. 
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CHAPTER  XXni. 

Supplemental  Provisions. 

TTTLl  I.  -  Prore»41afi  for  tli^  CoBd«HBfttlOB  of  Itoftl  Proporty, 
TITLK II.  -  ProM^lBvt  for  tko  8al«  of  Corporate  BoaI  Fropoiiy* 

TITLE  I. 
Prooeedings  for  tke  condenmation  of  real  property. 

8oe.  88S7.  Titlo. 

S858.  DeflnltioDi. 

SS59.  ProceedlDgi  to  be  taken  u  preieribed  In  this  Utte. 

S300.  PetltioD;    what   to   contain. 

8M1.  Notice  to  be  annexed  to  petition;  Mrrlce  of. 

8S62.  Seryice  of  peUtion  and  noUce. 

8363.  Appearance  of  Infant,  idiot,  lunatic  or  habitual  drankmri. 

3364.  Appearance. 

3866.  Answer;   what  to  contain. 

3866.  Verlflcation  of  petition  or  answer. 

8367.  Trial  of  issnes. 

8368.  Certain  provisions  applicable. 

8368.  Judgment;  costs  when   to  defendant;   commiaaioneit. 
3370.  Duties  and  powers  of  commissioners. 
3871.  Confirmation  or  setting  aside  report;   deposit  when 
3372.  Offer  to  purchase;  costs;  additional  allowance. 
8378.  Judgment,    how   enforced;    delivery   possession  of 
writ  of  assistance  to  issue. 

8374.  Abandonment  and  discontinuance  of  proceeding. 

8375.  Appeal  from  final  orders;  stay. 

8376.  Appeal  from  Judgment  by   plaintiff. 

8377.  When  general  term  may  direct  a  new  appraisal. 

8378.  Confllctlog  claimants. 

8379.  Party  in  possession  may  stay  on  girlng  secnrity. 
8880.  Temporary  possession  pending  proceedings. 
3381.  Notice  of  pendency  of  action  to  be  filed. 

8382.  Power  of  court  to  make  necessary  orders. 

8383.  Repealing  clause;  limitations. 
8884.  When  act  takes  effect. 

f  8867.  Title. 

This  title  shall  be  known  as  the  condemnation  law. 

S  8868.    [Am'd,   1896.]    Deilnltlonft. 

The  term  "  person,*'  when  used  herein,  includes  a  natural  per- 
son and  also  a  corporation,  joint-stock  association,  the  state  and 
a  political  division  thereof,  and  any  commission,  board,  board  of 
managers  or  trustees  in  charge  or  having  control  of  any  of  the 
charitable  or  other  institutions  of  the  stat;;  the  term  "  real  prop- 
erty," any  right,  interest  or  easement  therein  or  appurtenances 
thereto;  and  the  term  "owner,"  all  persons  having  any  estate, 
interest,  or  easonient  in  the  property  to  be  taken,  or  any  lien, 
charge,  or  incumbrance  thereon.  The  person  instituting  the  pro- 
ceedings shall  be  termed  the  plaintiff:  and  the  person  against 
whom  the  proceeding  is  brought,  the  defendant, 

L.  1806.  ch.  689.     In  eflTect  May  12,  1896. 

I  3869.  Proeeedtnffs  to  be  taken  mm  preserlbed  In  tlii* 
title. 

Whenever  any  person  Is  authorized  to  acquire  title  to  real  pro^ 
er»y.  for  a  public  use  by  condemnation,  the  proceeding  for  that 
purpose  shall  be  taken  in  the  manner  prescribed  in  this  title. 
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S  88«0.  Petltfomi  what  to  ••■tels. 

The  proceeding  shall  be  Instituted  by  the  presentation  of  a  pe- 
tition by  the  plaintiff  to  the  supreme  court,  setting  forth  the 
following  facts: 

1.  [Am'd,  1880.]  His  name,  place  of  residence,  and  the  busi- 
tiess  in  which  engaged;  if  a  corporation  or  joint-stoclc  association, 
whether  foreign  or  domestic,  its  principal  pikce  of  business  within 
the  state,  the  names  and  places  of  residence  of  its  principal 
officers,  and  of  its  directors,  trustees  or  board  of  managers,  as 
the  case  may  be,  and  the  object  or  purpose  of  its  incorporation 
or  association;  if  a  political  diyision  of  the  state,  the  names  and 
places  of  riidence  of  its  principal  officers;  and  if  the  state,  or 
any  commission  or  board  of  managers  or  trustees  in  charge  or 
haying  control  of  auy  of  the  charitable  or  other  institutions  of 
the  state,  the  name,  place  of  residence  of  the  officer  acting  in  its 
or  their  behalf  in  the  proceedings. 

2.  A  specific  description  of  the  property  to  be  condemned*  and 
its  location,  by  metes  and  bounds,  with  reasonable  certainty. 

3.  The  public  use  for  which  the  property  is  required  and  a  con- 
cise statement  of  the  facts  showing  the  necessity  of  its  acquisition 
for  such  use. 

4.  The  names  and  places  of  residence  of  the  owners  of  the  prop- 
erty; if  an  infant,  the  name  and  place  of  residence  of  his  general 
guardian,  if  he  has  one;  if  not^  the  name  aiid  place  of  residence 
of  the  person  with  whom  he  resides;  if  a  lunatic,  idiot,  or  habitual 
drunkard,  the  name  and  place  of  residence  of  his  committee  or 
trustee,  if  he  has  one;  if  not,  the  name  and  place  of  residence  of 
the  person  with  whom  be  resides.  If  a  non-resident,  having  an 
agent  or  attorney  residing  in  the  state  authorizea  to  contract  for 
the  sale  of  the  property,  the  name  and  place  of  residence  of  such 
agent  or  attorney;  if  the  name  or  place  of  residence  of  any  owner 
cannot  after  diligent  inquiry  be  ascertained,  i(  may  be  so  stated 
with  a  specific  statement  of  the  extent  of  the  inquiry  which  has 
been  made. 

5.  That  the  plaintiff  has  been  unable  to  agree  with  the  owqer 
of  the  property  for  its  purchase,  and  the  reason  of  such  inability. 

6.  The  Talue  of  the  property  to  be  condemned. 

7.  A  statement  that  it  is  the  intention  of  the  plaintiff,  In  good 
faith,  to  complete  the  work  or  improyement,  for  which  the  prop- 
erty is  to  be  condemned;  and  that  all  the  preliminary  steps  re- 
quired by  law  have  been  taken  to  entitle  him  to  instithte  tho 
proceeding. 

8.  A  demand  for  relief,  that  It  may  be  adjudged  that  the  public 
use  requires  the  condemnation  of  the  real  property  described,  and 
that  the  plaintiff  is  entitled  to  take  and  hold  such  property  for 
the  public  use  specified,  upon  making  compensation  therefor,  and 
that  commissioners  of  appraisal  be  appointed  to  ascertain  the  com- 
pensation to  be  made  to  the  owners  for  the  property  so  taken. 

L.  1896,  ch.  688.     In  effect  May  12,  1896. 

>  * 

I  8861.  Notice  to  be  annexed  to  petition)  servtee  of. 

There  must  be  annexed  to  the  petition  a  notice  of  the  time  and 
place  at  which  it  will  be  presented  to  a  special  term  of  the  ra- 
preme  court,  held  in  the  jndicifll  district  where  the  property  or 
Fome  portion  of  it  is  situated,  and  a  copy  of  the  petition  and  notice 
mnrt  be  served  upon  all  the  owners  of  the  property  at  least  eight 
days  prior  to  its  presentation. 


/ 
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I  88«2.  SerTlce  of  petHtom  «md  motM^. 

SerTiceof  the  petition  and  notice  mntt  be  made  in  th:^  snmo  maa- 
ner  as  the  service  of  a  summons  in  an  action  in  the  stipreni  •  court 
is  required  to  be  made,  and  ali  the  provisions  of  articles  one  and 
two  of  title  one  of  chapter  five  of  this  act,  which  relat€^  to  the 
service  of  a  summons,  either  personally  or  in  any  other  wa^,  and 
the  mode  of  proving  service,  shall  apply  to  the  service  of  the  peti- 
tion and  notice.  If  the  defendant  has  an  agent  or  attorney  re- 
siding in  this  state,  authorized  to  contract  for  the  sale  of  tbe'  real 
property  described  in  the  petition,  service  upon  such  arent  or  at- 
torney will  be  sufficient  service  upon  such  defendant.  In  cac:e  the 
defendant  is  an  infant  of  the  age  of  fourteen  years  or  upwards,  a 
copy  of  the  petition  and  notice  shall  also  be  served  upon  his 
general  guardian,  if  he  has  one;  if  not,  upon  the  person  with 
whom  he  resides. 

I  8803.  Appearance  of  Infant,  tdlot,  Innatie  or  l&Al»ftaal 
drnnkard. 

If  a  defendant  is  an  infant,  idiot,  lunatic  or  habitual  drunkard. 
It  shall  be  the  duty  of  his  general  guardian,  comniitlee  or  trnster. 
If  he  has  one,  to  appear  for  him  upon  the  presentation  of  the 
petition  and  attend  to  his  interests,  and  in  case  he  has  none,  or 
m  case  his  general  guardian,  committee  or  trustee  falls  to  appear 
for  him,  the  court  shall,  upon  the  presentation  of  the  petitiou  an-i 
notice,  with  proof  of  service,  witnout  further  notice,  appoint  a 
guardian  ad  litem  for  such  defendant,  whose  duty  it  shall  be  to 
appear  for  him  and  attend  to  his  interests  in  the  proceeding,  and. 
if  deemed  necessary  to  protect  his  rights,  the  court  may  require 
a  general  guardian,  committee  or  tnistoe,  or  a  guardian  ad  litem 
to  give  security  in  such  sum  and  with  such  sureties  as  the  court 
may  approve.  If  a  service  other  than  i)ersonal  has  been  made 
upon  any  defendant,  and  he  does  not  appear  upon  the  presentation 
of  the  petition,  the  court  shall  appoint  some  competent  attorney 
to  appear  for  him  and  attend  to  his  interests  in  the  proceeding. 

I  88€(4.  Appearanoe. 

The  provisions  of  law  and  of  the  rules  and  practice  of  the  court, 
relating  to  the  appearance  of  parties  in  person  or  by  attorney  in 
actions  in  the  supreme  court,  sh:ill  applv  to  the  proceeding  fronr. 
and  after  the  service  of  the  petition,  nnd  nil  subsequent  orders, 
notices  and  papers  may  be  served  upon  the  attornov  appearing  and 
upon  a  gua'^ian  ad  litem  in  the  same  manner  and  with  the  aain-^ 
effect  as  the  service  of  papers  in  an  action  in  the  supreme  court 
may  be  made. 

1 83tt6.  Anavrerj  w^liat  to  contain* 

Upon  presentation  of  the  petition  and  notice  with  proof  Of  ser- 
vice thereof,  an  owner  of  the  property  may  appear  and  inter- 
pose an  answer,  which  must  contain  a  general  or  specific  denial 
of  each  material  allegation  of  the  petition  controverted  by  him. 
or  of  any  knowledge  or  information  thereof  sufficient  to  form  a 
belief,  or"  a  statement  of  new  matter  constituting  a  defence  to 
the  proceeding. 

i  3866.  Vertflcatlon   of  petition   or  answer. 

A  petition  or  answer  must  be  verified,  and  the  provisions  of 
this  act  relating  to  the  form  and  contents  of  the  verification  of 
pleadings  in  courts  of  record,  and  the  persons  by  whom  it  nugr 
oe  made,  shall  apply  to  the  verification. 

t66 
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f  880T.  THal  of  !•■«€■• 

The  court  shall  try  any  issue  raised  by  the  petition  and  answer 
at  such  time  and  place  as  it  may  direct,  or  it  may  ofder  the  same 
to  be  referred  to  a  referee  to  hear  and  determine,  and  upon  such 
trial  the  court  or  referee  shall  file  a  decision  in  writing,  or  delirer 
the  same  to  the  attorney  for  the  prevailing  party,  within  twenty 
days  after  the  final  submission  of  the  proofs  and  allegations  of 
the  parties,  and  the  provisions  of  this  act  relating  to  the  form 
and  contents  of  decisions  upon  the  trial  of  issues  of  fact  by  the 
court  or  a  referee,  and  to  making  and  filing  exceptions  thereto, 
and  the  making  and  settlement  of  a  case  for  the  review  thereof 
upon  appeal,  and  to  the  proceedings  which  may  be  had  in  case 
such  decision  is  not  filed  or  delivered  within  the  time  herein  re- 
quired, and  to  the  powers  of  the  court  and  referee  upon  such 
trial,  shall  be  applicable  to  a  trial  and  decision  under  the  title. 

S8866.  Certalm  proTlsio««  i^pUcable. 

The  provisions  of  title  one  of  chapter  eight  of  this  act  shall 
also  apply  to  proceedings  had  under  this  title. 

18868.  [Am*d,    1898.3    JiiOvmeitti   eomtm   trlteB   to    dofenA* 
smt)  eommissioitem. 

Judgment  shall  be  entered  pTirsuant  to  the  direction  of  the 
court  or  referee  in  the  decision  filed.  If  In  favor  of  the  defendant, 
the  petition  shall  be  dismissed,  with  costs  to  be  taxed  by  the  clerk, 
at  tne  same  rates  as  are  allowed,  of  course,  to  a  defendant  pre- 
Tailing  In  an  action  in  the  supreme  court,  including  the  allowance! 
for  proceedings  before  and  after  notice  of  trial.  If  the  decision  is 
in  favor  of  the  plaintiff,  or  if  no  answer  has  been  interposed  and 
it  appears  from  the  petition  that  he  is  entitled  to  the  relief  de- 
manded, judgment  snail  be  entered,  adjudging  that  the  con* 
demnation  of  t;he  real  property  described  is  necessary  for  the 
public  use,  and  that  the  plaintiff  is  entitled  to  take  and  hold  the 
property  for  the  public  use  specified,  upon  making  compensation 
therefor,  and  the  court  shall  thereupon  appoint  three  disinter- 
ested and  competent  freeholders,  residents  of  the  judicial  dis- 
trict embracing  the  cotmty  where  the  real  property  or  some  part 
of  it  is  situated,  or  of  some  county  adjoining  such  judicial  dis- 
trict, commissioners  to  ascertain  the  compensation  to  be  made, 
to  the  owners  for  the  property  to  be  taken  for  the  public  use 
specified,  and  fix  the  time  and  place  for  the  first  meeting  of  the 
commissioners.  Provided,  however,  that  in  any  such  proceeding 
instituted  within  the  first  or  second  judicial  district,  such  com 
missioners  shall  be  residents  of  the  county  where  the  real  prop- 
erty, or  some  part  of  it,  is  situated,  or  of  some  adjoining  county. 
If  a  trial  has  been  had,  at  least  eight  days'  notice  of  such  ap- 
pointment must  be  given  to  all  the  defendants  who  have  appeared, 
xhe  parties  may  waive,  in  writing,  the  provisions  of  this  section 
as  to  the  residence  of  the  commissioners,  and  in  that  case  they 
may  be  residents  of  any  county  in  the  State.  Where  owners  of 
separate  properties  are  joined  in  the  same  proceeding,  or  sepa- 
rate properties  of  the  same  owner  are  to  be  condemned,  mot% 
than  one  set  of  commissioners  may  be  appointed. 

U  1806.  €h.  6S0. 

i  8870.  (Am'd,  180B,  1813.]  Dvtle*  and  powers  of  com* 
ttftisalonerfk 

The  commissioners  Rhall  take  and  subscribe  the  constitutional 
oath  of  office.  Any  of  tUeiu  may  issue  subpoenas  and  administer 
OAths  to  witnesses;  a  majarity  of  them  may  adjourn  the  proceeding 
before  them,  from  time  to  time  iu  their  discretion.  Whenever 
Itey  ineett  exoept  by  apvointmeni  of  the  court  or  pursoant  to 
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adjournment,  they  shall  cause  at  least  eight  days*  notice  of  such 
meeting  to  be  given  to  the  defendants  who  have  apix^ared,  or 
their  agents  or  attorneys.  They  shall  view  the  premises  described 
in  the  petition,  and  hear  the  proof  and  allegations  of  the  parties;. 
and  reduce  the  testimony  taken  by  them,  if  any,  to  writinir,  and 
after  the  testimony  in  each  case  is  closed,  they,  or  a  majority  ot 
them,  all  being  present,  shall,  without  unnecessary  delay  aseertaia 
and  determine  the  compensation  which  ought  justly  to  be  mad? 
by  the  plaintiff  to  the  owners  of  the  property  appraised  by  them; 
and,  in  fixing  the  amount  of  such  compensation,  they  shall  n<^ 
make  any  allowance  or  deduction  on  account  of  any  real  or  sup- 
posed benefits  which  the  owners  may  derive  from  the  public  us< 
for  which  the  property  is  to  be  taken,  or  the  construction  of  anj 
proposed  improvement  connected  with  such  public  use.  But  in 
case  the  plaintiff  is  a  railroad  corporation  and  snch  r*»al  proi>erty 
shall  belong  to  any  other  railroad  corporation,  the  couiniissioneK 
on  fixing  the  amount  of  such  compensation,  shall  fix  the  sauie  at 
its  fair  value  for  railroad  purposes.  They  shall  make  a  report 
of  their  proceedings  to  the  supreme  court  with  the  minutes  of  the 
testimony  taken  by  them,  if  any;  and  they  shall  each  he  entitletl 
to  six  dollars  for  services  for  every  day  they  are  actually  en- 
'  gaged  in  the  performance  of  their  duties,  and  their  necessary 
expenses  to  be  paid  by  the  plaintiff;  provided,  that  in  procec^lings 
within  the  counties  of  New  York  and  Kings  such  commissioners 
shall  be  entitled  to  such  additional  compensation  not  exceeding 
twenty-five  dollars  for  every  such  day,  as  may  be  awarded  by 
the  court,  and  provided  that  in  proceedings  instituted  by  a  village 
or  any  b(»ard  thereof  under  this  title  such  commissioners  shall 
be  entitled  to  such  additional  compensation,  not  exceeding  five 
dollars  for  every  such  day,  as  may  be  aw^arded  by  the  c*ourt- 
Am'd  L.  1898,  cb.  384;  L.  1913,  cb.  232.     In  effect  Sept.  1,   1013. 

I    8371.    Conflrmatlon    or    aettliiff    aside    report  |    deposit 
^Fhen  payable. 

Ui)on  filing  the  report  of  the  commissioners,  any  party  may 
move  for  its  confirmation  at  a  special  term,  held  in  the  district 
where  the  property  or  some  part  of  it  is  situated,  upon  notice 
to  the  other  parties  who  have  appeared,  and  upon  such  motion, 
'  the  court  may  confirm  the  report,  or  may  set  it  aside  for  irregu- 
larity, or  for  error  of  law  in  the  proceedings  before  the  cummis* 
sioners,  or  upon  the  ground  that  the  award  is  excessive  or  in- 
sutficieut.  If  the  report  is  set  aside,  the  court  jnky  direct  a  re- 
hearing before  the  same  commissioners,  or  may  appoint  new 
commissioners  for  that  purpose,  and  the  proceedings  upon  such 
rehearing  shall  be  conducted  in  the  manner  prescribed  for  the 
original  hearing,  and  the  same  proceedings  shall  be  had  for  tlie 
confirmation  of  the  second  report,  as  are  herein  prescribed  for 
the  confirmation  of  the  first  reix)rt.  If  the  report  is  confirmed, 
the  court  shall  enter  a  final  order  in  the  proceeding,  directing  that 
compensation  shall  be  made  to  the  owners  of  the  property,  pur- 
miant  to  the  determination  of  the  commissioners,  and  that  upon 
payment  of  such  compensation,  the  plaintiff  shall  be  entitled  to 
enter  into  the  possession  of  the  property  condemned,  and  take 
and  hold  it  for  the  public  use  specified  in  the  judgment.  Deposit 
of  the  money  to  the  credit  of,  or  payable  to  the  order  of  the 
owner,  pursuant  to  the  direction  of  the  court,  shall  be  deemed 
a  payment  within  the  provisions  of  this  title. 

I   3872.   Offer   to  parchasei   costs)  additional   allOTraace. 

In  all  cases  where  the  owner  is  a  resideht  and  not  under  legal 
disability  to  convey  title  to  real  property  the  plaintiiE»  befort 

•10 
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service  of  his  petition  and  notice,  may  make  a  written  offer  to 
purcha;$e  the  property  at  a  specitied  price,  which  must  within  ten 
iluyH  thereafter  be  tiled  in  the  office  of  the  clerk  of  the  county 
"where  the  property   is  situated;  and  which   cannot   be  given  in 
evidence  before  the  commissioners,  or  considered  by  them.     The 
owner  may  at  the  time  of  the  presentation  of  the  petition,  or  at 
any  time  previously,  serve  notice  in  writing  of  the  acceptance  of 
plaintiff's  offer,  and  thereupon  the  plaintiff  may,  upon  filing  the 
petition,  with  proof  of  the  making  of  the  offer  and  its  acceptance, 
eutor  an  order  that  upon  payment  bf  the  compensation  agreed 
upon,  he  may  enter  into  possession  of  the  real  property  described 
in  the  petition,  and  take  and  hold  it  for  the  public  use  therein 
specified.     If   the   offer   is   not  accepted,    and    the   compensation 
awarded  by  the  commissioners  does  not  exceed  the  amount  of  the 
offer  with  interest  from  the  time  it  was  made,  no  costs  shall  be 
allowed  to  either  party.     If  the  compensation  awarded  shall  ex- 
ceed the  amount  of  the  offer  with  interest  from  the  time  it  was 
made,  or  if  no  offer  was  made,  the  court  shall,  in  the  final  order, 
direct  that  the  defendant  recover  of  the  plamtiff  the  cost  of  the 
proceeding,  to  be  taxed  by  the  clerk  at  the  same  rate  as  is  al- 
lowed, of  course;  to  the  defendant  when  he  is  the  prevailing  party 
in  an  action  in  the  supreme  court,  including  tne  allowances  for 
proceedings,  before  and  after  notice  of  trial,  and  the  court  may 
also  grant  an  additional  allowance  of  costs,  not  exceeding  five 
per   centum   upon   the   amount  awarded.     The  court  shall   also 
direct  in  the  final  order  what  sum  shall  be  paid  to  the  general 
or  special  guardian,  or  committee  or  trustee  of  an  infant,  idiot, 
lunatic  or  habitual  drunkard,  or  to  an  attorney  appointed  by  the 
court   to   attend   to   the  interests   of   any   defendant   upon   whom 
other  than  personal  service  of  the  petition  and  notice  may  have 
been  made,  and  who  has  not  appeared,  for  costs,  expenses  and 
counsel  fees,  and  by  whom  or  out  of  what  fund  the  same  shall 
be  paid.     If  a  trial  has  been  had,  and  all  the  issues  Betermined 
in  favor  of  the  plaintiff,  costs  of  the  trial  shall  not  be  allowed 
to  the  defendant,  but  the  plaintiff  shall  recover  of  any  defendant 
answering  the  costs  of  such  trial  caused  by  the  interposition  of 
the  unsuccessful  defence,  to  be  taxed  by  the  clerk  at  the  same 
rate  as  is  allowed   to  the  prevailing  party   for  the   trial  of  an 
action  in-  the  supreme  court. 

I  3373.  Jadirment,  hovr  enforced)  delivery  poasesalon  of 
premlnes;  ^vhen  trrit   of  asuistance   to   iMiae. 

Upon  the  entry  of  the  final  order,  the  same  shall  be  attached 

to  the  judgment'^roll  in  the  proceeding,  and  the  annmnt  directed 

to  be  paid,  either  as  compensation  to  the  owners,  or  for  the  costs 

or  expenses  of  the  proceeding,  shall  be  docketed  as  a  judgment 

against  the  person  who  is  directed  to  pay  the  same,  and  it  shall 

have  all  the  force  and  effect  of  a  money  judgment  in  an  action 

in  the  supremo  court,  and  collection  thereof  may  be  enforced  by 

execution   and    by   the   same   proceedings    as   judgments    for   the 

recovery  of  money  in  the  supn-me  court  may  be  enforced  under 

the  provisions  of  this  act.     When  payment  of  the  compensation 

awarded,  and  costs  of  the  proceeding,  if  any,  has  been  made,  as 

directed  in  the  final  order,  and  a  certified  copy  of  such  order  has 

boon  served  upon  the  owner,  he  shall,  upon  demand  of  the  plain- 

tifr,   deliver   possession    thereof   to   him,    and    in    case   possession 

is   not    delivered    when    <lenianded,    the    plaintiff    may    apply    to 

the   court   without   notice,    unless   the   court   sliall    retiuire   notice 

to  be  itfiven,  npon   pn^»f  of  snoli   pnynient   and   of  service  ot  the 

copy  order,  and  of  the  demand  and  nuu-conipliance  therewith,  for 

30  Oil 


!§  3374-76  COXDEMXATIOX  LAW.  c.23,ti 

ft  writ  of  ftuistance,  and  the  court  shall  thereupon  canae  KMi 
trrit  to  be  isBued,  which  shall  be  executed  in  the  same  manas 
fts  when  issued  in  other  cases  for  the  delivery  of  possession  ni 
real  property. 


t  8874.   [Am'd,   1894.]    Abandonment  and   disooMttmwnncc 

•ff  proeecdinar* 

Upon  the  application  of  the  plaintiff  to  be  made  at  any  tiof 
after  the  presentation  of  the  petition  and  before  the  expiratioc 
of  thirty  days  after  the  entry  of  the  final  order,  upon  ei^ht  dayv' 
notice  of  motion  to  all  other  parties  to  the  proceeding  w^ho  har? 
appeared  therein  or  upon  an  order  to  show  cause,  the  c  ^urt  may. 
In  its  discretion,  and  for  good  cause  shown,  authorize  and  dinH.-t 
the  abandonment  and  discontinuance  of  the  proceeding,  up(»i 
payment  of  the  fees  and  expjenses,  if  any,  of  the  commissionen, 
and  the  costs  and  expenses  directed  to  be  paid  in  such  final  order, 
if  such  final  order  shall  hare  been  entered,  and  upon  such  other 
terms  and  conditions  as  the  court  may  prescribe;  and  upon  the 
entry  of  the  order  granting  such  application  and  upon  compliance 
with  the  terms  and  conditions  therein  prescribed,  payment  of  the 
amount  awarded  for  compensation,  if  such  compensation  shall 
have  been  theretofore  awarded,  shall  not  be  enforced,  but  in 
snch  case,  if  such  abandonment  and  discontinuance  of  the  pro- 
ceeding be  directed  upon  the  application  of  the  plaintiff,  the  order 
granting  such  application,  if  permitting  a  renewal  of  snch  pro- 
ceedings, shall  provide  that  proceedings  to  acquire  title  to  such 
lands  or  any  part  thereof  shall  not  be  renewed  by  the  plaintiff 
without  a  tender  or  deposit  in  court  of  the  amount  of  the  awaid 
and  interest  thereon. 

L.   18M,  eh.  475. 

{  8876.  CAm'd,  18INS.]    Appeal  from  llnal  orders)  utm-y^ 

Appeal  may  be  taken  to  the  appellate  division  of  the  supreme 
court  from' the  final  order,  within  the  time  provided  for  appeal* 
from  orders  by  title  four  of  chapter  twelve  of  this  act;  and  aU 
the  provisions  of  such  chapter  relating  to  appeals  to  the  appc^llate 
division  of  the  supreme  court  from  orders  of  the  special   term 
shall  apply  to  such  appeals.    Such  appeal  will  bring  up  for  reriew 
all  tho  proceedings  subsequent  to  the  judgment,  but  the  judgment 
and  proceedings  antecedent  thereto    may   be   reviewed   on    such 
appeal,  if  the  appellant  states  in  his  notice  that  the  same  will  be 
brought  up  for  review,  and  exceptions  shall  have  been  filed  to 
the  decision  of  the  court  or  the  referee,  and  a  case  or  a  case 
and  exceptions  shall   have  been   made,   settled   and  allowed,   as 
required  by  the  provisions  of  this  act,  for  the  review  of  the  trial 
of  actions  in  the  supreme  court  without  a  jury.    The  proceed- 
ings of  the  plaintiff  shall  not  be  stayed  upon  such  an   appeal, 
except  by  order  of  the  court,  upon  notice  to  him,  and  the  appeal 
shall  not  affect  his  possession  of  the  property  taken,  and  the  ap- 
peal of  a  defendant  shall  not  be  heard  except  on  his  stipulatioo 
not  to  disturb  such  possession. 

L.  1896.  cb.  846. 

I  8876*  [Am'd,  1885.]    Appeal  from  Jadirment  hy  plalnttA 

If  a  trial  has  been  had  and  judgment  entered  in  favor  of  the 
defendant,  the  plaintiff  may  appeal  therefrom  to  the  appellate 
division  of  the  supreme  court  within  the  time  provided  for  ap- 
peals from  judgmemts  by  title  four  of  chapter  twelve  of  this  act, 
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and  all  the  proYiBioaM  of  said  chapter  reUtiog  to  appeals  froB 
Judgments  shall  apply  to  such  appeals;  and  on  the  hearini:  of  the 
appeal  the  appellate  division  uiaj  affirm,  reverse  or  modify  ths 
judgment,  and  in  case  of  reyersal  may  grant  a  new  trial,  or 
direct  that  judgment  be  entered  in  favor  of  the  plaintiff.  If  the 
Judgment  is  affirmed,  costs  shall  be  allowed  to  the  respondent,  hot 
if  reversed  or  modified,  no  costs  of  the  appeal  shall  be  allowed 
to  either  party. 

L.  1866,  ch.  946. 


I  8877.  liVlieift  general  term  nay  dlreet  •  n«vr  awimlsal. 

On  the  hearing  of  the  appeal  from  the  final  order  the  court  may 
direct  a  new  appraisal  before  the  same  or  new  commissioners, 
in  its  discretion,  and  the  report  of  such  commissioners  shall  be 
final  and  couchisiTc  upon  all  parties  interested.  If  the  amount 
of  the  compensation  to  be  paid  is  increased  by  the  last  report, 
the  difference  shall  be  a  lien  upon  the  laud  appraised,  and  shall 
be  paid  to  the  parties  entitled  to  the  same,  or  shall  be  deposited 
as  the  court  dhall  direct;  and  if  the  amount  is  diminished,  the 
difference  shall  be  refunded  to  the  plaintiff  by  the  party  to  whom 
the  same  may  have  been  paid,  and  judgment  therefor  may  be 
rendered  by  the  court,  on  the  filing  of  the  last  report,  against  the 
parties  liable  to  pay  the  same. 

f  3878.  Confliotlnff  clalnutnts. 

If  there  are  adverse  and  conflicting  claimants  to  the  money, 
or  any  part  of  it,  to  be  paid  as  compensation  for  the  property 
taken,  the  court  may  direct  the  money  to  be  paid  into  the  court 
by  the  plaintiff,  and  may  determine  who  is  entitled  to  the  sams, 
and  direct  to  whom  the  same  shall  be  paid,  and  may,  in  its  dis- 
cretion, order  a  reference  to  ascertain  the  facts  on  which  f«ck 
dstermination  and  direction  are  to  be  made* 


f  S87».  [Am'd,  18OO0  Party  1b  yosaaMloa  mmr  mtmr  oa 
WflirtMK   se««rlty* 

At  any  stage  of  the  proceeding  the  court  may  authorize  the 
plaintiff,  if  in  possession  of  the  property  sought  to  be  condemned, 
to  continue  in  possession,  and  may  stay  all  actions  or  proceed- 
ings against  him  on  account  thereof,  upon  giving  security,  or 
depositing  such  sum  of  money  as  the  court  may  direct  to  {>• 
held  as  security  for  the  payment  of  the  compensation  which 
may  be  finally  awarded  to  the  owner  therefor  and  the  costs  of 
the  proceedings,  and  in  every  such  case  the  owner  may  con- 
duct the  proceeding  to  a  conclusion,  if  the  plaintiff  delays  or 
neglects  to  prosecute  the  same.  When  the  final  award  to  any 
owner  is  less  than  fifty  dollars.  In  proceedings  to  condemn  a  right 
of  way,  for  telephone  or  telegraph  poles  and  wires,  the  allow- 
ance of  costs,  if  any,  and  the  amount  thereof  not  exoseding 
that  prescribed  by  statute,  shall  be  in  the  discretion  of  the 
court  in  any  action  or  proceeding  that  may  haye  been  or  may 
hereafter  be  stayed,  if  the  telephone  or  telegraph  poles  ana 
wires*  in  such  act'on  or  proceeding  so  stayed,  shall  have  been 
erected  for  more  than  three  years  prior  to  tke  conuntacemsiit 
thereof. 

U1IOflieh.Tlt  In effset Sept  1,1100. 
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S  83KO.  Temporary  yoaaeaaloB  pendtnff  proeeedli 

When  an  answer  to  the  petition  has  been  interposed,  and  it 
appears  to  the  satisfnctiou  of  the  coart  that  the  public  interests 
"~Ml  be  prejudiced  by  delay,  it  may  direct  that  the  plaintiff  be 
permitted  to  enter  immediately  upon  the  real  property  to  bf 
taken,  and  devote  it  temporarily  to  the  public  use  specificKl  k 
the  petition,  upon  depositing  with  the  court  the  sum  stated  in  tb? 
answer  as  the  value  of  the  property,  and  which  sum  stiall  b^ 
applied,  so  far  as  it  may  be  necessary  for  that  purpose,  to  th^ 
payment  of  the  award  that  may  be  made,  and  the  costs  ao'f 
expenses  of  the  proceeding,  and  the  residue,  if  any,  returned  to 
the  plaintiff,  and,  in  case  the  petition  should  be  dismissed,  or  w 
award  should  be  mad^,  or  the  proceedings  should  be  abandoneik 
by  the  plaintiff,  the  court  shall  direct  that  the  money  so  deposited. 
so  far  as  it  may  be  necessary,  shall  be  applied  to  the  paymen: 
of  any  damages  which  the  defeudnnt  may  have  sustained  hy  socfc 
entry  upon  and  use  of  his  property,  and  his  costs  and  expeiuses 
of  the  proceeding,  such  damages  to  be  ascertained  by  the  court, 
or  a  referee  to  be  appointed  for  that  purpose,  and  if  the  sum  so 
deposited  shall  be  insufficient  to  pay  such  damages,  and  all  costs 
and  expenses  awarded  to  the  defendant,  judgment  shall  be  entere<i 
against  the  plaintiff  for  the  deficiency,  to  be  enforced  and  col- 
lected in  the  same  manner  as  a  judgment  in  the  supreme  court; 
and  the  possession  of  the  property  shall  be  restored  to  the  de- 
fendant. 

I  8881.  Notice  of  pendency  of  action  to  be  illed. 

Upon  service  of  the  petition,  or  at  any  time  afterwards  before 
the  entry  of  the  final  order,  the  plaintiff  may  tile  in  the  clerk's 
office  of  %a.ch  county  wjiere  any  part  of  the  property  is  situated, 
a  notice  of  the  pendency  of  the  proceeding,  stating  the  names 
of  the  parties  and  the  object  of  tne  proceeding,  and  containing 
«  brief  description   of  the  property  affected  thereby,   and    fron 
the  time  of  filing,  such  notice  shall  be  constructive  notice  to  a 
purchaser,  or  incumbrancer  of  the  property  affected  thereby,  from 
or    against    a    defendant    with    respect    to    whom    the    notice    ic 
directed  to  be  indexed,  as  herein  prescribed,  and  a  person  whose 
conveyance   or  incumbrance   is   subsequently  executed   or   subse- 
quently recorded,  is  bound  )»y  all  proceedings  taken  in  the  pro- 
ceeding after  the  filing  of  the  notice,  to  the  same  extent  as  if 
he   was   a    party  thereto.     The   county  clerk   must  immediately 
record  such  notice  when  filed  in  the  book  in  his  office  kept  for 
the   purpose   of   recording  notices   of   pendency   of   actions,    and 
index  it  to  the  name  of  each  defendant  specified  in  the  direction 
appended  at  the  foot  of  the  notice,  and  subscribed  by  the  plaintiff 
or  his  attorney. 

I  8882.  Po-wer  of  court  to  make  neeeaaary  orders. 

In  proceedings  under  this  title,  where  the  mode  or  manner  of 
conducting  all  or  any  of  the  proceedings  therein  is  not  expressly 
provided  for  by  law,  the  court  before  whom  such  proceedings 
may  be  pending,  shall  have  the  power  to  make  all  necessar) 
orders  and  give  necessary  directions  to  carry  into  effect  the 
object  and  intent  of  this  title,  and  of  the  several  acts  conferring 
authority  to  condemn  lands  for  public  use,  and  the  practice  in 
such  cases  shall  conform,  as  near  as  may  be,  to  the  ordinary 
practice  in  such  court. 

014 
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{   3383.  Repeallnar  clause)  limitations. 

So  much  of  all  acts  aud  parts  of  acts  as  prescribe  a  method 
of  procedure  in  proceediiiKS  for  the  condemnation  of  real  property 
Tor  a  public  use  is  repealed^  except  such  acts  ana  parts  of  acts 
as  prescribe  a  method  of  procedure  for  the  condemnation  of  real 
l>ruperty  for  public  use  as  a  highway,  or  as  a  street,  avenue,  or 
l>ublic  place  in   an   incorporated  city   or  village,   or  as  may  pre- 
scribe   methods    of    procedure    for    such    condemnation    for    any 
public  use  for,  by,  on  behalf,  on  the  pjirt,  or  in  the  name  of  the 
corporation    of    the    city    of    New- York,    known    as    the    mayor, 
aldermen,    and    commonalty    of    the    city    of    New- York,    or    by 
'whatever  name  known,  or  by  or  on  the  application  of  any  board, 
department,    commiBsioners    or    other   ofQcers    actinir    for    or    on 
behalf  or  in  the  name  of  such  corporation  or  city,  or  where  the 
title  to  the  real  projwrty  so  to  be  acquired  vests  in  such  corpora- 
tion or  in  such  city;  and  all  proceedings  for  the  condemuutio  i 
of  real  property  embraced  within  the  exceptions  ennm^^rat'cd   in 
this  section  are  exempted  from  the  operation  of  this  title. 

L.  1800,  ch.  247. 

13384.  AVlicn  act  taken  effect. 

This  title  shall  take  effect  on  the  first  day  of  May,  one  thou 
sand  eight  hundred  and  ninety,  and  shall  not  affect  any  proceed 
Ing  previously  commenced. 
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§i  8390-97         CORPORATE  REAL  PROPERTY.         '    c.  23, 1,2 

TITLE  II. 
Proceeding's  tor  the  sale  of  oorporate  real  propertj-. 

eec  8890.  Proceedingt  by  corporations,  etc.,  to  be  ptmnant  to  tlie  provUtau 
of  thl»  title. 
8391.  Petition  and  content*. 

3892.  Hearing  of  application;  notice;  referee  to  take  proote. 
8893.  Order;  when  appUcattoii  fot,  maj  be  opposed. 
aSM.  IniolTeBt  corporation  or  aiMcUtlon;  nouco  to  eretltOM. 
8M0.  Service  of  notices. 

8896.  Power  of  conrt  to  make  bscomuj  orders. 

8897.  When  act  takes  effect. 

II  83]>0-»307.  [Repealed  by  L.  1909,  chs.  28  and  34.  See 
Consolidated  Laws,  tits.  General  Corporation  Law,  |§  70-76^ 
330,  Joint  Stock  Association  Law,  {8.1 
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e.  is,  t.  d  MECHANICS'  LIENS.  t§  33d8-341i>  ^ 

TITLE  nL 

CAdd«d  b7  I..  1897,  eh.  419.    Ib  •«Mt  S«p$.  1,  1897.] 

pffOTS.— Ch.  419  proTldM  that  this  and  following  title  ihall  bo  InMrted  In  eh.  »  oi 
the  ood*.  BrldeBtiy  error  tat  oh.  38,  and  they  areiiere  inserted  aooording  to  aeotlon 
Awnbera.] 

Fxoceedixigs  for  the  enforcement  of  meduuiics'  liena  on 

real  property. 

Beo.  t8Q8.  Porpoee  of  title ;  definitions. 

8889.  Enforcement  ot  a  meotutnlo's  Uen  on  real  property. 

8400.  Enforoement  of  alien  under  ooatraota  for  a  puhUc  Improvement. 

8401.  Action  In  a  eoort  of  record ;  oonaolidation. 
8408.  Parties  to  action  In  a  oonrt  of  record . 
8408.  Equities  of  lienors  to  be  determined. 
8404.  Action  In  a  court  no 'Of  record. 

84C0.  When  personal  serrioe  oan  not  be  made. 

8406.  Proceedings  on  retorft  of  summons ;  judgment  by  defanltf. 

8407.  Issue;  how  tried. 

8408.  Executions. 

8400.  Appeals  from  Judgments  in  courts  not  of  record. 

8410.  Transcripts  of  Jnoigment  in  courts  not  of  recor4« 

8411.  Cost  and  disbursements. 

8413.  Judgment  in  case  of  failure  to  establish  Ilea. 
8418.  Offer  to  pay  Into  court. 

8414.  Preference  over  eotttraotcfs. 

8415.  Judgment  may  direct  delivery  of  property  In  lieu  of  money. 

8416.  Judgment  for  deficiency. 

8417.  Disobarge  of  mechanics^  Hen  by  order  of  court. 

8418.  Judgments  in  actions  to  forelose  liens  on  account  of  public  Improvements. 

8419.  Judgment  in  action  to  fteeeioee  a  mechanic's  lien  on  property  of  a  rail- 

road corporation. 

If  R898-8419.    [Repealed  by  L.  1909,  ch.  38.    See  Ck>ii8olidated 
Laws,  lit.  Lien  Law,  §{  40-61.] 
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l§  3419-41  LIENS  ON  VESSELS.  c  23,t.4 

TITLE  TV. 

[Added  by  L.  18»7,  ch.  41 ».    lit  effect  Sept.   1,  IHOTO 

[Nora.— The  dupifoate  I  8419,  and  arrangement  of  Mctlon  numl>en  In  9y\lmJbn»<i 
this  title  are  so  in  the  original.] 

Froceedings  to  enforce  lleiiB  on  ▼«6b«1b* 

Seo.  S419.  Enforcement  of  Hens  on  vessels. 

3420.  Application  ior  warrant. 

M21.  Undertaking  to  accompany  applIo««o» 

St22.  Warrant:  execution  thereoC.      ^^,_ 
8428.  Order  to  snow  cause;  contents;  service. 

8424.  Notice  of  service  to  be  published  and  served. 
3435.  Proceedings  upon  return  of  order  to  show  cause. 
3426.  Order  of  sale. 

84^7.  Sale  and  proceeds.  ,     «     , 

843B.  Notice  of  the  distribution  of  the  proceeds  of  sale. 

8430.  Liens  for  which  no  warrants  are  issued. 
8480.  Contested  claims . 

8431.  Trial  of  Issues  and  appeal. 

8432.  Distribution  of  proceeds. 

84SS.  Payment  of  uncontested  claims. 
8434.  Distribution  of  surplus. 

8485.  Application  for  a  discharge  of  warrant.        ^..^^^-^ 

8486.  Undertaking  to  accompany  application  for  dlaolMrgt. 
8497.  Discharge  of  warrant. 

8408.  Action  on  undertaking. 

8480.  Costs  of  proceedings. 

8440.  Sheriff  must  return  warrant. 

8t41.  Discharge  of  lien  before  Issue  of  warraat. 

f{  8419.8441.    r Repealed  by  L.  lfK)9,  cb.  38.    See  Coosolidated 
Laws,  tit  Lien  Law,  §§  85-107.] 
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SCHEDULE  OF  LAWS  REPEALED 

by 
L.  1909,  ch.  65,  (an  act  to  amend  the  Code  of  Civil  Procedan», 
generally)  together  with  previous  repeals  and  notes  as  - 
compiled  by  Board  of  Statutory  Consolidation. 


Statuteb  He&ebt  Repealed 


REVISED  STAT- 
UTES 


Pt.lCh.|TU.|Art. 


Section 


1 
2 


2 
2 


9     12   . .      1-5.  8. 


5 
5 


9     13    ..      All 
5       1     1     AU, 


1  2     All 

2  ..     All 


6       11     ^20, 


2  6  12  23-39. 
2  6  13  54-68. 
2       6       2..     AU... 


2      6      3     1     AU, 


3     2     AU 


Previous  Repeals 


Section 


REPEALING  STAT^ 

UTE8 


L.   1 

Ch.  1 

$ 

See 

note 

« 

* 

1.. 

1—5.  8. « .  > 

AU 

3 

1830 
1880 
1880 
1845 
1840 
1841 
1877 
1880 
1S80 
1880 
1865 
1880 
1880 
1830 
1837 
1837 
1880 
1880 
1830 

1880 
1837 
1830 
1873 
1873 
1867 
1867 
1830 
1837 
1843 
1830 
1893 
1873 
1874 
1888 
1880 
1893 

1880 
1890 
1859 
1900 
1893 

320 
245 
245 
153 
354 
297 
417 
245 
245 
423 
724 
245 
245 
320 
460 
460 
245 
245 
320 

245 
460 
320 
79 
657 
782 
782 
320 
460 
121 
320 
686 
225 
470 
302 
245 
686 

245 
456 
261 
554 
686 

63 

14 
71 
71 

15 

71 
17 

12 

18-2( 

71 

21 

1 
1 
2 

I 

8 

12 

* 

AU 

AU.  . 

AU 

23 

* 

25 

* 

Ail 

6-20 

7 

7-9,  12... 

* 

23-27.... 
2.3-39 

54-68 

56 

1.  2,  6-14,  17-21, 

26.  30,  31,  35- 

2. 

*23^ 
59.. 

« 

3.  9ubd.  3. 

* 

3 

m 

7 

« 

27 

30 

32,  48.  53. 

)        ♦ 

i)8,   tStf.  ... 

49 

* 

54 

AU 

1 

9 

16 

17-22 

* 
* 

-Ml 

31.  32,  38;  39  pt.  be- 
i^inning  '*  but  may 
prove  such  notice,'* 
to  end   of  section; 
40-42 

34 

36 

46-51 

AU 

9X9 

. . .  • 
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Statutes  Hereby  Refeai£d 

- 

Previous  RsPSAiiS 

REVISED  STAT- 
UTES 

Sectioa 

fioctioa 

REPEALING 
UTES 

BTAnv 

Pt.lCh.lTlt.lArt. 

L.   1 

Ch.  1 

i 

2       6 

3  3     All 

4  . .      1-^54,  56,  57, 

5^75 

5  . .   7-22.  24 

6  ..      AU 

1  3     All 

2  ..     AU 

3  ..     AU 

52 

52-56,  59-74,  80-83. 
5« 

1859 
1880 
1849 
1850 
1878 
1845 
1867 
1893 
1830 
1880 
1880 
1863 
1837 
1835 
1880 
1866 
1877 
1893 
1877 
1880 

1877 
1862 
186,3 
1830 
1830 
1842 
1839 
1880 

ih:}0 

261 
245 
160 

272 
30 
236 
782 
686 
320 
245 
231 
400 
460 
264 
245 
802 
456 
686 
417 
245 

417 
460 
392 

76 
320 
277 

74 
245 
320 

1 
1 
1 

66 

1 

72 "...... 

1 

75.  subd.  8 . . .  • 

1 

79 

11 

2       6 

2       6 
2       6 

AU 

1 

1-64.  66,  57,  59-76. . 

30 

36 

48,  56 

56 

7-22.  24 

45 

1 

22 

1 

1 

1 

71.74 

2 

1 

1 

3       1 
3       1 

74 

AU 

AU 

AU 

1-37,   40-42.   44.  46- 

150 

37 

37 

54,  55 

1 
1 
1 
1 

1 

39 
2 
1 

01,  94,  siibd.  1.  95... 

123,  124 

128 

32-^4 
2.3 

3       1 

AU 

7 

1 

35 

note 

0 


m 


3       1       4  ,.     1-22,  24-2S. 

3.'),  ,3«,  40, 
45 


6  ..  1,  2,  8-10, 
12,  13.  15- 
26,  32-34. 


7.. 
All 
AU 


1-22,  24-27,  45 1877     417     1 

1-22,24-27,45 ISSO     245     1 

28 1886     693     1 


1.  2,  8-10,  12,  13,  15- 

20.  22.  23.  20.  ;i2-34  1877     417     1 
1,  2.  8-10,  12.  13,  1,-)- 

19.  20,  pxcf^pt  part 

fixinj?  pt5i<*»*!^  wiu'rc. 

court K   of   common 

pU*u>;    anri    pciural 

Ht*«<ioiis      sliall     Im' 

licM,  22,  23,  26,  32- 

34 1880     245     1 

20.  snbfl.  2 1840       41     3 

20.  subd.  5 1S;{S       83 

20,  snbrl.  10 1S30     105     2 

20.  Kubd.  13 1S:«)         3     6 

20.  subd.  l.T lS3r>     119     2 

20,  sub<l.  30 1S.33     295     3 

20.  .'^Mbd.  38 1829       80     2 

20,  subd.  38 1830         6     3 
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SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby  Rkfbalsd 


REVISED  STAT- 
UTES 


Pt.|Ch.|Tit.lArt. 


Section 


3       1       0  ..     AU. 
3       2      1   ..     All. 


3 
3 


2 
2 


8  ..     All 

4  ..     1-22;  25- 
267,    271- 
281 


3      3 
3      3 


I  ..     1-0.11. 


2  . .  1-39.  42,  43. 
46,  47,  49- 
£3,  62-^6. 


3      4 AH. 


3      o  •  ■  •    . •     AH. 


PBEViauB  Repeals 


Section 


REPEAUNQ  STAT- 
UTES 


L.  I  Ch.  I  S 


460  71 
320  36 


460  2 
245  1 
245  1 


245  1 

317  1 

379  45 

277  1 

421  1 

25  1 

317  8 

379  45 


20.  subd.  40 1852       65     1 

20,  subd.  43 1836     265     4 

20.  subd.  47 1836       40     1 

21.  24,  25 1896     548     1 

24 1843       88     4 

1-3 1867     272     1 

All 1880     246     1 

1.  pt.  beginning  *'and 
m  no  other;  and 
no,"  to  end  of  sec- 
tion   1837 

6,  subd.  1 1830 

7,  pt.  requiring  surro- 
gate to  record  ac- 
counts of  adminis- 
trators, executors 
and  guardians 1837 

All 1880 

All 1880 

1-22,     25-230,     232- 

267,  271-281 1880 

2,  3 1840 

2-4 1848 

15 1876 

44 1864 

47 1845 

52,  53.  58 1840 

59-^ 1848 

112 1873     146     1 

118 1838     243     1 

137-139 1831     300     41 

189,  subd.  1 1844       1 1     1 

222 1842       38     1 

231 1896     548     1 

245-248 1877     417     1 

258 1840     347     1 

1-9,  11 1877     417     1 

1-9.  11 1880     245     1 

6 1830     320     38 

11-39,  42,  43,  46.  47, 

49-63,  62-96 1877     417     1 

11-39,  42.  43,  46.  47, 

49-63.  62-96 1880 

33 1828 

Tit.  2,  S§  18-53 1848 

All 1849 

All 1880 

Tit.  1.  I  12 1847 

Tit.  1,  §86 1861 

Til.  1,  I  37 1878 

Tit.  2.  f  1 1848 

Tit.  2.  (  2,  Bubd.  1...  1848 

Til.  2,  $  3 1864 

Tit.  2,  M 1855 

Tit.  2.  §§  5-7. 1855     511     2-4 

Ml 


See 

note 

« 


245 

20 

15153 

379 

66 

438 

73 

245 

337 

1       ♦ 

221 

1       * 

292 

1       * 

50 

1       * 

50 

2       * 

219 

I                * 

511 

SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hsseby  Kepealed 


REVI8ED  STAT- 
UTES 


Pt.|Ch.|Tit.!Art, 


Section 


3      e AU, 


3       7       1   ..     All.. 

8       7       2   ..      All 

3       7       3   ..      l-60»    71-90 


¥ 


3 


3 

3 


7 

7 


6   . 
6   . 


3  8  1 

3  8  2 

3  8  3 

3  8  4.. 


1-9,  53-61, 
64-66.  68- 
83 

All 

All 

All 

3-10.  12-16, 
19-66 


1,  3-41,  43- 
65.  92- 
101,  107- 
108 


PRS\riOUS  RePBALB 


REPEALING  STAT- 
UTES 


L.  1  Ch.  I 


Tit.  2,  |§  8-12 1855  511 

Tit.  2.  W  13-16.  20.  .  1855  511 

Tit.  3,  6 {  42,  43 1830  320 

Tit.  3.  §§  8.  44.  80.  86  1830  320 


Tit.  5,  §S  22-29 

All 

Tit.  1,  All 

Tit.  2,  ifi  1-11,  14-28 

Tit.  3,  AM 

Tit.  4,  Sfi  1-13,  15-27 
Tit.  5    S  9    .    .    . 

Tit!  s!  I  22/subd.  i'..' 

Tit.  5,  §  51 

Tit.  5.  /Ul 

Til.  6,  $i  16-53 

Tit.  6,  §  39 

All 

All 

All 

1-14 

All 

3 


14 

25,  subd.  2 

29-31 

1-60,  71-73,  77-90. 
1-60,  71-90 , 


1877     417     1 


1-9,  53-61,  64-66.  6*- 
83 

1-9.  53-61,  64-66,  68- 
83 

All 

All 

80 

iW\ 

All 

^\Il 

/Ul 

All 


8 

33 1859 

42 

3-10.  12-16,  19-66... 


1.    3-41.    43-65,    92- 

101,  107-108 1880  246 

3 1864  422 

4-11,  16-30 1877  417 

15 1849  107 

21,  24 1840  354 

24 1842  197 

42 1858  348 


§         See 
note 


5 


1877 

417 

1880 

245 

1877 

417 

1877 

417 

1877 

417 

1877 

417 

1844 

324 

1860 

152 

1847 

410 

1877 

417 

1877 

417 

1845 

163 

1880 

245 

U77 

417 

1880 

245 

1877 

417 

1880 

245 

1851 

472 

1875 

42U 

1865 

421 

1867 

68 

1.2 

1877 

417 

1880 

246 

6-10 
42.43 
40,44, 
46.48 


1880 

245 

1877 

417 

1880 

245 

1845 

69 

18 

1877 

417 

1880 

245 

1877 

417 

1880 

245 

1877 

417 

1880 

245 

1877 

417 

1859 

110 

18,37 

460 

74 

1880 

245 

1 

1 
1 
1 

2,8 

6 

1 


• 


• 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby  Rbpbalxd 


REVISED  STAT- 
UTES 


Pt.|Ch.|Tit.|Art. 


Section 


3 
3 


8       6   .. 
8       6  .. 


3 

3        8       9.. 
3       8     10   .. 


3       8     12   .. 
3       8     13  .. 


3       8     14  .. 
3       8     15  .. 

3       8    17   .. 


3  9  1.. 
3  9  2.. 
3       9       3.. 


»  3     10       1    .. 
3     10        2   .. 


All 

1-15,    22-43 


8       7   ..     AU. 


All, 
AU, 


All 
AU. 


AU. 

AU. 


1-26,  31-34, 
36—46 .... 


AU 

AU 

1-3,    5-120 


AU. 
AU. 


8     10       3   ..     2-40,    42-50 


3     10       4   . .      1-3,  5-17. . 


All 
3.. 
1.. 


Previous  Repeals 


Section 


repealinq  stat- 
utes 


L.  I  Ch.  I     S 


All 1880  245  1 

16-21,    relating:    to 

petit  jurors,  37-42.  1877  417  1 

43 1830  320  52 

All 1880  245  1 

13,  subds.  1.  3 1869  4.33  1.  2 

All 1880  245  1 

All 1 8S0  245  1 

28,  34-36 1849  193  1-4 

30 1851  460  1 

32,47 1868  828  2,5 

39,  44 18.>7  684  3, 4 

All 1880  245  1 

AU 1880  245  1 

1 1877  417  1 

20 1843  9  1 

AU 1880  245  1 

5 1843  187  1 

AU 1H80  245  1 

3 1842  277  5 

8 1840  342  12 

10 1844  346  2 

14 18'i8  266  8 

AU 1880  245  1 


3 

10 

5  . 

4 

2 

5  . 

4 

2 

8  . 

1-26,  31,  33,  34,  36- 
46 

2-12,  16-26,  31.  33, 
34,  36-46 

43,  46 

15-17 

AU 

39 

AU 

35 

1-3,  5-65,  67-120; 
part  relating  to  ap- 
peals from  surro- 
gates* court.s 

1-3,  5-120 

13 

AU 

4,6 

6 

All 

2-40,  43-50 

4  T  I 

17-19,  22,  27,  30  part 
proscribing  fees  for 
clerks,  31,  33 

32 

42 

1.  2 

3.  5-17 

AU 

3 

WfSQ 


1880     245     1 


1877 
1832 
1840 
1880 
1830 
1880 
1844 


417 
210 
225 
245 
320 
245 
312 


1 

1 

13 

1 

53 

1 

1 


See 
note 


[104] 


• 


1877 

417 

1880 

245 

1840 

386 

40 

1880 

245 

1875 

305 

1,2 

« 

1875 

16 

« 

1880 

245 

1880 

245 

1844 

346 

3 

1840 

386 

40 

1814 

300 

1896 

548 

1896 

548 

1S.S0 

245 

18S0 

245 

1886 

593 

.11051 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1778  12 

1778  14 

1778  25 

1779  14 
1779  19 
1779  12 

1779  17 

1780  42 
1780  44 

1780  56 

1780  9 

1781  21 
1781  25 
1781  47 

1781  6 

1781  13 

1782  24 
1782  36 

1782  1 

1782  8 

1783  14 
1783  31 


1783 
1783 
1784 
1784 
1784 
1784 
1784 
1784 
1784 

1784 
1785 
1785 
1785 
1785 
1785 
1785 

1786 
17«6 
1786 
1786 


39 
41 
7 
26 
41 
48 
54 
59 
11 

12 
20 
27 
39 

58 
61 
71 

7 
16 
24 
27 


3,4,6.7 

All 


All  (2d  Sess. ). 
All  (2ci  Seas. 
All  (3d  Sess. 
All  (3d  Sess. 

AU 

AU 


All  (4th  Sess. ). 
All  (4th  Sess, ) 
All  (4th  Bess.) 
AU  (4th  Sess.) 


All  (5th  Sess.) 
All  (5th  Sess.) 

AU 

All 


All  (6th  Sess.) 
AU  (6th  Sess.) 

All 

AU 


All 

All 

AU  (7th  Sess.) 

AU 

AU 

AU 

All 

AU 

7-13  (8th 

Sess.) 

AU  (8th  S&ss.) 

AU 

All 

AU 

AU 

1-5,  7 

All 


AU 

AU 

AU. 

AU 


♦  Second  meeting. 


Previous  Rbpbala 


Section 


repbaliko  stat^ 

UTE8 


L.  I  Ch.  I     § 


AU 1801   1<93 

AU 1848  379     15 


AU 


1786     29     1 


AU, 
AU, 
All, 


1848 
1782 

1787 


379 
36 
89 


15 
12 
24 


AU 
AU 
AU 
AU 
AU 
AU 
AU, 


1782 
1782 
1788 
1788 
1788 
1782 
1786 


36 
36 
73 
5 
73 
36 
29 


12 

12 

2 

13 

2 

12 

1 


See 

note 


[1081 

CI  10) 


15. 
AU 


1784 
1787 


7     1 
89     24 


AU 


1848  379     15 


Part  beginning   "  and   If 
any  such  action  shall  be 
brouRht    In    an    inferior 
court  *•  to  end  of  statute. 
AU 


1787 
1788 


71 
73 


1 
2 


AU 
All 


1828 
1786 


21* 
41 


25 


AU 1801   193 


7-13 1801  193 


AU. 
AU, 
AU 
AU. 


1786 

ISOl 

1801 

1787 

1—5,  7 1797 


AU 
All 
AU 


1789 
1801 
1828 


41 
193 
193 

89 
8 

25 
190 

21* 


25 


24 
6 

8 
5 
1 


Citi] 

1112} 
[113] 

[114] 

[118] 
[119] 

[120] 


1f4 


AU ISOl   193 

1-14 1801    193 

15  pt.,  allowing  judge  of 
court   of  probate   three 

Eer  cent,  on  all  moneys 
rougbt  luto  court 1790     61 

15 1801   190 


824 


[121] 


3 
5 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hbbbbt 
Repealed 


I>. 


Ch. 


Sectioa 


1 7se> 

17.S6 


17S7 
1787 
I7rt7 

17S7 
1787 


29 
33 


1. 

7. 


i7sa    41 


3 

5 

6 

10 

14 


1-7.  17.20.21. 

25,  26 

All 

All 

All 

All 

All 


1787     18     3 


17H7  19  AU 

17S7  26  7 

17S7  27  All 

1787  32  4-6,9-11... 

1787  33  All 

1787  35  AU 


1787     38     AU 


1787 

39 

1787 

50 

17S7 

53 

17S7 

5t 

17.S7 

56 

17S7 

65 

17S7 

6«) 

17S7 

71 

17S7 

72 

1787 

89 

1787 

94 

17SS 

2 

17SS 

3 

17.SS 

4 

17SS 

5 

17SS 

6 

17.S.S 

8 

1 7S.S 

9 

17SS 

10 

17HS 

11 

1^.  7,  10-12. 

AU 

AU.^ 


All 
All 
10. 
Ail 
All 


Previous  Rbfealb 


REPEALING  STAT- 


7, 

7, 


L.  I  Cli.  I     §         See 
nqu» 


1-7,  17,  20,  21,  25,  26. 
AU 


1787  81)  24 

1788  73  2 

1801    193 

1828     21*  1  H  7 


AU 
AU 


4,  pt.  rxfniptinj?  plaintiff 
in  ct-.tiiiri  aises  from 
\)ayrTifMit  of  cos\<<  oil 
havin»?  caiiM-d  an  aUido- 
vit  or  oaih  to  bv  made 
and  filril  before  rom- 
nuMHvnwnt  of  (vrtain 
actions 

AU 

3 

3 

AU 


1828     21*  1  ^  10 
1801  193 


[123] 


1800 
1801 
1798 
1801 
1801 


98 
193 

22 
103 
193 


All 

4-6,  9-11 

AU 

8,  pt.  providini;  that 
evory  attorrny  nt'Kl»'t*t- 
inji  to  tilt'  his  warrant 
of  atiornry  shall  forfeit 
£10 

All 

17 

All 

1-4.  7.  10-12 

AU 

All 


1801  193 
1801  103 
1801  193 


[124] 


AU 
All 
10. 
AU 


1788 

73 

isoi 

193 

1789 

25 

ISO  I 

103 

i^n 

193 

1S28 

21* 

ISOI 

103 

IN)  I 

103 

ISOI 

l')3 

ISOI 

1<)3 

1813 

202 

8 


1  %  17 


All 

All 

ISOI 

193 

All 

20 

I'iirt  rt'iatim;  to  the 

1707 

city 

20 

20 

of  X«\v  York 

1S04 

27 

54 

All 

1^01 

103 

All 

All 

All 

ISOI 

193 

All 

All 

ISOO 

90 

3 

All 

All 

1 S2S 

21* 

I  ^  IS 

All 

Ml 

1S2S 

21* 

1  "T  10 

All 

All 

1  ^2S 

21* 

1  •;  20 

All 

All 

iSOl 

l(»:'> 

All 

.\ll 

1S2S 

21* 
21* 

1  «f  21 

All 

All 

1  S  JS 

I   r  oo 

All 

AU 

....  1828 

21* 

1  ^  23 

[125] 


[1261 


♦  Second  meeting. 


f>25 


;5CHEDULE  OF  LAWS  REPEALED. 


Statutes  Hehebt 
Repealed 


1788  12 

1788  17 

1788  18 

1788  32 

1788  34 

1788  36 

1788  37 

1788  41 

1788  43 

1788  46 

1788  73 


1789       1 
1789     25 


1790 
1791 
1791 
1791 
1791 
1791 
1792 
1792 
1792 

1793 
1794 
1795 
1795 
1796 
1796 
1796 
1796 


AU 
7.. 
1.. 


AU 

2 

1-25.  29-31..  . 

12,  13 

All 

1-13 

1-31 

2,  pt.  repeal- 
ing L.  1781, 
Chs.  26,  47, 
L.  1783.  Ch. 
39,  L.  1786, 
Ch.  33,  §  7, 
L.  1787,  Ch. 
35,  pi 

AU 

AU 


Previous  Repeals 


REPEAUNQ   BTX'T- 
UTE8 

L.  I    Ch.l      i 


AU 1801   193 

7 1801    193 

1 1801   193 

AU 1828     21*  1 

2 1828     21* 

1-25.  29-31 1813  202 

12,  13 1801  193 


DOte 


1^2 


33 


1-13 1801  193 

1-31 1801  193 


1127} 


1780  28  AU, 

1790  1  AU 

1790  61  AU 

1790  67  AU 


58  1,  2. 

7  AU. 

8  AU. 
12  AU. 
20  AU. 
38  AU. 
28  All. 
35  1-4. 
43  AU. 


36  AU 

35  AU 

1  AU 
74  AU 

2  AU 
8  5.. 

10  AU 

46  1.. 


1796  70  AU 

1797  3  AU 
1797  5  AU 
1797  8  AU. 


AU 1801  193 

1,  part  aUowlne  costs  to 

be  paid  out  of  a  line  for 

a  misdemeanor 

AU 

AU 

3 


CI3S] 


AU 

AU . 

AU 

Part  relating  to  adver- 
tisement of  sales  of 
goods  and  chattels. . . . 

AU 

1.2 

All 


1796  8 
1801  190 
1801  193 

1797  8 
1801  193 
1801  193 
1801  193 


6 
5 

6 


AU 
AU 
AU 


1-4 
3... 
AU. 
AU. 

AU. 


1791       8     1 
1801   193 
1801   193 
1801   193 

[IW 

1801   193 

1828     21*  1  1  36. 

1801   193 

CI30J 

1801   193 
1793     36     6 
1801   193 
1801    19j5 
1801   193 


AU 1801   193 


5.. 
AU 
I 


Part  relating  to  the  city 

m  of  New  York 

AU 

AU 

AU... 

AU 


1801  193 
1801  19^ 
1801   193 

1881  537 
1801  193 
1801  193 
1801  193 
1801  193 


[131] 

[132] 


*  Second  meeting. 


SCHEDULE  OF  LAWS  REPEALED. 


1 


Stati'tb     Hereby 
Repealed 

Previous  Repbala 

T,. 

Ch. 

Section 

• 

Section 

REPEALING  STAT- 
•      UTKft 

L.  1    Ch.l     i 

1797  13 
1797  20 
1797  31 

1797  84 
1798 

1798  22 
1798  52 
1 798  68 
1798  75 
1798  91 
1798  100 
1798  105 
1798  108 

1798  111 

1799  1 
1799  5 
1799  44 
1799  64 
1799  65 
1799  87 

1799  92 

1800  12 
1800  22 

1800  41 
1800  60 
1800  90 
1800  94 
1800  98 
1800  100 

1800  122 

1801  8 
1801  10 
1801  13 
1801  25 
1801  30 
1801  32 
IHOl  47 
1801  49 


All 

20 

6.  7.  10,  11. 
All 


8      All 


4,5 
All. 
18.. 
9... 


All 
All 
AH 
AU 
AU 


All 

AU 

2-6 

All 

All .  •  .  •  . 

All 

1 

All 

AU 


AU.. 

1.2. 

AH.. 

1,2. 

All.. 

AU.. 

All.. 

^Ml.. 

7-11 

All.. 

AU.. 

AU.. 

AU.. 

AU.  . 

AU.. 


AU 1801   193 


6,  7,  10.  11 
AU 

4,5 


•   ■   •   • 


•   ■   •   • 


1801  193 

1801  193 

1801  193 

1801  193 


9.. 
AU 


1801   193 
1801   193 


AU 
AU 


AU. 
AU. 
AU. 
2-6, 
AU. 


AU 

1 


•  •   •   • 


AU 

Part  relatinp:  to  the  city 

of  New  York 

AU 

1.  2 

AU 

1.  2 

AU 

AU 

AU... 

All 

7-11 

AU 


1801  193 
1801  193 
1848  379 
1801  193 
1801  193" 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801   193 


See 
note 

[133/ 


m 

II37> 


15 


AU 
.AU 
AU 


1801  50  AU 

1801  52  2 

1801  60  19 ".'.'... 

1801  65  1-5,7-^.*..'... 

1801  70  4 

1801  73  AU.".  *'. 

1801  75  AU 

1801  77      1,  2,  4-14.  20- 

24 


AU 

21  pt.  relating  to  attach- 
ment of  vesr<*ls 

Part  relating  to  the  city 

of  New  York 

AU 

AU 

2 

19 

1-5,  7-9 

4 

AU 

AU 


1881 
1801 
1801 
1801 
1800 
1801 
1801 
1801 
1813 
1828 
1228 
1S28 
1S28 
1813 
1828 


537 

193 

193 

193 

122 

193 

193 

193 

202 
21* 
21* 
21* 
21* 

202 
21* 


♦  Secont!  meeting. 


1.  2.  4-14.  20-24;  pt.  re- 
lating to  the  rlty  of  New 
Yoik 1881  537 

1,  2,  4-14,  20-24 1813  202 


927 


[13« 


49 
44 

46 
48 


11154 


1822  226     4 


1881 

637 

1 

1828 

21* 

1 

1813 

202 

1828 

21* 

1 

1813 

202 

1813 

202 

1813 

202 

1813 

202 

1813 

202 

H56 

158 


SCHEDULE  OF  LAWvS  fREPEALED. 


Statutes  Hbrbbt 
Repealed 


1801  87 
IHOl  90 
1801     91 


1801  98 

1801  102 

1801  105' 

1801  110 


1801  115 

1801  133 

1801  141 

ISOl  165 


1-18,  20-24.. 
5,  6 


1-8.  10,  21,  24 

-27 

All 

6,  7,  9,  11-13, 
14     to  pro- 
visos, 15-18.. 


All 

All 

All 

1-10,  12-22. 


1801   170      All 


1801 

174 

IvSOl 

176 

1801 

IKi 

isoi 

190 

1802 

15 

1802 

31 

1802 

83 

1802 

no 

ISO.'i 

2 

l.s')3 

32 

ISO.-} 

.>.! 

lS!):t 

fM) 

IHO.I 

103 

1804 

27 

1804 

55 

1804 

59 

1804 

68 

180* 

78 

AH, 

All, 


1-5, 


5 
AU 
AH 


2-5 


AU 
All 
.Ml 


All 

IS),  32,  33 
54 


All 

All 

1,      2     to     ilTi^i 

p<»rio(l 


Previous  Repeaub 


Section 


B.EPEAI.I.\a  stat- 
utes 

L-   I    Ch.I     § 


1 1828  21*1*62 

1-18,  20-24 1813  202 

5,  6,  pt.  nlaMng  to  the 

city  of  New  York 1881  537    1 

5,  6 1813  202 

1-8.  10,  21,  24-27 1813  202 

All 1813  202 

All 1813  202 


Sc>e 
not« 


6.  7.  0.  11-13.  14  to  pro- 
vi*iO.«!,  15-18 

9,  pt.  rolatinp  to  time  of 
holding  courts  in  Onon- 
daga count  y 

9,  pt.  r(*lutinf?  to  time  of 
holding  courts  in  0**n- 
e.see  county 

9,  pt.  relatinif  to  time  of 
holding  courts  in  Oneida 
county 

9 

All 

All 

All 

1-10,  12-22 

6,  pt.  afTccting  Columbia 
county 

6,  pt.  to  the  words  "diy 
of" 

4,  first  proviso 

All 

.Ml 


1813  202 
1824   2   2 
1824  23   2 


1824  181       4 
1828     21*  1«|[550 
1813   202 
1813  202 
1813  202 
1808  204     31 


1803     55     2 


1-9,  11 

3,  provi.soH. 
1-5 


.ll.L. 


All 

1,  provi^so 

AH 

\I1 

2-5 

All 


1.  . 

AH 


1805 
1803 
1813 
1813 
1813 
1811 
1ML>8 
1813 
1S04 
1813 
1813 
1813 
1813 
1813 
1813 
1813 


93 

103 
202 
202 
202 

43 

21* 

83 

58 
202 
202 
202 

83 
202 
202 
202 


5 
33 


2 
11167 


[139] 


6 


/Ml 


\U,  32,  33... 
54 


54 

All , 

All 

\H 


1813 
1813 
1807 
1S81 
1S13 
1S13 
1813 


202 

202 
139 
51  >  7 
202 
202 
202 


[141] 


62 


♦  Second  jne(*ting. 


1.  2  to  first  period 1813  202 


928 


SCHEDULE  OF  LAWS  REPEALED. 


■•  "r 


Statutes  Hereby 
Repealed 


1804  108  All.. . 

1804  109  30,  31 

1805  17  2,3.. 


1805  94 
1805  99 
1805  102 

1805  135 

1806  10 
1806  92 

1806  126 

1807  63 
1807  89 
1807  107 
1807  130 
1807  133 

1807  145 
1807  158 

1807  183 

1808  2 
1808  8 
1808  145 
1808  155 
1808  156 
1808  173 
1808  200 
1808  204 


1808 
1800 
1809 
1809 
1809 
1809 
1810 
1810 
1810 
ISIO 
1810 


219 

83 

124 

137 

148 

186 

36 

64 

187 

193 

194 


1810.196 


1811 
1811 
1811 
1811 
1811 


1 

43 

88 

196 

202 


1811  238 

1811  246 

1812  185 

1813  129 


1805     93     All. 


All 

All 

1 

4,  29 .  .  . 
2,  8.  .  .  . 

All 

12 

All 

All 

1-3,  5-8 

All 

AU 


All 

All 

29,  30... 

All 

All 

All 

21 

AU 

All 

All 

1-7,  9-31. 


All 

All 

All 

All  • «  •  • . 

All 

1,  2,  5.  . 

AU 

All 

1-4 

14,  35.  . 

2 

All 

1 

AU 

1,  2.... 

2 

18 


1,     U,     «>— O  .    .    •    •    * 

44.  46,  47.... 

AU 

AU 


Previous  Rbpeai/i 


Sectioa 


REPEALING  STAT- 
UTB8 


L.  I    Ch.l     5 


AU 

30,  31 

2.  3.  except  part  relating 
to  state  printing  In  city 
of  Albany 

2,3 


Ree 
note 


Al 

Al 
1 


i: 


29 

2.3 

AU 

12 

AU 

AU 

1-3,  5-8. 

AU 

3 

AU 

AU 

AU 

29,  30... 
All 


AU 

21 

All 

AU 

AU 

1-7.  9-31. 
25 


AU... 

AU... 

AU.... 

AU... 

AU... 

1.  2,  5. 

All..., 

All... 

1-4... 

35.... 


2.. 
AU. 
1.. 


AU. 

1.2. 

2. 


18;    pt.    relating    to    the 

city  of  New  York 

18 


1813  202 
1813  202 


1809  164  13 
1828  21*  11136 
1813  202 

1808  204  31 
1813  202 
1813  202 
1813  202 

1813  202  [142] 

1813  202 
1811  43  2 
1881  637  1 
1813  ^9 
1813  202 
1813  202 
1813  202 
1808  145  2 
1813  202 
1813  202 
1811  43  2 
1813  202 
1813  202 

CI43] 

1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 

1810  193  14 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 

1813  202 [1441 

1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 


1,3,  5-8. 
44,  46,  47, 

All 

AU 


1881  537  1 

1813  202 

1813  202 

1813  202 

1813  202 

1828  21*  1 1  lia 


•  Second  meeting. 


r 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hbbbbt 
Repealed 

Previous  Repeals 

L. 

Ch. 

Section 

Section 

repealiko  stat- 
utes 

L.  1    Ch.l     i 

/ 


1813  203 
1813  204 
i8l3t  4 


i813t  16 
lS13t  17 
1813t  48 

1813t  50 
1813t  63 


1813t  65 
lS13f  56 


18l3t  57 
lH13t  58 
lS13t  61 
lS18t  63 
1813t  66 


1813t  66 
1813t  79 


All 

1-8 

All 

All 

All 

All 

AU 

6,  6 

1-27.  29;  30, 
first  sentence, 
31^5 

AU 

All 

All 

All 

All 


1-14. 


All, 


*  Second  meeting. 


{  25,  34 

All 

1-8;  pt.  relating  to  the 
city  of  New  York 

1-8 

All 

All 

9 j»... 

All 

AU 

11,  pt.  exempting  de- 
fendant's body  from  ex- 
ecution  

AU 

All 

6,  6 


1-27,  29;  30,  first  sen- 
tence, 31-36 

AU 

Ml 

AU 

AU .^.. 

4,  pt.  relating  to  time  of 
holding  courts  of  com- 
mon pleas  and  general 
sesHions  in  Rensselaer 
county 

4,  pt.  relatlner  to  Catta- 
raugus county 

4,  pt.  relating  to  Onon- 
daga county 

4,  pt.  relating  to  Geneaee 
county 

4,  pt.  relating  to  Oneida 
county 

4,  pt.  providing  that 
courts  shall  be  held  al- 
ternately at  Bedford  and 
White  Plains,  West- 
chester county 

11,  pt.  requiring  the  men- 
tion of  assistant  j'jstices 
in  the  caption  and  con- 
tinuance of  records 

AU 

1-14,  pf.  relating  to  the 
city  of  New  York 

1-14 

17-22 

24 

Part  relating  to  the  city 
of  New  York 

AU 

t  Revised  Laws. 


1828 
1828 

1881 
1828 
1S28 
1828 
1818 
1828 
1828 


^note 

21*  If  Ift6[l45 
21*  1^68^ 

637     1 
21*  If  88, 

21*  iise 

21*  1  1187 
259     18 
21*  1  S  107    * 
21*  1^ 


122 


1816  236 
1824  238 

1828 
1828 


63 
43 


21*  1  J  101 
21*  1  i  1 


19 


1828     21*  If  124 
1828     21*  1«92 
1828     21*  1  f  93 
1828     21*  1  i  113 
1828   -21*  ill  110 


1816  112  3 

1823  101  3 

1824  2  2 
1824  23  2 
1824  181  4 

1870  560  1 


1818  60  3 
1828  21*  1 1  131 

1881  537  1 
1828  21*  1^89 
1815  157  8 

1819  166     4 

1881  637     1 
1828     21*  1 1 1ll 


980 


^ 


SCHEDULE  OF  LAWS  REPEALED. 


Statutbs  Hbrebt 
Repealbd 


Ch. 


Section 


1813t  8S     AU, 


1813t  80.    29. 


1813t  93 
1813t  95 


1813t  96 
18l3tt00 
1813tl02 
1814  19 
1814  108 
1814  141 
1814  162 
1814  163 
1814  193 
1814  108 
1814  200 

1814  23 

1815  38 
1815  77 
1815  82 
1815  106 
1815  loO 

1815  227 
»1815  266 

1816  17-7 
1816  210 
1816  236 


All.. 
1-23. 


All 

All 

All, 

AU. 

AH. 

All. 

1.., 


All 

All 

All 

37,  40 

All  (38Sess.). 

All 

All 

All 

AU , 

AU 

AU.      

27 


Previous  Repeaia 


Section 


BEPBALING  STAT- 
UTES 


L.  I  Ch.  I     S 


1,  pt.  relating  to  cor- 
oners' fees  in  counties 
of  Richmond,  Kings, 
Queens  and  Suffolk  for 
viewing  each  body  and 
taking  and  returning 
the  inquisition 

1,  pt.  relating  to  fees  of 
counselors,  solicitors  and 
sergeants 

1,  pt.  relating  to  fees  of 
masters,  register  and  as- 
sistant register,  clerk, 
examiner  and  sergeant- 
at-arms 

1.  pt.  relating  to  taking 
inquisitions 

AU 

29,  pt.  relating  to  the  dty 
of  New  York 

29 

All... 

1-23 

19,  pt.  requiring  the  reg- 
ister in  chancery  in  New 
York  to  keep  an  account 
with  the  Bank  of  New 
York 

20 

AU 

AU 

AU 

AU 

AU 


See 
note 


1815  183    1 
1818  230    8 

1823  269    9 

1826  62  2 
1828  21*  1 1 12t 

1881  637  1 
1815  157  8 
1828  21*  1584 
1828  21*  1  f 120 


1823 
1814 
1828 
1828 
1828 
1828 
1828 


269 

163 
21* 
21* 
21* 
21* 
21* 


AU 

1 

23,  45,  49,  53 


1817  21  AU. 


AU 1828  21* 


AU..  . 
37,  40. 
AU... 
AU... 
AU... 
AU... 
AU... 
AU... 
AU... 
27 


AU 

1 

23,  45,  49.  53, 
•45 


Part  relating  to  the  city 

of  New  York 

AU : 


1828 
1828 
1828 
1828 
1828 
1828 
1828 
1828 
1828 
1828 

1828 
1828 
1828 
1824 


21* 
21* 
21* 
21* 
21* 
21* 
21* 
21* 
21* 
21* 

21* 
21* 
21* 
238 


10 
2 

90 

123 

138 

II  167 
li  170 

■■■:::m 

11172 

,..[148] 

176 

177 

182 

18,1 

126 

185 

18U 
1  f  194 
1  M202 

I II  126, 
207 

11214 
11215 
11217 
43 


1 
1 
1 
1 
1 
1 
1  * 


1881  537     1 
1824  238    43 


*  Second  meeting. 


t  Revised  Laws. 
931 


SCHEDULE  OF  LAVV6  REPEALED. 


Statutes  Hebbby 
Repealed 


1817 
1817 
1817 
1817 
1817 
1817 
1817 
1817 
1818 
1818 
1818 


28 

32 

69 

90 

179 

251 

278 

280 

5 

60 

94 


1818  171 
1818  175 


1818  226 
1818  227 


1818 
1818 


230 
259 


1818 
1818 
1818 
1818 
1819 


1819 

1819 
1S19 
1819 
1N19 
1S*2() 
l.S2() 
IS-JO 


1S20 
1820 


260 
272 
277 
283 
27 


40 
156 
166 

178 
232 
122 
l-)9 
160 


184 
194 


1820  214 
1S2()  216 
1S20  219 


All... 
All... 

2 

All .  .  . 
AH .  . . 
All... 
1.2.., 

4 

All... 
1.  8,  4. 
i\U... 


Pbevious  Rbpbaia 


Bacllon 


REPBALINQ  STAT- 
UTES 


L.    I  Ch.  I     i 


An. 

AU, 


1818  195     All, 


All 
AU, 


All 

1,  2.  4-16.  18, 
19 


1818  265     All. 


All. 

2.., 

All. 

8.. 

All, 


All 

All 

All 

All 

All 

2 

All 

4.  pi.  afr»'CtinK 

L.    LSI 8,   (ni. 

94,  §  8 


All 
All 


AU, 
AU, 
AU 


AU 

AU. 

2.. 


1828 
1828 
1828 


21*  1 
21*  1 
21*  1 


\ 


221 
222 
226 


note 


AU. 

AU. 

1,2. 

4... 

AU. 


1828 
1828 
1828 
1828 
1828 


21*  1 
21*  1 
21*  1 
21*  1 
21*  1 


233 
240 
243 
244 
245 


[ISO] 


8.  pt.  relating  to  assistant 
justices  in  the  city  of 
New  York 

AU 

AU 


CISII 


AU 

2 

All 

AU 

Part  relating  to  the  city 

of  New  York 

AU 

AU 

1,  2.  4-16,  18,  19 

8 

Part  relating  to  the  city 

of  New  York 

AU 

AU 


AU 
8, 


Part  relating  to  the  city 

of  New  York 

All 

All 

AU 

AU 


1820  160    4 
1824  238     48 
1828     21*  1)255 
1828     21*1 586 
1828     21*  15  266 
1828     21*  1586 
1828     2l»  11257 
1828     21*  15  261 

1881  537  1 

1820  194  10 
1828  21*  15126 

1828  21*  15  265 

1821  38  1 


1881 
1824 
1828 
1828 
1828 
1828 

1881 
1828 
1828 
1828 
1828 


537 
21* 
21* 
21* 
21* 


5271 
5  248 
5  549 

5  283 


♦  Second  meeting. 


AU 

2 

All 

4,  i)t,  relating  to  the  city 

of  New  York 

4,  pt.  afTecting  L.  1818, 

v'll*  v^«   9  ^'  »■•■»••••■ 

AU 

6,  pt.' relating  to  fees  for 
servlcx-'s  of  justices  and 
.shc.riffa 

AU 

All 

AU 

AU 


932 


1828 
1828 
1828 


21* 
21* 
21* 


15550 
1  5299 
15301 


[I  Ml 


1881   5.S7     1 

1S24  238     43 
1828     21*  15  308 


1823 

ISJH 
1SL\S 
IS'JH 
182S 


269 

21* 

21* 
o\  ♦ 

21* 


35 

1  ^304 
I  $  :J(>8 
I  *f  309 
11310 


SCHEDULE'  OF  LA\\«  REPEALED. 


^ 


XBll 


Statutes  Hevjoy 
Repealed 


1S20 

245 

1821 

38 

1821 

56 

1821 

109 

1821 

130 

1821 

195 

1821 

203 

1821 

222 

1821 

238 

1821 

240 

1822 

69 

1822 

104 

1822 

114 

1822 

217 

1822 

245 

1822 

247 

1822 

252 

1822 

260 

1822 

272 

1823 

28 

1823 

47 

1823 

54 

1823 

70 

1823 

182 

1823 

207 

1823 

269 

1824 
1824 
1S24 
1824 
1S24 
1824 
1S24 
1824 

1824 

1824 
1S25 
1825 


1825 
1828 
1826 
1826 
1826 
1826 
1S26 
1827 


323 
62 

87 
157 
2S9 
30H 
309 

77 


5-7. 
All. 
AU. 
All. 
All. 
All. 
1... 


All. 

AH. 

3... 

AH. 

All. 

AU. 

AU. 

5.  7. 

AU. 

AU. 

1,  2 

AU. 

2... 


1,  2.  4,  5. 

1 

1-6.  8 

13,  15,  16, 


AU 

6-17,  35. 


26     All. 

44     AU. 

48     All. 

55     All. 

81 
205 
23;j 
238 

261 

325 

4 


PRETIOUB  RBPBAU9 


Section 


REPEALIXa  STAT- 
UTES 


L.  I    Ch.!     § 


All 

12 

AU 

1-26,       28-43, 

45,  46 

AU 

1-4 

AU 


See 
-note 

5-7 1828     21*  1  •!  314 

[154] 

AU 1828     21*  1  If  319 

AU 1828     21*  1  5  323 

AU 1828     21*  1  1  326 

AU 1828     21*  1  t  333 

[155] 

AU .' 1828     21*  1  5  339 

AU 1828     21*  1  i  340 

3.- 1828     21*  1  1i  341 

All 1828     21*  1  f  343 

AU 1828     21*  1 1  347 

[156] 

All 1828     21*  1  ^  360 

5,7 1828     21*111364 

'■S^57] 

AU 1828     21*  1  IT  367 

1.2 1828     21*  It  126 

All 1828     21*  1  II  372 

2 1849   194     4tl3 

1,  2,  4,  5 1828     21*  1  H  379 

....[158] 

1828     21*  11382 


1-6,  8 

13.  15,  16;  pt.  relating  to 

city  of  New  York 

13,  15,  16 

All 

6-17,  35;  pt.  relating  to 

the  city  of  New  York. . 

6-17,  35 

11,  14,  15.  16,  pt.  relating 

to  fees,  17,  35 

All 

AU 

All 

AU 


1881  637     1 
1828     21*  15390 
1828     21*  11392 

1881   537     1 
1828     21*  1  11400 

1828  21*  1  f  126 

1828  21*  I  •!  401 

1828  21*  1  II  403 

1828  21*  15  549 

1828  21*  1 i  405 


263     AU 


AU. 
2... 
AU. 
AU. 
4... 
AU. 
1-3. 
AU. 


12. 

AU 


1828     21*  1 5  549 
1828     21*  11:409 


[159] 


1-26,  28-43,  45,  46 1828 

AU 1828 

1-4 1828 


21*  1  5  410 

21*  1 ^  417 
21*   1  I1  390 


Part   fixing  salary  of  re- 
porter   1828  21*  1 

AU 1828  21*  1 

AU 1828  21*  1 

2 1828  21*  1 

AU 1848  379     1.= 

AU 1828  21*  1 

4 1828  21*  1 

AU 1828  21*  1 

1-3 1828  21*  1 

AU 1828  21*  1 


[160] 


551 
449 
456 
463 


f  472 
•;  483 
Tl  486 
*'  489 
499 


\ 


♦Second  meeting. 


983 


r 


SCHEDULE  OF  LAWVS  REPEALED. 


Statutes  Hebebt 
Repealed 


L. 


Ch. 


Section 


1827  203  All 
1827  234  All. 


1827  250  All 


PSEVIOUB  RbFSAUI 


Section 


HBPEAUNG  BTAT* 
UTE8 


L.  I    Ch.|     S 


See 
noie 


• 


1828  134     All 

1828  20*  15,  llf  t  8,  37- 
44, 48-50.  62- 
65 


1828     21*  1,  m  2,  7.  10, 
17,  18-23,32, 
33.  36.  44.  46. 
48.  54.  56.  58. 
62.  67,  68,  84. 
86-90.  92.  93. 
101,107.110- 
113.  119.  120. 
122-124.  126, 
131,  138.  165. 
167,  170,  172, 
176,  177,  182, 
183,  185.  189. 
194,  202.  214, 
215,  217,  221. 
222.  233,  240, 
243.  244,  251, 
255-257,  261, 
265,  266.  268, 
271,  283.  299, 
301,  302,  304. 
308-310,  314, 
319,  323,  326, 
333,  339.  340. 
343.  347.  360, 
364,  367.  372. 
379.  382,  390. 
392.401,  403. 
405,  409,  410. 
417,  449.  456, 
463,  472,  486, 
489,  499,  509, 
515,  519,  550. 

1829     39     All 

1829  108     All 

1829  225     All 

1829  252     All 

1830  5     3 

1830     12     All 

1830     28     All 


All 1828     21*1^509 

Part  relating  to  the  city 

of  New  York 1881   537     1 

AU 1828     21*  1  1  515 

Part  relatinjf  to  the  city 

of  New  York 1881  537    1 

AU 1828     21*  1  ^519 

:...ri6ii 

15,  •[  37 1830  320     14       [I62]« 

15,  11f  8.  38.  39.  43.  44. 

48-50,  52-55 1880  245     2 

15.  HH  48,  53-55 1877  417    2 


All 1880  245    2 


ri64 
168; 

170 


♦  Second  meeting?. 

t  £d. — H  4  Is  also  repealed,  according  to  section  4  of  I*  1909^  cfa.  0& 


884 


SCHEDULE  OF  LAWS  REPEALED. 


^ 


Statutes  Hereby 
Repealed 


1830     76     All 


1830  105 
1830  185 


1830  238 
1830  320 


2.. 

AH 


All 

14-23,  30-38. 
40-60,  52-57, 
63,  64,  68. 


1831     16  All 

1831     24  All 

1831   191  All 

1831  200  AU 


1831  287     All 

1831  300     AU 


1832       7     All 
1832     24     All 


1832  128     1-5,  7.  8. 


1832  158     AU 


1832  210  AU 

18^32  211  AU 

1832  246  3.. 

1832  276  AU 


1832  295 
1832  308 


AU 
AU. 


Previous  Uepeai^ 


Section 


repealing  stat- 
utes 


L.  I  Ch.  i     S 


Part  relating  to  the  city 

of  New  York 

AU 


See 
note 


1S81   537     1 
1880  245     ins 


Part  relating  to  the  city 

of  New  Yoik 

All 


1S81  537     1 
U>80  245     ins 


14.  15,  16  pt.  adding  §S 
63-68  to  II.  S..  pi.  2.  ch. 
6,  tit.  1,  §§  li)-23.  32-34, 
36-38,  40-49.  52-57.  03, 
64 

17 

18... 

35 

35 


50 

Part  relating  to  the  city 
of  New  York 

AU 

3 

AU 

2,  pt.  relating  to  order  of 
publication  of  notice  and 
time 

All 

AU 

2,  pt.  declaring  that  the 
provisions  of  §  1  shall 
not  extend  to  persons 
who  have  not  been  resi- 
dents for  one  year 

26 

30,  1  1 

34 

AU 

AU 

Part  relating  to  the  city 
of  New  York 

AU 

1-5,  7,  8;  pt.  relating  to 
the  city  of  New  York. . 

1-5.  7,  8 


1880 
1873 
1893 
1847 
1864 
1862 


245 
79 
686 
429 
280 
482 


1881  537 
1880  245 
1886  593 
1877  417 


1842  277 
1880  245 
1880  245 


1840  165 
18S6  693 
1840  377 
18-10  317 
ISM)  246 
1880  245 


1881 
18S0 


537 
245 


Part  relating  to  the  city 

of  New  York 

AU 


1881  537 
1877  417 
1848  379 

1881  537 
1877  417 


AU 
3.. 
2.. 
3.. 

AU 
All 


isj;o 

1896 
1.S.J6 
1S37 
1877 
1880 


245 
648 
211 
03 
417 
245 


[171] 


[172] 


1173? 


1174] 


W 


9 
9 


1 

1 
2 


16 


n 


9 
10 


1 
2 


1 

life 

15 


1 

1 


16 


1  10 


[1751 


n 


6 
10 


[176] 


MS 


SCHEDULE  OF  LAWS  REPEALED. 


9S= 


Statutes  Hereby 
Repealed 


1833  14 
1833  42 
1833  159 


1833  187 
1833  823 
ISaS  227 

1833  271 

1834  1 
1834  38 
1884  88 
1834  100 
1834  235 
1834  245 
1834  262 

1834  308 

1835  159 
1^5  189 

1835  197 
1835  211 

1835  265 

1836  30 
1836  439 
•836  499 
1836  625 

1836  526 

1837  93 
1837  367 
1837  410 
1837  418 
1837  430 
1837  460 


1837  462 
lKi7  465 
l.s:i7  465 
I S3 7  468 


18,38  129 
1838  138 
18.38  149 
1838  212 
1838  243 


1838  258 
1838  266 


All 
Ail 
All 


All 
All. 

■  All. 
All. 

All. 
All. 
All. 
AU. 
AH. 
AH. 
All. 
AU. 
All. 
Ail. 


All. 
AIL 
All. 
All. 
All. 
All. 
All. 
All. 
All. 
AU. 
AU. 
AU. 
2.3 
AU. 


AU 
AU 
AU 
Ail 


AU, 

AU 

AU 

AU 

AU, 


AU 
All. 


Previous  RsPBAUi 


Section 


REPEALING  STAT^ 
UTB8 


L.    I  Ch.  1      i 


All 

All 

1.  pt.  relating  to  terms  of 

supreme  court 

All 

All 

All 

All » 

1-5,  7-9 

AU 


1877  417 
1880  245 

1848  379 
1877  417 
1877  417 
1880  245 
1880  240 
1877  417 
1880  246 


1  f  7 
llll 


DOW 


AU 
Ail 


1837  460 
1880  245 


All 

All, 

AU, 

AU, 

All. 

1.. 

AU, 

AU. 

AU, 

AU 


1880 
1880 
1877 
1880 
1877 
1867 
1877 
1877 
1877 
1840 


Ail 

AU, 

AU 

AU 

All 

All 

AU 

AU 


1877 

1877 
1877 
1880 
1877 
1880 
1838 
1880 


417 
417 
417 
246 
417 
245 
266 
245 


6 

8,  8ubd.  3 
25-33,  36. 

40 

64 

72 

AU 

AU 

1 


Part  relatinK  to  the  city 

of  New  York 

All 


1863 
1840 
1862 

1874 
1844 
1843 
1880 
1877 
1880 
1880 


362 
384 
229 
267 
104 
172 
245 
417 
245 
245 


AU, 

All 

AU, 

AU, 

1.. 

3.. 

AU 

Ail. 

8.. 


1881  537 
1877  417 
1877  417 
1880  246 
1880  246 
1880  245 
1875  334 
1847  329 
1880  245 
1839  317 
1880  246 


13 

1 

1 

1 

1 

1 

1 


7 

7 

II 

11 

7 

11 


1 
1 
1 
1 


11 
12 
15 


1  J15 

1115 

1 

1 

1115 

2 


{IBS] 


086 


SCHEDULE  OF  LAWS  REPEALED. 


1 


Statutes  Hersby 
*Rep£alkd 

Previous  Rspbau 

L. 

Ch. 

Section 

"  flicMon 

BEPBALINQ  STAT- 
UTSB 

L. 

1  Ch. 

1    §        See 

1839     74 

All 

Part  relating  to  the  city 

of  New  YoTK 

Part  relating  to  the  city 

of  New  York 

I 

AU 

1880 

1881 

1881 
1841 
1877 

246 

637 

637 
272 

417 

2 

1839  101 

AU. ... 

1989  211 

AU 

1          [183] 

1839  303 

AU. ... 

1           [I84J 

1839  307 

AU . . . . 

1113 
[1851 

1839  317 
1839  342 

1839  346 

AU 

All.... 

All  ,  -  *  « 

AU 

Part  relating  to  the  city 

of  New  York 

AU 

AU 

1.3 

• 

1877 

1881 
1880 
1877 
1847 

417 

537 
246 
417 
349 

ilii^    ^ 

1 

If  16 
1  *  13 

1889  367 

4 

1840     38 

AU."..*. 

riH7i 

1840     41 

3  j)t.  repealing 
R.  B.,  pt.  3, 
Ch.  1.  tH.  5, 
t  20,  subd.  2 

ri8Ai 

1840  162 

AU 

AU 

AU 

AU 

2 

AU 

Part  relating  to  the  city 

of  New  York 

1.2 

2 

AU 

1842 
1880 
1880 
1880 
1880 
1880 

1881 
1848 
1842 
1880 

240 
245 
245 
245 
245 
245 

637 
379 
107 
245 

2         

1840  166 

AU . . . . 

2 

1  f  17 

1840  177 

AU . . . . 

il 

17 

1840  23£ 

17  [I8^3 

1840  239 
1840  314 

AU.... 
AU . . . . 

1840  317 
1840  320 

AU 

AU 

i.  ""I 

2                   ♦ 
11117 
[191] 

1840  34£ 

AU .... 

4 

1841   237 

1841  2;i7 
1844  346 

1842  277 
1880   245 
1S80   245 
1S42   H)7 
1877   417 
1S80   245 
1880   245 
18S()   245 
I88f)  245 
1842  %)2 
1844   312 
1M4   104 

1880  245 

1881  537 
1880   245 

1882  402 
1880   245 
1880  245 
1880  245 
1877  417 

1                  • 

1840  347 

All 

5 

9 

12 

All 

AU 

3 

All 

All 

iW\ 

AU 

All 

10 

31 

32,  33,  o8 

All 

Pari  ri'lalin/i  to  the  city 
of  New  York 

2 

6                 ♦ 

6                 • 

1J17 

1 1  17 

1840  354 

All ... . 

6 

1840  377 

AH 

2 

2 

1517 

1  T  17 

1840  379 

AU. . . . 

1840  384 

All ... . 

If  17 

1840  386 

AH  .  p  ,  , 

2 

1841     38 

8 
8 

1117 

AU 

1 

1841     56 

All 

AH 

All 

AU 

AU 

AU 

1118 
1 

1841   129 

AU .... 

1  1  18 

1841   138 

AU . . . . 

11  18 

1841   141 

AU. ... 

1118 

1841   193 

AU.... 

His 

fwr 


r 


SCHEDULE  OF  LAVV«  REPEALED. 


Stattttis  Hereby 
Repbausu 


1841  224 


1841  237 
1841  242 
1841  257 
1841  272 
1841  282 
1841  297 

1841  321 

1842  38 
1842  107 
1842  157 


1842  107 
1842  202 
1842  240 
1842  277 


^ 


1842 
1843 

1843 
1843 
1843 
1843 
1843 
1843 
1844 
1844 


1844 
1844 


324 
9 
121 
172 
177 
187 
201 
205 
11 
104 


127 
148 


1844  170 
1844  273 
1844  300 
1844  312 


1S44 
1844 


341 
346 


1845  10 

1845  24 

1S45  25 

1845  87 


All 
All 
All 
All 
All 
All 


All 

All 

1.2 


All 

All 

All 


1842  309     All 


All. 
All. 
All. 
All, 
4.. 


All. 
4,5 


1844  324     All 


All. 
All 

All 
All. 
All. 
/Ul. 


■   •••■• 


All 

All 

All 

AU...t 


All.. 
All.  . 
All .  . 
All.. 


PBBVIOUS  RJDPKA.LS 


Section 


RBCTAUNQ  8TAT- 
UTB8 


L.  I  Ch.  I     S 


Part  relating  to  the  city 

of  New  York 

All 

3 

All 

AU 

All 

All 

All 

All 

All 

\11 

All 

1 


note 


1... 
1.  2. 
2... 
AU. 


1881  537  1 

1877  417  11 15 

1842  202  2  ritSl 

1877  417  1  f  15 

1880  245  1 1  18 

1877  417  1  \  15 

1877  417  1 116 

1877  417  2 

1880  245  2 

1880   245  *1118 

1880  245  2 

1880  245  1^19 

1866  782  1  • 

1877  417  1^16 

1893  686  1 

1889  406  2  « 

1880  245  IK  19 


AU 

6,  pt.  amending  R.  S.,  pt. 
3,  ch.  8,  tit.  15,  §  8.  .  . 

All 

1 

3 


1880  245     1^19 


[iwi 


•   •   •   ■   « 


«»11  •    ■«■••■•••••■••«••• 

AU 

4 

\ll 

AU 

AU 

All 

1,  3-8 

Part  relating  to  the  oily 

of  New  York 

All 

All 

4,  5:  X)t.  relating  to  the 

city  of  New  York 

4,5 

AU 

\11 

.\ll 


1844  346  4 

1880  245  1^19 

1844  341  1         [1941* 

1844  341  3 

nw] 

1880  245  2 
1 
1 
1 
2 


1880  245 
1880  245 
1880  245 
1880  245 
18'0  246  1120 
1896  548  1 
1880  245     If  21 


1877  417 


18 


1881  537  1 
ISSO  245  1  «i21 
1880  245  1  \  21 


1.. 
AU 
3.. 
AU. 


1881 
1S77 
1845 
1880 
1S.S0 
1845 
1880 
1869 
1877 


537 
417 
214 
245 
245 
10 
245 
807 
417 


1 

1118 

3 

1121 

1121 

1 

1121 

1 

1118 


2.. 

All. 

All, 

All 

;Ml 

All 


18,-i7 
1880 
1880 
1S77 
1S80 
1882 


308 
245 
245 
417 
245 
402 


2 

1121 

2 

1119 

2 

1 


£196^ 


938 


SCHEDULE  OK  LAWS  REPEALED. 


^ 


8TATtTB8  Hereby 

ll£FEAL£D 


1845  112     All 


1S45 
1845 
1845 
1845 
1845 
1S45 
1845 
1845 
1845 
1845 
1846 


153  All 

163  All 

210  AU 

214  All 

231  AU, 

234  AIL 

235  All. 

236  All, 
242  AU. 
303  AU . 
120  AU. 


1846  140 
1846  150 

1846  169 
1S46  182 


AU. 
AU. 


AU 

1.2,4,5 


1846  200  AU 
1846  240  AU 
1846  276     AU, 


Pkevious  Repeals 


Section 


&EPBALINO  STAT- 
UTES 


L.  I  Ch.  I  i 


1.. 
AU. 

AU. 
AU. 
AU. 
AU. 
AU. 
AU. 


1877 
1880 
1880 
1877 
1880 
1880 
1877 
1877 


417 
245 
245 
417 
24ft 
245 
417 
417 


1^19 
1122 
2 

1119 
1  I  22 
1522 
11!  19 
1119 


1846  288 

AU 

1847  80 

All 

1847  85 

All 

1847  119 

All 

1847  134 

1 

1847  280 

7-13.   16-37, 
45-64. 6^-83.. 

1847  208 

1847  329 
1847  337 


AU 

AU 


AU 

AU 

AU 

3 

AU 

AU 

All 

AU 

AU 

1 

1,  2.  4.  5 

AU 

AU 

1 

AU , 

AU 

1 

AU 

All 

AU 

1 


7-13.  16-21,  23,  24,  26. 
27;  28  except  pt.  relat- 
ing to  Hurrof^ates'  courts, 
29-31.  34^6;  45  ex- 
cept pt.  relating  to  sur- 
TogaUtB*  courts,  46-64, 
66-83 

7-13,  16-24.  26-37.  45- 
64,  66-83 

9 

19-21,  23,  24;  pt.  desig- 
nating the  times  and 
placevS  of  holding  general 
and  special  terms  of 
the  supreme  court  and 
circuit  courts  and  courts 
of  oyer  an«l  terminer  and 
judges  who  shall  hold 
the  same 

25 

29-31 

46 

73 

A!l 

All 

AU 


1893 
1880 
1877 
1886 
1877 
1880 
1877 
1886 
1880 
1869 
1880 
1880 
1877 
1879 
1880 
1880 
1888 
1893 
1877 
1880 
1877 


686 
245 
417 
593 
417 
245 
417 
693 
245 
748 
245 
245 
417 
305 
245 
245 
571 
686 
417 
245 
417 


19 
21 
20 
23 
20 
21 
23 


1 

1 

1 

1 

1 

1 

1 

1 

1123 

1123 

II2O 

1 

1123 

1123 

1 

1 

1  121 

1124 

1121 


1877  417  1 1  21 


1880  245 
1849  333 


1124 

4 


1848 

1886 
1848 
1847 
1848 
IS^) 
1S.S0 
1880 


379 
593 
379 
470 

224 
245 
245 
243 


22 


15 

11 

32 

17 

1 

1124 

1  1;  24 

1124 


See 
note 


1 
1122 


[197] 


r 


SCHKDULE  OF  LAWS  REPEALED. 


Statutes  Hebbbt 
Repealed 


1847  339     All 
1847  877     All 


1847  390  2-4. 
1847  391  Alt. 
1847  410  All. 


1847  429  All. 

1847  430  All 

1847  450  All 

1847  462  All 

1847  464  All, 


1847  470  1-25,   27-32. 
34-36,  38-53. 


1848  28  All 


i/ 


1848 

1848 
1848 
1S48 
1848  185 
184K  222 
1848  224 


32 

48 
50 
53 


1848  277 
1848  312 
1848  379 


All. 
All. 
All. 
All. 
All. 
All. 
All. 

AH. 
All. 
AU. 


1848  380  All 


1849  30 
lh49  107 
KS49  133 

1849  160 
1849  193 


An, 

All 
AU, 


All.... 
AU 


1849  256     1.. 
1849  258     AU, 


Previous  Repeals 


fieetlon 


REPEALING  STAT- 
UTE** 


L.  I    Cli,|     § 


AU ^ 1880  245 

AU 1848  379 

All 1877  417 

2.3 1877  417 

1. 1848  32 

1-6 1877  417 

7»  8 1880  245 

AU 1864  280 

AU 1880  245 

2 1849  256 

All 1880  245 

AU 1880  245 

Part  relating  to  the  city 

of  New  York 1881  537 

AU 1880  243 

1-13»     1&-25,  27-31,  34, 

36,  38-44.  46-52 1877  417 

1-25,  27-32,  34,  36,  3&- 

53.. 1880  246 

1-25,   27-32.  34-36,  38- 

53.. 1896  548 

3.  last  paragraph 1848  222 

AU.... 188t)  245 

AU 1806  548 


AU 

AU 

AU 

AU 

AU 

3 

AU 

AU 

AU 

13 

AU 

AU 

AU 

AU 

AU 

AU 

AU 

2 

AU 

AU 

1,  pt.  amending  H 


1880 
1880 
1880 
1880 
1877 
1850 
1877 
1877 
1880 
1849 
1849 
1877 
1880 
1S49 
1877 
1880 
1880 
1854 
1889 
1863 


245 
245 

245 
245 
417 
245 
417 
417 
245 
333 
438 
417 
245 
439 
417 
245 
245 
240 
382 
362 


S.,  pt. 
3,  ch.   8,   tU.    10,   i   38, 

subd.  4 1874 

1 1S79 

2 18.->7 

4 1862 

AU 1880 

1 1870 

1 1880 

4 1803 

AU 1880 


See 
not« 

1124 

15 

1121 

1121  ri9«] 

1      [199:* 

1 1  21  L^OO] 

2 
5 

1124 
1 

24 

24 


n 


1 

1124 

1121 

1124 

1 

1125 
1 


125 
•125 
125 


£301] 


1525 
ill  22 
1 
1122 

1122 
1126 
4 
1 

n 

2 

10 

2 

8 


22 
4 

22 
20 


208 

1 

101 

1 

m 

684 

2 

« 

368 

1 

* 

245 

2 

78 

1 

« 

245 

1126 

153 

1 

• 

245 

1196 

940 


I 


9CHJEDULE  OF  LAWS  REPEALED. 


Statuixs  HcREBr 

P„™..B^„ 

T, 

Ch. 

Section 

Section 

«=..*u.a  ««r. 

L.  1  Ch.  1 

i        See 

1S49  333  AU 

1849  357  AU 

1S49  3S0  All. 

ua  tas  AU. 


All 1877  417     1523 

AU IS80  MS     lK28 

Part  reUllUR  lo  tbe  dty 

oINevfYortt 18S1   537     1 

AU 1880  2U>     1 1 » 

11,  13.  U.  le,  24.30.  81; 

53.  subils.  3.  9:    BB.  67. 

eO-fl2,  04.  sulxl.  11.  BR, 

74.    lto-101,     111.    113. 

114.  IIS.  122,  126.  130- 

132.  134-130,   138,   ISO. 

142.  snW.  2;    149,  162, 

l.M,  I-.f.-l-.S,  182.  172- 

I-^.  L7'..     nM.  3:    188, 

I9.-i,  !'.( I    _■  H.  246.  slItKis 

2,  1-    J  .-■     '.in.  2M,  269, 

2fl3-JC,-.,    jiS.   269,  272 

27;l,U7'.._'s|.subrt.  i;2fi2 

2»i.  2S7.  L-JI.  202.  2B7, 

ZBS.  31);?.  r'lB,  307,  gubd. 

a;317,:i.;'j  ;4S,340.3S3. 

354.  300,  :in.  384.  385, 

397.  3!lil.  4.'>9.  460,  470..    1851  479    1 

3;i,«>il><l.  S'M.EIlbd.lG; 

Ml),  l-V,  IW,  19H.  2B3, 

J7I,  .).VI,  .irtO,  367,  401, 

■lUI,  !T1    . 1852  392     I 

49 1851       2     1 

S3,  subds.  1.  2.  4-S 1S61   158     I 

84,  subd.  4:  118. 1867  781     4,7 

64.KUbil.13:  365.398...    1869  883     5.11.13 

96,  128,  226 1870  741     4.7,9 

104,  154,  3:i5.  353.  395 ..  .    1863  392     1 
121,  227.   229,   241.  300. 

307,  Bubds,    1-5.    7.    8; 

308,  309.  311,  31.^  381. 

333,  352,  362.  369 1S57  723     3,  6-8. 

12-19, 

Si". 

177,  283,  343,  379,  434 .. .   1866  824     6.     10. 
12.15. 

179,  subds.  1.  2.  4,  S 1875     28     1 

204,  256,  328,  344 1858  306    6.  S,  13, 

15 

23S 1S75  409     1 

243,334 1865  615     4,9 

267 INflO  4.'J9     6 

304,  subds.  3,  4;  318.  364  1M62  480  18.  21. 

25 

891 IB7B  431  IS 

426 IS69  883  IS 

Pari   rrlalin)!  to  the  city 

of  Ntw  York 1881  637     1 

AU 1M80  24S     1114. 

26 
B41 


i 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hebsby 
Repealed 


1849  439     AU 

1850  1       All 

1850     15     All 

1860     82     AU 

1850     94     All t 

1850  128     All 

1850  150     All 

1850   162     All 

1850  225  All 

1850  245     All 

1850  260     All 

1850  272     All 

1850  295     All 

1851  2  Part   affect  inp 

Code  of  Pro- 
cedure, S§  47, 
49 

1851     21     AU 

1S51   134     33 

1S51   163     All 

1851   202     2 

1851   232     AU 

1851   277     AU 

1851   444     AU 

1851   455     AU 

1851   460     AU 

1851  472     AU 

1851  479     AU 


Previous  Rspealb 


Section 


repealing  stat- 
utes 


L.  I  Ch.  I     f 


11-18 

Part  relating  to  the  dty 

of  New  York 

AU 

All 

All 

1.  2,  4 

3 

All 

AU 

AU 

1 

AU 

AU 

3 

All 

AU 

AU 

1 


1877  417     1123 


AU 

AU 

Part    affect ing    Code 
Procedure,  §$47,49. 


of 


1877  417     1 H  25 


All 

33 

AU 

2 

AU 

Part  relating  to  the  dty 

of  New  York 

All 

AU 

AU 

1 

AU 

AU 


1877 
1893 
1896 
1877 
1896 

ISSl 

isso 

1SK6 
18S() 
ISG8 
ISSO 
1880 


417 
101 
548 
417 
548 

537 
245 
593 
245 
828 
245 
245 


1125 
1 

1125 
1 


1 

1«J28 
26 
28 

1 

2 

2 


1  pt.  amending  L.  1849, 
Cli.  438.  §§  11.  13,  30, 
sub<ls.  12,  13-.  101,  116, 
149.  153.  173.  244,  262, 
255,  264.  205.  268.  272, 
278,  281.  subd.  2;  287, 
307.  subd.  6:  317.  348, 
349.  353.  354,  397,  460, 
470 

1   pt.   amending   L.    1849, 
Ch.  438,  §5,  14,  99.  100. 
282 

1  pt.  amending  L.  1849, 
Ch.  438.  i$  2  4.31.258   . 

1  pt.  amending  L.  1849. 
Ch.  438.  5  53,  subds.  3.  9. 

I  pt.  amenrlitiK  L.  1840. 
Cii.  438.  §§111,130,385 

942 


dec 

note 


• 


1852  392 

1 

« 

1867  781 

3,  5,  6. 
10 

• 

1S70  431 

2,4,10 

* 

ISOl  158 

1 

• 

18GU  824 

•2,  5. 16 

* 

SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1851  488  An. 

1852  47  AU. 
1852  65  AU. 
1852  175  All. 
1852  277  All. 
1852  374  1-5 

1852  392  AJl. 


Prbtioub  Repeals 


Section 


rbpeauxo  stat- 
utes 


L.  I    Ch.l     § 


31 


1  pt.  amending  L,  1849, 
Ch.  438,  S§  114,  132 1857 

l_pt.  amending  L.  1849, 
Ch.  438,  §  135.  subd.  3 .  .   1358 

1  pt.  amending  L.  1849, 
Ch.  438,  §  179,  subd.  3 .    1875 

1  pt.  amending  L.  1849, 
Ch.  438,  Si  27^.  366.  871  1862 

l_pt.  amending  L.  1849, 

Ch.  438,  §  399. 1857 

All 1880 

1,  2  to  first  semicolon,  3.    1877 

All 1896 

All 1880 

All 1880 

All 1880 

AU 1880 

1-5 1877 

Part  relating  to  the  city  of 

New  York 1881 

Part   amending   L   1849, 

Ch.  438,  §  11 1857 

Part  amending  L.   1849, 

Ch.  438,  S  13 1865 

Part  amending  L.  1849, 

Ch.  438,  §  30.  subd.  13 .   1860 
Part  amending  L.  1849, 

Ch.  438.  §  116 1865 

Part  amending  L.  1849, 

Ch.  438,  §  153 1855 

Part  amending  L.  1849, 

Ch.  438,  §  167,  subd.  7. 

"  and  what  follows  it  *'.  1863 
Part  amending  L.  1849, 

Ch.  438.  §  173 1876 

Part   amending   !>.  1849, 

Ch.  438,  §  244.  subd.  4.    1867 
Part  amending   L.   1849, 

Ch.  438.  5  265 1857 

Part  amending  L.   1849, 

Ch.  438,  5'272 18.57 

Part  ami"  n ding   L.  1849, 

Ch".  438,  §"307,  sub.  6.  .    1857 
Part   amending   L.  1849, 

Ch.  438,  S  349 1862 

Part   amending   L.   1849, 

Ch.  438.  S  354 1857 

Part  amending  L.  1849, 

Ch.  438,  §  360 1862 

Part  amending  L.  1849, 

Ch.  438.  §  367 1865 

Part   amending  L.  1849. 

Ch.  438,  S  401,  .subds. 

3—5 
Part  nmeiuiing"  f..  1849, 

Ch.  438,  §  401,  subd.  6.  1870 
All 1880 

IMS 


723  2,4 

30e  5 

28  1 

460  11,  26, 
27 


See 
no;« 


353 
245 


1 
2 


417  112$ 


548 
245 
245 


1 
2 
2 


245  1  f  29 
245  1 1  29 

417  1 1  26 


637 
723 
615 
459 
615 
44 


1 
1 
2 
1 
3 
1 


392  1 

431  8 

781  8 

723  10 

723  11 
723  r  13 

460  22 

723  22 

460  24 

•15  13 

1858  306  18 

741  14 

245  2 


B(71KDULE  0?  LAW?  REPEALKD. 


1/ 


Statutes  Hbreby 
Repealed 


18:>3  153 
1853  238 


1853  421 
18C3  511 
1853  529 


1853  648 
18:^4  75 

1854  116 
1854  135 
1854  206 
1854  270 


1855  10 
1855  44 

1855  85 
1855  202 
1855  279 
1855  471 

1855  511 
1855 '530 


1856  166 

1857  60 
1857  173 

1857  303 
1857  308 
1857  353 


1857 
1857 
1857 
1857 
1857 


396 
512 
567 
679 
6f4 


All 
All. 


1S53  338     All 


AU 
AH 
All 


AU. 
All. 
All. 
All. 
All. 
All. 


All. 
All. 

All. 
All. 
All. 
4.5 


AU. 
All. 


AU. 

AU 

AU. 

AU 
AU 

AU 


2.3 

AU. 
All. 
AU. 
AU. 


1857  728     AU, 


Previous  Repeals 


repeauno  sta.'p- 
utes 


AU 

1 

AU 

1-3,  5-7. 
4 


1880  245 

1879  316 

1880  245 
1877  417 
1896  548 


AU 

Part  relating  to  tho  dty 

of  New  York 

AU 

AU 

All 

AU 


AU 

1.  2 

Part  relating  to  the  dty 

of  New  York » 

AU 


1880  245 
1877  417 

1881  637 
1880  245 


1... 

AU. 

AU. 

1.2. 

AU. 


4 

4 

AU 

1 

Part    relating   to    Kings 

county 

Part  relating  to  Dutchess 

county 

AU 

All 

All 

AU 

All 

AU 

AU 

1 

All 

2.3 

.Ml 


1857  723 
1877  417 
1880  245 
1880  245 
1877  417 
1870  60 
1896  548 
1880  245 
1865  296 


AU 


1 

AU 

1  pt.  amending  L.  1849, 
Ch.  438,  §  11.  subd.  2  .. 
1  pt.  amending  I..  1849, 
Oh.  438.  §  11.  subd.  3. 
1-3,  5-11,  18-20 


1859  440 
1877  417 
1877  417 
1877  417 
1861  12 
1880  245 

1858  107 
1880  245 

1859  428 
1877  417 
1886  593 
1880  245 
1877  417 
1880  245 
1868  828 
1880  245 


1130 

1 

30 
27 

1 


See 

not€ 


\\ 


1877  417     1127 


1881  537 
1877  417 
1880  245 
1877  417 
1880  245 


C3t3l 


1531 
1128 

1 
1131 


POJ] 


P041 


5 

2 

1132 

1  j  32  [205] 

1129 

1         [206]* 

1132 

1  • 


1856  166    4 


2 
1129 

1130 

1131 

1 

1133 

2 

1133 

9 

2 


1 
1 
1 
1 
2 
2 


32 
33 
31 
33 


1867  781     1 


4,  12-17,  21-24. 

6 

7 


1866  824 
1877  417 
1866  824 
18S0  245 
1866  824 
1875     28 


1 
2 

4 
2 
7 
8 


• 


SCHEDULE  OF  r.AWS  REPEALED. 


^ 


Statitks  Hereby 
Repealed 

Previous  Rspbals 

L. 

Ch. 

Section 

Section 

REPEALING 
^  I'TES 

8TAT- 

L.  1  Ch.  I 

(        Bee 

,     All 

8 

13  pt.  amending  L.  1849. 

Ch.  438,   S  307,  sulxls, 

5-7 

13  pt.  amending  L.  1849, 

Ch.   438.   S  307,  subds. 

1-4 

14 

15 

17 

18 

21 

1869 

1858 

1864 
1862 
1865 
1876 

1858 
1862 

1  r:>h 

883 

306 

413 
460 
615 
431 
306 
460 
306 
245 
288 
417 
417 
176 
245 
417 
615 

417 
245 
824 
413 
392 
431 

428 
781 
245 
417 
245 
417 
245 
245 
686 
417 
245 
417 
615 
245 
413 
459 
392 
417 
417 

637 
245 
431 
616 
245 
545 
245 
245 

7 

11 

1 

18 

8 

12 

14 

23 

16 

1133 

1 

i«;32 

1132 

1 

1136 

1132 

2,5,8 

2 
2 

4 
1 
1 
13 

9,10 

8 
2 

1133 

1135 

1333 

lit  35 

2 

1 

1133 

1135 

2 

5.  8.  2 

2 

1 

12 

1 

1133 

1134 

1 

1136 

5 

1 

1136 

1 

1136 

2 

* 

* 

* 
* 

* 

22 

« 

1857  77.*] 

AU 

2 

All 

All 

1 

1880 

1861 

1877 

1877 

1858     37 

■     All 

« 

IHTyH  107 

'     All 

1858  176 

;     AH 

1860 
1880 
1877 

* 

,     All 

All 

1858  244 

All 

1.8.  12 

1,  5-7.  9,  13-15, 

21 

2-4,  8.  10-12,  16, 

4 

11 

1858  306 

^     All 

1865 

m 

\     All 

17.   18. 
19/26! 

1877 
1880 
1866 
1864 
1863 
1876 

1850 
1867 
1880 

• 
* 

13 

« 

« 

17,   18  pt.  amending  L 
1849.   Oh.   438,    i  401. 
subd.  3 

20 

« 
« 

1859  lie 

All 

AU 

All 

AU 

AU 

1 

1859  134 

[     Ail 

1877 

1880 

1877 

1880 

1859  174 

I     All 

1859  19L 

i     All 

1859  252     All 

1859  26] 

L     All 

1880 

1893 

.    1877 

1859  261 

J     All . .  .* 

AU 

1 

AU 

1-3,  5,  9-14 

4.  6-8 

7 

9 

11 

1859  42J 

J     All 

1880 

1877 

J     All ,. . 

1865 
1880 
1864 
.    1860 
.    1863 
.    1877 
.    1877 

* 

* 
* 
* 

1C59  44( 

2.  3 ".. 

1860       ( 

All 

Part  ri'lating  to 
of  New  York. .. 

All 

1 

10 

All 

1 

All 

AU 

1860     8( 

)     All 

the  city 

1881 

1880 

1876 

1865 

1880 

1864 

1880 

1880 

1860  13' 

I     All 

1860  13( 
1860  15 

5     AU 

2     All 

»4S 


SCHEDULE  OF  LAWS  REPEALED. 


STATirrE*   HEREBr 

Repealed 


Ch. 


Section 


1860  167     All 


I860  173 
1860  20 J 


1860  493 

1861  11 
1861  12 
1861  158 


1861  221 

1861  288 

1862  43 
1862  86 
1862  229 

1862  246 
1862  251 
1862  368 
1862  375 
1862  451 
1862  460 


1862  47t 

1862  485 

1863  206 

1863  212 
1863  362 


All. 
AH 


1860  459     All. 


1*2. 

AU. 
Ail. 


^VLE  •••••  ••••• 


All. 

All. 
AU. 
All. 
All. 


AU 

All 

All 

All 

AU 


All. 
All. 
AU. 

All. 
1-9 


Previous  Repbals 


Section 


BEPEAUyQ  STAT- 
UTES 


L.    I  Ch.  I      ( 


AU, 
AU. 
AU 


Part  requiring  graduates 
to  be  admitted  to  prac- 
tice upon  production  of 
their  dlpiomas 

i^',s/.'.\'.y.'.y.'.'.'//.y. 

4-7,  ^12 

6,  8 

7 


1865  218     1 
1877  417     1534 
1880  245     1^36 


note 


12 

1,  2 

AU 

All 

1,  pt.  amending  L.  1849, 
Cli.  4J8,  »  53,  subd.  2. .. 

AU 

AU 

AU 

AU 

AU 

5 


AU 

AU 

AU 

«vu  •••«*• 

AU 

AU 


1  pt.  -mending  L.  1849, 


1877  417 
lo73  431 
1C30  245 
ir77  417 
1835  615 
ir75  28 
lCd2  460 
1880  245 
1880  245 
1880  245 

1862  460 
1880  245 
1862  485 
1877  417 
1866  175 
1877  417 

1876  278 
1880  245 
1880  245 

1877  417 
1880  245 
1877  417 
1865  336 


1134 

3 

2 

2 

6.5 

3 

31 

1 136 

1537 

1137 

8 
2 

2 

1135 
2 
113d 

1138 

2 

1136 

2 

1136 

I 


P*:g 


• 
« 


438.  §  24 1876  431     2 


PMJ 


1  pt.  arnendinsr  L,  1349, 
Ch.  433,  §  11,  subd.  ?. .. 

1,  2,  4,  5,  7-9.  11-14.  22. 
31,32.05-37 

2,  4,   19,   23,   24,   26  Pt. 
amending  L.  1849.  Ch. 

438,  S  366,  subd.  5;  §  31  1869  616 


1867  781    1 
1877  417    2 


3,  6,  10,  15-21.  23-30,  33. 

34 

6.  27 

9 

10 

11,36 

17 

All 

1 


1 

AU 

All 

1.2,5,6,9. 
3 


4.  7.  8. 
7 


1880  245 

1866  824 
1869  883 

1867  781 

1863  392 

1864  413 
1877  417 
1880  £45 
1869  589 
l.'i77  417 
1877  417 
1880  245 
1867  782 
1893  686 
1864  420 


10-12 

14 
2 

8 

1 

1136 

2     pOfJ 

1137 
1^37 
1 1 39  (3101 

1 

1       • 


#46 


^ 


SOHEinJLE  OF  "LAWS  BEPEALKD. 


Statutes  Hersbt 
Repeaijbd 


1863  392 


1868  400 

1863  403 
1863  456 

1863  466 

1864  63 
1864  71 

1864  95 
1864  319 
1864  280 
1864  311 

1864  411 
1864  413 


1864  417 
1864  420 
1864  421 
1864  422 

1864  543 
1864  545 

1864  578 

1865  218 


18^5  886 
1865  357 
1865  512 
1865  555 


All. 
All. 
All. 
All. 
2-5. 
All.. 


All. 

All. 

5.. 

All. 


All. 
AU 


1864  414  All, 


AU. 

AU. 
AU. 
AU. 

AU. 
AU. 

AU. 
AU. 


1865  296  AU. 


AU. 

All. 
AU. 
AU. 


Pbevious  Repeals 


Sectioii 


repealiko  stat- 
utes 


1  pt.  amending  L.  1849, 
Ch.  438.  a  13,116,256. 
273.352,399 


1  pt.  amending  L.  1849, 

Ch.438,fil79.  8ubd.4.  . 
1  pt.  amending  L,  1849. 

Ch.  438,  6  307 

1  pt.  amending  L.  1849, 

Ch.  438.  §  335 

1  pt.  amending  L.  1849, 

Ch.  438,  {371 

1  ut.  amending  L.  1849. 

di.    438.    iS    104.    113. 

116,  154,  167.  first  two 

sentenofs,  179.  273;  §4. 

1.3,4 

AU 

AU 

AU 

AU 

2-5 

1-n 

8.  10 

AU 

AU 


L.  I  Ch.  I     S         See 
note 


1865  615     2,  3,  .5. 

7.  10. 

14    [3II]* 


1875  28  1 
1864  413  1 

1876  431  14 
1866  824  14 


1877  417 
1880  245 
1880  245 
1880  245 
1896  548 
1880  245 
1880  245 
1880  245 
1867  782 
1877  417 
1880  245 


1.. 

AU. 

AU. 

1.. 

AU. 

1.. 

2.. 

AU, 

AU. 

1.. 

AU. 

1.. 

AU. 

AU. 

1.. 

AU. 

AU. 

1.. 

AU. 

1.. 

1.. 

AU. 


1872  680 
1880  245 
1880  245 
1866  824 
1880  245 

1865  615 

1866  824 
1880  245 
1880  245 
1866  784 
1880  245 
1875  508 
1880  245 
1877  417 
1866  307 
1880  245 
1877  417 
1870  49 
1877  417 
1866  588 
1877  417 
1896  548 


AU. 

AU, 
AU. 


1880  245 
1877  417 
1877  417 


2 
2 
2 
1^39 

2 

1340 

1^40  [213] 

7 

1138 

1140 

i ^''} 

If  40 

11140 

11  ♦ 

2 

10 

14 

2 

J  140 

1 

2 

1 

2 

1138 

1 

1140 

1138 

1 

1139 

1 

1139 

1 


1141 
1139 
1139 


PI4J 


»47 


r 


9C2HEDULE  OF  LAWS  REPEALED, 


STATirrES  Herebt 
Repealed 


1865  615     All 


All. 

All. 
All. 
All. 
AJl. 
All, 
All. 
All 


1865  616 
1865  724 

1865  733 

1866  115 
1866  174 
1866  175 
1866  307 
1866  588 
1866  692  1,2,6,7,9-11. 


1866  782  All. 
1866  784  All. 
1866  824  All. 


• 


1867  68  All 
1867  116  All, 
1867  516  All, 


1867  658  All. 
1867  781  All. 


1867  782  1.  2.  6-16. 


T867  887  All 


1868  594  All 

1868  596  All 

■iH68  764  All 

1868  804  All 


1868  828 
186S  869 

1869  99 
1869  133 
1869  157 


AH 

All, 

All 

All, 

AU, 


Previous  Repeals 


Section 


REPEALING  STAT- 
UTES 


L.  I  Ch.  I     I 


1-3,6,7,9,14. 

4,5,8,10-13.. 
6 


■    ■    •    ■    • 


7.  11.  14 

13 

All 

All 

All 

AU 

All 

All 

All 

All 

1,2.6.7.9,  JO 

6.  7 

All 

All 

1.6-8,  10.  12,  16.  17. 
3-5,11,  13-15,18.. 


11  pt.  amending::  L.  1849, 
Ch.  438,  i  307,  siibds. 
1,5:    S§  17.  18 

All 

All 

1,  2 

Part  rplating  to  the  city 

of  New  York 

AU 

2 

All 

1-3.5.6.9,  10,14.  15 

2    14 

4-8.  ii-isi'ie.*.".  !!*.'.'.!'. 

1 

1,  7-10.  16 

1,  2,  5-16 

13 


1877 

417 

1876 

431 

1880 

245 

1870 

741 

1866 

824 

1869 

883 

1880 

245 

1880 

245 

1880 

245 

1880 

245 

1877 

417 

1877 

417 

1880 

245 

1877 

417 

1880 

245 

1869 

820 

1877 

417 

1893 

686 

1877 

417 

1880 

245 

1875 

28 

1867  781 

1880  245 

1877  417 

1878  33 


15 

16 

All  except  part  relat  ing  to 
criminal  proceedings.  .  . 

AU 

AU 

AU 

AU 

2 

.4U 

AU 


1881 
1880 
1870 
1880 
1877 
1869 
1880 
1871 
1880 
1893 
1887 
1886 
1869 

1877 
1886 
18S0 
1877 
1880 
1870 
1880 
1880 


537 
245 
170 
245 
417 
883 
245 
482 
245 
686 
630 
593 
246 

417 
593 
245 
417 
245 
706 
245 
245 


AU 

AU 

1 

All 


1877  417 
1877  417 
1877  417 
1880  245 


2 

1.  9,  11 

2 

10 

8.13,17 

12 

1141 

2 

1141 

2 

40 

40 

42 

40 


See 
note 


1142[3I5J 

1140 

1 

2  [216] 

2 

2  ♦ 


* 


1143 
1143 
1143 
1145 


[217] 


048 


SCHEDULE  OF  LAWS  REPEALED. 


Statxttes  Hereby 
Repealed 


1869  246     AU 


1869  260 

1869  433 

1869  .589 
1869  626 
1869  627 
1869  672 
1869  748 
1869  807 
1869  820 


1869  831 
1869  845 


All 

AU. 

All, 

All, 

All. 

All 

All 

All 


1  pt.  amendlni; 
L.  1866,  Ch. 
692,   §S  6,  7; 


AU 
AU 


f  §  2.  3. 


1869  883     AU, 


1870  20  AU. 

1870  37  AU. 

1870  49  AU. 

1870  59  AU. 

1870  74  AU, 


1870  78  All 

1870  151  1-3,  5,  6, 


1870  170 
1870  341 


All 
AU 


1870  359     All 


1870  394     AU 

1870  408     IS,  10-15 


1870  467     1.  2»4,  6. 


1870  560  1... 
1870  706  AU. 
1870  717     AU. 


I^BVious  Repeals 


AU 1880  245 

5 1877  417 

AU "1880  245 

AU 1877  417 

AU 1877  417 

AH 1880  246 

AU 1872  139 

AU 1880  245 

AU 1877  417 

1  pt.  amending  L.  1866, 

Ch         


14 

11(45 

1 

3  t45 

1143 

1M45 

1  5  43 

1^48 

11145 

2 

If  45 

1+43 


692.  SS  6,  7 1880  246     1  5  45  [31S1 


All 

1 

AU 

1-4,  6,  7.9,  10.  13-15, 

3,  5 

4,8 

5,  8,  U,  12 

AU 

A^U  ■•  •••«■••■■•.•■•■< 

1 

All 

1 

AU , 

1 


2.. 
2.. 

AU. 

AU. 

1-3 

5.. 

AU. 

1.. 

AU 


Part  relating  to  the  city 
of  New  York 

AU 

AU 

1-8.  10-14 

1-8,  10-15:  pt.  relating  to 
the  city  of  New  York. . . 

3 

15 

1 

1 

All 


1880  245 

1873  211 
1880  245 
1877  417 

1870  741 

1876  431 
1880  245 
1880  245 
1880  245 
1875  32 

1877  417 
ir.75  442 
1880  245 
1890  155 

1874  9 
1880  245 
1893  686 
18G0  245 
1880  245 

1875  428 
1880  245 

1871  708 

1880  245 

1881  537 
1880  245 

1880  245 
1877  417 

1881  537 
1875  316 
1896  548 
1380  480 
1877  417 
1880  245 


15  45 

1145 

2 

1,3 

1.9 

2 

1146 

1146 

1  ♦ 

1144 

1  ♦ 

1146 

1  • 

1  • 

1146 

1 

1146 

1  1  46  [219] 

1  * 

1146 

1  ■► 

2 

1 
1146 


1 
1 


46 

44 


1 

1 

1 

1 

1144 

1146 


AU 1880^^45  1146 

2 ^ 1874  258  1 

7 1880  487  1 

AU 1880  245  1146 


[220] 


« 


949 


r 


SCHEDULE  OF  LAXVS  REPEALLED. 


• 


Statutes  Hersbt 
Repealed 


1871  208 

All 

1871  219 

All 

1871  336 

All 

1871  361 

All 

1871  416 

All. ... 

1871  482 

All 

1871  486 

All 

1871  603 

All 

1871  610 

All ... . 

1871  708 

All 

1871  733 

All ... . 

1871  766 

All 

1871  834 

All 

1871  874 

All ... . 

1871  036 

All ... . 

1872  26 

All ...  . 

1872  92 

All ... . 

1872  260 

All 

1872  680 

All 

1872  693 

All 

1872  778 

All 

1873   9 

All 

1873  70 

All 

1873  79 

1873  146 

All 

1873  211 

AU 

1873  225 

All 

1873  299 

All 

1873  427 

1 

1873  552 

All 

1873  589 

All 

1873  657 
1873  663 

All 

All 

1874   9 

All 

1874  127 

All 

1874  156 

All 

1874  208 

All 

1S74  268 

All 

PREVions  Repeaus 


Section 


REPEALIxa  STAT- 
UTES 


L.     I  Ch.  I     I 


1,  2,  5-11,  13-15 

3.  4.  12 

12 

All 

AU 

4. 


AU 

AU 

1,  subd.  1 

Part  relating  to  the  city 

of  New  York 

All 

AU 

All 

2 

AU 

All 

AU 

AU 

1.3 

AU 

AU 

All 

Part  relating  to  the  city 

of  New  York... 

AU 

AU 

1 


1877  417  2 

1880   245  2 

1876  431  11 

1877  417  1  J45 
1880  245  ll47 
1877  164  1 
1893  686  1 
1880  246  11^47 
1872     26  1 


note 


AU, 
AU, 
1.. 
AU. 
AU. 
All. 
2.. 


1,  2;  pt. prescribing  pref- 
erence of  cauijes  on  cal- 
enrlars 

AU 

AU 

AU 

AU 

AU 

AU 

1    pt.    relating   to   dvil 
causes 

1 

2 

AU 


1881  537 
1880  245 
1880  245 
1877  417 
1877  417 
1880  245 
1896  548 
1880  245 
1877  417 

1872  778 

1877  417 
1880  245 

1880  245 

1881  537 
1880  245 
1880  245 

1878  129 
1880  245 

1877  417 

1878  324 
1880  246 
1880  246 
1877  417 

1873  589 


1877  417 
1880  245 
1893  686 
ir,80  245 
i:80  245 
1893  686 
1877  417 

1877  417 
18vS6  593 
1874  127 
1880  246 


47 
47 
45 
45 
47 


1 

1 
1 
1 
1 
1 
1 
2 
11145 

46 
47 
47 


It  31 


1 

1547 

11148 

#1348 
ll46 
1 

48 

48 

46 
1         (321)* 


IT 


li 


47 
49 

1  " 

2 

1549 

11147 

1  J47 
ll48 
1 
1540 


\U 

AU 

AU 

AU 

AU 

1 

All 

AU 


18S0  245 
18.S0  ?A5 
18S0  245 
1880  245 
1S80  245 
1S79  101 
ISSO  24.'5 
1880  245 


2 

2 
60 
50 
60 

1 

2 

1160 


[222] 


INSO 


SOHEDULE  OF  LAWS  REPEALED. 


Statutes  Hebebt 
Repealed 


1874  267 
1874  822 
1874  437 
1874  456 
1874  469 
1874  470 
1874  471 

1874  524 

1875  16 
1875  28 
1875  32 
1875  49 

1875  131 
1875  167 
1875  305 
1875  334 
1875  335 
1875  409 
1875  420 
1875  428 
1875  442 
1875  508 
1875  519 
1875  542 
1875  616 

1875  630 

1876  267 
1876  277 
1876  278 
1876  209 
1876  431 
1876  442 

1876  444 

1877  11 
1877  154 
1877  168 
1877  187 


1877  257 
1877  274 


1877  319 
1877  417 


All.. 
All.. 
All.. 
All.. 
All.. 
All.. 
AU.. 


All.. 
AU.. 
All.. 
AU.. 
Ail.. 


AU. 

Ail. 
AU. 
AU. 
AU. 
AU. 
AU, 
AU. 
AU. 
All. 
All. 
AU. 
AU. 
AU. 
2... 
AU. 
AU, 
All. 
AU. 
AU. 
AU. 
All. 
AU. 
AU. 
AU. 


1877  206  AU. 


AU. 
AU. 


1877  286  AU 


All. 
AU. 


Previous  Hepeala 


Section 


REPB4.1.INO  STAT- 
UTES 


L.  I  Ch.l  § 


AU 

All 

All 

AU 

All 

AU 

1 

AU 

AU 

AU 

AU 

6 

AU 

All 


AU... 
AU... 
AU... 
AU... 
AU... 
AU .  .  . 
AU... 
AU .  .  . 
AU... 
All... 
AU... 
AH... 
AU..  . 

2 

AU... 
AU... 
AU... 
AU .  .  . 
AU... 
2.3.4, 


1880 
1877 
1880 
1880 
1880 
1893 
1879 
1880 
1880 
1880 
1877 
1877 
1877 
1880 
1877 
1877 
1880 
1880 
1880 
1877 
1880 
1880 
1880 
1880 
1880 
1893 
1877 
1880 
1880 
1880 
1880 
1880 
1880 
1880 
1881 


245 
417 
245 
245 
245 
686 
101 
245 
245 
245 
417 
417 
417 
245 
417 
417 
245 
245 
245 
417 
245 
245 
245 
245 
245 
686 
417 
245 
245 
245 
245 
245 
245 
245 
211 


1 

AU 

AU 

AU 

Part  relating  to  the  dty 

of  New  York 

AU 


1882 
1880 
1881 
1880 


124 
245 
537 
245 


Part  relating  to  the  dty 
of  New  York 

AU 

AU 

AU 

AU 

1,  subd.  42 

1,  siilxl.  46,  pt.  repealing 
L.  1872,  Ch.  438,  ao  far 
as  it  relates  to  derks 
and  assistant  derks  of 
district  courts  of  New 
York  dty 

3,  subd.  17 

961 


1150 
1148 
1150 
1150 


See 
note 


1881  537     1 
1880  245     1153 


[2271 


1881  537     1 
1880  245     1153 

1879  311  1 

1880  245 
1896  548 
1878  408 


1153 

1 

1         £228]* 


1878  345     1 
1878  126     1 


SCHEDULE  OF  LAWS  REPEALED. 


^ 


Statutes  Hereby 
Kepeal£d 

Pbevious  Repeals 

L. 

Ch. 

1 

Section 

Sectioa 

repealing  stat- 
utes 

L.  1 

Ch. 

i 

See 

1877  456 

;     All 

AU. 
All. 
2... 
Part 
of  J 
All. 
1. .. 

relating  to  the 
Vew  York 

•  •    ■ 

•  •   • 

city 

•  •  • 

1893 
1880 
1878 

1881 
1880 
1879 
1880 

686 
245 
175 

537 

245 

35 

245 

1 
2 

1 

1 
11[64 

1 

11f54 

-not8 

1878     30 

»     All 

1878     33 

AU 

• 

.     All 

1878  126 

« 

1878  129 

All 

AU. 

1878  lee 

;    All 

1229\ 

1878  175 

AU 

AU. 
AU. 
1.. . 

1880 
1881 
1879 
1884 
1880 
1880 
1880 

245 
637 
211 
327 
245 
245 
245 

11164 

1 

1 

1 

2 

1^54 

Ili54 

1     All 

1878  219 

All 

2 

2... 

• 

1878  292 

AU. 
2.  .  . 

1878  298 

1878  324 

;     All 

AU. 

1878  408 

;    All 

[230J 

1879     35 

.     All 

1. . . 

1879 
1880 

257 
245 

1 
2 

1879   101 

All ... : 

AU. 

1879   151 

All 

^ 

1879  211 

AU 

1879   257 

AU 

1... 

•  ■  • 

1879 

349 

1 

1879   305 

►     AU 

r233i 

1879  311 

AU 

AU 

AU 

12341 

1879  316 

[335] 

1879  349 

1... 

■  ■  • 

1880 

58 

1 

i****^ 

1879  389 

All 

AU 

[236] 

1879  406 

All. 
1... 

1893 

1888 
1881 
1880 

686 

556 

25 

245 

1 
1 
1 
2 

1880     36 

AU 

AU 

• 

1880     58 

1... 
All. 

■  ■  • 

♦, 

1S80  231 

AU 

t 

1880  393 

All 

^ 

1880  423 

AU 

1880  480 

AU 

AU. 
AU. 

•  •  tt 

1896  548 
1896  548 

1 
1 

1880  487 

All 

1880  561 

5 

m 

1881     25 

AU 

ISSl     40 

All 

AU. 

■  •  • 

1893 

6S6 

1 

18<S1   211 

AU 

[241^ 

18S1   414 

AU 

3,  4. 

1889 
1906 

472 
291 

1.2 
2 

ISSl   654 

AU 

AU. 

•  •  • 

[242] 

IS.S2  124 

AU 

AU. 

1893 

686 

1 

1S82  340 

All 

:244j 

1883   195 

All 

1883  205 

All 

2.4. 

.  2.  pt 

OgTi 

boa 
as  ( 

3,  5. 

12.. 

6,  7.9-11,  13 

.  directing  that  sten- 
ipher  appointed  by 
nl  of  claims  shall  act 
eputy  clerk 

1884     60 

1884  334 
18K8  365 
1893  425 
1897     36 

1-8 

2 

2-4 

1 

4 

An 

16 

« 

• 

AU.. 

•  ■   •   • 

. 

1883  426 

•  «  • 

tusi 

052 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


Previous  Repeai^ 


Section 


repealing  8TAT< 
UTBS 


1884  00 


1884  85 
1884  133 
1884  197 
1884  309 
1884  334 
1884  336 
1884  376 
1884  490 

1884  530 

1885  112 
1885  135 
1885  267 

1885  367 

1886  577 


1887  36 
1887  507 

1887  630 

1888  118 


1888  302 
1888  365 

1888  555 
1888  571 


1889  330 
1889  406 
1889  472 

1889  522 

1890  155 
1890  158 
1890  173 
1890  403 

1890  456 

1891  125 

1891  379 

1892  677 


All. 
All. 
All. 
1... 


All. 

2-5. 

All. 

All. 

11.. 

All. 

2.  3 

2... 


All 

6,  pt.  adding  § 
24  to  L.  1885, 
Ch.  183 

All 

All 


All 

1,  pt.  begin- 
ning with 
words  "  and 
the  record  " 
to  end  of  sec- 
tion; 2 

All 

All 


AU. 
All, 


1889     68     All 


2.3 
2,3 

All. 
All. 
All. 
All. 
2.3 
All. 
All. 
5... 


1,  pt.  directing  that  the 
stenographer  appointed 
by  said  comnii^sioners 
of  board  of  claims  .shall 
act  as  deputy  clerk .... 

1 

6 

7 

8 

All 

\]I 

All 

All 


See 

note 


18»4  334 

1888  365 
1887  507 

1896  451 

1889  68 

1897  36 
1897  36 
1896  548 
1885  112 


2 
1 

1 
2 
2 
4 

4 
1 
1 


* 


1 1891  379     1 


All.'.' .' .' .' '.'.'.'. ."  .* .' ." .' .'  .* .'  .* ;    i893  686 '    l"^' 


AU 1893  686     1 


1.. 
All 

All 


1896  451      1 

1897  36     4 
1893  686     1 


All 1893  686     1 

1 1889     68     1 

All w 1897     36     4 


[2»5] 


[256j 


1 1893  100  1 

All 1893  686  1 

1 1890  403  1                   * 

All 1897  36  4 

2,  3 1895  544  2,  3             * 

2 1890  173  2         [257]* 

All 1906  291  2 

All 1897  36  4 

All 1893  686  1 


All 

19,   last     sen- 
tence  


2,  3 1893  686  1 

/Vil I  ocl  /        oO  4 

All 1893  686  1 

5 1897  403  1 


OSS 


[258] 


[260] 
[361j 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hekebt 
Rbpealsd 


1893  100 

1893  101 

1893  425 

1894  731 

1895  544 

1806  451 

1896  548 

1807  403 


1897  622 

1898  124 
1809  150 
1900  323 
:900  510 
(908  185 
Oode  avU 


Code  GlvU 
CodoavU 


^ 


AU 

All 

All 

AU 

a-4 

All 

All 

1  pt.  amend- 
ing L.  1801. 
Ch.  125.  i  5. 

All 

All 

AU 

AU 

AU 

2,3 

Procedure.  .27, 
95,  360;  part 
relating  to 
surrogate. . .  . 
Procedure.  .83, 
fourth    s  e  n- 

tence 

Procedure.  Arti- 
cle headings 
of  Ch.  1..  lit. 
2 


pREVioua  Repeals 


Section 


REPEALING  STAT- 
UTES 


L.    I     Cll.l       § 


All 


AU, 


1908  185     2 
1897     36     4 


AU, 


1899  150     4 


■vrr- 


note 


1897     36     4 


[ids] 

[266] 
^73] 


P7^ 
P74) 

[3753 


fNM 


NOXBS  TO  SCH£DUXiBL 


VOTES  TO  SCHBDTTU!. 
[Prepared  by  Board  of  Statutory  Conaolidation.] 

When  a  statute  has  been  specifically  repealed,  that  statute  and 
the  repealing  statute  are  giTen  without  au  explanatory  note. 

Statutes  indicated  by  an  asterisk  ♦  in  the  column  **  See  note," 
have  been  amended  so  as  to  read  as  follows  and  superseded  and 
repealed  by  the  amending:  statutes  noted.  In  case  the  entire 
statute  has  been  repealed  by  being  amended  "to  read  as  fol- 
lows/' except  the  section  which  states  when  the  act  shali  take 
effect,  this  section  Is  Included  in  the  word  *'A11 "  under  the 
heading  "  statutes  hereby  repealed  "  without  further  explanation. 

100.  R.  S^  Pt.  3,  Ch.  1,  Tit.  4,  H  1-22.  24-28,  35,  3(5,  40,  45. 
Sections  1-22,  24-28,  45  have  been  heretofore  repealed,  as  ap- 
pears in  the  schedule.  Sections  35,  30  are  covered  by  Code  Cit. 
Fro.  $  234,  and  Code  Crim.  Pro.  §  22.  Section  40  is  superseded 
by  Code  Civ.  Pro.  §  27. 

101.  R.  S.,  Pt.  3,  Ch.  1,  Tit.  5.  |  20,  suhd.  30.  Repealing 
statute,  L.  1833,  Ch.  29.5,  j  3,  in  terms  repeals  subd.  20  of  said 
§  20.  In  fact  subdivision  30  was  intended,  as  shown  by  context 
of  balance  of  repealing  statute. 

102.  R.  S.,  Pt.  3,  Ch.  1,  Tit.  5,  g  20,  subd.  38.  Repealing 
statute.  L.  1829,  Ch.  80,  f  2.  in  terms  repeals  |  21,  snbd.  38.  In 
fact  §  20,  subd.  38,  was  intended,  as  shown  by  context  of  bal- 
ance of  repealing  statute. 

104.  R.  S.,  Pt.  3,  Ch.  8,  Tit.  17,  §§  1-2G,  31-34,  30-46.  .\]J 
repealed,  as  appears  in  sehedule,  except  |  32  which  provides  for 
warrant  of  attachment  against  sheriffs  for  failure  to  return 
warrant  for  collection  of  canal  tolls.  Canal  tolls  abolished. 
Obsolete. 

105.  R.  a.,  Pt.  4,  Ch.  2,  Tit.  8.  5  1.  Relates  to  fees  of 
justices  of  neace.  All  except  last  paragraph  superseded  by  L. 
1806,  Ch.  692.  The  last  paragraph  prohibiting  boards  of  super- 
Tisors  from  allowing  accounts  in  favor  of  justices  of  the  peace 
for  any  warrant  or  any  complaint  for  an  assault  and  battery 
is  obsolete. 

106.  L.  1778,  Hi.  12,  «8  3,  4  6.  7,  1  Sess.  Section  3  obsolete. 
Court  of  probates  abolished.  Section  4,  Code  Civ.  Pro.  8  27, 
covers  the  provisions  of  this  section.  Section  7,  abrogated  by 
Code  Civ.  Pro.  If  232,  a55.     Section  6  temporary. 

107.  L.  1778,  Ch.  14,  1  Sess.  Abrogated  by  Code  Civ.  Pro. 
I  ;«07. 

108.  L.  1779.  Ch.  19,  2  Sess.  Abrogated  by  provisions  of 
Code  Civ.  Pro.  §§  3307,  3323. 

100.  L.  1779,  Ch.  17,  3  Sess,  Abrogated  by  provisions  of 
Code  Civ.  Pro.  §S  3307,  3.'?23. 

110.  L.  1780.  Ch.  56,  §  3.  Superseded  by  Code  Civ.  Pro. 
$  1072. 

111.  ti.  1782,  Ch.  24,  5  Sess.  Directs  the  secretary  of  state 
to  deliver  certain  documents  to  the  court  of  probates.  Tem- 
porary and  obsolete. 

lid.  L.  1782,  Ch.  1,  6  Sess.   Revolutionary  war  act  Obsolete. 
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113.  L.  1783,  Ch.  14,  6  Sess.  Revolationary  war  act.  Obso- 
lete. 

114.  L.  1783,  Gh.  31,  6  Sess.  Relates  to  actions  for  trespass 
brought  against  persons  occupying  or  injuring  property  during 
the  revolutionary  war.  A  part  of  statute  was  repealed  bj 
L.  1787,  Ch.  71,  §  1,  10  Sess.    Obsolete. 

115.  L.  1783,  Ch.  41,  6  Sess.    Expired  by  limitation. 

117.  L.  1784,  Ch.  7.     Repealing  act     Obsolete. 

118.  L.  1784,  Ch.  48.     Temporary  and  obsolete. 

119.  Li.  1784,  Ch.  59.     Revolutionary  war  act.     Obsolete. 

120.  L.  1784,  Ch.  12,  8  Sess.  Revolutionary  war  act.  Obso- 
lete. 

121.  L.  1786,  Ch.  16.    Temporary  and  obsolete. 

122.  L.  1786,  Ch.  29,  §  1.     Revolutionary  war  act    Obsolete. 

123.  L.  1787,  Ch.  5,  10  Sess.  Relates  to  essoins  and  -wa^er 
by  law.  Code  Civ.  Pro.  §  3:i30,  provides  that  there  shall  be  but 
one  form  of  civil  action.     Abrogated. 

124.  L.  1787,  Ch.  26,  J  7,  10  Sess.  Provides  a  penalty  for 
malicious  arrest  Code  Civ.  Pro.  |  3.343,  subd.  9,  makes  false 
arrest  a  personal  injury  and  an  action  for  a  personal  injary 
lies  at  common  law.     Abrogated. 

125.  L.  1787,  Ch.  71.     Repealing  act    Obsolete. 

126.  L.  1787,  Ch.  94.     Revolutionary  war  act.     Obsolete. 

127.  L.  1788,  Ch.  41.     Revolutionary  war  act.    Obsolete. 

128.  li.  1788,  Ch.  73,  2  pt.  Repealing  act.    Obsolete. 

129.  L.  1791,  Ch.  8.  Section  1  is  a  repealing  statute.  See- 
tion  2  is  superseded  by  Code  Civ.  Pro.  $  3307. 

130.  L.  1792,  Ch.  28.     Superseded  by  Code  Civ.  Pro.  S  847. 

131.  L.  1795,  Ch.  1.     Temporary  and  obsolete. 

132.  Lr.  1796,  Ch.  2.  Covered  by  provisions  of  Code  Civ. 
Pro.  J  44. 

133.  L.  1797,  Ch.  20,  |  20.    Repealing  statutes.     Obsolete. 

135.  L.  1798,  Ch.  52.  Covered  by  provisions  of  Code  Cir. 
Pro.  §  847. 

136.  h,  1798,  Ch.  68,  §  18.    Temporary  and  obsolete. 

137.  L.  1798,  Ch-  100.    Temporarj-  and  obsolete. 

138.  L.  1800,  Ch.  22.  Relates  to  circuit  court  and  sittings 
in  city  and  county  of  New  York.  Repealed  so  far  as  relates  to 
the  city  of  New  York  as  appears  in  schedule     Balance  obsolete. 

139.  L.  1801,  Ch.  176.  All  repealed  except  §  10  as  appears 
in  schedule.  This  section  confirms  certain  partitions  of  land 
made  prior  to  April  7,  1801.     Obsolete. 

140.  L.  1803,  Ch.  2.  Relates  to  terms  of  the  supceme  court 
of  judicature.     Obsolete. 

141.  L.  1803,  Ch.  55,  §  2.     Renealing  statute.     Obsolete. 

142.  L.  1805,  Ch.  135,  §|  4,  29.  Section  4  is  a  repealing 
statute.     Section  29  is  repealed  as  appears  in  schedule. 

143.  Lf.  1808,  ch.  0.     Temporary  and  obsolete. 

144.  L.  1810,  Ch.  103,  §§14,  35.  Section  14  is  a  repealing 
statute.    Obsolete.     Section  35  is  repealed,  as  appears  in  scnedule. 

145.  L.  1813,  Ch.  203,  §§  25,  34,  50.  Sections  25  and  34 
are  repealed  as  appears  in  schedule.  Section  50  is  covered  by 
provisions  of  Code  Civ.  Pro.  J  1211. 

146.  L.  1814,  Ch.  141.  Covered  by  provisions  of  Code  Civ, 
Pro.  J§  1390,  1391. 

147.  L.  1814,  Ch.  162,  §  1.  Relates  to  the  court  of  chancery 
which  was  abolished  by  the  Constitution  of  1846.    Obsolete. 
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X48.  L.  1814,  Ch.  193.  Covered  by  provisions  o£  Code  Civ, 
Pro.  S  250. 

150.  L.  1817,  Ch.  90.  Courts  of  common  pleas  and  general 
sessions  abolished.     Obsolete. 

151.  L.  1818.  Ch.  60.  U  1*  ^^  4.     Obsolete. 

152.  L.  1S19,  Ch.  178.   .  Expired  by  limitation. 

154.  L.  1821.  Ch.  38.     Repeals  L.  1S18,  Ch.  259,  §  8. 

155.  L.  1821.  Ch.  203,  §  1.  Provides  fur  enforcement  of  the 
penalties  provided  for  in  certain  acts  which  have  been  repealed 
or  superseded  by  subsequent  legislation,  making  statute  cited 
obsolete  and  inoperative. 

156.  L.  1822,  Ch.  114.  Relates  to  terms  of  courts  which  no 
longer  exist,  as  constituted  in  1822.     Obsolete. 

157.  L.  1822,  Ch.  247.  Relates  to  court  for  trial  of  im- 
peachment and  correction  of  errors,  which  no  longer  exists.  Ob- 
solete 

168.  L.  182.3,  Ch.  54.  §  1.  Relates  to  court  for  trial  of  im- 
peachments and  correction  of  errors,  which  has  been  abolished. 
Obsolete. 

159.  L.  1824,  Ch.  81.  Statute  cited  relates  to  supplying  clerk 
of  court  of  common  pleas  with  reports  of  the  supreme  court  of 
judicature.     Obsolete. 

160.  L.  1825,  Ch.  4.  Relates  to  court  for  trial  of  impeach- 
ments and  correction  of  errors,  which  court  is  abolished.  Obso- 
lete. 

161.  L.  1828,  Ch.  134.  Abrogated  and  superseded  by  Code 
Civ.  Pro.  §  2408. 

162.  L.  1828,  Ch.  20  (2d  meeting),  §  15,  m  8,  37-44.  48-50, 
,52-55.  All  repealed  except  paragraphs  37,  42,  wliich  added  cer- 
tain sections  to  the  Revised  Statutes,  which  added  sections  have 
been  since  repealed. 

163.  Ij.  1828.  Ch.  21  (2d  meeting).  §  1.  The  paragraphs  of 
this  statute  recommended  for  repeal  are  paragraphs  which  them- 
selves repeal  other  statutes  included  in  tliis  schedule.     Obsolete. 

164.  L.  1829,  Ch.  1(«.  Refers  to  court  for  the  trial  of  im- 
peachments ^  and  correction  of  errors,  which  is  abolished.  Ob- 
solete 

165.  L.  1820,  Ch.  225.  Refers  to  section  of  the  Revised  Stat- 
utes which  has  been  repealed.     Obsolete. 

166.  L.  1820,  Ch.  252.  Covered  by  Code  Civ.  Pro.  §  449  and 
by  Executive  Law.  §  52. 

168.  L.  1830,  Ch.  5,  §  3.    Repealing  statute.     Obsolete. 

169.  L.  18.30,  Ch.  12.  Relates  to  the  court  of  chancery  which 
was  abolished  by  the  Constitution  of  184(5. 

170.  L.  1830,  Ch.  28.  Covered  by  Code  Civ.  Pro.  $  1247. 
Section  2  temporary  and  obsolete. 

171.  L.  ia30,  Ch.  30.5,  $  2.    Repealing  statute.    Obsolete. 

172.  L.  18.30.  Ch.  238.     Revolutionary  war  act.     Obsolete. 

173.  L.  1830,  Ch.  320,  U  14-23,  30-38,  40-50,  52-57,  63.  64. 
68.  Repealed  as  appears  in  schedule,  except  so  much  of  |  lo 
as  added  a  §  69  to  R.  S.,  Pt.  2,  Ch.  6,  Tit.  1,  and  $  68. 
Former  superseded  by  Code  Civ  Pro.  §  2611,  latter  states  when 
act  shall  take  effect. 

174.  L.  ia31,  Ch.  16.  Establishes  office  of  vice-chancellor. 
Court  of  chancery  abolished   in  1846.     Obsolete. 

175.  Ij.  18.32,  Ch.  210.     Obsolete. 

176.  L.  1832,  Ch.  308.  Terms  of  court  for  the  correction  o£ 
errors.     Obsolete. 
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177.  L.  1834,  Ch.  1.  Relates  to  office  of  Tice-chancellor  cl 
conrt  of  chancery.     Obsolete. 

178.  L.  ia%,  Ch.  109.  Relates  to  terms  of  the  court  for 
the  correction  of  errors,  which  court  Is  abolished. 

179.  L.  1836,  Ch.  30.  Relates  to  the  court  of  chancerr  which 
was  abolished  by  Constitution  of  1846. 

180.  L.  1837,  Ch.  430,  §§  2,  3.  Sections  2  and  3  are  snper^ 
seded  by  Code  Civ.  Pro.  §  828. 

181.  L.  1837,  Ch.  4<>5.  Section  1  repealed  as  appears  in 
schedule.     Section  2  is  a  validating  statute.     Obsolete. 

182.  L.  1838,  Ch.  200.  Iielate.s  to  rights  of  redemption  ex- 
isting under  L.  1837,  Ch.  410,  which  act  was  repealed  by  S  9 
of  the  act  examined  from  and  after  November  1,  1838.    Obsolete. 

183.  L.  1830,  Ch.  101.  Repealed,  as  appears  in  schedule,  so 
far  as  it  relates  to  the  city  of  New  York.  Relates  to  court  of 
chancery.     Obsolete. 

184.  L.  1830,  Ch.  211.  Appointment  of  a  vice-chancellor 
of  court  of  chancery.  Said  court  abolished  by  Constitution  of 
1846   Art.  14    §  5. 

18*5.  L.  1^30,  Ch.  307.  Relates  to  court  of  chancery  w^hich 
was  abolished  by  the  Constitution  of  1840,  Art.  14,  t  5.  Ob- 
solete. 

187.  L.  1840,  Ch.  38.  Refers  to  court  of  chancery  which 
was  abolished  by  the  Constitution  of  1846,  Art.  14,  S  5.  Ob- 
solete. 

188.  L.  1840,  Ch.  41,  $  3  pt.     Repealing  statute. 

189.  L.  1840,  Ch.  2:{8,  §§  2,  3.  Section  2  is  repealed  as  ap- 
pears in  schedule.     Section  3  states  when  act  shall  take  effcnrt. 

190.  L.  1840,  Ch.  314.  Relates  to  officers  and  terms  of  the 
court  of  chancerj',  which  was  abolished  by  Constitution  of  1846, 
Art  14,  §  5. 

191.  L.  1840,  Ch.  320.  Relates  to  the  court  for  the  correc- 
tion of  errors  which  was  abolished  by  the  Constitution  of  1846, 
Art.  0,  J  25.     Obsolete. 

192.  L.  1841,  Ch.  237.  Section  1  relates  to  fees  for  solicitors. 
Obsolete.  Section  2  is  a  repealing  statute.  Section  8  prescribes 
fees  of  sergeant-at-arms  of  the  late  court  of  chancery.    Obsolete. 

193.  L.  1842,  Ch.  202.  Section  1  relates  to  compensation 
of  sergeant-at-arms  of  the  court  of  chancery  and  criers  of  the 
supreme  court.  The  office  of  sergeant-at-arms  was  abolished  with 
said  court  by  the  Constitution  of  1H40,  Art.  14.  S  5.  Salary  of 
criers  of  supreme  court  provided  for  in  Code  Civ.  Pro."  1  91  and 
by  L.  1802,  Ch.  08(5,  §  230,  subd.  4.  as  amended  by  Lr.  1896, 
Ch.  439.     Section  2  is  a  repealing  statute. 

194.  L.  1H42,  Ch.  309.  Relates  to  the  register,  assistant 
register  and  <;Icrk8  in  chancery,  which  were  abolished  with  the 
court  of  chancery  by  the  Constitution  of  1840,  The  derka  of 
the  supreme  court  referred  to  in  this  act  were  the  clerks  of  the  old 
supreme  court  located  at  New  York,  Albany,  Utica  and  Geneva. 
The  statute  became  obsolete  and  inoperative  on  the  going  into 
effect  of  the  Constitution  of  1840. 

195.  Iv.  1842,  Ch.  324.  Corrects  "clerical  errors"  in  a  stat- 
ute which  has  since  been  repealed.     Obsolete. 

196.  L.  1844,  Ch.  341.  Register,  assistant  register,  and 
clerks  of  court  of  chancery  abolished  with  the  court  of  chancery 
by  the  Constitution  of  1846.  Clerks  of  the  supreme  court  men- 
tioned in  statute  examined  were  the  clerks  or  the  old  supreme 
court  located  at  New  York,  Albany,  Utica  and  Geneva.    Statute 
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became  obsolete  and  inoperative  on  the  going  into  effect  6i  tlie 
Constitution  of  1846. 

197.  L.  1845,  Ch.  235.  Relates  to  the  court  of  common  pleas 
which  was  abolished  by  the  Constitution  of  184C,  Art.  14,  §  16. 

198.  L.  1847,  Ch.  390,  §§  2-4.  Sections  2,  3  are  repealed  as 
appears  in  schedule.     Section  4  states  •when  act  takes  effect. 

199.  L.  1847,  Ch.  391.  Section  1  repealed  bjr  construction  as 
appears  in  schedule,  balance  superseded  and  included  in  New 
York  city  consolidation  act.  L.  1882,  Ch.  410,  §§  1119-1122. 

200.  L.  1847,  Ch.  410.  Sections  1-8  which  are  repealed  as 
appears  in  schedule  comprise  the  entire  statute. 

201.  L.  1848.  Ch.  32.  Superseded  by  Xew  York  city  consoli- 
dation act,  L.  1882,  Ch.  410,  J  §  lllf>-1122. 

202.  L.  1853,  Cfh.  421.  Enrolling  decrees  of  late  court  of 
chancery.     Court  abolished  by  Constitution  of  1846,  Art.  14,  §  5. 

203.  L.  1854,  Ch.  135.     Temporary. 

204.  L.  imr\  Ch.  10.     Covered   by  Code  Cir.   Pro.   §  27. 

205.  Lr.  1855,  Ch.  202.     Obsolete. 

206.  L.  1855,  Ch.  471,  S|  4,  5.  Section  4  has  been  repealed 
as  appears  in  schedule.  Section  5  states  when  act  shall  take 
effect. 

207.  L.  1860,  Ch.  202.  Repealed  in  part  by  li.  1877,  Ch.  417, 
§  1,  fT  34.  The  entire  subject  of  admission  of  attorneys  to  the 
practice  of  law  is  covered  in  .Tudiciary  Law,  Article  15. 

208.  li.  1862,  Ch.  460.  Amendatory  of  the  Code  of  Procedure 
of  1848-9,  which  is  repealed.     Obsolete. 

209.  L.  1862,  Ch.  485.  Section  1  repealed  as  appears  in 
schedule.  Section  2  repeals  and  section  3  states  when  act  takes 
effect 

210.  L.  1863,  Ch.  862,  §§  1-9.  Repealed  except  I  3  which 
continues  certain  repealed  provisions  of  Revised  Statutes. 

211.  L.  1803,  Ch.  302.  Sections  1,  3,  4  are  repealed  as  ap- 
pears in  schedule.     Section  2  is  a  repealing  statute. 

212.  L.  1864,  Ch.  71.  Sections  1-11  repealed  as  appears 
in  schedule.     Balance  covered  by  Code  Civ.  Pro.  §  2720,  subd.  2. 

213.  Im  1864,  Ch.  280,  f  5.  Repeals  part  of  Revised  Statutes 
contained  in  this  schedule. 

214.  U  1865,  Ch.  336.  Relates  to  the  *'  tribunal  of  concilia- 
tion."    Obsolete. 

215.  L.  1866,  Ch.  692,  H  1,  2,  6,  7,  9-11.  All  repealed  except 
§  11  as  appears  in  schedule.     Section  11  is  a  repealing  statute. 

216.  L.  1866,  Ch.  824.  Sections  are  all  repealed  except 
$$  2  and  0  as  appears  in  scht^lule.  As  enacted  this  statute 
contained  neither  of  the  section  numbers. 

217.  L.  1868,  Ch.  869.  Statute  cited  authorizes  attornev- 
general  to  institute  actions  on  certain  canal  contracts  made  In 
December,  1866.     Obsolete. 

218.  L.  1869,  Ch.  820,  §  1  pt.  Repealed  as  appears  in 
schedule.     Balance  covered  by  Code  Civ.  Pro.   H  3328,  3.'i24. 

219.  L.  1870,  Ch.  151,  H  IS,  5,  6.  Sections  1-3,  5  repealed 
as  appears  in  schedule.     Section  6  is  when  to  take  effect. 

220.  L.  1870,  Ch.  550,  ft  1.     Repealing  statute. 

221.  L.  1873,  Ch.  9.  Calendar  of  commission  of  appeals 
which  expired  by  limitation.  Section  2  amended  by  L.  1873, 
Ch.  589,  "  so  as  to  read  as  follows." 

222.  L.  1873,  Ch.  589.  Relates  to  the  old  commission  of 
appeals.    Obsolete. 
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2d4.  Im  1876,  Ch.  444.  Sections  2^  amended  '*to  read  a« 
follows  *'  and  thus  repealed  by  implication  as  appears  in  th^* 
schedole.  Section  1  establishes  a  state  board  of  audit  which  was 
abolished  by  L.  1883,  Ch.  205,  §  12.  Section  5  is  when  to  takt- 
effect.     Entire  act  superseded  by  h.  1883,  Ch.  205. 

224a.  L.  1877,  Ch.  11«  Consolidated  in  Code  CIt.  Pro.  {  356. 
See  note  1. 

225.  L.  1877,  Ch.  154.  Section  1  amended  "to  read  as 
follows*'  by  L.  1882,  Ch.  124,  §  1.  Section  2  states  when  act 
takes  effect. 

226.  L.  1877,  Ch.  187.  In  terms  L.  1881,  Ch.  537.  repeals 
L.  1877,  Ch.  lo7,  but  gives  the  title  of  Ch.  187  and  date  of 
passage  of  same.    Chapter  157  relates  to  town  of  Little  Falls. 

227.  L.  1877,  Ch.  257.  Provides  that  the  minutes  of  the 
common  council  of  the  city  of  Buffalo  shall  be  received  as  prima 
facie  evidence  of  such  proceedings.  Superseded  by  Code  Civ. 
Pro.  J  941. 

228.  Iv.  1877,  Ch.  417.     General  repealing  act 

220.  L.  1878,  Ch.  IGG.  Repealing  statute  and  the  repeal  has 
been  noted  in  schedule. 

230.  L.  1878,  Ch.  408.    Amends  L.  1877,  Ch.  417,  §  1.  para- 

S*aph  42,   in    effect   adding  another   repeal   to  said   paragraph, 
bsolete. 

231.  L.  1879,  Ch.  151.     Covered  by  Code  Civ.  Pro.  S  24S4. 

232.  L.  1879,  Ch.  211.  Superseded  by  Code  Civ.  Pro.  $  Wl 
as  amended  by  L.  1894.  Ch.  203. 

233.  L.  18Y9,  Ch.  305.  Affects  L.  1846,  Ch.  276,  §  1,  which 
was  repealed  by  Lr.  1880,  Ch.  245,  §  1.  Covered  by  Code  Civ. 
Pro.  i  3027. 

284.  L.  1879,  Ch.  811.  Lr.  1877,  Ch.  285,  affected  by  this  act 
repealed  by  L.  1880,  Ch.  245,  §  1,  H  53.  Covered  by  Code  Civ. 
Pro.  §  24S5. 

236.  L.  1879,  Ch.  316.  Amends  L.  1853,  Ch.  238.  which 
was  repealed  by  L.  1880,  Ch.  245,  §  1,  If  30.  Covered  by  Code 
Civ.  Pro.  §§  18G6,  18()7,  and  repealed  by  implication.  See  Hor- 
ton  V.  Cantwell,  108  N.  Y.  255,  and  Anderson  v.  Anderson.  112 
N.  Y.  104. 

*236.  l!  1879,  Ch.  389.  Superseded  by  Code  Civ.  Pro.  {§  744. 
747,  748,  2530,  25:^7,  275S.  2761,  2708. 

237.  L.  1880,  Ch.  393.x  Consolidated  in  Code  Civ.  Pro. 
§  1404a. 

238.  L.  1880,  Ch.  423.     Consolidated  in  Code  Civ.  Pro.  §  236. 

239.  L.  1880,  Ch.  561.  §  5.  Consolidated  in  Code  Civ.  Pro. 
§  801a. 

240.  L.  1881,  Ch.  25.  Became  obsolete  March  9,  1882,  by 
its   terms. 

241.  L.  1881,  Ch.  211.  Relates  to  the  state  board  of  audit 
Superseded  bv  L/.  1883.  Ch.  205,  which  established  the  board  of 
claims  and  abolished  the  board  of  audit. 

242.  L.  1881,  Ch.  054.  Covered  by  Code  Civ.  Pro.  §§  812, 
813 

243.  L.  1882,  Ch.  840.  Consolidated  in  Code  Civ.  Pro. 
§  961a. 

244.  L.  1883,  Ch.  195.  Consolidated  in  Code  Civ.  Pro. 
i  961b. 

245.  L.  1883.  Ch.  426.  Superseded  by  L.  1901,  Ch.  602, 
section  10  of  which  repeals  acts  Inconsistent  with  the  balance 
thereof. 
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246.  L.  1884,  Ch.  309,  §  1.  Consolidated  in  Code  Cir.  Pro. 
§  2481,  subd.  li 

247.  L.  1884,  Ch.  336,  H  2-5.  This  statute  is  a  general 
statute  relating  to  appraisal  of  caual  claims.  Section  1  has 
been  recommended  for  repeal  in  the  Canal  Law  as  having  been 
superseded  by  §  80  of  the  Canal  Law  which  treats  of  appropria- 
tions generally  by  the  state  for  canal  purposes.  The  second  sec- 
tion is  recommended  for  repeal  as  having  been  superseded  by 
f  264  of  the  Code  of  Civil  Procedure  relating  to  the  jurisdic- 
tion of  the  Court  of  Claims.  This  jurisdiction  extends  to  private 
claims,  Section  264  of  the  Code  prior  to  1908  expressly  con- 
tained the  words  **  appropriations  of  land."  This  expression  was 
omitted  when  the  section  was  amended  in  1908,  but  the  lan- 
guage  contained   in   the   1908    amendment   is   broad    enough    to 

/cover  private  claims  for  appropriations.  Section  3  is  consoli- 
dated in  §  274  of  the  Code  of  Cfivil  Procedure.  See  note  |  37a. 
Section  4  repeals  inconsistent  legislation.  Section  5  is  when  to 
take  effect 

248.  L.'  1884,  Ch.  376.  Consolidated  in  Code  Civ.  Pro. 
§  961c. 

249.  L.  1884,  Ch.  530,  S  11.  Repealing  statute  and  the  re- 
peal has  been  noted. 

250.  L.   188.5,   Ch.   112.     Repealing  statute. 

251.  L.  1885,  Ch.  135,  |§  2,  3.  Section  2  is  covered  by  Ctode 
Civ.  Pro.  §  933.     Section  3  is  when  to  take  effect. 

252.  L.  1885.  Ch.  267,  §  2.     Obsolete. 

253.  L.  1886.  Ch.  577.  §  6  pt.  The  part  of  J  6  which  addk 
§  24  to  L.  1885,  Ch.  183,  is  covered  by  Code  Cfiv.  Pro.  §  791, 
subd.  1,  as  amended  by  L.  1898,  Ch.  136,  and  L.  1906,  Ch.  51. 

254.  L.  1887,  Ch.  36.  Obsolete,  except  §  4,  which  is  covered 
by  Code  Civ.  Pro.  §  933. 

255.  L.  1888,  Ch.  118,  {§  1  pt.  2.  Covered  by  Code  Civ. 
Pro.  f  933. 

258.  L.  1888,  Ch.  555.  Consolidated  in  Code  Civ.  Pro. 
§  961d. 

257.  L.  1889,  Ch.  406,  §§  2.  3.  Section  2  was  "amended 
to  read  as  follows  "  by  L.  1800,  Ch.  173,  §  2,  and  as  so  amended 
superseded  by  Code  Civ.  Pro.  |  2713.  Section  3  is  when  act 
takes  effect, 

258.  L.  1890,  Ch.  158.  Consolidated  in  Code  Civ.  Pro. 
§  $K)le. 

260.  L.  1891,  Ch.  379.  Superseded  by  Code  Civ.  Pro. 
§§  266,  280. 

261.  L.  1892.  Ch.  677,  §  19  pt.  Last  sentence  consolidated 
in  Code  Civ.  Pro.  §  931b. 

262.  L.  1893,  Ch.  100.  Amends  L.  1847,  Ch.  80,  §  1,  "so 
as  to  read  as  follows."  L.  1847,  Ch.  80  was  repealed  by  L.  1893, 
Ch.  686.  The  amendatory  act  was  not  expressly  repealed  but 
is  superseded  by  Code  Civ.  Pro.  §  2719,  as  amended  by  L.  1893, 
Ch.  ()86. 

263.  L.  1893,  Ch.  101.  Consolidated  in  Code  Civ.  Pro. 
§   841a. 

264.  L.  1894,  Ch.  731.  Consolidated  in  Code  Civ.  Pro. 
•  2705. 

265.'  L.  1895.  Ch.  544,  §§  2-4,  Section  2  consolidated  in  Code 
Civ.  Pro.  §  3306a.  Section  3  was  amended  "  so  as  to  read  as 
follows."     Section  4  is  when  act  takes  effect. 

266.    L.  1896,  Ch.  548.     General  repealing  statute. 
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967.  Ii.  1887.  Gil.  403,  S  1  pt  Cooaolidated  in  Code  GiT. 
Pro.  J  941a. 

268.  L.  1897,  Ch.  622.  ConBoUdated  in  Code  Civ.  JE*ro. 
§  dGlf. 

269.  L.  1899,  Cli.  150.  Sectioiu  1-^  consolidated  in  Code  CIt. 
Pro.  J  3331a.     Section  4  is  a  repealing  section. 

270.  li.  1900,  Cb.  223.  Consolidated  in  Code  Civ.  Pro. 
§  2408a. 

271.  'l.  1900,  Ch.  510.  Consolidated  in  Code  Civ.  I>nx 
{  2481,  subd.  12. 

272.  L.  1908,  Cb.  185,  |§  2,  3.  Consolidated  in  Code  Civ. 
Pro.  J  2509,  subd.  7. 

27a.  Code  CivU  Procedure  §§27  pt.,  95  pt,  3G0  pt.  Sec- 
tion 27,  part  relating  to  surrogate  has  been  inserted  in  §  2507. 
Section  95,  part  relating  to  surrogate  has  been  inserted  in  §  ^i^. 
Section  3G0,  part  relating  to  surrogate  has  been  made  §  1323a. 

274.  Code  Ciyil  Procedure  |  83  pt.  The  fourth  sentence  of 
Code  Civ,  Pro.  is  made  §  1323a.  The  remainder  of  $  83  is  in 
Judiciary  Law,  g§  14,  24,  295-297,  301. 

275.  Code  Civil  Procedure,  article  headings  of  Ch.  1.  Tit-  2. 
This  title  formerly  embraced  three  articles,  including  ||  4^-99. 
Of  these  sections  the  ones  remaining  in  the  Code  are  %%  52, 
53,  55,  60  pt.,  05,  83  pt.,  and  95  pt.  It  has  been  thought  best 
to  remove  the  article  headings  and  let  the  title  stand  without  a 
division  into  articles. 
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CEDtTBE. 

Made  by  L.  1909,  Ch.  65. 

[Prepared  by  Board  of  Statntory  Consolidation.] 

1.  S  336.  This  section  is  inserted  in  the  Code  of  Ciril  Pro- 
cedure because  it  relates  to  the  powers  of  county  judges  and 
prorisions  of  a  similar  nature  are  now  in  this  title  of  the  Code. 
Jb'ormer  {  356  of  the  Code  is  recommended  for  repeal  In  the 
Judiciary  Law  and  County  Law. 

3.  8  dOla.  This  section  is  consolidated  in  the  Code  of  Civil 
Procedure,  since  it  deals  entirely  with  practice  and  has  no  place 
in  the  Partnership  Law.  L.  ItiSO,  Ch.  561.  §§  1-4,  were  incor- 
porated in  and  repealed  by  the  Partnership  Law  enacted  in  1897. 
Whea  L.  1880,  Ch.  561,  was  hicorporated  in  the  Partnership  Law 
the  section  consolidated  in  the  text  was  left  unrepealed  in  the 
session  laws  probably  because  it  contained  practice  matter.  It 
is  now  placed  in  the  Code  of  Ciril  Procedure  with  a  proper  refer- 
ence to  S I  20  and  21  uf  the  Partnership  Law  where  the  re- 
mainder of  the  statute  is  to  be  found. 

4.  S  841a.  The  provision  iuHcrted  in  the  text  is  matter  relat- 
iniS  to  practice  which  is  now  found  in  the  session  laws.  The  pro- 
vi^slott  relates  to  evidence  and  has  been  placed  uudor  that  heau  in 
the  Code  of  Civil  Procedure  under  the  article  relating  to  the 
competeiLcy  of  witnesses.  It  is  made  a  new  section  at  the  end 
of  Art  1,  Tit  1,  Ch.  9. 

5.  &  931a.  This  section  consists  of  the  last  sentence  of  Code 
Civfl  Procedure,  S  432,  subd.  2.  The  portion  of  §  43"i,  subd.  2, 
which  relates  to  the  method  of  designating,  by  a  foreign  corpo- 
ra tiou,  a  person  upon  whom  to  serve  a  summons  has  been  trans- 
ferred to  the  General  Corporation  Law,  and  the  portion  of  said 
subdivision  here  consolidated  is  an  evidence  provision  and  should 
be  with  similar  provisions  in  the  Code  uf  Civil  Procedure.  There 
were  uro visions  relating  to  the  designation  by  a  forel^ni  ('c)r))ora- 
tion  or  a  person  upon  whom  to  make  service,  both  in  the  (Jode  of 
Civil  Procedure  ft  432)  aud  in  the  General  Corporation  Law 
(ft  IG).  These  provisions  were  not  entirely  harmonious  and  lu 
the  text  by  the  insertion  of  the  new  section  in  the  Code  of  Civil 
Procedure,  to  w^it:  Section  931a,  and  by  amending  §  432  of 
the  Code  of  Civil  Procedure  these  provisions  have  been  har- 
monised. The  substantive  matter  iu  both  §§  432  and  1(>  relating 
to  the  actual  designation  of  a  person  upon  whom  to  make  service 
luui  been  consolidated  in  the  General  Corporation  Law  (|  16), 
while  the  practice  provisions  relating  1k)  the  service  of  papers  upon 
a  foreign  corporation  have  been  brought  together  in  the  Code  o| 
Civil  Procedure.  The  General  (Corporation  Law  (|  IG)  provides 
that  the  person  designated  mint  have  an  office  or  place  of  business 
at  the  place  where  such  corporation  had  its  principal  place  of 
b«8ineH»  within  the  state,  whiln  tlie  Code  ot  Civil  Procedure 
(§  432,  subd.  2)  provides  that  the  designation  "  must  specify  a 
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Slace  within  the  state  as  the  office  or  residence  of  the 
esignated/'  and  does  not  require  that  the  place  should  6e  the 
same  as  the  location  of  the  principal  place  of  business  of  the  ccr- 
poration.  The  Code  of  Civil  l*rocedure  (S  432,  subd.  2)  pro- 
vides that  a  person  desij^nated  may  from  time  to  time  '*  change 
the  place  specified  as  his  office  or  residence  to  some  other  pUc« 
within  the  state  by  a  writing  executed  by  him  and  filed  in  like 
manner,"  while  tne  General  Corporation  Law  (§  10)  provides 
that  if  the  person  designated  "  removes  from  the  place  where  the 
corporation  has  its  principal  place  of  business  within  the  state** 
and  the  corporation  docs  not  within  thirty  days  after  sach  re- 
moval designate  another  person  upon  whom  process  may  be  served 
within  the  state  the  secretary  of  state  may  revoke  the  authoritj 
of  the  corporation  to  do  business  within  the  state  and  process 
may  be  served  upon  the  set-rctary  of  state.  The  General  Corpo- 
ration Law  (§  16)  provides  for  a  case  where  a  person  designated 
dies  or  removes  from  the  place  where  the  corporation  has  its 
principal  place  of  business  within  the  state,  while  the  Code 
(§  43^y  suDd.  3)  nrovides  for  a  case  where  the  designation  **is 
not  in  force."  While  §  4.']2  of  the  Code  was  amended  as  late 
as  1903  by  Ch.  311,  and  §  10  of  the  General  Corporation  Law 
was  amended  only  as  late  as  1805  by  Ch.  G72,  the  provisions  of 
the  General  Corporation  Law  have  been  followed  in  the  consoli- 
dation rather  than  those  of  the  Code  as  the  later  expression  of  the 
Legislature,  since  the  amendment  of  the  Code  in  1003  related 
to  other  matters  in  the  se<"tion  and  did  not  affect  the  ori^nal 
provisions  relating  to  the  designation  of  the  person  upon  Trhom 
service  might  be  made  for  a  foreign  corporation.  All  of  the 
substantive  provisions  relating  to  the  manner  of  designating  a 
person  upon  whom  service  niny  bo  made  on  behalf  of  a  foreign 
corporation  have  been  consolidated  in  §  IG  of  the  General  Cor- 
poration  Law  and  the  whole  subject  made  consistent.  "While 
§  IC  of  the  General  Corporation  Law  provides  for  serrice  In  case 
the  designated  person  dies  or  removes  from  the  place  where  the 
corporation  has  its  principal  place  of  business,  the  Ian|?uagre  of 
subd.  3  of  §  432  of  the  Code  of  Civil  Procedure  has  been  pre- 
served as  broader  in  its  application,  covering  any  case  where  the 
designation  "  is  not  in  force."  The  General  Corporation  Law 
provides  for  service  in  a  case  where  the  person  designated  dies 
or  removes  from  the  place  where  the  corporation  had  its  principal 
place  of  business  within  the  stale  and  this  provision  has  been 
incorporated  ns  subd.  4  of  §  432  of  the  Code  of  Civil  Ppocednre 
so  thnt  the  section  may  provide  for  a  complete  scheme  for  service 
upon  a  foreign  corporation, 

e.  §  031b.  It  seems  incongruous  to  retain  this  provision  as  a 
part  of  a  section  in  the  General  Constnictlon  Law  relating  to 
what  shall  constitute  a  quorum  or  majority  of  a  public  board  or 
body  and  the  provision  in  the  text  has  been  placed  therefore  "with 
these  provisions  of  the  Code  of  (^ivil  Procedure  relating  to  docu- 
mentary evidence  and  presumptive  evidence  of  written  inatm- 
ments. 

7.  i  041a.  This  section  consists  of  n  part  of  L.  1801.  Ch.  125. 
S  5.  The  remainder  of  L.  1S,01,  Ch.  125  providing  for  the  publi- 
cation of  the  Colonial  Statutes  l>r  the  former  commis.sioners  of 
statutory  revision  has  been  treated  n«;  special  and  not  repealed. 
It  seems  that  the  provision  consoiMnted  in  f  041a  is  sufficiently 
important  to  be  included  in  the  Code  with  other  similar  matter. 

8.  f  061a.  This  statute  is  pr^vMed  for  in  Penal  Code,   |   Ifl^ 
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aa  to  criminal  proceedings  and  is  inserted  here  to  take  care  of  itt 
application  to  civil  matters. 

9.  §  961b.  This  statute  consists  of  two  sections,  one  of  which 
appears  in  the  text  and  the  other  of  which  provides  when  the  act 
shall  take  effect.  The  word  *'  criminal  "  is  not  necessary,  as  the 
rules  of  evidence  in  civil  cases  are  applicable  to  criminal  cases 
except  as  otherwise  provided  in  the  Code  of  Criminal  Procedure 
(Code  of  Criminal  Procedure,  §  892). 

10.  I  961c.  This  section  is  a  consolidation  of  L.  1884,  Ch.  376, 
S§  1,  2.  It  is  the  whole  of  the  statute  and  the  only  chancre 
made  is  the  change  of  the  word  **  act "  to  **  section."  The 
statute  relates  to  the  subject  of  evidence  which  is  treated  in  the 
Code  and  has  been  consolidated  therefore  in  the  Code.  The  sec- 
ond section  of  the  act  is  the  last  sentence  of  the  section  as  in- 
corporated in  the  text. 

11.  §  9(>ld.  This  statute  has  not  been  inserted  in  the  Code  of 
Criminal  Procedure  because  the  rules  of  evidence  in  civil  cases 
apply  to  criminal  cases  (Code  of  Criminal  Procedure,  §  392). 
The  last  sentence  has  been  omitted  as  having*  no  practical  use,  the 
statute  having  been  enacted  in  1888. 

12.  §  061e.  This  section  is  the  whole  of  L.  1800.  Ch.  158,  sec- 
tion 2  of  the  statute  being  the  clause  relating  to  wlien  the  statute 
shall  take  effect.  It  is  a  provision  relating  to  evidence,  and  as 
these  provisions  are  now  contained  in  the  Code  of  Civil  Procedure 
the  statute  has  been  incorporated  under  its  appropriate  head  in 
the  Code  of  Civil  Procedure. 

13.  §  961f.  The  statute  incorporated  in  the  text  consists  of 
two  sections.  The  second  section  provides  for  the  taking  effect 
of  the  statute  and  has  been  omitted  as  unnecessary.  The  whole 
of  the  first  section  has  been  consolidated  as  a  part  of  the  Code  of 
Civil  Procedure  relating  to  evidence. 

14.  5  1323a.  This  section  is  the  fourth  section  of  Code  of 
Civil  Procedure,  §  83.  The  remainder  of  the  section  is  consoli- 
dated in  Judiciary  Law,  §§  14,  24,  295-297,  301.  The  word 
•*  such  "  in  the  section  as  contained  in  the  Code  of  Civil  Procedure 
relates  to  "  the  presiding  "  judge,  and  by  reason  of  the  removal 
of  the  balance  of  the  seotion  it  becomes  necessary  to  insert  the 
words  "  the  presiding  "  in  place  of  the  word  "  such."  This  pro- 
vision has  been  retained  in  the  Code  of  Civil  Procedure  as  prac- 
tice matter,  while  the  remainder  of  the  section  relating  to  court 
stenographers  has  been  placed  under  appropriate  heads  in  the 
Judiciary  La^. 

15.  I  1404a.  The  provision  incorporated  In  the  texf  is  L.  1880, 
Ch.  393.  Section  2  of  the  statute  is  the  provision  relating  to  the 
time  when  the  statute  shall  take  effect,  and  has  been  omitted  as 
unnecessary.  The  statute  relates  to  the  exemption  of  exhibits 
at  exhibitions  and  as  similar  provisions  are  in  the  Code  of  Civil 
Procedure  the  statute  has  been  placed  in  its  appropriate  sur* 
ronn  dings. 

15a.  I  2344a.  This  section,  relating  to  the  power  of  the  su- 

greme  court  to  compel  the  performance  of  certain  contracts  made 
y  incompetent  persona  while  capable  of  contracting,  hos  been  in- 
serted in  the  Code  of  Civil  Procedure,  since  it  deals  with  the  power 
of  the  court  and  has  no  other  proper  dossification.  The  matter 
embraced  in  the  spr*tion  is  that  contained  in  L.  1880.  Ch.  423,  as 
amended  by  L.  188.5.  Ch.  267.  §  2.  The  statute  of  1880  amended 
B.  S.,  Pt.  2,  Ch.  5,  Tit.  2.  %  22.  by  changing  the  reference  to  the 
court  of  chancery  to  the  supreme  court  and  adding  certain  new 
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matter.  This  statute  seeme  to  be  alive,  since  the  amendment  wai 
passed  subsequent  tu  but  at  the  same  session  as  the^Code  of  1880, 
and  was  subsequently  recognised  and  amended  by  tiie  Lesialaton 
by  L.  1885,  Ch.  2(57,  §  2. 

Throop  in  his  note  to  §  2345  says  with  reference  to  the  amend- 
ment made  by  Ch.  423:  *'  It  is  supposed  that  this  aniendm^t 
fell  with  the  repeal  of  this  section  or  the  revised  statutes  -whick 
took  effect  September  1,  1880/'  and  in  a  later  edition  sajs  that 
Ch.  423  is  substantially  embodied  in  the  amendment  of  Code, 
$  2346,  made  by  L.  1882,  Ch.  399,  which  is  the  last  sentence  of 
i  2346  of  the  present  Code.  There  is  some  variation  and  it  hat 
been  deemed  best  to  preserve  the  provision  of  the  Revised  Stat- 
utes as  consolidated  in  the  text. 

In  connection  with  this  section  see  Code  of  Civil  Procedure, 
chapter  17,  title  7,  relating  to  the  disposition  of  the  real  property 
of  an  infant,  lunatic,  idiot  or  habitual  drunlcard. 

Section  22  of  the  Revised  Statutes  incorporated  provides  that 
the  court  of  chancery  (changed  by  the  amendment  of  IJSSO  to 
supreme  court)  '*  shall  have  authority  to  decree  and  compel  the 
specific  performance  of  any  bargain,  contract  or  agreement  mrhxcfa 
may  have  been  made  by  any  lunatic  or  other  person  specified  in 
the  first  section  of  this  title."  The  first  section  referred  to  pro- 
vides that  the  chancellor  shall  have  the  care  and  custody  of  '*  all 
idiots,  lunatics  and  persons  of  unsound  mind  and  persons  who 
"Shall  be  incapable  of  conducting  their  own  affairs  in  consequence 
of  habitual  drunkenness."  Idiots,  lunatics  and  habitual  drunk- 
ards are  expressly  mentioned  in  the  section  as  incorporated  in  the 
text  which  is  sufficient  to  cover  other  persons  of  unsound  mind, 
since  the  General  Construction  Law,  f  28  (Statutory  Constrnc- 
tion  Law,  §  7)  defines  lunatic  as  follows:  "  The  terms  lanatic 
and  lunacy  include  every  kind  of  unsoundness  of  mind  except 
idiocy." 

16.  §  2408a.  This  section  contains  the  whole  of  L.  1902.  Ch. 
223.  The  second  section  relates  to  the  time  when  the  statute 
shall  take  effect.  Ihe  statute  has  reference  to  foreclosure  of 
mortgages  by  advertisement  and  properly  belongs  in  the  Oode  of 
Civil  Procedure  where  that  proceeding  is  now  contained. 

17.  f  2481,  subd.  12.  The  provisions  of  L.  1884,  Ch.  309,  as 
emended  by  L.  1900,  Ch.  309,  seem  not  to  be  included  among 
the  powers  of  a  surrogate  as  defined  in  the  Code  of  Civil  Pro- 
cedure. Hence  the  insertion  of  |  1.  Section  2  is  a  validating 
provision  applicable  to  acts  done  prior  to  1884  and  has  been 
treated  as  special  and  left  unrepealed. 

18.  «  2W)t),  subd.  7.  This  subdivision  is  part  of  L.  1889.  C!h. 
830.  as  amended  by  L.  1895,  Ch.  544.  Section  1  of  the  statute 
is  in  the  County  Law  (§  168)  and  §  2  has  been  Incorporated  as 
a  part  of  the  Code  of  Civil  Procedure  as  ft  3306a.  It  is  a  matter 
that  relates  to  the  surrogate  court  and  therefore  has  been  placed 
In  chanter  18  of  the  Code  of  Civil  Procedure  where  the  practice 
in  such  courts  is  found.  The  statute  should  not  be  allowed  to 
exist  as  an  independent  statute  but  should  be  consolidated  as 
a  part  of  the  surrogate  court  provisions  in  the  Code  of  Civil 
Procedure. 

19.  §  251.'^a.  This  section  is  the  portion  of  Code  of  Civil  Pro- 
cedure, 9  360,  not  embraced  in  Judiciary  Law,  ||  198,  882>-385. 
The  section  would  be  out  of  place  under  title  5  of  chapter  3  of 
the  Code,  entitled  **  County  Courts,"  and  hence  it  has  been  trans- 
ferred to  chapter  18,   which   relates  to   surrogate  courts.     The 
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surrogate  court  [practice,  while  mainly  found  in  chapter  IS  of 
the  Code  of  Civil  Procedure,  is  by  no  means  all  contained  in 
that  chapter.  Other  sections  of  the  Code  are  incorporated  by 
reference  and  other  sections  are  by  their  terms  made  applicable. 
In  cases  where  a  part  of  a  section  was  removed  to  the  Judiciary 
or  other  consolidated  law  and  the  remainder  of  the  section  related 
to  surrogate  courts  alone,  tlie  part  remaining  has  been  placed  in 
its  appropriate  chapter  in  the  Code  of  Civil  Procedure  relating 
to  surrogate  courts  instead  of  being  allowed  to  remain  isolated 
in  another  part  of  the  Code  of  Civil  Procedure.  This  statement 
applies  to  I  2513a  fonnd  in  the  text  and  generally  to  other  simi- 
lar cases. 

20.  S  3306a.  The  matter  inserted  in  this  section  is  necessi- 
tated by  the  omission  of  the  word  ''  such  "  and  the  incorr>oration 
of  L.  iaS9,  Ch.  330,  I  2,  as  an  independent  section  of  tlie  Code 
of  Civil  Procedure.  The  provision  incorporated  in  the  text  is  a 
part  of  the  statute,  a  portion  of  which  has  been  consolidated  In 
the  surrogate  court  practice  as  subd.  7  of  §  2501). 

21.  §  t^33la.  The  new  words  inserted  in  thi.s  statute  are  made 
necessary  upon  the  consolidation  of  the  statute  into  the  Code  of 
Civil  Procedure  because  it  applies  to  "  all  jurors,"  and  §  3332  of 
chapter  15,  title  5,  excludes  from  the  application  of  the  title 
services  rendered  in  a  criminal  action  or  special  proceeding  in  a 
court  or  before  an  oflQcer  "  except  as  otherwise  expressly  pre- 
scribed therein."  The  inserted  words  leave  the  statute  to  apply 
us  broadly  as  its  langiinge  imports  and  prevents  the  limitation  of 
the  consolidation  of  civil  actions  and  proceedings. 

26.  Article  8.  |  2705.  This  statute  (L.  1804,  Ch.  731)  exists 
as  an  independent  stat«ite  apart  from  the  Code  of  Civil  Pro- 
cedure. It  relates  to  the  probate  in  this  country  of  foreign  wills 
and  should  find  a  place  in  the  Code  of  Civil  Procedure.  It  has 
been  made  a  separate  article  rather  than  a  section  of  chapter  18, 
title  3,  art.  7  of  the  Code  relating  to  **  Foreign  Wills:  ancillary 
letters,"  because  it  provides  a  proceeding  of  its  own  which  differs 
from  that  provided  In  that  article  for  probating  a  foreign  will. 
Whether  or  not  the  provisions  of  that  article  apply  in  any  respect 
to  probate  and  letters  testamentary  under  this  statute  is  a  matter 
for  judicial  construction  which  will  not  be  anticipated  if  the 
statute  is  made  a  separate  article.  The  courts  can  then  say  to 
what  extent  the  provisions  of  article  7  apply  to  the  provisions  of 
the  new  article  and  their  relntion  will  be  the  same  as  if  the  new 
Article  had  remained  an  independent  statute.  If  the  statute  was 
made  a  section  in  article  7  the  present  relationship  would  be  dis- 
turbed and  judicial  judgment  would  be  anticipated,  for  throughout 
article  7  reference  is  had  to  conditions  and  proceedings  pre- 
scribed therein.  Section  2702  of  article  7  provides  that  the  pro- 
visions of  chapter  18  relating  to  the  rights,  powers,  duties  and 
liabilities  of  an  executor  or  administrator  apply  to  a  person  to 
whom  ancillary  letters  are  granted  "  as  prescribed  in  this  article," 
etc. 

26.  I  1.  The  reference  in  this  section  to  "the  next  two"  sec- 
tions has  been  changed  to  sections  "  two  and  three  of  the  judi- 
ciary law"  because  Code  Civil  Procedure,  {§  1,  2,  are  now 
contained  in  Judiciary  Law,  HH  2,  3. 

27.  d  34.  Some  alterations  in  phraseology  were  made  neces- 
sary in  the  portion  of  the  section  retained  in  the  Code  of  Civil 
Procedure.  Such  changes  are  not  intended  to  change  the  present 
law  in  any  way.    The  provisions  removed  from  this  section  relate 
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to  the  adjournmeut  of  a  term  of  court  which  if*  something  apart 
from  the  actual  trial  of  a  cause  and  to  the  drawing  and  notifying 
of  jurors  for  an  adjourned  'term  which  precedes  the  actual  draw- 
ing of  the  jury  for  the  trial  of  a  cause. 

28.  §  41.  A  portion  of  this  section  has  been  removed  to  tht 
Judiciary  Law  (§  10).  The  provision  thus  removed  from  the 
Code  of  Civil  Pi-ooedure  relates  to  the  adjournmeut  of  a  teriL 
of  a  court  of  record  because  of  certain  conditions,  such  adjouru- 
ment  resting  in  the  discretion  of  the  court.  The  provision  that 
has  been  allowed  to  remain  in  the  Code  of  Civil  Procedun- 
has  been  retained  because  it  is  a  matter  of  practice.  The  words 
**  of  record "  have  been  inserted  in  the  portion  of  the  sectiofi 
retained  in  the  Code  of  Civil  Procedure  because  the  preceding 
portion  of  the  section  which  has  been  removed  to  the  Jiidioiary 
Law  (§  10)  made  the  section  applicable  to  a  court  of  reconl. 

29.  §  60.  Part  of  this  section  has  been  removed  to  the  JudiciaiT 
Law  (S  470),  because  it  relates  to  the  right  of  an  attorney^ and 
counselor  to  practice  in  the  courts  of  record  of  the  state  al- 
though a  resident  of  an  adjoining  state.  The  balance  of  the  sec- 
tion which  has  been  retained  relates  to  the  .service  of  a  paper 
upon  him  whi<'h  is  a  practice  provision  and  therefore  has  beeo 
retained  in  the  Code  or  Civil  Procedure.  The  word.s  insert e<l  in 
the  portion  retained  in  the  Code  of  Civil  Procedure  arc  niad^ 
necessary  by  reason  of  the  removal  of  the  first  portion  of  thf 
section  and  are  merely  a  repetition  of  the  necessary  part  of  the 
portion  of  the  section  removed. 

30.  §  110.  Section  110  of  the  Code  of  Civil  Procedure  refers 
to  the  "next  two  sections."  Of  these  two  flections.  §  111  remaios 
in  the  Code  of  Civil  Procedure  and  §  11?  has  become  $  240,  subd. 
19,  of  the  County  Law.     Hence  the  change  made  in  this  section, 

31.  i  127.  Section  127  of  the  Code  of  Civil  Procedure  con- 
tains in  its  first  sentence  substantive  matter  and  in  its  second 
sentence  practice  matter.  The  first  portion  of  the^  section  which 
relates  to  the  removal  of  a  fsick  prisoner  from  a  jail  to  a  hospital 
has  no  connection  with  an  action.  Tt  has,  therefore,  been  placed 
in  the  Prison  Law  (§  .S8.5).  The  Inst  sentence  relates  to  the  issu- 
ance of  an  execution  where  a  prisoner  escapes  while  going  to, 
remaining  at,  or  returning  from  a  hospital  to  which  he  has  been 
ordered  removed.  It  is,  therefore,  a  practice  provision  and  has 
for  that  reason  been  retained  as  a  part  of  the  Code  of  Civil 
Procedure.  .  .     ^ 

32.  H  138.  140,  141.  Sections  1.^^8-142  of  article  3,  title  1 
chapter  2  of  the  Code  of  Civil  Procedure,  have  been  retained  in 
the  Code  because  containing  matter  in  the  nature  of  procedure. 
Sections  138.  140,  141  are  amended  in  the  text  merely  to  correct 
references  made  necessary  by  tbe  removal  of  certain  substantive 
provisions  from  the  Code  of  C4vil  Pmcednre  to  consolidated  laws. 

33.  8  220.  The  fir5«t  portion  of  this  section  down  to  and  in- 
cluding the  sentence  "  whenever  the  appellate  division,"  etc..  has 
been  placed  in  the  JudiHnry  Law  as  well  as^  the  last  two  sen- 
tences beginning  **  Tt  shall  have  power  to  appoint."  etc.^  The  two 
sentences  in  the  middle  of  the  section  beginning  "No  justices  of 
the  apnellate  division,"-  etc..  have  beon  retained  in  the  Code  of 
Civil  Procedure.  The  first  part  of  the  section  which  has  |>een 
consolidated  in  the  .Tudiciarv  Law  relates  to  the  makeup  of  the 
appellate  division,  the  number  that  shall  con««titute  a  qnomm. 
how  manv  justices  shall  sit  in  any  case,  the  designation  of  juss- 
tices   of  "the  appellate  division   by  the   governor,   the   terms  of 
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Dl&ce  of  the  justices,  the  filling  of  yncancies,  residence  of  the  jni- 
tices  and  matters  which  do  not  relate  to  the  conduct  of  an  action 
or  an  appeal  therein.  They  are  provisions  in  which  the  justices 
of  the  appellate  divinion  are  chiefly  interested  and  as  such  have 
been  consolidated  in  the  Judiciary  li&w^.  The  last  portion  of 
the  section  relates  to  the  appointment  of  a  reporter  and  the  loca- 
tion of  the  appellate  division  in  each  department  which  are  mat- 
ters that  may  be  appropriately  placed  in  the  Judiciary  Law. 
The  portion  retained  in  the  Code  af  Civil  Procedure  applies  to 
the  powers  of  the  justices  of  the  appellate  division  and  the  juris- 
diction  of  the  appellate  division,  which  provisions  have  been  re- 
tained in  the  Code  of  Civil  Procedure  as  bearing?  so  elosely  upon 
practice  as  to  be  more  appropriately  placed  in  the  Code  of  Civil 
Procedure  than  in  the  Judiciary  Law. 

34.  I  220.  This  section  of  the  Code  of  Civil  Procedure  (§  2291 
iB  amended  because  of  the  removal  to  the  Judiciary  Law  of  the 
first  sentence,  which  provides  that  "A  special  term  or  a  trial 
term  of  the  supreme  court  must  be  held  by  one  jiidpe."  This  is 
not  a  practice  provision  and  therefore  has  been  placed  in  the 
Judiciary  Law. 

35.  S  235.  The  last  sentence  of  this  section  provides  that  the 
justices  of  the  supreme  court  in  the  eijrhth  judicial  district  may 
adopt  and  amend  rules  and  reg'nlations  for  making  calendars  of 
cases  and  has  been  removed  to  the  Judiciary  Law  where  similar 
matters  applicable  in  other  cases  have  been  consolidated.  The 
first  two  sentences  of  the  section  relate  to  the  power  of  a  justice 
of  the  supreme  court  to  hold  a  special  term,  to  act  upon  any  busi- 
ness except  where  he  is  disqualified  and  to  the  transaction  of 
judicial  business  out  of  court.  These  are  all  matters  relating 
to  the  general  subject  of  the  powers  and  jurisdiction  of  tha courts 
and  like  such  matters  elsewhere  found  in  the  Code  of  Civil  Pro- 
cedure have  been  retained  in  the  Code,  as  closely  related  to  the 
actual  conduct  of  an  action  in  court. 

36.  §  2.'?0.  The  last  sentence  has  been  removed  as  substantive 
matter  to  the  .Tndioiary  Law.  It  relates  to  the  attendance  upon 
the  court  of  certain  oifflcers.  such  as  clerks,  sheriflFs,  criers  and 
constables.  The  remainder  of  the  section  relating  to  the  ad- 
journment of  a  special  term  nnd  the  trial  of  a  case  upon  the 
calendar  of  a  term  which  has  been  adjourned,  has  been  retained 
in  the  Code  of  Civil  Procedure  because  associated  with  the  prac- 
tice in  a  cause. 

37.  §  209.  Section  66  of  the  Code  of  Civil  Procedure  referred 
to  in  this  section  relates  to  the  compensation  of  attorneys  and 
counselors  and  their  liens  in  n'^tions  nnd  R|H»cial  procc»edings  nnd 
has  been  consolidated  in  the  Judiciary  Law  under  article  15.  re- 
lating to  attorneys  and  counselors.  These  provisions  are  purely 
substantive.  The  change,  thorofore,  made  in  this  section  m  the 
text  is  merely  one  of  reference. 

37a.  S  274.  The  new  matter  inserted  in  this  section  is  L.  1884. 
Ch.  336»  $  ^.  Section  ^  is  an  exprep>?  provision  relating  to  al- 
lowances for  expense  of  abstracts  of  title  in  certain  awards  by 
the  Court  of  Claims  and  is  therefore  preserved.  Section  274  of 
the  Code  which  prohibits  the  allowance  of  disbursements  in  an 
action  in  the  Court  of  Claims  might  be  construed  to  refer  only  to 
disbursements  in  the  course  of  action.  Section  3  is  preserved  to 
meet  cases  where  abstracts  are  required  as  a  necessary  expense 
incident  to  the  appraisement  of  the  damages.  The  section  con- 
solidated was  passed  in  1884.     The  Code  section  was  originally 
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enacted  in  1683  and  sabsequently  re-enacted  verbatim  in  the  Coi% 
so  that  the  1884  act  cannot  be  said  to  have  been  superseded  ^ 
the  Code  section  but  on  the  contrary  is  still  in  existence. 

38.  §  323.  SecUon  17  of  the  Code  of  Civil  Procedure  R* 
ferred  to  in  this  section  relates  to  the  convection  of  jasticcs  d 
the  appellate  division  and  to  the  adoi^tion  of  general  rules  4 
practice  by  such  convention.  These  matters  are  entirely  apart 
from  the  conduct  of  a  cause  throuah  the  courts  and  hare,  theie- 
fore,  been  consolidated  in  the  Judiciary  Law  in  ||  83  and  H, 
The  distribution  of  §  17  of  the  Code  of  Civil  Procedore  to  the 
Judiciary  Law  has  made  necessair  the  change  in  reference. 

38a.  §  340,  sobd.  1.  Section  1737  of  the  Code  of  ClvU  Pro- 
cedure has  been  consolidated  in  I  2U6  of  the  Lien  Law.  Sectioa 
1737  as  well  as  other  sections  in  the  article  of  which  it  forms  * 

Eart,  relate  to  an  action  to  foreclose  a  lien  upon  a  chattel  asA 
ave  been  consolidated  in  the  Lien  Law.     Hence  the  chanire  ol 
reference. 

39.  S  355.  The  first  sentence  is  the  only  portion  of  f  3G5  of 
the  Code  retained  in  the  Code  of  Civil  Procedure.  It  provide! 
that  the  court  shall  be  open  for  the  transaction  of  business  '*for 
which  notice  is  not  required  to  be  given  to  an  adve^s<^  party 
except  where  it  iz  specially  prescribed  by  law  that  the  busin«s 
must  be  done  at  a  stated  term."  This  language  embraces  a  mat- 
ter of  practice  and  for  that  reason  has  been  retained  in  the  Codit 
of  Civil  Procedure.  The  remainder  of  the  section  relates  to  aoci 
matters  as  the  appointment  of  times  and  places  for  Uoidini;  terms 
of  court,  continuance  of  terms  appointed^  changing  the  day  ap- 
pointed, appointing  one  or  more  additional  terms,  dispensing  witk 
the  holding  of  terms  and  adjournment  of  terms  to  other  places 
within  the  county.  These  are  provisions  that  are  outside  of  the 
practice  in  an  action  and  relate  to  the  organisation  of  the  ma- 
chinery for  hearing  causes  rnthcr  than  to  the  conduct  of  caatcs 
themselves,  and  have  been  consolidated,  therefore,  in  the  Jn^ 
ciary  Law  (§§  100,  l«u. 

46.  f  432.  See  Note  5. 

41.  i  450.  The  substantive  provision  contained  in  this  soctioa 
providing  that  recoveries  in  actions  or  special  proceedings  for 
damages  to  the  person,  estate  or  character  of  a  married  ^pvomaa 
shall  be  her  separate  estate,  has  been  removed  to  the  I>omestic 
Relations  Law,  where  similar  substantive  matter  relating  to  mar- 
rie(i  women  is  found. 

42.  §  484,  subd.  10.  The  reference  in  this  section  to  the  *'  fiah- 
eries,  game  and  forest  law "  has  been  changed  to  the  *'  fortst, 
fish  and  game  law  ^'  which  is  the  name  by  which  that  law  is  nov 
known. 

43.  §  710.  This  section  of  the  Code  of  Civil  Procedure  is 
found  in  article  1,  title  4,  chapter  7,  under  the  head  **  ReceiTers  " 
and  ap^)lies  not  only  to  a  receiver  appointed  for  the  Toluntaiy 
dissolution  of  a  cornoration  but  to  a  **  receiver  appointed  by  or 
pursuant  to  an  order  or  a  judgment  in  an  action  m  the  snpreme 
ponrt  or  in  a  county  court  or  in  a  special  proceeding."  As  the 
proceedings  for  the  voluntary  dissolution  of  a  corporation  has 
been  transferred  to  the  General  Corporation  Law  (Art.  0>  as 
well  as  other  provisions  in  the  Codo  of  Civil  Procedure  relating 
to  the  dissolution  and  annulment  of  a  corporation  this  section 
has  been  consolidated  in  article  11  of  the  General  Corpora tioa 
Law.  relating  to  the  powers,  duties  and  liabilities  of  receiTeit 
of  corporations  in  such  a  form  as  to  give  it  the  application  in- 
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tended  b^  the  section.  ReceiTers  may  be  appointed,  honrerer,  fai 
other  actions  and  proceedings  than  those  taken  to  dissolve  or  annni 
a  corporation,  and  therefore  it  becomes  necessary  to  retain  the 
section  in  the  Code  o£  CitU  Procedure.  It  has,  therefore,  been 
amended  and  allowed  to  remain  in  the  Code  of  CiTil  Procedure 
applicable  to  receivers  appointed  *'  in  an  action  in  the  suiyreme 
court  or  a  county  court  or  a  special  proceeding." 

44.  §  740.  The  portion  of  tins  section  relating  to  the  rate  of 
interest  that  shall  be  paid  by  depositaries  of  funds  or  money 
paid  into  court  and  the  requirement  that  they  shall  give  a  bond 
being  substantive  in  character  has  been  consohdated  in  the  Bank- 
ing Law  (§  43).  The  remainder  of  the  section  providing  where 
funds  or  moneys  paid  into  court  shall  be  de];>osited  has  been 
allow^ed  to  remain  in  the  Code  as  practice  matter. 

45.  I  752»  Thi..  section  relates  to  the  accounts  that  shall  be 
kept  by  the  depositarv  of  funds  or  money  yadd  into  court.  The 
last  sentence  of  the  section  making  the  section  applicable  to  banks 
and  trust  companies  has  been  consolidated  in  the  Banking  Law 
(§  44).  The  distribution  of  the  remainder  of  the  section  has  not 
been  attempted  on  account  of  its  wide  application  and  it  has 
been  allowed  to  remain  in  the  Code  as  the  most  convenient  and 
practical  assignment. 

46.  §  802.  The  words  **  except  the  last  section  '*  have  been  in- 
serted in  this  section  so  that  the  limitation  of  §  8062  will  not 
apply  to  a  new  section  (I  801a)  inserted  by  this  act 

47.  §  mi.  The  "last*^'  secUon  referred  to  in  {  8GI  of  the 
Code  of  Civil  Procedure  has  been  consolidated  in  the  Civil  Rights 
Law  as  §  20.  It  relates  to  the  privilege  from  arrest  of  a  witness 
and  being  substantive  in  character  has  been  assigned  to  the  Civil 
Rights  Law  (§  20).  This  assignment  has  made  necessary  the 
change  of  reference  found  in  the  text. 

48.  i  802.  The  change  made  in  this  section  has  been  made 
for  the  same  reason  stated  in  the  preceding  note. 

49.  f§  870,  871,  885.  The  words  *' Other  than  a  court  speci- 
fied in  subdivisions  sixteenth,  seventeenth,  eighteenth  or  nine- 
teenth of  section  two  of  this  act "  have  been  omitted  from  H  870, 
871  and  885  because  all  of  the  courts  mentioned  in  the  excretion 
have  been  abolished  and  new  courts  created  in  their  stead.  In 
the  first  place  suImIs.  10,  17,  18  and  19  are  erroneons  refer- 
ences, since  those  subdivisions  were  changed  to  subds.  10,  11, 
12  and  13  by  L.  1895,  Ch.  046,  amending  §  2  of  the  Code  of 
Civil  Procedure.  In  the  second  place  the  mayor's  court  of  the 
city  of  Hudson  was  expressly  abolished  by  L.  18d5,  Ch.  751,  and 
there  was  created  in  its  stead  the  city  court  of  Hudson.  The 
recorder's  court  of  the  city  of  Oswego  was  abolished  by  L.  1895, 
Ch.  394.  The  recorder's  court  of  the  city  of  Utica  was  abolished 
by  L.  1882,  Ch.  HX3,  and  the  name  of  the  justice's  court  of  the 
city  of  Albany  was  changed  to  the  city  court  of  Albany  by  L. 
1884,  Ch.  122.  In  no  instance  were  existing  laws  made  appli- 
cable to  the  new  courts  except  in  the  case  of  the  citv  of  Albany, 
where  the  existing  statutes  were  made  applicable  to  the  new  court. 
In  no  case,  however,  was  the  new  court  denominated  a  court  of 
record,  so  that  none  of  them  would  come  within  the  courts  re- 
ferred to  in  §f|  870,  871  and  885  of  the  Code  of  Civil  Procedure. 
It  would  be  erroneous,  therefore,  to  continue  a  reference  in  these 
sections  of  the  Code  to  these  courts  formerly  existing  in  Huchion, 
Utica,  Oswego  and  Albany  since  they  no  longer  exist  and  a  change 
in  the  r^fprence  to  the  new  courts  would  be  unjustified,  as  the 
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new  courts  are  not  courts  of  record  and  ezistinic  laws  are  not 
made  applicable  except  in  one  instance. 

50.  I  901.  Ihis  section  relates  to  the  searching  of  files  by 
certain  public  officers  and  the  making  of  transcripts  therefrom. 
It  is  all  substantive  and  has  been  distributed  as  indicated  in  the 
footnote.  The  portion  retained  in  the  Code  of  Civil  Procedure 
relates  to  the  surrogate  and  has  been  allowed  to  remain  because 
the  Code  by  chapter  18  attemots  to  provide  for  the  powers  and 
duties  of  the  surrogate  and  the  practice  in  his  court,  the  pro- 
visions of  which  chapter  have  been  preserved  substantially  intact. 

51.  §  977.  There  has  been  removed  from  this  section  the  pro- 
vision with  reference  to  the  making  of  calendars.  Similar  mat- 
ter in  other  parts  of  the  Code  of  Civil  Procedure  has  been 
distributed  to  the  Judiciary  Law,  and  in  order  that  the  provision!; 
relating  to  the  making  of  calendars  may  be  together,  this  provision 
has  been  inserted  in  the  Judiciary  Law.  The  balance  of  the  sec- 
tion relates  to  the  service  of  notices  of  trial  and  notes  of  issue 
and  being  practice  matter  has  been  allowed  to  remain  in  the 
Code  of  Civil  Procedure. 

62.  §  1007.  The  part  of  this  section  which  has  been  removed 
relates  to  the  apportionment  of  the  salaries  of  stenographers  and 
is,  therefore,  substantive  and  has  no  place  in  a  practice  act.  The 
remainder  of  the  section  provides  that  the  notes  of  the  official 
stenofi^rapher  may  be  treated  as  the  minutes  of  the  judge  upon 
the  trial  and  has  been  allowed  to  remain  as  procedure  matter. 

53.  S  1055.  The  portion  of  this  section  removed  relates  to 
the  notification  of  persons  for  jury  service  and  has  nothing  to 
do  with  the  conduct  of  a  case  in  court,  and  has  been  removed  as 
not  strictly  practice.  The  amendments  made  to  the  portion  of 
the  section  remaining  in  the  Code  of  Civil  Procedure  nave  been 
made  necessary  by  reason  of  the  elimination  of  matter  from  the 
Code  of  Civil  Procedure  and  do  not  embrace  any  new  law. 

54.  §  1171.  Changes  made  in  this  section  of  the  Code  were 
made  necessary  by  reason  of  the  elimination  of  certain  provisions 
from  the  Code  of  Civil  Procedure  and  their  insertion  in  the 
Judiciary  Law.    The  changes  are  merely  changes  of  reference. 

55.  §  1174.  The  change  in  the  reference  in  this  section  from 
§  1048  of  the  Code  of  Civil  Procedure  to  §  53G  of  the  Judiciary 
Law  was  made  necessary  by  reason  of  the  incorporation  of 
§  1048  in  the  Judiciary  Law.  Section  lOiS  relates  to  the  notifi- 
cation of  jurors  by  the  sheriff  and  his  return.  This  section  forms 
a  part  of  the  article  in  the  Code  of  Civil  Procedure  relating  to 
the  mode  of  selecting,  drawing  and  procuring  the  attendance  of 
trial  jurors  in  ordinary  cases  (Oh.  10,  Tit.  3,  Art.  2),  all  of  which 
provisions,  with  a  single  exception,  have  been  removtMi  to  the 
Judiciary  Law  as  matters  which  precede  the  conduct  of  a  oause 
through  the  courts.^  They  are  substantive  provisions,  providing 
generally  the  machinery  which  must  be  set  in  motion  before  a 
cause  can  be  disposed  of  in  the  courts.  Hence  the  change  in 
reference. 

56.  §  1190.  The  substantive  matter  "An  alien  is  not  entitle*! 
to  a  jury  composed  in  part  of  aliens  in  an  action  or  special  pn> 
reeding  civil  or  criminal,"  has  been  plactnl  in  the  Civil  Rights 
Law  (§  12),  and  the  section  of  the  Code  in  which  the  provision 
is  found  has  been  amended  accordingly. 

57.  S  1273.  The  first  sentence  in  this  section  is  clearly  prac- 
tice while  the  last  sentence  that  "a  married  woman  may  confess 
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such   a   judgment/*    is   Biibstantire   in   character  and  has  been 
placed  in  the  Domestic  Relations  Law  (§  51). 

58.  8  1773.  The  change  in  reference  in  this  section  was  made 
necessary  by  reason  of  the  removal  of  title  3,  chapter  17  of 
the  Code  of  Civil  Procedure  to  the  Judiciary  Law  (Art.  19). 
Article  3  of  chapter  17  of  the  Code  of  Civil  Procedure  relates  to 
proceedings  to  punish  a  contempt  of  court  other  than  a  criminal 
contempt,  and  has  been  removed  from  the  Code  of  Civil  Pro- 
cedure nnd  placed  in  the  Judiciary  Law,  because  substantive  in 
character  and  something  apart  from  the  conduct  of  a  cause 
through  the  courts. 

59.  §  18()9.  This  section  relates  to  corporations  and  ioint-stock 
associations.  The  whole  section  is  practice,  but  as  the  actions 
and  proceedings  relating  to  corporations  have  been  consolidated 
in  the  General  Corporation  Law  it  has  been  deemed  best  to  in- 
corijorate  in  the  G(^ierul  Cori>oration  Law  the  provisions  of  this 
section  relating  to  corporations.  The  section,  therefore,  so  far 
as  it  applies  to  a  corporation  will  lie  found  in  that  law  (S  305) 
under  an  article  relating  to  "  Provisions  applicable  to  two  or 
more  of  the  foregoing  proceedings  or  actions."  The  remainder  of 
the  section  has  not  been  distributed  to  the  Joint-Stock  Associa- 
tion Law  becaum*  no  attempt  has  been  made  to  consolidate  tinw 
practice  relating  to  actions  or  proceedings  affecting  joint-stock 
associations  in  that  law. 

60.  §  1812.  The  treatment  given  §  1809  of  the  Code  of  Qvil 
Procedure  has  been  given  H  ISIO,  1811,  1812  and  1813,  and  for 
the  same  reason  stated  in  the  note  to  §  1809.  The  changes  in 
this  section  noted  in  the  text  are  made  necessary  by  reason  of 
the  removal  to  the  (General  Corporation  Law  of  the  proTisions  of 
the   section   relating  to  corporations. 

61.  8  1813.  The  removal  of  the  words  "corporations  or"  has 
been  made  necessary  by  reason  of  the  consolidation  of  the  pro- 
visions  of  this  section  relating  to  corporations  in  the  General  Cor- 
poration Law  (§  3(K)). 

62.  )i  1H44.  The  '*  last  section  "  referred  to  in  S  1844  of  the 
Code  of  Civil  Proeetlure  has  been  consolidated  in  $  101  of  the 
I>ecedent  Kstnte  Law.  Hence  the  change  in  reference.  The 
"  last  section  "  referred  to  is  a  substantive  provision  relating  to 
the  liability  of  heirs  and  devisees,  and  as  such  has  been  assigned 
appropriately  to  the  Decedent  Estate  Law,  where  similar  sub- 
stantive provisions  are  found. 

63.  §  i84(>.  Changes  in  this  section  were  made  necessary  by 
the  removal  of  certain  provisions  to  the  Decedent  Estate  Law. 
Section  101  referred  to  in  this  section  relates  to  the  liability  of 
heirs  and  devisees  for  the  debts  of  a  decedent. 

64.  §  185,"».  The  changes  in  this  section  are  changes  of  refer- 
ence, made  necessary  by  the  removal  of  ft  1843  from  the  Code  of 
Civil  Procedure  to  the  Decedent  Estate  Law  (§  101).  The  pro- 
vision of  the  Code  of  Civil  Procedure  thus  removed  relates  to  the 
liability  of  heirs  and  devisees  for  the  debts  of  a  decedent. 

65.  I  1948.  Section  1797  and  the  remaining  sections  in  the 
article  of  which  it  forms  a  part  relate  to  an  action  by  the  people 
to  annul  a  corporation,  all  of  which  provisions  have  been  con- 
solidated in  the  General  Corporation  Law.  Section  1798  of  the 
Code  of  Civil  Procedure  has  become  $  131  of  the  General  Cor- 
poration Law.     H(»nce     the  change  in  reference. 

66.  §  10(J6.  This  section  of  the  Co<ie  of  Civil  Procedure,  so  far 
as  it  relates  to  the  duty  of  the  district  attorney  to  bring  an  action 
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to  recover  the  peualty  o£  a  forfeited  recognizance,  has  been  earn- 
solidated  iu  the  County  Law  (§  201).  'I'he  amendment  of  the 
Code  of  Civil  Procedure  noted  in  the  text  was  made  necessary 
by  this  consolidation. 

67.  S  2032,  subd.  3.  Section  8  of  the  Code  of  Civil  Procedure 
provides  for  a  casie  in  which  a  court  of  record  has  power  to 
punish  for  a  criminal  contempt  and  has  been  removed  to  the 
Judiciary  Law  (§  750).  The  change  in  the  text  accordinirly  has 
been  made.  ' 

68.  §§  2412-2415.  Title  10  of  chapter  17  of  the  Code  of  Civil 
Procedure  relates  to  proceedings  to  change  the  name  of  an  in- 
dividual or  corporation.  The  part  of  this  title  that  relates  to  tbe 
change  of  name  of  a  corporation  has  been  consolidated  in  the 
General  Corporation  Law.  It  became  necessary,  therefore,  to 
amend  the  sections  in  this  title  so  as  to  leave  intact  in  the  Code 
of  Civil  Procedure  the  proceedings  relating  to  the  change  of  the 
name  of  an  individual.    Ucnce  the  amendment  to  these  sections. 

69.  §  2507.  The  new  matter  inserted  in  this  section  is  taken 
from  Code  of  Civil  I*rocedure,  §  27.  The  remainder  of  8  27  has 
been  placed  in  Judiciary  Law,  §§28,  158,  l&l.  The  matter 
inserted  in  §  2507  would  be  out  of  place  in  the  first  chapter  of 
the  Code  but  falls  appropriately  in  §  2507. 

.70.  I  2512.  The  first  sentence  of  this  section  is  Code  of  Civil 
Procedure,  §  2512.  The  remainder  is  from  Code  of  Civil  Pro- 
cedure, §§  95-4)7.  Portions  of  §§  95-97  are  incorporated  in  Jn- 
diciary  Law  as  follows:  Section  95,  in  §§  168,  200;  sectiou  96, 
in  §§  231,  a49,  351,  354;  section  97,  in  §§  100,  170,  201,  232-234, 
279,  403,  405.  It  was  deemed  best  to  remove  the  portion  of 
fi§  95-97  of  the  Code  of  Civil  Procedure  which  is  not  included 
in  the  Judiciary  Law  from  the  first  chapter  of  the  Code  to  chap- 
ter 18  with  similar  matter. 

72.  §  2537.  The  chan^'os  in  this  section  are  merely  chauf^es 
of  reference.  Section  774  of  the  Code  of  Civil  Procedure  relates 
to  the  supervision  of  court  funds  by  the  comptroller  of  the  state 
and  is  substantive  in  character. 

73.  §  2634.  The  first  sentence  of  this  section  relating  to  the 
indexing  of  wills  by  county  clerks  and  registrars  has  been  con- 
.solidated  in  the  Docrcdent  Estate  Law  as  substantive  matter. 
The  last  sentence  has  been  retained  because  it  provides  for  the 
fees  of  an  executor  or  administrator  with  the  will  annexed,  who 
causes  the  record  mentioned  to  be  made.  The  changes  made  in 
this  section  arc  to  correct  references. 

74.  §  2()G0.  Part  of  this  section  has  been  placed  in  the  De- 
cedent Estate  Law  (§  103).  The  removed  portion  is  substantive 
matter  relating  to  the  liability  of  a  husband  for  the  debts  of 
his  deceased  wife,  his  liability  as  administrator  for  the  debts  of 
his  wife  and  the  disposition  of  unadministered  assets  of  his  wife 
at  the  time  of  his  death. 

75.  §  2696.  It  was  necessary  to  amend  this  section  because 
the  section  in  the  article  of  the  Code  referred  to  prescribing  the 
manner  of  authenticating  papers  was  consolidated  in  the  De- 
cedent Estate  Law  (S  45). 

76.  §  2096.  A  change  in  the  reference  was  made  necessary 
because  §  2704,  prescribing  the  manner  of  authenticating  papers 
of  another  state  or  country  to  be  used  in  this  state  was  consoli- 
dated in  §  45  of  the    Decedent  Estate  Law. 
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77.  I  273S.  The  first  part  of  this  st^ction,  relating  to  advance- 
ments, has  been  consolidated  in  the  Decedent  Estate  Law  as 
§  99.  The  latter  part  being  practice  has  been  retained  in  the 
Code  of  Civil  Procedure. 

78.  §  2746.  Section  744  of   the  Code  of  Civil  Procedure  has 

been  incorporated  in  the  State  Finance  Law  as  subdivision  4  of  i 

$  8^  excoi)t  the  Ia:3t  clause,  relating  to  the  fet»s  of  county  clerks,  I 

which   is   consolidated  in   County  Law  as   $   240,  subd.  22.  and  1 

thus  the  change  in  reference  becomes  necessary.  Section  «44  of 
the  Code  of  Civil  Procedure  related  to  the  supervision  of  court 
funds  by  the  state  comptroller.  A  portion  at  the  end  of  this  sec- 
tion has  been  taken  care  of  in  appropriate  schedules  of  rei)eals. 

79.  ^  28^8,  subd.  1.  The  provision  in  the  article  mentioned  in 
this  subdivision  of  the  ('ode  of  crivil  Procedure  has  been  consoli- 
dated in  the  Decedent  Estate  Law.  It  relates  to  the  authentica- 
tion of  papers  from  another  state  or  foreign  country  for  use  in 
this  state.   The  changes  in  reference,  therefore,  became  necessary. 

80.  §  28l5'J.  Subdivision  3  of  this  section  contains  a  reference 
to  certain  stn-tions  of  the  Code  of  (Mvil  Procedure.  Two  of  these 
»ecti(ms,  to  wit:  gS  1H4>3  and  1S<>S,  have  been  placed  in  the  De- 
cedent Estate  Law.  Section  loo8  relates  to  the  liability  of  lega- 
tees or  devisees  to  a  child  born  after  the  making  of  a  will  who  is 
entitled  to  succeed  to  a  part  of  the  real  or  personal  property  of 
the  testator,  and  their  liability  to  the  subscribing  witness  to  a 
will  who  is  entitled  to  succeed  to  a  share  of  such  property.  This 
is  Knbstantive  in  character  and  for  that  reason  has  been  placed 
in  the  Decedent  Estate  Law  (§  28)  and  taken  from  the  Code  of 
Civil  Procedure.  Section  1843  of  the  Code  of  Civil  I*rocedure 
relates  to  the  liability  of  heirs  and  deS'isees  for  the  debts  of  the 
decedent  and  is  substantive  in  character,  and  has  been  placed  in 
the  Decedent  Estate  Law  as  §  101.  The  reference,  therefore. 
in  rfubdivision  3  of  §  2833  has  been  cliangctl  to  correspond  to  this 
treatment  of  §§   1843  and  18<W  of  the  Code  of  Civil  Procedure. 

81.  $-2889.  Sections  «$  and  fU  of  tho  Code  of  Civil  Proced- 
ure, relating  to  attorneys  practicing  in  the  city  of  New  York, 
have  be-en  placed  in  the  Penal  Law^  and  a  corresponding  change 
in  reference  has  been  made  in  this 'section. 

82.  §  29i¥).  Section  1037  of  the  (V.)de  of  Civil  Procwlure  re- 
lates to  the  making  and  filing  of  duplicate  jury  lists  and  has  been 
placed  with  its  appropriate  provisions  in  the  Judiciary  Law  under 
the  head  of  jurors.  This  necessitated  a  change  in  the  reference, 
which  has  been  made. 

83.  §  2001.  Section  10.33  of  the  Code  of  Civil  Procedure,   re- 
lating to  excusing  of  jurors  from  service  during  the  whole  or  a 
portion  of  a  term,  has  been  placed  in  the  .Judiciary  Law  and  the    . 
necessary  change  in  reference  in  this  section,  therefore,  has  been 
mad**. 

84.  §  .307."),  subd.  2.  The  reference  in  this  subdivision  has  been 
changed  because  Code  of  Civil  Procedure,  §  46,  has  been  made 
§  1.^  of  the  .Tudiciary  Law. 

85.  a  3158.  Sections  104  and  105  of  the  Code  of  Civil  Pro- 
cedure have  been  incorporated  as  {(S  400  and  401  of  the  .Tudi* 
ciary  Law\  They  rc4ate  to  the  authority  of  the  sheriff  to  com- 
mand the  power  of  the  county  to  overcome  resistance  and  the 
certification  of  the  names  of  those  who  resist  his  authority, 

86.  S  3253.  The  change  made  in  this  section  merely  substi- 
tutes the  title  of  the  general  law  for  the  statute  mentioned  in 
the  section. 
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87.  §  3320.  The  change  iu  this  section  is  one  of  refeie«ice 
merely. 

8&  f  3343,  subd.  14.  The  reference  in  this  subdivision  lias 
been  changed  from  *'  Hixteenth "  to  **  fifteenth "  to  correi-t  an 
obvious  error  in  the  present  Code,  Chapter  16  of  the  Code  of 
Civil  Procedure  contains  but  two  titles.  Article  1  of  title  4  of 
chapter  15  is  entitled  "Judgment  Creditor's  Action"  and  tlie 
definition  contained  in  $  3343,  subd.  14  is  of  a  "judgment 
creditor's  action  *' 

89.  §  3347,  siibd.  1.  Section  122  of  the  Code  of  CivU  Pro- 
cedure has  been  consolidated  as  S  34T  of  the  Prison  La^v  and 
has  been  made  to  apply  to  civil  and  criminal  prisoners  in  ac- 
cordance with  the  language  of  this  subdivision.  It  is,  therefore, 
unnecessary  to  include  it  as  a  part  of  this  subdivision. 

90.  §  3347,  subd.  5.  SdcUon  548  of  the  Code  of  Civil  Pro- 
cedure, referred  to  in  this  subdivision,  has  been  consolidated  In 
§  23  of  the  Civil  Rights  Law.  It  relates  to  the  exemption  of  a 
person  from  arrest  in  a  civil  action  or  special  proceeding  except 
as  prescribed  by  statute. 

91.  §  3;M7,  subd.  7.  The  reference  to  "  title  third "  con- 
tained in  the  second  sentence  has  been  changed  to  "  article  third 
of  title  third  "  because  article  third  is  the  only  portion  of  titJe 
third  remaining  in  the  Code.  The  remainder  of  title  third  is  in 
the  Judiciary  Law.  The  reference  to  "  title  fourth  "  in  the  same 
sentence  has  been  omitted  because  the  whole  title  has  been 
transferred  to  the  Judiciary  Law.  The  reference  in  the  fifth 
sentence  to  "  title  third  "  has  been  changed  to  "  article  third  of 
title  third  of  the  Code  and  '*  article  sixteen  of  the  judiciary 
law  because  article  third  is  the  only  portion  of  title  third  re- 
maining in  the  Code  and  the  remainder  of  the  title  is  now  in 
Judiciary  Law,  article  thirteen.  The  reference  to  "  title  fourth  " 
in  the  last  sentence  has  been  changed  to  "articles  seventeen 
and  eighteen  of  the  judiciary  law"  because  the  provisions  of 
title  fourth  are  now  consolidated  in  those  articles  of  the  Judi- 
ciary Law. 

-xiSq-  li^o^Z^il^y-  ^K  ^^^  references  to  §§  2181-2187,  2197-. 
ifiyw,  SZJ&-SZ1H  have  been  removed  because  these  sections  are 
now  in  Debtor  and  Creditor  Law.  The  reference  to  §§  222^- 
2230  has  been  removed  because  these  sections  are  now  in  Prison 
Law.     The  references  are  no  longer  necessary. 
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(Laws  of  1909,   ch.  27.     Takes  the  place  of  former  Statutory  ^ 

Construction  Law.) 


▲rtlcle    1.  Short  Utle   (ID. 

2.  Meaning   of   termM    (H    10-C8). 

3.  Ancient   statutes   and   resolutions    (||   70-72). 

4.  Refereooes,    titles   aiul   heiid    notes    (||   80,    81). 

5.  KfTect    of    repeals    <H    9(»-9G). 

U.  KfTtH't    of   cousolldated    laws    (U    100,    101). 

7.  Application   of   chapter    (i    110). 

8.  Imvh    repealed;    wlien    to    take   effect    (||    120,    121). 

ARTICL.B    1. 

HJiort  Title. 
Section  1.  Short  title. 

I  1.  Sbort  title.     This  chapter  shall  be  known  as  the  "  Gen- 
eral Construction  Law.'* 

ARTICLK   2. 

Meaning  of  Terms, 

Sec.    10.  AcknowIc<lgc   and   aoknotviedgrment. 

11.  Acknowledfonent   or   prcKif   of  instmmeat* 

12.  Affidavit. 

l.S.   Adioumment    of   meeting. 

14.  Bond    and   undertaking. 

15.  ChattclH. 

16.  (Thoose. 

17.  rivll   code   and   orlhilnal   code. 

18.  fonsolldnteil    laW5.  . 

19.  Day,   calendar. 

20.  Day,  computation. 

21.  Folio. 

22.  Oender. 

23.  Heretofore  and  hereafter. 

24.  Holiday   and   half   holiday. 

25.  Holiday   In    contractual    obligations. 

26.  Judge. 

27.  I^st,    preceding,    next   and    following. 

28.  Lunatic  and   lunacy. 

29.  Men. 

30.  Month,   computation. 

31.  Month   in   statute,  contract  and  pabllc  or  prirate  Instrament. 

32.  Municipal    officers. 

33.  Notice. 

34.  Now. 

30.  Number,   singular  an4  plural. 

36.  Oath,    affldaTit  and   swear. 

87.  Person. 

38.  I»roperty. 

89.  Property,    personal. 

40.  Property,   real. 

41.  Quorom   and   majority. 
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to  the  adjournment  of  a  term  of  court  which  is  something:  aimrt 
from  the  actual  trial  of  a  cause  and  to  the  drawing  and  notifying 
of  jurors  for  an  adjourned  'term  which  precedes  the  actual  draw- 
ing of  the  jury  for  the  trial  of  a  cause. 

28.  I  41.  A  portion  of  this  section  has  been  removed  to  the 
Judiciary  Law  (8  10).  The  provision  thus  removed  from  the 
Code  of  Civil  Procedure  relates  to  the  adjournment  of  a  term 
of  a  court  of  record  be<'au8e  of  certain  conditions,  such  adjourn- 
ment resting  in  the  discretion  of  the  court.  The  provinion  that 
has  been  allowed  to  remain  in  the  Code  of  Civil  Procedure 
has  been  retained  because  it  is  a  matter  of  practice.  The  words 
**  of  record "  have  been  inserted  in  the  portion  of  the  section 
retained  in  the  Code  of  Civil  Procedure  because  the  preceding 

E)rtion  of  the  section  which  has  been  removed  to  the  Judiciary 
aw  (8  10)  made  the  section  applicable  to  a  court  of  record. 

29.  §  00.  Part  of  this  section  has  been  removed  to  the  Judiciary 
Law  (§  470),  b€»cause  it  relates  to  the  right  of  an  attorney^ and 
counselor  to  practice  in  the  courts  of  record  of  the  state  al- 
though a  resident  of  an  adjoining  state.  The  balance  of  the  sec- 
tion which  has  been  retained  relates  to  the  .««orvice  of  a  paper 
upon  him  which  is  a  practice  provisicm  and  therefore  has  "been 
retained  in  the  C^ode  or  Civil  Procedure.  The  words  insertend  in 
the  portion  retained  in  the  Code  of  Civil  Procedure  are  made 
neeessarj'  by  reason  of  the  removal  of  the  first  portion  of  the 
section  and  are  merely  a  repetition  of  the  necessary  part  of  the 
portion  of  the  section  removed. 

30.  I  110.  Section  110  of  the  Code  of  Civil  Procedure  refers 
to  the  "next  two  sections."  Of  these  two  sections,  §  111  remains 
in  the  Code  of  Civil  Procedure  and  §  112rhas  become  $  240.  s\ibd. 
10,  of  the  County  Law.     Ilence  the  change  made  in  this  section. 

31.  §  127.  Section  127  of  the  Code  of  Civil  Procedure  con- 
tains in  its  first  sentence  substantive  matter  and  in  its  second 
sentence  practice  matter.  The  first  p<»rtion  of  the  section  wliich 
relates  to  the  removal  of  a  sick  prisoner  from  a  jail  to  a  hospital 
has  no  connection  with  an  action.  Tt  has,  therefore,  been  placed 
in  the  Prison  Law  (S  JW)>.  The  last  sentence  relates  to  the  issu- 
ance of  an  execution  where  a  prisoner  escapes  while  going  to, 
remaining  at,  or  returning  from  a  hospital  to  which  he  has  been 
ordered  removed.  It  is,  therefore,  a  practice  proTision  and  has 
for  that  reason  been  retained  as  a  part  of  the  Code  of  Civil 
P  ivvce  d  u  re 

32.  IS  *].S8.  140.  141.  Sections  1.^^8-142  of  article  3,  title  2, 
chapter  2  of  the  Code  of  Civil  Procedure,  have  been  retained  in 
the  Code  because  containing  matter  in  the  nature  of  procedure. 
Sections  1R8,  140,  141  are  amended  in  the  text  merely  to  correct 
references  made  necessary  by  tbe  removal  of  certain  substantive 
provision*^  from  the  Code  of  Civil  Procedure  to  consolidated  laws. 

33.  i  220.  The  first  portion  of  this  sort  inn  down  to  and  in- 
cluding the  sentence  "  whenever  the  appellate  division,"  etc.,  has 
been  placed  in  the  JudiMnry  Law  as  well  as  the  last  two  sen- 
tences beginning  **  Tt  shall  have  power  to  appoint."  etc.  Tlie  tw" 
sentences  in  the  middle  of  the  section  bejrinning  "No  justices  of 
the  appellate  division."  etc..  have  boon  retnmed  in  the  Code  of 
Civil  Procedure.  The  first  part  of  the  section  which  has  Ijeen 
consolidated  in  the  .Indicia rv  Law  relates  to  the  makeup  of  the 
appellate  division,  the  number  that  shall  cor*«titute  a  qnonim, 
how  manv  Justices  shall  sit  in  any  case,  the  designation  of  jus- 
tices  of  the   appellate  division  by  the   governor,   the   terms   of 
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office  of  the  justices,  the  filling  of  vacancies,  residence  of  the  Jus- 
tices and  matters  which  do  not  relate  to  the  conduct  of  an  action 
or  an  appeal  therein.  They  are  provisions  in  which  the  justices 
of  the  appellate  division  are  chiefly  interested  and  as  such  have 
been  consolidated  in  the  Judiciary  Law.  The  last  portion  of 
the  section  relates  to  the  appointment  of  a  reporter  and  the  loca- 
tion pf  the  appellate  division  in  each  department  which  are  mat- 
ters that  may  be  appropriately  placed  in  the  Judiciary  Law. 
The  portion  retained  in  the  Code  af  Civil  Procedure  applies  to 
the  powers  of  the  justices  of  the  appellate  division  and  the  juris- 
diction of  the  appellate  division,  which  provisions  have  been  re- 
tained in  the  Code  of  Civil  Procedure  as  bearing  so  closely  upon 
practice  as  to  be  more  appropriately  placed  in  the  Code  of  Civil 
Procedure  than  in  the  Judiciary  Law. 

34.  §  229.  This  section  of  the  Code  of  Civil  Procedure  (§  229) 
is  amended  because  of  the  removal  to  the  Judiciary  Law  of  the 
first  sentence,  which  provides  that  "A  special  term  or  a  trial 
term  of  the  supreme  court  must  be  held  by  one  judge."  This  is 
not  a  practice  provision  and  therefore  has  been  placed  in  the 
Judiciary  Law. 

36.  §  235.  The  last  sentence  of  this  section  provides  that  the 
justices  of  the  supreme  court  in  the  eighth  judicial  district  may 
adopt  and  amend  rules  and  regulations  for  making  calendars  of 
cases  and  has  been  removed  to  the  Judiciary  Law  where  similar 
matters  applicable  in  other  cases  have  been  consolidated.  The 
first  two  sentences  of  the  section  relate  to  the  power  of  a  justice 
of  the  supreme  court  to  hold  a  special  term,  to  act  upon  any  busi- 
ness except  where  ho  is  disqualified  and  to  the  transaction  of 
judicial  business  out  of  court.  These  are  all  matters  relating 
to  the  genera]  subject  of  the  powers  and  jurisdiction  of  the  courts 
and  like  such  matters  elsewhere  found  in  the  Code  of  Civil  Pro- 
cedure have  been  retained  in  the  Code,  as  closely  related  to  the 
actual  conduct  of  an  action  in  court. 

36.  §  2.'I9.  The  last  sentence  has  been  removed  as  substantive 
matter  to  the  Judiciary  Law.  It  relates  to  the  attendance  upon 
the  court  of  certain  officers,  such  as  clerks,  sheriffs,  criers  and 
constables.  The  remainder  of  the  section  relating  to  the  ad- 
journment of  a  special  term  and  the  trial  of  a  case  upon  the 
calendar  of  a  term  which  has  been  adjourned,  has  been  retained 
in  the  Code  of  Civil  Procedure  because  associated  with  the  prac- 
tice in  a  cause. 

37.  S  269.  Section  66  of  the  Code  of  Civil  Procedure  referred 
to  in  this  section  relates  to  the  compensation  of  attorneys  and 
counselors  and  their  liens  in  notions  and  special  proceedings  and 
has  been  consolidated  in  the  Judiciary  Law  under  article  15,  re- 
lating to  attorneys  and  connsolors.  These  provisions  are  purely 
substantive.  The  chanpe,  thfrefore,  made  in  this  section  m  the 
t^xt  is  merely  one  of  reference. 

37a.  8  274.  The  new  matter  inserted  in  this  section  is  L.  1884. 
Ch.  336,  i  3.  Section  3  is  an  express  provision  relating  to  al- 
lowances for  expense  of  abstracts  of  title  in  certain  awards  by 
the  Court  of  Claims  and  is  therefore  preserved.  Section  274  of 
the  Code  which  prohibits  the  allowance  of  disbursements  in  an 
action  in  the  Court  of  Claims  might  be  construed  to  refer  only  to 
disbursements  in  the  course  of  action.  Section  3  is  preserved  to 
meet  cases  where  abstracts  are  required  as  a  necessary  expense 
incident  to  the  appraisement  of  the  damages.  The  section  con- 
solidated was  passed  in  1RS4.     The  Code  section  was  originallsr 
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enacted  in  1883  and  subsequently  re-enacted  verbatim  In  the  Codc^ 
so  that  the  1884  act  cannot  be  said  to  have  been  superseded  bj 
the  Code  section  but  on  the  contrary  is  still  in  existence. 

38.  I  823.  Section  17  of  the  Code  of  Civil  Procedure  re- 
ferred to  in  this  section  relates  to  the  convention  of  justices  d 
the  appellate  division  and  to  the  adoption  of  general  rules  of 
practice  by  such  convention.  These  matters  are  entirely  apart 
from  the  conduct  of  a  cause  through  the  courts  and  have,  there- 
fore, been  consolidated  in  the  Judiciary  Law  in  {|  03  and  ^L 
The  distribution  of  S  17  of  the  Code  of  Civil  Procedure  to  the 
Judiciary  Law  has  made  necessanr  the  change  in  reference. 

38a.  S  340,  snbd.  1.  Section  1737  of  the  Code  of  CivU  Pro- 
cedure has  been  consolidated  in  |  206  of  the  Lien  Law.  Section 
1737  as  well  as  other  sections  in  the  article  of  which  it  forms  a 

Eart,  relate  to  an  action  to  foreclose  a  lien  upon  a  chattel  and 
ave  been  consolidated  in  the  Lien  Law.     Hence  the  cha.iige  of 
reference. 

30.  §  355.  The  first  sentence  is  the  only  portion  of  f  35R  of 
the  Code  retained  in  the  Code  of  Civil  Procedure,  It  provides 
that  the  court  shall  be  open  for  the  transaction  of  business  **  for 
which  notice  is  not  required  to  be  given  to  an  adverse  party 
except  where  it  ic  specially  prescribed  by  law  that  the  bnsinesB 
must  be  done  at  a  stated  term."  This  language  embraces  a  mat- 
ter of  practice  and  for  that  reason  has  been  retained  in  the  Code 
of  Civil  Procedure.  The  remainder  of  the  section  relates  to  such 
matters  as  the  appointment  of  times  and  places  for  holding  terms 
of  court,  continuance  of  terms  appointecL  changing  the  day  ap- 
pointed, appointing  one  or  more  additional  terms,  dispensing  with 
the  holding  of  terms  and  adjournment  of  terms  to  other  placn 
within  the  county.  These  are  provisions  that  are  outside  of  the 
practice  in  an  action  and  relate  to  the  organization  of  the  ma- 
chinery for  hearing  causes  rather  than  to  the  conduct  of  canaes 
themselves,  and  have  been  consolidated,  therefore,  in  the  Jndi- 
ciarv  Law  (§§  100,  lOi). 
46.  I  432.  See  Note  5. 

41.  $  450.  The  substantive  provision  contained  in  this  sectioB 
providing  that  recoveries  in  actions  or  special  proceedings  for 
damages  to  the  person,  estate  or  character  of  a  married  w^oman 
shall  be  her  separate  estate,  has  been  removed  to  the  Domestic 
Relations  Law,  where  similar  substantive  matter  relating  to  mar- 
ried women  is  found. 

42.  I  484,  subd.  10.  The  reference  in  this  section  to  the  "  fish- 
eries, game  and  forest  law "  has  been  changed  to  the  **  forest, 
fish  and  game  law  "  which  is  the  name  by  which  that  law  is  now 
known. 

43.  §  716.  This  section  of  the  Code  of  Civil  Procedure  is 
found  in  article  1,  title  4,  chapter  7,  under  the  head  "  Receivers  " 
and  applies  not  only  to  a  receiver  appointed  for  the  voluntary 
dissolution  of  a  cornonition  but  to  a  '*  receiver  appointed  by  or 
pursuant  to  an  order  or  a  judgment  in  an  action  m  the  supreme 
ronrt  or  in  a  county  court  or  in  a  special  proceeding."  As  the 
proceedings  for  the  voluntary  dissolution  of  a  corporation  has 
been  transferred  to  the  General  Corporation  Law  (Art.  9)  as 
well  as  other  provisions  in  the  Code  of  Civil  Procedure  rolating 
to  the  dissolution  and  annulment  of  a  corporation  this  section 
has  been  consolidated  in  article  11  of  the  General  Corporation 
Law,  relating  to  the  powers,  duties  and  liabilities  of  receivers 
of  corporatioDS  in  such  a  form  as  to  give  it  the  application  in- 
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tended  hy  the  section.  Beceirers  may  be  appointed,  hoirerer,  in 
other  actions  and  proceedings  than  those  taken  to  dissolve  or  anniiii 
a  corporation,  and  therefore  it  becomes  necessary  to  retain  the 
section  in  the  Code  o£  Civil  Procedure.  It  liast  therefore,  been 
amended  and  allowed  to  remain  in  the  Code  of  Ciril  Procedure 
applicable  to  receivers  appointed  **  in  an  action  in  the  supreme 
court  or  a  county  court  or  a  special  proceeding." 

44.  §  74(3.  The  portion  of  tnis  section  relating  to  the  rate  of 
interest   that  shall   be  paid  by   depositaries  of  funds  or  money 

gaid  into  court  and  the  requirement  that  they  shall  give  a  bond 
eing  substantive  in  character  has  been  consolidated  in  the  Bank- 
ing Xaw  (§  43).  The  remainder  of  the  section  providing  where 
funds  or  moneys  paid  into  court  shall  be  deposited  has  been 
allowed  to  remain  in  the  Code  as  practice  matter. 

45.  I  752»  Thi^  section  relates  to  the  accounts  that  shall  be 
kept  by  the  depositarv  of  funds  or  money  paid  into  court.  The 
last  sentence  of  the  section  making  the  section  applicable  to  banks 
and  trust  companies  has  been  consolidated  in  the  Banking  Law 
(§  44).  The  distribution  of  the  remainder  of  the  section  has  not 
been  attempted  on  account  of  its  wide  application  and  it  has 
been  allowed  to  remain  in  the  Code  as  the  most  convenient  and 
practical  assignment. 

46.  I  802.  The  words  "  except  the  last  section  '*  have  been  in- 
serted in  this  section  so  that  the  limitation  of  §  802  will  not 
Apply  to  a  new  section  (S  801a)  inserted  by  this  act 

47.  §  8(>1.  The  *' last  *^  section  referred  to  in  $  8C1  of  the 
Code  of  Civil  Procedure  has  been  consolidated  in  the  Civil  Rights 
Law  as  f  20.  It  relates  to  the  privilege  from  arrest  of  a  witness 
and  being  substantive  in  character  has  been  assigned  to  the  Civil 
Rights  Law  (§  26).  This  assignment  has  made  necessary  the 
change  of  reference  found  in  the  text. 

48.  §  802.  The  change  made  in  this  section  has  been  made 
for  the  same  reason  stated  in  the  preceding  note. 

49.  H  870,  871,  885.  The  words  **  Other  than  a  court  Speci- 
fied in  subdivisions  sixteenth,  seventeenth,  eighteenth  or  nine- 
teenth of  section  two  of  this  act "  have  been  omitted  from  H  870, 
871  and  885  because  all  of  the  courts  mentioned  in  the  exception 
have  been  abolished  and  new  courts  created  in  their  stead.  In 
the  first  place  subds.  16,  17,  18  and  19  are  erroneous  refer- 
ences, since  those  subdivisions  were  changed  to  subds.  10,  11, 
12  and  13  by  L.  1805,  Ch.  046,  amending  §  2  of  the  Code  of 
Civil  Procedure.  In  the  second  place  the  mayor's  court  of  the 
city  of  Hudson  was  expressly  abolished  by  L.  18i>5,  Ch.  751,  and 
there  was  created  in  its  stead  the  city  court  of  Hudson.  The 
recorder's  court  of  the  city  of  Oswego  was  abolished  by  L.  1805, 
Ch.  304.  The  recorder's  court  of  the  city  of  Utica  was  abolished 
by  L.  1882,  Ch.  103,  and  the  name  of  the  justice's  court  of  the 
city  of  Albany  was  changed  to  the  city  court  of  Albany  by  L. 
1884,  Ch.  122.  In  no  instance  were  existing  laws  made  appli- 
cable to  the  new  courts  except  in  the  case  of  the  citv  of  Albany, 
where  the  existing  statutes  were  made  applicable  to  the  new  court. 
In  no  case,  however,  was  the  new  court  denominated  a  court  of 
record,  so  that  none  of  them  would  come  within  the  courts  re- 
ferred to  in  Ifi  870,  871  and  &S5  of  the  Code  of  Civil  Procedure. 
It  would  be  erroneous,  therefore,  to  continue  a  reference  in  these 
sections  of  the  Code  to  these  courts  formerly  existing  in  Hudson, 
Utica,  Oswego  and  Albany  since  they  no  longerexist  and  a  change 
m  the  rp.ference  to  the  new  courts  would  be  unjustified,  as  the 
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S«c.    42.  Register  of  county. 

43.  He&l  of  court»   public   officer  or  corporation. 

44.  Seal,    private. 

45.  Seal,    private  as   corporate  aeaL 
40.  Signature. 

47.  State. 

48.  Tense,   present. 

40.  Territory.  ^ 

50.  Time,  computation. 

51.  TIra?,    night. 
02.  Time,    utandard. 

53.  Time,   u^e  of   standard. 

54.  Village. 

55.  Women. 

5U.   Writing    and    written. 

57.  Year,    common   and   leap. 

58.  Year   in   Htatute,   contract   and  pnblic  or  prl^te   Instrument. 

S   10.   Acknovrledare   and   aeknowledcment. 

'  The  terms  ackuowlodge  and  ackiiowIodKUient,  when  used  with 
reference  to  the  exe<>utiou  of  an  instrument  or  writiuK  other 
than  a  deed  of  real  property,  include  a  compliance  with  the  pro- 
visions of  the  next  section  by  either  such  proof  or  acknowledg- 
ment. 

f  11.  Adcno-wledgrmeiit  or  proof  of  Inntrniuteiit. 

When  the  execution  of  any  instrument  or  writing  is  authorized 
or  required  by  law  to  be  acknowledged,  or  to  be  proven  so  as  to 
entitle  it  to  be  liled  or  recorded  in  a  public  office,  the  acknowledg- 
ment may  be  taken  or  the  proof  made  before  any  officer  then  and 
there  authorized  to  take  the  acknowledgment  or  proof  of  the 
execution  of  a  deed'  of  real  property  to  entitle  it  to  be  recorded 
in  a  county  clerk's  office,  and  shall  be  made  and  certified  in  the 
same  manner  as  such  acknowledgment  or  proof  of  such  deed. 

!   12.  Affidavit. 

When  an  affidavit  is  authorized  or  required  It  may  be  sworn 
to  l)efore  any  officer  authorized  by  law  to  take  the  acknowledg- 
ment of  deeds  in  this  state,  unless  a  particular  officer  is  specified 
before  whom  it  is  to  be  taken. 

i  13.  Adjoarnment  of  meeting. 

Any  meeeting  referred  to  in  section  forty-one  of  this  chapter 
may  be  adjourned  by  a  less  number  than  a  quorum. 

$   14.  Bond  and  nndertaUlngr. 

A  provision  of  law  authorizing  or  requiring  a  bond  to  be  given 
shall  be  deemed  to  have  been  complied  with  by  the  execution 
of  an  undertaking  to  the  same  eflPect. 

f   15.   Chattels. 

The  term  chattels  includes  goods  and  chattels. 

I   16.   Chbose. 

The  term  choose  includes  elect  and  appoint. 
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f  17.  Civil  eode  and  eriminal  code. 

The  term  civil  code  means  the  code  of  civil  procedure.  The 
term  criminal  code  means  the  code  of  criminal  procedure. 

i  18.  Consolidated  lairs. 

The  term  Consolidated  Laws  shall  mean  the  compilation  of 
the  statutes  prepared  by  Lhe  board  of  statutory  consolidation  and 
the  amendments  thereof.  • 

i  19.  Day,  calendar* 

A  calendar  day  includes  the  time  from  midnight  to  midnight. 
Sunday  or  any  day  of  the  week  specifically  mentioned  means  a 
calendar  day. 

§  20.  [Ain'd,  1910.1     Day,  computation. 

A  number  of  days  specified  as  a  period  from  a  certain  day 
within  which  or  after  or  before  which  an  act  is  authorized  or 
required  to  be  done  means  such  number  of  calendar  days  ex- 
clusive of  the  calendar  day  from  which  the  reckoning  is  made. 
Sunday  or  a  public  holiday,  other  than  a  half  holiday,  must  be 
excluded  from  the  reckoning  if  it  is  the  last  day  of  any  such 
period,  or  if  it  is  an  intervening  day  of  any  such  period  of  two 
days.  In  computing  any  specified  period  of  time  from  a  specified 
event,  the  day  upon  which  the  event  happens  is  deemed  the  day 
from  which  the  reckoning  is  made.  The  day  from  which  any 
specified  period  of  time  is  reckoned  shall  be  excluded  in  making 
the   reckoning. 

Ameoded  by  L.  1910,  ch.  347,  In  effect  May  21,  1910. 

i  ISl.  Folio. 

A  folio  is  one  hundred  words,  counting  as  a  word  each  figure 
necessarily  used. 

!  22.  Gender. 

Words  of  the  masculine  gender  ipclude  the  feminine  and  the 
neuter,  and  may  refer  to  a  corporation,  or  to  a  board  or  other 
"body  or  assemblage  of  persons;  and,  when  the  sense  so  indicates, 
words  of  the  neuter  gender  may  refer  to  any  gender. 

i  23.  Heretofore   and   hereafter. 

Each  of  the  terms,  heretofore,  and  hereafter,  in  any  provision 
of  a  statute,  relates  to  the  time  such  provision  takes  effect. 

I  24.  Holiday  and  lialf  holiday. 

The  term  holiday  includes  the  following  dnfs  In  each  yenr: 
The  first  day  of  January,  known  as  New  Year's  day;  the  twelfth 
day  of  February,  known  as  Lincoln's  birthday;  the  twenty- 
second  day  .of  February,  known  as  Washington's  birthday;  the 
thirtieth  day  of  May,  Icnown  as  Memorial  day;  the  fourth  day  of 
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July,  known  as  Independence  day;  the  first  Monday  of  Septem- 
ber, known  as  Labor  day;  the  twelfth  day  of  October,  known  as 
Columbus  day;  and  the  twenty-fifth  day  of  December,  known  a« 
Christmas  day,  and  if  either  of  such  days  is  Sunday,  the  next 
day  thereafter;  each  general  election  day  and  each  day  ap- 
pointed by  the  president  of  the  United  States  or  by  the  sroyemor 
of  this  state  as  a  day  of  general  thanksgiving,  general  fasting 
and  prayer,  or  other  •general  religious  observances.  The  term 
half  holiday  includes  the  period  from  noon  to  midnight  of  each 
Saturday  which  is  not  a  holiday. 
Am'd     by  L.    1909,   cb.    112.     In   effect  March   23,    1909. 

i  25,  Holiday  In  contractual  obllsationii. 

Where  a  contract  by  its  terms  retiuires  the  payment  of  money 
or  the  performance  of  a  condition  on  a  public  holiday,  such  pay- 
ment may  be  made  or  condition  performed  on  the  next  business 
day  succeeding  such  holiday,  with  the  same  force  and  effect  a» 
if  made  or  performed  in  accordance  with  the  terms  of  the  con* 
tract. 

i  26.  Jadire. 

The  term  judge  includes  every  judicial  officer  authorized,  alone 
or  with  others,  to  hold  or  preside  over  a  court  of  record. 

S  27.  Last,  preeedlns,  next   and   followlna:. 

A  reference  to  the  last  or  preceding  section,  or  other  provision 
of  a  statute,  means  the  section  or  other  division  immediately 
preceding,  and  a  reference  to  the  next  or  following  section  or 
other  division  of  a  statute  means  the  section  or  other  division 
immediately  following. 

S  28.  Lunatic  and   lunacy. 

The  terms  lunatic  and  lunacy  include  every  kind  of  unsound- 
ness of  mind  except  idiocy.  » 

i  20.  Men. 

The  term  men  includes   boys.  . 

f  80.  Month,  eoBiputatlon. 

A  number  of  months  after     or  before  a  certain  day  shall  be 

computed  by  counting  such  number  of  calendar  months  from  such 

day,  exclusive*  of  the  calendar  month  in  which  such  day  occurs, 

and  shall  include  the  day  of   the  month   in  the  last  month   go 

counted  having  the  same  numerical  order  in  days  of  the  month 

as  the  day  from  which  the  computation  is  made,  unless  there  be 

not  so  many  days  in  the  last  month  so  counted,  in  which  case 

the  period  computed  shall  expire  with  the  last  day  of  the  month 

so  counted. 
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I  31.  Moiitli  in  statute,  contract  and  pnbltc  or  prirate 
Inatrnment. 

In  a  statute,  contract  or  pablic  or  private  instrument,  unless 
otherwise  provided  in  such  contract  or  instrument  or  by  law,  the 
term  month  means  a  calendar  month  and  not  a  lunar  month. 

I  89.  Municipal  oflccra. 

A  reference  to  several  officers  of  a  municipal  corporation  hold- 
ing the  same  office,  or  to  a  board  of  such  officers,  shall  be  deemed 
to  refer  to  the  single  officer  holding  such  office,  when  but  one 
person  is  choeen  to  fill  aach  office  in  pursuance  of  law. 

I  83.  Notice. 

When  a  notice  is  required  to  be  given  t»  a  board  or  body, 
service  of  sucjl  notice  upon,  the  clerk  or  chairman  thereof  shall 
be  sufficient. 

i  34.  Now. 

The  term  now  in  any  provision^  of  a  statute  referring  to  other 
laws  in  force,  or  to  persons  in  o|Uce,  or  to  any  facts  or  circum- 
stances as  existing,  relates  to  the  laws  in  force,  or  to  the  per- 
son hi  office,  or  to  the  facta  or  circumatanees  existing,  respec- 
tively, immediately  before  the  taking  effect  of  such  provision. 
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I  8S.  Nnaiber,  aingrnlar  and  plnral. 

Words  in  the  singular  number  include  the  plural,  and  in  the 
plural  number  include  the  singular. 

r 

i  86.  Oatlk,  afldavit  and  swear. 

The  terms  oath  and  affidavit  include  every  mode  authorized  by 
law  of  attesting  the  truth  of  that  w^hich  is  stated.     The  term 
swear  includes  every  mode  authorized  by  law  for  administering' 
an  oath. 

I  3T*  Person. 

The  term  person  includes  a  corporation  and  a  joint-stock  asso- 
ciation. When  used  to  designate  a  party  whose  property  may 
be  the  subject  of  any  offense,  the  term  person  also  includes  the 
state,  or  any  other  state,  government  or  country  which  may  law- 
fully own  property  in  the  state. 

i  88.  Property. 

The  term  property  includes  real  and  personal  property. 

f  89.  Property,  personal. 

The  term  personal  property  Includes  chattels,  money,  things  in 
action,  and  all  written  instruments  themselves,  as  distinguished 
from  the  rights  or  interests- to  which  they  relate,  by  which  any 
right,  interest,  lien  or  incumbrance  in,  to  or  upon  property,  or 
any  debt  or  financial  obligation  is  created,   acknowledged,  evi- 
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deuced,  traDsf erred,  discharged  or  defeated,  wholly'  or  in  part^ 
and  everythiug,  except  real  property,  which  may  be  the  subject 
of  ownership. 

Oil  wells  and  all  fixtures  couuected  therewith,  situate  on  lands 
leased  for  oil  purposes  and  oil  int(>rest8,  and  rights  held  under 
and  by  virtue  of  any  lease  or  contract  or  other  right  or  license 
to  operate  for  or  produce  petroleum  oil,  shall  be  deemed  iwrsonal 
property  for  all  purposes  except  taxation. 

f   40«   Property,   real. 

The  teem  real  property  includes  real  estate,  luads,  tenements 

and  hereditaments,  corporeal  and  incorporeal. 

f  41.  Qnorvm  and  majority. 

Whenever  three  or  more  public  officers  are  given  any  power 
or  authority,  or  three  or  more  persons  are  charged  with  any  pub- 
lic duty  to  be  performed  or  exercised  by  them  jointly  or  as  a 
board  or  similar  body,  a  majority  of  all  such  persons  or  offloers 
at  a  meeting  duly  held  at  a  time  fixed  by  law,  or  by  any  by-law 
duly  adopted  by  such  board  or  body,  or  at  any  duly  adjourned 
meeting  of  such  meeting,  or  at  any  meeting  duly  held  upon  rea- 
sonable notice  to  all  of  them,  may  perform  and  exerciser  such 
power,  authority  or  duty,  and  if  one  or  more  of  such  nersous  or 
officers  shall  have  died  or  have  become  mentally  incapable  of 
acting,  or  shall  refuse  or  neglect  to  attend  any  sach  meeting,  a 
majority  of  the  whole  number  of  such  persons  or  officers  shall 
Ik?  a  quorum  of  such  board  or  body,  and  a  majority  of  a  quorum, 
if  not  less  than  a  majority  of  the  whole  number  of  such  persons 
or  officers  may  perform  and  exercise  any  such  power,  authority 
or  duty. 

I  42.   Reictater    of   co nitty. 

Any  act  done  in  pursuance  of  law  by  the  register  of  a  county 
shall  be  deemed  to  be  a  compliance  with  any  provision  of  law 
authorizing  or  requiring  such  act  to  be  done  by  the  county  clerk 
of  such  county,  and  any  instrument  or  writing  filed,  entered  or 
recorded  in  pursuance  of  law  in  the  office  of  a  register  of  a 
county,  shall  be  deemed  to  be  a  compliance  with  any  provision 
of  law  nuthoriKing  or  reqtiirirg  such  paper  to  be  filed,  entered 
or  recr»rded,  as  the  case  may  be.  in  the  office  of  the  clerk  of 
such  county.  The  term  county  clerk  when  used  in  relation  to 
conveyances  of  real  property  or  the  filing  or  recording  of  instru- 
ments which  are  or  may  be  filed  in  the  office  of  the  register  of 
a  county,  shall  include  the  register  of  each  county  in  wfaicli 
there  is  a  register. 

I  43.  Seal  of  court,  pnlillc  ofllcer  or  corporattoii. 

A  seal  of  a  court,  public  officer  or  corporation  may  be  im- 
pressed directly  upon  the  instrument  or  writing  to  be  sealed,  or 
upon  wafer,  wax  or  other  adhesive  substance  affixed  thereto, 
or  \ipon  paper,  or  other  similar'  substance  affixed  thereto  by 
mucilage  or  other  adhesive  substance. 
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i  44.  Seal,  prlrate.  ^ 

The  priyate  seal  of  a  peraon,  other  than  a  corporat&on,  to  any 
inHtrument  or  writing  shall  consist  of  a  'wafer,  wax  or  other 
similar  adhesive  substance  affixed  thereto,  or  of  paper  or  other 
similar  substance  affixed  thereto,  by  mucilage  or  other  adhesive 
substance,  or  of  the  word  "  seal,"  or  the  letters  "  L.  S.,*'  opposite 
the  signature. 

i  46.  Seal,  private  aa  corporate  seal. 

An  instrument  or  writing  duly  executed,  in  the  corporate  name    ^ 
of  a  corporation,  which  shall  nut  have  adopted  a  corporate  seal, 
by    the    proper   officers    of   the   corporation    under    their    private 
seals,  shall  be  deemed  to  have  been  executed  under  the  corporate 
seal. 

f  46.  StffaMwe* 

The  term  signature  includes  any  memorandum,  mark  or  sign, 
written  or  placed  upon  any  instrument  or  writing  with  intent  to 
execute  or  authenticate  such  instrument  or  writing. 

f  47.  State. 

The  term  state,  when  used  generally  to  include  every  state  of 
the  United  States,  includes  also  every  territory  of  the  United 
States  and  the  Distrtet  of  Columbia. 

g  4S.  Teaiie,  present. 

Words  in  the  present  tense  include  the  future. 

i   40.  Territory. 

The  term  territory  when  used  generally  to  include  every  terri- 
tory of  the  United  States,  includes  also  the  District  of  Columbia. 

i  50.  Time,  eompatatlon. 

Time  shall  continue  to  be  computed  in  this  state  according  to 
the  (»regorian  or  new.  style.  The  first  day  of  each  year  after 
the  year  seventeen  hundred  and  fifty-two  is  the  first  day  of 
January,  according  to  such  style. 

I   51.   Time,   mi^ht. 

Night  time  includes  the  time  from  sunset  to  sunrise. 

i   S2.   Time,   standard. 

The  standard  time  throughout  this  state  is  that  of  the  seventy- 
fifth  meridian  of  longitude  west  from  Greenwich,  and  all  courts 
and  public  officers,  and  legal  and  official  proceedings,  shall  be 
regulated  thereby. 

f   53.  Time,  aiie  of  standard. 

Any  art  roquirod  hy  or  in  pursuance  of  law  to  be  performed  at 
or  within  a  prescribed  time,  shall  bo  performed  according  to  the 
standnrd  time. 
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I  64.  Village. 

The  term  yillage  means  an  incorporated  village. 

i  56.  'Women. 

The  term  women  includes  girls. 

i  66.  li¥rltlii«  and  written. 

The  terms  writing  and  written  include  every  legible  repre- 
sentation of  letters  upon  a  material  substance,  except  when  ap- 
plied to  the  signature  of  an  instrument. 


f  67.  Yenv,  oonunon.  aiHl  1«A9. 

For  the  purpose  of  computing  and  reckoning  the  days  of  the 
year  in  the  same  regular  course  in  the  future,  every  year,  the 
number  of  which  in  the  Christian  era  is  a  multiple  of  four,  is 
a  bissextile  or  leap  year  consisting  of  three  hundred  and  sixty- 
six  days,  unless  such  number  of  the  year  is  a  multiple  of  one 
hundred  and  the  first  two  figures  thereof  treated  as  a  separate 
number  is  not  a  multiple  of  four,  and  every  year  which  is  not 
a  leap  year  is  a  common  year  consisting  of  three  hundred  and 
sixty-five  days. 


f  68.  Year  In  atatnte,  oaatniet  aa«  paMto  or  private  ta- 
■trnntent. 

The  term  year  in  a  statute,  contract,  or  any  public  or  private 
instrument,  means  three  hundred  and  sixty-five  days,  but  the 
added  day  of  a  leap  year  and  the  day  immediately  preceding 
shall  for  the  purpose  of  such  computation  be  counted  as  one  day. 
In  a  statute,  contract  or  public  or  private  instmment,  the  term 
year  means  twelve  months,  the  term  half  year,  six  months,  and 
the  term  a  quarter  of  a  year,  three  months. 


ARTICI^ES   8, 

Ancient  Statutes  and  Resolutions.     . 

Sec.   70.  Statutes  of  England  and  Great  Britain  inoperative  in  this  Btste. 

71.  Acta  of  the  leglslatnre  of  the  colony  of  New  York  inoperatire. 

72.  Reaolntlons   of    the   concnresa  of   the   colony   and   the   conTcntloo   of 

New  York  inoperatlTO. 


i  70.  Statatea  of  Ba^land  aad  Great  Britain  inoperattve 
in  thin  state. 

A  statute  of  England  or  Great  Britain  shall  not  be  deemed 
to  have  had  any  force  or  effect  in  this  state  since  May  firsts 
seventeen  hundred  and  ^ighty-eight. 

I  Tl.  Acts  of  tlie  leffialatare  of  tlie  colony  of  Ifeir  Tork 
inoperative. 

Acts  of  the  lefdBlature  of  the  colony  of  New  Tork  shall  not 
be  deemed  to  have  had  any  force  or  effect  in  this  state  «noe 
December  twenty-ninth,  eipbtoen  hundred  and  twenty-eight. 
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I  72.  Re«olvtlon«  of  the  eonflrven*  off  the  ooIobt  aiid  the 
eonveattoA  of  Nevw  York  inoperative. 

The  resolutions  of  the  congress  of  the  colony  ef  New  York  and 
of  the  convention  of  the  state  of  New  Yorli,  shall  not  be  deemed 
to  be  the  laws  of  this  state  hereafter. 


ARTICLE   4. 

Referenoes,   Titles  and   Head   "Notes, 

Sec.   80.  References  to  repealed  provlsiona. 
81.  Titirs    and    bead   nutes. 

i  so.  Referenceii  to    repeaied  provialona. 

If  any  proTision  of  a  law  be  repealed  and,  in  substance,  re- 
enacted,  a  reference  in  any  law  to  such  repealed  provision  shall 
be  deemed  a  reference  to  such  re-enacted  provision. 

I  81.  Titlefl  and  head  notes. 

If  the  title  of  any  article  or  other  division  of  a  statute,  or 
the  head  note  of  a  section  shall  be  amended  or  repealed  in  the 
body  of  the  statute,  or  if  a  new  article  or  other  division  having 
a  title,  or  a  new  section  having  a  new  head  note  be  added  to 
a  statute,  the  corresponding  title  or  head  note,  if  any,  in  an 
abstract  of  contents  at  the  beginning  of  the  article  or  other 
division  of  tha  statute  shall  be  deemed  to  be  correspondingly 
amended  or  repealed,  although  there  be  no  express  reference 
thereto. 

ARTICLE   8. 

r 

Effect  of  Repeals. 

Sec.   90.  Effect  of    the   repeal   of   a   repealing  statute. 

91.  Effect  of  the  repeal  of  a   statute  upon  amendments  thereof. 

92.  Effect  of   the   repeal   of  an    amending   statute. 

93.  Efffct  of  reiiealing  Ktatutc  upon   exlNting  rights. 

94.  Effect  of   reiiealing  statute  upon   pending   actions  and   proceedings. 

95.  Effect  of   the   n>p(>al   of   a   statute   by    another   statute   substantially 

re-enacting  the  former. 

96.  Effect  of  hyphen  in  schedule  of  repeals. 

i  90.  Efleet  of  the  repeal  of  a  repealing  atatvte. 

The  repeal  hereafter  or  by  this  chapter  of  any  provision  of  a 
statute,  which  repeals  any  provision  of  a  prior  statute,  does  not 
revive  such  prior  provision. 

I  91.  Bfleet  off  the  repeal  of  a  statute  upon  aaaendn&enta 
thereof. 

The  repeal  by  the  Consolidated  Laws  of  a  statute  includes  a 
statute  amendatory  of  the  statute  repealed* 
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I  Ml.  Bflect  of  the  repeal  of  an  amending  atatvte. 

The  repeal  hereafter  or  by  this  chapter  of  any  provision  of  a 
statute,  which  amends  a  provision  of  a  prior  statute,  leaves  such 
prior  provision  in  force  unless  the  amendatory  statute  be  a  sub- 
stantial re-enactment  of  the  statute  amended. 

S  93.  Bllect  of  repeallna:  statute  npon  extstinff   rislits. 

The  repeal  of  a  statute  or  part  thereof  shall  not  affect  or  Im- 
pair any  act  done,  offense  committed  or  right  accruing?,  accrued 
or  acquired,  or  liability,  penalty,  forfeiture  or  punishment  in- 
(  urred  prior  to  the  time  such  repeal  takes  effect,  but  the  sani*' 
vMxy  be  enjoyed,  asserted,  enforced,  prosecuted  or  inflicted,  a* 
fully  and  to  the  same  extent  as  if  such  repeal  had  not  been 
effected.  I 

f  94-.  Blfeet  of  repealiav  statute  upon  pending  met  tons 
and  proceediuflTS* 

ITnless  otherwise  specially  provided  by  law,  all  actions  and 
proceedings,  civil  or  criminal,  commenced  under  or  by  virtue  of 
any  provision  of  a  statute  so  repealed,  and  peuding  immediately 
prior  to  the  taking  effect  of  such  repeal,  may  be  prosecuted  and 
defended  to  final  effect  in  the  same  manner  as  they  might  if  such 
provisions  were  not  so  repealed. 

i  9S.  Effect  of  tlie  repeal  of  a  statute  by  another  stat* 
ute  substantially   re-enacting  the  former. 

The  provisions  of  a  law  repealing  a  prior  law,  which  are  sub- 
stantial re-enactments  of  provisions  of  the  prior  law,  shall  be 
construed  as  a  continuation  of  such  provisions  of  such  prior  law. 
modified  or  amended  according  to  the  language  employed,  and 
not  as  new  enactments. 

f  96.  Bflect  of  hyphen  In  schedule  of  repeals. 

When  two  numbers  in  a  schedule  of  repeals  of  the  consoli- 
dated laws  are  connected  by  a  hyphen  both  such  numbers  are 
included  as  well  as  all   intermediate  numbers. 


article:  sixth. 

Effect  of  (,'otutolidated  Laves. 

Sec.    100.  Effect    of    cons<^>Ii(latU>n     upon    laws    pansed    at    samp    session    or 
before  cousolidatlon   takes  effoct. 
101.  Effort    of   consolidated    law.s    on    penal    law   and   clrll    and    criminal 
codes. 

i  lOO.  idffect  of  consolidation  upon  laivs  passed  at  aanse 
session  or  before   consolidation  takes  effect. 

No  provision  of  any  chapter  of  the  consolidation  of  the  nr^n- 
oral  laws,  of  which  this  chapter  is  a  part,  shall  supersede  or 
repeal  by  implication  any  law  passed  at  the  same  session  of  the 
legislature  at  which  any   such  chapter  was  enacted,  or  passed 
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after  the  enactment  of  any  such  chapter  and  before  it  sImII 
have  taken  effect;  and  an  amendatory  law  passed  at  such  sensiott 
or  at  any  subsequent  session  begun  before  any  such  chapter  takW 
effect,  shall  not  be  deemed  repealed,  unless  specifically  dBlA& 
nated  In  the  repealinf^  schedule  of  such  chapter. 

i  101.  Bffect  of  consolidated  law*  on  penal  la^r  MUt 
cItII  and  criminal  codes. 

The  Consolidated  Laws  shall  not  be  construed  to  amend,  re* 
peal  or  otherwise  affect  any  provision  of  the  penal  law,  code  ot 
civil  procedure  or  code  of  criminal  procedure  unless  expressly  af 
stated. 

ARTICLE    7. 

Application  of  Chapter* 
Sec.   110.  Application  of  chapter. 

S   110.  Application   of   chapter. 

This  chapter  is  applicable  to  every  statute  unless  its  8ftiii«4%) 
object,  or  the  context  of  the  language  construed,  or  other  pr<y 
visions  of  law  indicate  that  a  different  meaning  or  appliceiloji 
was  intended  from  that  required  to  be  given  by  this  chaDt'^t 


ARTICLE    8. 

Laws  Repealed;  When  to  Take  Effeoi. 

Sec.    120.  Laws   repealed. 

121.  When   to  take  effect. 

f   120.   LaDVS  repealed. 

Of  the  laws  enumerated  in  the  schedule  hereto  anneXttCl 
portion  specified  in  the  last  column  is  hereby  repealed* 

i   121.  When  to  take  effect. 

This  chapter  shall  take  effect  immediately. 

SCHEDULE  OF  LAWS  REPEAIJO). 

KeTiMd  Statutes. .  Part  1,  chapter  8,  title  S,  section  16L 

Keylsed  KLatutes..  Part  1,  chapter  19,   title  1,  nectlons  lAk 

KevlBed  Statutes..  Part  2,  chapter  4,   title  2.   section  3* 

Kevlsed  Statutes..  Part  2,  chapter  4.    title  3.   miction  9. 

Kerised  Statutes..  Part  3,  chapter  3.   title  1.   section  10. 

Revised  Statutes..  Part  3.  chnpter  7.   title  3.  article  7.  sectlOOtQ. 

Revised  Statutes..  Part  3,  chapter  8,   title   17.  section  27 

Revise^]  Statutes..  Part  3,  chapter  10,    title  4,   section  4 

Revised  Statutes..  Part  4,  chapter  2.   title  8.  section  10 

Laws   of  Chapter  Section 

1788 46 37 

1801 90 28 

R.  L.  1813 66 30,    m>ronr1   sentence 

1828 20 0-11    (2<1  Meet.) 

Vfi7 


I 


1>/ 


GENERAL  CONSTRUCTION  LAW 

Ijim  of  Chapier  S«etioa 

1828 21 2-16  (2d  Meet.) 

1830 320 65-67 

1848 197 1 

1849 261 All 

1857 636 3 

1865 146 AU 

1870 870 All 

1872 644 All 

1873 677 AU 

1873 639 All 

1874 321 All 

1S75 27 All 

1876 : 448 20,    788,    060 

1877 416 1.    Tt    176,   214. 

1877 466 27 

1880 178 1,    pt.    atWIng   i    3343.    uuMs.    6-8.    15,    17, 

21-24   to   L.    1876,   Ch.    448 

1881 30 All 

1881 442 9r)5-9o7 

1881 676 261,    500,   718.   miMs.   0-15 

1882 384 1,    pt.    nmMulIng    L.    1881,   Ch.    676,    |    718. 

miMr.   9-1  S  X 

1883 372 All 

1884 14 All 

1888 21 20 

1887 289 All 

1892 677 All,  except  lent  sentence  of  |  24 

2S94 447 All 

1894 448 All 

1895 603 All 

1897 614 1,    except    piirt   proTldlng   t^at  public    offlr«« 

Hhall  be  kept  open  on  all  week  dajs ;   2.   3 

1902 89 1.    except    port    provldlnf;   that    pnblic    oflk«s 

shall  he  kept  open  on  all  week  dajra 

1907 800 All 
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To   and   including  208   N.   Y.   42;  155  App.   Div.   128;   80   Misc.   32: 

140  N.  Y.  Supp.  1024. 


Title. 

N.  Y.  se-sss. 

Hun,  1B-.588. 
Daly,   10-148. 

*Misc.  86-810. 
4. 

N.  y.  08-126:  T8-149:  78-23;  TB- 
528;     77-156,     540;     94-342; 
208-483. 
HliD.  12-144:  13-451;  17-100;  81- 

617. 
Misc.  16-618. 
N.  Y.  Supp.  29-1106. 
T. 

K.  Y.  88-168. 
Misc.  19-134. 
N.  Y.  Supp.   124-876. 
Abb.  N.  C.  30-59.  n. 
22. 

N.  Y.  98-511. 
Misc.  19-503  ;  42-621. 
28. 

N.  Y.  88-611. 

Civ.  l»roc.   19-446 :  22-106. 
N.  Y.  Super.  47-271. 
How.  02-76. 
24. 

N.  Y.  88-611;   188-55, 

N.  Y.  Supp.  100-865. 

App.    Dlv.    115-309. 

Misc.  57-32. 

Civ.  Proc.  19-446. 
20. 

N.  Y.  189-143. 

Misc.  68-544. 

N.  T.  Supp.  103-713. 
26. 

N.  Y.  90-521:  139-143. 

App.    tnv.    144-146,    148:  150- 

Misc.'  40-465;    54-38,   469;   03- 

33^    376:    70-509. 
N.    Y.     Supp.     104-497:     105-9; 
117-308;    127-713;    128-846; 
186-435. 
84. 
N.   Y.  111-362:   llB-186. 
Abb.    N.   C.   4-256. 
87. 
N.   Y.    148-227. 
Hnn,  29-12. 
App.    Dlv.    99-30.   81. 
N.  T.   Supp.  90-711. 
39. 

Misc.   66-486. 

38  991 


4S. 

N.  Y.  81-336. 
App.  Dlv.   117-112. 
N.  Y.  Supp.  102-874. 
62. 

N.   Y.  189-14S. 

Hun,  84-138. 

App.   Dlv.   96-25. 

Misc.     5-365;     44-266;     64-38; 

63-36,  376 ;  70-510. 
N.     Y.    Supp.    88-509:    89-910; 

104-497. 
Civ.  Proc.  14-47. 

6a 

App.    Dlv.   95-25;   144-147. 

Misc.  26-190,  2U0;  64-38. 

X.  Y.   Supp.  88-509;   104-497. 
66. 

N.  Y.  62-409;  66-641;  69-96;  77- 
272;    139-143. 

Hun.  14-252,  588;  18-49. 

App.    Div.    7-347 ;    99-60 ;    104- 
587,  583;  115-348. 

Misc.    29-555. 

N.   Y.  Supp.  90-657;  93-883. 

Civ.    Proc.    6-26:    21-42,    336. 

N.  Y.  Super.  44-581;  46-631. 
60. 

Misc.    68-83. 
66. 

Hud,  16-^5. 

App.   Dlv.  13-605;  70-418. 

Misc.    14-188;   38-99;   08-83. 

N.     Y.     Supp.    75-128;     77-155; 
129-227;    131-549. 

Civ.   Proc.  17-86. 

X.  Y.  Super.  60-61. 
68. 

N.    Y.    112-157. 

Hun,  12-110;  61-505. 

App.  Dlv.  8-611;  20-320:  93-618: 
95-0;j;{;    100-613:    125-.544. 

N.   Y.   Supp.   109-1018. 

Misc.    12-113;    26-600;    68-83; 
71.r>41. 

Civ.  Proc.  14-288;  16-104. 
100. 

Hun,  80-166. 
102. 

N.  Y.  44-416;  60-546. 

Hun,  11-565;  19-615;  78-897;  92- 
413. 


App.  Dlv.  52-278. 
Mi.sc.   24-308;  58-550. 


NOTES. 


N.   Y.   Supp.  65-382. 

Civ.  Proc.  17-309. 
103. 

N.  Y.  11-ei;  125-542. 
110. 

:msc.  22-684. 

111. 

N.    Y.    105-529;    111-5M:    IIT- 

623;  150-50;  201-111. 
Hun.  43-287;  58-4;  70-464;  84- 

338 
App.  '   Div.     46-157  ;      182-464  ; 

137-348. 
MlBC.    27-24:    ^80-060;    71^533. 
N.  Y.  Supp.  57-0X0:  e»»406;^Jl- 

760;    116-839;    122-9;    130- 

799. 
St.  Rep*r.  26-738. 
Civ.  Proc.  14-98. 
Abb.  N.  C.  i«-22p.^^    ^^ 
N.  Y.  Anu.  Cm.  7-209,  254, 

Misc.  33-373. 
126. 

App.    DIv.    i:W>-366. 

N.    Y.   Supp.   124-60. 
181. 

Civ.  Proc.  4-146. 
182. 

Hup.  45-179. 
184.' 

Hun.  64-213. 

N.  Y.  Super:  56-468. 
189. 

Misc.  6-251. 

N.  Y.  Super.  55-468. 
140, 

Hun,  20-554. 

App.    Dlv.    62-283;    77-416;    87- 
495 

Misc.'  54-26. 

N.  Y.  Supp.  70-1117:  105-401. 

How.     55-136;     56-381;     58-171; 
50-181. 
160. 

N.  Y.  67-237. 

Hun.  7S-81. 

App.    DIv.  21-5;  62-288. 

N.   Y.   Supp.  47-455:  70-1117. 

N.  Y.  Ann.  Cas.  0-242. 
151. 


App^  Dlv.  2IH.  ^^ 

f).  47-454. 
: 

152. 


N.  T.  Supp.  4 
Johns.  6-121. 


App.  Dlr.  21-5. 

N.   Y.   Supp.  47-454. 
153. 

Snndf.  1-686. 
154. 

N.'  Y.  31-255. 
155. 

App.  IMv.  21-2.  5r  61-170. 

N.  Y.  Supp.  70-403. 

How.  57-109. 
157. 

N.   Y.  84-445;   111-584. 


Misc.   50-511. 

K.  y,  Supp.  00-153. 
158. 

N.  Y.  84-445. 

App.   Dlv.  61-370. 

MTsc,  30-750;  45-202. 

N.   Y.  0upp.   70*468. 
160. 

Misc.  45-202. 

N.  Y.  Supp.  70-403. 

N.  Y.  Ann.  Caa.  10-178. 
161. 

Misc.   72-881. 

Barb.  6-469. 
162. 

App.    Dlv.    18-129;    30-192;    38- 
5o2. 

Misc.  24-228. 

Bf.  Y.  Supp.  4«vr?0;  61«-305;  M- 

lood. 

Abb.   N.   C.   15-185. 
tBBi 

App.  Dlv.  18-129. 

App.  Dlv.   »i»-128. 
165, 
App.  Dlv.  18-129:  88^ 
N.  Y.  Supp.  45-7iO. 
167. 

Hun,  16-428. 
170. 
Ajpp.  Dlv.  61-170. 
Misc.  45..S0O. 
Abb.  N.  C.  15-185. 
171. 
App.   Dlv.  21-2, 
N.  Y.  Supp.  47*454, 
How.  22-91. 
Cow.  6-732. 
172. 
N.  Y.  11-61. 
How.  58-261. 
173. 

Misc.  14-546. 
100. 
N.'  Y.  46-358:  47-6^4;  1^1-^1;  6^ 
343;   Sl-307;   08-576;    lOS-ld^: 
110-6G1;      112-410:       114-51*: 
110-408,    662;    l^l^ieO;     1^3- 
248;    1.38-147;    140-329;     141- 
9.'.;  146-540:  140-187;  100-832: 
151-178;      152-436;      1C^3-431: 
15»V1.^9,     235.    309.     328.     444: 
156-322,    45S:    158*600:     ISO- 
148:    lllJl-266,    816;    l«l-93. 
.SOI  ;    187-03,    321 }     188*1  ^io: 
107-48,    303;    108-195:     100- 
255;     200^804;     1104-9,     239; 
2O7-4S10. 
App.    Dlv.    80-1.54:    03-606;    05- 
105;   100-228J   111-289;    126- 
7G;    14,3-949. 
Misc.  12-407. 
N.    Y.    Supp.    80-552;     8»-564; 

107-455;  108-548. 
N.    Y.    Ann.    Caa.  JUISO;   T-127; 
8-255. 
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Su1»d.  1. 

N.  Y.  »4-356;  45-687;  4«-o«J; 
4T-40.  50T:  »0-t»)3:  ««»-2aO,  tt6b; 
G7-555:  ««-370;  78-M«'J:  74- 
61 ;  77'-5l4  ;  7«-21»  ;  »O^402  ; 
81-35,  a05:  l*l«-609:  «4«272 ; 
85-628:  »6«-lt^Si  J  87*527;  »0- 
408;  •93-162.  650:  »4-248 ; 
ti»4«eOO.  641.  633 1  ^05»58 ; 
107-579;  108t640{  1^-11(5; 
128-97  :  130-606  ;  18ii^v04  ; 
141«ari;  14d»675;  14S-548 : 
150-120,  395  ;  161-557  ;  152- 
526;  ini-457;  156*102,  2B5. 
809.  441;  15«-648 ;  157*ai ; 
158-129 ;  Iftt^l^a ;  10Q'-314, 
iflfl^O;  ^«3*.316; 

l<IS-g64:     16a*p6; 

{^00;    108-'aa4,    4(10; 


458,  570 
103-i 


•88. 

4«7-.$«8, 

1  (10^456 ; 
Hud.  22-589. 
App.    Div.   59-1139:   135*588. 
Abb.  N.  0,  aT«13, 
N.  Y.  Ann,  Cas.  4-288. 
Svbd.  2. 

N.  T.  119-154:  l«*-63;  125-721: 

128-98;       13T-439:       153,449: 

15II-106.  617;  150-169.  316,  451: 

1«0-1,   330:    1«1-115;    ia4»114; 

167-500;    169-336;   180-88. 
App.   1)1  V.  99-625, 
N.  Y.  awpn.  91-138. 
St.   Rep'r.  ^9-974. 
191. 

N.    Y.   77-432;   08-669;    103-150: 

10T-645J       117-77;       1515-708; 

134-322;      140-839;      l'tl^373: 

157-367;       IRH-fiJ:       160-365: 

100*839  \    103-5^^  }     )OQ*427  ; 

181-391;   lH2,2g5;    183-273; 

184-157:    187-95.    321;    188- 

185;  207-480, 
Hun,  80-177. 

Ml8C.  16-363:  41-89. 
N.  Y.  Supp.  107-455. 
N.  Y.  Ann.  Cag.  8»?55, 
S«bcl.  1. 

N.  Y.  101-18:  124-114;  126-341; 

149-186:   157-31. 
Hun.  84-58a 

N.  Y.  Ann.  Cas.  7-80,  127;  8-251. 
Snbd.  2. 

N.     Y.     100-1Q2:     160-222,     t>78: 

151-51.  171,  531;  t52-;^12:  155- 

617:    15T.866:    158-101.   258; 

160-370:      162-315:      164-567: 

180-88;    194-319:    »Ot-21T. 
App.    DIv.    28-441:    54-155;    d2- 

613;    124-379:    137-670. 
MIbc-  33-188;  69-811. 
N.     Y.     Supp.     66-411  ;    67-216 ; 

122-476;   125-e3fi. 
N.  Y.  Ann.  Caa.  5-189;  7-29.  229: 

8-247. 
S«b4.  S. 

N.    Y.    81-129:    89-857:    9t-6.Sl: 

100-102;      108-518;      llO-r^'s, 


83-1 75  J  87- 


062;  111-^80;  114-145.  209: 
1:^3-650;  Ill4«*lli9.  :ili;  157- 
166;  159-245:  161-120;  lOa^ 
316;  169-427. 

App.    Dlv.    96-850. 

Wi.    Hep'r.  b-i21. 

Civ.  Proc.  iJ-400. 
Sabd,  4. 

N.  Y.  150-219;  15B-417;  153- 
223;   155-3;^:^:    160-89-101-59, 

App.   Div.  77-518, 
N.  Y.  Ann.  Crm.  T-^S^,  n. 
192. 
N.  T.  174-260. 

^N^   Y.   80-4Q2;    Jl»l-'137;    X8»- 

629;   18*^f85. 
Hun.  2|2-52a, 
App.    DIv.    ^6-819;   90-408;    95- 

5!):    100-228:    114-104;    124- 

259;  188-296;  )49«^Q6. 
N.  Y.  Sum).  72-705;    ' 

793;  184-26T. 
217. 
N.  Y.  79-48 ;  158-487 ;  200-202. 
App.   Div.   117-822;  187-T93. 
ifun.  51-.'>05:  70-478;  ^-593. 
Misc.   30-345. 
J^.    Y.    Supp.   34^891;    122-664; 

124-133 
Abb.  N.  C!  29«261i  31-466,  p. 
^^  T,  Ann.  CftPt  6-358. 

220. 

N.   Y.   126-495:  197-4,37. 

App.  Dlv.  97*568 ;  150-78?. 

Misc.   52-14. 

N.    Y.    Supp.   90-4^ 

N.  Y.  Ann.  Cas.  7-229. 
229. 

App.  Dlv.  60-477. 

Misc.  28-16. 
2^1 

Am  X>lv-  M-W;  84-632J  112- 
Wl:  119-014^  126-164,  ^2t\: 
131-927  ;    132-944  ;    1.17-930  ; 

143-910;  148-900;  161-949. 

232. 

N.  Y.  147-78:  149-193:  15l-2ia 
App.  Wv.  «W-546{  117-156;  lS2- 

149. 
Misc.  23-10, 

N.   Y.    Supp.    102-374;   106-747. 
234. 

N\   Y.   Supp.    131-733. 
App.    PIv,    147^88. 

2^U> 

'n.'  Y.  55-150;  73-82;  74-448;  84- 

1;  149-lM. 
Misc.   61-631. 
289. 

App.  Dlv.  99-,30. 
N.    Y.   Supp.   dO-711. 
241. 

N.   Y.   121-679. 

Ilun.   46-408. 

Anp.    Dlv.    .3-107:   II8-S64. 

Misc.  6-577;   65-118. 
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N.    Y.    Supp,    74-241;    110-825. 
(Mr.  Proc.  19-01;  21-16. 
2(». 

N.   Y.    187-4S(J. 


App.  Div.  lO«%-233. 
Misc.     15-499:    :«<^- 

App.   Div.    154-147. 
ubd.  5. 


.pp.  Div.  10«%-233. 
Misc.     15-499:    :H*-59 ;    74-553. 


Supp.   72-623;    1.13-9. 


Sub 

X.    Y 
204. 

N.  T.  186-82  :  192-47  ;  204-499. 
App.  Div.  45-153;  79-284:  105- 

233;  110-525;   119-756;  124- 

82;    143-873. 
Misc.     «2-.-9;     04-575;     <»5-14S: 

00-445  ;   OH-619,   639 ;   73-500, 

502;  77-543. 
N.    Y.    Supp.    OI-149;    93-1016; 

104-527:   10H-.364;   119-1089; 

121-96  :     124-818 ;     125-490  ; 

126-208;     131-22,     02;     137- 

231. 
2<t6. 

N.  Y.    192-415. 

App     Div.    134-570. 

Mlic.  54-519. 
24iO. 

Ml«c.  00-240. 
207. 

N.    Y.    157-421. 
208. 

App.    Div.    134-570;    138-173. 
209. 

App.    Div.    10r^-2,l5:    126-520. 

N.  Y.  Supp.  110-405;  124-818. 

Misc.  67-65. 
271. 

App.   DIv.   54-439. 
272. 

Misc.  05-118. 
273. 

App.  DIr.  45-577. 
274. 
"  Anp.    DIv.    128-751. 

MI.sc.    23-627;    74-123.    126.    • 

N.    Y.    Supp.    97-510;    113-2.'^3 ; 
131-221. 
275. 

App.   DIv.  01-251  :   112-8T4. 

N.   Y.  Supp.  70-451. 
279. 

Misc.   03-36,   376;  7O-510. 
2NO. 

N.    Y.    Supp.    87-786. 
281. 

"mIso.     02-59;     06-476;     67-64; 
74-553. 

N.   Y.   Supp.  115-1071;  124-818; 
133-9. 
284. 

N.    Y.    Supp.    87-788. 
285. 

N.   Y.    Supp.   98-83. 
291. 

N.   Y.   Supp.   87-962. 
3<KS. 

Misc.    60-571. 
3419. 

Misc.  0O-571. 


315. 
N.  Y.  87-197;  207-297. 
App.      Div.      4(9-254;       103-4iH>: 

120-813;    154-148. 
Misc.     11-637;     12-653;      13-4SS. 
15-442:     16-340:     19-101.     .VJC; 
20-227;   3:i-737;   60-619.    622. 
N.   Y.   Supp.  418-399:  74-4120:    89- 
288  ;    91-765  ;    101-29."*  ;    1-05- 
916;    122-211,   214. 
Olv.   Pror.  5-197. 
Al>h.   N.   C.   19-189:  ao^-aaS;    25- 

344. 
N.    Y.  Ann.  Cas.  4-201. 
Snbd.  1. 

App.    Div.  127-365. 

MlRC.   2-100;   4-698:   18-379;    19- 

101:    28-11.^:    54-122. 
N.  Y.  Supp.  1414-510:  ll«-628. 
St.    Rop'r.    15-406;    lT-8.56:    4»- 

703. 
Civ.   Proc.  8-62. 
Abb.  N.  C.  25-404;  28-429. 
How.  Pr.  N.  S.  2-21. 
Snbd.  2. 

N.   Y.   152-.n84. 
MlKC.   29-285;   52-463. 
N.    Y.    Supp.    64>-469;    102-497: 
140-429. 
316. 
N.    Y    297-297 
App. 'Div.  69-254;  154-142.   14«. 

1.54. 
Misc.      141-340;     19-595;     2S-113: 

341-865:  54-123. 
N.     y.     Supp.     44-314 ;     r4-62<>. 

927;    138-983. 
St.  Rep'r.  17-854, 
Abb.   N.    C.    19-189:   20-244. 
N.  T.  Ann.  Cas.  4-200. 
Sabd.  1. 

Anp.    Div.    127-.<»40. 

Misc.  18-196;  52-463. 

St.    Rep'r.    18-920;    40-570;    49- 

753. 
Civ.  Proc.  8-654. 
317. 
Misc.  16-340;  28-113:  40-241. 
N.  Y.  Supp.  32-38& 
318. 

Misc.   28-113. 
N.   Y.   Supp.  97-1008. 
319. 

Hiin.  34-241. 
App.   Div.  3S-31. 
N.  Y.  Supp.  97-1008. 
321. 

MUo.   12-64. 
N.   Y.   Super.  53-178. 
322. 

Misc.    45-574. 
32.1. 

Hun,  31 -56.^ 

Misc.    14»-552;    3O-207 

4M>-:u>(). 
N.    Y.    Sunp.    97-1 OOS: 
113-633;    138-1088, 


52-.521 ; 
1412.561: 
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324. 

Misc.    45.574. 

N.  Y.   Supp.   lCMI-1032. 
325. 

N.  Y.  Ann.  Cas.  4-48. 
32T 

App.  DIv.  70^223. 
330. 

Misc.  27-494. 
331. 

N.   y.  138-219. 

App.   IMv.  7-536. 
335. 

N.  Y.  K7-409. 

App.   Dlv.  154-132. 

Uiiu,  31-215. 
336. 

Mi8C.  22-240. 
33H. 

N.  Y.  172..'519. 

ITun.  2:t-r»47. 

App.    Div.   KJ-ISO;   134-34. 

Mi^o.  29-288:  30-31J. 
Subd.  1. 

App.   Dlv.  75-270. 

N.  Y.  Supp.  78-103. 
SiiImI.  4. 

Misc.  "is-eoe. 

N.   Y.  Supp.  05-556. 

330. 

N.  Y.  174-286. 

App.  Dlv.  154-132.       ^^^   ^^^ 
N.   Y.  Supp.  60-467:  101-295. 
340. 

N.    Y.    14S-416:    157-301:    175- 

139;  176-1. 
Hun.  24-5.'»f>:  65-489. 
App.    Div.   3<)-28;    57-6:   <«)-460; 
S6-:<:i.'l:       121-920;      125-7.^8; 
127-425:    136-131. 
Misc.    44-83;    64-120;    65-367; 

7;U444. 
N.     Y.     Supp.     18-342:    81-452; 
111-645;   120-431.  618;   133- 
482. 
Sr.  Ilep'r.  45-368. 
Subd.  1. 

N    Y    1 22-89. 

H 11  n.*28-48C5;"  30-230:  46-76;  56- 

280:  64-5.50;  60-552. 
App.    Dlv.   20-4. 
St.    Rep'f.    28-446:    30-221;    46- 

514. 
riv.  Proc.  15-170; 
Svbd.  2. 

MIJ.C.  33-689. 
Sobd.  3. 

N.    Y.   89-612:   111-544. 
Hun,  38-033;  41-506:   76-r>44. 
Apt)      Dlv.     16-mS:    44-fi04;    6B- 
443;   81-386;    127-425;    141- 
39 
MlV.   K-i>6:   CJ8-424.  ^„   .,, 

N.     Y      J^npp.     «n-irj:     7.1-411; 
119-847;    125-44.    758;     139- 
451. 
St.  lii^p'r.  17-444. 

905 


Subd.  4. 

X.    Y.   51-378:  57-286. 
Hun,  37-30S:  88-286. 
App.  Dlv.  8-400;  16-499;  33-115 
N.  Y.  Supp.  31-942;  44-903. 
341. 

Hun,  34-602. 

App.  Div.  20-107  ;  86-033  ;  121- 

9-JO;  125-753;  127-426. 
Misc.   16-5:  25-191;  28-578;  31- 

453;   41-170. 
N.    y.     Supp.     54-195;    64-483; 

111-645. 
Civ.  Proc.  6-348. 
342. 

N.   Y.   187-517. 
App.  Dlv.  10-348;  05-25. 
N.   Y.  Supp.  88-509. 
344. 

Misc.  12-406, 
347. 

App.    Div.   86-633. 
Misc.    25-180;    38-589. 
348. 

N.    Y.    176-1. 

Hun.  24-548:  40-66;  04-552;  87* 

537. 
App.    Div.    16-618;    80-176;    43- 

8,51. 
Ml9C.  28-239;   78-76,   444. 
N.  Y.  Snnp.  44-1057:  51-889:  ."Jr*. 
692;    60-178;    120-431 ;    183- 
482. 
St.   Rep'r.   11-79;   15-589. 
349. 
App.  Dlv.  20-439. 
Al)b.  N.  C.  7-143. 
352. 
N.   Y.   Supp.  06-331. 
riv.  Proc.  10-372. 
353. 

App.  Div.  17-59a 
354.  M 

App.    Dlv.   83-166. 
N.  Y.  Supp.  82-514. 
N.  Y.  Super.  45-62. 
355. 

App.  Div.  67-543. 
N.  y.  Supp.  67-1035. 
362 

n'   Y.    76-108:    86-575;    178-2?:V 
App.   Dlv.   43-222;   82-575;   114- 

62. 
N,  Y.  Supp.  <M>-17:  81-570;  115- 
1071  ;  140-643.  787. 
Snbd.  1. 
Hun.  37-.'>48. 
N.    Y.    Supp.    18.3-482. 
riv.  Pror.  14-425. 
Abb.   N.   f.  16-408. 
N.    Y.    204-4S5. 
864. 

N.  Y.  Supp.  140-787. 
805. 

N.    Y.    H4MVI:   184-141. 
iJmi.  27-264;  42-:t7«. 


NOM8. 


App.  Div.  4-318:  12-109;  ^^ 
170;  9fl«195t  119-b8 ;  141- 
861. 

Misc.  la^-SST;  tlt-449;  TO-aSS. 

N.  Y.  Rupp.  5«*.704 ;  HT-5«j:i ; 
109-929;    119-713 ;    120-781. 

see. 

Misc.  16-438 ;  24-197 ;  70-332. 
307. 

N.  Y.  80-64. 
808* 

N.  Y.  8rt-64;  188-26;  «T-6t&; 
102-220. 

Hun,  27-164;  42-876;  00-328;  85- 
569. 

App.  DIr.  12-115;  17-255;  1^- 
12;  38-170;  89-105:  41*-10;  43- 
223;  57-187;  110-906;  12T- 
272;  187-836:   140-295. 

Misc.  22-470;  50-435;  Oi-487  s 
04-588  »  »  • 

N.  Y,  SupD.  40r469;  50-791;  <Jft- 
270 ;        100-547 ;        122-581 1 
132-1092. 
800^ 

N.  Y.  71-250:  80-581;  187-591; 
102-218:    Ui7-106. 

Hun,    01-227;    03-50;    <IO-a28. 

App.  piv.  1-254:  12-118;  21*.14; 
4B6.35:i;  &7-1871  tt2-379:  sff- 
400;    00-469:    »»-25.    156;    04- 


194;    115-94;    1:^2-863;    l27- 

272;  188-687;  143-898:  207- 

492. 
Misc. '  13-537  :    10-290;   63-135: 

55-140;  01-487. 
N.  Y.  Snpp.  47-2R0:  08-2nfl:  70- 

737  ; 81-111  ;80-896  ;  87-1011  J 

107-835;-    111-569;    11^-954; 

125-502;  128-529. 
370. 

N.  Y.  54-377,  mi:  01-52:  7Um): 

74-240:  04-385:  lOl-fWO:  ll«* 

37;   130-442:   ISt-lOfe. 
Hnn.  7-622;  67-482;  70-461;  80- 

609. 
App.   D!v.  1-415:  21-141;  3S-1,1:?; 

42-.352:     43-222:     «2-3,M:    48- 

187:      00-463,      59fi:     OS-ITQ; 

122-863;    132-123;    138-387; 

143-598. 
Misc.  fetf-149:  01*487. 
N.^Y,  gJiDD.  47-281:  50-617:  70- 

740;    ff7-.-»63:    101-952  5    1^7- 

835;  11^-954;  110-582;  l28- 

529;    132-523. 
St.    Rep'r.   32-814:  <I3.6;   Bft-tlS. 
N.    Y.   Rupor.   40-171. 
N.  Y.  Ann.  Caa.  0-344. 
Snbd.  1. 

N.    Y.    103-637;    13^-183;    l48- 

527 
Abl).  'n.    C.    25-291. 
Subd.  2. 

X.   Y.  «4-215:  103-687. 
App.    DIv.   80-490. 


Sabd.  8. 

X.   Y.  82-308:  140«349:   l4lU52r. 
App.   Dlv. 'OlMYl. 
St.  RepT.  47-360. 
Abb.  N.  C.  25*291. 
371 

N.'  Y.  72-94 ;  110-84 ;  »07-243, 

492. 
Hun.  80-288. 
Apn.     Div.     12-115:    41-10:     42- 

352;     70-397;    06*468-     i»3-36; 

113-669;    127-272;    ill9*e93; 

142-791  :    148-103. 
Misc.   50-438;   53-130;    61-487: 

70-332. 
N.   Y.    Sunp.   50-791:   60*70:   «0- 

896;  100-547;  113-954;  IBS- 

523,    1092. 

N.    Y.    74-240:    110-37:    144-637. 

Hun,  8-268;  70-461;  80-288. 

App.  niv.  12-109,  115:  41-10 
42-a'i2;  48-222:  64-42:  70-.T5*7 
00-463 ;  03-26 ;.  122-866 
130-653;    148-iei 

Misc.      60-4de ;      01*487 : 
332. 

N.    Y.*  Snpp.  20-321:   58-65:   I 
70:    «y-i2:     80-806;    OT-.'SOS: 
100-547 ;     113-954  ;     132.523* 
1092.  ^ 

St.  RepVr.  4-894;  14'*134;  80-191: 
«2-fff9}  53-713. 

Civ.   Proo.   20-259. 

N.   Y.  SUpef.  50*594. 
Snbd,  1. 

X.  Y.  74-215;  161-642. 

Mist*.  8-S97. 

St.  ftep'r.  17-257. 
373 

X.'  Y.   04-809;   116-670. 

Hun,  42-225,  376. 

App.     Div.     4*815:    86-135;     89^ 

105  {  80-403  i   142-498. 
Misc.  32-4 7u;  28-530. 
375. 
N.   Y.  05-617;   185-359. 
Hnn.  22-228;  25-287:  2«-lT.'l. 

App.  IHy.  08-188;  03-105;  115- 

6i)l:    124-298,    645;    126-210; 

130-220:    138^087. 
Misc.    11-885;   47-459;   49-438: 

53-138:   57-186. 
N.  Y.  Supp.  74^284  ;  8T-663  ;  96- 

062;    l<H)-547;    101-387;    102- 

454  ;    lOH-852  ;    109-88  ;    1 14- 

536. 
X.   Y.  Ann.  Cas.  6-l£0. 
370 

N.'    Y.     107-104;    121-626;    125- 

680:   144-498. 
Hnn.  51-423:  70-43. 
App.    DIv.   17-.=>97:  28-92:  39-03 

52-112.  116:  00-116;  89-608 

107-133;    117-287;    148-140 

160-403. 
Misc.    30-4S4  ;    45'«484  ;    ^-304  ; 

00-487. 
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'to^; 


N.  Y.  Snpp.  46-305:  BO-020;  6^- 
1002 ;    80-219 :    8ft^« ;     " 
TT5J         104-874 ;         IJW-I 
127-628. 
St.  Bep'r.  6-521. 
ClT.  Prock  14*i874 
877.  , 

N.   Y.   llS-658. 
Misc.  69-489. 
Civ.  Proc.  14-297. 
878. 

N.  Y.  86-580. 
UuD,  26-178;  45*-18. 
App.  Div.  6UHiO;  iiT-asT. 
N.  Y.  S^upp.  W-1002. 
Civ.  Proc*  14-297» 
379. 

R   Yi  108»4B8;   197«44. 

Hum  eO-844;  Rl'^MS. 

App.  DlY.  1-414;  8«>96$  68^196; 

Tl4-64i  119-57. 
Mlac.  lB-588  |  14-479  ;  411-344. 
N.   Y.  Silpp;  aOA79e:  84*^89;  74- 
212;     94-20;     101-387;     109^ 
963. 
St.   Rep'r.  69-516. 
880^ 
N.  Y.  116^881;  1S4-141;  14a- 

584  t  183-408. 
Hun,  46-30;  64-306;  MM8;  91- 

aoi 

App.    Dlv.    66-593;    93-400;    94- 

yH\  98-380:   106*17  J  111-18; 

128-244 ;    182^458 ;  •  14SB-7^1  ; 

164*186. 
Misc.  7-446;  9-284. 
N.   Y.   Supp.   87-842,  961;   lOT* 

1047. 
St.  flep'f.  a-197. 
CIr.  Proc.  19-157. 
N.  Y.  Ann.  Cd«.  1*200. 
881. 

N.  V.  127-68;  128*296;  lf2-519; 

174-206. 
Hun,  78-307. 

App.    t)Iv.    14-m-    86-474;    41- 
189;    82-576 :    100-473 ;    118- 

310;  123-244.       ^ 
Misc.  42-003  ;  i9-4t0  ;  67*449.^ 
N.  Y.    Supp.   98-710,   863;   lOt- 

1041. 
Civ.  Proc.  19-177. 
Abb.  N.  C.  29-149. 
882. 
N.  Y.  107-111:  116-85;  ift4-141; 

14O-150;    168-529:    1B8-397; 
^104-440:  2O0.184.  ^ 
Hun.  42-3'j9;  44-307;  R0-58j  <IO- 

219;  78-430-  86-48. 
Add.    Dlv.    if -184;    48-306;    6*1- 

iTo;  »«.490;    100-473;    ickl- 
17;    119-261,    760;     126-418; 
182-453;    188-354;    l43-l40. 
MUc.    6-;i7:    9-71^5    11-384;    1.%- 

.^58:    17-18U:    ai-r.78:    2n*flo7: 
27-180;    35-281;    31-075;    89- 


484}  49-67,  608;  41*85;  49* 

Tl  }  68-540  ;   72»£36. 
N.    Y.   «Upp.   B-214{   80^888$  60- 

920|    6»^26i    68-196;    69-170; 

f 0-092:    7<K654;    80»8l9;    82- 

523;     8t-842,     931;     94*775; 

107-684;      109-787;      116-904- 

117-177:   126-848. 
St.  Rep'r.  9-718;  17*189;  28*607; 

28*ie0|    89*281;    ^1-816;    60- 

Clr.  Proo.  18-606. 
Abb.  N.  C.  20-428;  2ft*461,  482. 
DaUr.  10«-3ia 
Dem.  6i'888. 
iSubd.  1« 
N.    Y.    46-806;    47*810$    64-416 

78-559;  89-834;  92-40;  90-284 

118-146:      116-854;      118-150 

119-220;      122-266;      128-898 

141*916;  lte*829. 
Hno,  2*94-  11*146:  20-487:  81* 

189t  80*886;  69*63:  tl8-6l4i 
Aj)p.  Dlv.  4-463-7-464;  80*214. 
Ml0C.    <K284;   6^*541. 
St.    Rep'r.    17-390;    10*702;    Jll- 

481;  84-443:  87i.g79. 
Civ.  P*oc.  18-274:  19*1^0. 
^  Abb.  N.  C.  lra-47d  J  200*^9. 
6abd.  a. 

N.  Y.  48-527;  148-7. 
Hun.  31-620;  60-219. 
App.     Dl^.     111-87 1     117*797; 

138-351,  356;  141-908. 
MibC.  9*284  ;  39*482  ;  67*869. 
N.  Y.  Supp.  80-222(  1091-1062. 
^  St.  Rep'r.  88*808. 
Babd.  8. 
N.    Y.    62-644;   67-351;    109-815] 

112-560;      118-160)      128*554; 

148-7. 
Hun,  28-254:  a4-910(  37*277;  48- 

173;  60-13. 
Add.    Dlv.     6-585;    62*60;    96* 

ISl;  188-351.  808;^  148-678. 
MUc.   7-2  :    68-541  ;   t0.186. 
V4  Y.   Supp.  89-258;   128*190. 
Clt.  Proc.  «8*233. 
N.   Y.   Supet.  68*847. 
Snbd.  4. 
App.  Dlv.  119-147. 
Misc.   84-661. 
8«bd.  6. 
N.    Y.    78*889;    87*160:    107-7», 

,308:     108-1.H6:     116-351;     118- 

151;   142-537;   147-414;  198* 

269;  203-348. 
Hua,    88*584 1    86*104,    252:    41- 

600:    68-138;    68-879i    70*818; 

88*049 


714:  139-900;  142*870;  144* 

811:   148-578. 
MJsp.  9-105  :  23-424  ;  40*09  ;  fcO* 
372;  79-350. 
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N.   T.   Siipp.  8t-130;  88-15.   637; 

8«-778  ;      12:$-530  ;      12O-802  ; 

182-560;  185-588;  139-778. 
St.    Bep'r.    17-196:    19-460;    28- 

165;    86-594;    44-155;    62-812; 

58-619. 
Abb.  N.  C.  17-420. 
8ubd.  7. 
N.   Y.  112-624. 
Hun,  42-629;  47-62;  56-276;  57- 

567;  65-862. 
App.    Div.    28-98;   62-60;    107- 

182;  150-46S. 
Misc.   22-491;  27-211;  80-625. 
N.  Y.  Supp.  8-229;  27-438. 
St.  Rep'r.  38-344;  47-780. 
Civ.   Proc.  7-241;  18-357. 

N.   Y.    183-397;   195-264;   200- 

186. 
Hun,   34-510:   49-368;   58-329. 
App.   Dlv.  65-554  ;   94-25  ;   123- 

391  ;  139-451 ;  142-792  ;   146- 

560. 

N-.JL-    Supp.    87-951;    106-325; 
138-894. 

St.  Rep'r.  84-519. 

Connolv,  2-322. 

N.  Y.  Ann.  Cas.  5-161. 
Subd.  1. 

Misc.  7-680. 
Sabd.  3. 

N.    Y.   79-404;   80-610;   156-557; 

168-246. 
App.    IMv.    40-19;   71-472;   112- 

87;   120-616. 
MlBC.   16-401^84-620. 
N.  Y.  Snpp.  76-764. 
Snbd.  4. 

N.   Y.   105-507. 
Hun.  47-28. 
N.  Y.  Supp  181-314. 
Subd.  6. 

N.    Y.   92-584:   98-522:   109-811; 

112-560;  128-227;  186-37. 
Hun.  62-384:  64-71;  91-552. 
App.    Dlv.    15-328:    24-418;    95- 

357;   119-588;  132-346;  184- 

384;    139-184.   450. 
Misc.    7-2;    70-136. 
N.   Y.    Supp.   119-98. 
St.  Rep'r.  31-473. 
Civ.  Proc.  14-249. 
N.  T.  Ann.  Cas.  4-185. 
884. 

N.   Y.  157-70. 

Hun.  24-82. 

App.  Dlv.  55-578;  59-319;  62-56. 

Misc.   41-485. 

N.  Y.  Supp.  67-428;  69-245;  70- 

857. 

Connoly,  2-619. 
Sabd.  1. 

N.   Y.   85-383:   109-315. 
App.  Dlv.  59-302. 
Mls<'.   28-299. 
St.   Kep'r.  31-472. 
Civ.    Proc.  25-307. 


885. 

Htui,   49-36H. 

App.    Div.   46-363 ;  76-83  :    146- 

569. 
Misc.   27-28. 
N.  Y.  Supp.  57-910;  61-516;  77- 

Civ.  Proc.  29-^. 
Subd.  1. 

N.  Y.  43-514. 

Misc.  27-24,  684 ;  62-630. 

Supp.   115-^28,        ^"^"^ 

St.  Rep'r.  88-57a 
^  Civ.  Proc.  15-269:  20-67. 
886. 

N.   Y.   140-150;  188-408. 

HuD,  87-36. 

App.  Dlv.  5-588:  29-206:  40^184- 
63-485  ;   70-127  ;   147-217. 

Misc.   22-431;   24-729;   67-425^ 

N.  Y.  Supp.  53-797:  60-869:  63- 
55:  65-1059:  75-72;  MH-920- 
11O-1046:  12:i-110;  131-104l' 

Civ.  Proc.  7-282. 

Dem.  2-630. 
888. 

N.  Y.  125-200;  128-132:  13»- 
517;  184-142;  142-1;   15»^^ 

17i-519;    183-897.  408 ;    IMu 
69;    194-76;    20O-260. 
^«S'  iS"^^'  3^2;  73-432;  75-380: 

App  .Div.  1-125;  5-76:  43-19; 
74-7;  82-576;  93-108,  335- 
100-334:     1171289;     ll9-147' 

^^508;    180-221;  138-80. 

Mi»c.  17-437;  24-156;  25-28L 
569  ;  39-384  ;  41-35,  478 ;  -Set 

B^A^^'¥^  ;  67-449  ;  63I54O: 
64-650;    68-176;    73-392. 

N.  Y.  Supp.  53-300:  59-521;  76- 
854  ;  f6-846  ;  85-1064  ;  86- 
1009  ;  102-317  ;  104-151  ;  lOO- 
929:  114-358:  117-177:  118- 
1005  ;  122-620 ;  123-629 ; 
129-892 ;    181-39 ;   187-54. 

St.  Rep'r.  16-.46. 

Civ.  Proc.  21-102. 
^  Abb.  N.  C.  20-428;  81-418. 
389. 

N.  Y.  125-321. 

App.  Div.  142-792;  154-136. 
Misc.  81-544. 
390. 

N.  Y.  94-217. 

Hun,  65-20. 

App.   Dlv.  17-518:  56-97; 

16;    10O-528;    148-148; 

137. 
Misc.  6-36;  33-663. 
N.  Y.  Supp.  45-707:  68-206;  92- 

1012;   93-711;    06-838;    ia»- 

Rt.  Iftep'r.  3-576. 
390a. 

App.  _  Div.      102-16;      112-290; 
143-143:   145-2.-7.   2.''.8:    150- 
59. 

BIlsc.  41-522. 


NOT1Q8. 


N.     Y.     Supp.    8S.32:    92-1008; 

127-411;   130-27;  13»-t»70. 
SHI. 

App.    DlT.    142-792. 
UWn,  8-455. 
N.    Y.   Supp.    »a-711. 
Week.  Dig.   12-233. 
382. 

N.  Y.  01-497 ;  183-408. 
Hun,   04-56;   79-24;   H9.113. 
App.   DIv.  9-846;  21-522. 
N.  Y.  Supp.  18-571;  34-1083. 
Laos.  0-296. 
394. 

N.'  Y.  99-185;  159-118;  102-191; 

104—224 
App,  Dlv.*18-593;  83-372;  138- 

77;  140-265. 
Misc.  38-606;  55-509. 
N.  Y.  Supp.  78-80. 
39S 
N.'  Y.    54-417  :    78-189  ;    80-75  ; 

91-703 :      98-217 ;       107-346  ; 

113-243;  172-497. 
Hun.   10-9:   12-380     14-557;  28- 

395;  30-94;  37-504;  01-87;  03' 

147:  09-424;  71-325. 
App.  Piv.  4-254  ;  14-267  ;  42-361. 

629:     62-68:     68-496;     95-604: 

98-493 ;       11-472 :       100-396, 

485;   161-381;  162-78,  81. 
Misc.  7-266:  19-217:  22-438;  as- 

573  ;  29-168  ;  83-375  ;  63-463  ; 

66-600. 
N.  Y.  Supp.  69-146.  853:  04-861; 

07-466:    09-518;    88-1052;    90- 

769;    92-129;    94-905:    lOO- 

906;  107-584;  130-737. 
N.  Y.  Super.  4-896. 
890. 
N.  Y.  81-143;  92-239;  107-72; 

180-37;    190-202. 
Hun.  10-103;  90-552:  91-552. 
App.     Dlv.     9-346;     24-418;    93- 

100;   119-5.S8;  123-298;  1.30- 

220;    134-384;    137-70;    139- 

450;   162-286. 
Misc.    11-384;    40-67 ;     57-186; 

02-599;  79-850. 
N.   Y.  Supp.  82-148;  80-238;  43- 

383;  48-416:  81-249;  80-1009; 

101-887;     114-356;    119-98; 

124-660;  137-54;  189-778. 
Civ.  l»roc.  0-86. 
Abb.    X,   C.  22-482. 
N.  Y.  Ann.  Caa.  6-161. 
Subd.  1. 

Hun,  28-211. 
Sabd.  2. 

Hun,   48-99. 
Snbd.  8. 
X.   Y.   168-32t 
Hun.  10-175. 
Misc.  10-304. 
St.  RepT.  9-768. 
397. 

X.    V.   132-377. 
IIUD,  85-48. 


Misc.    17-427;  08-589.   598. 
N.    Y.   Supp.  20-769. 
398. 

App.  Dlv.  O-270:  11-479;  16-104; 

21-412;  31-581;  0O-416;  116- 

96;  181-125;  164-931. 
Misc.  46-339 ;  04-391  ;  70-500. 
N.  Y.  Supp.  44-271;  47-569;  52- 

221;    4M»-1002;    90-840;    118- 

523. 
Civ.  Proc.  19-157. 
399. 
N.  Y.  122-263;  141-409:  149-84; 

150-237;    187-491;   194-15. 
Hun,  60-318;  04-897,  498;  70-25; 

77-25;  81-209,  212. 
App.  Dlv.  O-270;  «l-580;  84-188; 

78-428;  70-448;  90-47 ;  121- 

196. 
Misc.    6-252;     10-126;    18-215; 

04— 392. 
N.  Y.  Supp.  28-239:  80-714,  940; 

62-222;  77-71;  115-260. 
ClT.  Proc.   19-157. 
Abb.  N.  C.  31-297,  n. 
N.  Y.  Ann.  Cas.  6-388;  8-360. 
400. 
App.  DlY.  e-270 ;  121-196 ;  148- 

798. 
401. 

N.     Y.    102-400;    144-512;    148- 

306;   172-497;  178-223;  183- 

408;   200-81. 
Hun.  71-596;  76-811:  78-307. 
App.    Dlv.    19-435;    21-410;    30- 

.f74;     58-494;     07-428;     90-4.->: 

94-195  :       104-20  ;       106-249  : 

112-290;     124-206;     140-63 ; 

164-139. 
Misc.  0-37;   17-136;  20-460:  33- 

376. 
N.   Y.  Supp.  44-247:  47-569;  55- 

449;     09-518;     86-592;     87- 

lOU;    98-998;    98-423:    108- 

704;    130-397;    139-129. 
Civ.    Proc.   25-307. 
N.  Y.  Ann.  Cas.  1-205;  2-424. 
402. 

N.  Y.  183-408. 
Hun.  48-97. 

App.   Dlv.  9-346;  98-881;   139- 
,       461. 
N.  Y.  Supp.   114-763;  124-660. 
St.   Rep'r.   10-389. 
N.  Y.  Super.  48-383. 
403. 

N.    Y.    107-104;    140-409;    141- 

409 ;  149-65  ;  188-408. 
Hun,  24-130:  71-327. 
App.  Dlv.   109-402. 
Misc.   11-220:  34-662;  66-192. 
N.  Y.  Supp.  70-592. 
Dem.   2-29;  3-801. 
405. 

N.    Y.    119-344;   170-403;   200- 

82. 
Hun.  5.1-194:  00-4;  81-211. 
App.   Dlv.  31-581;  30-82;  02-56; 


NorrM. 


ai»443;   CM^47;    106-00;    111- 

767. 
Misc.   24-457;  61-464:    66-668; 

68-264. 
N.  Y.  Siipp.  68-710:  66-515;  70- 

856;    04-819;    87-848;     lOO- 

424;  107-809;  116-615  2  183- 

113;    137-964. 
Civ.   Proc.   10-sei. 
N.  Y.  Ann.  Cas.  2-37. 
406. 
N.   Y.   122-222:  149-68. 
Hun,  47-689;  49-»4S9;  68-122;  64- 

397;     66-74;     71-596,   608;    74- 

483;  81-209. 
App.    Div.    131-866. 
MlfiC.   11-281. 

N.  Y.  Bopp.  68-197;  116-389. 
Connoly,  2-285. 

407a 

N.'  Y.  67-351. 
Cow.  6-288. 
40R. 

N.  Y.  91-308.  ; 

Hun,  82-104. 
409. 

Law  Bull.  2-14. 

416. 

N.    Y.    76-579;    82-400;    89-456; 

92-584;  104-192:  113-243:  II6-1 

86;   120-251;   126-525;   127-64; 

128-871;  133-5;  140-166;  141- 

216. 
Hun,  46-697;  60-69:  61-402:  60- 

21d;  68-185;  64-407:  «3-105. 
App.  DIv.  7-464;  84-179:  ??-630t 

4JI-861;   43-302:   74-f-   93-317} 

96-321;  148-186;   161-588. 
Misc.     7-446;     16-317;    47-509; 

68-89. 
N.  Y.  Supp.  51-775:  52-807;  87, 

878;   96-966;    117-17T;    ^^^ 

371 
St.  Rep'r.  81-6?;  88-850;  41-217; 

46-'re6;  50-617. 
Abb.   N.   C.   16-462:  22-484;  27-r 

89 
N.  Y.  Super.  61-320. 
Dem.  6-334. 
Babd.  1, 
N.  Y.  10*-224. 
Hun,    30-540;    47-641;    48-102; 

^4-627. 
App.  Div.*  5-76;  10-450. 
Misc.  63-648. 
St.    Rep'r.    31-976;    38-589;    49*. 

454. 
Connoly,   1-646. 
Sabd.  2. 
N.     Y.    82-1;    91-106;     100*262; 

140-150. 
App.    DIv.   93-817. 
Civ.  Proc.  21-5. 
412. 
Am).    Div.   30-77;   86-85;    142- 

■     M!«n.' 84-467;  41-558. 

N.   Y.   Snpp.   66-.115;   126-848. 
St.    Rop'r.   24-295. 


418. 

N.   Y.   162^720. 

eun.  24M38;  27-166;  2»-^344: 
344 

App.  DIv.  1-326;  3K-227  ;  119- 
583;  126-eoO;  188-859;  140- 
227 

Misc.  81-254  ;  53-463  ;  6G-361. 

N.    Y.    Bapp.    117-889. 

St.  RepT.  14-158. 

Civ.  Pro<;,  10-210, 
414. 

N.     Y.    81-143;  -82-142:     0»-193: 
13KH315;       126-202;        i:£7-d2: 
133-517;      144-512;      14J 
148-7;  186-37:  »00-5l. 

Hun,  30-843;  44^3^7;  69-189;  63- 
41;  71*507;  77-26;  81-211;  S3- 
207. 

App.  DIv.  22-311;  80-214:  31- 
581:  38-r82;  :i9-93;  61-4;|8:  61- 
^41 J  60^44;  82-575;  ^4-4«J: 
9.1-490  ;  05-357  j  lOl^lGS : 
106-90  ;  119-588  ;  1^^-245 ; 
189-450;   149-55;    164-140. 

Misc.  ir»-5o9:  ^5-280:  3B-745:  40- 
67  ;  41-477 ;  W-46o  ;  63-264. 

N.  Y.  Supp.  J2-223;  6S-431,  .Mfi: 
86-592;  87-H42  ;  88-717;  93- 
1012.;  94^.'?19i  100-424;  116- 
616,    1042;    196-880. 

8t.  RepV,  »f-lS9:  30-281:  31- 
482;  33-1025:  37-579;   40-^® 

Abb.  N,  C.  13<'4l7;  99*489. 

N.  Y.  Ann.  Cas.  Ir207. 
■»bd»  1. 

N.  Y.  89-815;  119,&|7:  144-.".i:» 
146-423;    900-83. 

Hun,    50-:i22:   R:i-194:  B7-ri«7 

App.  Dly.  9-341;  96-357:  10?^- 
168:  119-r575«  588:  13»-245 : 
164-931. 

N.  Y.  Supp,  104*100, 

Mlpe.  71«'105, 

8t.   Rpp'r.  39-i086:  33-344. 

N.  Y.  Super.  49*527. 
Subd.  2. 

N.  Y.  87-441. 

Civ.  Proc.  7.834;  14*425. 
Svbd,  8. 

N.  Y.  94-217;  101-674:  152-529, 

Hun,  89-541;  39-965;  311-582. 

Misc.    6-48,j:    29-490. 

Civ.  Prpc,  6-278:  7-241. 

Abb.   N.  C.  13-480. 
Snbd.  4. 

Hun,  47-52:  70-65. 

Misc.  9-233:  24-457:  96-»rL 
N.    Y.    Supp.   28-241;   9-^711; 
131-39. 

St.   Rpp'r.  63-511, 

Civ.   Proc.   19-212. 

Abb.  N.  C.  2^-4TO:  31-297. 

N.  Y.  Super.  61-320. 
416. 

N.  Y.  59-533;  148..7 ;  179-223; 
is;^:^oo:  194-77. 
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Hun,    7-7;    10-328:    14-189:    19- 

246;  03-41;  70-66. 
Add.   Div.  5-201;  30-82:  40-117; 

56-593  ;  82-575  ;  93-194,  317 ; 

128-244;    134-386;    139-449. 
Misc.   16-401 :   17^427  ;  41^477  ; 

65-132;   107-1047 
N.  Y.  Supp.  81-579;  87-568. 
Civ.  Proc.  11-42, 
416. 

S.  Y.  84-622;  l?6-49oj  130*571. 
un.   18-579;  15-97;  ^7-48;  85- 

581. 
App.  DlT.  1*590;  ^{3-506;  47-286; 

67-r310;        94-421;        100-262* 

180-874 ;     134-840 ;     141-39 ; 

144—375 
Misc.  6-250.  ^'»4:   7-S»7;   14-424; 

22-321  ;    39-.668  ;    60-677. 
N.  Y.  Swop,  »9-H05:  50-323:  74- 

506;  1X9-713;  129-577;  135- 

879:    13»-«82. 
Civ.  Proc.  23-320. 
N.  Y.  Ann.  Cas.  2-879. 
417. 
N.  Y.  177-234:  188-55. 
Hun,  24-636,  646. 
App.    Div.    55-421;   67-819;   94- 

Mlac,' 24-514;  33-695;  48-173; 
58-249. 

N.  Y.   Supp.  41-212;  53^920;  74- 

506;   88-235;    05-265;    103-177. 
Abb.   N.   C.   18-200. 
l>aljr.  10^86. 
418. 

N.   Y.   130-571;   177-235. 
App.    Div.    15-446,   496;   81-50, 
illw.  aO-288;  4M-173. 
N.  Y,  Supp.  41-212 ;  9C^256, 
N.  Y.  Sup«r.  58-188. 
N.  Y.  Auii.  Caa.  4-192. 
410. 

Hun,  61-46. 
App.   Div.   15-446. 
N.   Y.  Supp.  44-45L 
Civ.  Ppqc.  |5-320i  21-89. 
N.  Y.  Ann.  Cas.  4-180. 
42Q, 

N.  Y.  182-286. 

Hun,  50-6. 

App.    Div.    14m462;    15-446;    81- 

289;  37-327:  40-280;  70-25:  8H- 

277;  111-014;  120-813;  14H- 

303. 
Ml»C.  23«887. 

N.   Y.  tiiipp.  Wr&mi  63^67. 
N.  Y.  Ann.  Cas.  4«l92}  6-65, 
421. 
N.  Y.  177-234;  188-55. 
Hun,  30-201. 
ApD.    Dif,    15*«49Q;    .^8^69:    4.1- 

f»0;    5?-:«-^;    85-004:    .S8-27r,; 

101 -2«7;    102-428;    105-305; 

108-234:    148-302. 
Kisc.    10-259:    17-503:   27-330; 

67-501. 


N.  Y.  Supp.  44-497:  61-658:  68- 
721;  83-058;  85-71;  01-658: 
92-512  :  98-995  ;  111-859  ; 
123-353 

Civ.  Proc.  *ll-452;  15-6i  265;  19- 

833;  21—336. 
X.  Y.  Add,  Cm.  l'*407t 

422. 
Hun,  16-625. 
App.  Div.  15-497 ;  88-276 ;  136- 

626;    148-302. 
Misc.  32-339. 

N.  Y.  Supp.  67-460;  8{S-71. 
Civ.  Proc.  6-69,  ^ 

How.  59-276;  68-79;  66-97. 
423. 
App.  Div.  4-618;  17-630. 
Civ.  Proc.  15-39. 
N.  Y.  Ann.  Ciis.  4-164. 
424. 

N."  Y.    108-855-   14^155, 

App.      Div.      48-1T9 ;     lt2-732 ; 

1 26-602  ;     1 34-840  ;     141-89 ; 

145-8?9;   148-.'i02. 
Misc.  7-427;  16-544:  26-146;  28- 

571;     56-178;     89-268;     66- 

6y7'  68-184 
N.    Y.*  Supp.    56-805;    107-842 ; 

114V6S8,  878,  9T9;  128-792. 
425.  ' 

N.  T.  loo-ioe. 

Hun,  83-424. 

App.   Div.  108-175. 

Misc.  28-546. 

N.  Y.  Supp.  96-62. 


App.  Div.  66-58T;  96-378:  104- 

404. 
Ml.sc.  '51-237 ;  78-74. 
N.  Y.  Supp,  50-472;  78»277:  89- 

254;    119-713. 
St.   Rpp'r.  lf-42T. 
Civ.    Proc.    14-406;    19-351;   2l» 

^  S.  Y,'  AUP.  Cft3.  10-343. 

Saba.  1. 

N.  Y.  84-445,  623. 
Hun,  47-607, 
App.  Div.  07-158. 
St.  Rep'r.  34-49?;  5.1-628. 
Civ,   proc.  8-^1:  14-344. 
Abb.  N.  C.  lt-101. 
Snbd.  2, 

App,  pir.  •7-^1. 

Mlse».   22-589. 

N.  Y.  Supp.  50-74T ;  182-460. 

Civ.   Proc.   12-151. 

Abb.  N.  C.  18-418. 
Siibd.  8. 

N.  Y.  84-446. 

Hun.  56-423. 
Sabd.  4. 

N.  Y.  66-124!  87-5418. 

Hun.   50-1 D3:   58-603:   60-692. 

App.  Div.  80-208:  104-494. 

Misc.    12-209:   2O-.'>04. 

N.  y.  Stipp.  18-487;  16-074:  89- 
254  ;  03-643. 
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NOTES. 


Abb.  rr,  e-307. 

How.  Pr.  16-144;  24-39;  5»-49tJ. 
42T. 
App.   DIv.   7«-143;  SO-:j90 ;  Jm- 

60  ;    106-391 ;    133- 171 ;    13T- 

340. 
Huu,   34-183;   47-606. 
Misc.  12-233. 
N.    Y.     Supp.    76-747;     94-808; 

122-174. 
N.  Y.  Ann.  Cas.  2-117. 
428. 

N.'  Y.  105-341. 

App.  Div.  27-281  :  73-143 ;  105- 

39;   106-392;  137-340. 
MlRC.  22-5X8  :   73-74. 
N.  Y.  Supp.  50-747  ;  76-747 ;  ft3- 

399;   122-174;  132-4G0. 
Civ.   Proc.  25-308. 
420. 

ClV.  Proc.  15-39. 
4S0. 

N.  Y.  106-340.       ' 
App.  Dlv.  03-376;  122-117. 
Misc.    7-99;    64-261. 
N.   Y.   Supp.  89-484;   137-1. 
431. 

N.'  Y.  87-137:   101-440;  188-491. 

Hun,  25-479:  72-603. 

App.  DIv.  55-20:  67-557:  SO-582; 

86-633 :     88-22.->  :     91-9,     94  ; 

127-426:    149-494. 
Mlac.    12-479;   58-505;  62-407; 

72-261. 

N.  Y.  Supp.  33-680:  80-839;  85- 

450  :    86-438  ;    111-645  ;  115- 

950;  127-227. 
Civ.  Proc.  14-266;  15-208. 
N.  Y.   Super.  50-480. 
Snbd.   1. 

App.    Div.    127-426. 
Snbd.  3. 

N.  Y.  121-226:  138-493:  151-650. 
Uun,  .^3-152:  48-191;  51-301;  78- 

32    297 
App!  Div.  67-557;   132-416. 
Misc.   14-435:  16-4;  17-558;  27- 

651,   720;   52-531. 
N.    Y.    Supp.   4-109:  .10-913:   20- 
300;  29-1093;  58-390;  59-713; 

102-473;    116-1101. 
St.  Rep'r.  16-774;  82-119. 
Civ.    Proc.    13-234;    15-262;    18- 

364;  22-435. 
482. 

N.  Y.  87-137.  855;  93-598;  11%- 

437:     121-713:     137-610:     138- 

265;   170-145;    189-241;   196- 

471. 
Hun.  81-207. 
App.  Dlv.  3-574:  66-583:  77-200: 

87-234 :      104-557 ;      1 1 7-57S, 

582:  120-737;  124-207;   132- 

267.    r,93. 
Misc.    30-316;    33-578:    58-505: 

72-263. 


98- 


N.    V.   STirp.  01-r»22;  «,S-SII3:  73- 

'JI4  ;    »w»-6il  :     IM^-7(»4  ;      1 1:*- 

950;  116-906;  121-368;   127- 

227. 
Bl.'  Rep'r.  3S-406. 
Abb.   N.   C.  23-233. 
N.  Y.  Super.  69-480. 
.N.  Y.  Ann.  Cas.  4-248;  9^36S. 
Sabd.  1. 

X.   V.  87-355. 

Htm,  17-317;  32-190;  3X5-177;  «6- 

286. 
App.     Dlv.     39-239:    64I-.'G; 

138;  132-693;  140^368. 
N.  Y.Supp.  55-743;  57-112. 
St.  Rep'r.  51 -,^64. 
Civ.  Proc.  43-234. 
Al)b.  N.  C.  31-177. 
Uow.  Pr.  66-134. 
N.  Y.  Ann.  Cas.  19-889. 
Snbd.  2. 
App.    Div.   1-185;  41-139; 

77-2 1 0 ;       98-138  ;       124-207 

132-693. 

N.  Y.  Supp.  60-770;  66-1024 ;  69- 

699. 
St.  Rep'r.  60-282. 
N.  Y.  Ann.  Cas.  10-389. 
Sabd.  3. 
N.    Y.    70-223;    87-137;    90-C79: 

104-480;      116-437;      ISO-fiiU: 

14<l-283. 
Hun,  48-190;  72-602;  84-286:  85- 

404;  90-36. 
App.    Div.    1-185;    3-574:    55-16; 

59-567;  60-32;  66-582:  77-210; 

87-235;    98-138;    132-693. 
Misc.  13-86. 
N.    Y.    Supp.    5-493:   21-543;   32- 

439,  992;  84-308;  117-382. 
St.   Rep'r.  7-872:  32-849. 
Civ.   Proc.  22-435. 
How.  Pr.  N.  S.  2-156. 

Ann.  Cas.  10-841. 


104-477. 
Div.    108-175 
88-424. 
Supp.  96-35: 


132-267. 

116-906. 


N.   Y. 
4.3.% 

N.  Y. 

App. 

Hun. 

N.  Y. 
434. 

Hun.  15-533. 

App.  Div.  18-400;  104-494. 

N.  Y.  Supp.  73-278. 

N.  Y.  Ann.  Cas.  1-407;  10-343. 
Snbd.  2. 

N.  Y.  7.3-256:  138-269:  143-78. 
Div.   23-188;   25-105: 
67-557. 


App 
i87; 
4.35. 

N.  Y. 
Hun. 
App. 

.Alisc. 


122-264:  148-310. 
69-273:  ^4-633. 
Div.  132-95;  148-742. 
8-240  :    30-218  ;    42-267  : 
5:»-322:    56-;?22;    60-.'S41. 
N.  Y.  Siinn.  62-165:  85-1063:  86- 
:S4H:  107-633;  112-470;  133- 
'MU. 


1002 


NOTBS. 


112«390: 
178-223 ; 


St.   Rcpr.  12-652. 
Civ.   Proc.   19-157;  2S-308. 
N.  Y.  Aon.  Cas.  2-425;  8-ia 
436. 

Hun,  08-273. 

App.    Dlv.    148-742. 

Misc.   22-542;   30-218 ;   42-267; 

SB-322;   63-32. 
N.  Y.  Supp.  49-1004:  62-165:  86- 

543;  105-347;  117-806;  133- 

340. 
N.  Y.  Ann.  Cas.  8-18. 
437. 

N.  Y.  122-264. 
App.  Dlv.  75-47;  148-742. 
\ll8C.  23-300;  541-322. 
N.  Y.  Supp.  50-899 ;  111-1089. 
St.  Rep'r.   13-432. 
Civ.  Proc.  19-157. 
N.  Y.  Ann.  Cas.  8-18. 
4:tH. 
N.    Y.   80-544;   98-666; 

104-176;    148-310; 

182-228;    18W-447. 
Him.  16-456;  26-463;  27-41;  30- 

207;  32-17:  50-352. 
App.    Dlv.    35-587:    58-376;    81- 

Yl4;  1O2-430:   115-409;  117- 

115;    119-6-I9:    123-69;    124- 

318;    125-543;    126-751,    7.58; 

136-811  ;   137-205,   212  ;   143- 

820. 
MI«e.  8-606;  16-148,  691:  28-117; 

37-517:  38-575;  51-238;  69- 

4;    66-75. 
N.  Y.  Snpp.  29-395:  76-973:  86- 

543;  107-762:  111-:{S6.  1089; 

119-713;    122-757;    128-18. 
St.  Rep'r.  4-8»;7. 
Civ.  Proc.  14-46,  90;  16-77;  16- 

391. 
N.  Y.  Ann.  Cas.  2-425. 
N,  Y.   Super.  55-220. 
Siibd.  1. 
N.    Y.    50-677:    63-114;    86-813; 

88-216:  98-665;  128-591. 
Hun,  67-287. 
App.    Dlv.    9-462;    22-474;    66- 

551;    126-752;    148-300. 
Misc.  8-240. 

St.  Rep'r.  15-904;  28-817. 
Civ.   Ppoc.  6-218. 
Sabd.  2. 

N.  Y.  74-68. 

N.   Y.  Supp.  2-355;  22-1089. 
Siibd.  3. 

App.   Dlv.  66-586. 
Snbd.  4. 
N.    Y.    72-239;     76-78;     101-35; 

130-193:  156-62.  129. 
Hun,  9-625;  14-74:  90-233. 
8nbd.  5. 

N.    Y-    110-645:    112-385;    121- 

694;   178-223. 
Hun.  67-287. 
App.    Div.   9-462:   45-528:    119- 

648,   662;    126-752;    131-764. 


i4;(- 


Mlsc.  8-240. 
N.  Y.  Supp.   104-185. 
St.  Repr.  28-317;  51-804. 
Civ.  l»roc.  6-221. 
App.  Dlv.  1-404. 
Subd.  6. 

AIIsc.  28-299. 
Subd.  7. 

Misc.  27-348. 
489. 

N."    Y.    112-382;    127-492; 

172;   176-520;   182-228. 
Hun,  27-40;  86-224. 
App.  Dlv.  9-462;  22-474;  60-138; 

75-47  ;  98-141  ;  102-430  ;  1^3- 

69;    124-318:    124^-752.    75S ; 

129-581;    137-205;    139-460; 

149-233;  147-112;   152-705. 
'     Misc.    16-148;   28-117;   38-575: 

59-4;     63-386;     66-75;     67- 

560;  68-528. 
N.  Y.  Supp.  50-823;  70-139;  77- 

959;  84-135;  90-561;  10K.753  : 

111-386;    114-436;    llf*-852; 

124-301 ;  125-107  ;  131-805. 
Civ.   Proc.  14-45,  88. 
440. 

N.'"Y.  131-184;  189-402. 

Hun,  38-152. 

App.    Dlv.    14-398;    34-186;    4,1- 

179;  46-310;  67-504:  73-77:  7.%- 

47  ;    111-581 ;    131-761,    765 ; 

186-810;  137-205. 
Misc.     7-523;     31-54;     49-330; 

59-20;   «MI-75. 
N.  Y,  Supp.  54-530;  59-314:  61- 

686  :  <M-545  :  77-9r)9     '       '" 

116-228;    121-726; 
St.  Rep'r.  11-264. 
Civ.   Proc.  19-165. 
N.  Y.  Super.  65-516. 
441. 
N.   Y.  76-.'.99:  S»-3n7: 
App.      Dlv.      63-259 ; 

137-206. 
Misc.    7-523:    40-327; 

59-267;    66-75. 
N.   Y.   Supp.   81-1031; 
Civ.  Proc.  19-165. 
442. 

N.  Y.  142-214. 

Hun,   .38-1.52:   54-577. 

App.  Dlv.  46-310;  75-47; 

720;   1.S7-205;  189-176. 
Misc.  47-249. 
N.  Y.  Supp.  50-899:  61-686 

9.59  :     95-872  ;     96-543  ; 

1003;  123-749. 
448. 

N.  Y.  142-213. 
Hun,  .37-2.S0:  38-152. 
App.    Div.   14-398;   137-205. 
44^t. 

App.  Dlv.  BO-451  :  66-444  ;  137 

205. 
N.  Y.  Supp.  89-564. 


98-406 
122-757. 


1.33-01 

106-294 

;    49-3;t6 
119-713. 


109- 


97- 


lOOB 


50tB». 


446. 

N.  Y.  182-367. 

Hun,  0^0-242. 

App.   Dlv.  71-62ej   lir-426. 

Misc.  7-523;  5»-378. 

N.  Y.   Supp.   75-1021;   102-808; 

104-670. 
446. 

N.   Y.  87-599;  117*442. 

Hun,  19-300;  27-590;  84-243;  OO- 

161. 
App.    Dlv.    17-61^:    40-268;    63- 

171'.     76-5«2:    77-172;    «0*Jl4; 

96-824;      107-1.S7 ;      114-67r.: 

119-523;    126^8821    18^163; 

163-817. 
Misc.    12-315:    16-312,    4«3:    32- 

284  ;   33-561  ;   45-3*  ;   48*174  ; 

49-2  ;  64-137. 
N.    Y.    Supp.    6*180;   63-417;   65- 

848  :  78-276  ;  81-129  ;  94-954  ; 

96-400  :      99-10116  ;      10-4-323  ; 

110-938;    188-969}    140-43. 
St.   Rep  r.  60-171. 
Civ.  Proc  14-330,  328. 
447. 

N.'  Y.  109-2U7;  123-532;  133HS4; 

156-S9* 
Hun,  54-577:  90-586. 
App.    DlT.    4-56;    7-279;    8-688; 

9-121;  29*554:  88-362:  61-390; 

53-1H8;   64-10;   68*59;  «7-594; 

75-432:     78-335:     9U*420i     95- 

624;    114-72;    116-210;    142- 

025. 
Misc.   23-409:  24-8;   20-489;   82- 

284:    33-373,    501;    44-276;    46- 

37,    268 ;   47-19  ;    48-174  ;   63- 

270. 
N.  Y.  Su 

189 

99 

127-479. 
St.   Kcp'r.   13*505. 
N.   Y.   Super.  69*27. 
Abb.  N.  C.  18-100. 
448. 

x!    Y.    91 -.-{OS;    198-220. 

Hun.  68-447;  72*338;  87*51;  90- 

161. 
App.    Dlv.    14-262;   61-1;   62-127. 

470:     67-4.T2-     76-n.rj;     7s-33o; 

9:2-297;      lJll-545:      131-125? 

135-707;      139-283 ;   140-441 : 

147-107}  168-817. 
Misc.    .s-341:    23*5H1;    84-8,    68; 

26-340;  3O*102s  33-05.  581:  87- 

37.  525:  41-051  ;  48-174  :   51- 

351,     575:     64-154;     61-589; 

66-110,    385. 
N.   Y.   Supp.  29-8^*8 •  67-140 


104.^:         12B-.m* 
138-969  :    140-  13 
Civ.  Proc.  19-246. 


189-237; 
lfW-322: 


1004 


449. 

618; 

384 
Hun.  66-634:  62-405;  09-396;  76- 

171;  79-182. 
App.   Dlv.   3-271;  0-254;    1T-€1J^; 

ao-87i  26-207;  28-364;  41-iift.; 

42-105;  5i-524  ^^J  »5-85,  2."^: 
63-520;  67-4f3;  76-53ST  77-: 
342:  81-101;  82*628;  «<it>-5:  9^ 
310;  100-558;  114-67G :  13«- 
82;  141-679;  144U99 ;  X63- 
158.  818. 

Misc.  9-r3;  10-114:  12-315.  396: 
13-274;  14-13,  503:  16-359;  19- 
243,  010;  23-655;  24-8;  aft5-4::i 
28-410;  32-426:  37-708:  S»^ 
540:  4«-30:  48-223;  ril-271  • 
60-621;  02-411;  66-19;  71- 
257. 

N.    V.   Supp.   29-65,  612:    ftl-350 
52-120;    66-506;    66-219;     5.S- 
1031:    62-390;    64-035:    «6-544 
71-007;     76-942:     78-522:     T9- 
74  ;  81-1042  :  85-282  ;  00-642  : 
93-603 ;        96-065  ;        ttO-Ki-T.  • 
HH-39:     113-849;      114-871- 
118-1»82:     120-028:      l31-:i;w 
604;    120-734;    128-331.    902' 
137-975  ;     138-969 ;     140-S4i 

St.    Repr.    13-741:    15-301. 

K.  T.  Ann.  Cas.  4-369. 
450. 

N.   Y.    116-584  ;    136-201  : 
474. 

App.  Dlv.  69-79;  144-528. 

^nsc.  24-8. 

N.  Y.  Supp.  747567. 
St.  lienor.  6-736. 
Abb.  N.  C.  27-46. 
451. 
N.   Y.   84-659;  93-82; 
Hun,  24*646. 
Apn.   Dlv.  i-38:    88-114:  nT-.-^t^^-J 

58-406;   70-75;  11.^^71    161- 

112. 
Misc.    10-08:    24-8;   26-451:    ,fO- 

380  ;     60-121  ;     6l-a?2,      590 ; 

63-322. 
N.  Y.  Supp.  .^0-771:  60-Ci27:  67- 

502:    63-103^:    6S-275;    60-57J» 

73-365  :       98-1067  j       liS*.05  ; 

117-185;    135-960. 
St.  l^op'r.  3-199. 
Civ.  Proc.  14-27. 
N.  Y.  Super.  69-108. 
462. 

iss- 
ue*. 

306 ; 

191-207  ;    198-220. 
ftun.   48-440:   ft2-C:  tf4-4l5:  60- 

294;     77-508;     82-140;     86-222. 

500;   89-8S0. 
ApD.  Dlv.  2-288 J  4-54:  6-620:  7- 

2.0;    8-523,    587;    lS-33f;    15- 


101- 


52. 

N.    Y.    100-269;    112-825;    ] 
532:      127-4.12:      123-54. 
I.i4^n0«<;    ir2f-47l;    181-: 


as;  K- 

80;    97- 

-ce:  n- 


223     I10-U3.    2M;    Itl-4tt8; 
ITl;    B4-2U8;    B«-e8,_l^ 

210:  oa-iaT;  ett-10;  T4-ce; 
448.  B06;  T»-ri85:  Sl-'"^'  ^-^ 
ass.  BSai  84-1^:  SB-SS.  Ijl.; 
S7-297:  90-534;  BB-m.  ffi4: 
ttO-396 ;       ©7-528 ;       B0-1U7 ; 

los^      joe-jM:     i»>fW- 

813:  llit-32B:  11«'483  ;  117- 
250:   111*-811|  118-431;  120- 

iTj,  368 ;  lW-a87 :  ia4-ail : 

1S7-11.  lilU. 
-._  ._.  ^44-735  — '• 
14B-1T4  :  lBO-398 

Ml'^'a-e:  S-6,  341.  ai8;  l«-fil5 
.  328;-  11-231):  13-5;  H-lOli 
boo;  IT-^DT.tloe:  18HT4;  Itl 
set  i3-40fl;  24-7:  25-l:;J 
Z0>S45,  5H«:  Ba-Ol ;  a:(-4J!i 
S5>1131  SB-aSO:  -11-133:  4il 
40T;     40-.HK;     47-lD:     4fi-2-n 

478;  87-681;  «i-342;  T»W57; 

N.  Y.  Snpp.  **-303:  3<»-BU4;  itl 
311;  SS-IIJ;  3:(-43,  »i2;  Ss 
1037:  44*4S-(:  47-83:  -Ib-li).  1. 
Rl-813.  lObfl:  (Mi-lljO.  B-">4;  B4 
838.  1D31;  [rf-4Tl.  SuD;  BT-aa 
(HO;    <ll»-aSO:    «3-818;    84-. .il, 

W'llK:  ql-2fi%  a'^s    ">J-  s^: 

68-32n;     TO-980i    T7-3)2i     T»- 

41S,  B4a;  W^l«2;  \ii-li.O; 
04-2T7,  6il;  OR-SlB;  «7-n7:l: 
08-2:tG:  lOl-OSB;  l<t;i-:i:iii; 
104-447;    100-277;    iri>(---:!li ; 

I09-33S:   11O-290;    ii;i-:'i: 

Il»-T4e,  (»4fl:    120-437:    1-1- 

m7.  B62;  120-490;  ll:>-.i;!ji 
131-135;      183-141;     l:in-.!l; 

iSB-fies.  _,  „      ., 

BL   app't  13-505;  00-lTl. 
ClV.  I'rop.  ai-3T9. 
S    y.  Siipei".  SM-237. 
M    Y.  Anil.  OBb.  1-11,  220;  a*2Il. 
!t24;  I'l^l;  a^it. 

4ait. 

N    T    134-572 

Htm.' lU-lSI.  'JSl-.  301:  2[f20T. 

-  1   Ul*.  7H-3n2  ;  87..100  ;  IW- 
1;   1I8-T4U;   1«3.413, 

14i.S(K)i   im.««,   4(11;    5»- 

B.""!:    811pp.    «B"loaf;    84.B7; 

lOO-COlI;  lOT'lllfl. 

-  -'     ■      I.  C«S.  8-211. 


Mom. 


^ 


App.  tiv.  a-420;  it*.l49. 
MlHc.  lu-m.  »T:  tO>37. 
N.  Y.  Supp.  44-311. 

SO. 

Hun,  2B-ai7;  flO-403;  B1-S5.   80. 
App.      Dlf    10-018:      f34-:iSS; 

120-149;  120-208;  13»-9a. 
MlBC.  «-78:  Itt-W.  07;  ail-30. 
N.  T.  Supp.  44-1037:  B4-4bl:  ««- 

1128;    81-17;.  128-13t. 
Abb.  I).  C.  a»-40S.__ 
N.  V.  Aun.  Ca«.  1-86. 

Hun.  81-2SB. 

App.  Dly,  38-814;  «4.#t:  74- 
^16;  77-218;  &+M64:  97-100. 

MLac.  7-410;  ia-459;  13-77;  W 
;(54,  368;  «"--]. 

N.  T.  Slipu.  mWIO!  34-aoBi  87- 


4oe. 


,;   72- 


Bu.  ttO-410!  34 

■230:  «4-eTI;  I 


-140. 


'*.; 


484. 


N.'  Y,   188-1021  174-289. 


ItilE 


_     'sflS;  "4iir:oS:'«t»243 
TH-3112:    IJI(I-12(1. 
M|»r    ia.-311T;  Ift'XS.  4T8;  Hl-(>i' 

m:*o-ii:  »ft-a40;  43-115 

47-aeS;  7«-48. 


App.     Div.    4-483;    sea 
12T;  aS-314;  74-410 


N.  Y.  Ann.  CaB.  T.122.  n. 
01. 

^\^i  ?i:iC%t?S-8fl3;  8«.8. 
N  Y  Cupp.  44-406;  84-800. 
A(»h.  N.  C.  81-46. 

Mls".  7-42(1.     _  ,,_ 
N.  Y.  Supp.  OS-BET. 


,.  Ca*.  7.U6.  11. 
I. 
;.  Y.  llB-5». 


.  Y.  Supp.'»8-09.  08T, 


NOTSS. 


467. 

^?£;,   ^*^-    '*-434;    38-S14;    WJ- 
4O7. 

Misc.  13-77. 

N.  Y.  Supp.  5T-10;  88-403. 

N.  Y.  Ann.  Cm.  7-123. 

468. 

App.    DIt.    99-50. 

MiBC.   22-554;   42-54L 

N.  Y.   Supp.  86-64T^*0-657;  92- 

Civ.  Proc.  21-9. 
Abb.  N.  C.  17-425. 
Dem.  2-642. 
469. 

App.  J>iy.  99-69  ;  181-669. 
Misc.  7-410;  27-540,  28-313;  86- 

865;  69-69. 
N.  Y.  Supp.  74-927;  90-657;  92- 

240;   124-916. 
Abb.  N.  C.  81-145. 
470. 
Hun,  17-543. 

App.   Dlv.   101-180;  131-669. 
Civ.  Proc.  9-146. 
Abb.  N.  C.  11-100;  17-391. 
471. 

N.  Y.  188-61. 
Hun,  72-398. 

App.  Dlv.  60-312 ;  84-306 ;  106- 
294;  128-431;  184-840;  137- 
203,   212. 
Misc.    17-841;    59-267;    66-75. 
N.     Y.     Supp.     70-75 ;     94-611 ; 
110-873;    112-790;    119-713; 
122-66. 
472. 

App.  Dlv.  137-203,  211. 
Uun,  .34-431;  62-305. 
N.  Y.  Supp.  92-240. 
Misc.    59-267;   66-75. 
Civ.  Proc.  6-305. 
478. 

N.  Y.  1 84-572 

App.  Dlv.  88-250 :  60-312 ;  187- 

203.    212. 
N.     Y.     Supp.     70-75;     110-873; 

119-942;    122-66. 
Misc.   59-267;  66-75. 
Civ.    Proc.    14-834;    19-263. 
474. 

App.   Dlv.  80-53;  131-665,  674; 
135-14. 

MIsr.  28-310. 

N.    Y.    Supp.    80-233;    116-193; 
119-819. 

Week.  Dig.  10-447. 
475. 

N.  Y.  17-2ia 

Barb.  25-836. 
476. 

Hun.  14-596. 

Civ.    Proc.   9-146. 

Ahb.  N.  C.  17-391. 
477. 

N.  Y.  109-267. 


478. 
A^p.   Dlv.    112-14. 

4ra     ^'    ^^^^'    ^***"^^®I    115-495. 

Hun,  61-47. 

^%8.8^2'    ^^^^'^     iaeo-666: 

^\^V«?"PP-    «3-358;    105-474 ; 

St.  Rep'r.  6-809. 
^  Civ.  Proc.  21-39. 
480 

N.  Y.   Snpp.   102-209. 
App.  Dlv.  116-888. 
481. 

N.  Y.  62-139;  111-547:  lOS-Kin- 

,  169-100;  ioi-440;       ''«*-^«'- 

Hun,   14-167;  38-294;  41-260 

App.    Dlv.    29-575;    36-217;    87- 

521:     58-601:     68-202:     97-320 

35^;  76-414  :  88-182    95-442 

IO6.339  ;     1  i  0-65!) ;     1^14 

118-832;     119-024;    12<»-66l 

}^\^1l  7-^iJ ;    125-740  ;    126- 

19;    127-149.     557;     lai-ST 

733;   1.13-432;   134:470  zIjSI' 

543;  140-136,  880;  154^51?^ 

BIlsc.  24-4r>.->:  28-118;  33-685:  44>- 

71-332"^^^*  50-281;  6H-151 
N.    Y.    Supp.   56-78,   740:   71-27B 
74-506^85-190 :  ^8-235;  97- 
55,     81»0;     98-;ii52;      100^466  • 
lU.3-8;{5,  1056:  110-26!):   111^ 
At®J^iT*??-^28;   124-650,    1066, 
Abb.   N.   C.   13-215;  18-20L 
Civ.  Proc.  19-53;  21-27. 
N.  Y.  Ann.  Cas.  2-278. 
Sabd.  1. 

N.^  Y.^7-360;    51-108;    rS-292: 
94-302;  104-543. 

Hun,  43-433. 
Sabd.  2. 

N.  Y.  42-83;  43-71;  50-1;  54- 
276;  59-176;  75-1;  70-284:  81- 
296:  8,3-245;  84-428:  8S-38: 
89-156;  97-370;  105-278;  107- 
61;  113-662;  114-411;  125- 
280;  I3O-0IO;  182-518;  1153- 
433;  158-493;  165-289;  1«7- 
190;  169-118. 

Hun,   10-582;  31-433:  87-102. 

App.  Dlv.  13-557;  20-227;  22- 
104:  24-443;  28-227:  30-510: 
37-524;^  42-479:  44-368;  H«- 
553;  98-.'>01  :  i  12-502;  114- 
107;  119-924;  138-98;  143- 
521;    150-679. 

Misc.  7-24:  O-.'iS;  17-33;  20-28^- 
3O-lfi0.  :i.l4:  50-48;  56-370; 
63-236. 

N.  Y.   Supp.   128-477;  136-98. 

St.  Rop'r.  9-719:  29-660:  39-413; 
46-;-71:  49-422;  59-.'?79. 

Civ.  Proc.  4-117;  9-164;  15-218- 
17-439:  2.3-236. 

Abb.    N,    C.   20-236;  21-467; 
432;  28-267. 
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Sabd.  3. 

N.  y.  100-202;  169-113. 

Uim,  35-285;  66-196. 

App.  DIv.  50-288;  118-467. 

Misc.  12-4. 

St.  Repr.  40-180. 

N.'  Y.    170-42;    201-440. 

lluu.  41-257;  00-507. 

App.    Dlv.    4O-(.40;    60-481;    68- 

31.3;    HO-38;    01-184,    416;    06- 

'2*.):i;    117-ir>L',    811;    110-480; 

127-343;    133-702;    130-928; 

144-429;  140-49;  154-276. 
Misc.  0-308;  30-395 ;  74-521. 
N.  Y.  Supp.  35-962;  61-348;  62- 

391;     73-301;     85-89;     86-321. 

9.J9;    80-206;    102-359 ;    llO- 

17.1;  llCJ-569;  124-410;  132- 

665;   188-497;   140-851. 
St.    llep'r.    12-126;    14-702;    15- 

903. 
Civ.  Proc.  15-296. 
484. 

N.    Y.    50-487;    56-332;    68-304; 

75-567;    04-22;    00-249;    117- 

442;    138-281:    151-186;    163- 

86;    160-113;    170-42 ;    174- 

281 ;   184-51 ;   101-327. 
Hud.     31-598;     32-332;     83-290; 

37-102.  518;  40-60;  41-573:  43- 

514;  74-26. 
App.    Div.    6-172;    8-43;    10-269, 

517;     27-71;     20-572;     30-584; 

31-494;  82-634:  80-22;  47-516; 

52-588;    58-186,     304;    60-527. 

62-192;     68-192;    74-147;    70- 

360  ;  82-544  ;  88-541  ;  100-365  ; 

110-904  ;  1 12-26, 30  ;  1 16-355  : 

117-30.     152:     124-728,     740, 

781.    791  ;    126-389  ;    12O-670  ; 

130-617;      133-155;      1.^^4-57 : 

136-119:    138-2.    8;    140-434. 

580;   148-312;  150-641 ;  154- 

278     945 
Misc.*  0-18*;   13-370:   17-712:  18- 

648;     30-691:     38-361:    34-6;J4; 

8G-91;     43-.SWJ:     45-129,     .326. 

470.   494:    46-175:    50-48 :    51- 

351  :  55-390  :  56-376  ;  57-223  ; 

71-583  ;  73-453  ;  74-245,  521 ; 

78-145. 
N.  Y.  Supp.  84-543:  48-241:  51- 

1014;    61-30;    68-578;    60-952: 

77-518;   81-.5.S9:   85-101.    15.3. 

982;     01-881,     986;     02-725, 

749;     07-829;      100-.'526,     674; 

101-606:  102-3.59,  1039;  105- 

200  ;  107-1060  ;  100-387,  453  ; 

1 15-903  ; .  1 1 8-664  ;     1 20-583  ; 

1 22-509  :     1 25-.-06  ;     1 28-8 1 9  ; 

133-33  :    135-702  ;    136-1065  ; 

187-929;    138-962. 
St.  Rop'r.  7-l.->9:  13-S."2:  17-.3S.'] 
Civ.     Proc.    0-144,    220;    11-4;W: 
.     15-253. 
Abb.   N.  C.  20-222;  23-189;  24- 

107. 


N.  Y.  Super.  67-12. 
Subd.  1. 

App.  Div.  82-547;  08-406;  112- 
31;   lifc4-728.  781. 

Misc.  52-193. 

St.  Kep'r.  5-143. 

Civ.  Proc.  0-144. 
Sabd.  a. 

N.  Y.  07-594;  151-188. 

App.  Div.  100-365;  117-152; 
124-728. 

Misc.   14-557;  80-111. 

N.  Y.  Supp.  86-8;  78-209. 

St.  Rep'r.  38-106. 

N.  Y.  Super.  52-801. 
Snbd.  3. 

N.  Y.  151-188. 

App.     Div.     100-365;     117-152; 
124-728. 
Sabd.  4. 

N.  Y.  07-247. 

App.   Dlv.   124-728. 

N.  Y.  Supp.  65-320. 

N.   Y.  Super.  52-301. 
Sabd.  5. 

N.   Y.  58-237:  120-189;  180-541. 

Hun,  0-329;  51-124. 

App.   Div.  124-728. 

N.  Y.  Supp.  65-321. 
Sabd.  6. 

N.  Y.   182-37,  499. 

App.  Div.  03-408;  124-728. 

St.   UepT.  88-106. 

Civ.  Proc.  6-124. 
Sabd.  7. 

Hun,  35-72. 

App.   Div.   124-728. 
Sabd.  8. 

X.    Y.    168-168. 

Hun    17-547 

App.'  Div.  82-547 ;  08-408 ;  124- 
728. 

St.   Uep'r.  81-137. 
Sabd.  O. 

X.  Y.  56-371;  64-180:  108-452, 
135-239:  151-188. 

Hun.  17-.'»47;  40-2.'>9;  50-590;  68- 
619:  63-.35:  64-22:  70-261;  82- 
366;  87-601. 

App.  Div.  6-54S:  13-278:  35-531; 
45-354:  82-546:  8.^-244;  80- 
440:    101-256:    112-27:    117- 

1.-.4,  843:  12-4-728.  781;  126- 
.380;  130-617;  132-200;  140- 
531;  150-64.3. 

Misc.  5-,->3:  n-l.V>:  lO-O:  13-235; 
30-394;    33-437;    30-111. 

N.  Y.  Supp.  5-135;  15-857;  10- 
SS3:  53-3.30:  54-463.  822:  60- 
820:  62-391;  64-319;  65-321; 
<W-422.  1082:  0O-432:  08- 
104;  110-663;  ll.'>-445;  125- 
3<»t> :  i:{2-(5«;5. 

St  Rep'r.  3-197:  5-143:  6-768: 
12-105:  31-137:  32-.322:  34- 
997;    36-227;    38-870;    40-299; 


( 
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41-106;    48-5S5:    40^644;    63- 
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Civ.  i»roc.  5-139;  d*91;  •-!»»  144. 
Abb.  N.  C.  28-435^ 
N.  Y.  Super.  62-370. 
Daly,   11-113. 
Sub«l.    10. 

Dlv.  82-547  ;  124-728. 

50-48 ;  50-109. 

11. 

Div.   124-728. 

12. 

Dlv.   124-728. 


App. 


87-250 
124-2r>3 
15t-3n 
1T4-281 


isc 
Silbd. 

App. 
Subd. 

App. 
487. 

N.  Y.  130-389. 

App.  Dlv.  i«0-215  ;  2«-.'572;  127- 
150;   147-890;   160-480. 

Misc,  J3-l.«j7,  70»;  .M>-152. 

N.    Y.    Supp.   132-155. 
4HS 

N.'     Y.     83-14;     86-384; 
111-544;       110-35(5; 
134-539;       13»-3iJ9: 
lGO-5;i2;       171-570; 
lHO-3;i3;    lOH-220. 

Huni  32-874;  84-«04;  68-2l2;  «S- 
20t;  t7-427;  Ti>-8U8;  85-602; 
00-593. 

App.  Dlv.  12-iri8;  13-9:  20-315: 
23-590;  29-575;  41-512;  40- 
267:  05-121  ;  00-5U9 ;  «t-70 ; 
74-62  :  73-51S;  rT-017  :  70-42; 
Htt»244;  s-f-377;  87-313;  03- 
404;  08-565;  100-339;  111- 
813;  112-150:  ll3-57;  114- 
424,  745;  110-495;  11fl*-387; 
120-737;  12.%-147.  730:  120- 
500:  127«.J50;  1«0-ft62;  IHl- 
95;  1;I0.1S3:  141-526;  144- 
150 ;  140-8 ;  148-81  ;  l6o- 
430;   153-14:   153-411. 

Misc.  5-58«;  0-59W;  10-483;  17- 
t;02:  21-55S:  2.--551:  2M-15.';; 
30-251.  659:  3B«-6n;  38'-l0;  37- 
708:  38-54:  3J)-527;  41*814; 
45*'87  I    71  •'83 2. 

N.  Y.  Siipp.  4-709:  80-8751  30- 
m:  47-733:  54*.10fifi;  58-87;  04- 
521;  78-008;  70-919,  943;  77- 
2«i2:  78-.^.'?0:  70-280,  303;  82-44. 
SI 7:  84-323.  753;  S7-8TS:  8,N- 
tnO :     0<»-R48.      977  :     04-4 Oi 


1032. 
Pt.     nop>.     15-58^;    21-440:    .'tl- 

27^):    n2«2tn:     .13-200:     30-sr.{): 

3t-214:     38-0.^0:     41-469;     41- 

294:  r.ai-p.7!  ft.-j-adn. 

Clr,  Prdf.  0«-352;  lll-$«<3. 

Abb.   N.   r.   lO-27n;  d'M58:  30- 
428, 

X.   Y.  Ann.   CaS.  10«2t9,  tl. 
ffoiifl.  1i 

N.    t.    nHi«170;    lli-544. 
Htm,  3A-4-d. 


App.   Div.  44-420. 
Misc.  90-49. 
N.  y.  Supp.  46-741 ; 
Civ.  Proc.  18*405. 
Daly.   13-3C5. 
Subd.  2. 
N.    Y.    42-283;    60-438;     74^55: 

88-1B2;        108-445;        111^544; 

150-265. 
Hull,  BB-»556. 

App.  Div.  er-502:  81-386. 
Misc.  20^49. 
N.  Y.  Supp.  45-741. 
N.  Y.  Ann.  Cas.  2^-278,  n. 
sabd.  3. 
X.    Y.    40-410:    88-52;    114-359: 

12a-0:«:      133-661;      16T-3C»1- 

150-265. 
Hull.  31-599;  37-648:  5d<.^56 
App.    Div.  07-73 ;  81-212  ;    148- 

81 
Misc.  8-356;  18-427. 
N.  Y.  Siipp.  2S-(S)3. 
St.  Kep'r.  43-459. 
Siibd.  4. 
^'•,^^.^^53-687;    17-164;    TD-SOO: 

II  un,     22-1446;     33-419;     3a<-568- 

50-3il. 

ic.   20-49;   80-708;  lUkj 
N.   Y.  Siipp.  46-741. 
riv.    iVoc.    14-109. 
Abb.  X.  C.  20-218. 
Daly.   13-805. 
Siiil>d4  5. 
N.    V.  04-4;  88-29;  M-286: 

444;  105-183. 
Hun,    18^141:    33-120:   4»*.a(»7. 
App.   Div.  20-16U;   T7*450.   404- 

128-46. 
MiBC.  23-600. 

X.   Y.   Supp.   1O-B08;  63-4201 
Abb.  N.  C.  10-469. 
0ilbd.  •• 
N.  Y.  28-438J  33-43;  3^-372;  3S- 

35);  4ft-70.s:  4t-4UB;  62-475:  iKt- 

489;   120-243. 


-376. 


f»3-32l:    Ort«-4M.^ 
Mi  so,   38-54  :   66-SS5; 
N.    Y.    Filpp.    10*303; 

130-r'- 


ltta>.440 
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Mf.  Hcp'r.  4O-n0i5. 
civ.  rt-nf.  4-237;  l7»0O. 
Abb.  .^.  C.  ln'-477.' 

Subd.  t. 

.\.   V.  38-21;  50-4.^7:  36-332;  58- 

237:     00-427:     }>0-286:     04-22 

JUI-444:    103-183. 
Ilim,  5-.*in3:  2«*.l09:  41-572;  ?t2- 

307:  00-359. 
App.    Dft-.    ftn-f»4<5:    iiT-r^m:    J*3- 

210;  04-410;  05-434;   1 1)1-802. 


NOTB6. 


1^ 


Miac.   10-6:   Xl-207;  lifc759: 

0^;  89-640;  50-4»;  iniwl9B. 
K.  Y.  BUpp.  d5->942. 
St.  Kep'r.  46-933. 
C!v.  Pl-oc.  t»-58J  »-ft6. 
Subd.  8. 
N.    Y.  40-410;  71-1:  t3-211:   7t- 

171:     Hd«-100;     90*286:     OB-70: 

lot -^28;      12S>*458;      143-065; 

1541^01. 
Hun»  »»*373:  0«-2ei. 
App.    Dit.    73-145:    %'9-41. 
xMlsc.  8*356:   11-207;  tO-49;  40- 

64. 
N.  t.   Supp.  88-695:  45-741. 
St.    ttcp*r.    11-283;    3«-211;    80^ 

279. 
Civ.  Proc.  18-74. 
Abb.  N.  C:  15-432. 
489 
App.   DIV.   111-813. 
Misc.  37-251. 
N.  Y.  Supp.  80*94;  89*698;  98- 

286. 
490. 

N.  Y.   108-443;  184-539. 

linn.  3»-4ly. 

ABp.  inv.  40-526;  t5-518:  ««-S'V. 

W)-550;   110*.67. 
Misc.   M-402:    10^00;    1«*.427:   20- 

40  :  Jt4-48t ;  40-54  ;  46-404. 
N.   Y.   Snpn.  28-778:  45-740:  KS- 

86-41 2  :  f>2-n75  :  D'^-L'ft*? :  lOi- 
186:    131-1026;    137-968. 
f'lY.  Proc,  21-383. 
481. 

N.'  Y.  Supp.  98*286. 
402. 
tttin.  tr*42t.' 

Anti.  Div.  58-298  :  147*.S90. 
Misc.   tt4-3»f):   2t-97;   54-1  r.fl 
N.    Y.    Supp.    H5-S12;    OH- 2 86 ; 

10«*J<22;  18d*l35. 
CIV.  Proo.  19-448. 
4»8. 

App.   t)!v.   »-BnjT:  9O-S0, 
.Misc.  lJ>-2ld:  «i--J6(K 

.\.  Y.  Snnn.  44-410:  47-264:  OO- 
711;  oW-286;  118-716;  140-* 
778. 

riv.  Proc,  10-448. 
404. 

^J.    v.   108-128:   12«-45:   in9-n.l2 

Hmi.  70-371:  77-4!i7. 

.Vpp.  Div.  1-222:  23-305:  58- 
202:  58-350:  66-r.07:  TT'-niJ: 
8rt*.'>16  :  8O«.540  :  1 08*270  . 
11^4-107:  llO-^-^O;  113-Sl: 
1 20- 1 70  :  1 V .-,-' : I.-, :  i  **f>-:\  1 1  ; 
120-.18  :  13B-359  ;  180-811 ; 
iR3-r)44. 


413;    4S-199 


N.  Y.  Supp.  6t.l55:  85-812;  06- 

79-245  :  83-762 ;  92-1052 :  98- 
505;  »7-92-  98-286,  1018; 
118-214;   117-&39. 

CIV,  Ptbc.  19-448. 

X.  Y.  Anu.  Cas.  1-74,  266j  8-386; 
9-409. 
40S. 

S\   Y.  128-49;  :ittO-291. 

Him,  80-20. 

App.  Div.   1-222:   113-81. 

Misc.  7-2;  0-56:  20-40;  30-547. 

N.     Y.     Supp.     45-740;     85-677; 
98-286,  1018. 

St.  Kepr.  34-204;  41-576. 
Bubd.  1. 

N.   Y.  88-258. 
Subd.  a. 

Hun,   47-283. 
Subd.  3. 

Him.  21*-826. 

St.    Repr.  42-694:  62-260. 

Abb.    N.   C.   20-340;  ai«-306;  SO- 
294. 
Biibd.  4. 

N.  Y.  0O-293. 

Hun,  44-348. 

App.    Div.    23*395;   40-526. 

Misc.   24-487. 

X.  Y.  Supp.  15-555;  53-880;  68- 
65. 

Civ.  Proc.  4«i868;  10-99. 
6ubd.  5. 

App.    Div.   28-303;  44-590. 

AIlsc.  36-10. 

St.   Rppr.  28^71. 

400. 

S\  Y.  128-45. 
iltin,  80-26. 

App.    Div.    1-222:  40-526. 
Misc.  20-49:   a4*48t.   ^^ 
N.  Y.  aupp.  45*740;  88*85;  98- 
286. 

tot. 

N.  Y.  87'.600j  lt4».&74. 

App.  Div.  O-240:  20*8:  4t^2oo. 
f^3*L'52  :  1  l7-3r) :  1 1  l>-.M:i;j : 
l3O*R40;     i:ll«l26:     187*«00. 

N.  Y.  Supp.  56-480;  70-30^;  08- 
2s6 ;  10l*1088 ;  115*210 ; 
121-718. 

How.  0-3tR. 

Kt^r^S,  a-15T. 
4  OH. 

N.  Y.  110-34.S:  128-4.1.  n8j  ll20- 
2^7:  i:J6-055:  1 50*44:  it  1-570; 
lS0-li:i3:    198-220. 

ttiin,    70-233:    tt-l03;    fO-.-.4n. 

App.  Div.  tf*2^8-  13-0:  ■li^'2n 
20-110.  215:  ai»-50(M  42*4.-1 
4:$-5(U):  82-wO:  M4-?.t7.  VAO 
03-3i:i ;  Or»-4R4  ;  107-1.17  . 
1  OO-i-  no  :  n  i-4  IJ  4 .  7  J  •] :  I J  H- 
405:  mi-ftst;  iliO-7:U:  12II- 
46;    125-730;   l;i2-5;it  ;    UW- 
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r 


NOTBS. 


1^ 


675;  144-1. -iO;  146-8;  147- 
149;  148-80;  160-480;  1S3- 
14. 

Misc.  5-588;  6-393;  9-oOS:  lO- 
327:  13-137;  22-279,  263,  430; 
27-203:  28-153;  30-059;  32- 
284:  37-768;  41-313;  42-30; 
44-16;    59-152;    66-110. 

N.  Y.  Supp.  20-934;  30-8(10;  48- 
821.  10i2;  50-927;  64-520;  76- 
942;  84-753;  87-878;  88-700; 
94-954;  96-639,  iM6;  97-673; 
98-:»86;  101-1018:  107-S83; 
110-374  :  116-1115:  120- 
437;  128-798;   137-1032. 

e5t.    Rep'r.    14-000;    15-587. 

Civ.    I'roc.    14-365;    21-388. 

N.  y.  Ann.  Cas.  1-266. 
499. 

N.  T.  107-61:  108-12:  114-359; 
ir9-348;  122-631;  124-24,  108; 
128-58;  129-237:  13:1-407; 
136-655;  141-199;  150-44;  172- 
471  ;  180-333  :  186-18  ;  198- 
220;  200-21. 

Hun,  72-392;  76-223,  544;  77- 
103:  78-442;  79-540;  81-21; 
82-3(W;  85-173.  509;  86-307; 
87-426;  90-593:   91-612. 

A  pp.  1)1  V.  2-83,  288;  6-548;  8- 
:J35;  12-168;  13-9.  337;  16-452, 
625;  18-56*?;  20-116.  lOi.  215. 
23-590:  24-444:  33-41;  39- 
418:  48-560:  44-162;  67-73, 
439;  73-142:  79-42:  80-343;  83- 
216  :  84-43<»:  89-585  :  f>3-::2l  : 
95-434 ;  107-137 ;  109-559 ; 
111-813;  112-l.-i9;  114-424, 
745;  lH»-405:  119-387:  123- 
46:  132-.537;  13:<-075;  138- 
561;  141-526:  144-1."'.0:  14<J- 
8;  147-150,  390;  148-80; 
160-430;   158-14.  411. 

Misc.  5-588:  6-80.  3U3:  8-476:  9- 
598;  10-6;  13-71,  137;  16-5,30: 
17-697;  18-11.3.  175;  22-279, 
283.  436:  23-600:  28-11 S;  30- 
659;  32-284:  37-768;  41-;n4; 
42-.30:  44-16:  45-:{7  :  5<l-72  ; 
59-152;  62-57;  66-110;  68- 
382. 

N.  yTsiipp.  29-934:  30-.->67.  8(50. 
904:  45-04:  4M-S21.  1072:  5<>- 
927:  56-.33S:  6O-C»09:  64-520: 
74-6.-)6:  76-942:  82-44^.  84-75.^; 
85-654:  87-87S:  SS-7(M):  SO- 
693  ;  90-848  ;  94-954  ;  95-36  ; 
96-:{66.  046:  97-073:  1«1- 
1018  :  1O5-1100  :  107-S8:5  ; 
110-374:  116-1115;  120- 
323.  437:  123-294:  125-4; 
1  ai»-440  :  1  '47- 1 50  :  1 28-708  ; 
132-155,  285):  133-118;  137- 
9(58.    10.32:    138-541. 

St.    Ui'pr.  60-7.".6. 

CMv.   Proc.   14-100.  246,  297. 

N.  y.  Super.  57-28. 


500. 

N.  y.  130-511;  166-256;  1S4- 
119  ;  191-461 ;  194-476  ;  aOO- 

291. 

Hun.  '  2S-*586;  32-413;  33-143: 
56-333:  71-525;  92-2. 

App.  Dlv.  20-12;  30-573;  &7-21I; 
W-100;  61-66;  67-411;  <»-28u; 
74-44;  76-367;  77-314.  416;  i*0- 
150;  84-306,  439;  85-1U8:  84»- 
548;  87-313.  494;  88-182,  4^7: 
91-304;  93-308;  95-164;  »7- 
642  ;  lod-352  ;  104-21  ;  lOO- 
559;  116-857;  117-526,  834; 
1  18-01  ;  1 19-480  ;  l2«0-24^, 
661  ;  122-600  :  12:)-809  ;  i:£4- 
532.  577;  126-676;  i:«T-342: 
128-11)1:  132-194:  133-351*: 
135-499;  137-192,' 234,  714; 
140-146  ;  141-661  ;  14S-74S  ; 
150-660;   163-58;   154->463. 

MlKO.  6-305;  7-321;  11-80;  12- 
631;  19-400.  426:  22-27U.  2>i»: 
25-13;  30-155:  31-378:  a2-ii;4. 
661;  33-125.  572;  34-50.  89,  310, 
468,  628.  693;  36-318:  ;M»-2r.l: 
37-158,  197,  252;  38-294:  3©- 
545.  635;  40-552;  41-.314:  42- 
76,  2*1 4  :  45-324  ;  46-30O.  303, 
404,  446 ;  47-109.  238  ;  34*- 
472;  59-223;  €18-259.  437; 
70-363. 

N.  y.  Supp.  83-714;  48-789;  4»- 
401,    4tio;    53-662.    828;    6S-4T9; 
64-494:     65-119:     6.H-325:      <». 
1116;    71-144;    72-641;    73-641; 
74-661.     837;     75-291;     7T-22a 
896;   79-245;    80-518,    552,    f:i5: 
82-.5.31;    84-323,     084;     8S-1S17 
88-528:    90-298:     91-828:      93- 
675;  93-189.  334.  480;   99-368: 
98-232  :      14M^- 119:      1 02-64  7  : 
1  o:i- 1 026 ;    1 O7-490 ;    1 08-,<i,si  • 
110-413;      112-650;     113-214: 
115-141:     116-456.     603.      947; 
117-.330.    9.35;    119-297;    121- 
1048,       1109:       122-41.       300; 
1 23-240  :     1 28-892  :     1 36-2r»«  : 
137-1043;     138-.387;    139-r».H; 
140-183. 
•St.    Hepr.    1-.527;   8-.501:    45-C3a 

Civ.  Troc.  5-170:  6-41:  9-81. 

Al.h.   N.  V.   18-1.51:  24-156. 

N.   Y.   Super.  59-420. 

N.  Y.  .\nn.  Cas.  8-389;  9-242,  400; 
10-173. 
Snb«1.  1. 

N.  Y.  45-4(>8:  47-430:  74-61:  94- 
320:  98-511:  101-348:  1 16-151. 
624;  115-650;  124-536;  142- 
134:  170-1. 

Hnn.  24-.348:  83-.367.  545;  49- 
240:    4;i-.309:    59-1.36:    7.H-.M. 

App.  DIv.  5-129:  13-183:  17-329: 
24-1.53!  26-3.55:  52-437:  «5- 
175  ;  80-5 ;  129-15 ;  141-001  ; 
150-080. 
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Misc.  11-C22;  10-631:  17-33:  ;:2- 

538;    88-204  ;    «a-18'J ;    «4-4.J. 
N.  Y.  Supp.  at>-270:  82-794;  «*- 

682;    72-641;    110-578. 
Bt.    Rep'r.    1«-177;    24-418;    37- 

643;  49-88:  67-247.  584. 
Civ.  Proc.  4-9.  342;  5-374;  0-97; 

14-444. 
Abb.  N.  C.  l»-260.  270;  23-401. 
Snbd.  2, 

N.  Y.  47-487;  60-19;  75-511:  81- 

468;     143-167:     154-288;     157- 

214;  167-183;  168-117. 
Hull,    43-525;    50-24U;    70-23. 
App.  DIv.  11-99;  48-557;  58-190; 

HO-2;  84-106;  124-783;  127-» 

343  ;  129-15. 
Misc.  20-50;  22-581;  24-555;  25- 

10. 
N.  Y.  Supp.  6-501.  659. 
St.     Rep'r.    4-128:    7-93;    11-80; 

36-915;    39-142;    46-536;     53- 

438 
Civ.  Proc.  15-213. 
Abb.  N.  C.  18-377. 
N.  Y.  Super.  49-205;  5O-I05. 
N.  Y.   Ann.  Cas.  10-361. 
501.  , 

N.  Y.  47-426;  53-240;  55-619;  67- 

103;    07-48:    80-162,    5<i0:    87- 

501:    88-258;     S9-49S:    97-410; 

107-40;  110-55:  122-367;  124- 

108;     128-03;     131-149;     132- 

475.      522;      137-240;      143-544; 

1 55-4ai ;      1 05-255  :      1 66-256 ; 

186-364  ;     200-290 ;     207-349. 


86-276;  88-258;  92-396. 
App.  Uiv.  4-424:  12-81:  15-104; 
17-248:  18-566;  23-395;  25- 
20S:  26-554:  27-610:  40-626; 
44-5a3:  47-53:  49-.-i86;  50-13H, 
317;  51-49;  52-251;  57-211; 
58-252:  67-412;  72-213;  78- 
38:  80-150;  81-386;  82-200, 
624;  84-2;i0:  86-387;  91 -SS.-^: 
98-575  :  100-413  ;  105-271 ; 
113-602  ;  1 16-721 ;  118-207, 
407.  411;  124^-r.OO:  124-78;?; 
129-693:  130-345:  131-380. 
919;  132-538;  137-192.  232, 
239.  474.  7ir:  i:W-103:  142- 
519:  143-739;  144-4:U;  145- 
213  :    146-541  :    150-558. 


33-758;  34-50.  5S8:  35-10-': 
42-661:  44-.->6;  45-,349;  47- 
611:  49-00.  90:  54-594:  56- 
164:  60-247:  67-256  ;  68-693  ; 
70-363.  425  ;  72-845 ;  79-241, 
424. 


N.    Y.   Snpp.  6-549:    15-55r.:  2.«- 
871;  33-50:  46-34;  47-717:  4S- 


542,  «12;  73-641;  76-191,  871; 
80-552:  81-381,  452,  1052;  83- 
700;  »6-«43;  90-344;  91-179. 
fiiU  :  94-456  :  941-716  ;  98-772  ; 
lo:j-554,  eS73;  104-1118;  105- 
119;  113-573;  115-273;  116- 
iiio:  1j60-4:>1  ;  121-825. 
1048;  122-41,  369;  123-240; 
128-892 ;  131-267 ;  135-44 ; 
139-844. 

St.    Uep'r.    12-507;    15-135;    23- 

350;    ;<8-446:     34-631;     39-aSl: 

41-577:  43-^71;  44-252;  54-89; 

67-247. 
Civ.    Proc.    10-189.    236;    18-90; 

19-58;  21-82, 
Abb.  N.  C.  23-60.  268. 
X.  Y.  Super.  59-864. 
Daily    Keg.    33-1421. 
N.    i.  Auu.  Cas.  9-242;  10-^61. 
Sukd.  1. 
N.    Y.    56-420;    61-226;     82-271; 

84-272;  93-552;  118-258;  128- 

295;  131-72;  132-472;  143-547; 

144-44;    155-171. 
Hun.  22-52;  33-465;  37-387;  44- 

10;     50-589;      52-226:      65-77: 

07-142;    72-463;   81-420. 
App.    Div,    30-477;    38-550;    49- 

L'90;  07-410:   73-40;    76-519; 

120-500;  124-783. 
Misc.    10-120,    223;    16-341;    21- 

512,  713;  27-147;  33-428. 
N.    Y.    Supp.    31-7:    62-387;    56- 

426  ;  64-156  ;  78-600  ;  87-717  ; 

96-403;  130-315. 
St.    Rcpr.    14-97  ;    17-181  ;    19- 

486  ;  :W5-27S  ;  38-477  ;  39-171  ; 

49-299;    53-438. 
Civ.  Proc.  4-367;  8-120,  335;  15- 

53,  236. 
Abb.  N.  C.  15-177. 
N.  Y.  Ann.  Cas.  5-238. 
Solid.  2. 

N.   Y.  50-17:  82-10;  84-272;  89- 

508;  164-119. 
Hun,     40-497;     43-525;     44-343; 

53-62({:  55-264. 
App.     Dlv.     5-517;     58-345;     72- 

213;    84-230;    118-776;    132- 

277. 

Misc.  7-152;  14-485;  16-341;  17- 

353  •   64-14 
N.'y.'  Supp.    67-956;    108-698; 

117-20:   118-799. 
Ft.   Rop'r.  39-313:  43-155. 
Civ.  Proc  7-291  ;  10-69  ;  11-210. 
Abb.  N.  (\   15-342;  20-222. 


r,oa 


N.  Y.  1O7-40:  155-404;  186-364. 
Hun.     42-28JI:     50-240-     85-414; 
92-301. 


lOll 


NOT0S. 


App.  Diy.   

tf02;   131-381); 


1(Kp194;  82*624;   113* 
, ^1-381);   132-277;  13e- 
406;   iS7-237,   715. 
Misc.  12-57;  17-569:  20^504;  89- 

576;  U4-48;  70-425. 
N.    y.    «upp.    6-.540;    33-50;    4»* 
972;     HI -1052;     M-568 ;     98- 
772;    121-180;    122-41;    12«^ 
974;  188-.139. 
St.    Rep'r.    2-1-018;    42-694;    45^ 
490:  60-677. 
Mbd.  1. 
N.  Y.  855*270;  1B5-672;  159-548; 
1.W4— 1X9. 

Hun,     26-867;     35-339;     40-187; 

68-626;   85-502;   «9-92. 
App.    Dl?.    16-601;    32-492;    77- 

254  ;    110-672  •    132-277. 
Mtec.    tO-222;    12-108  ;*  21-717: 
^       64-387.  * 

N.    Y.    Sapp.    2«-1060;    80.1058; 

48-140; -t9-208;   117-2G. 
St.    Rep' p.    12-507;    23-356;    27- 

aSO:   88-162. 
Civ.  Proc.  10-84. 
Suhd.  2. 
Hun,  24-97;  78-20. 
App.    Dlv.    26-205:    82-153;    92* 

165;    144-439. 
Misc.   14-484;  58-459. 
N.    Y.    Bunp.    35-690;    86-1121; 

108-1042. 
Snbd,  8. 

N.  Y.  92-76;  124-24;  139-534. 
Hun,  40-497. 

App.  IMv.  182-277  :  144-4.37 
Misc.  13-41;  23-247:  24-578. 
^\^.-.,^J'^^-     229-66;     117-20 

Civ.   Prqc.   10-8C,  236. 

Abb.  N.  C.  26-293. 
608 

N*  y.    200-292. 

Hnn,  18-461. 

Misc.   12-197. 
^  Abb.  N.  C.  16-17Z 
504. 

200-292. 
12-197. 
Supp.    120-431. 


16- 

42«:. 
5r.l; 
34- 


^^Ji:  P'Y-  4-*»:  8T-ai9:  88-377 
83-454;    87-6X0:     44-^3915^ 
357;  <K>-60:  78-112;  7T-416:80. 
150;    lOJi-279.    2Hlt ;    lia!^. 
119-480;    124-5  7a;     I2S-.435; 
127-342;     128-473;      l^ftlie 
iaa-363;    137^629;     131^1 
144-518;     1*0-124.  ''-^*» 

Mlw.  9»,3Q8;  lOrgO^:  14-332: 
275.     624:     19-3,     16.     4^ 
gO-300;  22«oai:  26*10.   13. 
2e.({8a:    80-15u;     33-i25; 

50,    589;    a5*$fi0;    87-252;     

547,   635;  44-208;  5«-ld7 

N.  J-  >JUPP.  29-:}<J3:  ao-309.   947. 

53-826:  56-:$58:  67-l.Vi-  :iK- 
826;  89-132.  728;  71-:i44.  7Z 
402;  79-S12:  iS^'Jo!  615-  iSl 
1052  :       163-1026  ;       1 12-83ii  • 

iia-ii4;   114-226;    115-T41: 

121-1109;   125«431. 
St.  Rep'r.   12-506. 
Abh.  N.  C.  29-20a 
N.    Y.   Ann.   Cag.   1-72; 
38(!;  8-409. 
508. 

N.   Y.  109-329. 

Hun,  62-553;  74-12$, 

App.  niv.  52-449;  63-61:  TT-416- 

15(;:     107-10;     li3-6au.     S-M 
125-435:    128-345.    847:    130- 

^  316.  566:  144-518:   163-64? 

Mlac.     14-322;     19-400;     26.245 
30-43,  48;  33-132;  34-5S8     35^ 
«J^"^j.4i-»14  ;  4«J.14«  ;  StL^: 

N.  Y.  SupD.  81-155:  65-6Q-  OS- 
73;  67-f024;  W-369:  Tl-144. 
348:  79-312:  88-762  ;  ftT-4Q4- 
92-10'>,5.  1052:  112-748-  I2I: 
735  ;    <2f>-4»l  :   138-720  ' 

01  r.   Vroo.  28.1N7. 

Abb.  N.  i\  81-66. 

.  Ann.  Ops.  1-79. 


K-63:  8- 


N.  Y. 
Misc. 
X.   Y. 
605. 

N.   Y.  59-574. 

App.  niv.  25-208:  119-087 

Misc.   26-122;   49-99. 
.  >f-   Y.   Supp.  56-1100. 
60<L 

Hun,  41-278. 
App.  Dlv.  14-483. 
Misc.  8-150. 

St.   Rep'r.  4-674. 
507. 

N.   Y.   107-85. 

*^*i%^A"J2^!-J''^-"'2.   SO;   79-571; 
144-518;    150-124. 

1612 


N. 
509. 

N.  y 
Hun. 

App. 
Misc. 
\.  Y. 

K.  y. 

A 


pp. 
610. 


200-291. 
22-,')86. 
Dlv.    137-909. 
12-197 

Supp.  121-1048;  18^421. 
Ann.  Cns.  2-S81. 
Div.   114-608. 


N.  Y.  Supp.  00-1003. 
SI  1. 


N.   Y. 
Hun. 
Apn. 
6o;t 

MiKC. 
N      V 


186-458, 

25-;>77:  68-^91^ 
Dlv.   49-334;  ob- 
;   130-560;   137 
15-124:   54-73. 
Supp.     418-575 


f-500; 
-400, 


? 


115-34 
132-3)i; 


>. 


86-528 

iai»7i8 


1 04-404 

128^707 
Civ.    I»roc.    19-373. 


67- 


^-.sK^  ^n 


^':« 


144-;il6;  i*»-i-' 
\x  »-*":  '•■'''  '* 
«-t   la*:   !»■•  '■'  ■ 

jiV;  »^ 

M3,  "■,f"^!r- 


l"tt''«Ml, 


UuD,  25-ZTT. 

App.  DlT.  «ft-3B4i  114-B03. 

"eek.  Dig.  Itt-aU. 


App.    DtT.    It4^03. 
lllBt.    74-482. 
N.  Y.  8upp.  89-1003. 
SI  4. 

N.  Y.  i»»-aiei  iio&-2ei,  sea. 

Hun,  H7-240. 

App.  Div.  21-':  32^76:  sn-tas: 
U3-t:!l;  100-35^1  H*-6m: 
ll&>STet  187-314;  t3H-4:iK : 
141-427;    141-«lu. 

UlfC.  I*r224  J  11-B5  i  la-481  i  40- 

B7fi;  o«.r(]. 

N.  T.  Supp,  1M.SG4:  SS-SUi  9»- 
1047;  4*-264;  48-30:  Sfl^QTB: 
81-R2S:  fla^T3<;:  jlli^lOll  : 
11«-0»T;  12:i-20,  800;  IM- 
2B.  723.  817. 

St.   KepT.  4-127. 

Civ.  Proe.  ID-es,  BIS, 

Hon,  K4-211:  0O-48. 
BIS. 

S.  Y.  is«.2BT:  19S^4M;  aoo- 

2BI. 

HuQ.  89-370. 

App.     DlT.     HB-IOS:     la^-^Si*; 

141-910;    142-4S2;    14»-:>3G. 
Mine.  0X>I>1. 
N.    y.    Supn.    ««-IlJ3:    fm-.->64; 

lIK-IOll;    128-SOO;    l»a,r7^:t. 

817. 
Civ.  Proc.  1-304, 
BIO. 

N.    Y.    I2S-6G01    ie»-2I9i    I«»- 

Jliin,  78-80:  74-424;  TB-SSO;  e«- 

App.  DlT.  19-470;  Bl-007;  71-37: 
»(4.4)(0:    a*t-M;    87-2)11:    93- 


w  ■■ 


ill-:',n!i; 


S2::  .     l-jr.-TIn;     I3ttr:i 
IBS  ;  iai>-aaii ;  184^74 
civ.    Proo.    ttt^W,  SB. 

Abb.  w.  C.  ai.iii 
How.  ea-Hix. 

017, 

N.  Y.  SI..851. 

N.   t.  BupeP.  40-21, 

Wwk.   Dfi.  8-874. 
SIN. 

Htm.    Vi.>MD;    SS-aai; 
w*-n94. 

Apj)_.  IHv.l»7-150i  mi-! 

N."t:'  Supp.  34-801 :  88. 


N.   Y.   m-BTO;  ias-188:   1 

4Sa:  lS4.1iO. 
Hun.  82-342. 
App.  Ulv.  11-9H:  89^18:  40. 

ttiuaOS:        t4B-4e;        11D<I 

ia7-ir.ii;     i;iO-«:i7;     131- 

182-400;    14e>Q64. 
Misc.  11-218:  13-137;  14-80: 

flL'4.  tl211 ;  :ili-.vjl) ;  4n-237  ; 

JG4:  60^901 
.     ._._„,    HX-tnOS: 
,b;   111-3-.4;   IIM-TOO. 
y.  Super.  Sa-305. 

Bsn. 

M.  Y.  ST-40:   ia8r291;   !«»-! 
App-     Ulv.    HH-aU:    88-160; 


V.  Bupp.  Jt8.2» 


««-3(e;  T»-W;  7«-57i  78. 
BB-M;  S7-34a 
App.  niv.  3S-18C,  SOS;  40- 
4B-422:  BK-234:  B0-.-2:  «)1, 
73-,30ll;  lun-&B;  10H-S1T;  1 
J.10;  IIVHBI  :  1 1«-82  :  l 
;tS2,  -ini :  i»44ri'J:  isO' 

1S».31«1    l-»n-4T7.   BlTi;    : 

833:   11M,U3U. 
UIhc.   aM72;   tUt'^f):   »T'>12f: 

HIS:  W'fi^2:  60-330:  T4.> 

77-282, 
N.  V.  C^iipp.  MI-ITO:  nfl<«n2: 

Dill;     9ti>432:     (M^-KOO;     (If 


;   1S4-87;   18»t2S7 ; 
140>18S. 
OT,  8.176. 


217  I  llH-157. 

aim,  4«-);  (11-241..    ._  

450;    7,1-SOt    SS-MO;   Rtt.* 


135.1891    ' 

I;  (11-248:    W-.^'iS; 

-80:    S2.:»0;   ftast 

App.    Div.    lOf-aeS:    IM>1ti7: 

iMO;    23-212:    30-SH7:    »t' 

38-102;     40-439:     50,r>83: 

3W:   0«>49>.^^:   ASCIIS; 

?wa 

nifl- 


480:^  Htt-y2:  »5-m:  i 

m-niit  i4Bw-.7ii 

uoi ;  f8i-:.oo. 

MfBi-.    7-rii2;    i»-!~      " 

47;  iR-eo;  ir-i 

ni  ;    07.572. 


IB.-4^ll; 

n-^a\ : 


NOTBS. 


N.  Y.  Supp.  48-531.  1054;  51-967» 


6r»8:     »O-:{40;     »7-744  :     115- 

1011 ;        1260-723  ;        139-879  ; 

137-902. 
\.  Y.  Super.  69-141. 
N.  Y.  Add.  Cas.  S*62. 
R23. 

N.   Y.  103-;M2:  131-490. 

Hud.  33-238:  «»-37. 

App.     IHv.     117-471;     124-784; 

1  JtH— 713 
Mls'c.    H-r.49;    «»-288;    4H-494 ; 

54-249. 
X.  Y.   Supp.  29-787:  34-784;  CO- 
SOU:    9iK-niO:    102-626;    104- 

307;    123-762. 
Civ.   Proc.  O-30;  14-3. 
Abb.  N.  C.  21-214. 
524. 

X.   Y.   110-150. 
Hud.  40-397. 

App.   DIv.  84-306;   99-247. 
Miso.  20-202. 
N.   Y.   Supp.   H2-642. 
riv.  Proc.  14-448;  21-28. 
Abb.   X.   r.   14-36. 
Dem.   2-429. 
025. 

Hun,  33-152;  01-49. 

App.      Dlv.      80-502;      114-285; 

121-0:{5;    137-879. 
Misc.    29-573:    32-107.    429;    40- 

200:  43-500;  49-306. 
N.  Y.  Supp.  05-428;  00-745;  83- 

1010;    89-525;    99-769;    lOO- 

;j(i:{;  i3o-87:J. 
St.    Kep'r.    39-825. 
Civ.  Proc.  7-447:  8-443;  21-60. 
We«'k.    IHg.    23-286. 
N.  Y.   Ann.  Cas.  7-874. 
Snbd.  1. 

NY.   133-278. 
App.  Dlv.  47-:i02:  117-124. 
N.   Y.   Supp.   102-886. 
Subd.  3. 
Hun.  24-348:  27-370;  41-59;  40- 

39S;  74-347. 
App.  IMv.  84-306;  145-571. 
Misc.     18-628;     20-202;     27-496; 

31-275. 
N.  Y.  Supp.  55-1004:  58^11;  04- 

42. 
St.   Rep'r.  2-276. 

Civ.   Proc.   11-5;  15-264;  19-243. 
Abb.   X.  C.  20-4. 
Daly,  13-36. 
520. 

X.    Y.    54-574:    94-574:    11O-1.50, 
Ilnn.  25-158;  27-369:  41-58;  49- 

471:  01-49. 
App.     Dlv.     44-31:     52-4S2:     99- 

247;    114-L'85:    137-870. 
Mlsr.    7-.?fin:    17-730:   24-.52:   .12- 
107;  43-5S9:    19-306:  tM>-:{5T. 


X.  Y.  Supp.  00-407;  6S-114,  4Zi; 
89-525;  99-769. 

IMv.    i'ruc.   9-76:   14*443:    11^241. 

Abb.  N.  C.  ao-2. 

Week.  Dig.  15-211. 

X.   V.  Add.  Cae.  7-«74. 
527. 

N.  y.  20O-291. 

Hun.  33-143;  73-211. 

X.   Y.  Supp.  48-8C6; 

How.  07-230. 
528. 

X.   Y.  62-596;  74-807. 

Hun.   13-:494;  26-151. 

App.    Dlv.   62-482. 

MiKc.  3(»-60:  4.S.495  ;  SS-534. 

N.  Y.  Supp.  69-1010:  a2.«83; 
96-010:    196-943. 

Civ.   Proc.   0-117. 

Week.   Dig.  22-188. 
529. 

App.    Dlv.    138-718. 

Hun,  05-37. 

Civ.  Proc.  O-80. 
530. 

Hun,  20-335. 

Mlse.   Il-(i47;  50-47;   03->422. 

N.  Y.  Supp.  97-829;  ll«-047: 
121-1013. 

Civ.  Proc.  0-412. 

Abb.  N.  C.  18-363. 
531. 

X.   Y.   84-493;  97-272;    120-23. 

Hun,  27-515;  28-215;  40-47;  49- 
233:  59-5;  O1-210:  Tl-25ti: 
72-442:  76-428:  »--fi-359. 

App.  Dlv.  3-l8vS:  21-23U:  Sa-T-tT... 
37-534:  04-015;  05-162;  OH- 
483;  09-143;  73-319,  509;  74- 
74;  77-318;  83-68.  629:  88- 
183.  237;  m>-256;  114-113; 
110-133.  350;  119-427;  lau- 
642;  l.r-8-848:  i:«8-7S7,  898; 
140-839;  140-4(J9;  14H-6:M ; 
153-58. 

Misc.  lO-S;  15-415;  22-145;  24- 
378;  30-301;  3<l-838;  3»-424: 
44-165:  45-202;  47-6;  49- 
321  •   03-254. 

N.  Y.  Supp."  18-558;  47-009;  49- 
937;  72-248.  593:  74-931;  TO- 
672;  77-251;  80-21:  82-490. 
493;  85-428;  88-966;  80-794: 
90-940;  91-872;  98-^-1:  09- 
681;  1O1-004 ;  115-124;  1 lO- 
720;  121-424;  123-12.  431: 
125-803  :  129-877  ;  131-271 ; 
187-1043. 

St.  Rep'r.  12-71. 

Civ.  Proc.  14-57,  99.  167.  252. 
274:  15-24.  134.  182:  19-71.  72. 
74,  207;  21-89.  304;  23-287. 

X.  Y.  Super.  56-150. 

X.  Y.  Ann.  Cas.  0-21.  221. 
532. 

X.   Y.  114-.'>18;  13.1-247. 

Hun.  47-281;  75-428;  9O-5S0; 
91-IS8. 
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App.  Dlv.  16-187;  20-5;  »7-414; 
53-87  ;  5«-382  ;  »«-171 ;  luw- 
«02;  11H-4IJ1;  140-42J. 

Misc.  i«-r.«j.  no:  '^ii-2\in;  34- 
2:^4;  «O-630;  «1-111'. ;  71-28; 
7:2-382. 

N.  Y.  Supp.  30-34G;  55-1040;  5<»- 
1093;  Utf-1127:  »0-962;  OS- 
OS;  104-33;  1112-1111;  125- 
352:    127-184. 

St.  Hep'r.  25-316. 

5:13. 

N.  Y.  101-334:  133-246. 

Hun,  13-288;  72-400. 

App.    Dlv.    15-;i84;    34-132,    257; 

37-575;     42^248;     43-557;     5H- 

298:     70-435:     K3-550 ;     117- 

457;    119-575:    123-12;    137- 

604;    141-457;    148-46;    151- 

490. 
Mi.sc.  11-47:  14-a50:  15-029:  20- 

009:     22-276;    24-227:     26-231; 

40-107;    44-219;    47-416;    50- 

505:   57-640;  «N-.H82. 
N.    Y.    Siipp.   54-527,  629:   55-7;^ 

50-19;  e4-2lK):  75-484:  K2-15:: 

H8-1044  ;     lO<^406;     102-544 

104-100;     107-452;     10H-8S3 

113-097:     122-306;    126-201 

132-1053;    138-177. 
St.  Rep'r.  4-36. 
Abb.   N.   C.  O-301. 
How.  6-272. 
Week.   Dig.  12-346. 
N.  Y.  Ann.  Cas.  10-425. 
534. 

N.   Y.   70-397.   564;  85-384;   113- 

662. 
App.  Dlv.  34-1.'?l:  38-36:  SO-'IO: 

40-172;     135-.374;     130-708; 

142-79. 
»ns<'.     11-130:     20-242;    24-380; 

40-307;  50-281. 
N.  Y.  Snpp.  31-1021:  45-794:  46- 

528;    .^4-629:    100-466;    112- 
1107:    120-307;    124-401. 
Civ.  Proc.  7-219;  14-138,  428;  15- 

332 
Daly/  10-344. 
535. 

N.    Y.    60-122:    75-4^5:    77-182: 

81-246;  87-281;  118-179;  177- 

136:   104-312.  321. 
Hiin.  16-569;  23-200;  73-fr4;  86- 

482. 

Dlv.     16-82.     271:     22-404: 
U-91;   26-74;   30-518;    52-449: 

67-.=»08:  72-1*54:   74-?^0.--   70-4M: 

81-153:  86-.ni6;  100-853;  111- 

482.     4«»:     120-.575:     124-777 

135-360;   140-314. 
Misr.    14-.S32;   37-.506 ;   41-356; 

4«{-487  :  55-571. 
N.   Y.   8iinp.  6.%-73:  7.^-1034:  76- 

429  :  77-507  :  S3-762  :  84-764  ; 

1MI-S22  ;     07-008.     Oil:      104- 


1081  : 
125-212. 


100-238 


120-384 


St.  Uep'r.  12-649. 
Civ.  Pi-oc.  8-183. 
N.  Y.  Super.  52-302. 
536. 

X.  Y.  03-515;  140-476. 
HtiD.  23-50;  25-408;  70-563. 
App.    Dlv.  4-115;   16-82.  83:   18- 

148:    44-324:    48-293;    52-449 

66-250  ;        80-292  ;        86-516  ; 

140-314;   146-397;   148-484. 
Misc.    10-678;    14-332:   42-70. 
N.    Y.    Supp.    60-619:   <W-73:   73- 

23;     80-225;     83-762;     105- 

416;   125-212;   132-968. 
St.  Rep'r.  2-84. 
Abb.  N.  C.  31-56. 
How.  67-447. 
N.  Y.  Ann.  Cas.  1-276. 
Law  Bull.  4-81. 
537. 

N.  Y.  74-88. 

11  im,   21-332:  58-375:  88-601. 

App.     Div.     27-20;    82-171;    35- 

406;     86-579;     61-64;     67-501; 

70-412  :   82-101  :  tli>-bl4  ;  1 18- 

7;  120-677;  123-800;  134- 
759;  138-88;  142-70;  143- 
144;  144-551;  146-321;  140- 
273;    155-119. 

Misc.  6-439;  13-193;  17-33;  20- 
142;  26-489:  37-51;  30-545:  41- 
313:  43-417;  54-144;  56-;J6r>; 
65-579;  67-228. 

N.  Y.  Supp.  50-108;  52-0(>5:  5<J- 
614;  57-473:  60-1115 ;  105- 
278;  115-141;  124-473;  130- 
781;   183-704;   140-47. 

Civ.  Proc.  10-359. 
538. 

Hun,   76-574;  88-601:  02-2 
App.    Dlv.    4-423;    .30-425; 

64;    12:*-800;    134-759;    146- 

321;   155-122. 
Misc.  5-510:  25-12;  84-693;  41- 

313;  43-417. 


«'• 


1   - 


N.   Y.   SupD.  53-770:  56-614 
1011;    115-141; 


n. 


IIO- 


1115; 

451. 

Civ.   Proc.   14-224:   10-375. 
N.  Y.  Ann.  Cas.  0-169. 
530. 

N.  Y    141-84. 

Hun.*    50-137;     60-413;     70-4.SS 

80—11    572 
App.  Dlv.  16-609:  2.3-27:  .3.3-17 1-. 

45-98  ;  87-465  ;  07-136  ;  102- 

584;   108-99;   112-15. 
MIhc.    7-:^75:   10-633;    12-80:   24- 

388:    48-212. 
N.     Y.     Supp.     48-383;     02-924; 

08-53. 
riv.   Proc.   14-130,  283:  15-56. 
5M». 

N.   Y.   111-84. 

Hin.  70-4SS:  80-11. 

App    Dlv.  87-4G5  ;  07-136  ;  108- 

00:    112-1.5. 
Mi.sc'.    10-054:  24-388. 
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N.  Y.  Sapp.  08-63. 
Civ.  Proc.  15-36. 
641. 

N.  Y.  141-84. 

Hun.  8»-ll. 

Add.   Dlv.   18-108:  ftft-j27:  46-08; 

8T-420,  466;  111-37C 
Misc.   r-375;  24-388. 
N.  v.  Supp.  5^-401 :  Sl-299 ;  OT- 

905. 
Civ.  Proc.  14-130. 
648 

'  Y.  188-188 ;  1»4^802. 

Uiii.  44-5d0:  ao-244. 

Apj 


g; 


tl5-,34S :  llt«47l  ;  liT-440, 
809:  128-094;  1.10-21;  1BB- 
302;  i:i7-.398:  14a-»0 ;  l4t- 
874;  164-828. 

Mls<-.  8-99:  14-182:  Jia*445:  ««- 
2fi8:  3T..^0:  41-558;  68-637; 
68-260  ;  64*302  ;  6T-584. 

N.  Y.  Bupp.  2S-1006;  48»788:  63- 
6r)4;  66-480;  6H-822:  «.i-729: 
TO-1011;  86*1 14  s  80-216:  07- 
270;  OH-53.  83,  138;  100-1029; 
loa-679,  620:  103-T7,  10116; 
111-844;  113-80;  114-^459; 
121-718. 

Civ.  Proc.  14-6;  18-161,  878. 

Abb.  N.  C.  80*1;  31«-254. 

N.  Y.  Ann.  Cas.  1-25, 
648. 

Hun,  80-916. 

App.  Dlv.  13-04:  118-13;  llt- 
472. 

N.  Y.  Snpp.  80-564:  108-626,  642. 

Civ.  Proc.  10-63. 
644. 

N.  Y.  101-540;  128-324;  152- 
201;  108-138. 

Hun,  88*612;  70-47;  74-270. 

App.  Dlv.  0-.179:  11-100;  ie-7r>: 
17-530:  24-134:  27-2:  88-172: 
20-375:  38-354:  41-370:  441- 
183;  48-499;  68-121;  60-281; 
72-290;  77-344;  S2-330;  86- 
228;  06-625;  OOi>&85 ;  102- 
249;  10l»-518;  118M5 ;  117- 
230;  122-014;  188-413 1  128- 
325:  183-738:  184*470.  OM ; 
136-381;   144-858;   140-245. 

Mlsf.  7-01:  8-495:  11-305:  14- 
427  ;  80-382  ;  42-638  ;  46'^2(S4  ; 
46-558. 

N.  Y.  Stipp.  88-754:  44-691:  45- 
704;  48-316;  50-880:  68*.724: 
61-736:  68-651:  74-661:  70- 
74,  408:  83-315:  02-903:  OO- 
519:  08-53;  101-1000:  107- 
507,  1110;  112-081:  llR-i:ir. 
110-347,  454  ;  180-1 01 5  :  12S- 
1042. 


Bt.  Rep'r.  Tl-M. 

Civ,    Proc.    14-187,    283; 

21-82. 

Abb.  N.  C.  87-139:  31-254. 
N.  V.  Ann.  Cas.  8*181. 
545. 

N.  T.   181-123. 
Hun,  17*604;  18^346. 


App.  DlTi  82-478; 
510;  40-866.  610; 
23;  76-330;  77*318; 
06-125  :  07-54  ;  10H-2D«  ;  1 16- 
794  :  110-795  ;  ia4-«i:i  ;  i»^ 
18,  694;  iai>-544:  i:te-i62- 
168X908. 

Mlsr.  86-202:  88-47,  103:  d4-::'>. 
635;  87-'367:  30-547.  548:  4i- 
57;^  ;  48-417  ;  44-5T9  :  » 1-490: 
53-460 ;  65-867 ;  «»-T4  ;  73- 
47^. 

N.  Y.  Stipp.  47*10991  4^-30:  63- 
526:  6il«^R7;  76^1004;  rOMeO; 
77*«»7;  78*414;  79^844.  24-» 
85-140;  tH*-ia»;tf5*71R  ;  14M- 
787:  HWK»221:  118«214:  114- 
1.19;  116*141:  180-181,  .>l.i: 
186*1015 ;  180-787 ;  137- 
1102. 

Civ.  proc.  7*62,  814  ;  15*72. 

How.  58-220. 

N.  Y.   Super.  45*414. 

N.  Y.  Ann.  Cat.  8->88e;  9*408,  lO- 
178. 
546. 

N.  Y    81-14 

Hun,'  12-92;  26-442;  36-70:  SO- 
129. 

Apo.    Dlv.    13-124;    36-.">70:    44- 

1 16-133 :  1 1 8-S.32 ;  lltf>-H(n : 
188-25(1.  283;  1&6*-861  ;  187- 
557;   150-124. 

Misc.  10*28:  14-82:  16-488;  8o- 
2.S2,  800:  45-202,  266;  48- 
821  ;  58-460  J  61-438  ;  dt-258. 

N.  Y.  Btipp.  70-112S:  T5-003.  or«. 
83-143;  84-6b-in  85-1113;  86- 
959;  00-680;  0**58;  »0*84l: 
103-835;  105-75:  106-707, 
780;  110-403  ;  1 1 1*872  ;  118- 
518;  114-890,  808;  11O-405: 
122-209.   604;   184*-694. 

Rt.  Rpjj'h  60*879. 

Civ.   Proc.   10-50,  68.  821;  8l-8a 

Abb.  N.  C.  10*474. 

N.  Y.  Atin.  CAs.  7-98. 
.•547. 

N.  Y.  180*209;  100-580;  &00- 
20, 

App.  Dlv.  186^391*  432.  369 
094:  131-9.  203;  l88».181,  686. 
7S.'{:  1.3;i-71:  184-,121,  4S<^. 
.'•lOl  :  1. '15-4 21,  435.  tSHr^i  187- 
.^91:  138-274.  f*U,  819:  130- 
♦JO.  741:  140-i.n.'>.  439:  141- 
NOO;    143*14.8,    920;    144*10.\ 
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188«  Mo,  687.  550,  599;  ±49- 
885;  14»-242.  «78,  4Ttt;  15a- 
553;  liil^m.  1M\  lM-119. 

Misc.  <IO-5ti4:  H'^'JtiJ,  491;  U4^ 
200;  66-3O0»  665;  OUt^eid; 
«7-228.  574,  683;  ««-19»| 
470 ;  Tfe-337j  TS*40a  J  T4-2U4, 
^39,  661)  T8^417,  679;  TV- 
82.   249t 

N.  y.  auDp.  ll»-699}  113^7Se, 
811),  9ra;  llSi-84,  64;  117- 
0,S7;  119-705;  tm*Xi3,  111. 
969,  9T1}  iai«<1110;  lltt-300; 
123-341.  491;  124-473,  504, 
550.  750,  815;  IIMMUU,  709; 
12T»6.9T3  12«»722,  781.  791. 
931;  12O-8401  1381-570;  133- 

2574   408. 
S4». 

N.  Y.  •3x640;  67-*l;  60«'188j  74- 
491;  80^08;  lOl'-l;  122^657; 
12ft«865;  159-90}  171«236. 

Hun.  11-38;  18-304;  2it^6d;  (M- 

598. 
App.  D!t.  4*548;  28*516:  510*487; 

68-12:  66-194,  579;  »8-2;  90^ 

206  :  63^410  ;  06-88 1  101^698 ; 

l<»7-54-3 ;      1 1 1  -543 ;     1 16-337 ; 

135-282;   140-530. 
Misc.     18-364;     22*524;    ll4^1lY; 

66-223;  67-169. 
N.    Y.   Supp.   50^300;  »fl«-59;  63- 
73-935;     74-194:    K3-13n. 
84«.^2;  02*29,  220  J   1M»- 

101;     110-40:     lld-HSf!:     116- 

1028;  122-1023:  130-839. 
St.  Uep'r.  28-4;  33-^23;  38-58«. 
Civ.  Proc.  14-?i20.  S52:  l.*5-41U. 
.Abb.    N.    C.    1«*270;  2l-2o7:   :iJ<- 

266. 
How.   N.   8.   1-8. 
l>aly.   0-516:    14-44«, 
N.  Y.  Ann.  Cas.  6-65.  28ft. 
Snifcl.  1. 
Ifnn,   44-4. 
App.  DIv.  16-479. 
:Mlsr.    IH-OO. 
N.   Y.  Sttpp.  44-954. 
•^i?»  0.  2. 

N.  Y.  88-143:  4«^ft:  51-504: 
R3-2r.O:  r»6.4rill:  6S-273:  to- 
4«50:  77-127.  r.SO:  HO-*ioi»:  s4- 
2;:0:  0:5-8ii3:  iMi-JoU;  lOH-niK); 
1 26-51 1 :  1  :{2-507 ;  1 50-57 ; 
171-235. 

Ili'n,  10-.*iS7:  ll-5tD:  20-2^:  2t- 
26:  28-3301  30-1):  33-U4:  JJt- 
508:  44-3:  R6-344:  ft7-&94;  58- 
558:  50-140:   72-402. 

App.  DIv.  16-417:  «l-2fn:  30- 
21 :  02-277 :  67-.- 1 4 ;  #18- 1 4 :  00- 
90;  104-25;  10*-.541  ;  100- 
75<>:    115-760:   i;il-2<.»2. 

Misr.  10-1.10.  nno:  2:5-72n-  2f>- 
678  ;  30-535  ;  36-487  ;  5^-400. 


N.  Y.  Supp.  4-3;  6-406:  0-2aBt 
15-679;  44-9541  0fl'^y88;  OO- 
721;  73-935;  00*344:  03-286. 

St.  ReD*r.  ir*974;  ftfr^OO;  30- 
tOO;  42-821;  44-168. 

Civ.  Proc.  8-3107,  490;  0-225;  14- 
356:  15-16. 

Abb.  N.  C.  16*479;  16-368. 
,  N,   Y.   Super.  62-236. 
Bobd.  3. 

N.   Y.  70-492. 

Hud.  30-554. 
feabd.  4. 

N.  Y.  55-93;  60<«166;  07-699;  70- 
486. 

Hun. '20-54;  24-639;  26-147;  27- 
267;  20-478:  43*497;  83*378; 
8<l-29. 

Afip.  DIV.  i-liSd;  0*92;  26-515: 
33-240;  511^1277;  87-223}  0<l- 
88-     105-286|     117*3521     130- 

Mlsc.' 11-276;    1IK360,    512;    SO- 

404;    22-524;    28-678;    45-^!U». 

215,   349. 
N.    Y.    Supp.   4-B;   5-897;    0-197; 

31-912;     33-307;     36-978;     45- 

1041;    51*966;   89MPT9 ;   04- 

700;  162-427;  115-445. 
St.   Ucp'r.  8-5G8:   18-980;  23-62; 

30-82S:  41-226;  46-293. 
Civ.  Proc,  8-420;  16*170:  12-426; 

14-352;  15^138;  18-278. 
Abb.    N.    C.   20-^22;   21-257;   22- 

456:  23-94;  26-895. 
N.  Y.  Super,  40-274;  50-175,  370. 
Duly,   12-518. 

How.  N.  S.  1-89;  2-521;  3-177. 
.N.  Y.  Ann.  Cas.  10-418. 
h50i 

N.    Y.    Oit-3rt3:    04-473:    103-690: 

132-518. 
Hun.  20-288:  37-506, 
App.    nfv,    31-293:    82-54?-    00- 

200:  0«-SJ);   11«-.1;{7:  127-4'» 
:\II«o.  10*17.1:  22-r.24:  20-678:  3!<»- 

331  ;    58-,^2  ;    63-378  ;    77-412. 
N.     Y.    .^^Mpf).    t7-iKM):    108..S;: 

116-1114:    136-686. 
Sf.   R«.pr.  3-2sn:  4-.%5;  5*162. 
Civ.    Prf»c.    14-3-0.   ;^54,   488. 
N.    Y.    S.MXM-.    52-.">4. 
X.  Y.  Ann,  Cas.  6-66. 

nni. 

N.   Y.  P6-502:  123-519. 

ITpn.   21-431. 

App.    r>iv.   88-2:   131-2a3. 

N.  Y.   Supp.  84-480,  1009;   16S. 

8L    ui.p'r.  17-66. 

Civ.  Proc.  14-354,  488. 

r..-»2. 

N.  Y.  86-502. 

Hun.  22-555;  73-247. 

N.  Y.  Supp.  28*868;  36-743. 

St,    Rep'r.  60-248. 

How.  61-3C5. 
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6A3. 

N.    Y.    105-404. 
App.    Dlv.    70-435. 
Misc.   :«*-725;   5H-364. 
N.    Y.    Siipp.    H4-l()0y;    100-673. 
X.  Y.  Super.  52-236. 
N.   Y.  Ann.  ('as.  6-232. 
App.   Dlv.  14»-584, 
555. 

Misc.  45-214. 
How  3»-432. 
Sweeuy,  2-351. 

"irun.  15-446:  22-68. 
App.    Dlv.    140-630. 
557. 

N.   Y.  77-589. 

II  nil.  14-389. 

App.  Dlv    85-579;  87-223;   111- 

543;  110-89;  140-530. 
Misc.  11-276:  10-669:  SS-r?.*^!. 
N.    Y.    Siipp.    h:i-*2S7;    07-942; 
103-1038;    180-889;    13U-686. 
(Mv.  Pioc.  7-53. 
II ow.  54-305. 
\Veek.   Dig.  '6-185,   570. 

*  N.'  Y.  74-491;  125-364;  132-519. 
1 1  nil,  20-53.  _ 

App.    Dlv.    2-92;    85-579;    122- 

Misc.  66-223  ;  67-160. 

N.     Y.     8upp.     116-1028;     122- 
1023;  134-16;   136-686, 

Civ.  rroc.  15-14;  10-121. 

Ahl).  N.  r.  21-257;  22-455. 

Week.   Dig.   16-502. 
55tK 

App.    Dlv.    81-341. 

Hun.  16-46;  31-231;  33-114;  58- 
471. 

Misc.  6-438. 

N.  Y.  Snpp.  60-1047:  88-287. 

St.  Rep'r.  4-500. 

Civ.   Proc.   16-224:  23-239. 

Al>l>.   N.   C.  21-321. 

N.  Y.  Super.  60-167. 
560. 

Civ.  Proc.  14-438. 

Abb.   N.   C.   21-321. 
501. 

Hun.  33-114. 

Civ.  Proc.  16-6. 
562. 

How.  54-519;  55-1. 
563. 

Misc.   41-554. 
564. 

N.  Y.  50-110. 
566. 

N.  Y.  188-55. 

How.  66-1. 
567. 

N.  Y.  126-364. 

App.  Dlv.  2-338;  16-480;  67-515. 

Misc.  60-145. 


N.  Y.  Supp.  73-977;  112-1009. 
St.  Rep'r.  2-645. 
Civ.  Proc.  16-6;  19-121. 
Daly,   7-108. 
Week.  Dig.  10-4S6. 
568. 

Hun,  14-518;  22-557;  eD-137. 
App.     Dlv.    2-338;    ie-480;    44- 

390:    121-882;   123-601. 
Misc.  36.^836:  38-121;    6:fi-^lS. 
N.  Y.  Supp.  74-933;  T7-101;  »1- 

210;  108-65. 
Civ.  Proc.   14-438:  10-121. 
672. 

N.  Y.  132-520. 

Hun,  22-13,  491;  44-475;  TS-^S88 

85-378;  88-409. 
App.   Dlv.  31-203;  85-104;  S8-2 

01-548 
Misc.     23-725;    29-516;     40-210 

44-29. 
N.    Y.   Supp.   31-23:  32-9(;9:   34- 

848:    52-966:    61-966;    ."Si^^c^: 


83-185 ;       84-480 ;        S9-72:: ; 
134—12. 

St.    Repr.   3-532;   5-324;   2T-26a 

Civ.   Proc.   14-350;  21-201. 

N.   Y.   Super.  54-1.  120. 

N.  Y.  Ann.  Gas.  4-316;  6-6S. 
673. 

App.   Div.  58-540. 

Abb.  N.  S.  13-148. 
574. 

Week.  Dig.  23-85. 
675. 

N.    Y.    84-222;   91-562;    114-55& 

Hun,  43-210. 

App.  Dlv.  62-282. 

Misc.   68-33. 

N.  Y.  Supp.  70-1117  ;  108-83& 

Civ.  Proc.  11-36. 
Subd.  1. 

Hun.  21-433. 

Misc.  79-564. 
SnlMl.  2. 

N.    Y.    48-143:    80-202;    16S-4oL 

Hun.  85-378. 

App.   Div.  3-272. 
Subd.  3. 

N.  Y.  118-187;  122-554. 

Hun.  44-476. 

App.  Dlv.  79-426,  427. 

St.  Rop'r.  5-324. 

Civ.  Proc.  11-409:  12-24& 

Abb.  N.  C.  19r58. 

N.  Y.  Ann.  Gas.  7-211. 
676. 

How.  69-410. 
578. 

Misc.  14-115;  16-568. 

How.  61-396. 
570. 

N.  Y.  30-472. 

Hun.  8-566. 
680. 

N.   Y.  98-57. 

Misc.    16-563;  27-178. 
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SH2. 

N.  y.  aupp.  108*838. 
Misc.   68-33. 
583. 

Abb.  N.  C.  18-320. 
B84. 

A  pp.  Dlv.  Te-117. 
Abb.   N.   C.   18-320. 
How.  R8-264. 
585. 

N.  Y.  Supp.  108-888. 

Misc.   68-83. 

Civ.  Proc.  9-11. 

Abb.  N.  C.  18-820. 
680. 

App.  Dlv.  76-465.  524;  TO-115. 

mTsc.  17-81. 
587. 

Hun.  19-1. 

Misc.  14-115. 

How.   68-364. 

Week.  Dig.  14-446. 
689. 

St.  Bep'r.  6-399. 
691. 

Hun.  17-297. 

App.  Div.  3-*278. 

Mi8C.  8-545;  22-694;  43-861;  40- 
67. 

N.  Y.  Supp.  91-324. 

N.  Y.  Super.  66-278. 
592. 

Hun,  43-201. 

Misc.    22-691 ;    4&..S61  ;    40-57  ; 
79-566. 

N.  Y.  Supp.  91-824. 

Civ.  Proc.  12-247. 

Abb.  N.  C.  18-238;  19-60. 
Bubd.  1. 

Hun.  44-475. 
69S. 

How.  7-212. 
596. 

N.  Y.  69-310. 

Misc.  14-115. 

How.  68-264. 
590. 

Misc.  14-115. 
507. 

Civ.  Proc.  10-353. 
9nlid.  2. 

Finn.  17-232. 

M\&c:  17-357. 
6!>8. 

X.  Y.  88-611. 

Misc.  00-520. 
699. 

Misc.  43-361. 

N.  Y.  Supp.  87-467. 

How.  02-455. 

N.  Y.  Super.  40-206. 
000. 

Civ.   Proc.  7-209.  . 

How.  07-178. 

Daly.  11-301. 
60k. 

N.  Y.  69-310. 


-340; 


21- 


Han.  17-306:  27-46. 

Misc.   79-566. 

N.  Y.  Supp.   100-039. 

Civ.  Proc.  6-358;  7-209. 

How.  07-173. 

How.  N.  S.  1-507. 
Sttbd.  2. 

N.  Y.  81-91. 
Snbd.  8. 

N.  Y.  66-301. 

Hun.  21-821. 

Misc.  22-694. 
002. 

N.  Y.  76-525. 

Hun,  19-165. 

Anp.  Div.  184-505;  163-10. 

N:     Y.     Supp.     3O-;^05;    117-! 
119-576;    188-95. 

St.  Rep'r.  01-722. 

Civ.    Proc.    14-377;    19-184; 
52,  152. 
008. 

N.  Y.  90-58;  99-896;  130-252: 
148-528;    184-462. 

Hun,  49-19:  78-159. 

App.  Div.  0-124;  20-144:  29-242; 
34-553:  40-406:  44-581:  48- 
623;  61-538:  02-517:  00-!'>29: 
82-642;  92-317;  96-10;  98- 
75:  100-139:  109-551;  111- 
67i  678;  113-174;  114-6; 
115-551 ;  118-31 ;  119-816 ; 
120-897  :  127-599,  604  ;  128- 
222;  132-319;  188-286;  144- 
289. 

Misc.  8-300:  12-377:  10-619;  20- 
193:  20-65:  87-521:  30-39.  285; 
44-168,  411:  60-418:  6.3-396; 
55-35;  07-221;  08-460. 

N.  Y.  Supp.  28-737:  44-1051:  49- 
964.  1088;  51-427;  54-597;  OO- 
802;  02-730;  04-856;  71-84:  73- 
360.  370:  75-1076:  7S-763:  81- 
668;  8O-1062;  90-598;  94- 
156 ;  90-491 :  97-927  ;  100-709 ; 
1O2-1074  :  104-021:  10O-217; 
112-57.  612;  117-51;  122- 
100.^;   125-8.T;   128-1079. 

Civ.  Proc.  15-106. 
004. 

N.  Y.  79-568;  130-262;  184- 
462. 

Hun,  17-314:  23-531:  20-455; 
49-19 

App.  Dlv.  40-406  ;  44-581  ;  51  - 
309;  00-529;  82-642;  lOO- 
i;i9  ;  109-552  :  110-:{28  :  120- 
897;  127-509,  G04 ;  128-222; 
i:i8-28<;;    144-240. 

Misc.  4-324:  7-120:  12-377;  32- 
405;  65-35;  00-4G6. 

N.  Y.  Supp.  48-778:  00-802;  73- 
371 ;  81-663 ;  91-1079 ;  94- 
150:  »<J-4{)1 :  im)-700:  loo- 
217:    112-57.   612:    ll.S-1021 


122-1063;    128-1070. 
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Bt.    Rep*r.  •8T«564;   48-814;    4^- 

688. 
Civ.  Proc.  lS-106. 
How.  N.  S.  1-248. 
Svbd.  1. 

N    Y.  1T8-94 

Hun, *  18-372;* 22-352:  e4«181. 

App.    Dlv.    24-71:    llll-WS. 

Misc.  26-174,   25G;  6Sr4ap. 

N.    Y.    Siipp.    5^114,    787;    64- 

914  *    1211^83 
St.    Rep'r.    29ljJ4|    4«-W;    50- 

900. 
ClT.  Proc.  7-186!  ITd^SBO, 
N.  Y.   Super.  Sl-MQ.  ^ 

Hqw.  K,  8.  IHfi?. 
PQltd,  2. 

N.  t.  52-flS4:  8T-14, 
App.  Dlv.  18^^308. 

gRS: «?'  ^'"^ 

St.   Rep'r.  46-156. 
CI?.  PrjMi.  (9-48;« 
60S. 

N.   Y.   128-461;   ^44^850, 
Hun.  4ii-*6U<;   74^180,  191 

N.  Y.  «upp.  TO<^S68. 
t^t.  Bep*f.  ^6,55Q. 
006. 
N.   Y.  1335.403. 

Jluq,  «3,891: TiV-548. 

N.    Y,    Supp,    t4-i?41;    *lj3-1068. 
Cfv.  Prpc.  1«^»1P6. 
6PT, 

Hup.  4»-il9, 

App.   Plv.  H4,.247 ;  40*4Q6, 
N.  Y.  Supp.  54«597. 
Civ,  Proc,  tf^lQQ, 

N.   Y.   186-252. 

D05;  13»w!i8a;  i44*.240. 
609, 

Hun,  7^-385. 

Aup.   Dlv.   48-412:    132^630. 

Mfse.  i8-619. 

N.  Y.  Supp.  63-184. 
GIO. 

App.  Dlv.  lOO-nr)?;  144-242. 

MUc   T^rasU;  5;i-ll. 

N.     Y.     Supp.     38-47;     94-771; 
J«8-1079. 

Civ,  Proc.  1^-Tl.  269. 
Oil. 

K.   Y.   10<l-468. 

Hun,  2*873. 

App.  DiT.  106-139. 

MIso.  7-389;  16-019, 

N.  Y.  Supp.  04-156 ;  97-142. 
619. 

N.   Y.   67-550;  160-537. 

Hun.  22-465. 

App.  D£¥.  20-355;  61-309;  128«. 


Misc.  16-619. 

N.  Y.  Supp.  64-014  ;  IIS^ISL 

Abb.   N.   C.  22-32a 

Weelc.  Dig.  7-225. 
Snbd.  1. 

Hun,  26-862. 

St.  Rep'r.  20.64. 

Civ.  Proc.  11-8UL 

Abb.  N.  C.  22-838. 
Snbd.  2. 

How.  66WI8. 
615. 

How.  45-486. 

Barb.  1-447. 

Paige.  1-674. 
016.*^ 

Hun.  22-465. 
618. 

Week.  Dig.  22-44a 
610. 

MlBC.  16-619. 
620. 

N.  Y.  71-106:  148-524. 
Hun,  29-112.  ST4t  6S-M8:  TO-U. 
App.    Div.    9-257;    88-520:    S»- 
140  ;    109-552  ;    115«-16 ;    127- 


647;  135-318  {  ldf«8a7. 
Mlao.  26-114. 
N.    Y.    Supp.    69-183;    lQ|»-569: 

111-10801  120-897. 
Civ.   Proc.   YfriSaO:  10^418. 
621. 

App.  Dlv.  127-64T. 
•♦•w.  94^488. 
623. 

N.    Y.    6<>i388;    74«108;     79.^00; 

73-375;   70^104*    000;    lfM*468: 
Huu,  TOrll, 
App.  Div.  05-249;  128*402;  135- 

374;   187-281. 
MlBc.   8-244;    11-183;   6€>^SS1. 

024. 

N.'  Y.  BO-282. 

Misc.  11-188. 
025. 

App.  Dlv.  65-249;  :M»^37i. 

Misc.  11-188. 

N.  Y.  Supp.  72^578;  190-397. 

Hun,  47-289. 
026. 

Hun,  38-231. 

App.    Div.    30-263;    06-527:    W- 
34. 

Misc.  49-603. 

N.   Y.   Supp.  51-618;  78-869. 

(Mv.  Proc.  19-91. 

How.   61-loa. 
027. 

Hun,  23-150;  34-549. 

App.      Div.      lii-488;      110-22T; 
121-8.H2. 

Misc.   40-603. 

N.  Y.  Supp.  101.5^6. 

Weelv.    Dig.   8-482. 
02.S. 

App.  Dlv.  44-398. 


I.  ni-SSS;  »<B-IM)1. 

.  inr.  a3-52g. 

:.    12-231:  4a-60S. 


HiiD.   lT-129:  40-149. 


..  niT, 


Hun.     aS-477; 

es-178. 

m.   Rep-r 


W-3tT:    eo-lB8: 


■.  Bi-sai. 
riv.  Prac.  JB-fid. 
hd>t.  n.  a.  SfiTt. 


30:  W-ail:  «S<riO;  T4-4in:  TS- 
aae:  7T-3I3:  7»-140, 
Apn.    IHv.   W-31II:   »-Mtfi:    1(1,52:1: 


:    ilB-.->UU;    4ii.-2:    aw-Tit 


oa-iH2,    2<I2:    -.  _ 

7S-47:  T7-B01;  «T-»fli  »«-162; 

I«p-iim:    -■- -  ■ 


»4(e-T 


,    IIINTOI  ; 

13»»«5S ; 
i40.,T]itl  1 


2n-1Z>.'  flflT;  UfcUU;  _»»-ion; 
»«-:;!'H:  »a-iB,  v'ni;  .'IB-313 1 
«i.saai  Bl-4«;  »7-|17T:   TO- 


14-467: 


ST-W;    44-815!    4«-a:    I— 
eO-7«;     SV-tUti:     VA-11.->: 
««!:  ^IB-SHg;   Il«-flnfi;   -- 
SaS:  l«T-8sf,   143-TTfl;  14R- 
445  ;  1H4-»(I4. 

Ulin.  IK-KT:  in-IWt:  SO-inG:  ««- 
SS1:  38-14.  aso:  sa-ret*  ••(- 
DiO  ;  HI.Eff9  :     B«-19S  :  fVUKZt;, 

N.  Y.  Sunn.  4-Sm:  ((0-731:  " 
»UI,  074:  OU-IIII:  (W.iVii:  I.. 

flisi  tos-aen:  nt4-a9n:  im- 

1107:   lll-nn;  IMI-mt-l:  >^7 

39T.  eoG ;  im-«6T :  ibm-bhi. 

Bt.  Kfp'r,  l-7a»:  aH-4. 

ClT.   Troc.    ■4-Kn.   401:   in-Rli 

21-148,   ri7:  W-a08. 
Hon.  WB-ai, 
N.  Y.  Ann.  <*«•.  B-SSa. 

N.  V.  IAN>ITfl. 

Iltin.  l»-2t«:  MO-aS:  BS-3SA;  3fi 

290;  »)»-32B. 
App.   niv.  4tMI2a. 
Hl>o.  ll»-a4l. 
C[v,     I'lw.    4-3.14:    (Mn:    ft-KB 

I2-32S. 
Abb.  S.  C.  SII-20:  Wt-lsa. 
aubd.  2. 


ina: 


Civ,    Pmc.    1IMI1: 

m  321,  8.50. 
Ahh.  N.  r.  »l-a«S. 
How.  (W-Bai, 
N.  T.  Anr     '' 


daa.  Z-in2    sne. 

10I»8i_  113-*|2: 

iT'2n-'3i(ir37-2i4;'S6^3T,  24S: 
•  "-      '(a-Bfl?.    W3:    S8-3I0: 


144 


!i-44n. 


24-511; 


--  _...     81-1(17: 

»«-a84i  Sl-rn;  a-i-ss.!. 

K.  Y.  SiiBp.  IT.IW:  tB-W:  22- 
R72;  24-&(1:  3n-r.2S;  0».n74; 
(W-K71, 

St.    Hup'r.    ia*671t    18-SSO: 


2()1;  2H-4;   41t-2M;   4»-3l;  'tft- 
703;  51-Sai. 

oir-  Proe.  4'«Mi  T-ue.  sae.  412: 

AI.I1,    N,    C    l«rS47.   481. 
Bow.  H.  a.  1.277;  2.M;  8-100. 
ibd.  2. 

N.    Y:    efl-370:    RT..«!    104-297: 

ll«-rei«:  147-200:   150-77. 
Bun.  2S-nM):  41-«S:  00-3.52:  B»- 


N.   Y,  7R-2S2:  12S-fl01:   IJlS.or.4: 
143-21.1:       147-1.50:       14H.202: 

lBO-7e:  iiM-aoi. 


nOB; 


i-fS.    S3S:    O0.44o: 
B-nOB:     f«-M7:     7B-123: 

18.223:    m-TiOfl:    44. 


313:   7t(-ll0;   oa-37 


r 


NOTBS. 


f 


Misc.  18-85:  15-412:  17-242:  42- 

16;  52-290. 
N.  Y.  Supp.   11-436:   13-426:  1»- 

885;    20-760;    57-458;    04-649; 

70-940. 
St.    Rep'r.    35-546:    37-302;    3»- 

463:  48-925:   53-351. 
Clr.  Proc.  4-320;  11-41;  17-231; 

18-65;  21-146. 
Abb.  N.  C.  15-356. 
How.  N.  S.  1-289. 
N.  Y.  Add.  Cas.  2-284. 
637. 

N.  Y.  91-668. 
038. 

N.  Y.  73-1;  76-599;  80-547;  84- 
.    614;    91-668;    93-93:    108-135: 

141-139;  147-620;  173-388. 
Hud.  4-315:  26-263;  27-242;  31» 

271'  44-70 
App.  'niv.  2-93,  478;  31-258:  47- 

235;     53-88;      75-47;      80-.54(): 

lO.S-494  ;    106-261  ;    142-447  ; 

144-374,    380;    148-300. 
Misc.  \*A'9SS\  15-411:  24-514;  28- 

329;      33-578;      37-425;     51- 

421  ;   67-554. 
N.   y.   S\ipp.  53-438:  59-890:  62- 

646;    05-754:    75-780:    77-959: 

80-772  ;        94-57  :        122-947  ; 

124-837;    129-577. 
riv.  Proc.  21-293. 
N.   Y.  Ann.   Cas.  2-415,  4ia 
G39. 

Hun.  53-587:  56-24. 
Misc.  49-606. 
640. 

Hun,     16-624:     17-497;     18-190; 

26-19;   37-634. 
App.  DIv.  28-267;  42-145:  80-52. 
Misc.   11-238;  35-511:  37-832. 
N.  Y.  Supp.  4-907:  51-68;  76-972; 

80-180. 
N.   Y.   Super.  48-219. 
041. 
N.  Y.  143-352;  188-55. 
Hun,  46-216:  62-593;  75-337;  76- 

123,    565;    79-141;    88-373;    90- 

41. 

DIv.    39-19:    46-2:    59-128; 
t8-190;  93-376;  108-493. 
Misc.    11-238:    12-524,    G55;    15- 

411  ;  18-429  ;  46-584. 
N.  Y.   Snpp.  29-757:  35-519:  61- 

295:    68-1089:    74-119;    89-434; 

92-796;  93-140. 
N.  Y.  Ann.  Cas.  2-61,  365. 
642. 

N.  Y.  36-358. 
044. 

N.   Y.  74-145;  130-482;  148-177. 
Hun,    56-277:    79-148:   80-,'595. 
App.    Dlr.    16-353:    19-234;    23- 

506  :  47-419  ;  103-494. 
Misc.     17-65;    2M-.ru ;    .'13-.576 ; 

67-554. 


Ap^ 


N.    Y.    Supp.    62-337  ;     Bft-STO: 

122-947. 
CIr.    Proc.   15-321. 
Abb.  N.  C.  81-46. 
N.  Y.  Add.  Cas.  2-860;  T-22B. 
645. 

N.   Y.   130-482. 

HuD,  56-277. 

App.    IMv.    19-234;    82-676;    SS- 

194 
N.  Y.*  Supp.  65-8. 
647. 

N.  Y.  93-592. 
App.  Div.  19-234. 
Misc.   26-355. 
Abb.  N.  C.  18-178. 
048. 

N.    Y.    96-180 ;    166-128  ;    12»- 

210. 
App.    DIv.    16-858.    354;     18-2S4; 

79-609;  105-306. 
Misc.   18-591  :  60-545. 
N.     Y.     Supp.    44-1026;     KO-42S. 

112-912;   113-809. 
X.  Y.  Super.  50-147. 
N.  Y.  Add.  Cas.  4-SS7;  »-i6a 
649. 
.    N.    Y.    115-255;    116-497;     154- 

688. 
Hun,  10-267. 
App.    DIv.    18-394;    77-424:    87- 

,36;  1O6-508. 
Misc.  18-490;   89-135,  663;  60- 

545. 


N.  Y.  Supp.  16-180:  30-147; 

974;     79-327;     80-428;     83- 

1041;  94-937;   112-912, 
Abb.  N.  C.  21-245. 
How.  N.  S.  2-362. 
N.    Y.   Aon.    Cas.  4-300,   335,  845. 

348;  6-112.  179. 
Snbd.  1. 

N.  Y.  165-195. 

Hun.  31-76;  39-36;  58-590;  •»- 

159;  79-148. 
App.  DIv.  68-189. 
Misc.  24-512. 
N.  Y.  Supp.  58-981. 
St.   Rep'r.   88-580. 
Civ.  Proc.  4-193. 
Abb.  N.  C.  13-174. 
Snbd.  2. 

N.    Y.    45-,^79;    78-131;    8»-343: 

96-180:  110-83:  115-251;  117- 

306:    155-637:    165-195. 
Hun,  25-577;  28-113;  29-241:  39- 

36;  44-62,  376:  46-217;  S5-3i^ 
App.    DIv.    19-228:    23-502:    81- 

240;  47-18:  79-605:  91-111: 

110-94:  119-656:  127-6S4. 
Misc.  18-590;  19-601;  49-605. 
N.    Y.    Supp.    44-.S69.    1028:    46- 

71,  397;  61-1034;  86-346: 

1109. 
St.  Rep'r.  32-267. 
Civ.   Proc.  6-167:  12-5 
Abb.  N.  C.  19-277. 
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Norni 


^ 


Siibd.  3.     ■ 

N.  Y.  50-80;  80-52;  01-588;  00- 
546;  83-281;  84-1;  92-256;  »3- 
592;  llS-256;  110-492;  130- 
149;  143-684;  154-688;  105- 
198. 
Hnn.  29-365;  32-189;  39-36;  44- 

62;  65-368;  02-124. 
App.    DIv.    10-353;    19-229;    33- 
337;.  44-98,     818:     47-18:     75- 
440  ;  7»-60i  ;  91-113  ;  110-94  ; 
119-650;  120-309. 
Misc.    12-525;   14-387. 
N.    Y.    Supp.    33-1097:    35-1050; 
40-71;   62-753;   0O-723,   763; 
O1-1034, 
St.  Rop*r.  10-806;  27-83;  41-447. 
Civ.  Proc.  5-160:  18-102. 
Abb.  N.  C.  27-865. 
N.  Y.  Ann.  Cm.  5-155. 
SQbd.  4. 

N.  Y.  148-262. 
Him,   91-507. 
App.  DiT.  52-369.   - 
Abb.  N.  C.  23-12. 
G50. 

N.   Y.  90-180. 

Ilnn,  25-44. 

App.  DIv.  27-268:  40-138;  47-19, 

235;  49-143:  05-221;  81-181. 
Misc.  14-387;  44-419. 
N.   Y.  Supp.  33-546:  50-632;  03- 
94;  72-729;  80-1030. 
C»51. 
Hun,  25-577. 
App.    DIv.    27-268;    40-139;    47- 

235:  05-221:  81-181. 
N.  Y.  Supp.  50-632;  57-614;  72- 

729;  80-1030. 
How.   05-518. 

Week.   Dig.  18-264.   455;   17-492. 
052* 

N.'  Y.  70-424. 
054. 

Misc.  48-31. 
How.  30-30;  38-367. 
055. 

N.  Y.  5O-R0:  89-33:  90-187;  llO- 

4{)7  ;  i;i4-r>30  :   194-406. 
Hnn.     29-242:     31-257;     32-139; 

39-38;  88-170. 
App.      Div.      48-521;      112-484; 
120-310. 

Misc.  12-522:  17-C5:  18-592;  32- 

90  ;  45-04r>  ;  40-349. 
N.  Y.  Supp.  00-197:  83-1041;  91- 

60;    9f>-1127;    105-120;    111- 

886. 
St.  Rep'r.  47-645. 
Civ.    Proc.  5-ir,n;  9-171:   15-223. 
Abb.  N.  C.  10-276;  31-48. 
Daly,  12-5. 
N.  Y.  Ann.  Cas.  4-346. 

Snbd.  2. 

N.  Y.  148-259. 

Hun.  02-123:  91-507. 


^fei 


^y.    DiT.    88-230;   48-470;    58- 
:f69;    87-37;    114-441;    127- 
681. 
N.  Y.  Supp:  85-532;  63-496;  66- 

123. 
St.  Rep'r.  41-446;  63-369. 
Abb.  N.  C.  28-14;  27-864. 
050. 

Hun,  25-867. 
App.  Div.  75-83. 
N.  Y.  Snpp.  77-lOia, 
Civ.  Proc.  10-348. 
057. 

Hun,  31-256. 

App.  Div.  81-586;  122-737;  127- 

685. 
Misc.  27-683;  39-663. 
N.    Y.     Supp.    80-596;    81-367; 
107-777;  111-886. 
058. 

App.      Dlv.     44-250;      122-737; 

127-685. 
Misc.  18-37;  27-688;  89-668. 
N.    Y.     Supp.    30-145;    09-756; 

107-777;  111-886. 
St.  Rep'r.  01-836. 
000. 

N.  Y.  Supp.  80-319, 
008. 

App.  DIv.  49-141. 


Y.   Snpp.  91-480. 


074. 

App.  Dlv.  12-823. 
077. 
N.   Y.  89-343:   110-83;  116-492; 

148-262;   194-406. 
Hnn,  84-91:  88-170. 
App.  Dlv.  48-519;  5.1-87:  85-321; 
87-37;  91-110;  108-491;  112- 
484;  127-681;  139-637. 
Misc.   28-677:   32-90. 
N.  Y.  Supp.  30-557:  35-538;  62- 
861;    65-753;     88-1041;    93- 
140;   111-886;    124-48. 
078. 

N.  Y.  110-83. 

Hun.  34-91:  88-170. 

App.   Div.    139-637. 

N.  Y.   Supp.  35-553;   124-48. 
079. 

N.  Y.  110-83. 

Hun.  34-91. 
081. 


Apu.   Dlv.   154-804. 
N.  Y.   Supp.  188-961. 


082. 

N.     Y.    82-88;    85-500;    89-440; 

100-243 
Hun,  30-19:  44-298;  67-144;  77- 

31 G'  79-138 
App.  Dlv.  12^442:  13-237;  27-93; 

02-566;   53-88:    08-190:   75-47; 

82-476;  128-504;  145-444. 
MlKC.     14-546;     25-417;     27-520: 

29-107.   513;   35-246.   334;    42- 

21. 


N.  Y.  Supp.  50-l,33:  64-937;  01- 
939;   05-753;   71-181,    776.   971; 


39 
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k 


77-060 :      8S-543  ;       112-794  ; 

CIt.  Proc.  14-232;  21-121. 
N.  Y.  Ann.  Cas.  2-356;  4-65. 

ess. 

N.  Y,  73-218;  75ll79,  434. 

Hun.  14-402;  17-49;  27-244;  84- 
579*  42-93 

App. 'Div.  4-21;  44-395:  80-539; 
82-476  ;  121-882  ;  145-444. 

Misc.  14-546;  15-411;  20-96;  25- 
417;    42-20;    57-343;    60-547. 

N.  Y.  Supp.  18-191:  36-893;  45- 
88:  54-n37;  ttO-1108';  112- 
1030;   120-957. 

Civ.  Proc.  15-1T6. 

N.  Y.  AuD.  Cas.  2-210,  36a 
684. 

N.*Y.  Supp.  98-83. 
087. 

App.  PIv.  28-349:  82-476;  114- 
128;  110-818. 

N.  Y.  Supp.  54-570;  ©9-789. 

Abb.  N.  C.  3-9. 

N.  T.  Ann.  Cas.  4-66,  n. 
688. 

Hun,  16-624:  18-190;  80-59. 

App.  DIv.  28-347,  351;  82-476; 
114-123;  110-818;  120-49. 

Misc.   16-152:  17-213. 

N.  Y.  Supp.  3-37;  00-789;  111- 
192.      * 

N.  Y.  Ann.  Cab.  4^6.  n. 
689. 

App.  DlT.  28-851. 

Barb.  64-464. 

N.  Y.  Ann.  Cas.  4-66,  n. 
690. 

N.  Y.  Ann.  Cas.  4-06,  n. 
601. 

Abb:  (N.  S.)  15-205. 
608. 

N.  Y.  78-264. 

Law  Bull.  1-51. 
696. 

App.  DIv.  28-351. 
607. 

N.   Y.   124-613;  148-177. 

Hun,  70-148. 

App.  DIv.  1-590:  145-214. 

N.   Y.    Supp.   20-757. 

N.  Y.  Ann.  Cus.  2-850. 
703. 

App.   Div.  76-75. 

Week.  Dig.  23-184. 
704. 

App.  DIv.  76-75. 
706. 

Hun.  70-139. 
707. 

N.  Y.   184-530. 

Flun,   70-349. 

App.   I>Iv.  114-441 ;  12O-308. 

Misc.   07-656. 
70S. 

N.  Y.  148-135. 


Hun,  82-356. 
App.  DIv.   114-441. 
N.  Y.  Supp.  00-1127. 
How.  62-90. 

Week.   Dig.   14-214;   XS-41& 
Subd.  1. 

N.  Y.  110-118. 
Civ.  Proc.  13-146. 
Abb.  N.  C.  20-189L 
Subd.  2, 
N.  Y.  180-487. 
Hun,  31-70;  42-124. 
App.  DIv.  12-328. 
Siiibd.  3. 
N.  Y.  04-608. 
Hun,  30-38. 
Subd.  4« 
Hun,  44-63. 

App.  Div.  87-87:  149-584. 
700. 

N.  Y.  02-651;  105-322. 

Hun,  36-407. 

App.  DIv.  2-553;  81-258;  T5-478: 

SO-380;.    82-476;       ias-313; 

114-122;  110-810;  133-942. 
Misc.  7-397;  16-152;  27-508;  43- 

329;  44-420;  45-646. 
N.   Y.   Supp.   78-283;  81-82;  87* 

131;  00-789;  104-935. 
Civ.  Proc.  8«35. 
N.  Y.  Ann.  Cas.  1«404. 
711. 

N.  Y.  55-139. 
Misc.  24-512. 
N.  Y.  Ann.  Cas.  6-179. 
712. 

Hun,  68-337.  348. 
Misc.  27-508. 
718. 
N.    Y.    62-133;    81-349;    9»-386; 

108-173. 
Hun,   27-377:   29-94;   8S-390. 
ApD.    DIv.    41-207;    66-577;    68- 
17;    66-575;    72-474;    74-l4ri : 

121-816;    125-543;    132-8:^0: 

150-833. 
Misc.  30-718. 
N.   Y.    Supp.   5-380;  32-832:   34- 

820;     36-287:     7.^830;     76-o7«: 

77-574;       106-639;       117-*«3. 

120-461;    126-649;    135-419: 

130-643. 
St.  Kep'r.  19-907. 

Subd.  1. 

N.  Y.  94-342;  119-408. 

Hun.  23-411;  29-633;  68-512:  85- 

456. 
App.  DIv.  38-126;  72-474;  104- 

81. 
Misc.  5:i-17. 

N.   Y.   Supp.  56-547;  102-025. 
St.  Rop'r.  52-593. 
Civ.   Proc.   4-127;   16-209. 
Daly.  11-113. 
Sabd.  2. 

\.  Y.  110-412. 

Hun,   51-555;   68-512;  91-226. 
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^ 


ff«bd.  8. 

N.  Y.   119-406. 
Hud.  9-79;  91-164. 
8t.  Rep'r.  22.28. 
714. 

N.  T.  5T-iei;  TT-272. 
Hun,  T3-244. 

Add.  Dlv.  11-64;  8S-587;  64I-576; 
72-575;       73-352;       120-321; 
124**543;    160.S83. 
MlBC.  17-419  ;  37-517  ;  53-17. 
N.  Y.  Supp.  55-146;  78-328;  75- 
973:    76-659,    818;    1U9-9C8 ; 
135-419. 
Lans.  1-808. 
715. 

N.  Y.  76-596. 

Hun,  15-585. 

App.   Uiv.  51-6:  86-552;  92-176, 

1 1 8  *    140-422 
N.    Y.'  Sapp.    «i3-780;    86-1043: 

125-353. 
N.  Y.  Super.  45-197.        * 
716. 
App.   DlY.   153-158. 
Ml8C.  41-203. 
717. 

N.  Y,  Ann.  Cas.  4*384. 
719 
CiV.  Proc.  6-268. 
Abb.  N.  C.  8-237. 
Week.  Dig.  15-112. 
721. 

N.    Y.   88-291;   135-584;   141-83; 

167-425;  2OO-207 ;  907-300. 
Hun,  26-119;  22-138;  24-459;  27- 

888;   63-848;   73-608;    S6-451. 
App.   DW.  24-414;   56-422;   110- 
4.)3;   111-583;   112-891;  143- 
768;    148-416. 
MiBc.    10-158:    10-5G3;   24-286; 

53-341;   0:{-47. 
N.  Y.  Supp.  68-709;  96-985;  98. 
496  :   100-734  ;   lo;>-294  ;  114- 
1002;  12M-8tV;  132-900. 
8t.    Bep'r.    80-230;    85-724;    44- 

393;  51-44. 
Civ.  Proc.  9-60. 
How.  N.  S.  2-248. 
Dem.  6-140. 
N.  Y.  Ann.  Cas.  5-881. 
8iibcl.  8. 

Ml8C.    68-595. 
flubd.  5. 

App.  Dlv.  128-288. 
Sabd.  7. 
N.  Y.  120-440. 
Dem.  6-51. 
Sabd.  9. 

Civ.   Proc.   11-188;  16-85a 
flubd.  11. 
Hun.  21-511;  26-158. 
App.  DiT.  10-289. 
Misc.  17-733. 
St.  Rop'r.  37-359. 
flnbd.  12. 
N.  Y.  77-.')12. 


Ap^. 


Hon,     15«431;    21-511;    84-636; 
26-480 

Dlv.      16-289 ;      180-409 ; 
43-769;   148-416. 

St.    Rep^r.  38-927;  46-585. 

Civ.  Proc.  8-75. 

Abb.  N.  C.  16-142. 
728. 

N.  Y.  189-434;  135-522;  141- 
76;  2OO-207;  2O7-360. 

Hnn,  68-348:  86-451. 

App.  Dlv.  55-422;  84-897;  llO- 
458;  111-584. 

Misc.   68-596. 

N.  Y.  Supp.  33-929;  88*831; 
96-946;  98-496. 

N.  Y.  Ann.  Caa  5-881. 
728. 

N.  Y.  83-92;  88-500;  89-22; 
107-645;  110-64G;  120^434: 
121-546;  122-401;  13Sw222; 
137-471;  141-76;  144-216:  146- 
260;  155-75;  160-190;  166-280; 
167-421 ;  169-1 1 5 ;  183-.4  38 ; 
187-262;  lStt-4n2;  10O-.388 : 
191-207;  197-322;  200-207; 
208-253;   2O7-S60. 

Hun.  27-18;  81-424;  86-233;  38- 
528;  40-216.  422,* 623;  46-661; 
54-618;  62-804.  306;  68-348. 
402;  64-482;  65-60,  550;  641- 
197,  198;  74-376;  78-372;  77- 
668;  80-414;  81-146.  188;  82- 
364.  576;  84-44,  129;  85-35.  590; 
86-859,  451;  88-180;  00-42; 
92-429,    469,    503. 

App.  Dlv.  1-18;  2-611;  8-689;  lO- 
326,  394;  18-828;  80-624:  21- 
433;  30-508;  81-306;  82-251; 
88-582:  39-509;  4O^<l00;  41- 
655;  44-807;  48-110;  49-&31: 
51-384;  53-99,  319,  418,  562; 
84-52.  98:  55-422;  58-294.  ftl5; 
60-180.  191,  416,  512;  62-54, 
437;  64-827,  550;  68-100,  377; 
69-296.  322,«  444;  76-529;  71- 
432.  595:  72-529:  73-1.58.  244: 
74-74.  868,  585;  76-75.  342.  807; 
78-488;  79-42,  50;  81-138,  603: 
82-08,  241,  562;  88-129,  188, 
215:  84-468,  559;  85-85:  8H- 
416;  91-465;  93-570;  94^17; 
95-84.  264.  624:  97-76,  135; 
100-228.  440;  108-98;  109- 
332,  613:  116-453;  111-583; 
112-15,  71:  118-91,  96,  757, 
758;  114-324;  116-483;  117- 
250;  118-83.  811;  119-849; 
122-386 ;  183-688 ;  124-1 15. 
117,  523;  187-71;  128-233; 
13O-180;  133-810,  867;  135- 
705:  136-407,  ,591;  137-400; 
138-472 :  139-297,  .591  ;  141- 
374;  142-78,  261,  837;  149- 
858;  150-401;  151-926;  153- 
411;    156-32. 

Mi  so.  7-517,  6.12;  8-2C0:  9-356; 
10-3-    «(U5 !    11-110.    17ft-    2r.4. 


10-3,    GGo;    11-110,    176,    204, 
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SQ3;  12-352:  13-01.  96;  14-546; 
10-321:  18-581,  662;  19-498; 
22-249;  28-174;  24-525;  26- 
450;  28-242;  80-264;  81-453. 
683;  88-647,  685:  86-235;  8G- 
495;  41-337;  45-407;  48-175; 
40-325:  55-31:  56-352;  57- 
188;  61-383;  62-632;  63-47; 
67-238,  240;  68-596;  70-22; 
70-366. 

N.  Y.  Siipp.  28-547;  80-541;  88- 
929:  84-81;  36-8,  987;  41-212; 
47-553:  48-649;  50-1025;  52- 
464,  613;  53-256:  56-78.  699; 
57-297.  592;  58-697,  1073;  60- 
648;  62-660;  63-327;  64-483; 
65-676,  920,  1093;  66-257;  67- 
898;  68-955,  1058,  1095,  1110; 
69-962,  1002.  1108:  70-65,  871; 
Tl-104;  72-162.  303;  78-1005; 
74-119.  189,  669,  671,  1021;  75- 
262,  868;  76-661.  808;  77-251, 
541;  79-631,  698.  718.  751;  81- 
851,  394.  586,  859;  82-500.  667; 
84-503,  749;  86-497:  88-217. 
289.  463;  80-356,  587:  91-788. 
839;  95-255.  426,  879:  96- 
244,  946;  9H-53,  406,  891;  99- 
849;  101-30:  986;  1O2-330, 
484,  1066 :  103-294,  667 ;  104- 
782,  898;  106-839;  1O7-640; 
1A8-167.  921:  114-398:  116- 
lObO:  116-568,  588:  118-1.'). 
88:  119-749;  120-336;  121-71. 
718;  122-869;  124-189,  609; 
126-211.  653,  967;  127-1062; 
188-447;  184-709.  898.  1098; 
140-223.   429. 

St.    Kep'r.    87-369. 

Civ.  Proc.  14-126,  130.  288:  15- 
66,  62.  220.  320,  347;  19-41.  43, 
46.  288.  296. 

N.  Y.  Super.  57-297;  59-381. 

N.  Y.  Ann.  Cas.  1-32,  40.  50,  68; 
2-58;   6-381;  7-88;  8-104;   lO- 
150. 
724. 

N.  Y.  78-862,  487:  90-546;  112- 
325:  119-414:  120-434;  153- 
309;  198-286;  200-207;  203- 
253:  2O7-360. 

Hun.  27-18:  42-167;  61-367:  63- 
848:  66-404;  81-89;  89-424; 
91-172. 

App.  DIv.  14-227;  18-266.  323; 
21-433:  32-118:  33-607:  40- 
252:  48-282;  61-596;  76-366; 
78-499:  79-561:  82-241:  83- 
183.  429;  88-136:  89-304; 
102-5S3:  112-1.5.  441;  114- 
703  ;  118-344  ;  122-451  ;  125- 
212:  128-2.10:  132-210:  1.^3- 
695;  138-759;  139-591;  142- 
337;   148-484:   154-308. 

Misc.   6-32:    13-241:    14-.'>46:  22- 
14fi:  24-214;  30-68:  31-4fi3;  33- 
478  :  45-10,  153  ;  51-591  ;  55- 
81;  63-17. 
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N.  Y.  Supp.  18-590;  41-212;  47- 
653;  48-645;  62-934;  e:2-7lC 
882;  64-901;  78H10O;  T»-680: 
81-394;  82-422;  85-863;  90- 
810;  91-952;  92-924;  f»e-«16; 
98-376 ;  100-196 ;  101-72 ; 
103-605;  104-782;  loe^lin: 
116-151,  581;  117-232;  124- 
189;  126-967;  127-9S9. 

Abb.  N.  C.  14-811:  29-104. 

N.   Y.   Super.   57-297;   59-121. 

How.  62-460. 

Week.  DiflT.  14-860:  15-106;  16- 
41;  17-ak;  21-.. 

N.  Y.  Ann.  Cas.  1-64;  6«881;  6- 
81.  309. 

Connoly,  1-314. 
725 

N.'  Y.  120-484 :  207-360. 

Hun,   63-348. 

Civ.  Proc.  10-241.  346. 
726. 

N.  Y.  ^07-860. 

Misc.  20-649. 

N.    Y.    Supp.    97-1000. 
727. 

N.  Y.  2O7-360. 

App.  Div.  13.96 ;  127-910 ;  ISS- 
247. 

Misc.  67-33. 

N     Y.     Supp. 
1028. 
728 

N '  Y.  155-76  :  207-360. 

Hun.  86-29. 

App.  Div.  18-323;  25-462. 

Ml8C.  24-525:  25-446. 

N.   Y.  Supp.  55-712;  67-898L 

Civ,  Proc.  8-94. 

How.  00-205. 
729. 

N.  Y.  207-360. 

Hun,  62-306;  69-447. 

App.  Div.  83-183. 

Misc.  26-506. 

N.  Y.  Supp.  66-767:  65-250:  82- 
499:    140-345,    410. 

Civ.  Proc.  10-346. 
730. 

N.  Y.  76-596;  207-360. 

Hun,  60-447. 

App.  Div.  m:J-183:  128-11. 

Misc.  6-439;  11-444;  26-596. 

N.  Y.  Sunn.  32-221:  56-767:  64- 
;t33;  65-250:  82-400;  112- 
431. 

St.  RepT.  17-81. 

Civ.  Proc.  10-346. 

N.   Y.  Ann,  Cas.  2-29. 
731. 

N.  Y.  110-101;  110-561;  185- 
109- 

Hun,  84-177. 

App.    Div.   28-400;  42-170;  lOS- 
ft,-):     117-187;    135-79;     140- 
.'»06. 
.Misc.  0-46:  12-113;  18-688;  81- 
505;   02-268. 


NOTB7S. 


N.  Y.  Supp.  2».291:  88-94;  68- 

1(H9;  64-5.  55;  107-620;  110- 

821;    140-860. 
Civ.  Proc.  15-96. 
N.  Y.  Ann.  Cag.  5-150. 
732. 

N.    Y.    100-248;    IIO-IOI;    119- 

661;   185-109. 
Hun,  84-177. 
App.  Div.  42-170:  102-65;  HT- 

187;    135-79;    140-506;    153- 

758 
Misc.*  13-40;    28-198;    60-362 ; 

62-268. 
N.    Y.    Supp.    58-1049 ;    50-11 ; 

lOT-620;  110-821, 
Week.  Dig.  8-415. 
N.  Y.  Ann.  Cas.  6-150;  0*139. 
733. 

N.  Y.  185-109. 

App.   DIv.   42-170;  51-821;    102- 

65;    117-187;    135-79;    140- 

606. 
Misc.  0-46;  02-26S. 
N.    Y.    Supp.    68-1049;    04-979; 

107-620;  110-S21. 
N.  Y.  Ann.  Cas.  5-150. 
734. 

N.'  Y.  110-101;  185-109. 

App.  DIv.  28-490:  42-170;  117- 

187;  185-79;  14O-506. 
Mlfc.    60-861. 
N.    Y.    Supp.    58-1049;   08-682; 

107-020;    110-821. 
N.  Y.  Ann.  Cas.  6-150;  0-189. 
785. 

N.  Y.   185-109. 
App.   Div.   133-480. 
N.  Y.  Ann.  Cas.  5-150. 
736. 

N.   Y.  162-335. 
N.   Y.   Supp.   102-790. 
Abb.  N.  C.  O-209. 
787. 

N.  Y.  162-335. 
738. 

N.  Y.  115-163;  121-644;  128-171; 

150-187. 
Hun,     66-406;    60-548;     63-104; 

77-592. 
App.    DIv.    3-28;    0-399;    lO-or.. 

522:    10-582:    23-241:^25-140; 
.  42-64;  72-485  ;  101-344  ;  117- 

602;   144-278. 
Misc.   7-527:  8-621:   15-124:   18- 

6RS:     22-660:    24-369;    28-44S; 

30-86;  78-64. 
N.  Y.  Supp.  20-821:  36-815;  46- 

298;    48-779,    975:    40-600;    52- 

498;  58-032,  1132:  61-«68;  76- 

613;  82-250;  128-1014;  138- 

664. 
Civ.    Proc.    12-126;    14-130;   21- 

127,  284,  320. 
Abh.  N.  C.  20-321. 
N.  Y.  Ann.  Cas.  5-148,  153. 
780. 

N.    Y.    150-187;    2OCI-202. 


740. 

N.  Y.  78-686. 

Hun.  47-435.  • 

App.      DIv.      82-350;      101-287. 
131-172. 

Misc.   6-206;   7-394;   24-370. 

N.    Y.     Supp.    20-821;    01-658; 
116-253. 

Clv.  Proc.  16-126. 
743. 

N.  Y.   186-109. 
744fi. 

App,  Div.  153-758. 

Misc.   77-590. 

N.   Y.   Supp.    133-715;   137-234; 
138-795. 
745. 

N.  Y.  185-100. 

Hun,  83-416. 


App.  Div.  106-613. 


Supp.  31-959. 
74<l. 

N.  Y.  185-109. 

App.      DIv.     37-123;      113-745; 

154-597.' 
747. 
N.  Y.  Supp.  130-969. 
N.  Y.   186-109;  200-144. 
App.  Div.  81-347 ;  106-613. 
748 

N.'y.   186-109. 
740. 

App.  Div.  81-847. 
750. 

App.  Div.  37-123;  110-639. 
NT  Y.  Supp.  66-1130. 
751. 

N.    Y,    200-144. 

Hun,  83-416. 

App.  Div.  8J-.346;  121-627. 

N.  Y.  Supp.  31-959;  81-242;  100- 

734. 
755, 
N.  Y.  111-350;  116-493;  156-136; 

171-488;   187-4. 
Hun,  66-565;  81-388;  82-306. 
App.  Div.  7-169;  10-307;  24-228' 

33-456;   36-81,   381;   41-4:   44- 

257;    62-257:    72-103;    73-.  mR; 

88-586  ;      104-533  ;     141-405  ; 

144-375. 
Misc.     14-303;     27-611;     28-323; 

50-408. 
N.   Y.  Supp.  30-884;  65-401.  514; 

58-263;     60-522;     70-897;     76- 

194  ;  10O-527  ;  126-551 ;  130- 

0S4. 
N.   Y.  Super.  65-539. 
N.    Y.    Ann.    Cas.    1-138;    2-211; 

4-375,  377;  0-63.  817. 
756. 

X.  Y.  13.1-13:  140-420;  167-166; 

1 71-4S8  ;     176-97  ;     178-2;J6  j 

1S3-385. 
ITnn,   0;i-414:   74-2r,S:   S2-.^no. 
Apt».     Div.    18-203:    iU-2Ar,:    24- 

2lis;  2T-1S2;  31 -(50;  34-243;  41- 
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396:   67.113;   68-248.   270,   438; 

62-257;  68-10;  77-^42;  81-m: 

82-81,  102;  87-7;  88-586;  »7- 

183;  112-637;  182-709;  X37- 

264;  153-887. 
Misc.  4-lU;  14-303;  17-328;  20- 

310;    20-328;    30-171;    48-470; 

40-615;  50-450. 
N.  T.  Supp.  81-337;  85-1057;  45- 

849;  50-^76;  54-426;  58-67;  O0- 
/        522;   68-803;    60.218,   295;   TO^ 

74:    80-799:    81-587.    795;    85- 

lOl};   03-70?);   05-513;   36-887; 

101-340;    107-274;    117-637; 

126-551;    130-684;    132-503; 

138-535. 
St.   Ren'r.  60-171. 
N.  Y.  Super.  57-421;  50-478, 
N.  Y.  Ann.  Cas.  1-188;  0-812. 

757.  _     _^^   _„^ 

N.   Y.  82-500:  00^61;   111-350; 

115-493:  136-214. 
Hun,  27-18;  64-498;  77-01;  81- 

388:  87-537.  ^      ^^  ,w« 

App.  blv.  11-48;  12-813;  17-227; 

10-306;    20-67,    3;i3,    456;    36- 

381;    52-521;    57-485;    58-248; 

60-553;  62-257;  68-11;  77-338; 

81-161 ;       82-101 ;       08-294  ; 

104-533;    112-749;    123-412; 

141-465;  144-375. 
Misc.    14-115,    302,    428;    17-103: 

10-226  ;   26-545  ;  27-611 ;  57- 

372;  72-1.53. 
N.   Y.   Supp.   18-558;  36-16,  432; 

45-541;     46-118;     51-852;    55- 

401:     57-471:    68-263:     62-303; 

65-384;    67-1067;    68-116,    803. 

804;   63-1097;    70-897;   74-297; 

70-74;    80-799;    81-587;    OO- 

420 ;     03-1074  :    00-76 ;     107- 

1110  :       100-662  ;       126-551 ; 

120-577;   131-46. 
St.  Kop-r.  71-24. 
Abb.  N.  C.  20-284,  465. 
N.  Y.  Super.  55-539;  58-120. 
N.  Y.  Ann.  Cas.  4-375;  «-58.  804, 

508,  D. 

N.    Y.    77-480;    111-360;    130- 

313;    100-377. 
Hun.  2.1-1S8;  31-390:  51-423;  56- 

259;  60-C2:  81-194;  173-SS7. 
App.  Div.  30-530;  40-25;  67-438; 

112-750;      122-5  J9;      125-148; 

132-57:   138-785. 
MiRC      14-302;    38-12:    60-408; 

53-6;  50-268;  76-48.  _ 

N.  Y.   Supp.  67-502;  74-655;  OO- 

76:  lO-i-oil:   i07-5:u;   iio- 

873:   116-317;   123-583;   126- 

551 ;    134-92. 
rir.   Proc.   14-435. 
N.   Y.   Super.  55-539. 
N.  Y.  Ann.  Cas.  O-807,  n. 

7rvO. 

N.  Y.  111-350. 
Hud,  66-62. 


112*748: 


App.  DiT.  20p4S^  ^ 
l3Sc,  14-302  ;^l-6. 
N.   Y.    Supp.    47-168; 

126-551. 
N.  Y.  Ann.  Caa.  O-a07. 
760. 
App.     DW.     100-323 ; 

128-418;  140-246. 
Misc.  14-303;  50-268. 
N.    Y.    Supp.    85-1067; 

00-76;    107-1110;    120-551. 
Civ.  Proc.  8-277.      . 
Abb.  N.  C.  22-284.  ^ 
N.  Y.  Ann.  Caa.  2-211;  O-.80& 

761. 

N.  Y.  68-562;  60-460;  68-414. 

Han.  4-48,  674. 

App.  IHv,  27-146;  20-67. 

Misc.  27-612. 

N.  Y.  Supp.  50-536;  S1-«S2;  68- 

263;   120-6&1. 
768. 

N.     Y.    77-515;    103-274; 

127. 
Hun,  21*800;  66-565. 
App.    Dlv.    32-118:    86-381; 

303;    64-416;    184-822;    137- 

782 
itlsc.'6-51:    16-108;   27-57;   88- 

121;  45«*77. 
N.  Y.  Supp.  66-401:  66-942:  73- 

232 ;    02-737  ;    110-41  ;     122- 

543  ;  126-551. 
How,  60-385. 

N.  T.  Ann.  Caa.  8-884;  0-^19. 
764. 

N.  Y.  114-579. 

Hun,  84-U;  62-261:  66-5«5. 

App.    Dlv.    6-482;    44-257;     118- 

Y45;    117-56;    134-543;    144- 

689. 
Misc.  16-198. 
N.    Y.    Supp.    66-761 :    Oft-203 : 

107-1075;    110-610;    12e-o51. 
N.  Y.  Ann.  Caa.  4-66.  n.;  B-sm 
766, 

N.  Y.  140-414. 

Hun,  73-201. 

App.    Dlv.    20-525:    36-382:    64- 

416;  104-533;  134-544;   137- 
■    782 ;   141-465. 
Mlgc.  89-276.  ^ 

N.  Y.  Supp.  47-168 ;  72-2S2  ;  »S- 

1074;    llt>-610;    122-54a 
Dem.  8-236. 
766. 

N.  Y.  140-420. 

Hun,    78-546. 

App.  Dlv,   112-808;  141-465. 

N.   Y.    Supp.  00-4S2, 

N.  Y.  Ann.  Cas.  O-809. 

767. 

N.  Y.  70-175;  163-119. 

Hun,   83-514. 

App.    Dlv.    2-413;    61-569;    101- 

4f57:     llS-8:     120-307;     184- 

61;    151-623. 
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Misc.    38-4dl;    64-650;    63-89; 

73-166;  7«-210. 
N.    Y.    Supp.    l»-501,    502;    02- 

149;     106-9:     118-707;    127- 

1000;  12&-773. 
766. 

N.  Y.  96-32;  l»5-76. 

Hud,  12-130;  18-125:  63-514. 

App,    Dlv.    2-413;    27-014;    69- 

37:   148-302;    149-8.   58,   444, 
Misc.   73-402;   76-427. 
N.  Y.  Supp.  lH-501.  502;  60-776; 

69-179 ;  133-281 ;  16^168. 
Abb.  N.  C.  29-17& 
769. 

Hun,    26-354,    876;    28-294;    44- 

App.'    Dlv.    48-412:    69-398:    66- 

M9;  91-272;   10^387;  116-921. 
Misc.   36-274;   38-121;   60-354; 

70-669. 
N.  Y.  Supp.  64-722:  62-305;  69- 

843;     72-578;     77-101;     94- 

815:   128-138. 
Civ.  Proc.  6-90;  14-71. 
Abb.  N.  C.  18-204. 
How.  67-390. 
776. 

N.  Y.  136-76. 

Hun.  21-131:  36-542;  63-514. 

App.  Dlv.  76-144. 

Misc.  66-376. 

N.   Y.    Supp.   78-942. 

Abb.  N.  C.  29-178. 

How.  66-287. 

Daly,  9-44. 
771. 

Misc.  40-93;  63-370:  76-610. 

How.  10-458. 
772. 

N.  Y.  166-377.  537;  177-236. 

Hun,  31-20;  48-4a 

App.  Dlv.  48-412:  68-555:  83- 
168;  163-119;  144-148. 

Misc.  10-733;  16-413;  26-206; 
34-406;  37-745;  69-331;  62- 
592;  63-33. 

N.  Y.  Supp.  46-782;  69-646:  74- 
241;  76-476;  93-896;  119-825; 
128-846. 

Civ.  Proc.  21-16. 

N.  Y.  Super.  62-63. 

Law  Bull.  6-88. 

N.  Y.  Ann.  Cas.  8-15. 
776. 

N.   Y.  166-537;  168-28. 

Hun.  27-21:  81-348. 

App.  Dlv.  146-324. 

Misc.  14-182:  23-565. 

N.  Y.  Supp.  82-736. 
776. 

N.  Y.  47-370;  76-599. 

Civ.  Proc.  6-178, 

Week.  Dig,  9-133. 
777. 

How.  67-481. 
779. 

N.  Y.  142-212. 


Hun.  26-618;  88-889;  66-375;  67- 

463. 
App.    Dlv.    17-227;    18-409;   21- 

467;    46-103;    67-125;    74-278; 

76-289;  76-74,  287.  484;  79-120; 

81-147:    84-404.    620;    87-103; 

91-549;     93-151,    825;     161- 

182;    166-806,    495;     167-627; 

169-183  ;     112-77  ;     113-756 ; 

122-016;     123-274;     124-131; 

126-874;     128-781;     134-576; 

138-538.   714;   139-728;   143- 

613;   163-296. 
Misc.  16-514;  23-78;  26-90,  310; 

30-533,    028;    31-170,    471;   32- 

889;     83-120;    84-347;     43-20; 

40-57  ;  60-618:  62-9  ;  66-049  ; 

69-156.    515;    61-841;    64-^2; 

66-164;  69-886. 
N.  Y.  Supp.  80-859;  46-782;  47- 

649;   61-833;   64-566,   666;   62- 

713.   784:   63-967;   66-721;   69- 

816;  77-610;  78-2,  537,  669.  778; 

79-708;    86-689;    82-679.    996; 

84-11^  180.   1011;  86-192:  86- 

1022;  87-402.  519.  891;  96-824; 

91-876;    98-959;    94-177;    96- 

1027 ;     98-62.     200 ;     99-331  : 

107-497,    806,    949;    110-264. 

934;   113-289;    117-100O;    IIJ)- 

131,   620;   121-1114;   122-216; 

123-762;     124-491;     126-624; 

128-467 ;  137-1071. 
Civ.    Proc.    19-168;   21-221. 
Abb.   N.   C.  31-482. 
N.  Y.  Super.  67-222. 
How.  67-481. 
Dem.  2-486. 
Daly,  10-71. 
Week.  Dig.  28-4a 
K.  Y.  Ann.  Cas.  6-886;  7-269,  278. 
786. 

N.  Y.  138-566. 

Hud,  49-238:  74-192;  82-355. 

App.    Dlv.    49-390;    86-288;    92^- 

184;  186-874;  148-429;  164- 

586. 
Misc.  12-88:  26-207;  34-253;  37- 

129,  606  ;  39-580  ;  72-158. 
N.  Y.   Supp.   33-176;  60-70;   63- 

246;    69*215;    74-409;    76-159: 

86-588;  83-307;  87-316;  120- 

614;  139-190. 
Bt.  Bep'r.  66-555. 
Civ.  Proc.  14-840. 
N.  Y.  Ann.  Cas.  1-118.  119;9-46a 
781. 

N.  Y.  177-236. 
App.   Dlv.  88-275. 
Misc.    14-182:   64-466. 
N.  Y.  Supp.  36-382;  86-71 
Civ.  Proc.  14-1. 
Abb.  N.  C.  11-288. 
782. 

arise.    64-456. 
Civ.  Proc.  14-1. 
1629 
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NOTBS. 


TR8 

App.  Div.  ,1-.')21  ;  120-6G6 ;  147- 

589;    154-308. 
Misc.    14-303:    16-563;   04-455. 
N.   Y.   Supp.    105-474;   132-597. 
St.   Kep'r.   14-8, 
Civ.  I»roc.  e-188. 
Abb.  N.  C.  14-511. 
N.  Y.  Ann.  Cas.  2-215. 
How.   62-460;  66-392. 
7S4. 

N.  Y.  97-610;  200-208. 
Hun,  27-384;  80-2a7. 
I        App.  Dlv.  10-289  ;  14-232  ;  144- 


PP.  I 
215. 


Misc.  6-514;  11-125;  12-403; 
5H-176;  64-455. 

N.  Y.  Supp.  81-1008;  128-775. 

Clr.  Proc.  14-290. 

N.  Y.  Ann.  Cas.  7-125. 
786. 

Misc.  64-455. 
786. 

N.  Y.  86-278. 

Misc.    26-342;    64-455;    77-565. 
7S7. 

OiV.   Proc.   10-165. 

Misc.   53-428;  64-455. 
78H. 

App.   Dlv.  04-28;  110-898. 
780. 

App.    Div.   20-873;  48-601. 

N.  Y.  Supp.  28-59. 
700. 

App.  Div.  48-601. 

N.  Y.  Ann.  Cas.  4-258. 
701. 

N.  Y.  83-527;  135-645. 

Hun,   12-571;  17-113;  25-491. 

App.  Div.  48-601;  50-161:  71- 
2»5;  74-308:  06-165:  08-102, 
111  ;   110-486:   125-397. 

Mlac.  16-.552;  38-12,  13,  44.  45; 
44-45,  316;  54-85;  50-409;  63- 
379;   66-230;   77-148. 

N.   Y.  Supp.  66-962;  76-695,  698, 
901,  906;  81-392;  07-602;  lOO- 
770;   102-704;   104-496 ;   106- 
200;    107-538;    116-574;    122- 
998;  135-1075. 

N.  Y.  Ann.  Caa.  8-485. 
Sabd.  1. 

N.  Y.  02-647. 

App.    Div.    74-308;    133-140. 

Misc.  12-147  ;  24-407  ;  56-123. 

N.   Y.  Supp.   1O3-1025. 

N.  Y.  Ann.  Cas.  5-413. 
Sabd.  2. 

App.  Div.  45-575:  74-308. 

Misc.    24-407;   WJ-^G. 

N.  Y.  Supp.  61-403 ;  77-511 ; 
115-1103. 

X.  Y.  Ann.  Cas.  5-413. 
Snl»d.  4. 

N.   Y.   151-267,  047. 
Snbd.  5. 

N.   Y.  84-642;   151-668;   174-2r«;. 


App,  Div.  6-131;  1«-214;  30- 
544;  54-194,  510:  67-12:  74- 
308;  06-165;  111-159;  112- 
829;   117-475. 

Misc.  23-253,  504:  24-407:  S9- 
105.  422;  33-388;  38-13;  86- 
606. 

N.  Y.  Supp.  44-620;  61-1G9:  53- 
263;  60-195;  66-603;  OT-5*i7; 
78-482;  80-199,  715.  845;  »!?<- 
351;  100-679;  112-457. 

N.  Y.  Ann.  Cas.  5-413. 
Snbd.  6. 

N,   Y.  02-646. 
Subd.  7. 

N.  Y.  01-239;  151-660. 

App.    Div.   150-669. 

N.    y.   Supp.    135-760. 
Snbd.  8. 

N.  Y.  113-618. 

Hun.   10-128;  25-584. 

App.  Div.  58-320;  08-146. 

Misc.  35^381. 

N.    Y.    Supp.   71-1025;    90-734. 

Abb.  N.  C.  18-473. 

How.  67-511. 
Svbd.  lO. 

N.   Y.   135-634. 

App.  Div.  10-227;  28-303;  20- 
872;  67-12;  15O-660. 

N,  Y.  Siipp.  50-1002:  51-543;  64- 
605;  'ni-482;  116-725;  135- 
700. 

Civ.  Proc.  4-202;  5-67;  13-167. 

How.  66-475. 
Subd.  11. 

App.  Div.  51-379;  71-351;  74- 
308. 

Misc.  38-12. 

N.  Y.  Supp.  75-976. 
9Qbd.  12. 

N.   Y.   160-370. 
Snbd.  13. 

App.   Div.   111-182. 

Misc.  52-10. 
702. 

App.    Div.   48-GOl:   185-589. 

N.  Y.  Supp.  81-392. 
703. 

App.  Div.  27-161;  20-373;  39- 
.^43;  46-76:  48-187.  601:  50- 
161:  71-255.  351:  74-308;  98- 
102,  109,  145,  620;  107-249: 
117-476;  120-898;  160-660. 

Misc.  12-147:  23-253,  5<M;  24- 
108;  20-425;  3:5-388;  56-123, 
336,   606;   66-230;   T7-143, 

N.  Y.  Supp.  32-1073;  50-C22:  61- 
169.  542:  52-616:  5.3-297:  56- 
65G;  61-257,  300,  942:  OS-SI."*: 
63-724:  67-587;  71-1005;  T5- 
823,  976;  102-704;  1O6-200: 
107-538;  116-725;  122-99S: 
135-1079. 

N.  Y.  Ann.  Cas.  6-18;  8-485. 
706. 

X.  Y.  aoi-407. 
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App.  Dlv.  52-231:  Tl-31;  7T-16: 

130-452.    811. 
Misc.  45-502;  56-334;  70-88. 
N.   y.   Supp.   106-700;  120-980; 

139-337. 
TOT 

N.'  Y.  T6-168;  201-407. 

Hnn.  68-183. 

App.    Dlv.    57-210;    77-16;    ^- 

534;    136-811. 
MiRC.    45-502:    52-92;    56-384; 

58-494;  70-88. 
N.    y.    Supp.    01-178,    1003;    lOl- 

751 ;        1O6-760 ;        111-1085  ; 

180-387. 
St.    Kep'r.   46-477. 
Abb.  N.  C.  13-354. 
Dem.  2-579. 
Subd.  1. 

Hun,  68-604. 
App.  Dlv.  52-281. 
N.   y.   Supp.   18-327,  879. 
St.  Rep*r.  7-767;  44-478. 
Abb.  N.  C.  2-811. 
How.  26-422. 
How.   N.   S.  2-525. 
Svbd.  2. 

St.  Rep'r.  12-665. 
Svbd.  3. 

N.   Y,   125-686. 

App.  Div.  101-262. 

MUc.  15-631;  16-565. 

St.    Rep'r.    33-819;    86-920;   51- 

122. 
Civ.  Proc.  13-234;  19-268. 
Abb.  N.   C.  21-214. 
N.  Y.  Super.  .36-294. 
N.  Y.  194.892. 
T08. 

N.  y.  261-407. 

Hun    60— 244 

App!  Dlv.  68-281;  77-16;  78-499: 

93-308:     112-122.     120:     116- 

496;  136-813;  147-219;  153- 

406. 
Mlflc.   20-425;  41-558:   53-269; 

58-496. 
N.   Y.   Supp.  61-942;   74-55;   70- 

680;   85-114:  87-85:2:   08-1  ;i6; 

101-760;      103-77;      111-1085; 

110-477;    131-1041;    138-537. 
Civ.  Proc.  19-40. 
790. 

N.'  Y.  2O1-407. 

Hud,  20-182. 

App.   Dlv.   2-19;  49-407:  52-231: 

77-16 ;       136-813 ;      146-249 ; 

154-587. 
Misc.  58-496. 
N.   Y.    Supp.   63-381;   111-10S5 ; 

130-914. 
riv.   Proc.   19-37. 
800. 

N.  Y.  201-407. 

App.    Dlv.    77-16;    136-813. 

Misc.  ~      '"" 


58-496 
N.  y.  Supp.  111-1085. 


801. 

n'  Y.  201-407. 

App.   Div.   77-16;   136-8U. 

N.  Y.  Supp.  111-1086. 
802. 

N.  Y.  201-407. 

Hun,  80-452. 

App.  Dlv.  77-16;  121-750;  136- 

Misc.  58-496 ;  79-88. 

N.    Y.     Supp.    79-268;    lOO-R.-^; 
111-1085;    180-914;    130-337. 
803. 

N    Y    78—509 

Hun.' 26-589;*  41-608;  43-95;  87- 
304 

App.' Dlv.  29-284;  35-428:  48- 
&5;  49-407;  65-107:  66-203: 
67-68;  76-580;  79-102.  017: 
8O-40;  95-543;  98-149;  120- 
747;  124-36;  126-814;  128- 
919;  133-421;  134-435;  137- 
752;  138-422.  425;  130-726; 
140-528;  146-249.  436;  140- 
493  *    162—163 

Ml8e.*10-233:  12-68,  169:  28-494. 
603;  33-573,  727;  41-4.36;  50- 
451 ;  54-66,  580 ;  55-326 ;  57- 
364,  865:  58-384,  400;  64- 
454  ;  66-157  ;  70-26  ;  73-20. 

N.  Y.  Supp.  54-810:  63-381;  68- 
1053;  72-488,  831;  73-118;  78- 
506;  80-277;  84-1066;  l>O-740; 
09-512;  104-503.  847;  105- 
482  ;  108-371  ;  100-660,  662  ; 
111-5,  172:  112-830:  117- 
643:  llO-,305;  121-226;  122- 
626;  125-402;  130-827 ;  134- 
1090;    136-657;    14O-1014. 

Civ.   Proc.   14-314. 

Abb.  N.  C.  31-194. 

N.   Y.   Super.  54-444. 

N.    Y.    Ann.    Can.    2-186;    6-266; 
0-274. 
S04 

App.  Div.  35-428;  48-335;  66- 
203  ;  76-5S() :  79-102  :  05-543  ; 
128-019:  134-436;  140-249. 

Misc.  12-68:  28-404.  603:  41- 
436:  50-451;  54-580;  55-.127; 
58-:»4.    400;    64-454:    66-157. 

N.  Y.   Supp.  54-810:  73-118;  78- 
506:    0O-749;    104-847;    105- 
4S2:    108-.371;    112-830;    131- 
226;   122-626:  14O-1014. 
805. 

Huu,   20-517.   535:   88-320. 

App.  Div.  48-335:  62-315;  65- 
107;  76-580:  70-102:  85-570; 
05-54.-?:  00-208;  128-919;  134- 
437;   146-249. 

Misc.  41-4:{6:  50-451;  58-384, 
400;    61-454. 

N.  Y.  Supp.  71-809:  72-488;  78- 
506;  83-428:  00-740.  000;  90- 
JH2:  1 07-600:  io8-ri71;  112- 
830;   12-020;   14O-1014. 
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N.  Y.  Super.  66-268. 
N.  Y.  Ann.  Cafl.  2-136. 
806. 

N.  Y.  94-541. 
Hun,  62-530;  86-44. 
App.    Dlv.    48-335;    76-580; 
102;    06-543;    128-010; 
249 

'  41-436;    68-384;   496; 


Misc. 

454. 
N.   Y. 

749; 

626 


T9- 
146- 

64- 


Supp.  6-704;   78-596;  »0- 
108-371;    11^^880;    122- 
140-1014. 
St.   Rep'r.   11-260. 
N.  Y.  Ann.  Cas.  2-129. 
Sabd.  2. 

Hun,  20-687. 

St.  Rep'r.  16-733;  18-880. 
807. 
App.    Dlr.    48-385;    76-580;    79- 

102;    96-543;    128-919;    146- 

249. 
Miflc'  41-486;    68-884,    496;    64- 

454. 
N.    y!     Supp.     78-696;     90-749 ; 

108-S71 ;    112-830 ;    122-626  ; 

146-1014. 
Civ.  Prt)c.  10-178. 
808. 

Hun,  20-182. 

App.    Dlv.    48-886;    76-680;    79- 

102;     96-543:     128-919;     180- 

468;   146-249. 
Misc.    41-436;    68-884,   406;    64- 

454. 
N.  Y.'  Supp.  66-851,  924;  78-596: 

90-749:      108-371;       112-830; 

114-986;    122-626;    140-1014. 
Abb.   N.  C.  8-436. 
800. 

App.    DiT.    48-335;    76-580;    79- 

102;  05-543;  98-140;   124-36; 

12H-919:  137-752;  146-249. 
Misc.  12-68:  2K-603;  33-573:  41- 

43(i;    68-384,    49(J;    04-454. 
N.     Y.     Supp.    78-596;    84-1006; 

90-470;  io8-.'571;  111-5;  112- 

830;  122-626:   140-1014. 
Abb.  N.  C.  1-350. 
N.   Y.    Ann.   ('as.   6-265. 
8JO. 

Abb.  N.  C.  8-239. 
811. 

\    Y    162-250 

App.'Div.    281267;    48-680;    67- 

889 
Misc.'  17-93;  68-629. 
N.   Y,  Supp.  61-68;  73-293. 
Civ.    Proe.    14-307. 
Ilow.   67-273. 
812. 

X."  Y.  162-246. 

Hun,  69-445. 

App.    DlT.    43-530;    61-492;    79- 

428;    06.508;    117-359;    144- 

511.      . 
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Misc.  6-305;  13-16;  3a-3Sl:  60- 

147  ;  61-542  ;  65-315  ;  67-lTO; 

73-273. 
N.  Y.   Supp.  60-198:  7O-620;  88- 

993;    98-217;    116-860; 

228;  130-8G5. 
N.  Y.  Super.  69-168. 
N.  Y.  Ann.  Cas.  2-20;  4-60; 

618* 

App.    Div.    76-578:    116-674. 

N.  Y.  Supp.  78-846, 

Dem.  8-56. 
814. 

N.  Y.  100-219. 

App.      Dlv.      45-134 
120-450. 

Misc.     16-169;     17-358;     1»-615; 
46-602;  48-223;  79-359. 

N.   Y.   Supp.   39-94;   44-422; 
1047  ;     CMI-084  ;     91-38  : 
678;  104-1082;  140-429. 
816. 

N.  Y.  Supp.   139-1037. 

App.    Div.    166-96. 

N.  Y.  Super.  47-387. 
816. 

Abb.  N.  C.  16-419. 
817. 

N.  Y.  90-312. 

Hun,    70-48;   87-284. 

App.    Dlv.    1-658;    6-264; 


5»6;   128-263;  188-742:  146- 

138;  153-258.     . 
Misc.     19-595;     20-508;     S5-7S, 

133;  68-351. 
N.  Y.  Supp.  83-886:  44-813;  46- 

666;    47-712;     108-973;     111- 

10;    112-773;    118-216;    137- 

1084. 
Abb.   N.  C.  6-69. 
N.  Y.  Ann.  Cas.  4-200. 
818. 

App.   Div.   1-558;  124-556;    133- 


np. 
742. 


Misc.  19-598;  36-133;  58^51. 
N.    Y.    Supp.    112-773;    11S.215. 
Civ.  Proc.  16-434. 
N.  Y.  Ann.  Cas.  4-205. 
819. 

m'isc.  19-59a 
Abb.  (N.  S.)  12-58,  n. 
820. 

N.   Y.    107-118;    117-297; 

283.  288. 
Hun,  62-95:  66-82;  64-425; 

43;  86-391;  89-384. 
App.  Div.  10-234;  12-80;  1©-610: 

26-142;    27-453;    29-173; 


562;  40-500;  41-531:  42-166; 
61-543:  61-296;  69-286;  72- 
5;  76-444;  78-27.  544;  81-204: 
86-31 7  ;  96-39  4  ;  102-249 ; 
104-91:  105-469;  124-8.'>2: 
126-547;  132-515;  138-887: 
144-419  ;  146-614 ;  148-765, 
809;    149-608;    153-751. 


KOTBS. 


Misc.  12-«2:  S4-6:  27-MS:  28- 
43;  31-179;  43-379;  45-28.  42, 
846 ;  46-556  ;  58-553 ;  00-409  ; 
72-*9,  878:   T9-362. 

N.  Y.  Siipp.  35-397;  46-295;  47- 
448;  4i»-201,  612;  56-353;  51- 
814;  59-189;  54-862;  58-125, 
•715;  56-814;  63-964;  76-474; 
74-749;  76-98;  78-320;  82-541 ; 
S7-480:  66-448,  814,  896;  92- 
963;  08-304;  04-277.  S07; 
160-490,  1058;  lia-360:  117- 
1077;  121-354;  128-602:  120- 
267.  1059;  131-876;  138-320; 
188-731.  1066  :  134-675. 

Clr.  Proc.  14-269;  15-316. 

N.  T.  Ann.  Cas.  8-221,  226. 


N.   T.  264-288. 

App.     Dlr.     180^04;     146-605. 

614;    153-750. 
Mtsc.  78-376. 
N.  T.   Supp.  136-808;   181-125; 

188-691. 
:821 

Ififlc.  51-229. 


N.  Y.  87-272. 

Hun,  28-74;  73-181.      ^ 

App.  DIV.  81-417;  42-28;  90-145: 

B2-250,    252;    16<*-691 ;    112- 

182;     121-401,    612;    184-372; 

128-278  ;     187-61 ;     188-276  ; 

148-861;    154-348. 
Misc.     18-207;     86-670;     51-229. 

589  ;  52-647  ;  66-387  ;  74-407. 
N.  Y.  Snpp.  47-662;  67-471:  58- 

088;     WWSIO;     87-87;     04-812; 

08-46;   161-96;   166-98.   385; 

167-216,    722:    168-667;    122- 

87;    188-794;    132-895;    184. 

828;   139-820. 
€!▼.  Proo.  81-840. 
N.  Y.  Ann.  t'nn.  1-324. 
Week.  Dig.  5-589 ;  15.874. 


N.  Y.  56-192 ;  05-252 ;  858-592. 

Hnn.  56-891;   76-587. 

N.  Y.  Ann.  Cas.  6-259,  275. 


App.  Dlv.  34-162;  14».78. 

Misc.  62-479. 

Week.  Dig.  16-864. 
825.  ' 

App.  Div.  34-162.  _  .^ 

Misc.   1O-420:   86-693;  56-10. 

N.  Y.  Snpp.  46-675. 

N.   Y.   Snper.   56-66. 

N.  Y.  Ann.  Cns.  1-401. 

Week.  Dig.  18-563. 
826. 

Barb.  10-155. 
827. 

Nv  Y.  136-509;  146-281;  141-76. 

Hun,  88-327.  ^^  ^  ^     ^««. 

Apd.  Div.  11-602 ;  68-855 ;  167- 
soO;  118-7W. 


Mific.  18-44;  16-619;  86-62;  65- 
540. 

N.   Y.   Snpp.   56-442;   74-88;  08- 
777;  126-918',  136-458. 

Abb.  N.  C.  80-277. 

N.  Y.  Ann.  Cas.  8-186. 
828. 

N.  Y.  188-548. 

Hnn.  83-414:  76-60. 

Abb.  N.  C.  31-152/ 

How.  67-346. 

N.  Y.  Ann.  Caa.  16-4K)6. 
820. 

N.  Y.  81-157;  85-633;  86-302; 
88-447:  86-549;  01-657;  95- 
816,  517;  08-206;  166-547;  162- 
94;  164-506:  165-332;  110-12. 
518,  562,  671;  111-239;  113- 
62.  152,  238.  248.  391.  575;  114- 
288;  116-12;  117-91,  500,  006;. 
118-46:  126-536;  121-575; 
124-487,  605,  651;  125-756; 
186-293.  552;  132-549;  146- 
281;  141-76.  225,  389;  142-140; 
148-190;  146-13;  140-83:  153- 
124.  294,  348;  161-84;  160-430; 
176-412.  554;  174-39.  106;  17.%- 
375;  186-116.  261;  18li-876 ; 
187-491;  188-421;  108-322; 
266-384;   806-471. 

Hun.  14-581;  15-79;  17-130;  16- 
.85;  82-414;  84-82.  827;  86-386; 
28-423,  435;  80-498,  608;  36- 
555;  31-46,  417;  84-94;  87-336; 
46-223;  41-437;  48-159;  44-142, 
346.  560,  697;  46-289;  51-224; 
58-691;  54-166;  56-391:  58- 
251;  66-237;  61-250.  812;  62- 
207;  68-185,  477;  64-573,  ?93; 
66-222;  68-48;  76-34;  74-276; 
77-108:  T8-49,  418;  70-129; 
88-17,  268.  845.  403;  84-202; 
85-65.  486;  88-92.  211.  485;  06- 
7,  72,  128.  181.  603;  01-168;  02- 
274.  384,  450. 
App.  DlT.  4-132;  6-179,  458.  563; 
6-445.  686:  8-612:  13-493;  14- 
201;  15-215;  16-547.  548;  17- 
268,  272;  18-491;  10-354.  453 
21-232,  866;  22-622:  23-152 
24-447;  88-243.  878;  20-41.  220 
36-132;  31-352,  626;  88-623, 
634;  85-85,  189;  36-546;  37- 
690;  38-142.  482;  41-3.56;  42- 
119;  45-176.  809;  46-515;  47- 
145;  48-867:  56-120;  51-72;  53- 
12.  113;  54-617;  55-320.  407. 
541;  56-96,  566:  57-64;  58- 
584;  50-156,  288.  522;  61-163. 
205;  63-151;  66-502:  67-425. 
,%68:  68-293:  60-286.  381.  459; 
71-508:  72-224.  278;  74-444; 
75-.'?39:  76-447.  507;  77-622: 
70-312;  82-612:  85-6.  368.  481, 
.^87:  86-385;  87-18:  66-20;  01- 
236:  04-10;  05-303;  07-430: 
08-371,  418,  471.  486.  498;  OO- 
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83,  371;  100-3,  368;  101-562; 
102-592;  104-183,  334;  106- 
316;  108-136;  110-915;  111- 
77,  502.  »16;  112-379,  470,  475, 
780,  781;  1'14-412,  •  768 ;  115- 
754;  110-185:  117-185,  498: 
iaO-186;  121-333:  124-88; 
125-310.  354;  126-56,  568, 
609,  945;  127-605,  612;  129- 
818;  l»l-402.  4«.  428:  13:i- 
437  ;  135-791 ;  i:i6-518,  593  ; 
187-471.  478.  612;  ia«-537. 
609;  140-116.  640;  142-107; 
143-690,  823.  844  ;  147-7.  413. 
654  ;  148-279,  774  ;  149-261  ; 
151-21,  859;  152-319,  804; 
154-359. 

Misc.  0-88;  7-673;  8-82;  0-673: 
10-185;  11-450;  12-250:  13- 
487,  597:  15-290:  19-385:  22- 
749;  27-186:  28-263;  29-72;  31- 
6o7;  33-327:  34-446.  597;  35- 
380,  681;  38-56;  89-739;  40- 
153,  259;  42-50,  448.  507;  45- 
149;  47-87,  573;  48-344,  640; 
49-37;  50-217,  280;  54-176; 
«'V505;  02-602;  71-120.  642: 
78-185,  495;  74-38;  75-1  :?2  ; 
70-573;  77-507:  78-422;  79- 
68,   223,   573. 

N.  Y.  Supp.  18-480:  28-222,  296; 
29-169,  526;  31-11.  100,  252. 
311;  32-538,  671;  88^138.  477; 
84-45,  628.  667.  830,  870;  35- 
495,  645;  80-284,  952,  967.  983: 
44-205.  988:  45-563.  1006:  47- 
623,  666,  922;  48-871,  805,  908: 
49-174,  803;  51-234.  .*W0.  478: 
52-362.  461.  756,  1081;  54-488, 
781;  55-796;  50-551,  5561;  57- 
653;  58-983;  00-87.  563:  Ol- 
744:  62-48.  109,  120;  63-274. 
.387;  O4-501;  O0-95,  928,  968; 
67-430,  481.  1029;  69-9,  125. 
255.  407:  70-420,  .546:  71-335. 
1026,  1062;  72-42;  78-259,  779; 
74-5.  755,  981,  1069;  75-890;  70- 
56.  121.  961;  77-483;  78-130, 
320.  527;  79-111,  250,  688;  80- 
962;  81-1019:  82-926;  83-172, 
218.  704,  1091:  85-402.  538.  680; 
80-497;  87-432.  631:  88-686; 
89-965;  90-208.  526.  769,  873, 
883;  91-207,  378,  750;  92-309, 
669  ;  93-554.  950  ;  95-969  ;  96- 
40,  209,  638:  97-570:  98-321. 
625,  658,  775;  99-1036;  lOO- 
279,  444,  1089:  102-571,  754: 
104-824.  1084:  105-031.  1060; 
107-900:  100-443.  444:  llO- 
706,  951;  112-20:  113-028: 
114-667 ;  1 15-10:55 :  1 1 9-233 : 
121-122,  825;  123-122.  302; 
124-1041;  125-260:  12€J-1011; 
127-906.  1025;  128-1  S(i ;  1.10- 
1039;  131-587;  132-126,  203. 
4S6.  655.  837;  133-328,  413, 
711 :    184-733  ;    136-381,    559  ;  I 


186-386.  747,   1086;  137-978: 

139-540.  622.  915. 
St.    Rep'r.    11-357;    12-841;    14- 

206,  398;  30-133,  407,  4G1;   7»- 

127. 
Cir.   Proc.   14-210;  21-1. 
Abb.  N.  C.  29-30;  31-158w 
N.  Y.  Ann.  Cas.  1-153,  228;< 8-881; 

9-123  -»         »  t 

Connoly,   1-204;  2-27. 
Dem.  0-35,  92. 
N.  Y.  Super.  54-280. 
880. 

N.  T.  01-298;  172-146;  17T-357: 

178-131;   11^7-198. 
Hun,  25-273;  47-ia 
App.   DiT.  8-157;  80-288;   63138; 

66-179;  74-441;  78-76;  SH-436; 

95-391:       105-424:       12G-50S, 

674 1    186-6;   154-605. 
Mlw.    06-225. 
N.  Y.  Supp.  71-363;  78-279;  77- 

575:   79-507:   88-597;   94-574: 

110-951;  119-803;  139-887. 
831. 

N.*  Y.   110-386;  112-485;.  132-1S5; 

141-457;  143-235. 
Hun,  41-424;  56-220:  68-518;  78- 

263. 
App.   Div.   14-81;  52-65;  62-521; 

60-249  ;       86-162  :       87-157  ; 

lll>-853;      128-804;      i:W-217; 

130-379.   686;   146-432;    147- 

916;    148-485. 
Misc.    28-395;   29-672;    39-392: 

74-565. 
N.    Y.   Supp.   18-485;  67-43:   71- 

134;   79-357.   367:  88-528;    84* 

;i7;     104-839;     llS-lKi;     120- 

982  ;  131-291 ;  132-.509. 
Civ.  Proc.  16-354;  19-207.  282L 
832 

N*    Y.    86-358;    91-241;    92-Q54; 
121-206;  156-162. 

Hun,  28-150;  92-360. 

App.    Dlv.    14-102;    20-517;    34- 
547;  126-108. 

Misc.     <i-5S0;     14-33;     00-271 ; 
71-626. 

N.  Y.  Supp.  35-237;  47-100;  S4- 
538;  187-155. 

N.   Y.   Super.  55-433. 
833. 

N.  Y.  201-129. 

Hun,  87-16. 

App.  DlT.  11-430;  80-2D. 

Misc.  72-278. 

N.  Y.  Ann,  Cas.  2-79. 

Wend.  13-311. 
834. 

N.  Y.  78-220;  80-2S2:  «1-151 
QO-m:  92-274:  99-56;  101-126 
103-.'73:  104-352:  106-298 
111-220.  230;  112-493;  118- 
r7:  120-4  50 »  129-654:  133- 
453;  130-423;  137-57Q;  148-88» 
90;   154-355;   166-^9:   166-18 
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169 ;  10«-262 ;  171-106.  201 ; 
178-66  ;  184-67  ;  185-128 ; 
188-349;  102-238;  193-1; 
194-458;  190-452;  201-129. 

Hun.  10-55;  24-43:  32-306;  40- 
438;  43-421;  45-307.  439;  4e- 
458.  488;  66-575;  5T-76;  CO- 
238;  78-107.  227;  79-346;  83- 
379;  85-579;  87-16;  91-500. 

App.  Div.  8-75;  11-429;  29-483. 
497;  32-634;  35-356;  42-364; 
48-428:  55-449.  453:  05-54:  68- 
a05,  894:  70-12.  273;  71-28;  78- 
559;  77-219;  80-609:  82-360; 
87-506;  80-509:  94-325;  06- 
29:  90-9,  74;  10O-376 ;  105- 
268,  817.  360;  110-429;  111- 
514,  520;  118-735;  116-363; 
117-551 ;  110-140 ;  120-231, 
773;  124-7G9;  126-273;  130- 
14:  131-840;  132-573:  133- 
806;  187-321,  387:  146-433; 
140-807;  151-623;  152-729; 
153-496;  154-841. 

Misc.  26-56;  30-484,  705;  31-138; 
33-554:  38-97;  48-100;  54- 
176;   75-132,   215. 

N.  Y.  Supp.  28-1075;  20-364;  31- 
907;  83-873;  36-256;  54-1028; 
66-242:  50-160;  60-125;  61- 
917;  63-915.  923;  64-562;  66- 
871;  67-817;  72-524;  74-126, 
902,  1055;  77-111,  179;  79-13; 
80-751;  81-813;  84-888;  87- 
981 ;  88-1,  924  ;  00-1007  ;  07- 
612,  707;  00-312 ;  104-225, 
435.  aSl;  116-998;  121-763; 
122-118 ;  132-837  ;  184-267  ; 
135-176,  262;  136-190;  138- 
221;    130-758;    140-885. 

St  Rep*r.  11-268;  12-446;  16- 
452. 

Civ.  Proc.  10-188;  21-864. 

Abb.   N.  C.  20-162. 

N.  Y.  Ann.  Cas.  2-77,  298;  6-244; 
6-22;  7-345.  858;  8-414. 

Connoly,  2-221. 
885. 

N.  Y.  108-573;  111-220.  239; 
128-420:  145-1;  168-213:  170- 
83;  170-281;  104-269;  201- 
127. 

Hun.  16-628;  21-344;  87-242;  38- 
270;  40-336.  438;  41-203;  42- 
616;  58-251;  60-28.  305;  61- 
104;  72-407;  82-384;  87-16. 

App,  Div.  8-146;  11-430;  13- 
669;  17-245;  21-555;  34-397; 
42-232;  58-184,  329;  60-118; 
61-163;  70-523;  04-161;  06- 
145:  08-419:  120-734:  120- 
203.  550;  1.35-866:  143-181. 
686;  146-201;  148-730;  153- 
497. 

Ml80.'5-466:  30-621;  33-143:  35- 
508;  40-529:  48-486;  61^547; 
64-286;  67-241;  73-154. 


N.  Y.  Supp.  18-515;  51-49;  54- 
225;  61-64;  62-772;  67-928;  68- 
868,  641:  60-941;  70-420;  71- 
1062;  f 5-373;  82-842;  80- 
482;  06-1113;  11O-650,  712; 
115-069  ;  110-81 ;  120-266 ; 
123-971;  127-1091;  128-250; 
182-695,  1117 :  136-942,  1086 ; 
137-43,  527. 

Civ.  Proc.  15-204;  10-191;  21- 
277,324. 

N.  Y.  Ann.  Cas.  2-79;  6-22;  10« 
447. 

Week.  Dig.  16-198. 
886. 

N.  Y.  00-66;  108-673;  104-352; 
111-220;  151-196;  165-18; 
166-262;  178-72;  184-58; 
188-349;  193-1;  201-128. 

Han,  72-497:  78-226:  88-349;  86- 
579;  87-16. 

App.  Div.  11-430;  20-486,  496; 
32-634;  35-356;  42-365;  56- 
451;  50-363;  70-12;  71-28;  80- 
609,  614:  82-360;  80-509;  100- 
367;  145-268.  317;  111-514, 
620;  116-364;  120-232;  124- 
768,  774;  126-550;  131-840; 
133-806;  136-866;  137-321; 
143-686;  146-433;  14O-807; 
151-623. 

Misc.  SO-705;  31-139;  55-66; 
68-72;  eiH548;  75-215. 

N.  Y.  Snpp.  33-198;  61-985;  64- 
1023;  50-160:  61-917;  63-915; 
64-562;  66-871:  68-363:  60- 
651:  74-1055:  76-625:  80-751: 
81-813;  85-847;  07-707;  lOl- 
845;  110-712;  122-118;  134- 
267;  136-262;  136-190;  137- 
43;  188-221;  140-885. 

Civ.  Proc.  21-324.  364. 

N.  Y.  Ann.  Caa.  2-77.  294;  6-244, 
D.;  6-22;  7-848,  850,  861;  8-415. 
887 

N.'  Y.  103-242: 143-219 ;  188-62. 

Hun,  83-32;  37-622. 

App.  Div.  116-576;  138-713. 

Misc.  8-170;  32-328;  40-55;  68- 
455. 

N.  Y.  Supp.  66-542;  101-846; 
123-762:  126-82. 

Dem.  8-388. 
838. 

N."  Y.   150-266. 

Hun,  70-539. 

N.  Y.  Supp.  29-088;  66-296;  08- 
686;   114-832. 
830. 

Barb.  41-444. 
840. 

Hun.  60-549;  81-302. 

App.  Div.  20-186;  <36-221:  66- 
387:  58-855.  362:  61-139;  60- 
340;  03-281;  10O-473;  113- 
226;   127-436. 

Misc.   6-578:   24-593;  43-424, 
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N.  Y.  Supp.  30-785:  54-743;  «7- 
792;  10-361;  T4-820;  lll-rJ9, 
979;  lir-985. 
Abb.   N.  C.  a9-140,  n. 
841. 

N.  Y.  l«4-500;  1T8-321. 

Hun,  ttH-4U7;  65-176. 

Anp.   DIv.  12-109;  2»-235. 

MW.  »O-250;  »5-733;  T2-465. 

St.  Uep'r.  17-11;  36-468. 

D«m.  6-eo. 

N.  Y,  Ann.  Cas.  9-395. 
943* 

N*  Y.  14-456;  173-323, 

Misc.   10-335:  22-297. 

X.  Y.  Supp.  50-32. 

Paige,  8-428. 

Wend.   7-616. 

N.  Y.  Ann.  Cas.  1-79, 
843. 

N.   Y.    100-309;   129^-860;  140-6. 
Hun.  83-388. 
Misc.  47-523. 
844. 
Hun,  84-192;  06-88. 
App.    Dlv.    81-SO;    42-454;    115- 
189. 

Misc.  29-375;  36-857;  54*86; 
60-144. 

N.  Y.  Supp.  35-630;  52-857;  «0- 
485;  7*-922;  100-7iK{ ;  104- 
491;   112-1009;    117-945. 

Civ.  Proc.  6-117. 

N.  Y.  Super.  50-202;  52-7 

Dem.  3-lL 

N.  Y.  Ann.  Cas.  5-372,  877. 
645. 

N.  Y.  8-84;  200-55. 
Misc.   47-523. 
840. 

N.  Y.  8-G7 ;  200-56. 
847. 

N.  Y.  200-56. 
^  CUy  H.  Kec.  3-11. 
850. 

N.   Y.    Supp.   98-eOQ. 

Wend.  21-008. 

Daly,  5-50a 
852. 

N.  Y.   185-60. 

Hun,  02-477, 

App.   Dlv.  27-269. 

Allsc.    63-190. 

How.  48-349. 

Dem.  3-75. 
853. 

N,  Y.  186-60. 

Hun,  2«-37l. 

App.   Dlv.  6-146. 

Misc.  72-119. 

N.  Y.  Supp.  130-1089 ;  132-338. 
854. 

N.  Y.  1S5-00:  20 1-1 1.1. 

Hun,  37-245. 

r.«  ^iL  «-14n:  16-102:  22- 
142:  27-2ffl>:  :»0-612:  4O-130; 
1151-300;   130-670,  774.  779. 


127-1048  ; 


114-769  :   12*^7  5  187.104S  ; 

Clv.  Proc.  8-387. 
N,  Y.  Ana.  Cas.  5-273. 
boo. 

N.  Y.  155-337;  204-116, 

-^P^o^^^i-J-i^^'  16-192.  193;  22- 
liV  .?2r?12;  41-4&4;  139- 
778  •  147-599. 

Misc.  TtKll;  73-405. 

N.    Y.    Supp.    44-713: 
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18,  449;  41-473;  48-418;  49-78, 
526. 
Civ.  Proc.  14-87. 
Abb.   N.   C.  22-116:  81-197. 
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N.  Y.  Ann.  Cas.  7-886»  n. 
866. 
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656;  131-797;  132-171  ;  137- 
336;  189-16,  135:  140-5:^'>. 
923;  143-211;  148-283,  626; 
151-603. 

Misc.  7-402;  10-475;  12-67;  13- 
632;  17-559;  20-16,  279;  23- 
241;  30-36;  32-8:  34-111;  35- 
340;  40-563;  41-436;  42-54; 
45-56,  272;  46-195;  47-355; 
53-533;  61-116;  56-83;  66- 
66;  68-353;  63-55;  64-454; 
67-561;  73-402;  75-205. 

N.  Y.  SSnpp.  31-919;  44-U02:  48- 
173;  51-304;  58-907:  60-702; 
61-1100;  71-809;  72-976;  78- 
410:  90-749,  824;  92-149; 
93-833.  1111;  95-898;  96- 
561;  07-737,  1078;  98-186.  542, 
GOO;  100-251,  703:  102-324  ; 
108-795 ;  104-523 ;  106-641. 
846;  106-535,  940;  108-415; 
1 10-0<5 :  1 1  :i-738 ;  114-211 : 
116-H18.  570;  118-610:  122- 
74;  123-984;  126-427;  128- 
130;   1:J2-1104. 

Civ.  Proc.  14-79;  16-188.  303. 

Abb.  N.   C.  31-361. 

N.   Y.   Super.  59-139. 

N.   Y.  Ann.  Cas.  1-167.  171:4-24, 
167,  306;  6-107,  312;  9-443. 
874. 

App.    Dlv.    41-476:    87-249;    »5- 
425;  119-881;  121^758;  14S- 
626, 
Misc.  23-241;  30-36;  40-563;  45- 
50,  2712;  04-454;  72-119. 

N.  Y.  Supp.  51-304;  58-907.  084; 
60-7()'2:  72-970:  84-280;  fM>- 
824;  106-532;  114-910;  130- 

loso. 

St.  Kop'r.  12-677. 

Abb.  X.  C.  20-426. 

X.  Y.  Ann.  Caf?.  6-107,  312. 
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^ 


66- 

425; 


87K.       ' 

Hud,  21-268:  53-347. 

App.   Div.   87-248;  96-425;  lOl-* 

467  ;  127-824  ;  144-54. 
Misc.    40-563;    46-66,    272;    ©4- 

N.  Y.'  Supp.  68-907;  60-702;  72- 
976:  84-280;  0O-824;  92-140; 
112-122;  128-809. 
Abb.  N.  C.  8-115. 
N.  Y.  Ann.  Caa.  6-107,  812. 
876. 

N.  T.  101-176. 
App.    Dlv.    41-494:    42-67; 
469 ;     74-350 ;     05-419, 
121-758,    763. 
Misc.    40-563;   45-56,   272;   65- 

32'   64-454. 
N.  Y.  Supp.  58-007:  60-702;  72- 
976;     ft8-661.     838;     90-824 ; 
104-782;  106-535. 
Abb.  N.  C.  29-426. 
N.   Y.   Ann.   Caa.   6-107.  812;   7- 
157. 
8TT. 

Misc.  64-464. 
N.  Y.  Ann.  Cas.  6-107.    . 
878. 

Misc.   64-454. 
N.  Y.  Ann.  Cas.  6-107. 
879. 

Hun,  59-563. 
Misc.  64-454. 
N.  Y.  Ann.  Cas.  6-107. 
880. 

N.  Y.  70-54. 
Hun»  38-1. 

App.   Dlv.   70-305;   116-576. 
msc.    27-93;    63-52:    64-454. 
N.    Y.    Supp.    61-328;   116-5$& 
N.  Y.  Ann.  Cas.  6-107. 
881. 

Dlv.      31-417 
[51-605. 


114-828 ; 


Ap^^ 

Mtsc.  64-454;  66-225;  67-107. 
N.     Y.     Supp.    53-500;     100-251; 

121-713. 
Abb.  N.  C.  81-369. 
N.  Y.  Ann.  Cas.  6-107. 
882. 

N.   Y.  87-272. 

Hun,  22-551. 

App.  Div.  31-417  ;  96-532  ;  108- 

384;    113-201;    128-428;    139- 

671. 
Misc.   42-54;  64-454. 
N.  Y.   Supp.  63-500:  85-574;  89- 

154 ;    99-98 ;    112-785  ;     124- 

203;  14O-030. 
N.  Y.  Ann.  Cas.  6-107. 
883. 

N.   Y.  61-564;  68-77. 

App.  Div.  80-22. 

Misc.  64-464. 

N.  Y.  Supp.  80-184. 

T.  &  C.  3-269. 

N.  Y.  Ann.  Cas.  6-107. 


., ™^.    80- 

117-247  ;    120- 


Misc.  64-464. 
Abb.  N.  C.  30-85. 
N.  Y.  Ann.  Cas.  6-107. 
885. 

Hun,  88-327. 

App.     Dlv.    2-502J    60-452; 

305;    92-3Q5;      

734;  152-201. 
Misc.  8-547;  16-620;  46-24;  58- 

363;    64-454. 
N.  Y.  Supp.  64-246:  80-741;  86- 

1100;  93-241;  102-868;  105- 

773;    110-1098. 
St.  Rep'r.  8-194;  5-816;  7-282. 
Abb.  N.  C.  20-172. 
Dem.  2-399. 
Crim.  Rep.  4-582. 
N.  Y.  Ann.  Cas.  6-107. 
886. 

Hun,  14-1-  81-95. 

App.  Dlv.  i2-287 ;  66-252 ;  119- 

881 
MIsc' 11-520;  65-33;  64-454. 
N.  Y.  Supp.  82-740. 
N.  Y.  Super.  69-226. 
N.  Y.  Ann.  Cas.  6-107. 
887. 

N.'  Y.   168-125. 

Hun.  88-376;  62-389;  64-318;  73- 

229 
App.  Div.  28-59;  81-298;  33-136; 

'W-24S.    894;    58-218;    67-646; 

81-67;  87-608;  97-501;  llO- 

167;  114-539;  117-817;  118- 

773;   122-452;   126-901;   137- 

300;    144-798;    148-627. 
Misc.   20-510;   38-241;   64-274; 

65-34;  79-66. 
N.  Y.  Supp.  50-896:  52-617;  63- 

359  ;  68-755  ;  74-684  ;  77-151 ; 

97-91 ;     10O-121 ;     1O2-1065  ; 

103-849  ;  106-171,  1009  ;  107- 

198;  129-598. 
N.  Y.  Ann.  Cas.  10-805. 
888. 

N."  Y.    135-272;   168-125. 
Hun,  38-377:  62-389:  64-318. 
App.    Dlv.    49-243;    67-545;    87- 

608;    110-167;    118-773;    137- 

833;    148-627. 
N.  Y.  Supp.  48-936 ;  74-684  ;  97- 

91;     103-635,     849;     106-10«). 

122-190. 
St.  Rep'r.  21-872;  32-50;  42-33G; 

46-863. 
Civ.  Proc,  16-384;  18-38. 
Snbd.  1. 

Hun.  22-694;  89-626. 
Snbd.  3. 

N.  Y.  Supp.  129-646. 
Hun.  39-625. 
Snbd.  4. 
Hun,  39-625. 
N.  Y.  Supp.  129-646. 
Snbd.  5. 

N.  Y.  102-590. 
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Hun,  20-139. 

App.  DIv.  «7-546 ;  87*607 ;  118- 

773;  148-627. 
Misc.   54.274. 

N.  Y.  Supp.  84-568. 
Civ.   Proc.  11-51. 
Siibd.  7. 

Misc.  7S-614. 
889. 

N.   Y.   168*125. 
Hun,  14-326. 
,    App.  Dlv.  24*16:   163-887. 
Misc.  70-630. 
N.   r.  Supp.   103-840;   106-1009; 

127-333:   187-1104. 
Dcm.  2-298. 
800. 

N.   Y.   168-125. 
Hun,  15-385;  19-282. 
N.  Y.  Supp.  1O6-1U09. 
801. 

N.  Y.  1418-125. 
App.  DIv.  122-57,  451. 
N.  Y.  Supp.  29-1106;   1O6-1000. 
Civ.  Proc.  28-817. 
892 
N.*Y.  108-125. 
App.   DIv,    122-57,  461. 
N.   Y.   Supp.   106-1000;   107-83; 

189-1070. 
Barb.  25-452. 
How.  41-42:b. 
Wend.  21-156. 
893 
N<  Y.   135-272. 
Hun,  69-553. 
App.  DIv.  114-539;  120-7;  138- 

418:   148-627. 
Misc.   79-66. 
N.     Y.     Supp.    80-701;    100-121; 

101-412;  104-836;  122-938. 
894. 

App.  DIv.  81-67;   114-539;  120- 

7;   13S-419;   144-798. 
Misc.  23-262,  613;   51-222;   79- 

67. 
N.  Y.  Supp.  51-172:  52-200:  64- 

940;    lWf-88S;    100-121  :    108- 

637;   122-038;   129-598. 
Civ.  Proc.  9-141. 
Abb.  N.  C.  10-324. 
Uqvt.  63-94. 
895. 

App.  DIv.  84-270;   114-539. 
Civ.  Proc.  9-144. 
Dem.  4-330. 

N.  Y.  Supp.  100-121  ;  1O6-903. 
896. 

App.  DIv.  138*419. 
N!  Y.  Supp.  122-938. 
697. 

App.   DIv.  105-628. 
N.  Y,  Supp.  82-683. 
89H. 

App.  Dlv.  105-628. 
899. 

N.  Y.  li9-313. 


App.  Dly.  1-572;  188-4^9;    143* 

776. 

Misc.  38*283. 

N.  Y.  Supp.  77-145;  122-038. 

Cow.  7-59. 
900. 

N.  Y.  60*518. 

Bun.  64-489. 
901. 

N.   Y.   11-294,  801;  SQ-IM. 

MlBO.  48*277. 

N.  Y.   Supp.  96-728. 

Barb.  25-274. 

Abb.  N.  C.  1*87;  9-62. 

Jolins.  2-417. 

Daly,  4-518. 
Snbd.  2. 

App.   DIv.  124-481. 
902. 

Hun,  78-5ia 

App.  DIv.  79*2S6k 

Misc.  48-277. 

N.  Y.  Supp.  96-728. 
903. 

Hun,  78-616. 

App.   Dlv.  79-266. 
904* 

Hun.  78-516. 
906. 

Hun.   78-516. 
007. 

Hun.  T8-616. 
909. 

Hun,  78*616. 
910. 

N.  Y.  69-138;  138-86& 

Hun,  33-546;  62-388. 

App.  DIv.  49-368;  51-878,  4T1; 
124-886. 

N.    Y.     Supp.    63-409;    04-753; 
109-77;  181-563. 
911. 

N.  Y.  65-465;  168-126;  180*8S. 

Misc.  67-107. 

App.  Dlv.  51-471;   111-516. 

N.     Y.     Supp.     46-639;    »T-73T: 
107-83;    121-713. 
912. 

N.  Y.  135-272. 

N.   Y.   Supp.   100-707. 
913. 

n!  Y.  135-272:  124-485. 

Anp.  DIv.  140-683. 

Misc.  20-510:   79-78. 

N.  Y.  Supp.  108-1027;  13a.622. 

Daily  Reg.  23-92. 
914. 

N.  Y.  155-338. 

App.  Div.  16-191:  22-287:  30* 
613;  34*582:  63-235;  8^104; 
i:i9-777;   148-l.->8. 

MIrc.  10-307:  23*497;  44>-127. 
130:  41-643;  60-46& 

N.  Y.  Supp.  71-308;  81.-416; 
100-564;   132-1023. 

Abb.  N.  C.  30-68,  u. 

N.  Y.  Ann.  C«s.  6*276. 
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X.   Y.  136-589:  1T7-400. 

App.   Div.   lG-189.   191,   193;  28- 

142:    80-612;    34-582;    fSa-23u: 

82-104  :     110-115  ;     13W-777  ; 

147-599;    148-158. 
Misc.    ll»-307;   2»-497 ;  25-354; 

41-643;   50-468. 
N.    Y.   Supp.  48-00:  62-892:  S3- 

476;   54-114:   B8-695;   Tl-898; 

81-838  :      9T-169 ;      100-5C4  ; 

132-1023. 
N.  Y.  Ann.  Cas.  4-308;  5-275,  323. 
OlO. 

N.  Y.  Ann.  Cas.  6-275,  328. 
017. 

Misc.   40-127. 

X.  Y.  Ann.  Cas.  6-275,  328. 
&18* 

X.  Y.  Ann.  Cas.  6-275. 
OlO. 

App.  Div.  34-582 ;  82-104  ;  148- 
158 

MIsr.'   19-307;     23-497;     40-127. 
130. 

N.  Y.  Supp.  132-1023. 

N.  Y.  Ann.  Cas.  5-275. 
020. 

N.  Y.  Ann.  Cas.  5-275. 
021. 

X.   Y.  83-582. 
X.  Y.   Supp.  110-88S. 
App.  Div.  135-71. 
022. 

N.    Y.    54-353:    55-525;    00-^40; 
148-135. 
023. 
"nnn,  81-519:  76-342. 
App.    Div.    2S-2.*U;    45-18«.    190; 
69-813;  110-358. 

Mine.  I  8-516 ;     10-348 ;     50-683 ; 
63-344 

N.  Y.  Supp.  81-29:  50^1058;  00- 
1072;    05-291;    01-142;    94- 
602;     90-383:     107-678;     117- 
220  ;        182-729 ;        138-1001 ; 
134-1036. 
N.  Y.  Ann.  Cas.  8^298;  7-lOG. 
024. 

Wend.  2-380. 
925. 

App.   Div.  88-870. 
Barb.  01-548. 
020. 

Hun,  99-154. 
927. 

N.  Y.   Supp.  94-47. 
028. 

N.  Y.  Supp.  94-47. 
929. 

N.  Y.   171-488. 

App.  Div.  5S-4da 

N.  Y.  Snpp.  4S-501 ;  94-47. 

N.   Y.   Super.  47-174. 

How.    00-834. 
930. 

Hun,  73-388. 

N.  Y.  Supp.  94^7. 
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Iliin,   73-888. 
032. 

N.    Y.    Supp.   103-78. 
033. 

N.    Y.    104-157;    133-179;    158- 

881 
App.' Div.    10-389;   28-444;    33- 
81:  38-162;  05-537;  09-497;  73- 
583;    101-147;    134-126;    135- 

X'.'y.'  Supp.  51-111:  74-985;  77^ 

46;    HC-6G0;    91-852;    118-852; 

119-978;  181-56. 
Misc.  73-153. 
N.  Y.  Ann.  Cas.  5-271. 
984. 
St.  Rep'r.  5-100. 
Week.    Dig.    25-217. 
985. 

N.   Y.   95-024:   121-477;   124-52; 

140-445;    140-70;    163-881. 
ApD.    Div.    17-629;    50-583;    51- 

540;   120-92. 
Misc.   12-97;   53-585. 
N.  Y.  Supp.  54-78,  83  ;  103-779 ; 

105-33. 
N.  Y.  Ann.  Cas.  4-163;  9-49,  n. 
930. 

N.    Y.    121-477;    135-326;    149^ 

78 
AVP'  DJv-  17-629;  50-533;  152- 

N.    y'.    Supp.    137-643. 
N.  Y.  Auu,  Cas.  4-163. 
087. 

N.  Y.  137-329;  140-445. 

App.  Div.  88-162 ;  05-587 ;  120- 

92;    1:KI-43.3. 
Misc.   12-97;   50-354;   51-365. 
N.    Y.    Supp.    98-829;    100-616: 
105-33;    114-807;   llT-758. 
088 

Misc.  5-533;  10-438. 
Snbd.   2. 

Misc.   01-118. 
^39. 
Misc.  5-533. 
St.  Hep'r.  11-100. 
041. 
Hub,  02-154. 
Misc.  15-326;  68-640. 
042. 
N.    Y.    44-27;    66-182;    58-562; 

157-437. 
App.    Div.    29-399:    68-167;    84- 
565;    87-607;    ^94-486,    574; 
146-422. 
Misc.    13-'422;    20-305,    838;    36- 

770  '  47-585. 
X.  Y.  *Siipp.   48-806:  51-705;  74- 
16.-);     82-842;     98-575,     768; 
i;i1-280. 
Connoly,  2-28. 
X.   Y.   Cr.    Rep.  3-60. 
948. 

App.  Div.  82-408^ 
1941 
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Misc.  4T-148. 

Johns.  17-272. 
044. 

App.    DIv.    149-834. 

N.   Y.    Supp.  81-808. 
D45. 

Hun,  46-370. 
D47. 

Hud.  90-105. 
d48. 

App.  DlY.  188-676. 
mTsc.    17-569. 
N.  Y.  Supp.  123-12. 
049. 

App.  DIv.  188-678. 

Mlso.  17-560:  5«-651. 

N.  Y.  Supp.  123-12. 
932. 

N.   Y.   138-70. 

Hun.  4«-471:  90-106, 

App.    DIv.  36-436. 

Misc.  10-108;  56-661. 

N.    Y.    Supp.    62-246;    107-664; 
113-835. 
958. 

N.   Y.   188-70. 

Hun.  46-471. 

App.  Div.  86-436. 

Misc.  10-108 ;  56-661. 

N.  Y.  Supp.  107-564. 
955. 

App.  Div.  77-219;  97-616;  180- 
13. 

MIse.  88-07. 

N.  Y.  Supp.  77-111;  79-13;  114- 
403. 
956. 

N.    Y.   06-624. 
957. 

N.    Y.   95-624;    188-70;   158-381. 

Hun,  46-370. 

App.    Div.    35-341. 

Miac.  73-153. 

N.   Y.   Supp.  54-976. 
968. 

N.  Y.  95-624. 

Weelc.  Dig.  20-238. 
960. 

N.  Y.  200-334. 

App.  Div.  113-667;  123-16. 

N.  Y.  Supp.  99-973;  107-416. 
961  d. 

N.    Y.    207-162. 
962. 

Hun,   72-602. 
968. 

Him.  65-564. 

App.  Div.  144-551. 

Misc.  82-288;  79-81. 

N.   Y.   Supp.  114-898. 
964. 

N.  Y.  200-266. 

Hun,   lK-536:  66-337. 

App.     Div.      135-589:     144-661, 

559. 
Misc.     7-542:     21-498;     29-162; 

82.288;  41-120. 


N.   Y.   Supp.  4-892;   48-178:  6^ 

175;    189-341. 
St.   Rep'r.  29-835. 
Civ.    Proc.    18-215. 
Abb.  N.  C.  15-283;  24-458. 
Snbd.  1. 

Misc.   19-426. 
966. 
App.  Div.  96-303;  144-551,  559. 

N.  Y.   Simp.  89-281;    139-341. 
Misc.   79-81. 
•    Abb.  N.  C.  15-282. 

How.   54-279. 
966 

App.  Div.  145-834. 
967. 

N.    Y.   48-411. 

App.      Div.     48-169 : 

151-725. 
Misc.   10-694;  26-503. 
How.  56-244. 
N.  y.  SuQp.  134-399. 
968. 
N.    Y.    40-504:    71-333; 

96-112;        101-187:        10R-31B, 

667;    114-577;    181-225;     148- 

377;  176-299;  184-27. 
Hun.     30-155;     44-568;     Se-505: 

62-219;    82-442:    8H-111. 
App.    DIv.    50-302:    59-577:    67- 

554;   74-217;   78-391,    393:    79- 

169;    80-149;    82-605;     .KH-.^) 

98-300;        99-428;         10T-r>42 

116-243;     122-684;     129-692 

138-8.  886 ;  143-958. 
Misc.  6-92;  12-121;   17-425:   27- 

9;    32-73;    40-252;     44-316; 

54-58. 
N.  Y.  Supp.  62^948;  69-694;  80- 

319,    5.'>2;    90-699;     101-553: 

106-606 ;  107-779.  r-**^ 

St.    Rep'r.    12-512;    14-798;    15- 

196;  32-99;  52-845. 
Civ.  Proc.  9-42,  230. 
Abb.   N.  C.   17-296;  21-360;  81- 

65. 
N.  Y.  Super.  68-71.  146;  54-543: 

65-152;    58-183. 
How.  N.  S.  3-442,  530. 
Dem.   2-619. 
N.  Y.  Ann.  Cas.  2-84. 
Siibd.  1. 
N.    Y.   82-65;     109-207,  368.   641. 
App.   Div.    1-376;  99-42& 
Misc.  5-313. 
N.    Y.    Supp.    4-806;    6-245;   91- 

292;   114-447. 
Abb.    N.   C.   22-277. 
Svbd.  2. 

N.   Y.   105-321. 

Hun,    31-600;   44-2:  69-522. 

App.  DIv.  7-319;  122-119. 

N.  Y.  Supp.  16-291. 

St.    Rep'r.    37-626;    40-84;    41« 

683:  48-862. 
Civ.  Proc.  12-226. 
N.  Y.  Super. 
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N.  Y.  101-187. 
Hun,  02-219. 

App.   DlT.  79-169;  98-900. 
Misc.  40-252 :   T9-81. 
N.  Y.   Supp.  1S9-841. 
N.  Y.  Super.  65-152. 
970.  V 

N.    Y.    l(V9-408:    129-274:    181- 

216;    lBT-286;    207-670. 
Hnu,     69-521;     70-63,    587,    690; 

81-6,    8;    82-441;   80-141;    88- 

11:  89-867;  92-386. 
App.    Div.     23-359;   44-62,     454: 

02-260:  78-73;  79-169;  80-152: 

82-78,     605;     88-840;     98-300; 

110-244  :  122-684  ;  143-958. 
MlBC.    ((-92,    93:    20-77:    23-595; 

80-321;    00-200;    04-123;    09- 

215;  78-16. 
N.  Y.  Sapp.  28-214;  30-271.  580; 

48-15,     234:     52-1036;     01-41: 

70-1122;    79-880:    80-.552;    84- 

1090;  90-699;  101-558;  107- 

779:  118-62 ;  120-712. 
Abb.  N.  C.  27-461,  466;  28-3w 
N.  Y.  Snper.  54-92. 
N.  Y.  Ann.  Cas.  0-249,  260. 
971, 

N.    Y.     109-11:     114-499;     128- 

666;  207-667. 
Hun,  Ol»-521;  88-181. 
App.    Dlv.     O-602:    52-436:     02- 

621;     08-48;     79-169;     88-550; 

OH-SOCT;     122-684 :     120-365 ; 

143-958 
Misc.  0-93;   40-262;  04-124. 
N.    Y.   Supp.   05-234;  71-65;  74- 

34;   85-101;  90-699;   107-779; 

110-818;    118-52. 
N.  Y.  Ann.  Cas.  O-260,  279. 
972. 

N.'  Y.   97-1;    101-187;    109-11. 
App.   Dlv.  79-170;  108-206. 
N.  Y.  Ann.  Cos.  0-261,  276. 
978* 

N.  Y.  208-r.Ol. 

App.     Div.     144-181:     145-884; 

149-21 ;     150-r>29. 
N.  Y.  Supp.  128-966;  133-627. 
974. 

N.  Y.  109-468:  104-131:  175- 
229;  178-219;  200-291. 

Hun,  70-63. 

App.  DIr.  23-359:  30-77,  319; 
30-177;  44-62:  00-.^65:  80-149: 
82-78  ;  122-684  ;  129-178  692  ; 
150-529;    153-239. 

MiBc.  0-92:  9-92:  25-229;  20- 
603;  30-86:  04-124. 

N.  Y.  Supp.  30-271:  41-226:  48- 
15:  55-763;  00-401.  577;  01- 
868:  70-206;  80-552 ;  107- 
779;    185-560. 

N.  Y.  Super.  55-152. 

N.  Y.  Ann.  Caa.  8-251,  281. 
975. 

Hon,  0O-20SL 


970. 

N.  Y.  207-575. 

App.     Dir.     141-800;     144-638, 
553 

MlBc'  0-117;     28-711;     87-588; 

08-470;   70-128;  74-561;  79- 

82. 
N.    y.   Supp.   124-786;    189-841. 
977» 

App.    Dlv.    19-237;    27-161.    458; 

28-3a3:    29-371;    31-139,    306; 

42-4:  58-321:   70-434-   83-284; 

91-19;  92-250:    125-i^70.   398; 

129-78;    138-274;    154-847. 
MlBC.     18-296;     25-352;     29-423: 

30-66;    45-172;    52-312,    621; 

00-360;  01-74. 
N.    Y.    Supp.   50-829.    622.    1002: 

62-614.     772;    58-920;    61-924, 

942:    78-778:    82-159:    80-.344: 

88-37 ;      loi-561 :      103-681 ; 

105-205.   235;    108-651;   109- 

725;    113-31,    602,    683;    122- 

966;   189-320. 
Civ.  Proc.   19-41.  134. 
Abb.  N.  C.  15-282. 
980. 

Hun,  23-406;  06-581. 
Misc.  7-542 ;  48-496. 
N.  Y.  Supp.  95-910 ;  108-581. 
Civ.  Proc.  19-134. 
981. 

N.    Y.    09-61;    78-lK>,    347,    609; 

74-61;  75-340. 
Hun,  14-324. 
982. 

N.  Y.  88-258;    96-388:    158-419. 
Hun,    22-506,    661;   82-71;   43- 

162;    47-245;    53-463;    70-879: 

92—44 
App.  Div.   2-567;  8-621;  41-448: 

^^-.328:     52-591;   55-389:     50- 

161;     08-482;    70-306;    77-466; 

78-544;    82-484;    85-66;    102- 

425;   108-233;  110-598;  119- 

,338;   125-128;   128-703;   139- 

129;  144-688;  153-192. 
Misc.  27-9:  29-58.  664;  43-309; 

09-209;  70-569. 
N.  Y.  Supp.  58-856.  882:  00-550: 

01-97.  680:  06-931:  07-17,  501: 
•  73-817:     75-260:     79-307:     82- 

918;   85-7;   92-459;   95-758: 

97-1 44 :      1 04-230 ;      109-648  ; 

12.3-906;    120-414;   128-138. 
Civ.  Proc.   15-81. 
Week.  V\g.  25-281. 
N.  Y.  Ann.  Cas.  8-498. 
983. 
Hun,   82-72:    58-247:   76-117. 
App.    Dlv.   2-567;    8-621;    28-35: 

55-.380.     470:    02-543:     71-410; 
77-460;   80-247;   99-307;    112- 

921;    110-41)0:    119-338:    120- 

338;   158-192. 
Misc.  43-309;  44-242;  48-31. 
N.     Y.     Snpp.     50-1007:    07-170: 

71-88;    72-704;    75-723;     1«0- 
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258:    90-020:    90-72;    lOt-TSB; 

102-692;   l(>4-230. 
Civ.   Proc.  5-141;   15-83. 
▲bb.  N.  C.  22-356;  a»-485. 
Subd.  1. 

N.  Y.  83-156;  90-431. 

Han,  40-461. 

App.    Div.    52-591;    54-531;    C6^ 

128;  80-24a 
N.  Y.  Supp.  06-1097. 
Bt.    Bep'r.    14-647;    38-207;    84- 

707. 
Svbd.  & 
Han,    8-234;   18-345;    46-395. 
App.      DtT.      69-413;      114-672; 

126-339 
N.    Y.    Sapp.    74-1009;    100-209; 

110^52o 
St.   Bep'r.  '28-595;   58-857. 
Abb.  N.  C.  23-356;  25-399. 


Hun,     82-71;     62-474;     76-600; 

78-89. 
App.    DiT.   2-567;     7-460;   8-621; 

18-398;     27-100;     55-389;     68- 

281;     77-172,     466;     87-619: 

10;i-425;      llb-:«8;      i:«I-732. 

137-53;      138-6.36;      140.885 ; 

141-41 ;      143-828  ;     144-688  ; 

163-192. 
Misc.     26-470;     32-602;     53-22; 

69—209 
N.  Y.  Supp.  50-135;  66-560;  67- 

176;   74-54;    78-1072:   71V:UJ7; 

85-7;    80-621;    02-004:    1«4- 

230;   119-906:    122-708;    125- 

614;     126-414:     129-1;    132- 

598;  188-350. 
N.  Y.  Ann.  Cas.  8-261,  34& 
986. 

Hun,  66-238. 

App.    Div.    8-621 ;    64-359 ;    66- 

163;    lOS-lO;    137-53;    147- 

584;    153-192. 
Misc.   41-205;  43-116. 
N.     Y.     Hupp.     67-561;     96-460; 

132-593;   138-356. 
N.  Y.  Ann.  Cas.  8-495. 
986. 

N.   Y.    J  33-445. 

Hun,   76-000;   78-39. 

App.    Div.  5-621;  8-621;  26-460; 

36-187:   54-358;  56-163;  67- 

342;     68-282;     103-423;     lOH- 

10,      2;i3;      112-127;      119-4D6; 

137-53  :    144-tW8  ;     147-^84  ; 

151-916;    153-102. 
Misc.   26-392,   419;   41-204;   69- 

209. 
N.  Y.  Supp.  64-773;  67-561;  74- 

55  ;    83-930  ;    85-8  ;    02-994  ; 

96-460.     758;     101-760;     126- 

414;     129-1;     132-598;     186- 

85;    138-356. 
Abb.  N.   C.  8,246:   11-233. 
How.    54-150;   63-516;   66-319. 
N.  Y.  Ann.  Oaa.  8-260.  340,  495. 


987. 

N.'  Y.   43-224;    8S-156:     dO-SSS. 
Hun.  48-4S8. 

Aop.    Div.   7-466;  8-ffiil:   6T-342: 
T7-172  :  94-577  ;  ltW-1 1  ;  1 17- 

899;    181-242;    187-54;    ISI- 

916;  163-192. 
Misc.  48-116. 

N.  Y*.  Supp.  60.469:  78-1072;  88- 
192;   95-469;    116-629;     19^ 
85,    203. 
St.   Kep-r.   83-207. 
N.  Y.  Ann.  Cas.  8-349. 
Silbd.  1. 

Hun,  38-294;  76-U7. 
App.   Div.   66-367.  , 
St.  Rep'r.  82-844. 
Subd.  2. 

App.   Div.  47-415;  T4-24 ;    11»- 

504. 
N.    Y.    Supp.    76-699;    1641-^5; 

119-900. 
N.   Y.  Ann.  CaB.  7-268. 
Sabd.  8. 

Hub,      14-497;     32-72;     66-464; 

88-32. 
App.   Div.  2-o67;  26-460;  29-33; 

66-203:    67-431;    68-87.    181. 
Miac.  27-9 ;  67-359. 
N.  Y.  Supj).  60-226,  1006;  74-18,^ 

73;     110-996. 
St.  Rep'r.  60-447. 
988. 

App.   Dlv.   94-441;    187-54. 
D89. 

App.  Div.  78-642. 
990w 

Misc.  27-15. 
901. 

N.  Y.   Supp.  102-698. 
992. 

N."    Y.    107-581;    118-414; 

645;   l.'SO-359;    162-268. 
Hun,  61-474;  80-177. 
App.     Dlv.    2-341;    81-498; 

349;    104-i;j4;    128-825; 

425;  186-689:  187^28;   161- 

154. 
Misc.   6-118;   8-270:  1O-180;    11- 

393;     12-48;     13-220;     20-512, 

658;  88-491;  62-15. 
N.    Y.    Supp.    4-029;    62-1;    61- 

515;   66-553;    88-666;    110-777; 

121-677;    188^11. 
Civ.    Proc.    14-146^  332;    16-162; 

19-370. 
Abb.  N.  C.  27-419. 
N.  Y,  Super.  55-563. 
N.  Y.  Ann.  Cas.  1-4;  6-78;  8-128. 
098. 
N.  Y.  207-581. 
App.'l)iv.  96-15.3.  349;  123-825; 

149-329;   151-154:   162-852. 
N.   Y.    Supp.   lO9^60i   1«»-411; 

37-1002. 
994. 
N.  Y.  80-147;  1 08-606;  1*0-400; 

156-90;  162-263. 
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Hun,  01-4;  80-177;  88-147. 
Add.    Div.    1-601;    11-319;    2e- 

588;   42-8;    8S-31;    84-53;   00- 

349;  123-823;  185-580;  146- 

153. 
Misc.     10-180;     14-309;     20-512, 

558;    46-63;    eo-374;    62-356; 

67-587. 
N.  Y.  Supp.  36-709;  68-66.';  62- 

66;   88-065;   124-809;    129-13. 
Abb.  N.  C.  2T-2L 
996. 

Hun,  70-486. 

App.   DIv.  33-376;  42-8;  68-417; 

77-387;    186-589. 
Misc.     8-270,    293;    10-180;     14- 

310. 
N.   Y.   Supp.  64-68;  68-665;  83- 

108. 
Civ.  Proc.  14-382. 
Abb.    N.    C.  27-2. 
N.  Y.  Ann.  Cas.  ?-4. 

WO* 

Hun.  80-177. 

App.  Div.  63-417. 

Misc.    8-270,    293;    11-898;     14- 

810. 
N.  Y.  Supp.  67-1113. 
Civ.    Proc.    14-332;    19-870. 
997. 

N.'     Y.     94-248;     103-638;     128- 

120,  436;  138-626;  169-108. 
Hun,     37-875;     69-212;     73-377; 

90-373 
App.    Dlv.   4-615;   6-37;   11-318; 

28-577;    29-351;    60-442;    63- 

75;  56-143;  57-219;  66-268;  78- 

348;    112-561;    124-130;    128- 

804;  132-214;  137-460;  153- 

81.  264. 
Misc.  9-375;  11-358;  14-310:  20- 

448;    32-463,   5.^'l;    35-198;   45- 

64:   65-196,   198;   62-72;   72- 

334 
N.    y!    Supp.    28-168;     29-1118; 

SO-706;    86-700:    51-207;    58- 

818;    60-755;    66-687;    60-553; 

67-160,    329;    71-486;    72-747; 

98-769 ;     100-620  ;     103-194 ; 

108-909;    113-163;    122-784; 

131-193;    138-67. 
St.  RepT.  60-180;  88-003. 
Civ.   Proc.   14-283,   332. 
N.  Y.  Ann.  Cas.  6-219;  8-123. 
998* 

N.*  Y.   103-658. 

Hun,    82-200;    80-177. 

App.     Dlv.    4-615;    11-318,    319: 

29-351;  78-348:  182-209,  215; 

137-460;  140-286. 
Misc.  9-37o;  60-112. 
N.    Y.    Supp.    79-989;    122-784; 

125-173. 
Civ.   Proc.   14-332. 
N.  Y.  Ann.  Cas.  6-352. 
909. 
N,  Y.  100-98;  107-231;  123-120; 


164«.399 ;     106^240 ;     aoo-88 ; 
207-572. 
Hun,  23-218;   83-54;  42-90;  OO- 

49,  145,  522;  69-211;  74-567; 
80-184;  81-163.  562;  88-110; 
91-284. 

App.  Dlv.  4-140.  615;  7-403;  14- 
162;  19-269,  563;  23-508:  24- 
405.  450;  26-286.  595;  30-96. 
522:  39-660;  46-212;  41-618; 
46-326;  53-626,  649;  54-238; 
68-302,  478:  75-295;  70-348; 
77-112;  78-348;  79-87;  82-232; 
83-473  :  84-253  ;  85-95  :  86-90, 
473;  94-480*:  96-635;  97-109, 
245;  100-210;  101-319;  102- 
364;  104-58.  95,  881.  694; 
106-297.  414;  110-50,  896; 
111-446;  112-339.  561;  114- 
145;  116-328;  116-564,  712; 
121-36.  684;  123-8;  125-71; 
126-87;  127-320;  128-441; 
129-431;  130-271,  374,  849; 
181-.'530;  182-208.  503;  134- 
596,  801;  136-152;  136-871; 
138-547.  690.  926;  139-78; 
140-811:  143-671,  672;  146- 
158  ;  146-804  :  147-389  ;  148- 
638,  872;  149-806;  160-562; 
161-648,   762;    162^11. 

Misc.  6-110;  8-862;  10-725;  11- 
125.  248:  12-87:  14-604;  16-258, 
632;  18-198;  22-81.  141:  24- 
743;  25-319,  356.  716;  26-725; 
28-308.  851,  390.  580,  691:  30- 
207;  31-334;  34-552;  40-13; 
42-526,628;  43-100.  1,33.  362; 
48-357;  40-461;  62-13.  524; 
63-302;  64-97,  518,  542;  66- 
27;  57-558;  68-175,  233.  373; 
60-463:  61-140;  66-329;  68- 
183,  424;  70-405:  72-531, 
556;  78-595;  74-58S;  79-309, 
560. 

N.  Y.  Supp.  19-917;  SO-68:  81- 
47;  45-780;  46-523;  48-490:  40- 
486,  917;  62-24,  810;  67-117; 
60-498;  61-698,  1129;  66-575; 
74-29:  78-129.  487:  79-089;  82- 
401;  88-821;  86-101:  87-488: 
88-187  :  89-853  ;  92-674  ;  98- 
679;  94-869;  96-642;  96-257; 
98-769;  100-937.  1003;  101- 
968;  107-455;  108-448:  114- 
228;  115-357;  119-305.  405, 
1001:  122-4.  784;  125-646; 
126-88  :  127-336  ;  128-842  ; 
132-597  ;  133-214  ;  134-267  ; 
136-555;    139-47;    140-228. 

Civ.    Proc.    16-69.    160.    182;    19- 
220.   370. 

Abb.  N.  C.  29-330:  31-66,  376. 

N.     Y.     Super.     54-550;    69-442; 
114-574. 

N.  Y.  Ann.  Cas.  6-862. 
1000. 

N.    Y.    108-274;   164-449;   190- 
245. 
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25-280:  48-441:  81-562. 
Dlv.    «-568:   50-461;    182- 
;    160-562. 
12-48  ;  46-573  ;  64-518. 

Supp.  31-47;  4d-154;  91- 
136-555. 
?p*r.  6-7C3. 
>roc.  16-58. 

Dig.  12-562. 
Ann.  Cas.  4-188. 

104-663:  114-574;  110- 
121-57.  156;  133-50;  134- 

138-669;    143-349;    162- 

167-500. 
75-516. 
Div.   4-364;   26-15:   106- 

r»4S ;  1  lH-420 ;  128-S77 : 
-215;  139-318;  161-883; 
-913. 

6-131 ;  64-618. 
Supp.  113-121;  123-1026. 
Ann.  Cas.  8-251;  16-150. 

100-98;  128-120. 

18-365;  81-222;  41-9;  63- 

91-172;  92-198. 
Dlv.  18-7;  10-62.'>;  60-467; 
-209,  215;  189-318. 
3O-170.    207;    62-15,    301; 
518;   69-153. 

Supp.  18-568;  36-213,  510: 
104;  46-186;  61-1129;  69- 
;    102-075;    104-959;    llO- 

113-1035;  123-1026. 
;p'r.  37-356. 
'roc.  19-220. 

80-275;  86-433:  91-639; 
J52;  97-1;  133-639;  207- 

86-187;  64-110;  72-103;  74- 
76-185,   580;   82-400;   88- 

Dlv.  14-162;  24-465. 
19-200;  41-234. 

Supp.  28-214;  61-777. 

Ann.  CaB.  6-270. 

Super.  40-448. 

80-275:  128-120;  182-367. 
Div.    19-625;    24-526;    60- 

1 36—872 
34-406 ;    62-14,    301 ;    64- 

Sii'pp.  33-60;  69-640.  075; 
•075;    T04-959;    122-4. 
•oc.  19-220. 
.  C.  10-6. 
12-29. 

23-120. 


Iv.  102-364:   116-80. 
upp.  92-674;  123-1026. 


APD.    Dlv.    59-576;    80-136:   «»- 


"""ii 


1008. 

N.   Y.   57-161. 
N.  Y.  Supp.  113-652. 
Misc.   46-183;  60-434. 
St.   Rep'r.  6-84. 
1009. 
N.   Y.   71-333;  T4-882: 

113-222;  201-507. 
Hun,  17-825;  80-155;  48-181;  44- 

184;  62-582;  86-383. 

%';  128-14. 
Misc.  8-488;  12-122;  22-283;  45- 

183;  60-240. 
N.    Y.     Supp.    86-553;     81-794; 

107-381. 
St.    Rep'r.'  5-86;   6-812;    16-406; 

82-99. 
Abb.  N.  C.  27-475;  34-435. 
N.  Y.  Super.  54-543:  6S-183. 
N.  Y.  Ann.  Cas.  6-279. 
Siibd.  4. 
N.    Y.    50-572;    51-300;     88-149; 

93—539 
Hun,  261598;  82-531. 
App.  Dlv.  80-166. 
1010. 
N.   Y.   82-576;   124-87;   127-193; 

148-84:    162-28S. 
Hun,   7-2;   48-443. 

..    Div.    16-265;    39-355:    49- 
179 ;  67-243  ;  61-203  ;  98-260: 

103-102;      111-540;      112-696; 

li:»-801  ;     129-519;    14-4-551; 

145-158;  146-42;  151-154. 
Misc.  47-96;  69-424. 
N.  Y.  Supp.  44-674;  66-954;  6»- 

157;     70-358;     90-480;     9»- 

491:     93-482;     97-949:      lia- 

993;  125-893;   130-642;   135- 

411;  139-341. 
St.  Rep'r.  61-4. 
Abb.   N.   C.  29-11. 
N.  Y.  Ann.  Cas.  1-281;  9-295. 
1011. 

N.  Y.  73-375;  134-322;   144-508: 

148-294 
Hun,  24-357;  76-160;  80-138. 
App.    Dlv.    9-259:    14-83;    106- 

88;   130-107:   136-264. 
Misc.  24-744.  757 ;  58-178. 
N.     Y.     Supp.     33-656;     93-849; 

120-900. 
Civ.  Proo.   15-118. 
Abb.   N.  C.  29-269. 
N.  Y.  Super.  45-455. 
N.  Y.  Ann.  Cas.  2-47. 
1012. 
N.  Y.  125-145. 
Hnn.   76-160:   80-138. 
App.   Div.  2-534;  126-603;  129- 

648;  130-197;  138-273. 
Misc.   24-305:   38-109:  5a-17a 
N.  Y.  Supp.  29-1053;  53-672;  77- 

94. 
1013. 
N.    Y.    74-382;   86-433;    105-521: 

117-111;       129-96;       187-616; 
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139-449;      141-488;      147-287; 

148-«85;   168-484. 
Hun,  1«-291;  17^824;  18-105:  21- 

259;    80-508;    31-280;    641-208; 

6«-196;  70-72;  72-531;  73-1U2; 

74-160:    75-287;    87-154;    ttO- 

424. 
App.  Dlv.  1-308;  22-541;  28-348; 

28-186;    36-264,    429;    41-490; 

44-132;  64-430;  66-408;  72- 

432;   77-175;   H»-4r»5;   H4-480; 

88-347;  98-113;    110-06;   112- 

707;  114-870;  llH-299 ;  119- 

004,     928:     125-845:     128-667; 

130-555,   558;   132-796;   143- 

973:   15O-107. 
Misc.  6-91;   16-619:  20-155:  26- 

150;    31-281;    32-288;    36-632; 

44-583;    53-178;    60-434;    67- 

563. 
N.    Y.    Supp.    36-177,    216.    1030; 

41-53;  46-816;  48-15.  154.  748; 

60-874;    64-724.    810;    66-721; 

66-740:     68-W3:     60-740;    61- 

984;    66-474.    996;   72-657;   74- 

866;    82-452;    90-780;    97-107; 

98-777  ;      99-816  ;       100-194  ; 

103-437;    104-810;    1O7-10H8; 

110-95U:    113-201.    652;    115- 

43;     117-554;     118-15;     122- 

88o;    134-754;    136-93;    137- 

689. 
Civ.  Proc.  16-403. 
Abb.   N.   C.  29-278. 
N.   T.   Ann.   Cas.   2-66.  272;  10>. 

291. 
N.  y!  Super.  66-152. 
T.  &  C.  6-186. 
1014. 

Misc.    66-434. 

1016. 

N.    Y.    61-140;    68-283;    73-375; 

79-397;  136-505. 
Hun,  16-587:  70-97;  87-154;  88- 

327;  92-523. 
App.    Dlv.    11-602;    17-610;    22- 

851:    86-216:    44-182;    72-432; 

84-486 ;       93-545  ;       98-625  ; 

104-191;      109-197;      111-612; 

112-707;    113-245;    123-641; 

124-130;   128-671. 
Misc.    9-2;    12-44;    16-619;    26- 

345;    27-28;    53-178:    58-354; 

60-434  ;  73-31 ;  74-528. 
N.  Y.  Supp.  86-1030;  65-721:  66- 

1001 ;  60-740  ;  87-817  ;  96-33  ; 

108-118.  909:   110-1008;  113- 

201:   132-196;  186-93. 
O'v.  I>roc.  19-91. 
Abb.   N.   C.  29-275. 
N.  Y.  Ann.  Cas.  2-184;  4-140.  n. 

1016. 

N.  Y.  184-90. 
How.  64-279;  66-172. 
Dalj,  10-15. 
Week*  Dig.  7-342. 


1618. 

N.  Y.  61-309;  64-207;  74-437; 
83-46. 

Hun,  12-236;  17-397;  20-131:  23- 
150;  26-200;  81-310;  40-623; 
71-289;  76-447;  81-146.  183. 

App.  Dlv.  9-399:  22-297:  30-77; 
82-96;  91-465;  114-324;  126- 
510;  133-867. 

Misc.  9-2;  13-95;  32-5. 

N.  Y.  Supp.  34-81;  36-657:  66- 
129;  81-586;  99-849;  110-335. 

St.  Rep'r.  69-626. 

Civ.  Proc.  14-62. 

Abb.  N.  C.  29-^63. 

N.   Y.  Ann.  Cas.  1-69;  9-193. 
1019. 

N.  Y.  84-680;  99-112. 

Hun.  48-612;  66-12;  66-454;  88- 
493. 

App.  Dlv.  1-631;  18-314:  46-576; 
64-416:  66-292;  70-413;  71- 
171;  103-102;  108-230;  111- 
510.  512;  124-601;  139-387; 
140-285;    149-251. 

Misc.  26-62:  31-77.  337.  358; 
48-429  ;  53-27.  172  ;  64-260. 

^.  Y.  Supp.  32-32:  45-833:  47- 
156;  56-441.  442:  61-404;  64- 
572;  66-406;  72-232;  76-128 
534  ;  92-491 ;  96-623;  97-938 
102-477;  104-588 ;  1O9-120 
133-768. 

N.  Y.  Super.  69-135. 

How.  66-119. 

N.  Y.  Ann.  Cas.  7-173;  16-292. 
1021. 

N.  Y.  162-268,  283. 

Hun,  46-201:  63-176;  71-2;  74- 
522;  84-161. 

App.  Dlv.  49-379;  64-14;  66- 
509;  1O8-102;  113-801;  130- 
349;  141-732;  144-551,  559; 
146-42. 

Misc.  9-661;  19-411;  22-258;  27- 
263:  46-159;  47-96;  61-381; 
77-395. 

N.  Y.  Supp.  30-551:  44-262;  60- 

46;     58-419;     63-424;     73-381; 

92-491;    93-482;    99-663;    lOO- 

328;  126-758;  130-642;  139- 

341. 

Civ.  Proc.  14-141. 

Abb.  N.  C.  29-11;  81-138. 

N.  Y.  Ann.  Cas.  1-281. 
1022. 

N.  Y.  124-83;  129-193,  288;  132- 
491;  148-84;  150-399;  161- 
282;  152-437;  154-190.  229.  715; 
157-236;  162-263.  283:  103- 
505;  165-353;  168-512:  17S- 
29;  181-109,  112;  183-126, 
378;  184-158;  191-339;  192- 
415;  200-252. 

Hun.  60-442:  74-522;  82-597;  83- 
554:  87-159.  873;  88-459;  89- 
257;  91-449,  605;  92-387. 
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App.  Dlv.  1*416,  GOT;  2-340.  397. 
47C;  8-29,  89;  6-259;  T-274;  lO- 
172;  11-562;  12-110.  2C8;  13- 
117,  443;  15-280:  10-592;  !«- 
431;  2O-f305;  23-111;  23-567; 
2C-16;  31-565;  32-271;  36-347; 
39-247,  337,  478,  652;  40-79, 
452;  41-44;  43-146,  177;  48- 
114,  123;  50-53^;  52-209;  53- 
230.  417.  634:  54-18,  132;  55- 
81;  58-232;  61-434;  62-024;  66- 
508;  67-142;  60-64.  286;  70-35; 
71-204;  77-205.  500;  83-30.  34; 
85-68:  86-48ik  504:  ©0-553;  »1- 
116;  1*0-412:  08-260,  559;  lOO- 
193;  108-229;  111-190,  540; 
112-696.  847;  113-222,  861: 
117-520,  781;  110-335:  120- 
711  ;  121-481  ;  122-451 ;  128- 
819;  127-288;  131-869;  134- 
870;  140-252;  145-814;  146- 
42;  150-833;  151-154,  158; 
158-77. 

Misc.  11-463.  483.  570;  14-309; 
15-02;  16-361:  22-548;  27-676; 
32-421:  45-159,  183;  72-334; 
73-31. 

N.  Y.  Supp.  14-435,  874;  32-48; 
35-709;  47-179;  50-218:  57- 
416,  542;  68-167,  865;  50-.354, 
401;  65-294.  946,  1093;  66-396, 
577;  67-41;  70-651;  71-133;  73- 
09.  604;  74-755:  75-706:  70-70: 
82-220,  959;  83-685;  84-237; 
86-411,  520 ;  80-210,  391 ;  05- 
623;  07-586,  949;  00-174,  663; 
10O-737;  102-613,  983;  106- 
187;  107-632;  111-165;  110- 
327;  130-042.  654;  181-193; 
182-196;  185-251.  411;  186- 
652;   138-07;   130-980. 

St.  Rep'r.  56-43S:  70-178. 

Civ.   Proc.   14-322. 

Abb.    N.   C.   27-815;   81-138. 

N.  T.  Super.  57-105.  408;  «9-133. 

N.  Y.  Ann.  Cas.  2-158>  253;  7-98; 
8-257;  0-198. 
1023. 

N.  Y.   188-393:   101-339. 

App.  JHr.  81-553  ;  08-401  ;  117- 
521;  123-819;  138-839,  853; 
134-809 ;  140-252 ;  148-767, 
760;  146-42;  147-109;  151- 
153.  158.    '    •  J 

Misc.  45-63;  48-215;  58-27, 
178;  67-587;  72-334. 

N.     Y.     Stipp.     00-33;     100-737; 
102-477.    613;    110-327;    124- 
809;   128-487;  130-642;  131- 
193;   135-411, 
1024. 

X.   Y.   124-146. 
1026. 

Abb.  (N.  S.)  10-277. 
1030. 

App.   Div.   143-713. 


1068. 

App.    Dlv.   124-374;   183-302: 

N.  Y.  Snpp.  03-725  ;  1U6-S01. 

Misc.  57-141. 
1064. 

App.   Div.  31-141 ;  104-ol8. 

N.  Y.  Supp.  03-723. 
1066. 

App.   Dlv.  31-141  ;  104-518. 

Misc.  67-142. 

N.  Y.  Supp.  08-725. 
1066. 

App.  Dlv.  31-141 ;  104-518. 

MlHC.  57-142. 

N.  Y.  Supp.  83-725  ;  r2«l-820. 
1WJ7. 

Hun,   17-1. 

App.   Dlv.   31-141;  104-518. 

Misc.  57-142. 

N.  Y.  Supp.  03-725. 
1068.  * 

App.  Div.  31-141;  104-618. 

N.  Y.  Supp.  03-725. 
1060. 

App,   Dlv.  31-141;   104-51& 

N.  ¥.  Supp.  08-725. 
1070. 

App,  Dlv.  31-14L 
1071. 

App.  Dlv.  81-141. 
1166. 

App.  Div.  142-270. 
1171. 

App.  Dlv.  3«-556w 
1172. 

App.  Dlv.  86-556. 
1174. 

N.   Y.   164-137. 

App.  Dlv.  36-556. 

N.  Y.  Supp.  66-361. 
1176. 

N.  Y.  68-845;  74-277;  20S-251. 

App.  Div.  140-218. 

Misc.    51-339;   65-344. 

N.  Y.  Ann.  Can.  0-262, 

N.  Y.  Supp.  120-237  ;  130-8S& 
1180, 

N.   Y.    101-284;    121-212;   »<I6- 
91. 

Huu,   61-238. 

App.  Div.  82-9;  6.^-446;  0:V^49; 
i:{2-595. 

Misc.  61-574;  70-225, 

X.  Y.  Supp.  1O7-750;  110-777. 
1182. 

N.  Y.  Ann.  Cas.  1-4. 
11K8. 

App.    Dlv.    136-668. 

N.    Y.   Supp.   121-580. 
1184, 

App.  Dlv.  61-447. 

Misc.   30-690, 

N.    Y.    Supp.   70-679. 
1185. 

N.  Y.  73-310;  100*244. 

Hun,  40-390. 

App.  Dlv.  26-588,-  60-641 ; 
622;    131-132. 
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Mlac.   41-454:  eo-371.  3T4,  4«; 

62-954;   «T-612;    70-564. 
N.    Y.    Supp.    69-959;    107-524; 

130-1016. 
1186. 

N.   Y.   107-79. 

Hun.    13-11:   15-153:   01-497. 
App.  Dlv.  86-508;  137-846;  188- 

777  ■    148-875 
N.    Y*.    Supp.    30-348;    12»-530. 
Abb.  N.   C.  81-480. 
%187. 

N.   Y.   73-622;   75-679;   107-79; 
aoi-357. 

Hun.  80-567;  87-420. 

App.  DiT.  22-158,  596;  85-232; 
87-396;  42-243;  46-144;  52- 
850.  505;  54-100;  60-614;  70- 
60;  75-117;  80-384  ;  81-455;  ' 
Oe-223;  103-597;  112-8e«; 
113-11,  679;  122-622;  124- 
350,  443;  12».41)$;  134^1; 
135-881  ;  136-290;  137-391. 
846;  140-32;  146-477;  148- 
872;  14O-40.S;  150^93;  161- 
301,   768:   152-571. 

MlBC.  22-74,  82:  32-292;  42-622; 
43-298  :  44-463,  470  :  46-329  ; 
54-446;  61-140;  65-346;  70- 
405 ;  71-193,  575. 

N.  Y.  Supp.  18-581;  48-86:  50- 
88;  61-<817;  66-349;  60-88;  74- 
1113;  77*458;  80-730;  03- 
958;  08-1078:  107-524  ;  108- 
663.  1080;  114-756;  1:82-539; 
127-137;  128-419. 

Abb.   N.  C.  31-447. 
1188. 

Hun,    80-567:   01-199. 

App.  Div.  35-232;   151-768. 

N.  Y.  Supp.  18-581. 
1180. 

N.  Y.  123-120,  436. 

App.  Div.  103-60. 

mse.  52-15. 
1100. 

N.  Y 
1200. 

Hun, 


Snpp.  114-896. 


.  25-587;  76-514. 
App.    Div.    18-408;    40-103;    54- 

445;   1O0-36. 
Misc.     14-186;     10-59G;     43-20; 

61-438;  70-338. 
N.    Y.    Supp.    87-402;    05-1086; 

128-722. 
Civ.    Proc.    14-438. 
N.  Y.   Super.  45-148. 
N.  Y.  Ann.  Cm.  2-164. 
Week.  Dig.  10-454. 
1203. 
Hun,   7-66. 
Week.  Dig.  0-319. 
1204. 

N.  Y.  50-689:  61-136:  87-590. 
Hun,  18-316;  26-610:  34-544:  60- 

292:  64-567;  71 -.'526:  85-84. 
App-    Dlv,    16-618:    42-333;    73- 

300;    105-55;    131-055;    130- 

99. 
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Misc.  8-477;  16-97;  23-627;  63. 

119  •  74—522. 
N.    Y.'    Sopp.  *44-10{»7;    76-851; 

116-110. 
Abb.   N.  C.  18-^60. 
How.  60-499. 
1205. 

N.  Y.  102-S37. 

App.   DiT.   16-618;   7O«170;  111- 
10.      11;      115-496;      124-359. 

775;  131-655;  187-400;  180- 

99. 
Misc.  11-624;  16-18,  97;  63-119. 
N.  Y.  Snpp.  32-920;  44-1057;  62- 
1129;    07-ni6;    101-455;    116- 

110;  121-218;  UB8-137. 
Civ.  Proc.  15-171. 
N.  Y.  Super.  42-202. 
Week.  Dig.  7-107.  219. 
1207. 
N.    Y.    56-485;    84-266;    85*246; 

126-272;      138-605;      134-219: 

140-255;     143-302;     144-326; 

182-128. 
Hun.  12-898;  18-406;  96-158;  73- 

323;   81-483;   84-317.   383;   «»* 

587. 
App.   Div.   1-150,   282:  7-81;  86- 

217;     44-82:     46-405;     54-128; 

56-13;  58-190;  62-484;  66-667; 


449, 

338 
Misc. '7-652;  10-108;  12-507;  14- 

598;     15-426;     18-552;    25-128; 

80-60;  88-717;  42-43,  251;  45- 

295;   63-457;   64-292;   71-332, 
N.  Y.  Supp.  54-1021;  66-397:  67- 

345,    382:   68-Zt3,   680:    70-750; 

78-247;  76-851;  77-49;  78-44; 

81-431;    83-316;    00-977 ;    04- 

401;    104-fS21;    117-129:    llO- 

301  ;  125-982.  1087  ;  127-1100. 
St.   Rep*r.  6-10. 
Civ.  Proc.  6-158. 
Abb.   N.   C.   18-137. 
N.  Y.  Ann.  Cas.  1-278;  8-242. 
1200. 
N.    Y.    162-263;    168-178;    170- 

878;  183-378;   108-280. 
Hun.  70-63:  02-82. 
Apj).  Div.  18-602:  4».18;  62-543; 

11,3-862;      122-668;      132.3r)2; 

136-670. 
Misc.     14-539;    22-551;     2S.200; 

20-638;    45-341;    65-41.    627; 

67-404  ;  72-179. 
N.  Y.  Supp.  35-1082;  86-636:  D8- 

1018:   63-887:    71-122;    04^332; 

02-208;   107-m,   508;   II 6-859; 

110-274;    121-93;    128-600. 
Civ.   Proc.  14-888. 
Abb.    N.    C.    16-86. 
N.  Y.  Ann.  Cas.  2-369. 


r 


NOTES. 


% 


121 0. 

App.  DJv.  lST-782. 
N    Y.  T7-515;  lOS-274. 
MIgc.  7-343;  ^-gj.   ,^ 
N.    Y.    Supp.    122-543. 

1211. 

N.   Y.  206-545. 
pp.  Dlv.  14-301 ;  01-584 ;  lOO- 
iSs;  117-760;  120-155;  122- 
170. 

Misc.  71-516. 

N.  Y.  Supp.  106-616. 

Abb.   (N.   8.)  12-380. 

Johns.    Ch.   2-172;   6-288. 

N.    Y.    85-253;    177-236;    182- 

285. 

Hiin,  38-548. 

Ann.    Dlv.    81-290:    40-280;    88- 
276:   04-441;   148-302. 
Svbd.  2. 

App.   Div.    148-302. 

Misc.  23-337;  45-150. 

N.    Y.   Supp.   68-267:  85-71. 

N.  Y.  Ann.  Caa.  6-65. 
1213. 

N.   Y.  85-253. 

Hun.  20-571;  50-6. 

Misc.  28-337;  42-48.^  ^^ 

St.  Rep'r.  18-826;  85-168. 

Abb.   Pr.  6-1. 

How.  5-23a  _, 

N.  Y.  Ann.  Cas.  6-66. 
Babd.  1. 

App.  Dlv.  81-290. 
Snbd.  2. 

N.  Y.  180-512. 

1214. 

App.  Dlv.  44-105:  66-310;  70-25; 
08-116;  148-308.  f 

Misc.  10-676:  67-591. 
N.  Y,   Snpo.  87-28. 
How.  50-454. 

App.  Dlv.  66-319;  70-25;  03-116; 

08-567. 
Misc.    10-676;    16-620;   46-294. 
N.   Y.   Supp.  47-176;  04-511. 
121G. 
N.    Y.    132-367;    134-580;    148- 

259. 
Hun,  88-171. 

App.    Dlv.    44-105;    148-741. 
Misc.   10-193. 
N.    Y.    Supp.    64-189;    102-305; 

133-340. 
Civ.  Proc.  14-45. 

1217. 

N.   Y.   53-280;   88-216;    112-301; 

1.34-527;    142-152. 
Hun,   21-595:  20-571:  67-2R7. 
App.  Dlv.  1-404:  12-477;  14-370; 

114-406;    148-299. 
MlBC.  46-349. 
N.  Y.  Supp.  102-305. 
St.  Rep'r.  51-364. 
N.  Y.  Ann.  Cas.  4-248. 


Svbd.  1. 

N.  Y.  142-152;   14S-259. 

Hun,  88-171. 

App.  Dlv.  46-863. 

MIbc.  28-38L 

N.   Y.   Supp.  86-538. 

St.  Bep'r.  47-644. 
1218. 

Hun,  10-806. 

Misc.  16-296;  17^840. 
1210. 

Hun,  20-571;  40-288. 

App.    Dlv.    102-428;    148-^08. 

nT  Y.  Supp.  02-512. 

Civ.  Proc.  14-342. 

Abb.  N.  C.  30-406. 

N.  Y.  Ann.  Cas.  1-110. 
Snbd.  1. 

Misc.  10-677. 
Snbd.  2. 

App.  Div.  14-860. 
1220. 

App.  Dlv.  70-169;  115-406;  187- 
400;    153-252. 

N.    Y.    Supp.    aO-163;    101-455; 
121-718;   137-1084. 

Abb.  N.  C.  81-464. 

Law  Bull.  1-30. 
1221. 

Hun,  20-571. 

ApD.  Div.  42-333;  86-388;  lOl- 

Misc.  53-47. 

N.    Y.     Supp.     88-760;     91-«7«; 
102-1006. 

St.  Rep'r.  21-711. 
Snbd.  3. 

Hun,  42-604. 

St.   Rep*r.   4-680. 

Abb.  N.  C.  18-410,  420. 
1222. 

N.  Y.  168-41;  108-697. 

App.  Div.  0»-566;  102-427. 

iilsc.   22-258;   53-48. 

N.  Y.  Supp.  50-46;  02-512- 

1223. 

App.   Dlv.  08-567:  102-427. 

Misc.   13-208. 

N.  Y.  Supp.  50-46;  02-512;  102- 
1006. 
1225. 

N.  Y.  101-187:  100-12. 

App.   Div.  HO-151;  06-164;  124- 
775. 

Misc.  '73-23. 

N.    Y-   Supp.  80-200. 

Civ.  Proc.  0-178. 

How.  N.  S.  3-442. 
Snbd.  1. 

Hun.  25-494. 

.\bb.  N.  C-  17-289. 
1227. 

X.  Y.   131-641. 
1228. 

N.   Y.  75-240;  07-610. 

Uun.  31-140;  70-242;  87-875. 


1O50 


MOTES. 


^ 


App.  DlT.  16.281:  26.16;  80-77; 

40-5C7;    40-396;    7T-264;    80- 

43:  94-599;  118-343:  124-773, 

120-510;  130-104;  X40-285. 
Misc.    7-306;    27-676;    45-159; 

56-404. 
N.  Y.  Supp.  68-50,  824;  63-481: 

80-1 46  ;     108-505 ;     110-335 ; 

126-1S3. 
St.  Rep*r.  12-663. 
Civ.  Proc.  10-203. 
N.  Y.  Ann.  Caa.  2-190. 
1220. 

Hun,  23-230:  81-140. 

App.    DiT.    40-565;    40-396;    02- 

301;   130-194. 
M!sc.    7-306:   0-514;  24-337;  80- 

394;   46-159;  66-404. 
N.  T.  Supp.  28-136:  62-489:  68- 

50  ;  63-431 ;  70-367 ;  86-1078. 
Abb.  N:  C.  20-265. 
1230. 

N.  Y.  48-90. 
App.    Div.   16-281. 
Migc.   46-159:   61-333. 
N.   Y.   Supp.    100-328. 
Week.   Dig.   10-187.  454. 
1231. 

N.   Y.  07-610. 

App.  Diy.  15-281;  83-164;  144- 

573. 
Miso.  45-159. 
N.  Y.  Supp.  82-471. 
Civ.  Proc.  14-176. 
1232. 

"a  pp.  Div.  66-f319. 
1234. 

N.  Y.  10O-245. 
App.  Div.  40-353. 
Misc.  11-12. 
1235. 

Ilun,   64-127. 
App.   DIr.  60-88. 
Misc.  62-65. 

N.  Y.    Supp.   74-589;   114-681. 
N.  Y.  Super.  46-184. 
1236. 

N.    Y.    81-183;   82-366;    110-153. 

Hun,  70-64. 

App.   Div.    18-564;   20-603;    113- 

861;    114-861;    124-863;    125- 

263;  13O-340. 
Misc.    17-733;    45-159;    63-47; 

66-59. 
N.   Y.   Supp.  61-178;    102-1006; 

106-219;   100-225. 
1237. 

N.    Y.    110-153;   168-119. 

Hun.   70-64. 

App.  Div.  06-400  ;  113-396 ;  110- 

335;  130-349;  138-247. 
Misc.    25-180;    42-43;    46-601; 

6r»-5n;   60-415. 
N.   Y.    Supp.   80-314:  01-32;  00- 

187;    106-219;    113-581;     122- 

162,  1028. 
Civ.  Proc.  23-237. 


1288. 

N    Y.  82-366i, 

Misc.*  17-733 ;  60-279 ;  66^0. 

N.  Y.  Supp.  106-219. 
1230. 

N.   Y.   168-54. 

How.  26-180. 

Misc.  66-59. 

N.  Y.  Supp.  106-219. 

Barb.  42-593. 

Wend.  23-566. 
1240. 

N.  Y.  48-481;  77-423;  106-263; 
168-273. 

Hun.   20-630. 

App.  Div.  31-292;  40-1.03;  48- 
102;  68-14;  84-403;  88-500; 
122-120;   145-269. 

Misc.   61-419. 

X.  Y.  Supp.  74-194 ;  86-141  : 
06-191 :  101-725 ;  103-606 ; 
12O-1035. 

St.  Rep'r.  16-255. 

Civ.    Proc.  7-328;  11-422. 

Abb.   N.   C.  80-34. 

N.  Y.  Super.  64-50. 

N.  Y.  Ann.  Cas.  1-104;  4-818. 
Subd.  1. 

N.  Y.  137-552;  140-527;  163- 
273 

Hun,' 7-209:  25-589;  86-879;  41- 
855;  48-588. 

App.  Div.  1-165. 

St.  Rep'r.  61-860. 

How.  N.  S.  2-207. 

Daly,  10-34. 
Subd.  2. 

Hun.  81-815. 
Subd.  3. 

Hun,  23-356. 
Subd.  4. 

St.   Rep'r.  36-833. 
1241. 

N.  Y.  73-6J3;  187-652;  163-273. 

Hun.  2O-630;  32-193;  36-378; 
41-352 

App.  blv.  20-529:  48-102;  88- 
501;   122-lL'O;   132-4r>4. 

N.  Y.  Supp.  82-272;  62-632;  86- 
141  ;  1CM;-006. 

St.   Rop'r.   21-456:   60-416. 

Civ.   Proc.   4-152;  18-29. 

.\bb.   N.  C.  20-151, 

Dem.  6-449. 
N.  Y.  Ann.  Cas.  1-104. 
Snbd.  1. 

N.  Y.  168-278. 

Hnn,  25-589;  48-588. 
Misc.    11-281. 
St.  Rep'r.  62-561. 
Snbd.  2. 

Ilun.  36-380;  37-507. 
Mfsc.  11-281. 
(jv.   Vrno.  7-880:  8-194. 
How.   N.  S.  2-208. 
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NOTB8. 


Sabd.  8. 

App.  Diy.   lOO-Stt. 

Abb.  N.  C.  81*851. 
Subd.  4. 

N.   Y.   16S-278. 

Hun.    29-630;    a6*S81;    «8.536; 
T8-S47. 

App.  DlY.  40-163 ;  84^03 ;  100- 

Misc.'   15-364. 

N.  Y.  Snpp.  29-126. 

St.  Rep'r.  85-833;  62-561. 

Civ.  Proc.  7-331. 

Abb.   N.  C.  80-34. 

How.   N.   S.  2-209. 
1244. 

App.  Div.   12S-3Q1. 

Hun.   12-577. 

Abb.  N.  C.  4-868. 
124S. 

N.    f.   163-54. 

Mi8C.  6-389. 
1246. 

N.    Y.    68-534:    81-184;    168-60. 
274. 

Hun,  31-626;  81-103:  81-235. 

App.  DIv.  48-103;  107-109,  114; 
125-263;  143-149. 

Misc.  0-399;  81-471;  69-488. 

N.    Y.    Supp.    30-711;    94-1026; 
lOe-225;  127-623. 
Subd.  1. 

App.  DIv.  81-17L 
Subd.  2. 

N.   Y.  79-565. 
Subd.  3. 

App.   Dlv.  107-109. 
1247. 

Hun,   23-484. 
Misc.  69-488. 
1248. 

Misc.  69-488. 
N.  Y.  Supp.  127-623. 
1250. 
Hun,   78-23. 

App.  Dlv.  77-498  ;  107-109,  114. 
N.   Y.   Supp.   04-1026. 
1251. 
N.    Y.    140-374;    143-567;    147- 

665  ;  168-54  ;  204-,'il9. 
HuD.     73-23;     75-501;     79-228: 

88-203. 
App.    Div.  8-340;  22-93;  45-49;".: 
66-31:  52-113;  77-498:  80-204; 
101-124,     359 ;     105-574;     112- 
158;    143-149;    165-43. 
Misc.  6-S98:  27-30:  31-541;  45- 

483;  55-G25;  61-«41. 
N.     Y.     Sapp.     47-800;     64-1044; 
65-557;     67-423;     81-11;     Ol- 
937;     92-784;     94-221;     113- 
289;    136-838. 
St.    Rep'f.   16-217;  61-231. 
Civ.   Proc.   15-11. 
N.   Y.   Super.   65-116. 
N.  Y.  Ann.  Cas.  1-23. 


•114, 


N.  y.  148-571. 

Hun,     63-41;      76-489; 
206. 

App.     Div.     28-a3,     94;     S»-1U; 
116-802 ;  144-747. 

Misc.    20-499;    51-233;    S4-46T 
68-350:   69-24. 

N.  Y.  Supp.  47-800;  «4-l<H4: 
100-814;  101-62;  lOB-^iii 
111-1081;  121-501;   12S-62G. 

St.  Rep'r.  16-217. 

N.   Y.  Ann.  Cas.  1-22. 
1253. 

N.  Y.  180-482. 

Hun,  66-277. 

Misc.  81-620. 

N.  Y.   Ann.  Cas.  4-881. 
1264. 

N.   Y.  8-186. 
1265. 

App.   Dlv.   106-575. 

Misc.  7-566;  46-484. 

N.  Y.  Supp.  94-221. 
1256. 

N.  Y.  87-10;  133-510. 

Hun,   86-637. 

App.  Div.  77-498. 
1260. 

N.  Y.  Ann.  Cas.  6-406. 
Subd.  1. 

N.   Y.   118-59. 

App.   Dlv.  13-007;  44-800. 

Misc.     15-3^7;    26-64.     664;    27- 
446 

N.  Y*  Supp.  6O-T60. 
Subd.  2. 

N.  Y.  50-396;  68-581. 
Subd.  3. 

Hun,  81-371. 
1261. 

App.    Dlv.    131-78. 

Misc.  64-306.  . 

N.  Y.   Supp.  lOT-727;    115-962. 

How.  49-:n)5. 

1204. 

N.  Y.   60-896. 

App.    Dlv.    131-78. 

N.  y.   Supp.  116-062. 
1266. 

HIII,  4-619. 
1267. 

N.    Y.   50-396. 

App.  Div.  78-590. 
1268. 

App.  Dlv.    137-439:   166-38. 
N.   Y.   Supp.   121-738. 
1269. 

N.  Y.  52-434 :  63-361, 
App.   Div.   145-270. 
Misc.   54-57)4. 
N.  Y.  Supp.  129-1035. 
N.   Y.  Ann.  Cas.   10-129. 
1270. 

X.  Y.  67-229. 
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App.  DiT.  107>Iia,  in. 


N.    Y.   llS'ieS. 

nuD.  4»-38i;  eft-4ie. 

St.    RcpT.   CO-SIT. 
ClT.    Pioo.    16-187. 

N.     ¥.    B»-2fi5,    835:    SO^SS:   3». 

400:    aO-Ml:      6S-150:      Tl-M; 

lOB-MS;     llT-48»:     Us-seT: 

1R1-3:W;   1U-T49. 
Hun,    11-Ml:    1»^76:    41-T8. 
App.     HIT.     4-SIO;    30.&32:    21- 


St.    Rep'r.  46-TEa. 
N.  Y.  Aqd.  Cai.  4-880. 
Snhd.   I. 

HuQ.   Tl-134. 
SmbO.  3. 

N.   Y.  117-441. 

nun.     3T-e01:     S7-13T:     40-118: 

BB-4m:  71-184. 
App.    Div,    SO.301;   SR-n:    *»-H; 
^4-351;    4B-200:    SB-SSZ:    114. 
310. 
Mlac.    2S-51. 

N.  T,  Supp:  B-flSl  ;  4«-7O0. 
St,     Rep'r.    B-68:    2S-5B7:    (M-7R 
Ctv.    Proc.    11-148:    llt-18S;    91- 


Hna,   60-419. 
1«77. 

App.   DiT.  83-3S3. 
M.  Y.  Supp.  83-I03G. 
1278. 

N.  Y.  ae-a?:  1113-115,  40fli  i84- 

172. 
Han.  e«-403. 

App.  Div.  ss-soa 

Utac.  40-034. 
8t.  Rep'r.  lt-285. 
Abb.   N.    C.    a«-321',  a»-103. 
1370. 

N.  Y.  Te>«02:  9X-S22:  9S.«T: 
104-B2.1:  114-RCi.  CIS:  1»t- 
463;     ias-24n;     IST-T^:     l«a- 

S24:  nm-iiT:   i>«<-4;)i;  ift.T- 
E30i  10O-S3S:  2ao-2ij.'>:  zoo- 


Bon, 


/a. 


108;  S2-4T4:  ltX-.t06. 
.  -...  »-Itt.-i;  7-PO;  10-r*fi: 
1-530;  Kt-rar,;  07-1  a7.  47n. 
■ 77-440 :  81-ni :  8a-2, 

3ST.    441,    504;    n3-eT. 


58.1  «ft-2G1  TO-OS  7S-49S 
3Z«  555  S4-8TS,  339  388  407 
570  8S-13S,  aU,  41G  BO-4T0 
N7-I44  ^  dJS  376  »4-2 
201  213.  210.  208  &f4  WI.2e- 
ftO-71,  ISa,  242,  437  4112  87- 
22a  j37  632  9S-42.  177  1ST 
405  10O-202  43Q  103>S18 
3D0  1O&.30.  104-113  lOB- 
44tL  680  100-431  107-4^ 
111-lSa  283,  4b0  QiB  I1J- 
-  5  713  8C3  111-71-  117- 
50     eie     722       118-lOfl      1S4 

743     iin  in     im    4H1     'ni 


702    bUl 
Miso     s-ooa     10-3-4     12-211 

SS-^t    41.201     <ll--41 

N  Y  Supp  To-rno    (ra.33    im- 

Isfl     fa-6{i2     78-598     04-281 
1 28-997      114-I071 
Tlv    I  rne    10-JflS 
•;.  Y.  Ann.  C«B.  0-1.12. 
1280. 
'■      Y.    70-301 ;     200-205 ;    30»- 


Hut 


B-211. 


App.     DIv,     10-50!^:    0O-4r.7:    00- 
2n2:    87-140;    07-«32;     107- 


9;  'i^i 


1071. 

N.  Y,  104-r,23;  inS-340:  102- 
324:  10.1-417:  174-131;  ZOO- 
202.    203;    200-194. 

Dun,  OO-209. 

App,  DIv.  »l-537:  B3-53e:  R4' 
152:  00-252:  T2-403;  81-lflR: 
SS-S39:  »T-«32:  107-T28: 
lll-jm.  579:  I21-1SR;  133- 
720:  144-44.',:  148-ino. 

MlMC.  W-e08:   B7-210:   01-241. 

N.  Y.  Siipu,  fM-380:  TO-598;  S»- 
800;   134-1071. 
1282. 

N.  Y.  7B-4»r  7fl-.%43;  78-362: 
08-434;  119-414;  138-287; 
l.-in-lOO:  108-280. 


NOTES. 


Hud.  54'812;  84o890. 

App.    Dlv.    14-227:    10-475;    8S- 

647;  42-570;  4»-614  ;  7«-190 ; 

H3-429  :       84-397  ;       K8-336 ; 

l<H>-536;    114-248;    ll»-344. 

Misc.  S-482;  80-69:  45-153;  60- 

150;    65-418;    70-64. 
N.  Y.  Supp.  63-957:  82-422;  01- 

952;    tt«-306;    OO-870;     lOS- 

505:  118-70. 
Civ.  Proc.  15-436;  10-244. 
Abb.  N.  C.  31-4lt. 
1283. 
N.  Y.  08-434. 
App.     Dfr.     8-314:    14-227;     16- 

475  ;  38-607  :  70-199  ;  80-228  ; 

100-536:  130-317. 
MUc.  23-62;  65-41S  :   70-64. 
N.    Y.     Supp.     85-924;     06-306; 

128-1026. 
N.  .Y.   Ann.   Cag.  6-309. 
1284. 

Misc.    70-64. 
1285. 

Misc.    70-64. 
1280. 

Misc.   70-64. 
1287. 

Misc.   70-64. 
1280. 

App.  Dlv.  181-83. 
1200. 

N.  Y.  08-434:  100-243;  136-287; 

153-309:  157-423:  108-280. 
Htin.     21-257;     33-354;     43-586; 

40-2."^;  06-404. 
App.  Div.  33-547:  100-536;  116- 

592  •  118-344 

Misc.  '26-139;  20-553;  30-69; 
00-150. 

N.  Y.  Supp.  5.^-957;  64-930;  84- 
1105;  00-306;  1O3-505;  113- 
70. 

Civ.   Proc.  15-486. 

Abb.  N.  C.  20-404. 
1201. 

N.    Y.   08-434. 

App.  Div.  100-536. 

St.   Rop'r.  60-132. 
Snbd.  1. 

Abb.  N.  C.  13-30;  20-404. 
Snbd.  3. 

Ilun,  OO-404:  78-302. 

Civ.   Proc.   13-87;   15-436. 
1202. 

N.  T.   102-464;  132-367. 

Hun,  41-444. 

App.  Dlv.  33-546:  40-814. 

Misc.  7-16:  12-25;  50-509;  00- 
160;  01-402. 

X.  Y.  Supp.   110-967;  113-70. 
1203. 

Civ.  Proc.  14-172. 
Abb.  N.  C.  20-479. 
1204. 

N.  Y.  106-663:  128-426. 
Hun,     44-266:     04-523:     76-510; 
77-175:   80-176;   01-300. 
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App.  Dlv.  1-130;  5-284:  8-5© 
13-eoS:  15-294:  20-69:  X8-T? 
51-516:  52-480;  ttS-488:  <S- 
582;  71-1,  634;  S4-449;  »- 
114;  05-194;  110-746 :  IS- 
388;  127-143,  931;  lJ»-i:.. 
134-438;  138-879;  14H>-7:^: 
146-650;    152-837;    XK4-3u:. 

Misc.  6-121;  7-694;  9-089:  V6- 
101;  13-52;  24-373;  48-73: 
54-590;   66-352,   467. 

N.  Y.  Supp.  28-407;  34>-52:  34- 
74;  44-583;  50-883r  53-677 
65-77:  71-795;  72-950:  7*. 
667,  823:  81-321:  8B.240:  87- 
23  :  88-502  ;  9^-433  :104- 
956;  107-195.  942;  111-jxh: 
112-653;  110-395;  123-511: 
120-28.    961;    181^33:     £iL 

Civ.  Proc.  15-68,  176*  X87. 
1205. 

N.  Y.  100-243. 

Hun,  27-18. 

App.  Dlv.  146-650. 

N.  Y.  Supp.  131-433. 

Civ.   Proc.   8-95. 
1206. 

Misc.  56.^88. 

N.   Y.  Supp.   107-86. 

Civ.   Proc.   15-68. 

N.  Y.  Saper.  66-20a 
1207. 

N.   Y.  104-618. 

App.   Dlv.  51-192;  121-263. 

Misc.  27-59. 

N.  Y.  Supp.  105-788. 

N.  Y.  Super.  50-239. 
1208. 

N.  'y.    104-613;    110^665;    119- 
117;   108-207. 

Hun,  76-127:  02-32a 

App.  Dlv.  51-191. 

N.     Y.     Supp.    62-303;     04-241; 

1200. 

N.   Y.   108-207. 
App.   Dlv.   51-192;   128-911. 
N.  Y.  Supp.  64-241. 
1300. 
N.   Y.  60-112:  T6-106. 
Hun,   10-17;  51-360:  61-4:  80- 

267. 

.    .  Dlv.  18-607:  26-68;  70-102; 

OY-138;  140-650. 
Misc.    10-552:   20-342. 
N.    Y.    Supp.    30-14:   49-41:   60- 

507;   80-606;    131-433. 
Dalj.  0-4«2. 
1301. 
N.     Y.     05-625:     104-384:     121- 

156  :  170-448  :  200-200. 
Hun.  38-531;   41-455;    75-516; 

App.  Dlv!  14-368:  24-465.  52^: 
40-12;  42-382:  86-292:  87- 
328;   80-551;   00-70;    Ol-r.7: 


NOTBS. 


108-415  ;      118-7  ;      138-148  ; 

153*416. 
Misc.  31-119,   181;  45-596;  46- 

152. 
N.  Y.  Supp.  83-308;  84-457;  85- 

673,      889;      »l-8 ;      95-1101; 

107-669;  123-304. 
N.  Y.  Ann.  Cas.  6-270. 
1802. 
Han,     12-894;     16-375;     17-13, 

241. 
1803. 
N.  Y.  85-659;  06-546;  200-201. 

204. 
Hun.  38-531. 
App.    Div.    16-103;    22-131;    T«- 

1522;     70-108;    07-684 ;     lOO- 

518;    117-358:    128-775;    136- 

452,    481;    137-764;    180-591, 

918. 
Misc.   7-391;  23-642. 
N.  Y.  Snpp.  47-899;  78-897;  79- 

980;    lUO-932;   103-177;   113- 

104;    120-980;    121-159;    122- 

571;    124-189. 
St,  Bep*r.  l«-745,  963. 
Civ.  Proo.  14-290. 
Week.   Dig.  23-70. 
Connoly,  1-170. 
How.   61-396. 
1804. 
App.    Dlv.    11-196;   84-168;   86- 

542;   80-806. 
N.  Y.  Supp.  55-60iL 
How.  67-^. 
1806. 

Hud,  14-118. 
How.  6:i-405. 
1807. 

N.  Y.  184-580. 
N.  Y.  Supp.  88-80. 
1308. 

N.  Y.  72-613;  109-646. 

Hun.  63-47. 

App.   Dlv.   117-350;   136-482. 

Misc.   26-52. 

N.    Y.    Supp.    55-334;    103-177; 

121-159. 
St.   Rep'r.  15-199. 
1309. 

N.    Y.    71-466.   588;    75-585;    76-r 

164,  160:  101-292;  102-312. 
Hun,     19-220;     87-370;     89-372; 

92-326. 
App.    Dlv.    30-226;    80-425;    49- 

631. 
Misc.   12-35;  26-50. 
N.   Y.  Supp.   33-89;  85-412;  36- 

904;    52-431;    55-334;    63-300. 
St.   Rep'r.  14-a 
1310. 
N.    Y.   92-581;   139-18. 
Hod,  49-163;  69-302. 
App.     Div,    6-211;    21-268;    42- 
&6;     78-578;     124-378;     135- 
125 
Misc. '  29^275  ;    45-653  ;    58-42  ; 

57-182;  68-311. 


N.  Y.  Supp.  79-566;  88-850;  102- 
923;  107-940;  108-811;  125- 
635. 

Civ.  Ppoc.  14-415. 
1811. 

Hun,  81-381. 

App.  Dir.  33-550. 

Misc.   44-227;  65-450. 

N.  Y.  Supp.  88-1036;  107-884 
1312. 

N.   Y.  85-652;  87-409;  05-675. 

Hun.  75-186. 

Misc.  47-492. 

N.  Y.  Supp.  66-284  ;  94-187. 

St.    Rep'r.    19-14;   67-288. 
Subd.  1. 

Dem.  4-87;  6-288. 
Subd.  2. 

N.  Y.   117-116. 

App.   Dlv.   54-57. 
1313. 

N.  Y.  104-894. 

App,  Dlv.  143-924. 

Misc.  59-539. 

N.  Y.   Supp.  112-408. 
1314. 

Hun,  75-187. 

App.  Dlv.  30-376;  142-789. 

Misc.  .W-5»0:  69-584. 

N.  Y,  Supp.  78-77;  127-445. 
1315. 

N.  Y.  160-332. 

N.  Y.  Supp.  54-616. 

Civ.  Proc.  8-414, 
1316. 

N.  Y.  77-388;  81-122.  128;  104- 
394;  121-156;  126-423;  137- 
410;  141-171;  150-545;  164- 
.309;   198-195. 

Hun,  38-531;  41-455;  60-317; 
74-523;  75-516;  84-307;  87- 
154 

App."  Dlv.  4-865;  22-541:  24- 
465,  520:  38-338;  39-565;  SO- 
152:  89-551;  90-79;  01-57: 
100-465;  103-495:  113-190; 
115-499.  1187;  122-668;  126- 
663;    148-807. 

Misc.  81-181;  45-596. 

N.  Y.  Supp.  80-700;  32-356:  33- 
1084;  48-15:  49-41;  56-097; 
63-974;  79-1063;  80-552;  85- 
889;  86-396;  91-8.  561;  9.1- 
140:  101-455;  1O7-50S;  111- 
231;  11.3-841;  114-784;  13.3- 
384:  138-491. 

Abb.   N.  G.  31-140. 

N.   Y,  Ann.  Cas.  1-27;  2-165;  6- 
270. 
1317. 

N.  Y.  67-637;  69-462;  74-216; 
76-479:  76-385;  100-147:  121- 
156;  126-423:  1:^7-410;  188- 
670:  141-171;  162-505;  154- 
715;  157-449;  168-43;  176- 
30G  *    1 97-70. 

Hun,  '  16-104;*  17-538;  00-344: 
69-436;    76-516;   83-429. 


40 


1085 


NOTBS. 


App.    Dlv.    S-56;    4^49;    16-468, 

4 1 5:     20-28;     23-223;     24-451; 

3ih-'2!90:     37-4U1;     ;«>-647;     53- 

420,  648:  O«-40»:  Nl-446;  101- 

149;  107-369;  1 10-204 ;   112- 

874;   114-804;   131-569;   152- 

606,     808,     880;     158-22.     56, 

78,    185,    487,   498,   714 ;   164- 

876;    1*6-75. 

Misc.    14-303;  25-477;  61-143. 

N.  Y.  Supp.  44-935;  48-854; 
56-88;  65-1003:  73-095:  »1- 
511 ;  116-172  ;  187-1067  ; 
188-13.  67.  221,  265,  824,  875  ; 
130-587.  1051;  140-72,  139. 
650,    858. 

N.  Y.  Aun.  Cas.  2-215;  4-328. 
1318. 

N.  Y.  46-539;  47-244;  112-408; 
180-265. 

App.   Dlv.  131-569. 
1321. 

Misc.  61-340. 

N.    Y.    Supp.    113-289;   116-172. 
1328. 

N.    Y.    77-423;    80-66;    08-480; 

100-616 ;      132-367 ;      146-345 ; 

161-552;   165-138;    177-401. 
App.     Dlv.     1-130;     15-294;     23- 

599;    88-557;    62-624;    81-168; 

05-623 ;     101-196  ;     116-721 ; 

122-28. 
Misc.  7-16;  11-271;  20-336;  60- 

160. 
N.  Y.  Supp.  32-251:  46-892;  63- 

1012;    60-312;    01-912;    106- 

990;  113-70. 
Civ.    Proc.    10-387. 
Abb.  N.  C.  20-359.  479. 
1323a. 

App.  Dlv.  147-110. 

N.  Y.  Supp.  131-845. 
1824. 

N.     Y.     40-78;     63-349;     68-636; 

60-634;    60-209:    70-101,     141; 

72-496:    73-1,   187.   437;    74-28, 

145.  177,  382,  608:   75-375;  76- 

326,   517,   540:   77-610. 
App.   Div.  80-154. 
N.  Y.  Supp.  80-552. 
1326. 

N.    Y.    67-363;    60-112;    76-250; 

101-18:       110-630;       160-312; 

163-79. 
App.   Div.   136-481. 
Civ.    Proc.   14-307:   16-49. 
N.  Y.  Ann.  Cas.  7-126,  180. 
1826. 

N.     Y.     60-374;     74-S2;     82-610; 
'    86-241;  02-632;  107-645;  128- 

303. 
Hun,   76-239:  80-370. 
App.     Dlv.    22-131:    65-110:    73- 

468;  86-504;  06-369;  136-481; 

138-416. 
Ml«c.     15-r)27;     18-527:     22-258; 

26-50  :    20-274  :    4.^-423  ;    53- 

42;  57-182;  58-177. 


I      N.   Y.  Supp.  65-834;  4T-770:  77- 
I  207;    80-488;    1O2-023 ;     1U7- 

940. 
St.    Rep'r.    15-199. 
Abb.    N.    C.    20-179. 
Daily  Reg.  33-1429. 
1327. 

N.    Y.    60-374;    68-84;     1.24-189; 

128-303 
Hun,    *2fK598;     81-629;      7«J-33D: 

80—370 
App.    Div.    15-337;    18-564;    22- 
100;    3O-290;    78-430,    432:    dS- 
369;   110-448;    120-210;    142- 
496. 
'Misc.    22-386,    439;    26-127;    SB- 
274;   53-42;  67-182, 
N.  Y.  Supp.  50-454:  54-828:   5*- 

384  :  106-188  ;  137-716. 
Civ.  Proc.  10-203. 
How.  66-283. 
T.  &  C.  1-289. 
1828. 

N.  Y.  107-645. 

Hun,  30-435. 

App.  Div.  66-465;  110-448:  14S- 

496. 

Misc.  63-42;  67-182:  73-270 

N.  Y.  Supp.  72-827 ;  130-865.' 

St.  Rep'r.    12-575. 
1320. 

N.  Y.  102-224. 

Hun.   30-435. 

App.      Dlv.      66-46S;      110-44S: 
120-211:  142-496. 

Misc.  22-439  ;  57-182. 

N.    Y.    Supp.    72-827;    108-18S: 
130-865. 

Civ.  Proc.  6-226. 

Daly.   10-365. 
1330. 

Misc.  6.^-42;  67-182. 

App.    Div.    142-496. 

Civ.  Proc.  16-42. 
1331. 

N.    Y.    118-632;    124-189;     130- 

540, 
Hun.  81-380. 

App.     Div.     6-537;     13-613:     22- 
^       132;    20-482:    31-312;    35-237; 

88-639;   70-430;   142-406. 
Misc.    23-565  ;    26-550 ;    63-42  - 

67-182. 
N.  Y.  Supp.  80-987:  47-809;  61- 

1068;    8»-722;    64-764;    1*7- 

48 
Civ.  Proc.   10-103. 
Abb.  N.  C.  67-398. 
1332. 
N.   Y.   68-683;   128-303. 
Abb.  N.  C.   10-407. 
How.  6.1-84. 
1334. 

N.    Y.    T5-611:    84-4C6;    08-458; 

128-303. 
Hun,    33-109:    76-339. 
Misc.  73-273. 
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N.  Y.  Snpp.  66-8a4. 
How.  68-84. 
1836. 

N.  Y.  90^76;  V8-458:  190-245. 

Hun,   84^85;  60-506. 

App.   DiT.  22-100;  51-470;   lOl- 

^;    117-359;    122-359;    185- 

433 
Misc.*    85-445;    60-569;    65-165, 

313;  73-273. 
N.  T.  Supp.  47-770:  64-740;  71- 

948;    103-177;    106-587;    112- 

498;    119-1.31;    120-425;    121- 

669;    135-648. 
1336. 
N.    Y.   86-102;   04-248;    100-287; 

121-156;     150-544;     170-357; 

184-319;  200-204. 
Hun,   75-516. 
App.  DiT.  21-267;  58-452;  187- 

MiBC.   15-527. 

N.   Y.   Sopp.    122-724. 
1387. 

N.  Y.  84-466;  87-623;  07-1;  OS- 
MI;  102-159;  10.'t-156;  lOO- 
454;  111-624:  121-57,  156.  277; 
123-120;  133-178;  143-530: 
150-223;  162-433;  160-169; 
183-346:  184-29. 

Hud,  75-516. 

App.  Dlv.  18-127. 

Misc.  12-63. 

CiT.  Proc.  16-354. 

N.  Y.  Ann.  Cas.  7-231. 
1338 

N.    Y.    76-614;    70-409;    81-352; 
85-21:  101-228;  103-156;  lOO- 
454;    125-651;    127-639;    133- 
254;     134-512;     140-243;     142- 
270;    147-269;     148-409:     160- 
223:     164-229.     278;     155-386: 
157-449:    158-9.    463;   160-476, 
483;     162-444,      503:     163-505; 
164-248,     352,     368:     165-305; 
166-169.     399:     167-462:     169- 
199.     383,     440: 
428:    174-.300; 
285 ;     188-40, 
186-261.    280; 
359 

App.  "  Dlv.     34J270 ; 
168-80. 

N.  Y.  Ann.  Cas.  7-415;  8-249;  O- 
163. 
•  1380* 

N.  Y.  118-231;  131-597;  190- 
244. 

Hun,  65-570. 
1840. 

N.  Y.  79-573:  140-188;  183- 
280. 

Hun,  17-142;  19-17;  24-320;  25- 
303;  54-5;  81-163;  85-505;  02- 
51. 

App.  Dlv.  9-371:  16-472:  66-100: 
82-640  :      101-318 ;      1W>-(VM  ; 


170-82:  173- 
1 77-36." :  181- 
378:  184-301; 
1S7-104;     195- 


135-696 


Misc.     16-40;     28-642;     43-27; 

74-474. 
N.    Y.     Supp.     52-156;    87-1078; 

91-945 ;  96-350. 
Abb.  N.  C.  29-479. 
1341. 

Hun.   67-516. 

Misc.  16-40;  66-352;  68-180;  65- 

314;   74-474. 
N.    Y.    Supp.    30-858;   67-182. 
Civ.  Proc.  10-232. 
Abb.  N.  C.  29-479. 
1,342. 
N.    Y.   79-573;   102-888. 
Hun.  19-17,  74;  21-268;  77-898; 

88-258;  85-505. 
App.      Div.     81-558;     101-818; 

1O0-637. 
Misc.   12-406;  31-463;  53-267; 

74-474. 
N.  .Y.  Supp.  52-130;  64-448;  9^ 

945;  00-359. 
Civ.  Proc.  19-1. 
1343. 
Aj)p.  Div.  124-370. 
Misc.  6-51;  43-27;  68-180. 
N.  Y.  Supp.  108-811. 
1344. 
App.    Div.    42-137;    60-185;   67- 

5o3;     68-26;     108-284;      124. 

379;  181-569;  140-254. 
Misc.     16-363:     23-642:     42-185: 

45-574:   46-422;   47-520;   69- 

810 ;  74-474. 
N.  Y.  Supp.  49-668;  62-156;  68- 

804;  73-907,  1119:  85-367;  91- 

,S6;     92-311;     108-811;     116- 

172;  126-685. 
1345. 
App.  Div.  55-109;  140-254. 
Misc.  41-87  ;  46-420  ;  47-520. 
N.  Y.  Supp.  57-303. 
1346. 
N.   Y.   49-1;  52-471;  54-25;  78- 

605;  84-55;   152-147. 
Hun.  16-141:  23-250:  37-275;  42- 

164;  61-224;   75-514. 
App.   Div.   24-23;   96-370:    122- 

668;  130-469;   135-585;  143- 

924. 
Mlsc'  10-180;     14-309;     42-185; 

43-611 ;  45-575  ;  46-412 ;  47- 

520. 
N.  Y.  Supp.  351-710;  85-367:  88- 

2S2  :  89-289  ;  01-36  ;  02-413  ; 

1O7-.508;  128-631. 
St.    Rep'r.    30-554;    39-666;    42- 

8;  48-508. 
Civ.  Proc.  15-121. 
Siihcl.  1. 

N.  Y.  50-480:  75-26;  OO-^;  96- 

567;   113-55;  120-643. 
Hnn.    8-3S9:    16-418;    19-9;    41- 

11;  47-1.^.2. 
Ml  PC.  11 -.^93. 
St.   Rop'r.  4-130. 


NOTflS. 


Svbd.  2. 

N.   Y.  64-236;   7»-682;   112-413; 

178-535. 
App.    Dir.   1-409. 
St.  Rep'r.  31-817. 
Civ.   Proc.   7-188; 
Week.  Dig.  20-503. 
Snbd.  5. 

App.   Dly.   186-587. 
1347. 
N.    T.    68-680;    76-514;    78-605; 

112-413:  123-120. 
Hun,  30-637:  81-25.  289;  46-74; 

66-185;     60-215:     60-558;    74- 

523;  79-541. 
App.    DIv.    9-370:    86-854;    63- 

273:    66-527;    96-194;    ll«-7; 

126-85  ;     181-569 ;     136-585  ; 

148-638 
Misc.  42-i85;  45-575;  40-412. 
N.  Y.  Snnn.  41-4fiS:  73-360:  «r»- 

867:     88-502:     91-36;     92-413; 

103-336;  110-172. 
St.    Rep'r.    17-511;    30-554;    87- 

803;  60-238. 
Civ.   Proc.  4-210;  6-143;  10-121; 

16-193;  19-06. 
Abb.  N.  C.  81-140. 
N.  Y.  Ann.  Cas.  2-274. 
Week.  Dig.  17-389;  21-342. 
Snbd.  1. 

N.   Y.  47-460;  82-572, 
App.  Dlv.  66-5.30;  82-^96. 
Snbd.  2. 
N.    Y.    60-640;    114-500;    207- 

581 
Hun,  18-119;  23-15;  86-437:  88- 

111. 
App.    Div.    14-163;    24-465,    521; 

26-69 
N.  Y.  S'upp.  34-612. 
Civ.  Proc.  7-192. 
Week.   Dig.  20-508. 
N.  Y.  Ann.  Cas.  6-26& 
Subd.  3. 
Hun,  6-201. 

App.  Div.  6-425;  126-85. 
Civ.  Proc.  7-192. 
Week.  Dig.  20-503. 
Snbd.  4. 
N.  Y.  61-558:  68-322:  66-72;  68- 

215;    70-101:    74-452;    79-175; 

86-546;   87-355. 
Hun.  15-483:  34-548;  41-584;  42- 

606;  88-328. 

Dfv.  6-423:  22-541;  66-249; 

16-530:  126-85. 
Misc.  16-151:  61-598. 
N.  Y.  Supp.  114-146. 
Abb.  N.  C.  18-412. 
Snbd.  6. 

N.  Y.  63-508. 

App.  Dlv.  126-8.*);  13<^-469;  135- 

587. 

N.  Y.  Supp.  114-986. 

Snbd.  6. 

N.    Y.    27-638;    29-634;    40-842- 

60-499. 
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1848. 

N./Y.  87-460. 

Hun,  20-667;  66-668;  T<^74;  T»- 

541, 
App.  Dlv.  67-101;  66-530;   129- 

268. 
Misc.  46-575  L46-412. 
N.   Y.  Supp.   78-870;  91-36;   »2- 

413;  115-861. 
1849. 

N.    Y.    76-214;  98-650;    121-lsa 
Hun,  24-320;  81-531;  78-443;  76- 

514;  80-383;  84-161;  8S-106. 
App.  Div.  36-528;  94-116;  118- 

8 ;  122-368. 
Misc.  46-575 :  46-412. 
N.  T.  Supp.  54-820.  916;   91-86. 

92-413:  J  00-906. 
N.  Y.  Ann.  Cas.  1-27. 
I860. 

N.    Y.     121-57;    160-544; 

195;  200-206. 
App.    Dlv.    4-365;    24-55; 

663;    148-807. 
Misc.    46-575. 
N.  Y.  Supp.  40-123;  91-36; 

281 ;  133-384. 
St.  Rep'r.  12-642;  16-248. 
N.  Y.  Super.  46-148. 
Law  Bull.   1-29. 
1361. 
N.    Y.    71-430;    76-250; 

123-120;    150-535. 
Hun.  16-586:  24-320:  29-670;  OO- 

474;    80-257;    91-172. 
App.  Dlv.  26-69;  29-482;  81-313; 

36-341;    39-639;    64-367;     S9- 

482;     83-62;     97-232:     109- 

525;  118-191;  119-196:  121- 

263;    122-a'>9;    132-67; 

638. 
Mlso.  6-577:  11-125:  17-733; 

512;  88-661;  47-473;  66-314; 

69-229 
N.  Y.  Supp.  61-1068;  66-263;  62- 

123;    66-666:    69-349;    78-224: 

80-843  :     104-460 ;     106-587 ; 

133-214. 
Civ.  Proc.  14-361;  16-22,  42,  821; 

19-203. 
Deni.  6-287. 
J  352. 
N.  Y.  146-251;  160-585. 
Hun,  ^0-657:  70-865. 
App.    Dlv.    22-100;    81-318;    97- 

232 
N.     Y.    Supp.    47-770;    64-1044: 

89-843 
Civ.  Proc.  16-42;  19-208. 
1353. 
N.  Y.  86-868. 

Hun,  40-545:  61-4;  78-S7& 
App.  Dlv.  18-560;  138-148;  149- 

254;    144-593. 
MIrc.   7-.348:   8-.S66:  31-107:  32- 

5:i5:  41-87:  40-422:  60-415. 
N.  Y.  Supp.  64-1066:  67-329;  86- 

.509;     92-311;     96-628;     113- 
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681;  188-304;  129-1037. 
Abb.  N.  C.  31-168. 
1854. 

N.  Y.  82-380. 

App.  DW.  2«-69;  119-885. 

1366. 

App.  Div.  7-486;  106-625;  11»- 
334;  186-480;  140-254 ;  154- 

883 
Ml8C.*11.382:  41-87. 
N.  Y.  Supp.  188-914. 
1850. 
N.  Y.  69-219;  73-1;  77-601;  146- 

251;    203-245. 
Hun,  84-584;  41-9;  58-287;  68- 

496;  69-276;   74-191;   76-74. 
App.  Div.  8-108;  4-544;  6-28;  9- 

32;  14-57;  16-294;  22-178,  287. 

298:  25-25;   32-8:  66-249;  69- 

187;   78-496;   106-342 ;   109- 

685;    111-291;    112-802;    181- 

N.  y."  Bupp.  41-202;  47-883;  62- 
618;  09-57;  79-801;  94-463; 
97-503;    110-353. 
St.  Bep'r.  56-555. 
Civ.  Proc.  16-119. 
1357. 

N.  Y.  107-272 ;  188-230. 
Hun.    63-496;   60-305;  02-37a 
App.    Div.    4-543:    14-57;    30-28. 
53  :  86-494  ;  89-234  :  102-101 ; 
106-342;  199-635;  121-577. 
N.  Y.  Supp.  36-547;  41-202:  61- 
897;    66-657;    6S-301:    86-943: 
92-478;  94-463  ;  90-369  ;  106- 
275. 
Civ.  Proc.  16-119. 
1358. 

N.  Y.  28-509;  29-400. 

App.  Div.  7-480.  533;  14-57;  85- 

292 
N#  y!   Snpp.  68-627;  83-308. 
Week.   Dig.  20-128,   249. 
1369. 

Hun,  63-496. 

App.  Div.  14-67;  26-60;  91-378. 
1360. 

App;  Div.  14-57. 
Week.  Dig.  28-212. 
1361. 
N.  y.  128-93;  162-456;  164-353; 

166-805;  174-25. 
App.     Div.     14-57;   26-69;   111- 

291*  131-773 
N.  Y.'  Supp.  97-503;  116-353. 
1302. 

N.  Y.  54-97. 
MlBC.   41-535. 
T.  &  C.  8-608. 
1363. 
Hun.    78-584. 
N.   Y.   Snpp.  29-516. 
1864* 
How,  65-396. 
N.  y.  Supp.  104-600. 


Week.  Dig.  I9--286. 

Law  Bull.  1-20. 
1366. 

N.   Y.  86-49;  1*19-866. 

Hun,  88-149. 

App.  Div.  48-108;  102-4S2;  186- 
842;  187-194;   143-148. 

Misc.  69-488. 

N.  Y.  Supp.  121-818;  126-130. 

Civ.  Proc.  16-227. 
1366. 

N.    Y.    21-481;    40-401;    88-611; 
197-.%3. 

N.   Y.   Supp.  44-55. 

Abb.  N.  C.  29-198. 
1367. 

N.   Y.  110-366. 
1368. 

N.   Y.  86-517, 

MiBC.  66-451;  61-388. 
1369. 

N.   Y.   106-12;  110-366. 

Hun,  79-139. 

Misc.    27-559:    59-24;    61-388. 

App.  Div.  121-439. 

N.   Y.   Supp.    106-278;  111-1081. 

Civ.  Proc.  15-227. 
1370. 

N.  Y.  98-4;  186-487. 

Hun,  33-14;  79-189.  14a 

App.    Div.    46-363;   87-86;    114- 
441 

Misc.*  26-759.  • 

St.  Rep'r.  34-827. 

Abb.  N.  C.  29-189. 

Daly.  10-492. 
Snbd.  2. 

Hun,  32-19. 

N.   Y.   Supp.  13-804. 

Civ.    Proc.    4-397;   T-401 

Week.    Die.   29-374. 
1371. 

N.  Y.  31-356. 

App.  Div.  31-308. 

Misc.  16-518;  69-811. 

N.  Y.  Supp.  62-627. 
1372. 

Hun,   36-238;  88-149;  45-188. 

Misc.    41-555. 

N.   Y.   Supp.   85-116. 
1373. 

Hun,  66-39. 

App.    Div.   96-193. 

N.  Y.  Supp.  88-602. 
1376. 

N.  Y.  66-247. 

Hun,  38-142. 

App.   Div.  69-.358;  71-697;  128- 
453. 

MlBC.  66-451:  69-448. 

N.  y.   Supp.  111-19;  112-900. 
1376. 

N.  Y.  98-1. 

App.    Div.   128-463. 

Misc.    66-450;    69-25,    448;    61- 
388. 
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N.    T.    Supp.    107-274;    111*10: 

112-900. 
Abb.  N.  C.  15-431. 
i:i7T. 

N'.    Y.    121-630. 

Uan.  38-142;  S6-42. 

App.  Dlv.  17-184;  60-422;  09- 
;^58;  70-416;  125-418;  128- 
453;  144-747. 

Misc.  35-;V27;  59-25,  234.  448. 

\.   Y.  Supp.  52-985;  61-967;  74- 
667:     75-236:     94-764;     110- 
539  ;       111-1081 ;       112-700  ; 
136-177. 

St.  Rop  r.  44-107. 

Civ.  Proc.  19-1. 

Al)b.   N.   C.  20-14. 

N.  Y.  Ann.  Cas.  0-75. 
Subd.  1. 

Ilun.  11-^80;  24-161;  57-41; 
HO-113. 

App.   Dlv.  81-294. 

Misc.  29-516. 
Snbd.  2. 

N.   Y.  26-883. 

Hun,   50-464. 

Misc.  7-218. 

N.  Y.  Supp.  0-515. 

Abb.  N.  C.  20-14;  85-68. 
1378. 

N.  Y.  121-626. 

Huu.    70-481. 

App.  Dlv.  70-416;  144-747; 
155-43. 

Misc.  5f»-237. 

N.  Y.  Supp.  110-539. 

Abb.  N.  C.  20-14. 
1379. 

N.  Y.  130-813;  145-342. 

Hun,  24-238:  81-235. 

App.   Div.   52-115. 

Misc.  8-420;  59-26. 

N.   Y.   Supp.   64-1044. 
1380. 

V    Y    1 30— 818 

niin.'28.4r)2;  41-196;  79-226;  81- 

App.  Dlv.  14-317;  35-595;  52- 
115:    101-351);  115-862. 

Misc.  «-:v.»8:  7-566;  31-541;  42- 
6:i;i:  r»u--2i\. 

N.  Y.  Supp.  80-709;  <«4-ia44 ; 
101-62. 

St.  Rpp'r.  36-535:  01-230. 

Civ.   Proc.   10-363. 

N.  Y.  Ann.  Cas.  4-132. 
1381. 

N,  Y.  130-317. 

Hun,   29-12:   38-186. 

Anp.    Dlv.   52-115. 

Misc.  59-26. 

St.   R<>p'r.  44-107. 

I'.pdf.    4-374. 
Snbd.  1. 

N.  Y.  131-80. 

Ilun,  30-r,71:  41-198. 

St.  Rcp'r.  30-536. 


Svbd.  9. 

Hun,  28-458. 
Civ.  Proc.  8-454. 
1382. 

N.  Y.  56-247. 
1383. 

Misc.  27-200. 
1386. 
N.  Y.  13-189;  45-86& 
T.  &  C.  8-210. 
1387. 

Cow.  3-80. 
1388 

App.  Div.  138-834. 
1890. 
Hun,  46-50. 

App.      Div.     24-607;      

108-320;  181-897;  13S-834. 
Misc.    15-530:    34-105;    4X-si94: 

54-42;  66-537. 
N.    Y.    Sapp.    14-140;     lf>4-}9^ 

115-829;  1.21-1122. 
6t.   Rep'r.   36-804;  89-195. 
Civ.  Proc.  20-402. 
How.    14-436. 
Dem.  5-141. 
Snbd.  4. 
Hun,  30-17;  61-6. 
St.   Rep'r.  18-468. 
Snbd.  6. 
Hun,  76-412. 
Misc.  8-121. 
1391. 
N.    Y.    130-313;    196-169;    «W- 

361,    419. 
Hun,  20-119;  36-12;  46-48^  317: 

76-412. 
App.    Div.    24-607:    41-453;    69- 
438f:     07-338;     98-66;     09-56S; 
lOl-lO;    103-421.    640;    108- 
22:     108-319;     li:<-427;      116- 
722:      130-69,     546;      l»1.64il: 
1 32-176 ;       133-84 ;       I  :i4*.^it? 
1.15-12;       138-834:       140-351, 
480,    519;     144-228;     157-17. 
Misc.     15-.531:     31-495;     3»-4«lS: 
42-394  :  43-603  ;  44-408  ;  46- 
278:     54-42:    55-.311:     flO-.V«^ 
04-146.      614:      66-537:       67- 
104;   70-36;   71-27.    530 ;    72- 
482;    73-119;    78-92. 
N.  Y.  Supp.  58-880:  74-n5M:  «>- 
1019  :  91-737  ;  92-56  ;  98-140 
95-474.  760:  99-269;   194-4!':^ 
112-467;       115-885:        llO-Ct 
119-613,    751;    121-701,    1122 
125-320.    508:    127-184;    128- 
642;   1:^1 -.341;   132-511;    185- 
208:   138-871,   872. 
St.  Rep-r.  6-251. 
How.  07-199. 
T.  &  C.  3-596. 
N.  Y.  Ann.  Cas.  10-S96. 
1392. 
App.   Div.   138-834. 
Misc.    16-552. 
N.  Y.  Siipp.  104-492. 
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N.   Y.   119-550. 

Hun,     »5fi-19;     80-583;     77-28; 

S3-464. 
App.    DIv.    13-473;    20-244;    22- 
451;  32-25;  85-208:  41-379;  47- 
115;   106-47;   106-323;   lOT- 
154. 
Misc.  6-185;  lO-lOS.  331:  16-162; 
16-655:    27-304;    31-495,    541; 
.     36-173;    51-482;    66-627. 
N.  Y.  Supp.  81-310;  63-709;  68- 
558  ;  65-567,  646 ;  71-474  ;  04- 
194.   667;    101-688;   124-166. 
Civ.   Proc.  14-372. 
N.  Y.  Ann.  Cas.  4-124,  n. 
Connolj,  1-183. 
1894. 

N.  Y.  48-188. 
Hun.  36-588. 
1395. 

App.  DIv.  106-828. 
Misc.   15-526. 
1896* 

App.  Dly.  106-823. 
1397. 

App.   Dlv.  25-308;   106-323. 
1898. 

App.  Diy.  106-323. 
Barb.  26-374. 
1399. 


Ajp.  Dly.  106-328. 


App.  Dly.  106-326. 
1401. 

Hud,  66-266. 
1404. 

App.  DIv.  107-154. 

Misc.    20-496;    86-174;    42-319; 

66-627. 
N.  Y.  Supp.  28-258  ;  46-637  ;  94- 

1018. 
1404a. 

App.   Dlv.   188-834. 
1406. 
N.   Y.   64-97;  77-466,   625;   136- 

378:    166-128. 
Hon.   7-405;   17-30,   625;  18-161; 

19-534;  91-70. 
App.  Dlv.  7-552;  12-498;  15-341. 
Misc.  16-531;  69-338. 
N.     Y.     Supp.     86-175;     46-909; 

112-312. 
N.  Y.  Ann.  Cas.  4-348;  6-125;  9- 

461. 
1406. 
N.    Y.    2-451;    49-539;    124-613; 

148-177. 
Hun,   2-603:  79-148. 
App.    Dlv.    1-590;    18-436;    145- 

214. 
N.   Y.    Supp.    29-757:   46-999. 
N.  Y.  Ann.  Cas.  2-350. 
1407. 
^.   Y.    124-613;   148-177. 
L'ans.  7-161. 
N.  Y.  Add.  Cas.  2-350. 


1408. 

App.  Dlv.  69-60. 
msc.  62-67. 
N.   Y.  Supp.  74-585. 
1409. 

Hun,  40-323. 
Barb.  42-418. 
Dem.  5-619. 
1410. 

N.    Y.    166-128. 
App.    Dlv.    139-326. 
N.  Y.  Ann.  Cas.  9-461. 
1411. 
N.    Y.    166-128. 
App.  Div.  19-251:  20-567. 
N.  Y.  Supp.  47-310. 
N.  Y.  Ann.  Cas.  4-244;  9-461. 
1412. 
N.   Y.   11-508;  52-185. 
N.  Y.  Add.  Cas.  4-348. 
1418. 
N.  Y.  49-539,  595;  62-146. 
App.   Dlv.   19-344. 
1414. 
App.   DIv.   19-344. 
N.  Y.   Super.  47-275. 
1418. 
Hun,   31-404. 

App.  Dlv.  19-159;  15O-240.  244. 
Misc.   24-309;  81-712;  62-30.. 
N.    Y.    Supp.   46-4;  62-1078;  65- 

314;    114-774;   184-919. 
N.  Y.  Ann.  Cas.  4-833,  n. 
1419. 
Hun,   51-220. 

App.  Dlv.  19-159:  160-240,  244. 
Misc.     18-37;     24-309;     ;U-71J; 

62-308 
N.   Y.'sii'pp.   46-4;  62-1078;   65- 

314;  184-919. 
N.  Y.  Ann.  Cas.  4-333.  n. 
1420. 

App.    Div.   10-159. 
Misc.  89-664. 
N.   Y.  Supp.  46-4. 
1421. 
N.    Y.    47-242:    91-377:    96-175. 

98-19:    129-351:    160-504. 
Hun,   47-628:    86-121. 
App.    Dlv.    13-182:   21-610;    26- 

613;    89-607:    44-206. 
Misc.     7-46:      11-447:     16-670; 
18-37;    19-220;    28-600;    53- 
278 
N.     Y.     Supp.     32-222;     47-750: 
50-125:       51-1122;       60-756 ; 
103-192. 
N.    Y.    Super.   54-535. 
How.   07-148. 

N.    Y.    Ann.    Cas.    1-221  ;   2-101 ; 
4-02,    n. 
1422. 

N.   Y.   91-377;  120-351. 

Hun,   80-121. 

App.    Div.   44-206. 

Misc.    53-278. 

N.    Y.    Supp.   60-75G:   103-192. 

N.  Y.  Ann.  Cas.  2-101. 
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1423. 

N.   Y.   120-351. 

App.   Div.  21-«21 ;   44-24n. 

Misc.   53-278;    77-211. 

N.    Y.    Supp.    47-754;    103-1§2 ; 
137-036. 
1424. 

Hun.   86-121. 

Misc.    l«-672;   53-278. 

N.  Y.   Supp.   103-l»2. 

N.  Y.  Ann.  Cas.  2-98. 
1425. 

Misc.    53-278. 

N.   Y.   Supp.   103-192. 
1420. 

Hun.  80-120. 

N.   y.   Supp.   33-188. 

N.  Y.  Ann.  Cas.  2-99. 
1427. 

Hun,    47-628. 

N.    Y.  Ann.  Cas.  4-64. 
1428. 

N.  Y.  52-185. 

Hun.   10-318. 

Abb.    (N.   S.)    14-16. 

T.   &  C.   4-081. 
1420. 

N.   Y.    Super.   30-523. 

Barb.   02-430. 

T.   &  C.   3-210. 

Lans.  7-393. 
1430. 

App.    DIv.    83-407. 

Misc.  03-550. 

N.  Y.   Supp.  82-198;   130-297. 

Wend.    26-410. 

Hill,  7-150.      • 
1431. 

N.   Y.    15-575. 

How.    20-418. 
1432. 

N.  Y.  54-599. 

App.    Div.    137-642, 
1433. 

Hun.   78-79. 
1434. 

Hun.   70-142. 

App.   DIv.   14-32. 

Misc.    18-405:    32-540, 

N.    Y.    Supp.   07-461. 

N.  Y.  Ann.  Cas.  4-90;  8-361. 
Snbcl.    2. 

N.    Y.   45-368. 

App.    Div.    14-26. 
1435. 

Hun,  00-448. 

Abb.   N.   (  .   29-419. 

Week.  DlK.  2-379. 
1430. 

N.   Y.   4.3-308, 

Hun,  40-432. 
1437. 

N.   Y.   17-270:  73-430. 

Hun,   18-0.  355:  02-l.>7. 

App.    DIv.    41-020. 

N.   Y.    Supp.    3<l-;j75. 

Wend.  0-522. 

Week.    Die.   0-277. 

T.  &  C.  4-681. 


1438. 

Hun.    70-142. 
1439. 

Hun.  20-504. 

Week.   Dig.   10-128. 
1440. 

N.    Y.    80-634;    128-100;    140- 
387. 

Hun.   78-114. 

App.    DIv.    10-387;    S.'i-290. 

N.    Y.    Supp.    185-215. 
1441. 

N.   Y.   102-139. 

Anp.    IMv.    33-290. 

MJkc.  40-286. 

N.   Y.    Supp.   02-518. 
Snbd.   2. 

Hun.  31-525. 
1440. 

N.  Y.  34-2.35;  56-507;   OO-OIC; 
02-406:    127-315. 

T.   ft  C.   5-140. 
1447. 

N.    Y.   50-507. 

Wend.  22-116. 
1448. 

N.   Y.   Super.   3.3-530. 

Barb.   44-251. 

Wend.    15-248. 
1440. 

App.   Div.   10-387. 

Barb.   00-619. 
1450. 

N.   Y.  2-484:   10-360;   S4-235. 

Hun.   2-542;  32-624. 
,     Anp.    Div.    10-387. 
1451. 

N,   Y.   34-239. 

Hill,  2-51. 
1454. 

N.   Y.   120-217. 
1455. 

N.  Y.  34-235;  62-406. 

Hun.   43-1. 

T.   &   (\   5-140. 
1450. 

Cow.   7-658. 
1457. 

N.   Y.   2-484. 

Hun,   70-143. 
1458. 

N.   Y.  34-239. 
1400. 

N.   Y.  34-230. 
1461. 

N.   Y.  4-558. 
1402. 

N.   Y.  56-507. 
1463. 

X.   Y.   122-322. 
1404. 

N.  Y.  88-000. 
SuImI.  3. 

riJin,  32-027. 
1 405. 
Subd.  3. 

HMD.   87-202. 
1  t(t8. 

N.   Y.  45-368. 
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1409. 

N.  Y.  5©-507. 
1470. 

N.  Y.  66-507. 
1471. 

Hun.  49-157. 

App.    DIv.   89-607. 

N.  Y.  Supp.  86-609. 

Civ.  Proc.  14-392. 
1472. 

N.  Y.  2-490. 

Misc.  38-652. 

N.  Y.  Supp.  78-255. 

Barb.  4S-4ia 
1478. 

App.  DIv.  89-607. 

Misc.  36-538;  88-652. 

N.  Y.   Supp.  78-255;  86-609. 

Barb.  42-418. 
1474. 

N.  y.  2-490;  46-368. 
1476. 

N.  Y.  60-507. 

App.    DIv.  83-407. 
1478. 

N.  Y.  Supp.  82-19a 
1479. 

'   N.  Y.  8-138. 
1481. 

Johns.  Ch.  6-285. 
1488. 

Johns.  Ch.  6-235. 
1487. 

N.  Y.  40-124:  45-349:  51-594; 
53-31;  81-43;  90-379;  94-473; 
169-50. 

Hun,  37-507;  61-504:  67-582. 

App.   DIv.  1-155;  68-14;  82-542; 
%-104;       95-410;        l(>0-756; 
127-40. 

Misc.  45-340. 

N.  Y.  Supp.  36-978:  63-58;  84- 
1043:  74-194:  81-606;  83- 
135;  90-191;   101-627. 

St.   Rep'r.  23-412. 

Civ.  Proc.  4-344;  6-13;  8-103; 
14-350;    15-417. 

Abb.   N.  C.  22-79. 

N.  Y.  Super.  49-277. 

N.  Y.  Ann.  Cas.  4-318;  6-65,  231. 
Snbd.  1. 

N.  Y.  38-206:  169-57. 

Hun.  20-19;  21-239;  37-511:  62- 

128 
App.   DIv.  31-292;   101-698. 
Misc.   28-723. 
N.  y.  Supp.  62-986. 
St.  Rep'r.  17-974. 
Civ.  Proc.   7-392:  8-199. 
Abb.   N.  C.  22-74. 
N.  Y.  Super.  40-3:  62-236. 
Snbd.  2. 
N.  Y.  30-581:  63-260;  77-06;  80- 

202;  90-379. 
Hun,  14-168. 
App.  DIv.  101-598. 
Misc.  31-661. 


Civ.   Proc.  8-195;  14-353. 
N.  Y.  Super.  62-557. 
1488. 
App.  DIv.  68-14. 
N:  Y.    Supp.    74-194;    84-1009; 

109-675. 
Barb.  42-435. 
T.  &  C.  (Add.)  1-10. 
1489. 

N.    Y.    142-182. 

Hun,  36-283;  38-149;  46-133;  81- 

240. 
App.  Div.  31-294:  68-14. 
Misc.  40-263;  41-557. 
N.  Y.  Supp.  33-638;  74-194;  81- 

945:  86-115. 
N.   Y.   Ann.  Cas.  6-65. 

1491. 

App.  Dlr.  42-815. 
1492. 

Hun,   79-465. 
1494. 

Hun,  20-44. 

App.  DIv.  42-816. 

Misc.  26-291. 

N.   Y.   Supp.  66-49. 

How.  66-308. 
1496. 

N.  Y.  101-13;  129-188. 
1496. 

N.  Y.  101-13;  129-183:  169-100; 
178-415;  186-490;  191-325. 

Hun,  40-603. 

App.  Div.  1-130;  88-173;  46-592; 
68-186  ;  79-249  ;  109-220. 

Misc.  40-471,  548;  43-307. 

N.  Y.  Supp.  66-705;  62-39. 
1497. 

N.  Y.    129-183;   178-415;    191- 
326. 

Hun,  76-603. 

App.  DIv.  1-139;  46-592;  68-186; 
79-249. 

Misc.  39-2J9;  49-471;  43-306. 

N.  Y.  Supp.  62-39. 
1498. 

Civ.  Proc.  6-380. 
1499. 

N.   Y.   207-571,    573. 

App.   DIv.   67-504;  81-211;  97- 
16;   139-528. 

Misc.   38-30;  64-415. 

N.  Y.  Supp.  73-1006:  76-881;  80- 
720;    89-624;    134-456. 

Weelc.  Dig.   10-554. 
Snbd.  2. 

App.  DIv.  61-552;  67-505, 

Misc.  29-97. 
1600. 

N.  Y.  167-184:  191-824. 

Hun,  79-511:  81-315. 

App.   DIv.  6-120:  9-26;  38-167. 

Misc.  6H-390. 

N.  Y.  Supp.  66-704 ;  169-447. 
1501. 

N.  Y.  120-626;  169-484. 

Hun,  26-001. 
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App.    DlY.     28-10:    48-365;     5S- 

167;  125-344;  13T-835 ;  140- 

465;    141-860;    158-372. 
Misc.    11-579;    71-220. 
N.     Y.     Supp.     32-806;    60-181 ; 

05-801 ;     100-547  ;     126-781 ; 

130-638. 
N.  T.  Super.  64-ia 
1602. 
N.  Y.  08-451:  110-537;  142-182; 

147-255:  152-178. 
Hun,  18-350;  81-240. 
App.  DIt.  15-579. 
Mi.sc.   12-385;  68-399. 
N.     Y.     Supp.    33-638;     44-541: 

100-447. 
1503. 
N.     Y.     106-50;     110-537;     120- 

183;   142-182;  152-182. 
App.   DIv.  32-142. 
N.  Y.  Supp.   1O0-447. 
1504. 

N.  Y.  65-411;  1 18-476;  100-390. 
App.    DIv.    20-227;    2T-417;    52- 

103. 
N.  Y.  Supp.  50-825. 
1505. 

N.  Y.  118-476. 

Him,  43-871. 

App.  DIv.   20-228;  03-565;   185- 

Misc.  *  47-239 ;    67-421. 
1507. 

N*  Y.  105-185;  110-547. 

Ilun.   56-39. 

App.  DIv.  20-229. 
lf>08. 

App.  Div.  4-3ia 
1500. 

X.   Y.  64-27. 
1511. 

App.  DIv.  27-417. 
1512. 

Misc.   11-650;  27-24^ 
1513. 

MLsc.    11-650;   27-240. 
1514. 

*MIsc.   11-650. 

N.  Y.   Supp.  82-795. 
1515. 

N.  Y.  111-265. 

Hun,   70-511. 

App.    D!^.    36-260. 

N.   Y.   Supp.  55-249. 
1516. 

Misc.    12-385. 
1510. 

Ilun,  82-394. 

X.  Y.  Supp.  110-175  ;  131-37. 

App.   Div.   134-846;   140-t)18. 
1520. 

Hun,   82-394. 
1522. 


Apj,. 


App.     DIv.    84-378:     137-400. 
N.    Y.    Supp.    121-718. 


1528. 
App.    DIv.    187-400. 
N.    Y.   Supp.   121-7ia 
1524. 

N.  Y.  126-336. 

Hun,'  65-572. 

App.  DIv.  12-114;  6X-173; 

573;    187-468. 
Misc.  16-479_:  27-5;    TO-62. 
N.  Y.   Supp.  70-447;  121-884. 
1525. 
N.    Y.     14-88;    79-260; 

186-336;      188-538; 

186—490 
Hun,     41-405;     76-159; 

87-370;    90-180. 
).     Div.     7-402;    24-345;    Sl- 

_17;    55-166;    93-236;     lO^ 

219;    117-485;    126-573;    128- 

687;   133-45. 
Misc.    16-479;    40-471 ;    44-27; 

79-64. 
N.  Y.  Supp.  48-675;  52-536;  54- 

287;    66*922;    87-742;    8S-701; 

102-792;  140-500. 
Civ.  Proc.  19-46. 
Abb.  N.  C.  29-300,  818. 
N.  Y.  Ann.  Cas.  6-889. 
1526. 
N.  Y.  90-23& 
Hun,   34-560. 
App.     DIv.     107-614;      iae-57S; 

137-468. 
1527. 

N.    Y.   Supp.    121-989. 
1529. 

N.  Y.  Supp.  94-690. 
Miac.  79-64. 
1581. 
N.    Y.    101-113;    178-415;    191- 

326;    199-412. 
Hun,  51-119:  76-603. 
App.    DIv.    46-592:    68-186;    79- 

250;    116-96;    126-664;    152- 

906. 
Misc.  40-471:  66-366. 
N.  Y.  Supp.  62-39;  79-837:  lOD- 

641;   111-231;   119-847:187- 

402. 
1532. 
N.  Y.  117-520:  129-17;  137-116; 

148-152;    186-490:     ld»-412. 
Hun,     22-490;     42-638;     sa-324: 

72-1S3,  291;  74-416. 
App.    Div.     7-276;     18-1731,    312: 

21-141;    S9-519{     86-207;     39- 

105.  306;  48-372;  68-445:  61-1- 

77-270;      116-898;       121-270; 

125-130;  139-658. 
Misc.      10-25:      16-150;     20-24C: 

27-296  ;  41-207  ;  42-256  :  46- 

288;   64-458;   63-655;   B4-589; 

69-208;   71-274;   73-130.    450. 
N.  Y.  Supp.  47-450;  6G-063;  58- 

4',\S:    63-269;    69-228;    TO-lfiS- 

117-276;     124-380;     120-729*; 

127-167  ;  180-879. 
Civ.   Proc.  15-436. 
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Abb.  N.  0.  81-471. 
N.  T.  Super.  50-27. 
1S83. 

Hun,    40-502;    79-2d2. 

App.     DlT.     a-378;    21-141;    20- 

519;     86-207;     58-446;     las- 

834;    138-358. 
Misc.    20-246:    28-548;     41-207; 

42-256. 
N.  Y.  Supp.  47-450;  52-280;  56- 

890;  112-1106. 
Civ.  Proc.   15-436. 
Abb.  N.  C.  81-471. 
1584. 

App.  DlY.  58-445. 
Misc.   42-10. 

N.  Y.  Supp.  60-228;  85-52a 
1586. 

N.   Y.  138-61. 
Hud.  84-188. 
St.   Bep'r.   11-274. 
1687. 

N.    Y.    187-119;    148-149;    140- 

237 
Hun,'   22-490;     23-431;     43-270, 

420;    61-209;    82-235;    88-891; 

80-366. 
App.    DlT.    20-517;    30-106;    40- 

257;    115-575;    122-435;    132- 

178;    130-659. 
Misc.  80-864  ;  53-114. 
N.  Y.  Supp.  81-230:  84-813;  51- 

134:     62-280;     50-204;     100- 

578;    124-380. 
N.  Y.  Ann.  Cas.  2-118.  420. 
1688. 

N.  Y.  178-95. 
•  Hun,t  88-366;  48-249;  88-394. 
App.    DIv.     2-560;    4-284;     6-79; 
.    .       18-312:    21-141;    20-169;    48- 

373;    52-457:    80-170:    05-36; 

128-53  ;     136-180  ;     144-243  ; 

151-112. 
Misc.    30-18:    88-161.    438:    84- 

666;   48-289;   47-474;   68-411. 
N.  Y.  Supp.  47-450;  66-197;  70- 

725;     80-392;     06-966;     112- 

441;   110-749;   124-564;   120- 

43;    181-795;    130-676. 
N.  T.  Super.  50-27. 
N.  Y.  Ann.  Cas.  2-113. 
1680. 

Hun,  88-866;  43-249;  82-237. 
App.  Dlv.  21-629;  48-373;   ISO- 
ISO. 
Misc.  28-806. 

N.  Y.  Supp.  47-803;  63-260. 
1640. 

N.  Y.  178-96. 

Hun,  48-249. 

App!   Dlv.   40-98;   80-170;    101- 

MlBc'  16-149;  42-688. 
N.  Y.  Supp.  85-766. 
1541. 
MiiC.  6-606. 


1642. 

N.  Y.  126-370;  173-95. 

App.  Dlv.  30-421;  80-170;   liiO- 

658;   141-526;    154-945. 
N.  Y.  Supp.  85-766;  124-380. 
Misc.   47-21. 
1648. 

N.    Y.    187-119;    171-176;    173- 

95. 
Hun.     60-292;     77-428;     82-23S; 

88-392 
App.    DlV.    33-443;    30-lOG;    40- 

257;  61-1;  66-808:  71-204;  73- 

109;     75-26;      80^69,      171; 

100-243 ;  158-558. 
Misc.  8-474;  38-652;  48-522. 
N.  Y.   Supp.  84-813:  61-994;  70- 

168;     75-706;     78-255;     86- 

766;  138-910. 
N.   Y.   Ann.  Cas.  2-118. 
1544. 
N.    Y.    12O-590:    187-126;    143- 

349;  140-237;  173-95;  181-119. 
Hun.    52-532;    HM-392;    80-867. 
App.     Dlv.    7-274;    51-588;    68- 

260;    80-171;    08-268 ;     108- 

306. 
Misc.   30-321;   81-7;   60-214. 
N.  Y.  Supp.  63-457;  64-651;  66- 

207;     70-1122;     00-516:     110- 

543;    126-717;    128-842. 
1645. 

N.  Y.  142-453;  181-119. 
App.    Dlv.   71-204;  08-268. 
N.  Y.  Supp.  75-706;  00-616. 
1546. 
N.    Y.    100-495;    117-520;    142- 

458. 
Misc.  71-286 ;  73-452. 
App.  Div.  18-173;  40-96;  71-204; 

101-195;    133-510. 
N.   Y.  Snpp.  45-768;  57-563;  75- 

706;    01-912;    117-573;    180- 

115. 
1547. 

App.    Dlv.    188-658. 
1554. 

App.  Dlv.  18-174. 
1556. 

St.   Rep'r.  23-574. 
1557. 
N.  Y.  73-355;  101-172;  102-167: 

107-545;  117-521. 
Hun,     48-252;     46-212?    40-502; 

88-398. 
App.  Div.  84-70;  111-617;  120- 

452 
Misc.  73-452. 

N.  Y.  Supp.  58-1068;  08-76. 
Civ.  Proc.  15-447. 
X.  Y.  Super.  54-247. 
N.  Y.  Ann.  Caff.  2-123. 
Snbd.  1. 
N.   Y.  137-126. 
App.  Div.  80-423. 
St.  Rep'r.  50-172. 
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Snbd.  2. 

N.  Y.  10O-49e. 

St.  Rep'r.  14-64;  1«-«S7. 
Snbd.  8. 

App.  DiT.  111-617. 
1S58. 

App.  DIv.  78-13. 
1569. 

App.  DIv.  2e-i7a 

Misc.  87-382. 

St.  Repr.  3-163. 
1560. 

App.  Div.  36-88a. 

N.  Y.  Snpp.  66.37a 
1661. 

App.  DIv.  46-496:  78-606. 

Misc.  28-558;  74-38. 

N.     Y.     Supp.    61-600;    80-126; 
183-733. 
1602. 

N    Y    66-442 

App.  Div.  46^^06;  62-87;  78-605. 

N.    Y.     Sapp.    61-600;    70-924; 
80^126. 
1668. 

App.  DIv.  84-70;  40-07. 

N.    Y.     Supp.    68-1067;    67-563; 
61-60a 
1664. 

N.  Y.  184-375. 

App.    DIv.    40-07:    46*407. 

N.   Y.   Supp.   67-563;  61-600. 
1666. 

App.    DIv.  40-97 :  46-497. 

N.  Y.  Stipp.  67-663;  61-600. 
1666. 

App.   DIv.   40-97. 

N.  Y.  Supp.  67-563. 
1668. 

Misc.   88-121. 
1660. 

App.   DIv,  3-320. 

Ml8C.  43-317;    71-286. 
1570. 

N.    Y.    Supp.    110-749;    136-278. 

App.    DIv.    186-706. 

Misc.  73-452. 
1672. 

App.    DIv.   10-223:   24-323. 

N.  Y.  Supp.  46-877. 
1676. 

App.  Div.  26-146. 
1677. 

N.  Y.  101-172:  102-165;  142- 
545 

Hun,*  46-212;  49-502;  62-29; 
70-140;    88-393. 

App.  DIv.  17-322;  25-140:  39- 
423;  40-88;  45-157;  78-605; 
111-017:  1 240-452;  i;UJ-51G. 

N.  Y.  Supp.  80-12U;  0S-7C;  117- 
573. 

Civ.   Proc.  15-436. 

N.  Y.  Ann.  Cas.  7-75.  80. 
1578. 


App.  DIv.  78-605. 
N.  Y.  Supp.  80-126. 


1679. 

N.  Y.  190-330. 

Hun,  43-22;  62-29;  94-590 

App.   DIv.  46-157. 

N.  Y.  Snpp.  60-1089. 
1680. 

N.  Y.  142-545. 

Han,   43-22;  62-29;  64.699. 

Misc.  27-447. 
1681. 

Misc.  7-393. 

Civ.  Proc.  28-873. 
1682. 

N.  Y.  124-500;  173-32B. 

Hnn,  68-407;  66-176. 

App.  Div.  19-222;  166-293. 

St.  Rep'r.  36-468;  46-*877. 
1683. 

N.  Y.  Supp.  131-315. 

App.  Div.  146-451. 
1687. 

App.  Div.  18-173. 
1689. 

Hun.  50-199. 

App.  Div.  64-608;  Tl-204;  146- 
434. 

Misc.  'l«-529:  27-610. 

N.  Y.  Supp.  66-1000;  111-231. 
1690. 

App,  Div.  70-185. 
1604. 

N.  Y.  100-339. 

App.  Div.  117-400. 
1606. 

N.  Y.  Super.  69-87. 
1596. 

N.    Y.    178-223;   200-83. 

Hun.  31-634. 

App.  Div.  90-45 ;  118-21. 

N.  Y.  Supp.  85-592. 

Week.  Dig.  18-389. 
1507. 

N.  Y.  71-474;  178-223. 

Hun.  85-553. 

App,   DIv.  00-46. 

Misc.  51-467. 

N.  Y.  Snpp.  33-102:  86-592. 
1599. 

N.  Y.  7-201. 
1600. 

N.  Y,  67-400. 

Hun.  64-349. 

App.    Div.   65-306.  312;  80-258; 
129-558. 

N.  Y.   Supp.  RO-241:  118-1052. 

N.  Y.  Ann.  Cos.  8-337. 
1601. 

N.  Y.  Supp.  118-1062. 
lOO.'l. 

App.   DIv.  66-31&> 
10O6. 

App.   Div.   161^16. 

Hun.  11-61& 
1607. 

N.  Y.  7-20L 
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)p.  Dlv.  128-189. 
Y.  Supp.  112-678. 
160». 

Hun,  41-486. 

App.  Div.  U28-658.  ' 
1613. 

N.    Y.    00^547;    ieo-48. 

App.   Dlv.  42-408;  78-18. 

St.  Rep'r.  6-531. 
1614. 

N.  Y.  190-48, 

App.  Dlv.  46-Q6L 
1617. 

N.  Y.  188-42B. 

Hun,  14-572. 

App.  Dlr.  04-500. 

N.  Y.  Supp.  72-826. 

l«tS4 

App.  DiT.  04-500. 
N.  Y.  Supp.  72-826. 
1619. 

N.  Y.  188-472. 
Han,  42-102. 
Misc.  32-28& 
1623. 

Hun.   84-860. 
16S4* 
App.  DiT.  18-313 ;  144U688. 
N.   Y.    Supp.    129-686. 
1625. 

App.  Dlv.  144-683. 
N.   Y.   Supp.   111-625;    129-686. 
1626. 

N.   Y.  134-128:  lSO-184. 

Hnn.  61-442,  407. 

App.    Dlr.    40-168;    S4-136.    67- 

186 ;  1O7-110, 
Misc.  31-521. 

N.   Y.   Snpii.  66-414;  68-188. 
OlT.   Ppoc.  14-88. 
1627. 

N.   Y.   53-280;   198-33. 

Uun,  5.';-176;  61-497. 

App.     Dlv.     19T-100;     ltl-477; 

117-409;    136-416;    144-402; 

150-128. 
Misc.    :w-364;    41-317;    60-411; 

6BS-82 
N.    Y.    Supp.    68-577;    94-1060; 

97-913;      114-918;      119-021; 

129-201. 
St.  Rep'r.  32-322. 
Civ.  Proc.  11-430. 
Sabd.  1. 

N.   Y.   77-512;   78-239.   414;  88- 

434;   01-392;  95-252,  135-275; 

158-317. 
App.     Div.     107-118;     111-476. 

479;   150-126, 
St.  Rep'r.  41-293:  47-401. 
Abb.   N.   C.  29-298. 
N.  Y.  .Supp.  134-704. 
1628. 

N.  Y.  125-680;  172-83. 
Hnn,  •  81-390. 


App.    Dlv.    30-148;    40-308;    67- 

483;     76-451;    76-76;    77-822; 

81-74;  107-109;  100-516;  111- 

476;  128-468;  144-250;  160- 

126;    154-22C. 

Misc.  18-55;  19-56;  34-331;  41- 
319;  62-82;  63-60. 

N.  Y.  Supp.  31-110;  67-1062; 
69-807;  7ft-440;  79-233;  80- 
977;  96-564;  97-913;  112- 
865;  114-918;  116-592;  128- 
002;    184-704:    138-1005. 

St.  R«p'r.  86-8. 

N.  Y/  Super.  64-400. 
1629. 

App.  DiT.  67-483;-  77-822;  116- 
415;    122-276;    140-858. 

Misc.    84-331;    T9-3C7. 

N.  Y.  Supp.  47-738;  69-807;  79- 
233;  101-832;  106-070. 

St.  Rep'r.  70-470. 
1630. 

N.  Y.  138-468;  172-88. 
Hun,  69-418,  410. 

App.  Dlv.  81-74. 

N.  Y.  Supp.  35-676;  67-1062. 

St.   Rep'r.  70-470. 
1631. 

Misc.  22-372. 
1632. 

N.    Y.    132-434;    166-312;  204- 

518. 
Hun,  87-262;  46-382. 
App.    Dlv.     8-573:     15-315;     17- 

151;    21-580;    76-175;    85-204 

08-262:  98-297;  117-402;  13.3- 

530.    541;    134-830;    135-738 

137-01. 
Misc.    14-301;    32-133;    39-212 

66-680;    69*320. 
N.  Y.  Supp.  48-368;  87-747;  90- 

582;     118-802;     119-713,     001, 

942. 
N.  Y.  Ann.  Cas.  2-212. 
1633. 
N.  T.   73-256. 
Hnn,  7O-07. 
App.  Dlv.  102-202. 
Misc.  31-521. 
1634. 

How.  Pr.  64-120. 
1635. 

How.  Pr.  64-120. 
1636. 

Hun,   15-611;  17-524. 
Mlso.  26-453. 
N.  Y.   Supp.   67-602. 
1637. 
N.  Y.  19-443. 
Hun,  10-14. 
App.    Dlv.  41-552. 
Misc.   It -170:  26-468. 
N.  Y.  Supp.  67-592* 
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N.  Y.  10O-49e. 
St.  Rep'r.  14-64;  1«-«S7. 
Snbd.  8. 


16S 

A 


App.  D!t.  111-617. 
-8. 


DIv.  78-18- 


1B69. 

App.  DIv.  29-170. 

Mlse.  87*882. 

St.  Rep'r.  8-168. 
IBOO. 

App.  Div.  36-888. 

N.  Y.  Snpp.  6B-37a 
ISOl. 

App.  DIv.  4S-496:  78-60B. 

Misc.  28-558;  T4-88. 

N.     Y.     Supp.    61-600;    80-126; 
183-738. 
1602. 

N.   Y.  5S-442. 

App.  Dtv.  46^96:  62««7;  78-605. 

N.    Y.     Supp.    61-600;    70-924; 
80-126. 
15G8. 

App.  DlT.  84-70:  4O-0T. 

N.     Y.     Supp.    58-1067;    57-563; 
61-60a 
15G4. 

N.  Y.  184-875. 

App.    DIv.    40-07;   45*407. 

N.  Y.   Supp.   57-563;  61-600. 
1566. 

App.   DIv.  40*97;  45-497. 

N.   Y.  Supp.  57-668;  ei«600L 
1666. 

App.   DIv.   40-97. 

N.  Y.  Supp.  57-563. 
1668. 

Misc.   88-121. 
1669. 

App.  DIv.  3-820. 

Misc.  43-317;    71-285. 
1670. 

N.    Y.    Supp.    119-749;    130-278. 
App.   DIv.    18S-706. 

Misc.  73-452. 
1672. 

App.   DIv.  19-223;  24-828. 

N.  Y.  Supp.  45-877. 
1676. 

App.  Div.  26-146. 
1677. 

N.  Y.  101-172;  102-165;  142- 
545 

Hun,'  46-212:  49-502;  62-29; 
70-140;    88-393. 

App.  DIv.  17-322;  26-14G:  39- 
428;  4O-08;  45-157;  78-605; 
111-G17;  129-452;  133-mC. 

N.  Y.  Supp.  80-12G;  08-76;  117- 
573. 

Civ.  Proc.  16-436. 

N.  Y.  Ann.  Cas.  7-75,  80. 
1678. 

App.  DIv.  78-605. 

N.  Y.  Supp.  80-126. 


1579. 

N.  Y.  190-330. 

Hun,  43-22;  62-29;  94-50a 

App.   DIv.  45-157. 

N.  Y.  Snpp.  60-1069. 
1580. 

N.  Y.  142-545. 

Hon,   43-22;  eS-29;  04-699. 

Misc.  27-447. 
1581. 

Misc.   7-393. 

Civ.  Proc.  28-878. 
1682. 

N.  Y.  124-500;  178-32& 

Hun,  68-407;  66-176. 

App.  Dlv.  19-222;  lOe-293. 

St.  Rep'r.  36-468;  45-8n. 
1688. 

N.  Y.  Supp.  181-316. 

App.  Dlv.  146-451. 
1687. 

App.  Div.  18-178. 
1689. 

Hun.  50-199. 

App.  Div.  54-608;  Tl-204;   146- 
434. 

Misc.  'l.'i-529:  27-610, 

N.  Y.  Supp.  66-1000;  111-231. 
1590. 

App.  Div.  70-186. 
1604. 

N.  Y.  100-330. 

App.  Div.  117-409. 
1696. 

N.  Y.  Super.  59-87. 
1696. 

N.    Y.    178-223;    200-83- 

Hun.  31-634. 

App.  Dlv.  90-45 :  118-21. 

N.  Y.  Supp.  86-592. 

Week.  Dig.  18-389. 
1697. 

N.  Y.  71-474;  178-228. 

Hun,  86-55a 

App.   Div.  90-46. 

Misc.  61-467. 

N.  Y.  Snpp.  83-102;  8S-682L 
1699. 

N.  Y.  7-201. 
16O0. 

N.  Y.  67-400. 

Hun,  64-349. 

App.    Div.   56-306,  312;   80-25S; 
129-558. 

N.  Y.  Supp.  RO-241;  118-1052. 

N.  Y.  Ann.  Cas.  8-837. 
1601. 

N.  Y.  Supp.  118-1062. 
1003. 

App.   Dtv.  56-31&> 
1006. 

App.  Div.   151^16. 

Hun,   11-61& 
1607. 

N.  Y.  7-201. 


1O06 


NOTBS. 


n: 


,.  Dlv.  128-189. 
y.  Supp.  lia-678. 

160». 

Hnn,  41-486. 
App.  Dlv.  139-558.  ' 
1613. 

N.    Y.    50-547;    l»?-48. 
App.   Dlv.  42-408;  T8-18. 
St.  Rep'r.  6-^. 
1014. 

N.   Y.  l»0-48. 
App.  Dlv.  45-Mll. 
1017. 
N.  Y.  188-42B. 
Hun,  14-572. 
App.  Dlv.  64-509. 
N.  Y.  Supp.  72-320. 
161S* 

App.  Div.  64-509. 
N.  Y.  Supp.  72-820. 
1019. 
N.  Y.  188-472. 
Hud,  42-192. 
Misc.  32-288. 
1023. 

Hun,   84-809. 
16S4* 
App.  Div.  18-313 ;  144U088. 
N.   Y.   Supp.    120-686. 
1025. 

App.  Dlv.  144-683. 
K   Y.   Supp.   111-526;    129-686. 
1026. 

N.  Y.  134-128;  160-1W. 

Hun.  61-442,  497. 

▲pp.    Dlv.    49-166;    54-136.    57- 

185 ;  107-110. 
Misc.  31-521. 

N.  Y.  Snpp.  66-414;  68-188. 
Oiv.  Proc.  14-88. 

N. 'y.  63-280;   108-33. 
Hun,  55-176;  61-497. 
App.     niv.     1O7-109;     i^VlII' 
117-409;    135-416;    144-402; 

Misc.    :w-364;    41-317;    50-411; 

OS— S2 
N     Y.    Supp.    68-577;    04-1060; 

97-913;  %14-918;      119-921; 

129-291. 
St.  Rpp'r.  82-322. 
Civ.  Proc.  11-439. 

Snbd.  1. 

N.    Y.  77-512;   78-239.   414;   88- 
434;   01-392;  95-252.  135-275; 

App.     Div.     107-113;     111-476, 

^9;   150-126. 
St.  Rep'r.  41-293;  47-491. 
Abb.   N.   C.  29-208. 
N.  Y.  iSupp.  134-704. 
1628. 

N.  Y.  125-680;  172-88. 

Han,   81-390. 


App.  Dlv.  39-148;  40-398;  67- 
483;  75-451;  76-76;  77-822; 
81-74:  107-109;  109-516;  111- 
476;  128-468;  144-250;  150- 
126;    154-226. 

Misc.  18-55;  19-66;  84-331;  41- 
319;  62-82;  63-60. 

N.  Y.  Supp.  31-110;  67-1062; 
69-807;  7ft-440;  79-233;  80- 
077;  90-664;  97-913:  112- 
865;  114-918;  116-592;  128- 
992;    134-704:    138-1005. 

St.  Rep'r.  86-8. 

N.  Y/  Super.  54-400. 

1029. 

App.    DiT.   57-483;- 77-822;   116- 

Sl5;    122-276;    140-858. 
Misc.    84-331;    70-3G7. 
N.  Y.  Supp.  47-738;  69-807;  79- 

233;  101-832:  106-970. 
St.  Rep'r.  70-470. 
1630. 
N.  Y.  138-468;  172-88. 
Hun,  69-418,  419. 
App.  Dlv.  81-74.  ^ 

N.  Y.  Supp.  36-676:  67-1062. 
St.  Rep'r,   70-470. 

1631. 

Misc.  22-372. 
1032,  _^^ 

N.    Y.    132-434;    155-312;  204- 

618. 
Hun,  37-262;  46-382, 
App.    Dlv.    8-573;     16-315;     17- 

151;    21-580;    76-175;    85-294; 

93-262;  98-297;  117-402;  133- 

539.    541;    134-839;    136-738; 

Misc.    14-301:    32-133;    39-212; 

66-639;    69-«20.     „.  „,^    ^^ 
N.   Y.  Supp.  48-368;  87-747;  90- 

582;     118-802;     119-713,     901, 

942 
N.  Y.Ann.  Cas.  2-212. 
1033. 
N.  Y.   73-256. 
Hnn.  70*97. 
App.  Dlv.  102-292. 
Misc.       ' 


31-521. 
1684. 

flow.  Pr.  54-129. 
1035. 

How.  Pr.  54-129. 
1636. 

Hun.  15-511;  17-624. 

Misc.   2«-453. 

N.  Y.   Supp.   57-692. 
1637. 

N.  Y.  19-443. 

Hun.  10-14. 

App.    Dlv.  41-652. 

Misc.  11-170:  26-453. 

N.  Y.  Supp.  57-692* 

1097 


r 


N0TB8, 


/ 


1688. 

N.  Y.  114-36:  132-106;  136-10: 
142-373;  166-447;  185-383; 
2OO-107;    201-111.  ' 

Hun,  63-563;  78-382. 

App.  Div.  1-272;  15-24;  22-312; 
26-340;  28-373;  6O-330;  52^ 
?yL»   *^Z26l?   67-356.   574;   68- 

414;  110-918;  115-401;  116- 
243;  122-867;  127-771;  128- 
828;  130-218;  132-146;  133- 
205,  598;  138-4;  l46-716; 
141-11;     146-607;     148-312; 

^151-148.    740:    15d-fi70. 

Misc.     13-531;     17-416:     23-178: 

27-367;  84-701;  88-667:  80-43; 

42-360;    54-151;    56-l48;   62^ 

388;     64-589:     T8.417;     78- 

657. 

N.  Y.  Supp.  44-126;  45-649;  47- 
940;  51-138.  1100;  63-1068:  74- 
244;  78-74;  83-465;  86-759; 
96-1002;  100-907;  101-553 
105-880;  107-835;  100-929  ; 
112-177.  1041:  116-389;  117- 
488;   118-156;   121-167;   125- 

SK  '^^nJ^J^^  J        130-1082  ; 
J2i"727;    183-33;    135-1084 

sS)        '     ^^'^'     ^^23;     140- 
St.  Rep'r.  28-19a 
CIt.   Proc.  58-327. 
103O, 

N.^^J;^^4©-78,     266;     132-106; 

Hun.   48-106;   78-382. 
App.^  Dlv.    26-615:    68-116;    81- 
^7;    128-828;    :^32-146;    133- 
205,  598  ;  138-4  ;  141-9 :  144- 
700;    148-312;    151-l4i. 
rifli»        17-416;      23-178;      62- 
78-557. 


Simp.  29-181;  45-649;  74- 
81-431:    06-1002;    ^''* 


Misc. 

387: 
X    Y 

244  ;    81-431  :    06-1002  ;    105- 

HSO'    112-1041;    115-890;    116- 

^89;   117-48o:    118-156;  133- 

33;  135-1084;  130-1095;  140- 

St.  Rep'r.  29-123;  87-564,  941. 
Sntia.  2. 

N.   Y.   114-258. 
App.   Dlv.  26-340. 
Misc.   27-366. 
N.   Y.   Supp.  58-862. 
Snbd.  8. 

N.   Y.    128-678. 
App.   Dlv.   15-24. 
Allsc.  54-151. 

St.   Rep'r.  80-43;  35-608. 
1640. 

HTin.  78-382. 

App.   Dlv.   68-116 ;   138-4  ;   151- 

Mlsc/ 17-416;  27-368. 

^' 136-1084^'    '''**^***    96-1002; 

N.   Y.   201*11. 

lote 


Hun,  78-882. 

App.    Dlv.     16-24;    56-353; 

F^'«?®:il«»    116-245; 
4;    151-143. 
Misc.  17-416. 

\&-1085^*    ''^244:    9«-1002: 
1642. 

N.  Y.  201-11. 
Hun,  78-382. 

App.    Dlv.    28-373;    60-353: 
2^0;    68-116;    116-248r 

Misc.  17-416. 

^'l«5-1084'*'    T4.244:    101-558: 
1643. 

Hun.  78-382. 

App.  Dlv.  63-270:  68-116; 
^  4  ;    151-143. 
Misc.   17-416. 

^•-X    S^PP'    "^4-244;    96-1002: 
185-1084.  • 

1644. 

Hun,  78-382. 

-^PP-  ?LT:  ??-270;  68-116;  138- 

4;  151.148. 
Misc.   17-416. 

N.    Y.    Supp.    T4-244:    96-1002* 
136-1084.  •'^-Awx. 

1645. 

Hun,  78-382. 

^^A^  ^l\-^  50-85S:    68-116:    86- 
4ri5li?J3.^^    *8^1*«5    *»- 
Misc.  17-416;  63-429;  78-58. 

^\X'  ^VeP-  ®3-1068;  74-244;  88- 
465;    »tf-l()02:    113-655;    llST 

^^389;  135-1084. 
1646. 

Hun,  78-382. 

App.   Dlv.   52-617;  68-116;  106- 

68-     116-248;     138-4;     161- 

Misc' 17-418. 

^'  136-10??:  ^^^*^  •  ^^^^  • 

1647. 

Hun,  40-239. 

App.   Dlv.   68-116;   188-4;   151- 

143. 
Misc.   17-416. 

^135.1084^'    '^^^^^^    96-1002; 
1648. 

App.   Div.  68-116;   188-4;   161- 

143 
Misc.*  17-416. 
N.  Y.  Supp.  74-244 ;  96-1002. 

Hun,   40-239. 

App.    Div.   68-116;   138-4;    161- 

143. 
Misc.    17-416. 

^%JL-  .5li^P-    ''^'*-244;    96-1002; 
lao-1084. 
1650. 

N.  Y.  186-10:  166-07. 


NOTBS. 


App.    Dlv.    50-352;    68-119:    g»- 
370;    136-690;    138-4;     161- 

143 

Misc.'l7-416;  27-367;  64-151. 

N.    Y.    Supp.    74-244;    90-1002; 
129-715;    136-1084. 
1051. 

N.  y.  70-147. 

Hun,  46-6. 

App.   Dlv.   64-6. 

Misc.    11-123;  10-106. 

N.   Y.   supp.  82-821;  71-636. 
1062. 

N.   Y.   25-252. 

Hun,  40-6. 

App.   Dlv.  94-561 ;   119-926. 

N.  y.   Supp.   104-551. 
1653. 

N.  Y.  68-186. 
1664. 

N.   Y.   70-14T. 
1065. 

Hun,   46-6. 

App.  Dlv.  100-330  ;  119-548. 

Misc.    11-121. 

N.   Y.    Supp.   104-45. 
1666. 

App.  Dlv.  119-925. 

App*.  DIr.  96-193:  119-926. 
1668. 

App.    Dlv.   119-926. 
1669. 

App.  Div.  98-360. 

Misc.  11-123. 

N.  Y.  Supp.  90-268. 

N.  Y.  Ann.  Cas.  4-23. 
1660. 

N.    Y.    63-568;   80-212;    1O5-810. 

Hun,  69-456. 

App.  Dlv.  7-819;  9'«-253:  78-31X): 
82-605  ;  90-132  ;  104-228 ; 
122-119 

Misc.  10-610  ;  46-433  ;  r-8-276. 

N.  Y.  Supp.  106-606 ;  131-56. 

Civ.   Proc.   16-81. 
1661. 

N.  Y.  76-470. 

Hun,  22-00. 

App.  Dlv.  76-253;  104-228. 
1662. 

Hun,  18-274;  19-272. 

App.    Dlv.    57-245;    70-2.53;^96- 
IS2;  103-132;   104-228;  122- 

N.  Y.  Supp.  68-157;  89-74;  106- 
606. 

St.  Rep'r.  7-203. 

N.  Y.  Ann.  Cas.  9-299. 
1063. 

App.  Dlv.  76-253 ;  103-133. 
1666. 

N.  Y.   130-360. 

Hun,  88-557. 

App.    Dlv.    61-99;    94-5.-7,    561; 
124-298,  649. 

Misc.  63-137. 


N.    y.    Supp.    64-844;    102-464; 

108-852. 
N.  Y.  Super.  57-509.    ' 
1006. 

Hun,   63-468. 

App.    Dlv.    40-16;   71-264;    136- 

906. 
N.    Y.    Supp.  76-706. 

1667. 

N.   Y.   191-328. 

Hun.  78-269. 

App.    Dlv.    8-330;    4-546r    8-34: 

12-616;    30-97 ;     40-16:     46-1 

62-584,    593;    106-164;    109- 

392;   136-190;   145-604. 
Misc.  66-161. 
N.  Y.  Supp.  61-210 :  66-319 ;  90- 

272;     105-63;     1(^7-406;     120- 

342;  180-403. 
St.  Rep'r.  23-474. 
1668. 

N.  Y.  191-328. 

Hun,  36-184;  46-388. 

App.  Dlv.   4-456;  30-97;  46-2: 

Y05-154;    100-392;    130-100; 

145-604. 
Misc.  36-510 ;  66-161. 
N.    Y.    Supp.    61-211;    73-1071; 

96-272;  105-63;  1O7-40G;  12«»- 

342;   130-403. 
St.    Rep'r.   10-55;  44-485. 
Svbd.  1. 

N.  Y.  161-525. 
Hun,    73-269. 
App.   Dlv.  3-338. 
Snbd.  2. 

App.  Dlv.  62-584. 
Misc.   6-65. 
St.    Rep'r.  36-88a 
1669. 
N.  Y.  73-529  ;  130-538 ;  191-328. 
App.    Dlv.    43-576:    50-436;    5<S- 

498;  12.S-524;  146-476. 
Misc.     lCfc..322;    33-609;    53-38; 

72-29 
N.  Y.   Supp.  48-777:   64-60;  Or»- 

670;    81-500:     92-127:     103- 

1031 ;     107-1107  ;     128-1091 ; 

l.'ll-265. 
St.   Rep'r.  2-689. 

N.  Y.  118-358;  124-114;  136- 
560;  189-61. 

Hun,  46-515. 

App.  Dlv.  5-310:  7-81;  15-4U; 
43-197:  47-157;  66-390;  62- 
538;  67-489;  78-591;  106- 
553;    108-302;    111-276;    113- 


58,  408 ; 
119-517; 
123-529; 
128-92; 
140-149 ; 
Mlsr.  14-301: 
078:    44-2."'.: 


114-796 ; 

121-201 ; 

125-380; 

131-679; 

144-334. 
22-371 
57-147 


117-126; 
122-398 ; 

127-571 ; 

136-454; 

27-331. 
;    60-542, 


577;  64-467. 
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N.  T.  Supp.  58-721;  S9-344:  «T- 
772;  Tl-82;  73-890;  89-717: 
©5-724;   07-619;   00-418;    100- 
205;   102-334;   104-174,   850; 
.  105-670:    107-749;    108-249: 

100-726;  11S8-437,  470;  110- 
113;  110-942;  121-128;  124- 
1077. 

/St.   Rep*r.   12-652. 
N.  Y.  Ann.  Cas.  2-212;  9-82,  d. 
1671. 

N.  Y.   122-485. 
Hun,   79-408. 

App.  DIv.  3-153;  17-150;  22-95: 
47-157 :  08-297 ;  100-589 : 
111-238,  538;  113-59,  60; 
117-510:  131-100.  679;  134- 
839;  140-149:  144-334:154- 
161. 

Misc.  14-85  :  50-56  ;  51-79  ;  57- 
147;   64-407. 

N.  Y.  Supp.  29-798;  47-800;  90- 
582;  96-402;  97-668,  943;  99- 
162;  100-299;  107-7-I9;  115- 
245;  116-113;  110-749,  942; 
124-1077 ;  128-1055 ;  137- 
705,    714;    138-021. 

St.  Rep'r.    14-61;  36-538. 

App.   Dlv.    135-706. 
Snbd.  3. 

App.   Dlv.    135-706. 
1672. 

App.  Dlv.  3-153;  47-157;  131- 
679. 

N.    Y.    Supp.    116-116;    119-749. 

How.  62-S9r. 
1673. 

St.  Rep'r.  1-626. 
1674. 

N.   Y.   124-400. 

Hun.  51-199. 

App.  Dlv,  10-37;  43-197;  66- 
391;  03-235;  111-279;  114* 
706;  121-261:  123-450;  124- 
09;  125-381:   131-126. 

Misc.  11-536;  23-70:  27-331; 
34-431;  44-25;  60-554;  64- 
467. 

N.  Y.  Supp.  29-790;  44-453;  50- 
690;  58-72;  50-344:  60-904: 
87-742;  88-717;  97-619;  lOO- 
205;  104-850;  105-676 ;  108- 
355,  363;  115-260. 
1675. 

App.   Dlv.   21-580:  46-210. 

N.  Y.  Supp.  48-368;  88-502. 

Civ.  Proc.  10-37a 
1676. 

N.  Y.  77-208. 

App.  Dlv.  9-234;  23-106:  49- 
167 ;  54-134  ;  60-83  ;  105-329. 

N.  Y.  Supp.  63-116  ;  69-778  ;  94- 
178. 

Week.  Dig.  21-90. 


1678. 

Hun,  26-456. 

App.    Dlv.    14-32;    31-314;    49- 

167;    69-505;    100-540 :    121- 

796;  128-515. 
Misc.    18-136.   404:     ^0-210:   33- 

540;  35-450;  46-514;   S3-427 
N.  Y.  Supp.  53-624  ;  67-460 :  96- 

566:  112-788. 
Civ.   Ppoc.   19-381. 
How.  61-225. 
Daly.  10-381. 

N.  Y.  Ann.  Cas.  4-98:  8-361. 
1679. 

N.    Y.   41-182;   44-237;   101-590. 

Hun,  20-537. 

App.    Dlv.    1O-60B:    13-216:    89- 
168. 

Misc.  33-186;  68-S29. 

N.  Y.  Supp.  85-778. 
1680. 

N.  Y.  70-147;  162-177. 
1681. 

N.  Y.  130-360. 

App.   Dlv.  40-1& 

Misc.  53-372;  54-58. 
1682. 

Hun,  88-556.  n 

App.  Dlv.  89-496.  * 

N.   Y.   Supp.   34-848:  8S-08a 

N.  Y.  Ann.  Caa.  2-190. 
1686. 

N.   Y.   64-417;  114-36. 

Abb.  N.  C.  17-425. 

T.   &  C.   1-91. 
1688. 

N.   Y.  7-209. 
1689. 

App.   Dlv.  78-446;  UMMI64. 

av.  Proc.  14-387. 
1690. 

N.   Y.   88-552:   166-444. 

App.    Dlv.    151-286. 

Hun.   87-492:  88-20. 

Misc.    8-74;   9-682. 

N.  Y.  Supp.  28-596;  34-^500. 
Civ.  Proc.  8-104.  ''^-"•'^«- 

Week.  Dig.  22-109. 
Subd.  1. 

N.  Y.  72-614;  80-389. 

Hun,  81-307. 

Misc.   7-199.- 

St.  Rep'r.  29-775. 
Snbd.  3. 

N.   Y.   140-595:   167-600. 

Hun,  80-222;  92-262. 

App.   Dlv.  16-681. 

Misc.  6-237;  15-11. 

N.    Y.    Supp.   36-618:    44-774 

St.   Rep»r.   51-117;  68-77. 
1691. 

N.  Y.  123-132,  5i7. 

Hun,   56-403. 

MlRc.  23-703;  39-345. 

N.  Y.  Supp.  52-71 ;  97-1000. 
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198. 

Civ.  Proc.  8-4SL 

194. 

Misc.  20-270. 

198. 

N    T.  44-445 

App.'  Div.    2»-615:    89-906;    63- 

9d. 
Misc.     18-661;     25-411;     29-280; 

33-443;  86-159;  87-48. 
N.  Y.  Siipp.  BO-206:  55-559:  56- 

895;  65-732;  68-302;  74-802. 
St.  Rep'r.  41-445, 
Cl7.  Proc.  8-451. 
Abb.  N.  C.  22-158. 
Week.   Dig.    11-454. 
S.  Y.  Add.  Cas.  6-16. 
ibd.  1. 

V.   Y.  53-431:   114-40. 
!kpp.  DIv.  1-623:  8-875. 
Misc.  2-252. 
:>alr,  16-456. 
bd.  2. 

^.  Y.  70-492;  122-465. 
kbb.  Dec.  8-35. 
bd.  4. 

i.  Y.  80-339. 
lun.   7-374;  81-807. 
Use.  7-199. 
It.  Bt'p'r.  29-775. 
bd.  6. 

Lpp.  Dlv.  81-12. 
Use.  16-174. 

Ml 

r.  V.  Add.  Ceb.  6-16. 

>7. 

f.  Y.  Add.  Cas.  6-16. 

»8. 

[un,   42-557. 

t.  Rep'r.  3-177. 

.  Y.  Ado.  Cas.  6-16. 

»9. 

DIv.   81-12. 


fisc.    26-555;    46-406;    48-SB5. 

.    Y.     Supp.    62-235;    92-674; 

96.585  :    139-1037. 

Iv.  I>roc.  6-253. 

.  Y.  Add.  Cas.  6-16. 

O. 

.    Y.   BO-a'>2:   70-208. 

pp.   DIv.  67-84. 

iflo.     16-479:     19-220;     24-5ri6: 

27-175. 

,   Y.   Supp.  44-273;  58-382;  78- 

580. 

Y.  Ann.  Cas.  6-16. 
1. 

Y.  Ann.  Cas.  6-16. 
I. 

Y.    128-132.  517. 
>p.    DIv.   95-400. 

BO.  a^-soC. 

Y.  Add.  Cas.  6-16. 
t. 

y.   123-132.  517. 
p.    DIv.   81-12;   166-94. 


Misc.  46-406. 

N.  Y.  Add.  Cas.  6-16. 
1704. 

N.    Y.    74-11;    102-807;    119-298. 

Hud.    10-449;   42-667. 

App.      Div.      26-172;      1O6-109 ; 
165-94. 

Misc.    16-479;  88-542;  4:i-368 ; 
48-355. 

N.  Y.  8upp.  49-867;  94-559. 

St.  Rep'r.  82-418:  84-69:  67-586. 

Civ.  Proc.  9-412. 

Abb.  N.  C.  22-152. 

How.  69-467. 

N.  Y.  Add.  Cas.  6-16. 
Svbd.  1. 

Misc.  6-475. 
^abd.  2. 

Hud,  42-558;  69-446. 

App.   DIv.  81-12. 

Misc. 


9-213;  86-157. 

N.  Y.   Supp.  72-1066. 

St.  Rep'r.  29-492:  62-682. 

Civ.  Proc.  11-68. 

AUb.   N.   C.   22-156. 
1705. 

Hud,  68-516;  69-447. 

App.   DIv.  26-178. 

Misc.    16-563. 

How.  69-467. 
1706. 

App.    DIv.   81-12;  67-82. 

Misc.  24-555. 

N.  Y.  Supp.  78-580. 

How.  59-467. 
1707. 

App.   DIv.  67-82. 

N.  Y.  Supp.  78-580. 
1708. 

N.   Y.  Super.  60-458. 
1709. 

N.    Y.    73-45;    143-398;    164-566. 

Hud,  83-207. 

App.  DIv.  13-180;  61-195;  69- 
396;   86-84;    116-486. 

Misc.  8-G18:  19-220;  25-430;  44- 
581. 

N.  Y.  Supp.  44-273;  54-936:  58- 
283  ;  70-520  ;  74-991 ;  90-180  ; 
137—536 

N.  Y.  Add*.  Cas.  2-235;  4-60. 
1710. 

N.    Y.    73-46:    143-348:    154-565. 

Hud,    88-207;    92-20.- 

App.  Div.  18-180;  61-195. 

Misc.  19-220. 

N.  Y.  Supp.  81-598;  68-283:  TO- 
520. 

N.  Y.  Add.  Cas.  4-60. 
1711. 

App.  DIv.  13-180. 

Misc.    19-220:    77-211. 

N.   Y.   Supp.  44-278;  187-536. 

N.   Y.  Ann.  Cas.  4-60. 
1712. 

Hun,  69-446. 
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Misc.    6-^75;    18-661;    85-458; 
54-62. 
1T14. 

App.   DIv.   115-769. 

Civ.  Proc.  15-14. 
1717. 

N.   y.  119-298. 

App.  Dlv.  ia-174. 
1T18. 

Hun,   S8-20.       ' 

App.    Dlv.    12-175;    78-445. 

N.  Y.  Supp.  88-821. 
1710. 

HuQ,  35.6a 

App.  Dlv.  55-357. 

Misc.   20-.374. 

N.   X.   Supp.  56-2ia 
1720. 

N.  T.  124-148. 

Hun,  88-20. 

App.  Dlv.  67-372;  94-536. 

Misc.   48-355. 

N.  Y.  Supp.  88-13. 

Civ.  Proc.  15-193. 
1721. 

Hun,  31-529,  563:  48-449. 

App.   Dlv.  42-457;  67-130. 

Ml8C.  20-4,  823;  30-598;  33-283; 
84-04. 

N.  y.  Supp.  59-439;  62-797;  74- 
890. 

Civ.  Proc.  15-14. 
1722. 

App.  Dlv.  115-769. 

Hun.  56-403. 

Misc.  16-174;  20-17;  64-307; 
56-448. 

N.  Y.  Supp.  44-601;  107-163. 
1723. 

N.   T.   141-5. 

App.  Dlv.  78-445,  448. 
1725. 

Hun,  14-335. 

App.  niv.  4B-5.'>5:  115-769. 

Misc.  26-662;  28-121;  43-366; 
48-355;    54-307. 

N.  Y.  Supp.  59-187,  303;  61-326; 
87-493. 

Daly,  10-216. 
1726. 

N.   Y.  55-658. 

Hun    44-434. 

App.'  Div.  8-420;  36-110:  41-45,'): 
43-00«;  54-128;  64-122;  78- 
445;  103-56.  576;  106-110; 
112-.'«1;   115-769;  131-288. 

Misc.  6-476;  16-174;  20-431:  22- 
120;  23-757:  26-.')01:  29-280; 
34-18.-.;  39-345:  43-368;  45- 
204  ;  54-308  ;  50-447. 

N.  Y.  Supp.  29-930;  55-483:  60- 
348;  66-397:  68-860:  71-S.S4; 
02-298,  997 ;  98-132  ;  08-581  ; 
107-163;  116-632. 

ClT.   Proc.  16-11. 

N.  Y.  Ann.  Cas.  6-163;  8-24L 

lO 


1727. 

App.   Div.  64-124;  llB-769. 
Mlgc.  20-431;  37-792:  43-36& 
N.  Y.  Supp.  32-1088;  71-834:  76- 

897 
St.    liopr.    50-564. 
Civ.  Proc.  8-47. 
N.  Y.  Super.  58-123. 
N.  Y.  Ann.  Cas.  8-241. 
Snbd.  2. 
N.  Y.  57-666. 
App.  Dlv.  31-257. 
Misc.   11-173;  28-121. 
N.  Y.  Supp.  59-303. 
St.  Rep'r.  8-216. 
1728. 

N.  Y.   115-171. 
Hun,  61-453. 
Misc.  43-36& 
1729. 

Misc.  43-368. 
1730. 
N.   Y.  101-179;  150-189. 
Hun,   62-581. 

App.    Div.    54-128:    64-122:    68- 
36;    78-445:    102-484;    lOS- 
57,  60;   115-769. 
Misc.    6-476:    7-671;    8-609;    11- 
173;     16-174;     17-545;     22-119; 
28-121:    :i7-792;    39-345;     43- 
368;   48-355. 
N.   Y.   Supp.  28-57;  41-249:   55- 
483;    69-303;    66-397;     71-831; 
76-897;  92-942. 
N.  Y.  Ann.  Cas.  8-243. 
1731. 
N.   Y.   101-186:   135-434. 
App.   Div.   68-13. 
Misc.    11-173;   22-119;   48-354; 

71-516. 
N.  Y.  Supp.  41-249;  130-784. 
Abb.  N.   C.  20-152.      . 
N.  Y.  Super.  61-480. 
How.  N.  S.  3-441. 
Snbfl.  1. 

Misc.   11-173;  17-646;  28-122. 
ShImI.  2. 

Hun,  85-378. 
1733. 
Misc.  48-354 ;  74-43. 
N.  Y.  Supp.  84-203;  183-640. 
1736. 

N.  y.  103-404. 
How.  6O-S10. 
1742. 

N.   Y.   101-41:  164-4. 
App.    Dlv.    68-375:    82-335:    96- 
639;    103-75;    111-190;     187- 
290. 
1^1  isc.    34-268;    43-C12;     6a-522. 

64-382. 
N.    Y.*    Supp.    81-923;    03-1001; 

97-586;   119-189;  122-23. 
Civ.  Proc.   15-308. 
N.   Y.    Ann.   Cas.  8-146. 

174.3. 
N.  Y.   198-304;  206-341. 
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^ 


Aj»n.    DJv.    158-375:    TO-576;    82- 

335;     IKI.639;     106-313;     111- 

190;  1111-3,  11;  ia«-84t);  130- 

56;    137-290;    189*121;    152- 

83,  36. 

Misc.     a4-268;     3T-143;     50-70; 


117-671:      119-189;      122-43; 
123-1056;    135-176;    136-806. 
N.  Y.  Am.  Caa.  1-381;  8-146;  9- 
441.  n. 
Snbd.  1. 

Hun.    37-292. 
App.   Div.   187-290. 
N.    Y. .  Supp.  69-634. 
Snbd.  2. 

N.   Y.   101-41. 

Hun,    71-525;   92-416. 
App.    Dlv.    141-614. 
N.    Y.    Supp.    126-317;    128-892. 
tit.  Rep'r.  54-889. 
How.    N.   S.   3-286,' 
Snbd.  8. 

St.   Rep'r.  53-63P. 
Snbd.  4. 

N.    Y.   174-467. 

App.   Div.   6-434;   70-576;   138- 

466, 
Ml8C.  6-336:  8-588;  12-467;  17- 

329:  34-692. 

N-^J-    S"PP-    2»-1114;    70-1012; 

75-622;  109-568. 
Abb.  N.  C.  31-332. 
How.  66-215. 

N.  Y.  Ann.  Cas.  1-382:  10-477. 
Snbd.  5. 

App.   Dlv.  30-448. 
1744. 

App.    Dlv.    18-316;    58-376;    82- 

336;  96-639;  160-295. 
Misc.     22-153;     34-2tJ9;     37-143; 

43-.'?i;j;    65-522,    582:    64-651. 
N.    Y.    Supp.    46-9:    69-034;    74- 
447;     81-923:     88-854;     117- 
671;    138-505. 
N.  Y.  Ann.  Cas.  8-146. 
1745. 

N.   Y.  198-804. 

Hun.  92-416. 

App.      Dlv.      130-56;      139-121; 

I41-G14;   146-518. 
Misc.    63-522;    64-651;    68-174. 
N.    Y.    Supp.    92-218:    114-497; 
123-629,  1056;  126-317;  131- 
671. 
Abb.  N.  C.  81-74. 
N.  Y.  Ann.  Cas.  8-146. 
1746. 
App,   Div.   160-295. 
\fl.sc.   63-522;   64-651. 
N.  Y.   Ann.  Caa.  8-146 
^  N.^Y.   Supp.  186-176. 
1747. 

App.      Plv.      75-632:      t05-314: 

160-295 ;    152-33,    37. 
Misc.  68-&22;   64-051. 


N.   Y.   Sui 


184-1018;  135-176. 


-    _.    -Jpp. 
136-806. 
N.  V.   Ann.   Cas.  8-146. 
1748. 

N.  Y.  152-126. 
App.    Dlv.   150-295. 
Hun,  42-182. 
Misc.  63-522. 
N.  Y.  Ann.  Cas.  8-146. 
N.     Y.    Sapp.     184-1018; 
176. 
1749. 

63-522,  582. 
Ann.  Cas.  8-146. 


135- 


87-434. 

Dlv.    30-452;    62-470;    75- 
105-814;    188-456:150- 


Mlsc. 
N.  Y. 
1750. 

N.  y. 

App. 

552; 

295 
Misc.'  8-590;  37-30;  40-312:  63- 

522;  64-661. 
N.   Y.   Supp.  52-72;  70-742;  78- 

276. 
N.  Y.  Ann.  Cas.  8-14a 
1751. 

Misc.   24-373;  63-522. 
N.  Y.  Supp.  53-677. 
N.  Y.   Ann.  Cas.  8-146. 
1752. 

Misc.    63-522;    64-651;    €»-571; 

69-490. 
N.  Y.   Ann.  Cas.  8-146. 
App.    Dlv.    140-226. 
N.   Y.   Supp.   125-191;   126-149. 
1753. 

App.  Div.  88-340;  139-121. 
Misc.    37-26;    63-522;    69-490: 

71-590. 
N.  Y.  Sopp.  32-875;  74-714:  8<- 

1090  ;       123-1056  ;       126-149  ; 

180-875. 
N.  Y.  Ann.  Caa.  6-260;  8-146. 
1754. 

N.   y.  47-134;  60-184. 
App.      Dlv.      112-505 ; 

153-646. 
Misc.  63-522. 
N.  Y.  Supp.  98-416. 
N.  Y.  Ann.  Cas.  8-146. 
1756. 
App.  Dlv.  58-875. 
Misc.    63-522. 
N.  Y.  Ann.  Cas.  8-146. 
1756. 

N.     Y.     86-18;     90-602:     96-456: 

118-552;    143-367;    200-76. 
Hun,    36-417:    88-68;   63-517. 
App.    Dlv.    58-376:    83-127:    8«- 

340:  96-287;   12-4-784;  133-39. 
Misc.   52-10. 
N.   Y.   Supp.  69-76;  82-568;  89- 

215;    100-770;   »09-387;   113- 

1024. 
Snbd.  1. 

Hnn,  28-285. 
Snbd.  2. 
X.   Y.  143-167. 
Hun,  28-285. 
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N.    Y.    Supp    134-108. 
Sabd.   4. 
Add.   DIv.  06-288. 
nT  Y.  Supp.  134-108. 

N.    Y.    143-239:   157-238. 

Hun,  30-156;  68-308;  T8-610;  »«- 

886. 
App.    Dlv.    T3-e9;    88-340;    116- 

424;   122-874;    124-784;   187- 

188:    147-915;    151-525. 
Misc.  34-479  ;  64-124  ;  74-507. 
^N.     Y.     Supp.     76-628;    84-1090; 

101-828:107-878;     100-387; 

120-444;    180-591;    13:^509; 

136-210. 
N.  Y.  Ann.  Cas.  6-260. 
»ubd.  1.  ^^. 

N.    Y.    116-685;    148-239:    157- 

236. 

Hun,  44-183. 

App.  Div.  58-375;  111-242. 

Misc.  35-227  ;  60-574  ;  73-16. 

N.   Y.   Supp.   106-843;   113-1024. 

St.  Rep'r.  1-286;  21-242;  80-956; 
51-883. 

Civ.  Proc.  8-440:  11-100. 
Subd.  2. 

App.   Dlv.   111-242,  253. 

Misc.    66-577;    77-243. 

N.    Y.    Supp.    71-816 ;    122-162 ; 
13O-1068;    140-388. 

N.  Y.  Ann.  Cas.  10-121. 
1758. 

N.    Y.    143-239;    200-76 

App.      Div.      5H-.'i75:      123-752; 
126-404  ;  127-298  ;  144-847. 

Misc.  45-262.  ^^^    ^^^ 

N.    Y.    Supp.    108-334;    111-426; 
113-1024;    127-476. 

St.  Hep'r.  7-442. 

N.  Y.  Ann.  Cns.  6-29L 
Snbd.  1. 

N.   Y.  157-242. 

II  un,    77-596. 

Misc.   19-237. 
Subd.  2. 

App.  Div.  41-340;  60-216. 

N.  Y.   Supp.   97-609. 

St.    Rep'r.   23-604. 

Abb,  N.  C.  17-239. 

How.  N.   S.  2-526. 
Snbd.  3. 

N.   Y.   200^76. 

St.  Rpp'r.  7-179. 

Civ.    Proc.  0-434. 
Snbd.  4. 

N.  Y.  165-556. 

Ilun.   44-2in:   70-74.  ^     ^^ 

App.  Dlv.   31-461;  124-788. 

St.    Rep'r.   11-71:   53-437. 

1750.  „^^ 

N.    Y.    173-379;    18,3-263;    200- 

App."    Dlv.      127-741;     i:t8-S39 ; 
146-281  ;    154-250. 


Misc.   46-159;  49-600; 
74—535 

N.  Y.  Supp.  90-1057. 

N.  Y.  Ann.  Cas.  5-204,  210. 
Subd.  2. 

N.    Y.    129-566:    155-80. 

Hnn.  48-181;  60-479;  63-98:  ffi- 
123. 

App.  Dlv.  18-35:  20-396:  33-29.: 
151-631;  58-375;  65-242;  T4- 
281;  82-67.  71;  101-500. 

Misc.  86-409 ;  74-537. 

N.   Y.   Supp.   58-832:   TT-47a 

St.  Rep'r.  80-482;  43-508. 

Civ.   Proc.  5-34. 

Abb.  N.  C.  17-263. 

N.  Y.  Ann.  Cas.  1O-840. 
Snbd.  4. 

N.   Y.  118-562. 

Hun,  87-158. 

N.  Y.  Supp.  180-925. 
S760. 
Snbd.  1. 

App.  Dlv.  08-875. 

Misc.  28-54. 

N.  Y.  Supp.  59-818. 

St.  Rep'r.  17-458. 
Snbd.  8. 

N.  Y.  118-552:  124-600. 

N.  Y.  91-281;  110-187:  118-5B 

Hun,  38-68:  82-170.^  ^ 

App.    Dlv.    k8-376:    T4-581;  f^ 

342;    02-443;    90-284;    1»- 

385;    126-880;    120-622;1<^ 

Mlsc.'20-643;  52-10;  ««-a09,311 

N.  Y.  Supp.  60-76:  TT-6G8:^JJ- 
1090;  67-137;  fio-027;  tOf 
770:  110-303;  111-72;  1*1' 
260;  132-9«4. 

St.  Rep'r.  23-604. 

Civ.  Proc.  5-807:  10-282. 

N.  Y.  Super.  56-346. 

How.  67-20. 
Snbd.  1. 

N.  Y.  73-«69:  142-eas. 

Hun,  65-455. 

N.   Y.    Snpp.    140-275. 

St.   Rep'r.  48-42. 

Abb.  N.  C.  17-258. 
Snbd.  2. 

N.  Y.  142-685. 

Hun.  65-456. 

N.  Y.  SupD.   140-276. 

St.   Rep'r.  33-746:  48. 

Abb.  N.  O.  17.26a 
Snbd.  8. 

Misc.  5-557. 

N.   Y.    Supp.   140-318. 

Civ.  Proc.  16-814. 

Abb.  N.  C.  17-250. 
Snbd.  4. 

Misc.  5-557.  ^^^  ^^^ 

J\\  Y.   Supp.  169-637. 

N.  Y.  01-281;  118-558;  lOO-4» 
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Hun.  28-285: 

App.  Dlv.  29-211;  68-375;  12»- 
885;  124.785:  126-622;  154- 
497 
Misc.'  70-62. 
N.  Y.  Supp.  106-917 ;  107-1093 ; 

108-387;  112-519. 
St.  Rcp'r.  40-680. 
»N.  Y.  Super.  8>3-83. 
How.  67-20. 
Siibd.  1. 

N.  Y.  120-485. 
Misc.  R4-293. 
K,  Y.  Supp.  180-78. 
Civ.  Proc.  6-308. 
flvbd.  2. 

N.  Y.  166-29. 
Hun.  82-181. 
Siilid.  3. 

Misc.  64-293. 
App.  Dlv.  187-665. 
NT  T.    Supp.   122-452;    128-406. 
1764. 

N.  Y.  103-409. 
App.  Div.  90-284;  126-622. 
Misc.  67-160. 

N.  Y.  Stipp.  60-679;  70-618. 
1768. 

N.  Y.  108-409. 

App.  Dlv.  60-207  ;  84-fl89 ;  121- 

897;  124-786;  120-622. 
Misc.  65-200. 
N.    Y.    Snpp.    60-326;    82-1022; 

181-260. 
Abb.  N.  C.  17-286. 
Week.  Dig.  11-191. 
1766. 
N.  Y.  01-281. 
Hun.  65-436;  82-188. 
App.      Dlv.      14-544;      lOl-.nOO; 
124-'568;    126-622;    146-536; 
140-484. 
Misc.  9-514 ;  56-406 ;  74-535. 
N.    Y.    Snpp.    80-387!    10K.931; 
111-72  ;  118-214  ;  181-260. 
1767. 

Hun,  00-416. 

App.    Div.    6-499;    68-375:    74- 

>i91;  126-622. 
Misc.  74-538. 

N.  Y.  Supp.  36-877;  87-519. 
1768. 

N.  Y.  143-354 ;  200-77. 
Hun,  82-182. 
App.    Dlv.   04-288. 
Misc.    70-62. 
N.  Y.  Supp.  80-215. 
1769. 

N.    Y.    119-."il9:    137-500;    104- 

183;  206-561. 
Hun.    28-285,    586;    31-290:    73- 

193 
App.  Dlv.  4-148:  11-200.  202;  41- 
225:  61-90:  73-09:  75-n3rt:  76- 
132:  78-180,  578:  8S-77:  80- 
1,^8 ;  03-151 :  l«3-44  75 : 
109-503:  124-424;  1.10-874; 
143-484. 


Mifec.    9*514  (    11-503;    l»-663; 

65-406;  67-200;  68*522;  74- 

535. 
N.  Y.  Supp.  84V-837:  81-977:  58- 

532;     70-72:     76-628;     78*-823: 

84-1015  ;     96-522  ;     108-864  ; 

181-741 ;  140-313. 
Civ.  Proc.  14-806;  19*28. 
N.  Y.  Ann.  Cas.  1-239;  6-292;  7- 

236,  256;  8-146. 
Week.  Dlff.  18*377. 
1770. 

Hun,  71*625. 

Apj).  Div.  99-452;  124-783,  793; 

126-622. 
Misc.     25-569-     87-145:     46-362. 
N.  Y.  SuDp.  65*1063;  74*447;  91- 

295;    1)4-868;    107*655;    lOO* 

387;  111-72. 
Civ.  Proc.  15-284. 
Abb.  N.  C.  12*160. 
1771. 
N.  Y.   178-880. 
Hun,  68*96,  100. 
App.    Div.    14*544;    20*896;    21- 

f20,  224;  51-462;  03-151;  101- 

589;    105-63;    184-568;    186- 

622;    127-741;   186-^14;    188- 

759;   150-836,   792;   151-421; 

154—258 
Misc.    18-335;  24-373;   40-600: 

55-406. 
N.  Y.  Supp.  64*635;  87-519;  92- 

184;    93-847;    WI-1057 :    108- 

931;    111-72;    113-321;    123- 

509  ;  135-248,  1080  ;  138-1082. 
N.    Y.    Ann.    Cas.    5-204,   210;    7- 

243,  800.  307;  10-349. 
1772. 

N.  Y.   182-408. 

Hun,  33-116. 

App.  Div.  02-176;  0.1-152;  110- 

767;    125-724;    182-464;    142- 

462. 
Misc.  7-582;  19*658;  26-492;  40« 

94  *   66-316 
N.    Y.    Supp.*    87-519;    104-541: 

110-174;     116-839;     126-936; 

128-259. 
St.   Rep'r.  14-255. 
Abb.   N.   C.   31-237. 
How.  61-280;  67-309. 
DalT,  10-306. 
N.  Y.  Ann.  Cas.  7-251. 
1773. 
N.  Y.  75-344;  101-36. 
Hun,  21-288:  88-116:  34-23*5.  339. 
App.  Div.  19-296:  76-182:  77-14, 

19;    03-1.52;     1<K>-381 ;     116- 

.554:   122-789;    125-1»81:    127, 

725;   132-404;    140-256;   142* 

464  :   145-840. 
Misc.    26-492:    35-3??n:    40-94; 

54-27;    59-239:    64-436;    74* 

537 
N.Y.'Supp.  70-268;  87-m9:  191* 

725;    107*005:    1OO-180;   llO* 
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201;    lll*7»t:    110-880;    118- 

625;  12fi6-2;   130*368. 
Civ.   Proc.   19-265. 
How.  61-280:  67-184.  860. 
Dalj,  10-806. 
N.  Y.  Ann.  Cas.  T-252. 

1774. 

App.      D!v.     f>6-285;      lt»5-31S ; 

182-544;    134-821;    143-485; 

144-847;  154-824. 
Misc.    40-102,    103;    46-156,    233; 

60-278;  63-110,   183. 
N.  Y.  Supp.  81-342;  »l-979;  9SB- 

78 ;   fia-1001 ;    100-464  :    106- 

1064;  115-1037;  119-41;  129- 

444:    138-009. 
Civ.  Proc.  19-424. 
N.   Y.   Ann.  .Cas.  4.24a 
1775. 

Hnn,  79-398. 

App.      DIv.      47-801;      125-208; 

139-656. 
Misc.  8-8,  555:  43-240. 
N.   Y.   Supp.   28-65,  698:  29-783; 

65-262;  62-67;  109-230;  124- 

286. 
St.    Rep'r.    14-427;    23-462. 
Civ.   Proc.   16-250:  19-53.  885. 
Week.  Dig.  11-827. 
N.  Y.  Ann.  Cas.  6-408. 

1776. 

N.   Y.  93-474;  99-12. 

Hun,    68-161;  78-11:   86-490. 

App.  Dlv.  4-425:  20-1C7:  35-113; 

4O-270:    77-203:    m>-ft6;    03- 

423;    129-16:    189-567.    161- 

409. 
Misc.  7-414:  11-428:  17-124:  32- 

688:  36-789;  4:i-249  ;  B3-,360. 
N.  Y.  Snpp.  32-129:  34-1101:  54- 

7rM:    55-55R:     64-483;     O6-r)40; 

74-873  :       7H-1078 ;       83-189 : 

104-739;    107-983;    124-286; 

135-954. 
N.  V.  Ann.  CttB.  5-408. 
1777. 

App.   Div.   113-14. 
Misc.  31-453:  43-249. 
N.  Y.  Supp.  08-1082. 
N.  Y.  Ann.  Cas.  5-403. 
1778. 
N.   Y.  88-424:   101-439;  119-483. 
Hun,    25-583:   54-451:   87-235. 
App.    Dlv.    18-130,    306:    19-232; 

06-25;  101-11;   110-657;  127- 

40. 
Misc.     19-G6S:    31-170;    43-248; 

OS-."^-);   64-06. 
N.  Y.  Snpp.  44-1101;  65-7C7;  63- 

067:     S8-54S.     709;     111-313; 

114-341:  110-771:  117-807. 
N.  Y.  Ann.  Cns.  4-338;  6-403. 
Week.  Dig.  11-149. 
1779. 
N.  Y,  194U227. 
Qnn.  81-05;  80-822. 


App.  Dlv.  13-15;  84^880:  68-212: 

4KI-30;   89-285;    104-248; 

384;  121-781;  122-783; 
570. 

MlBC.  11-428;  18-425:  33-63; 
249;  48-367;  62-101,  659; 
369. 

N.  Y.  Supp.  66-513;  68-1004; 
96-574;  98-909:  106-649 ; 
107-860;    129-879. 

Abb.   N.   C,  29-08. 

N.  Y.  Ann.  Caa.  6-408. 
1780. 

N.  Y.  68-114:  84^63;  87-187:  ©»- 
608.     647;     112-323;     121-154 
167-693;    169-506;    1T3-438 
189-241:    190-227;    19T-437 
2O6-506. 

Hun,  24-239;  28-270;  35-891;  TO- 
310.  447;  83-75;  87-273:  »0- 
859;  91-496. 

App.  Dlv.  13-15;  17-893;  21-4^. 
168;  24-50;  28-463;  88-61.  391: 
43-618;  44-104;  66-30,  590;  80- 
41;  81-212:  91-16;  93-609; 
104-248;  105-305;  118-361; 
117-8:^2 ;  120-736 ;  122-782 ; 
126-700;  130-411;  142-641; 
144-93.  576;  160-664. 

Miac.  8-296;  14-24;  16-147;  IS- 
879;  19-101;  20-685:  21-309, 
491;  28-113.  302;  46-60,  107, 
181;  66-671:  69-4;  60-549;  62- 
541;  66-334;  66-184,  619, 
622;  71-238. 

N.  Y.  Supp.  14-318;  28-105.  572; 
30-294:  31-713;  82-874:  33- 
821:  86-130;  36-257;  41-202: 
46-683;  47-218,  253.  388.  649; 
48-973:  51-116:  66-962:  S6- 
838;  50-261.  340;  73-403;  80- 
512,  717:  81-302:^84-13.5:  «C- 
818:  87-516;  88-302.  313;  90- 
816;  91-691,  902;  93-776.  905; 
99-126;  107-630;  111-1 OS9; 
114-896;  115-1016;  119-630; 
121-357:  122-211,  214;  " 
335,  1042;  127-478.  946; 
331,  436,  933:  129-603; 
1070. 

Civ.  Proc.  23-351;  26-108. 

Abb.   N.   C.   13-177;  18-434; 
233,  435;  31-442. 

N.   Y.   Super.  49-287;  60-287. 

N.  Y.  Ann.  Cas.  4-78,  247;  B- 
403;  10-348. 

Daly,  10-460. 
Siibd.  1. 

Hnn,  77-814. 

App.  Dlv.  40-306 ;  44-315  ; 
738. 

Misc.   12-234;   71-256. 

\.   Y.   Supp.   33-1083:  60-619. 

«iib4i.  2. 

Misc.  12-234. 
Sntid.  3. 
N.  Y.  84-367;  112-320; 
Hun,  32-102;  70-848. 
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App.  DlT.  S-280:  8-448:  44-104: 
50-274:  Tl-234:  120-738: 
140-448. 

Misc.  20-685:  21-T18;  04-141. 

N.  Y,  Snpp.  38-1083:  48-26.  967: 
G3-9S8;    75-698;   118-1. 

St.   Rep'r.  8»-5. 

Civ.  Proc.  15-23:  27-38. 
180&* 

App.  DiT.  88-534;  127-438;  138- 

N.  y*  Snpp.  111-763;  117-22a 

St.   Rep'r.  16-882. 

Abb.  N.  C.  14-328. 

N.  Y.  Ann.  Caa.  5-403. 
Snbd.   8. 
1810. 

App.   DiT.   144-483.    486. 
1811. 

App.  Dl7.  131-732.     . 

N.   y.  Supp.  116-166. 
1812. 

N.  y.  i4o-44a 

App.   Div.  61-405;  88-534;  132- 

267. 
Misc.     10-694;     12-56;     17-146; 

18-553  ;  20-14,  200  ;  55-627. 
N.  Y.   Snpp.  45-800;  48-26;  70- 

637;  1*5-894. 
Civ.   Proc.  23-192. 
Abb.  N.  C.  20-99. 
N.  Y.  Ann.  Cas.  1-341;  5-403. 
1813. 

X.  Y.  Ann.  Cai.  5-403. 
1814. 

N.  Y.  100-35;  105-453:  155-887. 
Hun,   40-62:   41-377:   43-4.^4. 
App.  Div.  2-14  ;  25-207  ;  53-85  ; 

148-83 :  153-42. 
Misc.    12-321:    26-387;    67-625. 
N.  Y.   Snpp.  56-219. 
St.  Rep'r.  23-298. 
1815. 
Hun,  82-367:  85-808. 
App.    Div.    50-366:    52-426:    62- 

192;  84-233;  80-442;  95-408. 
Misc.  80-303. 
N.  Y.  Snpp.  68-686:  65-260:  78- 

208;  81-316;  82-<»?0;  85-982. 
N.  Y.  Super.  44-26. 
How.  50-178. 
Siibd.  1. 
Hun,  68-426. 
App.  Div.  2-14:  52-468. 
Misc.  20-507. 
St.  Rep'r.  50-814;  52-757. 
9vbd.  2.. 

St.  Rep*r.  50-814. 
1817. 
App.  Div.  44-404;  78-78. 
MiSc.    70-579. 

N.  Y.   Supp.   79-879;   127-934. 
Abb.  N.  C.  18-361. 
1818. 
Mi8C.   50-399. 
Barb.  83-527. 
Wend.  6-818. 


1819. 

N.    Y.    84-180;   7&-817:   111-294; 

178-48. 
Hue,     12-207,   428;     18-33;     17- 

160,    102.   341;   44-884;  46-347; 


App.    Div.    29-402;    30-142;    (t3- 

294;  6H-159;  89-B68:   J>tt-l(W; 

126-775 ;    128-21 ;     138-166. 
Misc.  0-234;  15-558;  81-117;  43- 

217:   51-382. 
N.  Y.  Supp.  51-705;  63-796:  64- 

1077;   71-546;    74-448;   85-663: 

86-139;      88-1083;      101-2S3; 

111-116;    112-382;    128-166. 
Connoly,    1-326,   453;  2-160,   53^. 
Dem.  3-80. 
1821. 

N.  Y.  42-189;  68-48& 
1822. 
N.    Y.    144-512;     145-414;    168- 

578;  182-270;  191-12. 
Hun,  51-104;  60-4;  68-121;  71- 

696;  77-196. 
App.    Div.    2-14;    9-167;    26-197. 

109;    45-281;    47-231;    54-283; 

67-434;     70-263;     73-409;    76- 

186;     88-393:     90-47;     95-209: 

98-430 ;      99-295  ;      101-556  ; 

104-72 ;      106-181 ;      109-107 ; 

111-36;       112-548;       119-760; 

125-747;     127-666;     188-821; 

141-171;    148-106;    146-869; 

147-218;    150-80;    158-492. 
Mi8C.     18-140:     26-460;    30-367: 

31-47:  82-225;  33-323;  35-363. 

366:   36-312;   88-219,   407;   39- 

74.  437;   46-616;   55-180;   48- 

494;  62-170,  599;  66-441;  71- 

105,   641. 
N.  Y.  Supp.  28-449:  59-383:  61- 

131;    63-241;    66-664;    68-636: 

71-1034:    73-509:    74-655,    971; 

77-134,    269.   941:    78-297:    S4- 

640:    88-566;    94-423;    95-678; 

97-1117 ;      98-801 ;      104-508  : 

106-361;      116-428;      ll«-.-»(;8: 

121-1092:    126-51;    127-6.'»9 ; 

130-897:  131-857.  1041;  135- 

802;    138-537. 
N.  Y.  Ann.  Cas.  1-205;  9-258;  10- 

335. 
Connoly,  2-14L 
1823. 
N.  Y.  103-302. 
App.    Div.    168-42. 
Misc.    12-322:    16-618. 
Civ.  Proc.  16-186. 
Connoly,  1-363. 
1824. 

App.  Div.  26-199;  87-184;  96- 

100. 
N.   Y.   Supp.   68-188;  84-926. 
Cow.  4-445. 
1826. 
N.    Y.    105-153;    115-896;    186- 

480. 
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Hun.  70-478. 

App.    DIr.    26-190:    84k887;    40- 

118;  88-142;  101-550 ;  105- 

587 
Misc.  87-472;  64-117. 
N.    Y.    Sopp.    54-269;    118-46; 

187-110. 
Dem.    0-287. 
CoiiDol7t  1-368;  S-5& 
1826.     • 
N.   Y.  116-396;  186-480. 
Hnn,  TO-478. 
App,    Dlv.    28-551:    84-387;    40- 

116 ;  105-587  ;  110-68. 
Ml8C.     16-518;    87-156;    89-613; 

64-117. 
N.  Y.  Supp.  48-886 ;  54-260;  04- 

286:  118-46;  187-110. 
Connoly,  1-863;  2-6a 
1827. 

Hun,  70-478. 
1830. 
Misc.  73-24. 
Connoly,  1-368. 
1882. 
Hun,  82-118. 
Misc.  13-874. 
1883. 

Dom.  2-147. 
1884. 

Hun,  74-275. 
1885. 
N.    Y.    110-562;    111-577;    141- 

179.   184;   168-578. 
Hun,     48-247;     64-94;     66-280; 

7(»-470;    84-494:    86-489;    88- 

130.  814;  92-447. 
App.   Div.  26-199;    36-585;    40- 

117;     47-34;     48-521;     54-10; 

57-183;    73-409;    03-281:    06- 

210;    110-829;    126-14;    134-6, 

60;  148-106. 
Misc.     10-r>55;     29-308;    88-824; 

36-580;  38-221. 
N.  Y.  Supp.  82-388:  84-761:  36- 

608:    65-796:     61-953:    62-332, 

861:    68-188:    77-»134;    87-674. 

88-565;      104-887;      112-289; 

127-659. 
St.    Rop't.   66-488. 
N.    Y.    Ann.   Cas.   7-145*    158:   8- 

138:  9-254;  10-335. 
1886. 
N.    Y.    104-236;    110-562;    111- 

577;   141-179;   168-B7a 
Hun,    32-474.    481;    37-810;    42- 

205;     43-247:     64-94;     66-280: 

70-479:    83-406;    84-494:    85- 

489:   88-130.    314;   92-447. 
App.    Div.    26-190:    27-179:    36- 

585;     40-117;     47*34:     48-521: 

53-319:   64-19:   57-183:   68-99; 

66-288:    78-409.    590:     76-422; 

76-186.  311:  86-2:  93-281:  96- 

208:    99-205:    109-111;    119- 

829;   12^14;   148-105;    168- 
493. 


662;    80-807,    636;    81-48;    38- 
824;  85-580;  88-221;  41-S05. 

N.  Y.  Supp.  81-878;  32-8^;  — - 
608;  44-196;  56-796.  1066: 
1045;  60-513;  61-131.  958;  __ 
832.  393.  861;  64-252:  02^-676 
68-188;  77-30.' 134:  T«-3ir.,  477 
80-37;  82-949;  86-12;  ST-*r< 
88-565 ;  99-1074 ;  f»K-67S 
104-887;  112-289;  1X8-707; 
127-659;   138-537. 

St.  Rep'r.  56-433. 

N.   Y.   Ann.   Cas.   7-145.    153:  8- 
138;  9-254;  10-335. 
1836ft. 

App.    Div.   152-84. 

N.  Y.  Supp.  184-59;  186-654. 
1887. 

N.  Y.  105-488;  138-177;  !••. 
161. 

Hun,  50-448;  69-164. 

App.  Div.  9-166:  37-323:  39- 
402;  50-81:  51-77;  68-276:  73- 
601;  78-367;  79-66;  96-266; 
110-165;  182-788:  140-633. 

Misc.  8-149:  17-651;  23-36S; 
27-107:  36-641. 

N.  Y.  Supp.  61-318;  56-280:  63- 
440:  64-518;  76-258;  79-101(1 
1102;  122-620. 

N.  Y.  Ann.  Cas.  1-42. 
1888. 

N.  Y.  1-598. 

App.  Dlv.  72-601. 

N.  T.  Supp.  76-25& 
1889. 

Hun.  77-248;  89-581. 

App.  Div.  72-601. 

N.  Y.  Supp.  28-472;  56-280;  76- 
258;  110-1089. 
1840. 

App.  Div.  72-601. 

N.  Y.  Supp.  76-258. 
1841. 

Hun,  60-448. 

App.  Div.  51-77;  72-601;   110- 
165. 

Misc.  36-35. 

N.  Y.  Supp.  72-52;  76.25& 
1842. 

N.  Y.  8-281;  68-441. 

App.  DiT.«72-601. 

N.  Y.  Supp.  76-258. 

1843. 

N.    Y.    199-160. 

App.   Div.   138-76,  91;    14O-630: 

141-907. 
N.  Y.   Supp.  125-082;  126-439. 
1844. 
N.  Y.  63-488;  149-66;  199-160. 
Hun,  63-336. 
App.     Dlv.     ;iO-5S):    46-514:    66- 

3fW:    66-92;    72-601;    112-243; 

131-366. 
Misc.  26-134;  27-106;  86-*87. 
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^ 


N.  Y.  Supp.   ^7-616;   72-44;  76- 

258;  115-289. 
St  Rep'r.  12*714;  29-104. 
Snbd.  1. 

St.  Rep'r.  4&*a70. 
Solid*  2* 

Hud,  89*213;  46-654;   03-342. 

Dem.  4-104. 
1845. 

App.  DIv.  -72-601. 

N.  Y'        


72-601 ;  110« 


-«.^      S^PP-  76-258. 

fltiD,   63-344;   79-486;   88-427. 
App.  DIv.  60-82;  72-601. 
JV.  Y.  Supp.  63-440;  76-258. 
1847. 
Hun,  79-487. 
App.  Dlr.  72-601. 
Misc.  41-318. 
N.  Y.  Supp.  76-258. 
1848. 
N.  Y.  63-438:  134-133. 
Hun,  48-52:   63-336:  88-427. 
App.  DIv.  60-866 ;  72-601 ;  llO- 

m;  112-243. 
MIso.  30-305. 
N.  T.  Supp.  68-586;  76-258;  96- 

'279 
St.   Rep'r.  15-714;  29-104. 
Bnbd.  2. 
Hun,  73-432. 
Abb.  N.  C.  18-147. 
IS49. 
N.  Y.  178-412. 
Hun,  79-487. 
App.  Diy.  60-866 

165;  112-243. 
Misc.  80-305. 

N.  Y.  Supp.  63-585;  76-258. 
860. 

Hun,  63-336;  79-487. 
App.  Div.  72-601. 
N.  Y.  Supp.  76-25& 

App.  Dlv.  72-601. 

N.  T.  Supp.  76-268. 

iQ2. 

N.   Y.    124-349. 

Han.  8T-220. 

App.      Div.      72-601;     112-245: 

119-699;    140-682. 
Ikllsc.    17-650 
N.     Y.     Supp.'    76-258;    98-279: 

1O4-290. 
>Iv.    Proc.   7-100. 
53. 

Inn,   70-487:  87-220. 
Kpp.   Dlv.  72-601:  135-416. 
"jr.    Y.    Supp.   76-258;   119-921. 
t.    Rep'r.    12-718. 

run.    79-486. 

Lpp.     Dlv.    34-59;    72-601;    112- 
245;    140-631. 
[Jsc.    42-335;  52-208. 
.    Y.   Supp.  76-25a 
Iv.    Froc.   7-100. 

tOV0 


1655. 

App.  Dlv.  72*401. 

N.  Y.  Supp.  76i^5& 
1S66. 

App.  Dlv.  72-601. 

N.  Y.  Supp.  76-258. 

Paige,  5-&;  9-28. 
1857. 

App.  Div.  72-601. 

N.  Y.  Supp.  76-258. 
1858. 

App.  Dlv.  72-601. 

N.  Y.  Supp.  76-258. 
I860. 

N.  Y.   178-404;  199-161. 

App.  Dlv.  50-366 ;  72-601 ;  110- 
166;  112-243,  245:  132-788. 

MlBC.     8-409;      17-651;     27-107: 
BO-805. 

N.    Y.    Supp.    63-585;   64-4;    76- 
258;  122-620. 
1861 

N.  Y.  94*5afr;  112«118. 
UuD,  28-242;  46-234;  47»7;  78- 
143. 


App.  Dlv.   47.125:  61-31:  80-78. 

MlBC.  63-171 ;  64-608 :  75-434. 

N.     Y.     Snpp.     70-253;    80-410; 
114-615;   186-515. 

St.   Rep'r.   34-951;  49-293. 

Abb.  N.  C.  17-332. 

Dem.  4-58. 
Snbd.  1. 

N.   Y.  84-643;  94-585. 

App.  Dlv.  61-31;  80-75. 

St.   Rc^p'r.  46-859. 

Civ.  Proc.  5-87. 
1862. 

Misc.  61-206;  64-608. 
1863  '— '^^ 

Misc.  61-208;  64-608. 
1864.  -'^•w 

Misc.  64-603. 
1866. 

N.  Y.  189-^0;  161-176;  171-176. 

Hun.  76-5^. 

App.    Dlv.    53-106;    70-523;    74- 

567;  104-325;  131-876. 
Misc.      14-65:     19-887:     25-461; 

30-2;   31-423;  36-478:   39-717; 

51-548;  61-208;  64-698;  75- 

N.   Y.'Snpp.  44-353:  55-644;  61- 
430;    65-570:    78-808:    75-373; 
77-748  :  116-304  ;  135-515. 
Abb.  N.  C.  17-828. 
Redf.  5-376. 
Dem.  6-31.  361. 
Connoly,  2-212. 
N.  Y.  Ann.  Caa.  10-440. 
1866. 

N.^Y.    108-256,    266;    112-104; 

139-210 :  201^-236. 
Hnn,  41-366:  47-63,  66:  48-534; 

50-2.^6;   63-71:   81-223. 
App.    Dlv.  9-35:  45-532:  76-205; 

101-124J    123-189;    124-703; 

131-270;  144-23. 


N0TB8. 


Misc.    8-392:    24-626;    27-429; 

68-607 :  e4-608. 
N.  Y.  Supp.  30-677;  54-127;  81- 

448;    91-937;    118-629;    196- 

43;   128-1020. 
St.  Rep'r.   16-26. 
1867. 
N.   y.   108-255;   112-104. 
Hun.  48-534;  81-228. 
App.   Dlv.  d*85;  63-31. 
MIbc.   8-302;  64-603. 
N.     Y.     Supp.     30-677;     70-252; 

114-615;  121-590.  039. 
I860. 

App.  DlT.  1B5.1«6. 
Misc.  80-718. 
1870. 

App.  Dlv.  26-124  ;  47-472  ;  108- 

251 ;    S7-502  ;    144-686  ;   146- 

68,  706. 
N.  Y.  Supp.  06-740. 
1871. 

N.     Y.    47-290:    08-40;    00-616; 

121-241;      148-684;      104-72; 

100-63.    501;   201-362. 
Hun.     14-355;     16-587;     36-165: 

81-236;  88-171. 
App.    Dlv.  3-280;   8-363;  81-808; 

32-576;     40-406;     42-316:    60- 

277;     71-104;     73-29;     80-345; 

84-218 ;      Ofi.256  ;      107-466  ; 

110-95 ;      113-900;      131-238; 

137-642;  144-540. 
Misc.     46-348:     51-215:     SO-59; 

61-844  ;  62-540  ;  70-521. 
N.  Y.  Supp.  35-583;  69-708;  70- 

170;    75-728;    76-406;    80-677: 

00-481:       00-748;       113-289; 

116-1016;    127-184;    120-846. 
Civ.  Proc.  14-377;  16-220. 
N.  Y.  Ann.  Cas.  1-397;  8-196:  O- 

461. 
Week.  Dig.  26-256. 
1872. 
N.  Y.  6-236:  10-369;  32-258:  66- 

30;  74-437;  104-72. 
Hun,  01-189. 

App.  Dlv.  1U7-466:  136-422. 
Misc.  62-540;  70-521. 
N.    Y.    Supp.    76-728;    116-1016; 

119-994. 

App.  Dlv.  40-406;  71-104. 
Civ.  Proc.  14-146. 
1873. 
N.  Y.  6-236:  10-369:  36-361:48- 

88:    61-338;    66-879;    67-542; 

104-78. 
Hun.    12-306;    13-273;   68-322. 
App.     Dlv.     107-466;     113-900: 

137-642. 
Misc.    61-215;    62-540;    79-621. 
N.     Y.    Supp.     76-728;     0O-481 ; 

00-748;  115-1016, 
App.    Dlv.    40-406;    71-104;    08- 

N.  Y.*  Ann.  Cas.  4-351. 


1874. 

N.  y.  166-129. 

App.  Dlv.  40-406 ;  T1-104  ;  16T- 
466;    187-642. 

Misc.  62-540:  70-521. 

N.  Y.  Supp.  76-728;    11S-101& 

N.  Y.  Ann.  Cas.  4-351. 

Barb.  6-481;  10-598. 
1876. 

App.  Dlv.  71-104;  107-466. 

Misc.  62-540 :  70-521. 

N.  Y.  Supp.  75-728;   llS-1016. 

N.  Y.  Ann.  Cas.  4-351. 
1876. 

App.    Dlv.     8-363:    8S-318:     46- 
406  ;  71-104  ;  107-466. 

Misc.  62-540 :  70-521. 

N.  Y.  Supp.  76-728;  116-1016. 

Civ.  Proc.  14-377. 
1877. 

N.  Y.  18-488. 

App.    Dlv.    38-126;    4O-406;    71- 
104 ;  107-466. 

Misc.  62-540:  70-521. 

N.  Y.  Supp.  66-545;  78-28:  116- 
1016. 

How.   12-457;  17-81. 

Barb.   68-625. 

N.  Y.  Ann.  Cas.  1-153. 
1878. 

App.  Dlv.  40-406 ;  71-104  ;  107- 

466. 
Misc.  62-540:  70-521. 
N.  Y.  Supp.  76-728;  115-1016. 
How.  Pr.  12-457. 
1870. 
N.    Y.    186-259;    194-72;    SOl- 

862. 
Hun,  27-44;  34-157;  48-577:60- 

480. 
App. '  Dlv.    16-341;    24-555:    40- 

400;   41-380,   588;    64-171;    60- 

94,277;  71-104;  84-218;  lOT- 

466;  113-900;  144-551. 
Misc.  61-210:   62-540.  T»-52i, 
N.  Y.  Supp.  40-981:  6O-708:  70- 

170;     76-728;     00-748;      100- 

990;  116-1016. 
N.  Y.  Ann.  Cas.  1-897;  T-2S8. 
1880. 

N.  Y.  66-621. 
Hun.  16-235. 
App.   Dlv.  48-96. 
Misc.  6-532. 
1881. 
How.  28-1. 
Wend.  11-28. 
Misc.  39-749. 
1882. 

N.  Y.  Supp.  79-808. 
1883. 

N.  y.  11-61. 

1884. 

App.   Dlv.  48-9S. 
1886. 

App.  Dlv.   48-96. 


1080 


NOTES. 


1 


188(1. 

App.  DiT.  48*86. 
1887. 

App.  D[T.  48-95*  81-304. 
N.  Y.  Supp.  80-92i. 
1888. 
N.  Y.  9-176:   00-599;   68-402; 

182-369. 
App.  DlT.  43-95,  108:  81-304;  89- 

Misc.  6-n32:   34-585. 
N.  T.  Siipp.  50-529:  SO-OSM. 
Daly.  7-840. 
1890. 


ApD.  DIv.  48^;^  89-6» 


Supp.  59-529. 
1891. 
K  Y.  108-588. 
Misc.  8-587;  18-71. 
1892. 
N.  T.  56-599. 
Misc.  13-72. 
Barb.  46-287. 
1898. 
N.  Y.  2-182. 
Hud.  58-243. 

App.  DIv.  44-463 ;  61-447. 
N.  Y.  Supp.  01-33:  70-679. 
N.  Y.  Super.  59-481. 
1894. 

Biirb.  39-289. 
Johns.  6-101. 
1896. 

N.   Y.  50-176. 
N.  Y.  Supp.  88-1004. 
189T. 
Htm,  84-112. 
App.  DIv.  01-447;  75-127. 
Misc.  40-80. 
N.  Y.  Supp.  T9-670;  77-410;  92- 

122. 
ClT.   Proc.  7-406. 
Abb.    N.    C.   15-231.  462;  29-114. 
Barb.   23-137. 
Week.   Dig.  14-362. 
89S« 

Hao,    14-263;   64-610. 
N.   Y.   Supp.  184-913. 


N.    Y.    37-108. 
App.    DIv.   90-428. 
MJsc.    10-134. 
N.    Y.    Supp.  86-415. 
KIO 

App.    Div.    15-209:   186-629. 
N.    Y.    Supp.   121-380. 
N.   Y.   Ann.  Cas.  4-174. 

N.    y.    Supp.  121-380. 

App.     DIv.    136-629. 

(MS. 

<J,  Y.  :l»-482:  28-465;  24-181; 
3S-352:  98-528;  99-258:  10«- 
166:  110-504:  J 17-542;  142- 
203:  161-96:  164-58,  14.-; 
t  Oe-203 :  1 82-.W3 ;  188-897 ; 
lOT-310;    204-189. 


Han,    46-688;    49*595;    7»*1B2; 
78-577;  88-307. 

App.   DIv.  8-510;  11-165;  12-31, 

156,    524;    18-170;    14-51;    21- 

815;    22-622;    28-185;    24-118; 

26-124:     45-300;     62-76;     55- 

11;    67-164,    212;    66-170;    66- 

484;    78-363:    79-254;    80-343: 

88-342;  84-550;  88-252;  89- 

252;  91-584;  94-35:  95-150;  98- 

169,   878.   382 ;   99-604 ;    102- 

507;     lOh-430;     109-612,     79^; 

112-143,  356,  T44  ;  113-70,  73, 

00.    109:    121-128,    714;    122- 

589,    817;    125-301;    124-352; 

128-544 :      130-387 ;      131  -445. 

832;    186-329;    187-408;    189- 

.     449;     142-54;     144-92,     685; 

146-68;     162-84,    742;     163- 

620. 

Misc.  9-355;  1.^-08:  lC-677:  20- 
66:  88-729;  36-123:  42-615; 
60-482;  61-502;  70-341 ;  77- 
330. 

N.  Y.  Supp.  99-571;  47-235;  48- 
36,  940:  50-190;  63-580;  65- 
49:  66-1108:  68-1056;  72-508, 
1053;  78-296;  82-366:  84-1053; 
86-50;  87-67,  625,  906;  90-562; 
92-914;  94-203;  96-244;  97- 
1107;  98-867;  10O-731 ;  107- 
604;  120-1;  124-660;  126- 
880;  128-931.  933;  129-378; 
180-555 ;  131-1:  136-256, 
654;    188-894;    140-559. 

St.   RepT.   37-556. 

Clr.  Proc.  19-391, 

Abb.  N.  C.  20-293:  81-249. 

N.   Y.  Super.   54-146. 

N.  Y.  Ann.  Cas.  1-387;  4-9;  6- 
121;  9-804.  n.,  385. 

Gonnoly,  1-366. 
1908 

N. '  Y.  98-523:  142-203;  197- 
319 ;  201-487 ;  204-139. 

Hun,   49-535;   85-195:   87-411. 

App.  DIv.  12-31:  23-135;  XH- 
124;  45-809;  47-472:  53-44.->; 
84-359;  86-477;  88-252:  89- 
252;  04-35;  J#5-150:  08-382; 
108-2."i0;  121-128.  714:  i:jo- 
387;  137-409;  130-452;  144- 
635,  642;  146-68.;  162-80. 
742. 

Misc.   49-403;    61-320;    70-341. 

N.  Y.  Snpp.  29-571:  34-.^M)-,  4H- 
940;  68-580:  72-936:  81-3.^6: 
87-906;  88-847;  96-740;  lOl- 
275  ;  128-9.31 ;  l29-'378  ;  180- 
555;   140-559. 

Civ.  Proc.  15-347. 

Conooly,  1-865. 

N.  Y.  Ann.  Cas.  6-121. 
1904. 

N.  Y.  ?)8..'i23:  11O-504;  117-S42: 
142-203;  177-384;  183-407; 
201-487. 
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NOTOB. 


Hfia.  T8«2T8;  87-411;  88-364. 

App.  Dlv.  6-48:  8-510;  23U135; 
96-124;  «l-450;  47-472:  74-14; 
72-1;  73-170,  350;  81-617;  «4- 
358;  85-477;  80-252;  94-35; 
08-860 ;  0O-185 ;  108-251 ; 
181-12B.  714;  iaa-568;  130- 
«87;  144-635;  168-742. 

Misc.    13-98;   16-677;  86-703. 

N.  Y.  Sunp.  34-359;  52-836;  63- 
580 ;  65-1123  ;  76-748, 772 ;  81- 
356;  87-906;  106-463;  107- 
401 ;  114-893 ;  120-878 ;  140- 
559. 

N.  y.Ann.  Ca«.  1-387. 
1005. 

N.  Y.  62-.389;  142-203. 

Add.    Dlv.    26-124:    47-472;    80- 
%2;    108-250;    121-128.   714 ; 
144-6;$5;   146-68;   152-742. 

N.  Y.  Supp.  05-740 ;  140-559. 

Abb,  N.  C.  31-249. 
IDOil. 

N.  Y.  60-122;  188-517:  165-284. 

Hun.  96-170. 


App.  Dlv.  187-408. 
Misc. 


,..  23-411;  36-15. 
N.   Y.   Supp.  35-736;  72-39. 
1007. 

N    T    166-S98. 

Hun,'  45-120;   62-553:  70-380. 

App,  Dlv.  8-453;  17-617;  32-589; 

36-272;  44-304:  40-37:  83-474; 

01-99;  110-13:  150-918. 
Misc.  31-390;  42-7C;  45-166. 
N.    Y.    Supp.   55-3:   60-640;   64- 

283;   «aB-401;  96-1042;   130- 

325. 
1008* 

N.  Y.  24-20;  166-203. 

Hun.  70-361. 

App.  Dlv.  44-304;  83-474. 

Misc.  45-166.  ^     ^.w.  «-. 

N.  Y,  Supp.  66-640;  180-325. 

lOlS* 

NrY.  112-626;  152-60;  186-406. 

Hun.  20-253;  41-162;  65-863. 

App.  Dlv.  17-247;  30-239;  64- 
*J§7:  117-288;  126-774;  132- 
277:   137-191;   130-420. 

Misc.  27-590;  30-625:  33-691:  40- 
94;  46-152;  50-329;  51-429. 

N.  y.  Supp.  33-712:  45-587;  51- 
801;  i&-849;  68-209;  93- 
1101;  OH-684;  100-401;  111- 
116;   117-26;   121-1048;   124- 

Bt.  Itep'r.  8-262;  80-287;  47-781; 

67-582. 
Civ.   Proc.   14-808. 
Abb.   N.  C.   18-149;  20-151. 
How.  57-255. 

N.   Y.   Ann.  Cns.  5-306;  6-198. 
flnbd.  2. 

N.  Y.   148-671.      ^   ^^ 
N.  Y.  Ann.  Cas.  1-22. 


Snbd.  8. 

N.  Y.  62-405. 
Hun.  80-164. 
App.  Dlv.  88-160. 
Misc.  18-507. 
Abb.  N.  C.  15-482. 
Week.  Dlff.  17-289. 
1914. 

App.  Dtr.  86-42a 
Misc.   64-454. 
N.  Y.  Supp.  64-810; 
St.  Rep'r.  16-811.   ^^ 
N.  Y.   Ann.  Cas.  6-205. 
1915. 
N.    Y.   8-148;   T3-292:  XaBl-531. 
Hun.   37-588;   40-316. 
App.  Div.  46-567;  72-60 ;    H»- 

404;    112-501;    118-243;    129- 

64. 
Misc.  18-72 ;  62-86 ;  65-17  ;  T8- 

280. 
N.  Y.  Suop.  «1-I0f7;  76-336:^85- 

224;    98-382;    116-259;    119- 

344  ;  136-947. 
1016. 

Hun.  16-fi61;  61-80. 
1017. 
N.    Y.    64-437;   194-155:    136-454. 
Hun.    16-555;    18-47;   20-16S. 
App.  Dlv.  86-124;  80-691. 
Misc.     26-657;     27-502;  ^28-255; 

31-504;    82-677;    30-98 ;    •«- 

573 
N.  Y.'Supp.  27-285;  46-383:  47- 

650;    66-385;    58-341:     59-148: 

66-382  ;  78-900 ;  107*310. 

1018. 

N.    Y.    61-542;   74-284:   130-232: 

1S3-80;  161-853. 
Hun,    25-623;    31-434.    575;    22- 

12;     54-614;     71*477:     H2-576; 

92-431. 
App.    Div.    13-225;    82-226:    36- 

51;  58-280. 
Misc.  6-208;  14-503;  20-182.  216; 

27-529;   80-720;  88-38;    85-73L 

291 
N.  Y.'  Supp.  81-737:  56-188:  •»• 

412;  64-596;  71-241.  768. 
Civ.  Proc.  14.^126. 
Abb.  N.  C.  21-89. 
1010. 

N.  Y.  100-178,  192,  196,  197. 
App.    Dlv.    76-145;    82-457:    84- 

^0:  07-18«;   90.*482;   112-219: 

131-832;   149-164v 
Misc.     44-490:     54-28,«?:     S7-09; 

60-75;    66-221;    67-246;    68- 

532 
N.  Y.  Supp.  77-373  :  81-835  ;  82- 
($34  ;   k9-856  ;    104-109  ;    107- 
302;  111-745;  124-968;  184- 

1048. 
N.  Y.  Aao.  Cas.  6-180. 

N.  Y.  100-178»  192,  196. 
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Add.  DlT.  18-226;  Si-226;  113- 

219 
.N.  Y.*Ann.  Caa.  6-18a 
1921. 

M.  Y.  74*234 ;  188-92 ;  100-178, 

102,  196. 
£[uD    12—491. 
App*  Div.  18-225;  82-226;   112- 

219 
Misc.*  30-720;  06-221. 
N.  Y.  ,Supp.  64-596. 
N.  Y.  Ann.  Cas.  6-180. 
1922. 

IS.  Y.  183-92,  286  ;  1»0-178,  192, 

196. 
App.   Dlv.   18-225;  82-226;  112- 

219 
MlRc'  66-221. 
N.  Y.  Supp.  82-978. 
Abb.  N.  C.  29-334. 
Keyes,  8-562. 
N.  Y.  Ann.  Cas.  6-130. 
:i028. 

N.  Y.  190-178,  192,  196. 

App.  Dlv.   18-225;  82-226;  112- 

Misc.' 27-629. 

N.    Y.    Supp.   6^-412;   116-781. 

N.  Y.  Ann.  Cas.  6-130. 
1924. 

N.  Y.  190-178,  102,  196. 

App.  Div.  18-225;  82-226;  112- 
219. 

N.  Y.*  Ann.  Cas.  6-180. 
1926. 

N.  Y.  125-280;  126-342;  ISO- 
394;  152-366:  100-377;  171- 
403;  175-432;  177-509;  193- 
841;  198-411;  204-9;  208- 
84  '   206-494. 

Hun,* 84-143;  60-32;  65-210;  71- 
422,  542;  74-8;  82-00;  89-271. 

App.  Div.  3-185;  10-549;  19-894; 
21-155;  23-129;  24-74;  25-337: 
2€l-141;  38-6;  34-198:  40-83: 
50-26;  56-41;  68-119,  536;  07- 
868;  68-233;  69-177;  76-406; 
83-107.  118;  90-461;  102-338, 
340;  104-54;  112-607;  113- 
534;  117-666;  134-272;  140- 
606;  152-858;  166-31. 

Mlac.  6-407;  25-548:  26-226;  80- 
496;  38-105;  42-629;  48- 
83;  57-368;  60-424;  67-214, 
300;  70-317;  76-345. 

N.  Y.  Supp.  44-767;  47-402;  49- 
1088;  64-479.  480;  56-841:  67- 
632;  61-570:  68-659:  67-27;  68- 
161,  651:  73-1003;  74-813:  78- 
779  ;  89-112  ;  92-484  ;  93-349  ; 
95-81 :  122-032 ;  135-8H5 ; 
127-756;  188-129:  136-384. 
1926. 

N.  Y.  11-376,  390:  12-52:  72-583. 

Hiin,   68-284:  74-345:  87-510. 

App.  Div.  25-93;  47-119;  76- 
361;  88-586. 


Misc.  80-566;  68«140. 

N.  Y.  Supp.  84-286;  48-882;  63- 
1027;  8i^l93. 
1927. 

N.  Y,  107-225. 

Hun.  87-510. 

App.  Div.  47-119;  88-68a 

M18C.  80-666;  66-140. 

N.    Y.    Supp.    68-1027;    85-193; 
123-273. 
1928 

App.  Dlv.  47-110;  76-361. 

N.  Y.   Supp.  84-286. 
1929. 

N.  Y.  107-225. 

App.  Dlv.  47-119. 

Afisc.  66-140. 

N.    Y.    Supp.    63-1027;    123-273. 
1930. 

N.  Y.   10-164;  72-588;  156-136; 
187-8;   200-147. 

Hun,  29-44. 

App.  Dtv.  87-6;  88-586. 

Misc.  80-566. 

N.  Y.   Supp.  68-1027;  85-198. 
1931. 

N.  Y.  75-316;   147-226;  114-818. 

Hun,  78-429;  87-510. 

App.    Div.   87-4. 

Misc.  60-140. 
1932. 

N.   Y.   121-194;  141-188. 

Hun,   3-706;   8-313;   16-625;  87- 
808 

App.   Dfv.  1-617;  7-169. 

Misc.  19-171:  24-645:  26-146:  35- 
329;  80-329.  408;  79-615. 

N.     Y.    Supp.    66-805 ;    69-533 ; 
1O8-1044. 

N.  Y.   Super.  69-320- 
1933. 

N.   Y.  4-514;    141-138. 

Hun.   19-569 ;   37-303. 
App.  Div.    l-yl7;    62-531;    84- 
564;    117-291. 

Misc.     19-171;     86-320;     60-329. 
408;  68-234;  62-256. 

N.  Y.  Supp.  44-194;  66-805:  66- 
478;  82-481;  98-684. 
1934. 

N.   Y.   141-188. 

App.   Div.   1-517. 

Misc.     19-171;     86-329;     60-329, 
408. 
1036. 

N.   Y.   141-138. 

App.   Div.   1-517. 

Misc.     19-171;     85-329;     50-329, 
408. 

N.   Y.    Supp.  44-194. 
10.30. 

Misc.   19-171;   56-829. 
1937. 

N.  Y.  4-514:  51-1:  92-.nsi;  103- 
274:   121-277;   191-448. 

Hun,  22-228. 
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Add.  Div.  63«580;  84-564;  117« 


Misc.   20-413;  27-208;   6Qr.%20. 
N.     Y.     Supp.     82-841;     08-684; 
102-317. 
1088. 

App.  DIv.  K2-530;  117*286. 
Misc.  20-418;  60-329. 
N.  Y.   Supp.   102-317. 
1030. 

Hud,  10-184. 

App.  Dlv.  84-664 ;  117-286, 
Misc.  27-208;  60-329. 
N.    Y.    Supp.    82-841;    102-317. 
1040. 
App*.    DIv.   117-288. 
Misc.  50-329. 
1041* 
App.    Div.   117-288. 
Miac.  60-S29. 
1043. 

Hun,  78-4. 
Misc.  86-864. 
104G. 

App.   Div.  65-467. 
Misc.   37-510;  4U-6S4  ;  68-611. 
N.  Y.  Supp.  T8-67;  88-71. 
Abb.  N.  C.  24-400. 
1047. 

App.    Div.   04-615;  13)2-851. 
Misc.   36-462. 
N.    Y.    Supp.   72-201. 
1048. 

N.  Y.  67-161;  128-130;  168-384. 
Hun,  34-163;  88-237;  46-394:  OO- 

148. 
App.    Div.    8-468;    4a-598 ;    76- 
408:    118-179,    622;    110-419; 
127-603:    130-C27:    134-56.   (59, 
72;    135-183;    140-613.    620. 
Misc.     10-673;     26-148;    37-521; 
4:i-185;   53-350;    54-131;   62- 
92  *   67-580. 
N.    Y.    Supp.   44-42;  56-784;  76- 
1076;   t8-779;   103-146,  465; 
104-44T;     105-844:     114-401; 
115-393;      118-712;      120-41; 
124-782  ;    125-1045  ;    136-273. 
St     Hpp'r.  48-607. 
Civ.  Proc.  6-410. 
•    Abl).    X.   C.    22-211. 

N.   Y.  Ann.  Cas.  4-360. 
Snbd.  1. 

X.   Y.   56-525;   122-197. 

Hun,  78-545. 

App.  Div.  32-51;  106-565;118- 

179;    130-627;    140-617. 
N.   Y.   Supp.  20-619;  62-281. 
Abb.   N.   C.  27-261. 
Sabd.  2. 

App.  Div.   130-627. 
Misc.   78-06. 
Snbd.  3. 

N.  Y.  06-317;  141-236. 
ITiin.   25-16;    27-.'»29:   30-322. 
App.    Div.    130-027. 


Miso.  10-249. 

N.  Y.  Supp.  138-603. 
St.   Ilep'r.  62-318. 
Snbd.  4. 

App.    Div.    180-627;     14O-620. 
1040. 

N.    Y.    56-525;    67-161:    128-12a 

Hun,    15-204;   16-219. 

App.   Div.  8-468;   110-420, 

N,    Y.    Supp.    104-447;    105-844: 
118-712. 

Misc.  6;j-470;  54-131. 
1050. 

N.  Y.  36-560;  40-511;  B7-16L 

App.   Div.  33-270. 

Keyes,  2-111. 

N.  Y.  Supp.  118-712, 

N.  Y.  Ann.  Cas.  6-260. 
1051. 

N.  Y.  78-585. 

N.  Y.  Supp.  118-712. 
1062. 

N.  Y.  Supp.  118-712. 

How.  Pr.  11-418. 

IJnrb.  26-487. 
1068. 

N.   Y.  101-589. 

Hun,  82-612. 

N.  Y.  Supp.   118-712. 
1064. 

App.  Div.  110-422. 

Misc.  43-188;  54-132. 

N.  Y.  Supp.   118-712. 
1056. 

App.  Div.  6-415;  130-628;  135- 
184. 

X.  Y.  Supp.  118-712;  Ia4»-4L 
1056. 

X.   Y.   128-120. 

App.  DIv.  8-460. 

K.   Y.  Supp.   118-712. 
1057. 

N.  Y.  O-340. 

Hun,  O-708. 

App.   Div.   123-37. 

N.  Y.  Supp.  107-868. 
1058. 

Misc.  86-717. 

N.  y.  Aun.  Cas.  6-260. 
1061. 

X.  Y.  30-506. 

App.    Div.    137-865. 

N.    Y.    Supp.    122-852. 
1062. 

Hun.  58-243:  63-211. 

App.    Div.    52-595:    114-22S. 

nT  Y.  Supp.   100-81. 
1065. 

X.  Y.  67-585. 
1O06. 

X.   Y.   37-586:  60-88. 

Hun,   7-114:  40-107. 

104IM. 

X.  Y.  6.^-202:  12-522;  1*4-301; 

207-2.">. 
Ilun,   54-438;    58-243. 
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NOTES. 


x\pp.  Dlv.  3T-121 ;  147-6G9. 
N.    Y.   Supp.  65-1130. 

i»7r. 

N.   Y.   130-471. 
1083. 

N.  Y.  2T-45:  40-125:  52-576;  55- 
525:    62-18C;   80-117;    101-539. 
Hun.   00-148. 
Add.    Dlv.    140-617. 


App.    Dlv.    140-617. 

Misc.    10-673;    67-578. 

N.   T,   Supp.   124-782:   125-1045 
10S4. 

Hud.  40-316. 

App.   Dlv.   30-96;  44-463. 

Misc.   87-521. 

N.  Y.  Supp.  75-1076. 
1985. 

N.  Y.  52-576. 
1086. 

N.  Y.  Supp.   104-447. 

App.      Dlv.     51-147;     118-179 
110-419. 

Misc.   54-132. 

^iiJX-  ^^^'  2-296. 
lOOO. 

App.  Dlv.  127-647. 
1901. 

Misc.  8-158;  34-25.  84. 

N.   Y.  Supp.  29-329;  69-451. 

Civ.  Proc.  23-419. 
1992. 

App.   Dlv.  127-909. 

Misc.   57-31. 

N.  Y.  Supp.  107-1020. 

Civ.  Proc.  6-297. 
1993. 

N.   Y.   129-360. 

App.  Dlv.  85-412. 
1994. 

^PP.  Dlv.  48-560;  85-409. 
Mlsc    35-670;  44U134;  5N-.30r». 

loV.3?i?^-     '*^-^^7'     ''2--50; 
1995. 

Misc.  29-55. 

N.  Y.  Supp.  61-961. 

N.  Y.   135-522. 

^^^■^^^:'^-  ^"°=  ^ 

Misc.  02-315. 

N.  Y.  Supp.  85-103;  114-1077. 
1998 

N.  Y.  Supp.  82-401. 
1099. 

Civ.   Proc.    15-19.  879. 
2000. 

Misc.   57-34. 

N.  Y.  Supp.  107-1020. 
2003. 

Civ.  Proc.  15-19. 
2004. 

Civ.   Proc.   15-19. 

Misc.   57-35. 

N.  Y.  Supp.  107-1020. 


2005. 

II  un.  64-376;  76-120. 

Misc.  8-153. 
2006. 

Misc.    57-35. 
^  N.  Y.  Supp.  107-1020. 

N.  Y.  Supp.  107-949. 

App.  Dlv.   123-274. 
2008. 

N.  Y.  183-476. 

Misc.  14-83. 
'^11. 

N.  Y.  188-476. 

N.  Y.  Supp.  35-237. 
2015. 

N.  Y.  122-288;  187-418. 

Hun,   88-260. 

App.    Dlv.    31-122;    57-143     884- 
75-365;     77-149;    86-:^;    1^* 

^^171;    139-472.  '      ^^ 

MJsc.  13-G78. 

N.     Y.     Supp.     68-279;     78-175- 
1026;  lli-209.  ' 

Abb.  N.  C.  29-183. 
2010. 

N.  Y.  138-210. 

Hun,  84-169. 

App.  Div.  23-384;  75-365:  86-12 

ftM.k     ^^»-499;     11^52 :' 
161-562. 

Misc.    14-617;    27-458. 

Civ.   Proc.   11-180. 

Week.   Dig    22-565. 
Snbd.  2. 

Hun.   32-537:   38-282:  88-260. 

App.  Dlv.  28-386 ;  152-369. 
30J  7. 

N.   Y.   135-81. 

Hun,  59-323. 

^^^i?;o  "^^Iw  2?."^®^'    47-385:    68. 
.to;     75-305:     129-499:     133- 

x*.^^^^^'^-'^77    782. 

Misc.    19-678;    29-455;    71-364. 

N.  Y.  Supp.  61-1093;  62-211;  74- 
70;  78-175. 

St.  Rep'r.  86-750. 

Abb.   N.   C.  29-177. 
Snbd.  8. 

Hun.  46-409. 
2018. 

App.  Div.  75-366;  129-499. 
N.  Y.  Supp.  78-176. 
2019. 

N.  Y.  89-460;  186-172;  187-418. 
App.     Dlv.    47-387:    57.L'il;    75- 

§55;     86-12;     129-499;     150- 

552;   151-562. 
Misc.  20-456;  57-84. 
N.  Y.  Supp.  61-1093;  78-176;  83- 

245:   107-1020. 
Civ.    Pror.   6-299. 

How.   59-287.  • 
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Sobd.  !• 

App.  DiT.  81-12B. 
Snba.  6. 

N.  Y.  lTO-68. 
2020. 

App.    DIv.    47-384;   75-365;   94- 

402;  1*50-552.  . 

Misc.  67-a2.  „„  „.„ 

N.    Y.    Supp.    78-176;    88-843; 
107-1020. 

App.  Dlv.  75-386;  04-408. 
N.  Y.  Supp.  78-X75. 
2022. 

App.  Dlv.  75-366;  94-408. 
Misc.  8-153. 
N.  Y.  Supp.  78-176. 
2028. 
App.  Dlv.  75-365. 
N.  Y.  Supp.  78-176. 
2024. 

App.  Dlv.  75-366. 
MlBc.  57-38. 
N.  Y.  Supp.  78-176. 
2026. 

App.  Dlv.  75-866. 
N.  Y.  Supp.  78-176. 
2026. 

N.  Y.   186-173.  

App.    Dlv.    47-385;    57-142,    181; 

75-365. 
Misc.   8-153;  29-455. 
N.  Y.  Supp.  29-329;  «1-101H;  «2- 
208;  78-175. 
Sabd.    1. 

N.  Y.  Supp.  68-201. 
2027. 

App.  Dlv.  75-366.     _ 
jftsc.  19.678;  57-86. 
«.  Y.  Supp.  78-175;  107-1020. 
2028. 

App.  Dlv.  31-122;  76-365;  127- 

009. 
Misc.  10-678 ;  57-40. 
N.  Y.  Supp.  *8-176 ;  107-1020. 
2029. 

Div.  76-365. 
Supp.  78-175. 


Misc.    37-635 


68-308 

7S-1D40;  f«3- 


313. 


App. 
N,  Y. 
2030. 

App. 


Dlv.  75-365. 
Nr  Y.  Supp.  78-175. 
20.'}1. 

N.  Y.  100-20;  111-584. 
Hun,    81-341;   86-78.  ^^  ^_ 

App.  Dlv.  6-417;  31-123;  57-148; 
%-366;        79-136;        129-64; 
139-500;     140-479. 
Misc.    82-218 ;    72-425 
N.   Y.  SuDp.  65-717:  68-59;  78- 
175;   79-1040;    113-504;    125- 
483;  131-349. 
ITow.  67-111. 
2032. 

N.  Y.  97-212. 
Hun.  25-307,  500:  92-379. 
Aop.    Div.    57-148:    79-1 35-    85- 
194;    86-12;    183-185;    150- 
549;    151-562.  ^^^ 


N.  Y.  Supp.  76-286;  7S-] 
136.    2^5;    117-^24;     : 
124-1074:   136-854. 
Civ.    Proc.    11-180;    13-214. 
How.   N.   S.   1-135. 
Snbd.  1. 

Hun.  84-466. 
Snbd.  2. 

N.   Y.   100-20;  128-185. 
Hun,    34-393,    465;    81-341: 

261;  92-477. 
App.    Div.   6-421;   28-386; 

601  \   160-549.  555. 
Misc.    24-532;    71-353. 
N.    Y.    Supp.   34-734 ;    128-610. 
Civ.    Proc.   7-409. 
Abb.   N.   C.   15-463. 
Subd.  3. 

Hun,  32-594. 
Misc.  8-15a  166. 
Subd.  4. 

App.   Dlv.   121-314. 

N.  Y,  100-20;  ^42-630; 

18^-27. 
Hun.    25-307;    84-393,    465; 
44;  64-455. 

App.   Dlv.  6-421;  57-148. 
Misc.  24-582. 

N.  Y.  Supp.  88-186. 

St.  Rep'r.  46-598. 

Civ.  Proc.  9-406;  18-318. 

How.  N.  S.  1-135. 
Snbd.  1. 

N.    Y.    100-23. 

Han,  48-690. 
Snbd.  3. 

Hun,    25-590. 

St.  Bep*r.  46-577. 
Snbd.  4. 

Hun.   25-590;  48-690. 

App.  Dlv.  85-194. 
Snbd.  5. 

Hun,  48-690. 
Snbd.  6« 

App.  Dlv.  84-688;  85-194. 
2034. 

N.  Y.  100-20;  128-180. 

Hun,  25-587:  64-455;  75-281:  ••• 
379    477 

App. 'dIv.*  6-421:  23-386:  KT-14a 

Misc.  8-166. 

N.   Y.   Supp.   123-686. 

Abb.   N.   C.  15-461. 
2036. 

N.  Y.  207-868. 

App.   Dlv.  57-14a 

Misc.   51-396. 
2036. 

Hun.  50-243.  ^ 

N.  Y.  Supp.   1OO-606. 

Misc.   71-354. 
2037. 

N.  Y.  100-20. 

Hun.  77-96. 
Misc.    65-119. 
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N.  Y.  Supp.  110-825. 

Civ.  Proc.  14-28. 

Or.  Rep.  a-547. 
2038. 

N.  Y.  162-441. 

Hun.  48-166. 

Ml8C.  IM)-610.  _^ 

N.  Y.  Sttim.  61-1005  ;  86-887  ;  »»- 
153;  116-62. 

App.    Dlv.    140-98. 

8t.  R«p'r.  63-086. 

Civ.  Proc.   14-244. 
Subd.  1« 

N.  Y.  111-687. 

Hun,  47-600. 

App.   Div.  38-118. 

Misc.  fl»-435. 
Subd.  2. 

Hun,  41-194. 

App.  DIv.  87-71, 
2089. 

N.  Y.  128-180. 

App.    Div.    6-417;    68-135;    188- 
185;  166*544;  161-261. 

Misc.   88-400;   34-699. 

N,    Y,    Supp.    68-59;    117-524; 
136-467. 

Clv.  Ptoc.  14-28. 

Mls'c.  8-15S;  84-25. 

N.  Y.  Supp.  28-329:  60-451. 
2042. 

App.  Div.  67-161. 
2050. 

Misc.  10-249 ;  74-252. 

N.  Y.  Supp.  133-986. 

Clv.  Proc.  13-193. 
Snbd.  1. 

Anp.   Div.   11-329. 
2061. 

N.  Y.  Supp.  188-938. 
2054. 

Hun,  41-188. 

Cr.  Rep.  4-280. 
2067. 

Hun.   41-188. 

Cr.  Rep.  4-289. 
20.^8. 

N.  Y.  06-381 :  188-440 ;  206-46. 

App.    Div.  6-424;    104-48 ;   120- 

817;   130-472;  160-545. 
N.    Y.    Supp.    03-277;    124-47; 
186-274. 

-jono. 

N.  Y.  ior-eo7. 

App.  Div.  2-103 ;  126-139  ;  146- 

862;  160-779. 
N.  Y.  Supp.  100-681. 
Clv,  Proc.  14-241. 
2060. 

App.     Div.     68-234;      130-472; 

160-916. 
N.  Y.  Supp.  124-47;  186-694. 
Cr.  Rep.  3-457. 
2061. 

A0P,  Div.  160-916. 
41 


2062. 

App.  Div.  160*916. 
2066. 

App.  Div.  31-122;  104-48. 
ST  X  Supp.  114-209. 
2067. 

N.  Y.  142-27a 
Hun,  66-288;  70-562. 
App.   Div.   107-229;   120-98. 
Misc.  31-550. 

N.  Y.  supp.  66-559;  04-1101. 
Civ.  Proc.   15-379. 
N.  Y.  Super.  64-184. 
2068. 

N.   Y.   136-76. 

Hun,  60-479;  68-514. 

App.   DlT.   20-27;    60-288;    126- 

87;   188-561. 
Misc.  61-113. 
N.     Y.     Supp.    46-646;     68-993; 

110-148;    114-307;    128-294. 
Abb.  N.  C.  20-177. 
2060. 

N.  Y.  136-76. 

App.    Dly.    126-87;    188-661. 
N.    Y.    Supp.    110-148;    123-294. 
2070. 
N.   Y.   00-620;   102-95;   188-622; 

140-228,    418;   800-462. 
Hod,     84-584;    47-54»;     66-296; 

70-563;  01-311. 
App.   Div.  6-254;  8-562;   12-506 
537:    20-50.    342;    88-324,    ffi29; 
80-519:     44-400;    48-560;    40- 
124;  62-180:  53-94:  70-43:  86- 
409:    00-94;     107-229;    120- 
98  *   146-664. 
Misc.*    12-469;  '  14-42,    213:     16- 
306;    17-674;    10-673;    27-337: 
38-701;    80-369,    464;    42-117; 
61-75;    60-205. 
N.  Y.  S^ipp.  35-099;  46-727,  898; 
60-708;     62-897;    66-58,     926; 
68-1106;   70-828;  04-1101. 
N.  Y.  Ann.  Cas.  6-355. 
2071. 

App.  Div.  44-401. 
Misc.    64-344. 

N.  Y.  Supp.  60-703;  104-122. 
N.  Y.  Super.  64-184. 
2072. 
Hun,  70-562. 
Clv.  Proc.  10-17K. 
2073. 

Hun,  80-458. 
2074.  4 

Hun,  80-468. 
2075. 

Hun,  60-105;  80--454. 

App.    DIV.   6-28;   106-666;    114- 

171;    188-561. 
N.    Y.     Supp.     04-754;    0O-698; 

123-294. 
Clv.  Proc.  16-379. 
2076. 
N.  Y.  164-289. 
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Dlv.    0-28;    20-9;    38-414. 
288;    «T-446:    T4-217;    lYi 

92*884;  27-ri70. 
Supp.  9&-.69S;  128-294* 
Super.  54-iiH. 
Dig.  il-87. 

4»-2ge. 

Dlv.    6-28:  20-12;  4B-258; 
►2;    188-660. 

Supp.    01-149;    85«438; 
-746. 
pr.  11-403. 

Dlv.  89-92. 
Snpp.   124-740. 

SB7-889. 

Super.  94-184. 
Bupp.  124-740. 

M>-530. 
>Iv.  50-288. 
Supp.  08-908. 

15O-280. 

91-S19. 

Dlv.    24-667;    87-414;   45- 

40^14;    82-875:    74-217: 
00;    7K-d47;    82-571;    113- 

123-278;    120-88;    188- 

180-92. 
13-734;  20-2S,  39;   28-40; 

Supp.  49-760:  01-149,  655; 
46;    78-1051;    79-989;    91- 

1O7-1101;    123-204. 
•oc.  19-416. 
Super.  08-iS6. 

►1*310.      • 

Dlv.    44-453;    74-217;    77- 
78-344;     128-278;    120- 

12-470;  13-734;  20-29;  46- 

Siipp.   35-213:  61-41;   77- 
78-1051 ;     79-989 ;     91- 
107-1 101;  110-148. 
►  r.  8-202. 
5nper.  64-184. 
11-57. 
LDD.  Cas.  0-248. 

94-188, 

[)-479.         # 

V.  74-217  ;  77-500  ;  123- 

120-8S 

3-352:  ■46-182:  61-113. 

Jpp.  77-521:  78-1051;  91- 

107-1101:  110-148. 

7,  113-316. 

U303:  83-230:  194-187. 
r.  39-6;^0:  42-251;  68- 
6-77:  129-81. 


,  Mlsr.   J>-406:  33-352. 

N.    y.    Supp.    08-440.    1101;  8i*- 

^493;  11&-367;  13O-1043. 

How.  04-523. 
2087. 

N.   y.  77-595. 

App.   Dlv.  40-314;  48-432;  113- 

^^^10;    138-562. 

Misc.   73-271. 

N.    Y.    Supp.    123-294;    130-^ 
2Bv88. 

N.   y.   118-101;  161.386l 

Hun,  91-319. 

App.     Div.     9-59;    20-11;    11«- 

850;    139-94. 

^l^J^  13-734;  20-28;  31-560;  SS- 
596. 

X.  Y.  Snpp.  3.%-218:  49-760:  W- 
_681;   121-819;   123-845. 
2089.  ^^ 

N^Y.  Supp.  130-865. 

N.'y,  138-222;  142-278;  181- 
32. 
2091. 

N.  Y.  180-394. 

App.   Dlv.   106-602;   143-531. 
Misc.  68-305. 
N.   Y.   Supp,   109-321. 
2092, 

N.  Y.  184-82. 

^PP-  Div.  112-429;  143-531. 
Mi.se.   32-4. 

N.  Y.   Supp.   00-129;  93-557. 
2093. 

N.  Y.  184-32. 

App-  ^i^\  *46-531 ;  lSO-181. 
Misc.  32-4. 

N.  Y.   Supp.   134-910. 

\\eek.   Dig.  10-894. 
2094. 

N.  y.  184-32. 

App.  Dlv.  61-104;  143-581. 
2096. 

N.  Y.  184-32. 

App.  Div.  146-531. 
2090. 

N.  Y.  184-32. 

App.  Div.  146-531. 
2097. 

App.   Dlv.   66-260. 

Misc.    41-290;    64-81. 

Week.  Dig.  10-894. 

N.    Y.   Supp.    103-1081. 
2099. 

App.  Dlv.  113-316. 

Misc.  41-290.  431. 
2100. 

App.   Dlv.   73-349;  79-24. 

X.  y.  Snpp.  79-905. 

How.   01-514. 
2101. 

App,    Dlv.    120-818. 

X.  Y.  Supp.   106-809. 
2102. 

N.  Y.   180-394. 


10.S8 


NOTBS. 


App.   Div.   iao»818. 
N.  Y.  Supp.  100-809. 
SllO. 

How.  67-124. 
S120. 

N.    y.    48-518;    51-442;    68-547; 

55-600;    68-468;    TI»-682;    85- 

655;      105*199;      106-64,     671; 

110-495;      112-608;      121-561; 

131-468;       180-55;       147^837; 

162-ail,    480:    168-381;    164- 

437:      158-421;      166-47,      473; 

168-48S. 
Hun,     26-602;     44-172;     58-160, 

598;  72-369. 
App^    DIv.    4-544;    7-294;    20-3: 

27-532:    82-182;    43-878;    44- 

241;    51-200;    63-436;    68-197; 

77-149;   81-118;    86-276;   lOl- 

427;   116-891;   123-594;    12^ 

165;  127-853. 
Misc.  80-643 ;  61-191 ;  68-807. 
N.    Y,    Supp.   6-231;  68-649;  60- 

615 ;  71-700 ;  74-94  ;  94-1107 ; 

108-49,  726;  133-931. 
St,   Rep'r.  85-418:  70-844. 
Clr.   Proc.   19-318;  80-398. 
Abb.   N.  G.   14-495. 

s«i»ci.  a. 

Hun,  68-598;  72-369. 
App.    Div.   41-546;   107-274. 
Misc.  27-39. 
St.  Rep'r.  88-730. 
2121. 

N.    Y.    148-166;    152-216;    166- 

462. 
Hun,  88-139. 

App.  DIT.  4-644;  22-177;  77-150. 
N.   Y.  Supp.  47-1023. 
S122. 

N.  T.  166-473:  207-110. 

Hoo.  49-476;  58-598;  61-68;  88- 

App.'Dlv.    4-644;    77-150;    101- 

427;    106-46;    112-98;    152- 

577 
N.  Y.'Supp.  34-592:  40^840;  71- 

1045;   92-22:  97-1115;   187- 

405. 
St,   Rep'r.  82-543;  39-615. 
Siftid.  1. 

N.   Y.   104-370:   140-1;   160-210. 

Hun,  21-527;  88-18a 

App.   Div.  4-266:  25-93:  48-540; 

57-186;   64-239:   152-677. 
N.  Y.  Supp.  60-127. 
St.  Rep'r.  36-1004. 
Snbd.  2. 

N.  Y.  129-549;  152-216. 

Hun,     28-329:    67-282;     60-282; 

61-60;   152-578. 
App.   Dlv.   4-265:  8-397. 
Misc.  27-458. 
St.    Rep'r.    36-1004:    88-22,    730; 

39-610,  739. 
Civ.  Proc.  16-128. 
Abb.  N.  C.  14-405. 


Snbd.  3. 

App.  DlT.  106-46. 

St   Rep*r.  8-722;  29-868;  88-2a 
2123. 

App.  D!t.  77-160. 
2124. 

App.  DW.  62-492;  77-l6a 

N.  Y.  Supp.  71-137. 
2125. 

N.    Y.    126-860;    162-398;    166- 
163. 

Hun,     22-551;     47-407;    64-200; 
66-98;  82-6. 

App.    Dir.     6-468;     22-165;     33- 
278:    41-497;    47-552:    51-202 
5a-624;  77-150;  88-61:   87-58; 
100-184,   191;  102-834:  lOO- 
46,  90;  122-284;  133-501. 

Misc.     14-119:    80-647;    ao^GO,*]. 
42-118. 

N.    Y.     Rnpp.     30-1107;     58-78D. 
5R-H70;    60-614.    1009;    62.66.' 
64-289.    676;    82-626:    91-67:.: 
92-444  ;  94-319  ;  96-^97 ;  106- 
968;   117-676. 

St.   Rep'r.  69-628. 

N.  Y.  Ann.  Cas.  2-246. 
2126. 

N.  Y.  126-868. 

Hun,   22-515. 

App.  Dlv.  77-150. 

SL  Rep'r.  32-548. 

Week.   Dlv.  10-290;  11-116. 
Snbd.  8. 

X.  Y.  Supp.  8-142. 
2127. 

N.    Y.    102-630;    104-369;    135- 

245:  207-90. 
Hun.  76-149;  82-339. 
App.     DIt.     15-56;    17-203;    22- 

174;  27-533;  30-52;  64-239;  76- 

144;     77-150;     87-50;     99-414; 

100-190,  191;  131-162. 
MUc.  9*251;  80-643;  40-134. 
N.  Y.  Supp.  50-506;  71-1044;  78- 

942  ;    81-320  ;    91-258  ;  .  107- 

689;  115-275. 


App.  Dlv.  30-63;  77-150^ 
2129. 

N.  Y.  97-87. 

Hun,  25-186:  80-48a 

App.  Dlv.  1-187;  17-202;  75-569; 
7T-160. 

Misc.  40-185. 

N.  Y.  Supp.  80-494;  T8-888;  81- 
280. 
2130. 

App.  Dlv.   77-150, 
2181. 

Hun,  48-602. 

App.  Dlv.  84-697;  77-160. 

Misc.  39-452. 

N.  Y.  Supp.  86-194. 

Abb.  N.  0.  10-38. 
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NOTBB. 


r 


S182. 

Hun.  40-17a 
A  pp.  Div.  77-15a 
2183. 

N.  Y.  isi-m 

Hun,  64-2D«. 

App.  Dlv.  58-345;  TT-10D. 

N.  Y.   Snpp.  68-1068;  114-1077. 

ai84p  _ 

N.  Y.  143-167. 

App.  Dlv.  77-140 ;  »f>*416 ;  103- 

%95;  146-184;  140-672. 
Mlac.  63-143. 
N.    Y.    Supp.    01-258;    08-1112; 

180-667;  184-241. 
213S. 

N.  Y.  142-285;  140-5i>4. 
Hun,   64-337. 

App.  Dlv.  5O-90;  53-342;  77-lM; 
*%-434  :  86-282  ;  00-415  ;  103- 

805;  111-306;  184-563;  140- 

50 ;  146-134 ;  140«-672. 
Misc.    7-217;    57-30. 
N.    Y.    Supp.    80-300:    02-1112; 

97-700:    106-1079;     110-641; 

124-828;  134-241. 
Civ.  Proc.  19-318. 
2186. 

N.  Y.  T3-437.^^^    ^^       . 

Hun,  6-625,  652;  80-487. 

App.    Dli^i    17-562;    45-r)04;    75- 

Ye9;    7V-150;    4-8-434;    14«- 

135 
N.  Y.'Snpp.  SO-404;  78-838;  80- 

300;  130-667, 
Abb.  N.  C.  10-38. 
Week.  Dig.  10-390. 
2137 

N.  Y.  11O-500:  181-306. 
Hun,  92-14.  ^     ^^_  ^^^ 

App.  Dlv.  77-150;  149-672, 
Misc.   40-135.        ^^       ^„,  ^^^ 
g.  Y.  Stipp.  81*^280  J  lB4-a41. 

*N.^*Y.    lO«.-«4;     119*502;     149- 
554;   166-170.  ^^ 

Hun.  19-G;  25-111;  72-360;  80- 

615;  00-58*.  91-08,  234. 

App.  Dlv.  27-75;  45-504;  50.M; 

lfil-198;     53-342,     617;    58-345; 

77-150;  88*-62;  86-280:  97-285; 

99-415;      118-316:      114-169; 

120-268:  182-609;  149-672. 

N!^Y.\w]'*a«-874;  35-89.  463: 
61-400;    65-707;    68-1058;^89- 
929;  91-258;   113-861;  117- 
81;  134-241.   . 
2139. 

Hun,  61-85;  91-99. 

App.   DW.   39-34  ;   48-505 ;   77- 
iKo ;  99*416  ;  146-135. 

Misc.   14-178 


NY  Supp  5*5-874:  35-463:  54- 
438;  6i:400;  91-258;  130- 
567. 


dl40. 
N.    Y.     72-415:     82-338;     93-Ot; 

97-203;    98-335;     100-85,    650: 

126-157.    364;    l«fl-664;    152- 

817  J  164U164.  476fc 
Hon,     24-60;     29-126;      38-373: 

4«J-56.     »iO;     47-451;     81-813; 

84-66^ 
App.    Dlv.    2-444;   5-^6;   39^.53; 

35-75;    37-45;    B4-615;    74-58. 

604;    77-150;    78-289:    86-,ni3; 

92-245;     90-3;     98-620;     191- 

318.    431;    196-233:    110-3.    70; 

114-356:     124-I5i7;      127-8r».\ 

080;  132-668;  134-604$  144- 

451:  161-842. 
Misc.  4-326:  7-206;   14-119;  a9- 

460;  66-484. 

N.  y.  Supp.  «5-87iv!f^l¥-*JKt- 

104:    85-482;    87-72:    ««-10eO; 

99-194:    91-715;    9«-«rr.    882; 

99-104fe;     198-726;     111*024. 

112-180:     122-04:     120-849; 

136-1081. 
St.   Rep'r.  9«-600;  49-48;  69-628; 

70-846. 
Abb.  N.  C.  17-366;  29-4a 
Week.  Dig.  13-207;  16-136;  IT- 

169.  ^  ^^ 

N.  Y.  Am.  Cm.  »<9(6. 

Subd.  1. 

N.  Y.   143-167. 
Hun,  58-59^ 
St   Rep'r.  35-418. 
Civ.  Pro?.  9-838. 
Svbd.  2. 
Hun,   58-698.         ^ 
App.   Dlv.  132-668. 
St.  Rep'r.  35-413. 
Sillid.  3. 
Hun,     34-322:     36-185;     44-576; 

47-452;    86-508;    74-170;    85- 

An  ft 
App.  '  Dlv.    4-281;    32-182;    132- 

668;  188-17^. 
N.   Y.   supp.  23-lW;  128^849. 
Civ.  Proc.  9-338. 
Subd.  4. 

N.  Y.   112-609:  119-507.  ' 

App.    Dlv.   1-534;  4-266;  26-566. 
Misc.    14-229. 
St.  Rep'r.  36-990. 
Subd.  5. 
N.  Y.  92-306:  106-202;  119-488; 

119-507;  123-637;  142-854. 
Hun,     25-603;     44-295;     60-2S4: 

74-2  j4;   02-589. 
App.  Dlv.  2-538;  4-266;  42-368; 

106-607. 
Misc.    7-280;    13-22;    14-229. 
N.  Y.  Supp.  e-30B ;  64-366,  4T7. 
St,    Rep'r.    11-577;    15-110;    20- 

913;    27-87,    181;   32-830;    33- 

066:  36-990;  89-613;  48-202. 
Abb.  N.  C.  17-372. 
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2141. 

N.  Y.  100-69:  106-267;  110-494; 

112-507;    126-147.   360. 
Hud,     42-581:     44-298;     00-284; 

61-64:   81-318;   88-140. 
App.   niv.  1-70:  22-174;  81^247: 

77-149;  80-288;   124-165. 
Misc.  7-206. 
2142. 

^.  y.  132-367. 
App.  Dlv.  77-149. 
2143. 

App.   Dlv.  42-251;  77-150;   114- 

N.  Y.  Supp.  49-207;  60-10;  OO- 
679. 

Abb.  N.  C.  18-246. 
2144. 

Hud,  22-47a 

App.  Dlv.  77-150. 

Misc.  0O-648. 
2145. 

App.  Dlv.  77-149. 
2146. 

App.  Dlv.  4-544;  77-149. 
2147. 

Hun,  40-176. 

App.  Dlv.  77-150. 
2148. 

N.  V.  143-228. 

Hun.  82-258. 

App.    Dlv.    57-151:    77-14fl;    80- 
12;  129-499. 

Misc.  34-25. 

N.  Y.  Supp.  114-499. 
^231 

N.   Y.  28-55;  169-890. 
Hun,   25-270;  40-846;  60-241; 

00-541. 
App.    Dlv.    62-144;    64-628;    66- 

539;     64-373:     68-116;     76-00; 

01-433;     112-114.     119;    110- 

527;    132-391:    134-267;    142- 

594;    149-567: 
Misc.    0-47,    06;    10-746.    10-021; 

21-479;    27-725:    37-480:    3J>- 

347  ;  40-548  :  41-632  ;  43-660  : 

46-2o4;    47-632;    60-14J>,   641; 

6H-216,    546;   50-487;    62-231, 

498,   513;   67-646. 
N.  Y.  Supp.   !?>-;<:«;   47-563;  60- 

712;   72-108;    74-243;   76-1080; 

»4-58() ;        «5-.'i35  ;        88-252  ; 

100-808;  11O-1044;  113-1058; 

1 14-77 1 :       1 1  :i-2r.6 ;      1 1 0-(K>l ; 

121-613;     123-379;     127-438; 

128-0.")4:   133-0n9. 
St.  Rep'r.  23-61:  40-679;  62-421. 
Civ.    Proc.    14-347;    16-447;    17- 

227;  10-217. 
Daly,  13-275. 
N.   Y.  Ann.  Cas.  0-261. 
Snbil^  1. 

N.    Y.    38-451;    44-489;    61-539: 

76-301.  574;  127-175, 
Hun,  87-3. 


App.  DlT.  6-690:  62-141. 

Misc.  8-186;  11-351:  26-722:  27- 

536;  42-220;  61-229;  62-641. 
N.  Y.   Supp.   0-24:  64-1057;  ©1- 

712:  116-lOnO;  116-1118. 
St.  Bep'r.  63-58. 
Week.    Dig.   20-867. 
8ab«l.  2. 
Hun,  60-591. 
App.    Div,    11-264;    41-382;    68-' 

117;  137-812. 
MlRO.    20-849,    612:    22-739:    23- 

645;  24-734;  26-598. 
N.   Y.   Supp.   6-304:   46-918:   62- 

107;    63-785;    66-155:    58-498: 

82-984:  86-16;  102-518:  111- 

856;    121-298;    128-253. 
St.    Bep'r.    20-654;    40-717;    62- 

490;  68-389. 
Subd.  8. 

App.   Dlv.   134-267. 
Misc.  11-355:  76-488. 
N.   Y.  Supp.   104-748;  118-949. 
St.  Rpp'r.  20-654. 
Civ.   Proc.  8-178;  18-418. 
Siibd.  4. 
Abb.  N.  C.  21-812. 
Daly,  11-153. 
Subd.  6. 

Misc.    16-60:    10-540;    60-149. 
N.  y.  Supp.  08-194 ;  131-601. 
2232. 

N.  Y.  182-234. 

Hun,  84-340. 

App.   Dlv.   7(1-96;   110-12. 

Misc.  68-546;  62-.517. 

N.    Y,    Supp.    66-761;    61-624; 

06-775;   100-808:   113-1058. 
Civ.  Proc.  0-429;  12-859. 
N.  Y.  Ann.  Cos.  0-261. 

Snbd.  1. 

N.  Y.  84-287;  182-234. 

Misc.  26-680. 

N.  Y.  Supp.  S8-1067. 
Snbd.  2. 

Ilnn,  62-850;  86-452. 

App.  Dlv.  46-210. 

Misc.  24-735;  48-187. 
Snbd.  8. 

Htid,  60-90. 

Misc.   18-418. 

St.  Rep'r.  63-59. 
Snbfl.  4. 

N.   Y.   102-203. 

Hun.  41-101. 

App.  Div.  62-217;  62-269;  87- 
63;   148-692. 

Misc.     68-218;    60-343;    62-641: 
65-691. 

N.    Y.    Supp.    100-13;    111-418; 
115-1090:  120-811;  132-1016. 

St.  Rep'r.  16-968. 

Abb.  N.   C.  16-86. 
2233. 

N.   Y.   1.30-568.  .^fc. 

Hun,  73-409. 
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App.  DlT.  50*487;  T6-96;  109- 
271 ;  146-476. 

l^Ilsc.  0-453;  5S-54C;  01-230. 

N.  Y.  Supp.  02-460;  1OO-808; 
113-1058;   114-142;   181-266. 

Abb.    N.   C.   20-56. 
*  ■  V.  y.  Ann.  Cas.  0-261. 

2234. 

N.  Y.  l«3-229. 

Hun.  28-284. 
y       App.  DIr.  OH-118;  76-96. 
gr        Misc.  12-150;  6H-540;  63-247. 

N.  Y.  Supp.  110-667. 

How.  60-489:  60-432. 

N.  Y.  Ann.  Cas.  0-261. 
2285. 

N.   Y.   201-46S. 

Hun.  67-234,  561. 

App.  Dlv.  41-883:  46-140:  60- 
437:  53-511:  54-110:  64-373; 
76-96:  83-157;  106-553;  113- 
721;  122-585;  132-391;  142- 
594  •  144-701. 

Misc.  '0-453:  10-746;  12-037;  14- 
29;  16-320;  18-241;  20-139.  850; 
22-28^,  234;  23-672,  684:  28- 
530:  37-480;  40-204;  42-400; 
62-159;  65-249;  56-404;  58- 
216;  61-8.3.  'JUS,  234.  028,  6o3: 
63-23;   67-126;    60-320. 

N.  Y.  Supp.  30-248;  35-145;  45- 
918;  5y-294.  303;  55-616:  68- 
313;  50-563:  60-1040:  66-337; 
72-103:  76-1080:  78-048:  80- 
1015;  81-642;  84-228;  86-182. 
804;  00-215;  101-803;  107- 
128.  694;  108-725:  100-50; 
113-2,  21,  614;  114-97,  115, 
142,  415;  11 6-691;  117-318; 
118-326;  121-617;  126-455; 
126-713;     127-438;     120-715. 

Civ.   rror.   10-217. 

Abb.  N.  C.  20-56. 

How.  60-439. 

T.  &  C.   1-538. 

N.  Y.  Ann.  Cas.  2-145;  0-261. 
2236. 

N.   Y.   58-323;   180-538. 

App.  1)1  V.  57-191:  76-96. 

Misc.    27-726:   40-548:   42-403. 

N.  y.   Snpp.   <W-270;   113-1058. 

How.  60-437. 

X.  y.  Ann.  Cas.  0-261. 
2237. 

App.  Div.  76-96. 

Misc.   lN-241;  58-546. 

N.  y.  Snpp.  84-5S0;  1OO-808. 

Civ.  Proc.  1-446. 

How.  63-3. 

Week.  Dig.  11-392. 

N.  y.  Ann.  Can.  0-261. 
2238. 

N.   Y.  62-445. 

Hun,  28-284. 

App.  Div.  64-373:  76-96;  103- 
521,  523  :  10.5-553. 

N.   y.   Supp.  72-103. 

Abb.   N.   C.  13-38. 


Week.  Dlff.  16-IML 
N.  Y.  Ann.  Cu.  0-261. 
2280. 

Hob,  20-549. 

App.  Div.  76-96. 

MlflC  12-160. 

Civ.  Proc  16-4tL 

How.  N.  S.  2-89. 

N.  Y.  Ann.  Cas.  0-261. 
2240. 

App.    D|y.    11-265;    41-882;    T6- 
96;  122-584. 

Misc.    11-855;   40-207;   4T-633. 

N.     Y.     Supp.     63-150;     81-642; 
107-694;  121-298. 

N.  Y.  Ann.  Cas.  0-261. 
Svbd.  1.  - 

Civ.  Proc.  8-178;  18-62. 
Snbd.  2. 

App.  Div.  106-554. 

Clv.  Proc.  13-52. 

N.  Y.  Supp.  58-494;  128-258. 
Svbd.  8. 

Misc.  30-120. 

N.  Y.  Supp.  61-786. 

Civ.  Proc.  18-52. 
2241. 

Hun,  81-310. 

Misc.    68-353. 

App.  Div.  76-96;  105-654. 

N.  Y.   Supp.   123-971. 

N.  Y.  Ann.  Cas.  0-261. 
2242. 

N.  Y.  182-234. 

App.  Dlv.  76-96. 

N.   Y.   Supp.  122-421. 

N.  Y.  Ann.  Cas.  0-261. 
2248. 

App.  Div.  76-96;  105-654. 

N.   Y.   Super.   60-554. 

N.  y.  Ann.  Caff.  0-261. 
2244. 

N.  Y.  182-234. 

Han.  64-153;  71-254. 

App.  Div.  46-243;  68-510;  «T- 
66 ;  72-589 ;  76-96.  871 ;  83- 
151;  121-800;  128-864;  137- 
627;   130-745;  144-701. 

Misc.  0-46;  10-745;  13-41.  2.-»0; 
14-570;  20-614;  22-201.  L63; 
26-682;  28-552;  80-287  r  38- 
118:  38-123;  41-664;  58-537; 
60-483:  <M>-60;  61-46;  62- 
498;    68-353. 

N.  y.  Supp.  31-804;  34-168:  40- 
1113:  63-700;  61-684;  68-402; 
64-131:  66-964:  67-139:  73- 
472;  76-573;  77-91;  78-713; 
81-374:  82-543;  84-580;  02- 
-.-,.-,:  106-718:  110-997 ;  113- 
r.i,  ms.  236;  116-256;  118- 
326;  122-421;  124-573;  120- 
715  :  130-274. 

Civ.    Proc.   16-411;  28-222. 

St.    Ron'r.   5-97. 

Wvvk.    Dig.    26-134. 

N.  Y.  Ann.  Cas.  1-189;  9-261. 
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Hun,  78-409.  410.  414. 

App.  Dlv.  45-140;  76-96. 

Misc.  «3-673:  «l-2«0. 

N.  Y.  Supp.  8«-6ii0;  114-142. 

N.  Y.  Ann.  Cas.  9-281. 
8246. 

Misc.  96-781. 

App.  Div.  76-96. 

N.  Y.  Ann.  Cas.  ©-261, 
2247* 

N.  Y.  T6-684, 

Hon,  71-254. 

App!  Dlv.  76-96;  loa-687;   112- 

Misc."  7-184;  47-632:  5H-r»47. 
N.    Y.     Supp.    84-144;    98-242; 

1U9-808. 
How.  60-489. 
N.  Y.  Ann.  Cas.  9-261. 
2248. 

App.  Dlv.  76-96. 
Misc.  31-726;  S9-490. 
N.  Y.  Supp.   11<>.1083. 
Civ.  Proc.   15-411. 
N.  Y.  Ann.  Cas.  9-261. 
2249* 

N.  Y.  70-180. 

App.  Dlv.  53-511;  76-96;  106- 

342;    139-740, 
Misc.    8-353;    9-46;    27-179;    28- 

552;  43-81;  60-641. 
N.  Y.  Supp.  58-888;  86-514;  88- 

960 ;  90-477  ;  94-463  ;  98-694  ; 

108-41;    118-320. 
Civ.  Proc.  15-411. 
N.  Y.  Ann.  Cas.  9-261. 
2250. 

N.  Y.  69-610. 

App.   Dly.  76-96. 

Misc.     39-441;     43-81;     64-36; 

67-547. 
N.   Y.  Supp.  80-208;  86-514. 
Civ.  Proc.  5-141. 
N.  Y.  Ann.  Cas.  9-261. 
2251. 

App.  Div.  14-549;  76-96. 
Civ.    Proc.    19-234. 
N.  Y.  Ann.  Cas.  9-261. 


App.  Dlv.  76-96. 


Ty^ 


Ann.  Cas.  9-261. 


N.  Y.  160-391. 

App.  Div.  42-261;  61-277:  66-17; 

75-54;     76-96;     120-17;     136- 

700;   137-2. 
Misc.      17-379;     18-475;     20-47: 

28-467.     690;     24-710:    29-334; 

88-474  :  88-297  !  39-350  ;  46- 

561;     50-301.     300;     66-386; 

57-444;   58-218;   «%"5-r»H2. 
N.  Y.   Supp.  47-lSS:  53-801:  68- 

1120;  60-515:   64-1007:   67-902; 

72-1026  ;  77-K54.  {»G9  ;  79-849  ; 

104-996 ;      1  OO-SOl :      1 1 0-77.% ; 

120-993:    121-417.    584;    122- 

85 ;  182-860. 


Civ.  Proc.  15-340:  19-234. 

N.    y.    Ann.    Cas.    6-225;    7-168; 
9-261. 
2254. 

N.  Y.  188-108. 

Hun.  19-220. 

App.  Dlv.  69-296:  76-96;  91-432; 
112-120;   140-506. 

Misc.   9-46;   lH-242;   26-682;  38.^ 
678;  47-632. 

N.   Y.  Snpp.  r.«-7fI0;  74-660:  78. 
64  ;  86-919 ;  87-471 ;  133-904. 

N.  y.  Ann.  Cas.  9-2G1. 
Snbd.  1. 

App.  Dlv.  76-108. 
2265; 

App.   Div.   76-96w 

&fllc.   45-653. 

N.  Y.  Ann.  Cas.  9*261. 
2256. 

N.  Y.  188-103. 

Hun.  58-552;  78-445. 

App,  Dlv.  76-96 ;  112-120 ;  152- 


^3. 


Misc.   18-417;  22-128.   134;  63- 
461;  58-546,  551. 

N.     Y.     Supp.    48-810:     70-910; 
106-27;   109-808:   137-572. 

N.  Y.  Ann.  Cas.  9-201. 
2257. 

App.  Dlv.  76-96. 

Misc.  53-461;  68-551. 

N.   Y.   Supp.   109-808;  120-737. 

N.  Y.  Ann.  Cas.  9-261, 
2268. 

App.  Div.  76-96;  152-556. 

Misc.  22-135:  58-551. 

N.   Y.    Supp.   48-810. 

N.  Y.  Ann.  Cas.  9-261. 
2259. 

App.  Div.  76-96;  162-556. 

mTsc.    18-419;    22-128;    25-370; 
58-551. 

N.   Y.    Supp.    109-808;   137-572. 

N.  Y.  Ann.  Cas.  0-2U1. 
2200. 

N.  Y.  183-229. 

Hun.  24-624:  25-303:  34-55.  250. 

App.    Div.   14-584:   76-96;   106- 
842;   109-635;    142-206. 

Misc.  9-456;   18-417;  50-641.     ^ 

N.  Y.  Supp.  94-463;  96-359;  98* 
694;   126-1088. 

How.   61-100;   63-165. 

Week.  Dig.  13-143. 

N.  Y.  Ann.  Cas.  9-201. 
2261. 

N.   Y.   183-229. 

App.  Dlv.  76-96  r  106-843  ;  109- 
635. 

How.  63-165. 

N.  Y.  Ann.  Cas.  9-261. 
22<;!2. 

App.   Div.  76-96;  134-504. 

Misc.     14-173. 

N.   Y.    Supp.   119-576. 

How.   63-ia5. 

N.  Y.  Ann.  Cas.  9-261. 
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226S. 

N.  Y.  182-867. 

App.   Dlv.   70-96;  84-627;   144- 

659. 
Misc.  23-648  ;  24-278  :  67-444. 
N.    Y.    Supp.    120-599. 
Civ.  Proc.  19-180. 
N.  V.  Ann.  Caa.  0-2C1. 
2204« 
^     Hun.   73-415. 
^        Anp.  IMv.  70-96;  127-82. 
mac.  4€(.437  ;  65-249. 
N.  Y.  Ann.  Cas.  0-26J. 
2206. 

N.    Y.   109-390. 
Hun.    24-(K24:   25-270:   67-r.fi3. 
App.   Dlv.  59-140:  05-814:  70-9« 
Misc.     14-347;     41-664;     43i-883; 

50-641:  01-4d. 
N.   Y.  Supp.  09-184;  7S-713;  »0» 

1015;  113-43. 
St.   Rep'r.   38-352. 
dr.  Proc.  4-168;  7-812. 
How.    01-265;    03-3;    00-426. 
How.   N.  8.  8-383. 
N.  Y.  Ann.  Cas.  9-261. 
Svbd.  1. 

Daly,  ll-20«. 
Snbd.  2. 

N.   Y.   49-227. 

Hun,  24-77,  626. 

Misc.   5-166;   14-178. 

N.  Y.  fliipp.  6-881;  73-9. 

Civ.   Proc.  4-159;  11-313;  17-63: 

19-217;  23-222. 
Daly,  11-206. 
2302. 

Hun.  41-72. 
2320. 

N.  Y.  101-310. 

Hun,  37-308;  61-248;  01-197;  04- 

10;  83-206:  89-527. 
App.    Dlv.    8-142:    7-347:    8-400; 

23-412:     24-2.J0;     33-116;     43- 

232;     74-li;i:     80-;rJ6;     109- 

60S:     124-423;     125-464,    8i)0; 

120-801;   laO-nSC:   134-.')52. 
Misc.    27-120:    31-342.    34.';    33- 

415,   541;  33-034;  40-47;  70- 

288 
,  N.   Y.'Supp.  31-941:  44-901:  04- 
*      984:     00-531;    07-244;     OM-004; 

77-423:        93-liS;i;        101>-831; 

110-1004:  HJ>-ri.*i(>. 
Abb.  N.  C.  20-1 02. 
N.  y.  Ann.  Cas.  9-283. 

2321. 

Hun.   64-20:   83-28.'?. 

App.  Dlv.  8-400;  3.1-1  IG;  43-232; 

114-464;    151-165. 
Misc.      18-407:     19-08!) ;     27-120; 

51-482  ;    70-2.S5  ;    72-2."  S. 
N.    Y.    Supp.    31-941  ;    109-831  ; 

131-109;   135-145. 
2322. 

N.  Y.  192-514. 


App.    Dlv.    88-116:    43-232: 

346;  120-801. 
Misc.  18-40TJ  ar-120. 
N.  Y.  Supp.  I09-831. 
Abb.  N.  C.  11-129. 
**323. 

"  App.     Div.    7-348;    34-150; 
326;  126-890;  129-586. 
N.  Y.   187-182. 
Misc.  24-8d& 

N.     Y.     Supp.     54-6r>4;    80-017: 
110-1004;  114-251. 
2323a. 

N.  Y.  198«8. 

App.  Dlv.  67-4;  100-232;  lOO- 
667;   110-590;   119*173;   138- 
45. 
Mlssc.    32-48;    03-447. 
,N.  Y.  Supp.  00-105:  07-647:  »1- 
814;     96-685;     97-346;      122- 
889. 
2324. 

App.  Dlv.  10O-232;  126-464. 
N.  Y.  Supp.  109-831. 
2326. 

N.  Y.  192-514. 

Hun,  27-480. 

App.  Dlv.  34-151;   126-464,  891; 

134-548;  188-45. 
Misc.  15-662;  31-99,  344;  32-4i^: 

40-47. 
N.  Y.  Supp.  64-654;  04-1035;  66- 

105:  so-917:  93-283;  99-312; 

110-1004;  122-889. 
Abb.  N.  C.  20-162. 
Week.  Dig.  16-327. 
2320. 

N.    Y.    199-89. 

App.     Div.     110-590;  .  134-548; 

187-587;    152-107. 
Misc.    27-120;   34-1,32. 
N.     Y.     Supp.     69-468;     80-917 ; 

94-340;    13O-620. 
How.   20-402. 
Duly,  O-ol. 

N.  Y.  Ado.  Cas.  9-448. 
2327. 

N.   Y.    176-139;   199-30. 
App.    Div.    57-3;    llO-r.OO; 

890;    134-548;   187-224,   687; 

152-168. 
^^»<(^    31-;«0;     41-132;    43-r>87; 

<M-n9. 

N.  Y.  Supp.  48-487  ;  80-017 ;  97- 
,•540;  11<>-1(KW;  118-377;  121- 
058;   122-468. 

2328. 

\     Y     199-39 

Mlsc' 31-90:  32-541;  57-672;  64- 
119. 

N.  Y.  Snpp.  04-1035;  67-244;  80- 
017:  lOJ^-1112. 
2:)29. 

N.    Y.    199-39. 
2:5;iO. 

N.    Y.    199-39. 
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App.  Dlv.  127-411. 

Misc.  81-340. 

N.   Y.  Supp.  80-917. 

How.  20-402. 
93«1. 

N.    Y.    188-39. 

Misc.  27-726:  ai-840;  67-072. 

N.  Y.  Supp.  80-917;  108-1112. 

McC.'B  CIr.  Proc.  2-47. 

Abb.  N.  C.  7-417. 
2332. 

N.   Y.    180-39. 

Hun»  15-214. 
•   App.  Dlv.  27-404. 

Misc.  B7-672. 

N.  Y.  Supp.  108-1112. 

How.  40-204. 
2333. 

N.    Y.    188-89. 

Hun,  01-31. 
08—439. 

App.   Dlv.*  101-169;  127-409. 

n:  Y.  Supp.  81-426;  111-558. 
2334. 

N.    Y.    188-89. 

App.  Dlv.  24-2n0;  101-169. 

N.    Y.    Supp.  01-426. 

Abb.  (N.  S.)  11-209. 

N.  Y.  Ann.  Cafl.  8-279»  n. 
2335. 

N.   Y.    188-39. 

Huii.  87-4S0. 

App.  Dlv.  23-412;  113-735; 
137-223. 

Misc.  28-71;  81-90;  82-541; 
40-47,  314. 

N.  Y.  Supp.  58-808:  04-1085:  67* 
244;  83-192;  121-958. 
2830. 

N.  T.  188-39. 

Hun,  51-138. 

App.  Dlv.  8-141:  90«ie6;  67-138; 
>W-360;    101-169. 

N.  Y.  Supp.  48-963;  78-606;  84- 
15;  81-m 
2386a. 

N.  Y.  187-183 ;  188-39. 

App.  Dlv.  57-2. 
2837. 

App.  Div.  18-497:  28-412. 

Ml.sc.  81-118. 

Daly,  7-156. 
2838. 

N.  Y.  110-386. 

App.  Div.  111-890;  152-111. 

Misc.  38-378;  02-511. 

Hun,   18-292. 

N.   Y.   Supp.  88-82. 

Abb.  (N.  S.)  11-209. 
2338 

N.  V.  7O-101;  182-514. 

Hun,  64-20;  75-450;  83-27;  82- 
606. 

App.  Dlv.  18-498:  38*116:  48- 
232;  74-113;  TiUVJU;  111- 
816;  125-460. 


Misc.  6-503;  18-407;  18-688:  80* 
490 ;  34-132  ;  56-16 ;  57-90. 

N.    Y.    Supp.    77-428:    78-772; 
87-886;   108-831;  114-612. 

N.  Y.  Ann.  Cas.  8-450. 
2840. 

Hun.  8O-S04. 

App.  Dlv.  3-392  ;  48-235  ;  88-60. 
137-341.   346;   150-292. 


64-^ 
122- 


Mlsc.  27-501;  60-377. 

N.  Y.  Supp.  58-341:  63-796; 

1077;    80-657:    113-452; 

174;   134-1018. 
N.  Y.  Ann.  Cas.  8-450. 
2341. 

App.  Dlv.  4.3-335;  76-218;  ISO- 

S67 
Misc.  '34-132  :  76-584. 
N.  Y.   Supp.  44-1094;  08-1026; 

137-811. 
N.  Y.  Ann.  Cas.  8-450. 
2342. 

N    Y    182-514 

App."  Dlv.    3,3-116.    125;   48-284; 

47-348  ;      76-137  ;      180-867  ; 

152-110. 
Misc.  32-48;  34-132. 
N.     Y.     Supp.     06-105;     78-772; 

114-797;  130-205;  187-811. 
N.  Y.  Ann.  Cas.  8-400. 
2343. 

N.   Y.  38-150;   188-39. 

Hun,  01-206;  88-27. 

App.     Dlv.    :i-142:    08-320;    78- 

135;    128-586;    187-586. 
Misc.   18-688:  24-528;  87-734. 
N.  Y.  Supp.  14-1094;  70-467;  78- 

1039;   114-251;   122-468. 
2344. 

Hun.  83-27:  88-527. 

App.   Dlv.  3-142;  8-400;  46-808; 

80-560;   128-586. 
Misc.    18-689. 
N.     Y.     Supp.     31-602;    61-540; 

118-556. 
Civ.   Proc.  8-56. 
2345. 

186-10;  176-26Q. 

03-GGO. 

Supp.  117-800. 


N.  Y. 

Misc. 

N.  Y. 
2:i47. 

Misc. 

N.  Y. 
2348. 

N.    Y. 


6.3-661. 

Supp.  117-300. 
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.     _.    67-231:    72-184:    78-855; 

86-525;  105-505;  106-172:  147- 

573;  171-1. 
Hun,   40-454;   64-20. 
App.    Dlv.    21-185;    28-14;    68- 

188;     68-389;     78-77;     104- 

118;   117-754;    131-283;   138* 

662. 
Misc. -17-252;   20-235;    80-189. 
N.  Y.  Supp.  45-537:  47-487;  51- 

30;    74-1019;    100-421 ;    180^1 

412. 
St.  Ilep'r.  45-881;  52-445. 


r 


MOTBe. 


.^- 


Snbd.  1. 

N.  y.  15T-274. 

Misc.  10-547;  T3-138. 

Sf  Uep'r.  29-63. 
(tubd.  2. 

App.    Dlv.    139-662. 

NT  Y.    Supp.    124-278. 

St.  Rep*r.  29-68. 
tnbd.  3. 

Dem.   5-273. 

App.  niv.  181-238. 

N.   Y.   Supp.   116-692. 
23SO. 

App.  DIv.  33-616. 

Misc.  33-285:  73-138. 

N.  Y.  Supp.  «7-478  ;  132-412. 
2351. 

Hun.  61-208. 

App.    DlY.    18-500;   55-468. 

Misc.  30-491. 

N.   y.   Supp.  63-822:  6T-97. 
2352. 


Anp.  Div.  65-463. 


Isc.  24-501;  83-286. 

N.  Y.  Supp.  67-97.  478. 
2353. 

Hun,  61-208. 
2354. 

N.  Y.   Supp.  1O2-1025. 

App.  DIv.  117-754. 

Misc.  50-18d. 

N.  Y.^  Supp.  100-417. 
2356. 

Misc.  88-286. 

N.    Y.    Supp.    67-478. 
2857. 

N.    Y.    184-370. 

App.    Dlv.    50-487;   75-486. 

N.   Y.  Supp.  78-561;  119-722. 
2358. 

App.    Dlv.    136-63. 
2359. 

N.   Y.   140-162. 

Hun,  75-450. 

App.  Dlv.  56-458;  126-157;  136- 
63. 

Mlsc:    38-409;    54-160;    58-547, 

N.  'y.     Supp.     67-97;     110-G22; 
119-722. 

Civ.  Proc.  23-378. 
2360. 

N.   Y.   171-1. 

App.  Dlv.  55-46& 
2361. 

N.   Y.   171-1. 

Hun,  75-452. 

App.  Dlv.  55-458. 

Alisc.  24-501:  58-629. 

N.   Y.   Supp.  67-97. 
2362. 

Misc.  30-671. 

N.  Y.  Snnr    64-331. 
2364. 

N.  Y.  101-5S3. 

App.   DiT.  28-14. 


^% 


Misc.  24-501. 

N.  Y.  Supp.  51-27. 
2865. 

N.  Y.  175-256.. 

App.  Dlv.  12-427;  48-484;  «7- 
165. 

Civ.  Proc.  15-aO. 
2366. 

N.  Y.  95-242;  137-290. 

Hun,  26-447. 

.  Div.  24-482;  67-165;   IIS- 
87;  124-618. 

Misc.  SO-718. 

N.  Y.  Supp.  63-304;  Ta-609: 
109-70;    121-237. 

Week.  Dig.  10-539. 
2367. 

Hun,  74-66. 

App.  Dlv.  67-166. 
236i8. 

N.  Y.  175-266. 

Week.  Dig.  11-471. 
2369. 

N.  Y.  184-89;  175-256;  184- 
116. 

Huu,  22-125;   74-66. 

N.   Y.   Supp.  55-488. 

Week.  Dig.  11-471. 
2371. 

N.  Y.  71-208;  74-lOa 

Hun,  26-447. 

App.  Dlv.  52-66. 
2372. 

N.  Y.  184-86. 

Hun,  74-67. 

App.  Dlv.  24-482. 

Civ.  Proc.  15-30. 
2878. 

N.   Y.    191-439. 

N.  Y.  Supp.  102-785. 

App.  Div.  117-479;  186-90. 
2374. 

N.  Y.  50-228:  68-677;  63-882; 
71-208;  91-648;  169-407; 
191-439. 

Hun,  62-573;  74-67. 

App.  Div.  48-435;  112-687; 
130-90. 

Misc.   38-582. 

N.  Y.  Supp.  62-1068;  78-82; 
114-289 

St.   Rep'r.  35-908:  42-81. 

Civ.  Proc.  5-281. 
Snbd.  1. 

Hun.  30-32;  32-217;  84-8491 

Civ.  Proc.  6-386. 
Snbd.  2. 

Hun,  82-217. 

Civ.  Proc.  6-285. 
Snbd.  3. 

N.  Y.  82-27. 

Hun.  32-217. 

Civ.  Proc.  6-286. 
Snbd.  4. 

N.  Y.  74-108;  187-204. 

App.  Dlv.  88-579. 

St.  Rep'r.  48-65. 
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N.  Y.  168-497 ;  191-441. 

App.      DiT.      48-438;      llT-480; 
18O-90;    lSa-897. 

Misc.   38-582. 

N.     Y.     Bupp.     62-1068;     78-82; 
114-289;   134^648. 

Barb.  60-150. 
2876. 

N.  Y.  169-498. 

App.    Dlv.    150-897. 

N.  Y.   Supp.  184-648. 
2ST7. 

N.   Y.  169-496. 
2378. 

N.  Y.  169-496. 
23T9. 

N.  Y.  169-498. 
2880. 

N.  Y.  169-498. 

App.  Dlv.  48-486. 

N.  Y.  Supp.  62-1068. 

McC.*8  Civ.  Proc.  2-64. 

Abb.  N.  C.  11-107. 
2881. 

N.  Y.  169-497.  ^ 

App.  DiT.  48-486:  186-89;  138- 


148. 


N.    Y.    Snpp.   62-1068;    114-280; 
128-804. 
2888. 

N.   Y.   111-310;  119-475;   184- 
116;   190-83. 

N.  Y.  Supp.  126-369;  127-1043. 

Civ.   Proc.  15-80. 
2884. 

N.  Y.  167-638. 

Hon.   87-143. 

App.   Dlv.  84-284. 

N:   Y.   Supp.   32-838;  82-820. 

St.  Rep'r.  6-141. 
2886. 

N.  Y.  167-638. 

App.   Dlv.  84-284. 
2886. 

N.  Y.  184-115. 

App.  Dlv.  12-427;  48*484. 
2887. 

N.  Y.  45-71:  68-153. 

App.   DlT.  46-210;  82-484;  114- 

Clv.'Proc.  14->254. 
Svbd.  1. 

Hun.  62-351. 

N.  Y.  Supp.  6-864. 
Subd.  3. 

Hun,  62-351. 

N.  Y.  Supp.  6-864. 
2388* 

N.   Y.   66-581;  68-168. 

Hun.  61-509. 

App.  Dlv.  27-405. 

St.   Rep'r.   21-684. 

Week.  Dig.  10-347. 
Subd,  4. 

N.  Y.  61-603:  197-41. 

ClT.  Proc.  9*239. 


2391. 

N.   Y.  68-168. 

App.  Dlv.  27-406. 

N.   Y.   Supp.  60-276. 
2392. 

Week.  Dig.  10-347. 
2393. 

Hud,   51-457. 

Abb.  N.  C.  29-182. 
2394. 

N.  Y.  68-160. 
2396. 

Misc.  39-214 :  48-190. 

N.  Y.  Supp.  96-776. 
2396. 

N.  Y.  68-163. 
2397. 

N.  Y.  72-634. 
2398. 

N.  Y.  72-584. 
2399. 

Misc.  61-161. 
2400. 

N.   Y.   68-153;  72-684. 

Hun«  86-458. 

N.  Y.  Supp.  82-890. 
2401. 

How.  6-493. 
Snbd.  2. 

Civ.  Proc.  9-239. 
2403. 

How.  6-263. 
2405. 

Misc.  60-467. 

N.  Y.  Supp.  100-661. 

Week.   Dig.   10-13. 
2408. 

Misc.  66-68. 
2409. 

App.  Div.  46-210. 
2410. 

N.    Y.   197-429. 

Misc.    69-43. 

App.  Dlv.  131-604. 

N.  Y.   Supp.  116-66;  124-989. 
2412. 

N.    Y.   197-429. 

Hun,   83-574. 

Misc.     69-42. 

N.   Y.   Supp.    116-G6;   124-989/ 
2413. 

N.   Y.   107-429. 

App.  Dlv.   131-G94. 
2414. 

N.  Y.   197-429. 

Hun,  83-574. 

Misc.    69-42. 

App.  Dlv.   131-094. 

N.  Y.   Supp.   116-66;   124-989. 
2415. 

X.   Y.   107-429. 

Misc.    69-43. 

N.  Y.  Supp.  124-989. 
2432. 

N.     Y.     48-27:     54-516;     94-31; 
132-218:  168-108. 

Hud,  25-73;  30-109;  68<^11. 
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Moras. 


^% 


^ 


,^.  Dlv.  04-412;  75-279;  I3O8- 

1^5;  128-761;  182-266;  13T- 

717;  139-578:  144-145;  150- 

05p  241. 
Misc.     1G-61.S;     17-147;     22-480; 

25-91;   38-232.  690;   80-276 ; 

54-649;    55-624;    68-35.     40; 
^        68-353. 

N.   Y.    Supp.   54-666;  72-99;  78* 

103;  06-52:  105-8.  9.  957;  116- 

006;     118-40;    128-971;    124- 

449;   134-919. 
St.  Rep'r.  26-06:  34-512, 
Civ.    Proc.    8-242,    354;    15-328. 

324;   10-43,  403. 
Week.   Dig.   16-385;   22-2. 
Svbd.  1. 

N.  Y.  126-746. 

Hun,    20-16:   46-625;   68-105. 


App.    Div.  91-267. 
ibd.  2. 


Svb( 

Hun.  46-625. 
Svbd.  8. 

Hun,  54-272;  68-106. 
2433. 

N.  Y.  69-96. 

Hun,   37-245;  40-77;  48-78;  51- 

57;  58-311;  66-558. 
App.    Div.  0-32:  12-125:  17-582; 

28-105;  34-162;   86-4;  105- 

577;  108-175;  144-145;  147- 

895 
Misc.  *  11-303  ;    21-373  ;    25-91 ; 

48-606;  54-fi4J);  61-374;  63-35. 

376;  70-512. 
N.  Y.  Supp.  45-570;  47-484;  83- 

423;  95-523;  105-8;  127-713; 

128-S40;   132-9. 
St.    Rep'r.    12-453;    15-459;    87- 

803;  50-2aS;  67-290. 
Civ.    Proc.    11-851;    16-58;    18- 

358 
Abb.*N.   C.   18-161:  20-152,   401. 
N.  Y.  Super.  5O-70. 
N.  Y.  Ann.  Cas.  1-401. 
Snbd.  1. 
Hun,  68-555. 
Misc.   17-147:  18-388. 
N.  Y.  Supp.  1 40-799. 
St.  Rep'r.  33-28;  52-556. 
Civ.  Pr»c.  10-140. 
N.  Y.  Ann.  Cas.  5-196. 
Snbd.  2. 
Hun.  46-323;  60-362;  85-50S. 
N.    Y.    Supp.   33-132. 
St.    Rep'r.   .38-604. 
Civ.   Proc.  9-345:   11-417. 
Abb.  N.  O.  18-462. 
2434. 

N.   Y.   132-407. 

Hun.   25-72:  40-75;  41-382;  46- 

623;   58-308. 
App.  Div.  73-77:  75-279:  83-407; 

91-267;      105-.')77:      115-308; 

139-578;  144-140:  147-.^0n. 
Misc.    16-618:    49-438;    54-040; 

61-100;     63-35    30;     08-523; 

TO-510 ;  72-459. 


N.  Y.  Supp.  78-163;  82-108;^ 
806;  100-965:  lOG-9:  1 
200.  1111 ;  127-713 ;  132-8. 

Civ.  Proc.  19-403. 
2435. 

N.  Y.  125-200;  140-447;  148- 
567. 

Hun,  68-41;  80-113. 

App.  Dlv.  8-840;  93-150;  lOB- 
432;  105-577;  112-158;  128- 
761 ;  139-678 ;  144-146,  749. 

Misc.  5-485:  11-379:  15-445:  22- 
88,  492;  25-91;  41-473;  63-26^ 
30;  66-142;  73*882. 

N.  Y.  Supp.  30-35 :  50-941:  84- 
1094;  87-519;  92-488;  9«-286: 
117-306.  316;  121-378; 
686;  124-449;  128-846; 
885;  131-89;  186-177. 

Civ.   Proc.   19-7.  210. 

Abb.  N.   C.   16-809. 

N.   Y.   Super.  62-166. 

St.  Rep'r.  5-251. 

How.  67-514.' 

N.  Y.  Ann.  Cas.  1-20.  815. 
2436. 

H11Q.  88-142;  64-62:  80-114. 

App.     Div.     105-577;     128-764; 

189-678. 
Mi8C.    15-446:    22-264,    492.    648; 
29-607;     38-232;    56-47;    89- 
387;  .68-26.  30;  66-1^. 

N.  Y.  Supp.  50-171:  63-527;  77- 
594;  105-1052;  112-357;  117- 
306;  121-378;  122-686.  124- 
449;  136-177:  138-1059. 

Abb.   N.   C.   16-33. 

How.  67-514. 

N.  Y.  Ann.  Cas.  1-25;  7*.'286. 
2437. 

App.  Div.  105-577. 

Mlac.   66-142. 

How.    59-452. 

N.  Y.  Supp.  121-378. 
2488. 

Hun,  46-628. 

App.  Dlv.  105-577. 
2439.  t 

App.  Dlv.  105-677. 
2440. 

App.  Div.  105-577. 

Misc.    06-142. 

N.  Y.  Supp.  121-378. 
2441. 

N.  Y.   166-129. 

Hun.  46-623. 

App.  Dlv.  28-24:  80-806:  56- 
170:  63-41;  99-21;  162-482; 
105-577 ;  108-175;  110-128: 
128-704;    136-808;    189-577. 

MIsp.  lO-OnS:  26-70:  27-194:  41- 
475  ;  64-111 ;  7M06 ;  79-450; 
73-392. 

N.  Y.  Supp.  44-1103;  50-785: 
51-352;  56-480;  62-T63:  6T- 
640;     71-380;     92-488;     9T-5t 


109B 


w»sm. 


iiii;m-n3;i> 
''41:  ma 

f.  8-340;  »•?■ 

OS-oTT:  m. 

25.91;  414.> 
.142:  73*^. 

:;i6:  12^' 

W49:  £S* ' 

lD-7.  211^ 
.25L 


as. 


I.3ft31> 


l39-li^-- 


•2v> 


fij* 


117-1124;  124-449:  129>^$ ; 
190r832.:  191^29;  ^99-8^. 
Cl7.   Proc.   10-139. 
N.    Y.    4ii».    Cua.    1-26;    15^81; 
»-4<$aL 
2442. 

HDD,   85-505. 

App.  Dlv.  »i-267;  106-577. 

Week.  Oli- W-26. 

2443. 

AM).  Dlv.  XO»-H577. 

Misc.  21-464. 

ClT.  Proc.  11-445. 

How.  N.  S,  SHijNX 
2444, 

Bun,  85*505.  --.  «.^ 

App.     Dlv.     105-577;     1JJ5^209; 

%»-266;  iao-581. 
MUc.  12-9;  «7-548;  '^'^?9-   ^ 
NT  y.    «iipp.    8«-i:K;   100-966; 
116-906;   1^-^449. 
2445, 

App.  Dlv.  105-57T. 
Misc.  10-S35.  ^ 

N.  T.  Aon.  Cas.  Ir80, 
2446. 
N.  Y.  73-2ia  ^  N 

App.  Div.  105-577. 
MISC.   12-628:   18-40. 
T.  A  C.  3-790. 


MlBc   T0.611.     ,^ 
N.  Y.  Supp.  9f»f^ 
Snbd.  2. 

Aop.  Dlv.  76i-9^ 

App.  Dlv.  105-577. 
2454. 


App.     Dlv.     W-W;     MW-577; 

150-579. 


Misc.   54-37;   TO-512. 
N.     Y.     Supp.     «2-!}f8: 


T.  A 

24^prr 


Apg. 


N.  Y.  98-79;  lGe-129;  201-92. 

Hun.  39-587.  ^  ^^    ^^  ^^„ 

Dlv.   3-589:  7-529:  34-472; 
^1-473;     76-241.     2T9;    106- 
577;    134-484;    169-379,    585; 
150^96 

Misc.     12-628;    22-468;     24-998; 

se-761. 

N.  Y.  9npp.  *^'^3;  50-171:  54- 
253:    63-527;    65-lTl;    70-617; 

78-1,  168;  114-339;  l^»-305; 
124-449.  454:  125-790;  134- 
747  ;  138-648,  9S8,  1014  ;  140- 

gt.   Rep'r.  4-97. 

Abb.   N.  C.  18-310.  ^      ^  ^^^ 

N.  Y.  Ann.  Cas.  1-148.  153;  4*289; 

9-461. 
Week.  Dig.  17-96;  25-252. 


lOS-4^;      lW-687 ; 
127-718;  182^86. 
2455. 

Hun,  88-142. 

Am.  ©ft.  iA&-57r» 

CW.   Proc.  »-«8T«  1»4^. 
Week.  Dig.  22-571 
2456. 

Hun,   88-142:  87-70. 
App.  Dlv.  mK-WT. 
Blisc.  68-858. 
N.  Y.  Supp.  128-971. 
2457. 
Hw,    22p679t     <M-3S8; 
88-519. 


84-916; 
1^0r50: 


84HIS8; 


App.  Dlv.  106-577. 


Super.  43-63. 

2449. 

App.  Dlv.  67-472;  lOB-577. 


AD] 

S40O 


App.  Dlv.  67-472;  105-57T. 

N.  Y.  68-362:  78-416.  ^_, 

App.    Dlv.    105-577;    180-581. 
N:    Y.    Bupp.    44-1103;    65-793; 
124-449. 


N    Y.  140-447:  196-471. 
Abp.      Dlv.     J06-r.77;      lOe-175: 
182-266;  144-146. 


Apf>.    Dlv.    9-31 ;    ^i'^Si  •  .?V 

%1 ;  105-577  ;  108-17^ ;  144- 

148;  1M^769;  154-586.     _^ 

Misc.    87-765;    63-24,    41,    875 

70-513;  72-439. 
N.  Y.  Bupp.  84-976;  W-i^fW;  86. 
638;  117-805;  ^8-846;  "7- 
545. 
St.  Rep*r.  12-458. 
2468. 

N.   y.   O0-58;  140^447;   144-651 

146—850 
Hun,     24l85S;    $6-240;     86-589 
46-625:  55-562.  ^      ^^ 

App.  Dlv.  «1-173;  62-38;  65- 
179;  87-241;  lOt-482;  lOft- 
577 ;  109-281 ;  185-422 ;  144 
749 
Misc.'  10-258;  11-303:  18-388 
5B>-486;  26-91  ;.t26.70:  27-684 
9i9-608;  M:-322;  63-26,  80.  35 
66-142,  221.  ^^    ^„ 

N.  Y.  Supp.  24-829 ;  81-427:  82 
162;  47-498;  50-88«;  5»^30 
54-666;  56-439  62-247:  72 
580;  84-276,  468;  92-483 
105-347;  114WT0;  117-30C 
121-878;  197-TlS. 
St.  Rep'r.  84-134. 
Civ.    Ph)C.  8-44  j   9-815;    19M4C 

86-193;  24*146. 
Abb.  N.  O.  28-10. 
How.  66-290. 
How.  N.  S.  2-120. 
Snbd.  1. 
^Hun.  60-363. 
App.  Dlv.  102-482. 
Misc.   27-685. 
N.  Y.  Supp.  58-07$. 
St.  Rep'r.  88-404. 

Civ.  Proc.  ^9^ua, 
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NOTBS. 


/ 


Snbd.  2. 

N.  Y.  154-777. 
Hun.  eO-360. 
App.    DIv.   ai-172. 
St.    Rep'r.  88-604. 
8«bd.  8. 
St.  Rep'r.  Sa-M. 
Civ.  Proc.  18-868. 
2450* 
Hun.  87-242. 

App.  Dlv,  91-^67  :ia»-577. 
N.   Y.  Supp.  38-182. 
2400. 

Huji.  48-366;  61-aa 
App.   Div.   100-677;   189-684. 
nT  Y.  Sapp.  184-464. 
How.   67-614. 
How.   N.  S.  2-448. 
2461. 

App.  Div.  105-677. 
N.  T.  Supp.   48-866. 
2462. 
Hun,  84-138. 
App.    Dlv.    li>6-677;     144*147; 

160-579. 
Hi9c    54-38;    68-33.    376;    70- 

510. 
N.  Y.  Supp.  104-497;  186-435. 
8463. 

N.  V.  140-447. 

App.  Div.  148-841 ;  144-551. 

Hun,  47-360;  60-480. 

App.   niv.  84-32;  41-380;  40-43; 

76-294  :      04-578  ;       109-281 ; 

132-267:   150-241. 
MlBC.  6-468;  17-146;  19-'484;20- 

14;     22-649;    54-42;     55-624; 

58-1 73»  314;  61-651, 
N.  Y.  Supp.  30-209;  41-225,  491; 

44-603;    45-800:    47-402;    50- 

171 ;  68-527  ;  78-646  ;  70-122  ; 

05-1109;   105-844,   957;    108- 

1047;    109-21.    669;    114-131; 

184.«84.  919. 
Civ.    Proc.    23-192;   02-518. 
N.  V.  Ann.  Cae.  1-155;  7-268. 
2464. 

N.  Y.  77-58. 

App.    Dlv.    64-412;    83-406;    01- 

267;    102-432;    106-47.    577; 

108-49;     112-158,     485;     130- 

679;  150-95. 
Misc.  27-194.  326;  61-051;   72- 

459. 
N.   Y.   Sopp.   62-747;   72-99:   82- 

198;    02-488;    94-194;    95-492; 

OH-280,  532;  114-131. 
Civ.   Proc.   15-844. 
N.  Y.  Super.  57-606. 
Abb.  N.  C.  14-822. 
How.  60-161. 
Week.  Dig.  14-181. 
2465. 

App.  Dlv.  105-577. 
Misc.    13-51;   20-519. 
Week.  Dlff.  10-444. 


^Ib; 


2466. 

App.  Div.  45-682 ;  106-677. 
2467. 

App.  Div.  59-46;  105-577. 
N.  Y.  Supp.  69-34;  82-196. 
Civ.  Proc.  10-44a 
How.    N.    S.    2-161. 
2468. 
N.   Y.    31-631:   40-388:    4S-206: 

51-174:     75-295;     7T-58;     87- 

153;    03-572;    105-1;     llT-501: 

121-330:      129-566;       147-«Sa: 

158-198;      154-447;       15T-3i»: 

160-647. 
Hun.      10^.71;     84-157;      S»-240; 

87-631;  40-57;  42-24;    6T-15u; 

74-377;   87-68. 

Dlv.     7-530;    28-106:     84- 
'45;    45-582;    53-427:     64-5CC; 

60-58:    81-424;    83-406;     106- 

577;    112-159,   483;    12S-41S: 

160-95 
Misc.    28-138:    86-126:    46-288. 
N.    Y.   Supp.  6-227;   13-562:   SO- 

381;    54-426;    65-1081;    6B-34; 

72-1046;    74-585;    81-50:     83- 

198;   ^-518:   98-286,   532;    52- 

533;       112-1050;       113-1092; 

138-401 :  184-747. 
Bt.    Rep'r.    20-803;    27-704;    51- 

745'  53-460 
Civ.   Proc.    6-399;   8-366;    11-87; 

15-824;  30-197. 
Abb.  N.  C.  16-36. 
Daly,  10-318. 
Dem.  4-267. 
Connolj,  2-54a 
N.  Y.  Ann.  Cas.  4-381. 
Svbd.  1. 
N.   Y.  04-31. 
App.    Div.    20-441;    84-242;    8S- 

406;  105-575. 
N.  Y.  Supp.  1O2-740. 
St.   Rep'r.  5-817. 
Glv.  Proc.  12-160. 
Snbd.  2. 
N.     Y.    86-242;    80-328;     106-S; 

100-183. 
App.  Div.  59-48;  140-423. 
N.  Y.  Supp.   125-353. 
2469. 
N.  Y.  40-383:  1 17-302:  124-330; 

153-498;   157-801;   100-183. 
Hun,     37-631;     73-404;     92-213. 

605. 
App.    Dlv.    84-242;    45-^582:    50- 

TiO:    69-60;    105-o77;    128-418. 
132-206. 
Misc.    16-510;   28-130:    36-126; 

6N-451. 
N.   Y.  Supp.  6-227;  36-1050;  72- 
1045:    74-585:    86..S71;     112- 

1050:   117-6;   126-29. 
St.   Rep'r.   27-33. 
Civ.   Proc.  11-351;  8O-108. 

Abb.  N.  c.  ar^is. 

Daly,  10-818. 


IIOO 


NOTBB. 


^ 


8iibd.  li 

N.  T.  18T-806. 
Misc.  28-183. 
N.  Y.  Supp.  68-1067. 
Civ.  Proc.  9-846;  17-886. 
Subd.  4. 

N.  Y.  154-147. 
App.  Dlv.  84-242. 
N.  Y.  Supp.  54-4a6u 
Snbd.  S. 

N.  Y.  184-443. 
App.  Dlr.  8-6k  56. 
JB470. 

App.    Dlv.    108-577. 
2471. 

App.  DiT.  7-634:  69-291:  83-406; 

91-267  ;  106-577  ;  144-145. 
Misc.  72-459. 

N.    Y.    Supp.     09-253;     118-46; 
129-885: 
SB472. 

N.    Y.    72-317;    78-306;    89-479: 

117-141:      137-408;      144-287; 

152-508;    169-135;    SM>0-457; 

201-496, 

Hun,     32-177;     39-65;     41-186; 

64-320. 
App.    Dir.    22-218:    31-178;    40« 
116:  68-498:  73-11;  79-51;  88- 
395;    92-377.    463;    104-236 ; 
109-548:     ll(V-474,    636;    133- 
436:  163-608. 
MiMc.     17-«84:     19-325;     28-602: 
33-543;    89-479;    41-850;    42- 
14,  171 :  45-533 :  65-173  ;  66- 
215;  06-412;  74-5,  7.  8;  T6- 
419  •    79-391. 
N.   Y.'Supp.   10-304;  44-729;  76- 
355;   80-789:   84-329;   85-830; 
93-728:  9<J-372;  07-403;  114- 
720;  128-523;  135-078;  139- 
1105. 
St.   Rep'r.  23-635:  32-293. 
CiT.   Proc.   19-398. 
Abb.   N.    C.   26-395:  29-477. 
Dem.  S-11.  128,  161;  6-11. 
Connoly,  2-367. 
N.   Y.    Ann.   Gas.  1-306. 
nbd.  1. 

Hun,  36-219;  6O-S40. 
App.    Diy.   104-286. 
ClT.    Proc.  12-40. 
Abb.   N.    C.  16-244;  19-40. 
I>em.  S-402. 
xbd.  2. 

App.    DiT.  80-522;  104-286. 
Htm,    T9-876. 
Misc.  6-172;  61-8. 
^Voek.    Dig.  26-5. 
ibd.  3. 

N.  Y.  24-387:  91-489;  92-70: 
llT-476;  128-878;  137-601; 
1S2-518. 
Hun.  Rl-202:  61-513:  79-145. 
App.  niT.  11-347:  73-tl:  SO-322: 
He-457;  90-327;  117-59;  138- 
792, 


Misc.   3-588;   4-340;    8-676:   18- 
880 ;  17-494 :  28-221.  449. 

N.  Y,   Supp.  83-697;  101-1093. 

St.    Uepr.    15-728;    32-147;    86- 
706;   41-569. 

Civ.  Proc.  9-58. 

Abb.  N.  C.  28-61;  81-Ul. 

Dem.  2-14;  8-518;  4-324. 
Svbd.  4. 

N.  Y.  91-439;  117-476;  128-378; 
162-513. 

Hun,  42-328. 

App.    Dlv.    78-11;    86-457;    88- 
A3;  117-69. 

Misc.  8-576;  17-494;  22-291,  499: 
89-612. 

N.  Y.  Supp.  88-697;  101-1006. 
Snbd.  6. 

N.  Y.  128-378. 

Hun,  33-611. 
Snbd.  6. 

N.  Y.  117-476:  162-618. 

Misc.  8-576;  17-494;  61-8. 

Dem.  2-U4. 
Snbd.  7. 

N.   Y.   129-6^;  169-186. 

Hun,  69-592. 

Misc.  20-637. 

St.    Rep'r.    87-488;   89-803;    61- 
561. 

OIv.  Proc.  8-159. 

How.  N.  S.  2-308. 

Dem.  4-154. 
2472a. 

App.  Dlv.  163-604. 

Misc.  72-595,  620 ;  74*813,  641 ; 
77-602;  79-691;  80.19. 

N.     Y.     Supp.     181-1090;     183- 
1107;   138-682.   917. 
2473. 

N.  Y.  126-364;  136-65;  173-489. 

Hun,  79-540. 

App.  Dlv.  24-33;  61-502:  70-182: 
85-274;        KMI-.320;       107-186; 
136-254:   168-607. 
Misc.  19-3^6  ;  36-731 ;  74-27. 
N.  Y".  Supp.  70-597:  79-1100;  83- 

226:  94-667,  876. 
Abb.  N.  C.  29-306. 
Connoly,  2-375. 
2474. 

N.   Y.  77-455;  127-296;  129-640. 

Hun.   68-607. 

App.    Dlv.   2-615;   24-33;   106^ 

321 
Misc. '19-325;    39-228;    47-548; 
48-313. 
2476. 

N.  Y.  66-144;  129-640. 
Hun,  68-507. 
2476. 

N.  Y.  88-348;  160-93;  178-442. 
Hun,  45-232;  60-404;  68-507. 
App.      Dlv.      39-611;     104-236; 

107-180:    114-245. 
yU^r.    30-15:    35-1  nr>,    732;    65- 

577;    70-156.    168. 


IIOI 


NOTES. 


N.  T.  Supp.  :tO-417;  82-180 ;  93- 
728;    06-740;    106-029;    128- 

St   Rep'r.  30-052;  35-500. 

Civ.   Proc.   12-30;  SO-1. 

Dem.  2-251;  5.40L 

Week.  Dig.  18-420L 

Redf.  K-137. 
SvbdU  %. 

N.  y.  85-153. 

Hun,  36-219:  41-106. 

▲pp.  Div.  104-236. 

Misc.  10-SO;  54-160. 

St.  Rep'r.  40-14. 

Abb.  N.  C.  16-244. 

Dem,  4-^. 
Snbd.  2. 

N.  Y.  63-610. 

App.  Div.  104-286. 

Misc.  73-491. 

Dem.  2*201. 
Snbd.  8. 

N.    Y.     73-292;    88-488;    8T-10; 
160-87. 

App.    DtV.    W^aU:    T8«86a;    84- 

148;   104-286. 
Misc.  26-354. 
N.  Y.  Bttpp.  57«*212. 
How.  N.  S.  2-112. 
Dem.  2-268;  3-346;  5-246,  382. 
Snbd.  4. 
App.  Dly.  06-13 ;  104-286. 
N.  Y.  Supp.  113-619. 
2477. 

App.  DiT.   114-245. 
»nsc.    25«19r);    27-475. 
N.  Y.  Supp.  68-166;  89-740. 
2478. 

N.  Y.  73-113,  292. 
MlBC.  S5-732;  65-677. 
N.  Y.  Supp.  106-926. 
2476. 
Hud,  63-282. 
Misc.    13-715. 
N.  Y.  Supp.  86-820. 
2481. 

N.  V.  96-441;  100-210;  108-307; 

104-259;    154-778;    159-186; 

184-42. 
Hun,     43-587;     48-417;     60-473; 

r9-877;  86-50. 
App.    Div.    18-306;    23-207;    62- 

226;    56-258,    279:   70-821;    T2- 

286;  73-11;  119-293,  495;  131- 

84 
Mlsc".    26-640;    37-606;    41-416; 

63-166. 
N.  Y.  Supp.  29-454:  68-379,  597; 

60-636;  67-881;  76-272;  T6-87, 

355,      448;      80-789;      87-.581, 

838;   97-367:   100-667;    lOi- 

882;    104-138;    110-372;   114- 

88;  116-794. 
Civ.  Proc.  12-48:  19-140. 
Abb.  N.  C.  20-477. 
Redf.  6-898,  402,  488. 


1102 


Dem.  3-572;  6-412;  6-112. 

Connoly,   1-122,   384,   437;   2^31^ 
418,  489. 

N.  Y.  Aan.  Cas.  10-129. 
Snbd.  1. 

Misc.  79-382. 

Hun.  70-110. 

St  Rep'r.  66-548. 
Sabd.  2. 

Hun,  61-212;  70-lia 

Misc.    15-662;   19»826w 

St.   Rep*r.  68-548. 
Subd.  8. 

App.  Div.  68-493. 

Dem.  4-824. 
Bubd.  4. 

App.   Div.   81-178. 

N.  Y.  Supp.  4-iaaL 

Misc.  69-296. 

Civ.  Proc.  9-68. 

Dem.  8-253. 
8iibd.  6. 

Hun,  42-828. 

Misc.  28-602. 

Dem.  2-619. 
Sabd.  6, 

N.  Y.  81-r641;  86-153;  ST-oTS: 
88-484;  100-206;  112-503: 
136-291;  167-427;  167-344. 

Hun,  24-4;  28-212;  41-464;  42- 


604;  33-547;  42-258;  4^4-268: 
49-613;  51-119;  60-67;  ee-65. 
72-200;  74-221;  80-388^  522; 
89-227;  98-518;  116-584;  119- 
292;  129-418:  131-84;  156- 
37;  152-288;  153-264. 
Misc.  1-892;  8-384;  G-115;  9- 
263,  621;  27*164,  565;  29-408: 
32-118;  84-148;  85-678:  87- 
696;  88-466;  60-485;  05-473; 
68-11  •  76-374, 

N.   Y.   Supp.   6-857,  884;    30-S51; 

31-263:    63-187.    957;    89-108*. 

63-608;    64-885;    65-103.    168; 

66-176;     72-409;     77-658;     80- 

636;    106-677;    115-239;    124- 

907;   184.496;   137-92.   1079: 

138-101,  380  ;  188^-690  ;   -  " 

576. 
St.    Rep*r.     7-824;    19-580; 

440;      22-333;      28-280:      i. 

46-587;    47-431;    48-142; 

151;  51-558;  64-276. 
Civ.  Proc.  6-391;  18-177, 
Abb.  N.  C.  17-820. 
How.  N.  S.  1-420. 
Dem.  2-75.   85.   660^  687;    8-254; 

4-48:  5-^41,  614, 
Connoly,  2-27. 
Snbd*  7. 
St.  Rep'r.  18-805;  82-805. 


NOTBS. 


Snbtf.  8. 

App.   DlT.   24-632. 

Misc.  12-258;  «2-448. 

N.  Y.  Supp.  48-32;  116-1040. 
Snbd.  9. 

Misc.   62-443. 

N.    Y.    Supp.  ,40-82;    116-1040; 
183-729. 
Svbd.  11. 

N.   Y.   80-479;   01-439;   152-513. 

Hun.  33-311:  42-32a 

App.  Dlv.  11-347:  20-383;  32- 
e04;  47-e7;  68-498;  T8-11;  80- 
522;   llT-59;   150-37. 

Misc.  4-370;  8-576;  lT-494;  20- 
631;  84-152;  81-640;  56- 
215  :  61-8  :  80-25. 

N.  Y.  Supp.  29-1084;  46-787; 
68-187:    62-339;    101-1098. 

St.  Repr.  82-147;  87-575;  41- 
339;  54-237. 

Civ.  Proc.  6-542;  12-40. 

Abb.  N.  C.  18-1;  10-40;  22-342. 

Dem.  2-619;  8-518,  584;  5-60, 
128. 

N.  Y.  Ann.  Cas.  7-171.  . 

2488.  * 

N.  Y.  71-238. 
2484. 

N.   Y.   71-238. 

Hun.  82-445;  66-560;  82-107. 

N.  Y.  Supp.  31-68. 

St.  RepT.  30-837. 
Snbd.  1. 

St.  Rep'r.  48-678. 
Snbfl.  2. 

St.  Rep'r.  48-578. 
2485. 

Hun.   82-44a 
2486. 

Hun,  82-429;  60-625. 

App.  Div.  0-422. 
2487. 

St.    Rep'r.    14-870;   80-837;   48- 
578. 
Snbd.  1. 

Hun.  82-446. 

Dem.  6-ia 
Snbd.  2. 

Hun,  60-570, 
2488. 

Hun,   60-670. 
240O. 

App.  Dlv.  0-428. 
2402. 

N.    T.   71-2Sa 
2408. 

Hun.  60-570:  82-107. 

N.  Y.  Supp.  81-68 ;  130-112. 
2404. 

Hun.   32-439. 
2495. 

App.    Dlv.    161-786. 

N.    Y.    Supp.   136-884. 
2406. 

N.  Y.  01-284. 

1 


Hun,  80-476. 

St.   Rep'r.  10-580. 

Dem.  6-15. 
Snbd.  1. 

Dem.  6-16. 
Subd.  2. 

Dem.  6-15. 
2408. 

Hun,  75-269. 
2500. 

App.   Dlv.   24-636. 

^flsc.  12-257. 

N.  Y.  Supp.  40-82. 

St.  Rep'r.  15-748. 
2564. 

Mlac.  80-18. 
2505. 

Misc.  73-563. 
2609. 
Svbd.  2. 

Run,  43-811. 

Misc.  10-485. 

Dem.  2-396. 
2511. 

How.  N.  S.  2-88. 
2613. 

App.  Dlv.  24-585:  30-815. 

Misc.   12-357;   26-354. 

N.  Y.  Supp.  40-32. 
2514. 

N.    Y.    182-270;    200-558.    . 

App.  Dlv.  100-369. 

Misc.    30-479;    41-226;    67-502; 
67-31. 

N.  Y.  Supp.  82-539;  03-836;  100- 
667;    123-523. 

Connoly,  2-117.   206. 

Dem.  3-227.  261.  506. 

Redf.  5-466. 
Subd.  1. 

App.  Dlv.  47-128. 

Misc.  87-468. 
Sabd.  2. 

Misc.  26-864. 
Snbd.  3. 

App.   Dlv.  02-466. 

Misc.   15-601  ;  67-527. 

N.  Y.   Supp.  100-972. 

St.  Rep'r.  18-168:  20-216. 

Civ.  Proc.  11-125. 

Dem.  2-352. 
Snbd.  4. 

N.  Y.  88-121. 

Misc.   73-161. 

Dpm.  4-119. 
Snbd.  6. 

N.   Y.  78-536;  08-368.  627;  164- 
103. 

Hun.  61-202. 

Agp.^Dlv.  12-135;  00-327;  188- 

Mlscri-49Z 

Civ.    Proc.  7-ir)7:  O-409. 
How.   N.   S.   1-92.  208. 
Dem.  3-232;  4-471. 
108 


N0TJD8. 


Svbd.  7. 

Hun,  8^-342. 

St.  Rep'r.  5-199. 
Snbd.  8. 

Huu,  36-261. 

St.    RepT.   29-951:  49-820. 
SniMl.  9. 

Hun,  3B-261. 

^lisc.  30-355. 

St.   Uop'r.  37-647:  41-79a 
Sabd.  10. 

App.   Dlv.  42-258. 

N.   Y.  Siipp.  59-257. 
Subd.  11. 

N.   Y.   119-33. 

llim,  52-110. 

App.  Dlv.  4-431;  40-238;  61-33; 
05-100  :  Sl-453  ;  84-163  ; 
104-402;  110-908;  143-841; 
146-707. 

Misc.  15-GOl;  17-494;  30-364;  32- 

318:  5i-r>40:  <mm;2i». 

N.  Y.  Supn.  63-726;  66-724;  72- 
495;    128-626. 

Civ.  Proc.  3-125. 

«r.  Rep'r.  15-722. 

Abb.  N.  C.  22-480. 

Dom.  2-fi48;  3-268,  609;  4-276. 
348:  5-348. 

Connoly,  2-641. 
Snbd.  12. 

N.   Y.  72-314. 

App.  Dlv.  146-706. 

Misc.   29-37:  61-220. 

X.    Y.    Siipp.   60-382. 

St.  Rep'r.  29-912;  45-752. 
Snbd.  18. 


App.  Dlv.  146-716. 
Nlisr.  «3-(;20. 


N.  Y.  Supp.  23-844  ;  131-441. 
2516. 

N.   Y.  9R-342. 

ITnn.   70-109:  83-150. 

App.  Dlv.  39-92  ;  108-176. 

AIlsc.  13-3«5r>:  30-009 :  32-543;  39- 
227  :  74-.3.'?3. 

N.    Y.    Supp.    68-983;    134-229; 
138-682. 
2517. 

Him,   51-208;   70-109. 

App.   Dlv.  :{n-82:  89-92. 

Misc.  13-307  ;  ;«9-227  ;  46-230 

N.    Y.    Supp.    35-105;    66-727: 
138-082. 

Dora.  2-313;  6-137.  446. 
2518. 

App.  Dlv.  42-258;  86-156. 

N.  Y.  Supp.  69-255. 

Connoly,  2-643. 
2519. 

Hun,  70-109. 

App.   Dlv.   42-258:   86-360. 

N.  Y.  Supp.  59-255;  83-778. 
2520. 

Ilun.  70-109. 

App.  Dlv.  108-176. 


Hisc.    12-243;    18-367;    39-287; 
40-328. 

N.  Y.  Supp.  34-44 ;  96-62. 

How.  67-217. 

Dem.  2-396;  8-577. 
2521. 

Mific.   18-367;  89-226w 

N.    Y.    Supp.   56-498. 

Con 
2521  w. 


Connoly,  2-643. 


5upp. 
.  2.( 


N.  Y.  Supp.  186-218. 
2522. 

Dem.  2-816. 
Snbd.  1. 

MlRC.  12-244. 

Kt.  Rep'r.  64-308. 
2528. 

N.  Y.  172-647. 

Misc.  17-470. 

N.   Y.  Supp.  60-772. 
Snbd.  2. 

App.  Dlv.  44-182. 
2624. 

App.  Div.  86-860. 

Misc.     12-244;     13-367; 
40-328 
•n.  Y.  Supp.  81-1032;  83-778. 

Civ.   rroc.  7-237;  19-165. 

Dom.  3-55. 
2325. 

Misc.  12-244;  18-367;  89-228. 
2527. 

Dem.  3-18. 
2528. 

Hun,  69-487;  76-206. 

App.    Dlv.   95-630. 

Ml8c.  29-531:  30-569;  39-228. 

N.  Y.  Supp.  13-367:  35-105; 
370. 

N.  Y.  Ann.  Cas.  7-171:  10-128. 
2530. 

II uu.  66-201:  69-366. 

Misc.   65-442;    71-106. 

Civ.    Proc.   8-206;   16-270. 

Kedf.   6-391. 

Dem.  8-219. 
2531. 

Appu    Dlv.    106-822. 
2532. 

Misc.  13-367. 

N.   Y.  Supp.  85-105. 
2537 
''n. 'y.    200-141. 

App.    Div.    20-66:   69-82. 

Misc.   22-220;  38-463. 

N.  Y.   Supp.  49-820;  68-489;  77- 
1030. 
2538. 

N.  Y.  185-661. 

Iliin,   64-318. 

App.  Div.   147-219. 

Mi'^c.  28-003;  58-406. 

N.    v.    Supp.   131-1041. 

Sr.  Rep'r.  12-692. 

25:>i>. 

App.   Div.  24-535. 
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N.    Y. 

AIi£C. 


T3-504. 
Siipp.  49«82. 

2T-168;  T3-564. 

12-257. 


^Veelc.    I>ig.  86-16& 


App.    I>lv.  24-585. 
I«.    Y.    Siipp.  49-82. 


.105. 


I""*. 


N.   Y.   Ta-387;  118-62. 
Hun,    Tl-30;   78-801. 
l>em.    3-324. 
2S-4S. 

N.  Y.  80-1;  92-181;  06-517;  108- 
156,   470:  104-74,  W8:  111-289, 
52^  :  i:i5-732  ;  146-121  ;  184- 
57;   193-238. 
Htin.    a:fi-251,    420:    Tl-503:    t4- 
631:     T5-209:    T8-49:     79-130; 
84-524;  88-377;  89-144. 
App.  DkT.  1-622;  4-2;  10-874:  17- 
268,    273:    19-489:    42-381:    44- 
406;    *7-316:    S2-302:    58-198: 
6n-229:    69-28G:    71-522:    78- 
659;    7B-342:   97-118;    191-556; 
112-373:    119-874;    135-704; 
148<»823;    lffl-9d5. 
Misc.     12-2."»5:     :55-480;     45-563: 
50-110:  54-176:  68-283;  71- 
635;  72-333;   80-26. 
N.     Y.     Supp.     59-152:     61-175, 
997;      05-88:      72-728;      74- 
755;     75-959;     77-178;     78- 
186 :     89-0:i4  :     98-438,     021  ; 
105-931  <    119-607;    125-100; 
127-966. 
Dem.  3-229.  258. 
St.  ReD'r.  79-178. 
Week.  Dig.  24-3. 
2546. 

N.  Y.  168-427;  177-390. 
Hun,  47-348. 

App.    Dlv.    1-40:    18-114:    42-4: 
44-406;    45-578:     54-283:    58- 
210;   61-337;   65-229,    378;  69- 
286:    111-511.    547:    118-206, 
222:   124-601;    136-517;    138- 
858 
Misc. '25-283:  St-76:  84-210:  43- 
476;  53-178;  54-260;  72-333, 
335. 
N.  Y.  Supp.  35-480:  58-920:  61- 
173.  997:    66-664;    70-353:   72- 
728;    78-57:     74-755;     89-459; 
07-1098;      99-174;      121-184; 
12,1-289;  181-198. 
St.  RppT.  14-321:  70-177. 
CW.  Proc.   14-52;  16-270. 
Dem.  3-377. 
Connoly,  1-442. 
Abb.  N.  C.  81-110. 
N.  Y.  Law  Jour.  5-667. 
2547. 
N.  Y.  111-624:  149-238. 
Hnn.  60-52-!  68-580 
App.  Dlr.  79«'044 :  168-605. 


Misc.   72-598:  80-18. 

N.  Y.  Supp.  97-938;  138-917. 

Dem.  6-269. 
2548. 

Hun,  40-233;  63-580. 

App.    Div.    14-162;    35-548;    79- 
544 

N.  Y.*  Supp.  81-101. 
2559. 

N.  T.  172-547. 

Hun,  37-111. 

App.  Dlv.  18-303;  40-78;  70-416; 

N.     Y.     Supp.    57-548;     75-236; 

116-915. 
Bt.  Ilep'r.   16-240. 
Civ.  Proc.  14-195. 
2551. 

App.   Div.    12O-C70. 
Misc.   58-101;    68-7. 
N.   Y.    Supp.    105-549;    124-892. 
2562. 

App.   Dlv.   1-29;  82-326:  40-116; 

03-49;    67-72;    68-162;    88- 

142;  105-587;  110-68;  111-282. 

MI.sc.    16-518:   28-.'?09;   44-339; 

66-226;  58-488. 
N.  Y.  Supp.  86-529:  59-981;  71- 
376;    84-329;    96-1017;    97- 
459. 
St.  Rcp'r.  2-655;  8-224. 
2553. 

N.  Y.  75-425;   194-390. 
App.  Dlv.  TO-416. 
Misc.  29-531;  58-489. 
N.  Y.  Supp.  75-236. 
Connoly,  2-52. 
N.  Y.  Ann.  Cas.  7-171. 
2554. 

N.  Y.  194-399. 

Hun,  38-211. 

App.  Dlv.   55-148;  70-416;  126- 

T75;  132-497. 
Misc.  7-502;  8H-66;  58-489. 
N.  Y.  Supp.  89-828;  46-489;  75- 
236;  76-lKM:  111-116;  116-960. 
Dom.  6-358. 
Week.  T>\g.  16-150. 
N.   Y.  Ann.  Cas.  4-269. 
2555. 

N.   Y.   75-425;   91-235:    103-181; 

154-115. 
Hun.  73-191. 

App.    Dlv.    19-382;    79-268:    88- 
Yi:j;     198-13;    111-282;    126- 

MlBC?"  28-310;   44-.1.m 
N.   Y.  Supp.  46-439:  69-981:  79- 
687 ;     84-329 :     89-927 ;     95- 
467;  97-4.")!':   111-116. 
St.  Rep'r.  16-242:  19-321;  20*288. 
Civ.   Proc.   13-28:  14-200. 
Abb.  N.  C.  29-360. 
Dom.   5-449:   6-3.'8. 
Hodf.   4-318:  6-181. 
X.  Y.  Ann.  Cas.  4-266. 
Snbd.  8. 
Hnn,  84-309. 
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NOTBB. 


App.  DlT.  SW-M^ 
Su1»C.  4. 

Hun,  34-309. 
App.  DIv.  18-308. 
lUisc.  12-326. 
2550. 

N.  Y.  eO-536.  

App.  Dl7.  1«-S08;  lW-125. 
Dem.  3-320. 
2657. 

N.    Y.   111-284;   197-473, 

App.  DIv.  10-129;  101-28;  114- 

G15. 
Misc.    12-324;    20-307;    ^8^416. 
N.    Y.   Supp.  «0-87;  91-797. 
Civ.  Proc.  15-270,  273,  276,  279. 

282,  284;  19-355. 
How.   05-137. 
Dem.  2-635;  61-429.  428. 
Redf.  4-3?5,  480. 
Connoly,  2-16. 
N.  Y.  Ann.  Cas.  T-82. 
2558. 

N.  Y.  99-101;  111-280;  <.«0-451. 
Him.  33-236;  64-162. 
App.    DIv.    10-129;    15-547;    44- 
240,  624;  65-149;  63-494;  131- 
276. 
Misc.  3-156:  20-308;  25-369;  35- 

579;  60P.297. 
N.   Y.   Supp.  55-640;  60-87;  Tl- 

795;  113-287. 
St.    Rep'r.   5-190;   4»-854. 
Civ.  Proc.  4-eO;  14-41.  408;  99- 

401. 
Abb.  N.  C.  23-381;  28-378. 
Connoly,  2-61. 
Week.   Dig.  25-156. 
Svbd.  1. 

Hun,  48-419. 
Misc.  60-298. 
Civ.  Proc.  15-296. 
SoLbd.  2. 

Dom.  6-446. 
Snlid.  3. 

N.  Y.  100-205;  110-457,  4S7. 
Hnn,  61-280. 
App.  DIv.  7-12:  45-626. 
St.  Rep'r.  40-846. 
Abb.  N.   C.   17-329.  337:  18-243. 
Dem.  5-274. 
2059. 

N.  Y.  111-284. 

Hnn,  64-162:  86-571. 

App.    DIv.   7-12. 

N.    Y.    Supp.   33-007. 

eiv.   Proc.  15-290. 

N.  Y.  Ann,  Cas.  9-416»  n. 


Hun,  64-162. 
App.  DIv.  7-12. 
Misc.  25-370. 
Civ.  Proc.  16-208. 
Dem.  6-444« 
2561. 

N.  Y.   100-203. 


Hun,     36-301;    40-443;     4T-4T7; 

64-162;   78-181:   86-12. 
App.    DIv.   7-12;   24-194:   4€^-31. 
fS;    46-241;     51-31S:     SS-14d; 
80-513;   122-356. 
Misc.    25-284,    369;    SS-5T9:    88- 
219;   39-lSO;   57-625;    «8-414. 
417         • 
N.  Y.  Supp.  55-423,  640  :  ei-671 : 
72-62;    77-26G;    T«-4>76;    »- 
118;    124-628. 
Civ.   Proc.  15.4284;   ILfMHKL 
Abb.  N.  C.  lS-a42. 
Dem.  3-584. 
Redf.  5-110. 
Connoly,  1*-158:  2«410. 
N.  Y.  Ann.  CiS.  T-81. 
9662 

.'y.   70-481;  197-473w 
im.  47*477:  64-163:  SO-U. 
[>.    DIv.    24-194:    61-31&    836: 
.01-561:  12^356:  X24-794. 
Misc.   20-307;  25-284;    S9-120: 

67-625. 

N.  Y.  Supp.  45-668:  «4-1025;  65- 
1061;   78-976;    1«9-217;    124- 
628. 
St.  Rep'r.  6-196. 
Civ.  Proc.  15-284,  290;    l»-aOt 
Dem.  6*69. 
Redf.  6-880,  887. 
We^k.  Dig.  25-325. 
2563. 

Misc.   68-414,   417. 
Dem.  3-581. 
Connoly.  1-158.  254, 
Abb.  N.  C.  31-111.  • 
2666. 

N.  Y.  146-540. 
2566. 

Abb.  N.  C.  81-110. 
2567. 

Misc.  73-564. 
2668. 

App.  DlT.  11-854;  55-271:  TI-1: 

T3-348:   92-465;    93-114;    114- 

613  ;    131-84  :    185-125  ;    151- 

235:  153-86. 
Misc.  34-152. 
N.  Y.  aqpp.  66*784:  7JM57:  87- 

23  ;   99*1070  ;    116-239  ;    1S5- 

143. 
Dem.  4*227. 
2669. 

App.    DIv.    66-278;    84-53;    116- 

587 
Misc. '32-119:  33-672:   34-150. 
N.  Y.  Supp.  66-176;  67-870;  68- 

937;  8B*ei2. 
2570. 

N.  Y.  104-200;  lll-*284:  14US-5ia 
Hun,  36-629:  82-444;  88-445^_ 
App.  DIv.  5»^96:  12-X7:  lK-303 

08-211:      1O9-2.50:       llT-810 

125-748:    136-125;    130-833 

16.3-86,  823.  _ 
I      Misc.  34-152  ;  47-520. 
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KOTES. 


N.     T.     Bupp.    «©-d63T     <>R-819; 

110-9d;  Ml-779:  1^-1C»99. 
St.  Rep'r.  12-eOl. 
N.  Y.  Ann.  Cas.  1-805. 
S71. 

R  T.  e©-410;  141-in. 
App.  Div.  42-881. 
N.  Y.   Snpp.  SO-152. 
572. 
App.      Div.      66»QS1:      116-587; 

131-84;  168-80.  585. 
MIfC.  34-130. 
N.   Y.    Supp.   72-694;    :i  15-239 ; 

138-59. 
Dem.  S«^. 
t73 
App.  DlV.  28-18 ;  1«8WW)I  ;  420- 

883;  128-776. 
K.  Y.  Snpp.  105-G9;  118-104. 
5T4. 

N.   Y.  180^41i. 
Misc.  e-514. 
Week.  Dig.  11*212.  • 
N.  Y.  Supp.  08i-683,  921. 
S7S. 

App.  Div.  79-268;  117-368. 
N.  Y.  Snpp.   108-177. 
576. 

N.  Y.  125-413;  133-177. 
Hua,   61-280;  69-405;  74-268 
App.  DiT.  4-3;  10-594:  17-6;  51- 

637;  93-465;  112-317. 
MUc.  50-110  :  54-176 ;  80-24. 
N.  Y.   Supp.  105-931. 
577. 
App.    Div.    11-45;    52J-685;    97- 

641;   117-858;   15»-917. 
Mi»c.  17-643. 
N.  Y.  Snpp.  79-687. 
St.  RepV.  15-745. 
Dem.  8-85a 
578.  ^ 

Hun,  74-268. 
App.  DIr.  79«*268. 
Ml8c.  62-278. 
N.  Y.  Supp.  79-687. 
St.  Rep'r.  15-745, 
579. 

A!i|>.  Dlv.  81-267. 
Misc.  52-278. 
N.  Y.  Supp.  4T<«689. 
580« 

App.  Div.  11-45. 
Misc.  52-278. 
N.  Y.  Supp.  102-1124. 
581. 

N.  Y.  Supp.  108-177. 
App.   Div.  117-858. 
Connoly,  2-642. 
582. 

Hun.  88-229.        ^  -        -^. 

App.  Dlvn»-599;  OS-61;  105- 

357;    138-84. 
lilAo    41-92 
*.  Y.  Supp."  61-244:  62-42S.:;  87- 

793;  94-176;   12S-60a 


Hun.  T4-268. 

Misc.  64-288. 

N.  Y.  Supp.  118-583. 
2584. 

App.  Div.  21-268;  138-12S. 

Misc.   17-544;  83-672. 

N.     Y.     Supp.    47-!liro;     68-037; 
119-892. 
2585. 

N.  Y.  112-525. 

Hun,  68-531. 

App.    Div.    86-542;   52-^885;    79- 
5». 

Misc.'  24-d^:  41-65. 
K.  Y.  Supp.  455^8;  81«101. 
Civ.  Proc.  14-406. 
2586. 

N.  Y.  66-260;  (8V-5ft4;  138-177; 
148-408;  800-866. 

Hun,  45-561;  68-531;  74-96;  7»- 
482;  83-331;  84-624;  86-886. 

App.  Div.  6-ifi46;  10-481:  17«-6: 
39-86;  46-84;  47«12&:  •Mke2: 
61-637;  53-567:  56-279:  flS- 
58S;  -M^^IS;  98-«42«  634;  81- 
228;  02-465;  90-4{»8 ;  1^5- 
255;  107-77;  813-^4,  1926;  146- 
519  ;  117-299  ;  118-484  ;  «JS*- 
384;  188-170,  217;  126.fe08 ; 
143-824.  962;  161.-/768 ;  Ii63- 
732. 

Misc.  41-88:  80-24. 

N.  Y.  SOfib.  66^628:  6fr-1022;  67- 
870;  7CM641:  79.-6ra;  81-68. 
ion  88-847;  93-418;  101- 
776;  105-109**:  108-130, 
281;   187-966;  128-486. 

T.  &  C.  5-402. 
2587. 

N.  Y.  72-269.  482:  90->63:  104- 
648;    133-177. 

Hun.  63-681:  74.^09,  3G8:  80- 
4G0;  89-300:  81-Sl. 

App.  Div.  79-542;  113-880; 
117-200. 

MlBC.    41-<89. 

N.  Y.  Snpp.  81-101. 
2588. 

N.  Y.  72-482;  116-^78;  148-408; 
176-595. 

Hun,     40-233;     63-531:     6»-«61 
66-560:  7.S-49:  82-444;  89-866 

Apt).  IMv.  6-21C:  9-288:  14-162 
36-280,  542:  67-421;  79-642 
9».115:  96-60:  14W-S2,  62 
112-497;  123-70:  125-902 
126-204.  209:  127-162.  876 
129-701:  Tl7-<).^2;  138-918; 
143-689.  691.  692,  927;  1-'B2- 
910. 

Mlsr.  24-2r)9.  421;  41-90:  42- 
237  :  80-24. 

N.  Y.  Supp.  553-733  :  «l5-52 ;  60- 
1100:    68-876;    81-.101  ;    94- 
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961;   110-680;  111-274:    114- 
d67;    126-690;    128-594. 
2S80. 

N.    Y.    70-566. 

Hun,  71-509. 

App.    Dlv.    55-150. 

Civ.  Proc.  13-408:  15-298. 

Dem.  0-444. 
2500. 

N.  y.  68-460. 

Civ.  Proc.  15-890. 
2591. 

N.  Y.  76^16. 

Hun.  65-406. 

App.  Dlv.  88-259;  101-247:  135- 
252  ;  138-625  ;  146-499.  598. 

N.    y.    Supp.    91-746;    120-569; 
122-849;    131-155.    311. 
2502. 

N.  Y.  Supp.  lSl-165. 

App.  Div.  146-429. 
2S93. 

Misc.   33-625. 

N.  Y.  Supp.  08-060. 

Dem,  2-184. 
2504. 

App.  Dir.  50-104;  146-429. 

Misc.  8-142. 

N.   Y.   Supp.  131-155. 
2595. 

App.   Div.  92-346;  lSO-167. 

MlBC.  31-118. 

N.  Y.  Supp.  114-583. 
2506. 

N.   Y.    126-354;   184-43. 

App.       Dlv.       10-350;       86-54; 
120-069. 

MlRC.   40-520. 

N.  Y.  Supp.  88-621;  102-899. 

2007. 

X.    Y.    72-565. 

App.    Dlv.    57-238;    117-859. 

Misc.    31-lin. 

N.    Y.   Supp.   103-177. 

Doui.  2-2r.l.  460. 
2600. 

MIso.  2.'»-137:  39-520. 

N.  Y.  Supp.  54-926;  80^879. 

Dem.  2-201,  251. 
2001. 

Misc.  25-137;  39-620. 

N.  Y.   Supp.  64-926;  80-379. 
2602. 

Hun.  60-482. 

App.  Dlv.  6-565;  51-848:  88-33. 

Misc.  33-.543;  42-14. 

N.  Y.  Supp.  64-920;  68-968;  85- 
830. 

Ccmnoly,   2-632. 
2003. 

N.  Y.  154-423. 

App.  Dlv.  10-129;  53-82:  54-583: 
O8-140;    118-332. 

Misc.   68-8;    72-587. 

X.  Y.  Supp.  74-148;  131-982. 

11 


Civ.  Proc.  16-<871. 
Redf.  5-416. 
Connoly,  1-192. 
2605. 

X.  Y.  llO-aOo; 

App.   DiT.   43-03:    er-TS;  84- 

554;    149-583. 

N.  Y.  Supp.  59-229;  8S-73I; 
183-1012. 

Oonnoly,   1-102. 
2606. 

N.  Y.  114-869;  119-427:  124-}: 
136-384;  142-545:  1S3-3K, 
154-428;  170-197;   17B-150l 

Hun,  28-451;  33-618:  44.-457:  51- 
201;  55-248;  64-372:  6S-ai:  77- 
248;  82-112:  91-205. 

App.  DlT.  18-23:  B<^-314:  3S- 
604;  48-95;  61-358.  419;  93- 
639;  54-582;  66-456:  S8-21(<: 
63-49,  488;  67-72;  GS-146,  IS' 
72-286:  77-159;  86-572;  86-r; 
87-467;  97-263;  112-17?; 
113-470;  118-328;  110-30lt 
122-739;     182-618;     138-791 

Misc.  24-853.  457;  2S-281:  26- 
124:  84-210.  585;  30-742:  37- 
71 1  ;  38-723  ;  49-435  ;  57- 
480:  60-47;  64-241;   T«-3»; 

N.  Y.  Supp.  47-101:  81-802:  S»- 
186.  711;  65-426;  5<I-1100:  6t- 
429;  65-1061:  66-1028:  67-87; 
70-391:  71-376,  793;  78-60»: 
74-148,  443;  76-37;  Te-83:  8»- 
939;  98-42;  99-213:  108- 
410  ;  104-213  ;  167-737  ;  10»- 

711 ;  131-187 :  183-718  ;  134- 

229, 

St.   Rep'r.  5-875;  86-229. 
Civ.  Proc.  14-62;  16-371. 
How.  66-291. 
Dem.  2-486;  8-286. 
Retlf.  4-399:  5-88L 
Week.  Dig.  26-64. 
Connoly,  1-88,  191. 
2607. 

N.    Y.    72-565;    76-425;     1S4-1: 

175-150. 
Hun.  36-579;  83-431. 
App.   Div.   24-31;  32-604;   4S-6& 

101;  55-456;  ^7-73.  ^^ 

Misc.     32-423;     34-585:     36-557 

66-7  ;  48-223  ;  53-56. 
N.  Y.  SjDpp.  39-828;  63-186:  63- 

1051;  73-600;  96-6^;    102-681 
Civ.  Proc.  15-371;  19-246. 
2iM>8. 

X.  Y.   124-1. 

Hun.  48-380. 

App.   Dlv.  48-95.  101:  «r-70. 

MlBC.     32-425;    84-585;     36-537; 

66-7. 
X.  Y.  Supp.  69-429;  66-544;  1> 

600. 
OS 


KOTB6, 


1 7.  Proc.  10-246. 

[,     Y,     lSr4-l 

S'p.'Div.  42^86.  101. 
sc.   34-585. 
:.    Y.    Supp.   60-429;   70-381. 
Iv.    Proc.    15-871;    10-246. 
►em.  3-251.  . 

LO.  ^ 

r.  Y.  186-884. 
[UD,  66-30. 
L2. 

Itsc.  0-437;  46-535. 
r.  Y.  Supp  30-383  ;  02-874  ;  06- 

895  ;   130-533. 
ODDOly,  23-532. 
t»d.  6. 

tisc.  21-778. 
f.  Y.  Supp.  130-535. 
pp.  Div.  145-854. 
L8. 

y.    Y.    188-15. 
.pp.     Dlv.     0-344  :     lS-f»l  ;     40- 

405;  110-602;  124-608;  152- 

325. 
il8c.  22-65;  50-389. 
r.  Y.  Supp.  1O0-61. 
L4. 

r.   Y.  06-145. 
Lpp.  DlT.  56-280;  116-593 :  131- 

rllso.*  13-366;  6O-630;   65-408. 

•J.    Y.    Supp.   121-903. 

:iv.  Proc.  1-469. 

Cow.  67-58,  817. 

foBnoIy,  1-488. 

L6. 

kpp.  DlT.  48-390 ;  56-278 :  106- 

225;  110-649. 
iiac.  13-366;  5^-451. 
i.    Y.     Supp.     51-597;    03-1004; 

101-882;  100-474. 
)em.  2-168. 
bd.  1. 

ipp.  Dlv.  20-277. 
Uv,  Proc.  6-828. 
)em.  3-199. 
bd.  8. 

kpp.  Dlv.  116-686. 
16. 

Lpp.  Dlv.  117-409. 
I.  Y.  186-60. 
17. 

%,  Y«  182-468. 
Lpp.  Div.  4-430:  32-185;  43-390; 

«6-278;      73-348;       105-225 

122-2:   141-466. 
tflsc.  32-119  :  55-160. 

J.  Y.  Supp.  53-943:  60-153:  66- 
175;  67-931;  03-1004;  07- 
367:   106-359. 

It.  Rep'r.  7-292. 

>em.  2-160.  524.    ■ 

18. 

•J.  Y.  67-109;  77-868.  596;  112- 
492. 


Hun,   41-89;  47-7; 
617. 


61-104;   76- 


IIUO 


276;    65-405;    74-25,    29,    34 

76-33. 
N.     Y.     Sjipp.     62-919;     06-72JI; 

101-882:    113-210,    619;    120- 

196;  130-397;  134-868. 
St.  Rep'r.  14-117. 
Civ.  Proc.  6-128. 
How.  67-57. 
Dem,  2-117.  448. 
Connoly,   1-464. 
2610. 
Hun.  75-472:  76-517. 
App.   Div.  6-215;  116-585;  128- 

201. 
Misc.     13-467:    46-539;    55-1G5; 

60-276;  74-34. 
N.  Y.  Supp.  101-882;  113-610. 
2620. 

N.  Y.  77-369;  06-829. 

Hun.    64-104;    76-472;    76-1,    2; 

78-483. 
App.  Dlv.  16-139;  10-267;  47-49. 

125;     80-75;     80-414;     104- 

317.  321.  326;  100-780;   118- 

114;  12S-201;  120-9;   186-789. 

794;   130-245. 
Misc.  7-222;  13-468.  473:  14-490; 

17-191;    25-460;     33-146,    329; 
,   38-471;     46-539:  48-46;     51- 

543;  65-164;  61-559;  68-171; 

N.   Y.  Siipp.  62-294:  68-368;  77- 

1036;  80-410;  06-435,  729;  101- 

971;     106-474;     113-210,     619; 

}lg-429;    131-452;    123-1015; 

120-165. 
St.  Rep'r.  58-708. 
Dem.  e-106.  287. 
Connoly,  2-260.  579. 
2621. 

HuD,  76-522. 

Ann.  Dlv.  53-106 :  70-523 ;  104- 

325;   131-876. 
Misc.   13-467:  25-459:  30-2;  86* 

473:     61-208;     68-171;     75- 

434;  76-403. 
N.    Y.     Supp.     73-808;    76-373; 

135-515. 
Dem.  6-81. 
Kedf.  5-372. 
Connoly.  2-213. 
N.  Y.   Ann.  C«8.   16-489. 
2621a. 

App.  Plv.  151-707. 
N.  Y.  Supp.  187-97. 
2622 

N.  Y.  77-300;  141-166:  166-336. 
App.    Div.    10O-268.    272;    105- 

226,  2G1;  100-780. 
Misc.     13-467;    42-236;     43-463» 


NOTES. 


567  ;  46-539  ;  47-538 ;  8»-308  ; 

78-156;  323. 
N.    X.    Supp.   08-1004;  96-729; 

X8a-485. 
St.  Rep'r.  5-329. 
Dem.  3-136w 
Connoly,  2-441. 
2623. 

N.   Y.   68-148;   70-387;  77-369, 

533 :  182-468. 
App.  Div.  71-219;  05-184;  lOO- 

268r    273;    112-496;    X2S-168; 

127-82  ;     128-875  ;     132-179 ; 

153-606. 
Misc.  27-421;  89-63;  42-236;  50- 

373;  61-558. 
N.  Y.  Supp,  76-642:  88-734;  98- 

483;  99-62:  198-133;  111-190; 

118-97;  188-917* 
Civ.  Proc  6-028. 
Dem.  6-244. 
Connoly,  2-441. 
2624. 

N.   Y.  72-317;   113-569;  126-78; 

186-20;      182-465;      186-162; 

189-461. 
Hon.   63-37;  75-129;  88-376. 
App.  DiT.  82-185;  85-280:   lOO- 

^68,     273;     195-224;     112-660; 

lia-701;      116-587;      117-60; 

124-694;    186-832;    144-853; 

152-852;    153-606. 
MI8C.  9-200;  22-215;  28-452:  24- 

200;    26-254;    27-477;    30-281: 

81-418;  37-114;    46-209:    50- 

373;   52-261:  55-171;   59-131. 

313  ;  69-56,  290,  500  ;  67-349  ; 

72-829.    567,    598,    611;    79- 

187    391. 
N.  Y.'Supp.  80-215:  84-831:  49- 

577;  61-D02;  52-943;  55-52;  59- 

164;   93-1004;   94-588;   99-62; 

112-206,    265;     113-625.     1108: 

121-779  ;     129-435  ;     181-27  ; 

137-1002 ;       1418-917 ;       189- 

1105. 
Abb.  N.  C.  15-188. 
Dem.  8-889. 
Connoly,  2-454. 


2687. 

App.  DiT.  69-191:  9*^-BO. 


Ap^. 


N.  Y.  186-20. 

Aipp.     Div.    128-4T7:    168-951; 
168-606. 

Misc.  72-598. 

N.  Y.  Supp.  137-1002 :  188-917. 

Abb.  N.  C.  31-120. 
2629. 

App.    DiT.    183-607. 

Misc.  32-300. 
2632. 

App.  Div.  68-185. 

Misc.  41-7 ;  48-46. 
2636. 

N.  Y.  206-809. 

Hun.  36-122;  79-878. 

App.  DiT.  89-522. 
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I.  DiT.  49-58;  IMK191; 
15-230. 
Misc.  19-85;  99-57. 
N.   Y.   Supp.   121.109. 
St.  ^ep'r.  15-441. 
Dem.  8-541;  4-496;  B-498:  O-lft 
Siibd.  1. 
Civ.  Proc  8-158. 
Dem.  8-615. 
Svbd.  2. 

N.  Y.  78-282;  SS-S61. 
Civ.   Proc.  9-452; 
2689. 

App.  Div.  27-508:  

MlBC.  17-470;  29-89;  37-SBllI 
Dem.  8-164. 
2649. 
Misc.  17-473. 
N.  Y.  Supp.  76-487. 
2641. 

Misc.  17-478. 
2642. 
Hun,  87-96. 
App.     Div.     84-280;      lOOi^, 

108-65;   154-641. 
Miac.  44-70. 
N.  Y.   Supp.  96-904. 
Civ.  Proc.  14-286. 
2643. 

N.     Y.     64-643:     99-589; 

153-323;   154-429. 
App.  Div.  96-12;   100-243;  It*- 

490;   189-644;    13S-251;  1>»> 

166. 
Misc.    24-418:   87-568.    715:  4V 

406:    43-234;    44--^  ;    4^ 

46-287;   48-490;    »T-268:  «^ 

629 ;  72-288. 
N.     Y.     Supp.     17-355;     SH-IU! 

88-557  :      JHI-1106  :       lOS-oli 

107-1115:     113-1137:     115-1:3: 

129-569;  181-111;   ISS-TIS. 
St.  Rep'r.  3.1-.588:  41^330. 
Abb.   N.   C.   a7-329. 
Civ.  Proc.  19-278. 
How.  N.   S.  2-109. 
Dem.   2-206:   3-160: 
Connol)*,  1-106;  2-887, 
Subd.  1. 

Misc.  12-473. 

St.  Rep'r.  4-534:  18-96S:  67-fll 

How.  N.  8.  8<^ 

Dem.  4-170,  298,  489;  9-^282.  SS 

6-49. 
Svbd.  2. 
St.  Rep'r.  67-411. 
Civ.   Proc,  9-78. 
How.  N.  S.  8-59. 
Dem.  4-170,  298;  5-189.  282:^ 

49. 
Svbd.  8. 
Misc.  29-87. 
St.  Rep'r.  67-411. 
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Misc.  28^66.  867. 
N.  7.  gQpp.  Wi^ftlO. 
344. 

App.   DIv.    118-490. 
Misc.  8-143;  87-686;  48*286. 
N.  Y.  Supp.  108*518. 
S45. 

CiT.  Proc.  7-189. 
I>em.  8-68,  548. 
Kedf.  S-858. 
Connoly,  1-491. 
B48. 

Misc.   12-100. 
347. 

N.  Y.  95-256;  112-498:  lCBO-164. 
Hun,  28-207;  46-661;  70-106:  73- 
116;    70-444;    81«427;    82-111: 
00-159 

App.    DlT.    110-646;   118-587. 

Misc.    15-655:    24-421;    27-618; 

28-373;  80-33:  82-318:  88-61; 

51-310;  56-174;  60-629 ;  73- 

163. 
N.  Y.  Supp.  20-981:  85-776:  53- 

733;    50-978;    66-724;    76-065; 

lOO-llOO;  113-937. 
St.  Rep'r.  12-693. 
I>em.  6-12. 

Connoly,  1-294;  2-271. 
»48. 

N.    Y.   112-498;  150-164. 
Hnn.  51-208;  70-442;  82-444:  00- 

162. 
App.  Dly.  0-423 ;  110-648. 
MiPC.    15-655«    aOO;    22-222:    28- 

373  ;  30-38  ;  88-61 ;  55-171. 
N.     Y.     Supp.     35-775;    76-965; 

07-867. 
I>em.  2-318:  6-187. 
Connoly,  1-294. 
340. 

Hun.   31-176;  51-208. 
Misc.  15-655;  28-878. 
N.  Y.  Supp.  85-775. 
Dem.  6-446. 
IffO. 

N.  Y.  181-400. 
Hun,  28-246;  81-176. 
Misc.  28-373;  41-76;  50-296. 
N.  Y.  Supp.  85-775;  110-572. 
Connoly,  2-281. 
ISl. 


App.  Dly.  110-640. 

Misc.  28-373:  59-296. 

N.  Y.  Sopp.  85-775. 

St.  Rep*r.  12-698. 

152. 

Misc.  28-878. 

N.  Y.   Supp.  35-775;  50-97a 

St.  Rep'r.  12-688. 

Dem.  8-186. 

353. 

Hun.   84-28:  00-199. 

N.  T.  Supp.  36-775 ;  06-827. 

Misc.   55-174. 


2668«« 

N.    Y.    150-164;    160-S84;    185- 

875. 

Hun.  70-442;  82-440;  87-346;  80- 
184,  866;  90^159;  01-164. 

App.  Dly.  6-216,  604  {  0-35,  4^, 
489;  14*599;  1.6-457;  27-^. 
627;  28-859;  20-374:  85-280; 
87-116;  48-389:  45-117:  50- 
128;  51-646;  65-682;  68*61;  74- 
838;  77-114.  121;  80-589;  82- 
420;  84-66;  86«291:  01-19;  08- 
368;  100-269,  367,  369;  105- 
259,  266.  678;  100-701,  885; 
110-314,  648;  118-657;  115- 
640;  116-587;  116-868;  118- 
297;  120-230;  123-113,  480; 
124-619:  126-204.  582:  136- 
620;  187-576;  180-712,  739; 
140-877:  141-424.  430,  464, 
525;  148-575.  927;  146-705; 
140-486,  5'52;  15O-604 ;  151- 
373;  lKV-236.  668.  676,  728; 
168-608;   154-931. 

Misc.  15-655;  22-656-41-76;  42- 
237  ;  48-188 ;  48-5^8  ;  50-398  ; 
54-475;  50-295;  60-630:  61- 
687;  04-287,  295.  603;  60-484. 
435 ;  72-585.  599  ;  70-539. 

N.  Y.  Supp.  29-981;  81-068;  34- 

1037;  85-400.  775;  86-284.  287; 

50-801:  51-134.  284;  55-52:  61- 

231;    72-959;    74-109;    77-513; 

78-1001:  80-1011;  81-575;  82- 

810 ;     «i8-831  ;     04-171  ;     07- 

180,    244.    367:    100-535;    lOl- 

313;    1^-366;    106-34;    108- 

489  r   110-572.    938:    113-0.0.5: 

114-615.    698:    118-347.    653; 

124-293;      126-25,      81,      147. 

440,    551  :    128-594 ;    131-.'>23, 

982;  184-138;  185-773;  137- 

635;    188-917. 

2654. 

App,  DiT.  6-112;  181-691;  187- 
837 

N.  Y.'  Supp.  122-581. 
2655. 

App.  Dlv.  6-112. 
2666. 

N.  Y.  178-321. 


App^   Dlv.  6-112;  187-887. 
2657. 


Y.   Supp.  122-581. 


App.  Dlr.  6-112;  187-887. 

N.  Y.  Supp.  122-581. 
2658. 

App.  DlT.  6-112. 
2650. 

App.  Dlv.  6-112. 
2660. 

N.    Y.    47-351:    80-401;    94-649: 

119-62:  102-312. 
Hun,  50-523:  77-2S1 :  09-321.  600. 
App.  Dlv.  22«.266 :  02-878.  381  ; 

105-145;    110-804;    121-825; 

123-214. 
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Misc.     24«419;     28-723:     38^271. 

729;  84«S1:  86-514:  87-66.  457, 

539  ;  38-223  ;  41-165  ;  43-23-1 ; 

47-548;    48-33;    0O-4(K>,    641; 

57-267;   60-270;   69-279. 
N.  Y.  Supp.  36-882;  6»-688,  1116; 

6»-507;   78-1062;   76-1058;  76- 

461;  87-16;   88-567;   OS-973 ; 

106-74;      107-1115;      108-281: 

120-669;    126-1001. 
Sub«l.  6. 
Misc.  5-176;  88-729;  84-82:  86- 

515. 
N.  Y.  Bupp.  60-884. 
Snbd.  6. 

Misc.  5-176. 
Sobd.  8. 

App.  Div.   135-252. 
Misc.  28-37. 
2661. 

N.  Y.  182-312. 

Hun.  50-523:  82-S2SL 

App.  DlT.  8^-259;  82-378. 

Misc.    12-473:    24-419:     34-^; 

41-4CS;    45-535;    48-33;    66- 

232'  60— *'71 
N.     y'.     Supp.  *  S4-aM;^  84-1054. 

1102  ;    »«-l)8  ;    107-591 ;    108- 

iiol;  113-281. 
Dem.  2-459. 
N.  Y.  Ann.  Cas.  8-477. 
2662. 

N.  Y.  112-525. 

Hun.  42-470:  78-539. 

App.    Div.    15-547:    47-23;    82- 

378,   381;    110-649;    118-208; 

Misc.    28-724;    37-457;    57-267; 

70-156;   74-2. 
N.  Y.  Supp.  44-551;  62-187.  819; 
87-16;    128-477. 
2063. 

N.    Y.    182-312. 
Hun.  50-523;  82-322. 
Add.     Div.      15-547:     100-4 R.*? : 
lo.-^-145;    117-400;    118-208: 
123-214;    142-42. 
Misc.  20-724  ;  50-:»31. 
N.  Y.  Supp.   36-882:  44-ora;  81- 
706;   108-281;   126-693. 
2664. 

N.  Y.  128-70. 

Hun.  85-193. 

App.    Div.    45-90;    82-347;    116- 

70S:  120-12;  126-775. 
Misc.  18-283  ;  56-482  ;  74-5,  9. 
N.  Y.  Supp.  32-579;  61-845; 
155. 
2665. 

Hun,  50-528. 
2667. 

N.  T.  128-70. 
Hun,   76-4a'5;  85-198. 
Civ.  Proc.  7-159. 
Abb.  N.  C.  31-168. 
Dem.  8-548. 
Connoly,  1-491. 


2668. 

N.  Y.  156-58. 
Hun.  32-318; 
App.  Div.  8-354. 
Misc.   11-231. 
Dem.  ^-55. 
Week.  Dig.  14««. 
2668. 

Hun,   60-526. 

App.    Div.   142-42. 

Misc.  37-539.  543  ;  TT-809:  »- 

322 
N.  Y.  Supp.  75-1053,  1063: 1» 

693 ;    137-683 ;    138-463. 
2670. 

N.   Y.  150-58;  154-458. 

Hun,  56-225;  60-526. 

App.  Div.  8-344;  64-605;  M-S' 

111-404 ;    120-11,    14. 
Misc.     88-207;     80-730:    ^^-^ 

48-585;  48-314;   70-15$;^ 

687. 
N.  Y.  Sapp.  83-890:  87-7«:5- 

552  ;   86-772 ;    131-982 ;  1* 

958. 
St.  Uep'r.  36-688. 

Subd.  1. 

N.  Y.   124-582. 

Hun.  32-319. 

Misc.  10-211. 

N.  Y.  Supp.  48-574. 

St.   Rep'r.  8»-604. 

Civ.  Proc.  7-2dtf. 

Dem.  3-57;  5-387. 
Snbd.  2. 

Civ.  Proc.  16-84& 
2672. 

N.  Y.  154-449. 

App.      Div.      53-181;      liO-Tf. 
122-336  ;  123-482  ;  14»^Sil 

Misc.  25-260;  35-731;  41-7T.^ 

N.  Y.  Supp.  106-1073;  lf»-^'' 
131-311. 

Dem.  2-264. 

Week.   Dig.   25-324. 
2673. 

App.  Div.  120-761. 
2674. 

App.  Dlv.  120-761. 

Abb.  N.  C.  15-188. 

Dem.  8-285. 
2075. 

Misc.   41-208.  ^ 

N,   Y.    Supp.  83-927;   104-8& 

App.   Dlv.  108-648;   128-11. 
2678. 

App.  Dlv.  11O-908. 

N.  Y.  Supp.  86-372. 
2678. 

App.  Dlv.  116-908. 

N.  Y.  Supp.  86-941. 
2680. 

App.  Dlv.  108-648. 
Snbd.  6. 

N.  Y.  Supp.  86-872. 
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^ 


Dem.  2.293. 


«?.  Y.  126-354. 
3an,  Tl>-37e. 
^pp.  Diy.  111.48L 
kflsc.  72-288. 

«.  y.  supp.  oT'-aer;  isi-iii. 

31v.  Proc.  7-257. 

96. 

^.    Y.  80-139;  87-572:  142-488. 

aan.  46-66;  68-512;  T9-396:  88~ 

301. 
1pp.  DlT.  lS-645;  lOS-145;  112- 

315;  118-488;  12O»605 ;  148- 

841. 

tflsc.  87-184.  685;  88-27:  40-512; 

41-379;   -^2-43;   4R-534T4^ 

815 ;  74^809. 
».  Y.  Supp.  44-551 ;  93-973  ;  96- 

225;   1W5-803:    107-691;   128- 

626;  138-1106. 
H.  Ilep'r.   47-431. 
:ir.    Proc.  8-308;  0-399. 
Ibb.  N.  C.  28-104. 
low.  N.  S.  1-94. 
)em.  2-262,   415,  4;>x;  8-26,  283, 

547;  4-344.  306;  5-267.  3^4;  ^ 

48. 
Mnnoly,  1-554;  2-204. 
Veek.  Dig.  25-122. 
•J.  Y.  Ann.  Cas.  9-482,  n. 
bd.  1. 

Ulsc.  56-231. 

«.  Y.  Snpp.  84-934 ;  140-286. 
it.  Rep'r.  82-637. 
nv.  Proc.  9-400.  458. 
>€m.  4-471. 
bd.  2. 

J.   Y.  84-339;  88-384;    106-222. 
lun,  46-64;  70-231. 
ipp.  DiT.  8-524 ;  116-230 ;  118- 

483. 
disc.  17-523 ;  37-B84  ;  48-58,  76. 
4.   y.   Supp.   76-1058:   140-286. 
It.  Rep'r.  4-534;  «I-«S7. 
Lbb.    N.    C.    26-290;   28-459. 
>em.  2-585;  8-50& 
bd.  8. 

J.  Y.  146-379. 
4.  y.   Supp.  140-286. 
ipp.    DIv.   11-196. 
it.  Rep-r.  82-637. 
bd.  4. 

f.  Y.  41-272. 
kpp.  Dtr.  118-646. 
«8C.    66-231:    79-74. 
»«.   Y.   Supp.   140-286. 
tun.   40-^. 

t.  Rep'r.  32-687. 
bd.  6. 

\.  Y.  146-382. 
Ipp.  DIv.   116-230. 
Ilsc.   17-510:  4S-5B. 
i.   y.   Supp.    140-286. 


St.  Bep'r.  48ifcl81. 
OlT.  Proc.  Il»490. 
Dem.  4-494. 
Subd.    6.     , 

App.  Di7.  80-<284. 
K.  Y.  Supp.  80-251 ;  140-286. 
2686. 

N.  Y.  142-488. 

Hun,  79-376w 

App.      DlT.      16-546;      116-230; 
118-488. 

N.   Y.    Supp.  44-551;   137-1040. 

Dem.  2-429. 
2687. 

N.   Y.   146-379. 

Hun,  40-296;  88-301. 

App.  DiT.  16-546 ;  80-284 ;  105- 
146;  116-230. 

Misc.  41-354  ;  74-309. 

N.  Y.  Supp.  44-551 ;  140-286. 

How.   N.   S.   1-94. 

Dem.  8-233,  547;  6-356. 
Subd.  1. 

Dem.  2-442. 
Subd.  8, 

N.  Y.  146-879. 

App.  DiT.   118-28a 

St.  Rep'r.  46-181. 

Abb.  N.  C.  28-469. 
2689. 

Hun,  79-876. 

App.  DlT.  9-296. 

Misc.  16-564. 
2690 

How.  N.   8.  2-22a 
2691. 

Hun,  79-876. 

Misc.  41-92. 
Subd.  2. 

Misc.  42-44. 

N.  Y.  Supp. 


N.  Y.   124-1. 

Hun.    28-454. 

App.  DlT.  61-418:   149-638. 

N.  Y.  Supp.  64-660;  1.3.3-1012. 
2698. 

App.      DlT.      16-547;     118-298; 
149-588. 

Misc.   12-478. 

N.  Y.  Supp.  44-551 ;  188-1012. 

St.   Rep'r.   4-533L 

Dem.  3-164. 
2694. 

N.  Y.  Supp.  139-695. 
2696. 

M.    Y.    73-292;    126-400:    162- 

613;  183-60. 
Hun.  60-309. 
App.   DIv.  17-519;  78-67;  96-12; 

98-414:   100-243;   124-332. 
Misc.  44-70:  73-146. 
N.    Y.     Snpp.     89-738;    90-280: 

108-620. 
CIt.  Proc.  16-390,  406L 
Dem.  2-402. 
Connoly.   1-118. 
N.  Y.  Ann.  Cas.  4-68. 
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2686. 

N.  Y.   111-850;  lia»2aQi 
Hun,  80-58;  76-214. 
App.  Dir.  66-458. 
Cfv.  Proc.  4-XS;  0««l. 
D«m.  »408. 
Subd.  2. 
St.  RepT.  5-861. 
Dem.  4-252;  6-2d8. 


<68. 


N.  Y.  188-60. 

App.  Dfv.  160^-244. 

Misc.  44-70;  78-146. 

N.  Y.  Supp.  89-738. 
2608. 

Aw.  Dlv.  96-12:  194-288. 

Cff.  Froc.  15-4W6. 
2699. 

N.   Y.  129-70. 

App.  Dlv.  78-528;  9^-12. 

Civ.  Proc  19-43S. 
2700. 

N.  Y.  169-470. 

Hun,  70-338,  360. 

App.  Dlv.  39-613;  96-12. 

N.  Y.  Supp.  ft7-4^. 
2701. 

N.  Y.  140-47;  169-479. 

Hun,  79-358. 

App.    Dlv.    39-613;   96*12;    124- 

N.  Y.  Supp.  108-9a6w 
2702. 

N.  Y.  125-409L166-467. 
Hun,   70-360;  75-162. 
N.   Y.    Supp.   188-889. 
2706. 

Hun,  83-42. 

App.    Div.   126-774;  198-806. 
Misc.  8-142;  Wt^jttO;  8ft^v 
N.  Y.  Supp.  98-209;  111-116. 
St.  RepT.  15-442.  448. 
Dem.  6-346. 
Coniioly,  2^17. 
276T. 
Hun,     25-321;     36-575;     41-468; 

77-C65:   88-^ 
App.    Dlv.    11-290;    3».449;    65- 

282;    106-131;    118-16;    119- 

141;  126-774;  138-895;  147- 

412. 
Misc.   81-667  ;  34-437  ;  37-288  ; 

49-33:    60-245;    53-163.    164; 

60-632  ;  68-494  ;  74-56. 
N.    Y.    Supp,    28-1048;    54-882; 

69-1022;  72-1001;  94-97;  98- 

961;  100-481;  lOS-868 ;  104- 

474;    111-116;    113-1105;   118- 

895  ;  132-203. 
Dem.  2-296;  S-1.  202. 
Week.  Dig.  16-118. 
Kedf.  5-434. 
X708. 

Hun,  77-505:  83-42. 

App.    Dlv.    11-290;    36-448;    66- 

282;  106-131;  133-8a5.  | 
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Misc.    25-71;   84-437;   3T-23flL 
N.  Y.   Supp.  28-lQ»s  «^97. 
Dem.    2-396. 
;2709. 

Hun.  77-565;  83-41. 

App.    Dlv.    11-iW;    80-^448:   65- 

282;     113-17:     114-413:     1»- 

895 ;  147-418. 
Misc.     26-71;     34-438;     37-2S«: 

47^^618;   '4a»»7;    eiK^23;   73- 

494. 
N.    Y.     Supp.     28-1048;     83-^ 

49-1127;     ^"14-797,     892:     7S- 

1061 ;  86-9€i» ;  113-1195  ;  18S- 

203. 
2fS«. 
N.  Y.  14»-640l 
Hun.  83-41. 
Ami  Div.  tOO-lSS;  X18->17;  114- 

Misc.'  34-436;    4»-84 ;     69-241:: 

63-164  :  69-688  ;   «6-494  ;  78- 

804;  73-496;  7^1-55. 
N.    Y.    Supp.   81-767;    09-102:: 

94-97;      98-299  r       118-llV. 

131-208. 
St.   BepT.   19-818. 
Dem.  6-423.  46D. 
Week.  DLr.  l»-lia 
Connoljt  2-rr. 
2711. 

N.  Y.  146-54a 
Hun.  88-42. 
2712. 

N.  Y.  184-43. 

Hud,  88-42. 

App.  Div.  143-881. 

msc.    31-067;   42-400;    eS^eSO: 

72-029. 
N.  Y.  Supp.  68-975. 
Abtow  N.  a  17-78. 
Subd.  1. 
App.    Dlv.    19-460:    62-668;   63- 


Mlac.   a8-52a 
S«1»d.  6b 

N.  Y.  34*d47;  42-146;  77-158. 
Subd.  7. 

Misc.  26-551« 
Subd.  8. 

N.  Y.  92-40. 
Subd.  9. 

App.  Dlv.  86-7SL 
2713. 

N.  Y.  66-616;  173-164;  195-14S. 
Hun,  83-42. 

Dlv.    08-579;    5S-43S;  9^ 

113-210;    126-426;   !»- 

440    921. 

Misc. '  36-3*98.    516;    88-167.  SK: 

89-221;    41-666:    48-289:    4»- 

409;    52-426;    53-221;    64-6St; 

66-129;   67-358w 

N.  Y.  Snpp.  66-1022;  eT-108:  73- 

750,  1061:  77-271,  829:  79-«e: 

86-303;  ^9-176;  l0O-±5;  lfl8- 


App.    ] 
563; 


NOraOS; 


167.    846;    110-708;    1M4^119.\ 
859. 

App.    Div.  118-515^  126-440. 

Misc.    42-387.  

N.    Y.    Sopp.  84-220;  »«-7€W. 


2;  15 


App.    Ulv.  118-515;  126-440. 
Misc.    42-387. 
N.    Y.    Supp.  96-768. 
fllvl>d.  8. 

App.   Dif.  51-618 ;  102«80 ;  118- 

&lf>*   126—440 
Kisc.  '  ST-464;  "42-887;    53-246; 

oi-:ki. 
N.  Y.  Snpjp.  52-700:  75-668:  86- 
807  ;    92-176 ;    »6-768 ;     104- 
475;   120-714. 
Sv1>d.  4. 

App.    Div.   118-515;  126-440. 
Mi«c.     19-86;    86-390;    42*887; 

B3-246. 
N.     Y.     Supp.    84-220;    96-768; 
104-476. 
Subd.  6. 

N.  Y.  92-230. 

App.      Div.     118-5ir>;     126-440; 

146-716. 
MlRC.    36-390.    516;    87-454;    42- 

890 
N.   Y*    Supp.   73-750,    1061;   75- 
938;    9ft-708;    194-475;    181- 
441. 
2714. 

N.  Y.   184-44;  198-468. 

HuQ,    25-321:   83-42. 

App.  Div.  9-403;  111-282;  118- 

620. 
Misa  33-75:  87-820;  40-68;  44- 

388;  49-406. 
N.    Y.    Supp.    67-281;    89-027; 
97-459  :       98.298  ;        109-45  ; 
140-582. 
How.  N.  S.  2-158,  828. 
2716. 
N.  T.  119-642. 
Hun,  82-23. 
App.  Div.  9-498. 
Dem.  8-170. 
Redf.  5-191. 
2716. 


App.  Div.  9-403 ;  148-487. 
Misc.  39-479. 
N.  Y.  Supp.  132-994. 
2717. 
N.  Y.   88-121;   98-342;    115-896. 
Hun,    27-577;     38-125;     48-219; 
62-124;  63-261. 


.129; «% 


App.  Div.  79-512. 
Misc.    9-388;    13-476; 

60-530. 
N.  Y.  Siipp.  6-197,  255 ; 

85.4Ji5;   99-490. 
St.  Hep'r.  16-240. 
Clr.  Proc.  14-106. 
Week.  Dig.   25-57. 
Connoly,   1-172;   2-528. 
Dcm.  d-197,  255. 


39-764 ; 
30-274 ; 


N.  Y.  92-251 ;  94-547 ; 

110-696;    144-506;    191-12., 

Hun,  26-183;  81^125;  70-64; 
78-310:  82-198.  209;  83*SSS, 
406;  85-123,  485,  089;  88- 
814;   91-08;   92-290.   446. 

Ap».  DlT.  6^2;  9-166;  13-^3; 
17-5:  26-197U  4MV109:  47- 
84;  ((8-810;  54-18;  56-417; 
66-281;  75-328,  629;  82-203; 
83-168;  88-468;  95-588;  06- 
266;  97-620;  98-402;  99-202; 
101-554;  1O2-530:  14W.177; 
105-219;  106-239;  111-868; 
109-7;  121-386;  125-617; 
130-364.  474;  133-472;  l.^«- 
864;  137-611;  138-688:  146- 
61,  868;   148««69.  272. 

Misc.  8-577:  9-385:  14-168;  24- 
:i20:  27-fl5;  29*661;  3a-8« ; 
31-200;  88-140.  328;  35-B63; 
89-74.  608;  40-333;  40-460; 
55-193;  60-88:  62-17^;  75- 
526. 

N.  Y.  Supp.  29^1.'(1;  8i9-274;  31- 
878;  33-116:  36-608.  711;  41- 
270;  49-102t;  57-r»31;  04-882, 
053  ;  62-332  ;  66-076 ;  68-368, 
636;  71-1034;  72-884;  81- 
737;  87-252,  088;  90-182, 
7C9;  93-386;  104-8R6;  116- 
428;  118-568;  122-407;  132- 
99;   135-802;   14a-842< 

fit.  Proc.  15-211. 

Dem.   3-221. 

«.  Y.  Ann.  Cas.  2-47;  7-152;  8- 
135;  9-254. 

Connoly,  1-172. 

Daily  Reg.  34-473. 
2719. 

N.  Y.  67-408;  74-38;  88-603; 
89-352;  93-484;  144-472; 
165-70;    194-77;    199-168. 

App.  Div.  53-544:  57-0(»4;  59- 
266  ;  78-367  ;  82-101 ;  92-464  ; 
154—240 

Misc.  l8-*222;  19-221;  37-472; 
80-008,  764;  41-282;  40-02, 
335;  4J*-41,  71]  64-117. 

N.  y.  Supp.  54-972;  65-1010; 
75-1056;  79-1010;  8i>-1122; 
81-713.  103O:  H5-1082;  87- 
128:  96-225:  118-46. 

Civ.  Proc.   15-46. 

Redf.  5-190. 
Subd.  2. 

N.  Y.  144-472. 
SnlMl.  8. 

Hun,   88-201,   286. 

App.    Div.   35-333. 

N.  Y.    Supp.  31-400. 
8Hhd.  4* 

N.    Y.    48-232. 

App.  I>!v.  58-583. 

N.   Y.    Supp.  69-125. 
2720. 

Div.  64-567. 


I 
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App. 


r 


NOTES. 


UlOC.   18-374;  28-225;   98-110; 

alMll6;  e».«462. 
N.    Y.    Supp.    50-402;    58-107G; 

78-333;  114-108. 
2T21. 

N    Y    194—398 

App.Div.  98-505;  106-54;  122- 

008;    128-859;  180-402;  141- 

46;   148-531. 
MlBC.     18-374;     19-255;     30-33; 

87-033;    41-282;    55-480;    64- 

162.   248;   67-33;  68-161,   204. 
N.    Y.    Supp.    87-826;    110-694; 

124-641. 
2722. 

N.  Y.  89-479;  94-574;  118-400; 

170-75:   182-270. 
Hun.    28-240;    30-543;    31-182; 

88-126;    41-97;    68-283;    77- 

205. 
App.  Div.  16-36;  25-260;  89-02, 

510:  61-562:  62-505;   70-263: 

7B-842;      112-486;      119-782; 

142-427. 
Misc.  1-450:  7-380;  21-418;' 22- 

480;   25-257:   28-601;  37-472; 

88-64;  89-608:  40-68;  55-191; 

58-488;    59-131;    62-163;    70- 

471;    71-101. 
N.  Y.  Bupp.  6-252;  24-847;  28- 

160;     86-945:     86-1074;     47- 

1069;  50-786;  54-907:  57-444; 

71-71;    74-971;    75-1056;    76- 

967;     78-186:     80-C43;      104- 

342:    106-354;    111-640;    116- 

286;    129-911. 
St.   Rep'r,   82-334,    710;    52-384. 
How.  N.  S.  1-93. 
Dem.  2-540;  3-279;  4-346. 
Par.  1,  Sabd.  1. 
N.  Y.  98-347. 
Hun,  50-571;  63-262. 
JN.   Y.   Bupp.   47-804. 
St.  RepT,  16-242;  43-372.^       ^ 
Civ.  Proc.  7-368;  9-381;  14-200. 
Dem.  4-183;  6-199. 
Sabd.   2. 
N.  Y.  94-574;  158-721. 
Hun,  31-178. 

App.  Dlv.  25-270;  85-434. 
Misc.  7-385. 
Dom.    2-135,   222,    262,    535;    3- 

148.   221,  241;   5-201,  4.13;  «- 

255. 
Par.  2,  Subd.  1. 

N.    Y.    88-121;    92-251;    94-574; 

98-342;    170-75. 
Hun.  35-316  ;  39-64  ;  46-65  :  48- 

223;   70-64;   90-1S5:   92-480. 
App.  Dlv.  22i26;  89-612. 
Misc.  8-577. 
N.  Y.   Supp.  6-253, 
St.    Rep'r.    16-777;   29-643;   44- 

813.:  53-510. 
Civ.   Proc.  4-210:  7-373;  15-212. 
How.    N.   S.   2-140. 
'      Dptti.   2-1.35:    3-145;    5-13,    228, 
280;  6-199. 
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SwbO.  2, 

N.  Y.  88-121;  94-674. 

Hun,  70-61. 

App.   Dlv.   89-512. 

Misc.   89-612. 

St.  Rep'r.  19-700;  SS-510. 

Civ.  Proc.  7-372. 

Dem.  8-69,  224. 
2723. 

N.  Y.   188-174. 

Hun,  81-176. 

App.  Dlv.  113-209:  144-939. 

MiBC.  7-381;  30-3a;  88-04. 

N.   Y.    Supp.   47-864,    1069;  74- 
967. 

St.  Rep'r.    15-743. 

Civ.  Proc.  14-38. 

Abb.  N.   C.  11-56.     ' 

Dem.  2-22. 

N.  Y.  Ann.  Cas,  5-667. 

Connoly.  2-58.  100.  362,  616. 

N.  Y.  Law  Jour.  5-667. 
Svbd.  2. 

Misc.  88-64. 
2724. 

N.  Y.   104-103;    117-378, 

Hun,  66-121;  7O-3B0. 

App.    Dlv.    53-571;    55-437<  »«• 
563:   126-443. 

Misc.    41-308;    43-245;    53-221. 

N.    Y.    Supp.    89-569:   11O-70S. 

Civ.  Proc.  14-38. 

Connoly,   1-452;  2-281,   640. 
2725. 

Hun,  50^72. 


App.  Dlv.  110-860. 
MlSc.  30-355;  37-156. 


•286; 


IN.  Y.   Supp.  9-452.  927; 
97-494;    118-833. 

St   Rep'r.   15-793;   41-798;  4»- 
455. 

Civ.  Proc,  6-86. 

Dem.  8-31;  4-181. 

Redf.   4-320. 
.Subd.  1. 

App.    Dlv.   84-388:   105-688. 

N.  Y.  Supp.  54-269. 

Dem.  2-24. 
Snbd.   2. 

Hun,  77-205. 
Sabd.  3. 

N.  Y.  94-574. 

Hun,  27-577;  80-543. 

Week.  Dig.  19-269. 
Subd.  4. 

Hun,  77-205. 

App.   Dlv.  6-412;   153-324. 

N.   Y.   Supp.   137-1009. 

St.  RejVr.  37-646,  959. 

Dem.  3-415. 
2726. 

N.    Y.    51>-320;   88-121;    119-33: 
1 82-270:    183-352. 

Hun.    30-543;    44-394;    66-121: 
77-205. 

App.     Dlv.    36-82;    47-332:   41J- 
419;     53-7;     66-234;     89-6fi.: 
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OH-9;    U9-300;    llt-38;    119- 
508;    120-12;    142«i27. 
Misc.  5-428,  u(Jl;  »-228;  25-264: 
30-354;    3:i-625,    672;    88-521, 
610;  60-660. 
N.  Y.  Supp.  16-535;  56-989;  63- 

678,  726;  68-939;   106-854. 
St.    Rep'r.    15-744;    31-482;    32- 

1062;   3T-577. 
Clr.   Proc.  14-38;  1S«55. 
Dem.  4-454:  5-385.    ' 
Connoly,  2-157.  542. 
^'eek.    Dig.  26-127. 
Snbd.   1. 
Uun.  44-397. 
App.  Dlv.  68-160. 
Misc.     f>-234;     16-560;     17-498; 

25-262. 
St.  Rep'r.  37-679, 
Dem.  0-48. 
Svtod.  2. 

N.    Y.  81-573;   1O4-105. 
Hun,  68-282. 
Connoly,    1-83. 
Subd.  3. 

App    Dlv.  42-305. 
Misc.   26-262. 

N.  Y.  Supp.  51-555;  50-105. 
Snbd.  4. 

N.  Y.  117-382. 
App.  Dlv.  120-15. 
St.  Rep'r.  31-963:  64-109. 
2727. 

N.  Y.  119-28:   162-514;   101-12. 
Hun,    32-448;    66-120;    70-131; 

77-205. 
App,  Dlv.*  6-413;  10-36,  38;  16- 
36,    38:    36-338;    38-321;    46- 
346;   CW-302:   70-567;    83-162; 
84-162  ;  89-507  ;y«-8  ;  111-87. 
Misc.    16-560,    601;    17-493;   26- 
256,    280;   30-35:.;   31-79;   36- 
154;   37-060:   39-521;  41-78; 
44-442;    66-160. 
N.  Y.  Suim.  28-862  :  39-826  :  54- 
955;   66-43(1:   66-989:    63-726; 
64-570:     71-7.'):     76-589;     T6- 
314:   82-539;  85-663;   90-185; 
126-965. 
Dem.   2-232;  4-366. 
Connoly.  2-641. 
N.  Y.  Ann.  Cas.  10-459. 
2728. 

N.   Y.   66-480:   89-479. 

Uun,     60-572;     59-78;     76-181; 

79-379;  86-301. 
App.  Dlv.  16-38:  24-28;  59-266: 
^4-571;       84-554;        100-27<»: 
104-462;    132-486;    142-420; 
146-870;   148-270. 
Misc.     20-307;     30-34;     33-147. 
625:   3.n-154:    36-97;   87- J  77. 
662:    38-723:    39-227;   41-223. 
272 
N.  Y.    Supp.  39-K28;   49-93;   68- 
368,  939:  72-;{33;  76-314;  H'^- 

731:  8,^-9^<3:  9.^-8rm:  H6-90i: 
120-308;   126-965. 

Ill 


St.    Rep'r.    5-342;    90^945;    20- 

210;   32-291;  35-624;  4^^326; 

54-236. 
Dem.  2-234:  5-346;  6-20a 
Connoly,  2-362. 
N.  Y.  Ann.  Cas.  1-286. 
Snbd.  2. 

N.   Y.    107-110;    111-204;   146- 

137. 
Misc.   10-492;   30-S1;   87-177. 
N.  Y.   Supp.  74-946. 
St.    Rep'r.   22-904;    37-647;    52- 

383 
Dem.  2-248;  4-365. 
2729. 

N.  Y.   162-461. 

App.    Dlv.    16-38;    18-113;    49- 

419;  70-567:  74-221,  468;  78- 

464;    114-535;    12O-200. 
Misc.     4-377:     38-713;     41-421; 

52-428;    53-222;    60-650:    67- 

356;  75-85. 
N.   Y.  Supp.  6-239;  29-828;  59- 

1025;  63-678;  65-437:  75-580; 

77-558.     696;     79-651;     100- 

12;    134-874,   877 
St.    Rep'r.    11-694;    28-317;   88- 

695;  39-851;  46-842;  68-241. 
Dem.  2-2*32:  4-152;  6-197. 

Counoly,  1-68;  2-182,362. 
Snbd.  1. 

App.   Dlv.  43-235. 

N.  Y.   Supp.  23-1046. 

Dem.  6-22:  6-28. 
Subd.   2. 

App.   Div.  43-833. 

Misc.  4-43. 

N.   Y.    Supp.  60-316. 

St.  Rep'r.  5-434. 

T>em.   5-217. 
Snbd.  S, 

App.  Dlv.  70-567;  78-465. 

Misc.  49-403;  54-499. 

N.    Y.    Supp.    118-588;    184-967. 

N.  Y.  Ann.  Cas.  10-4y9. 
2730, 

N.  Y.  112-289  ;  162-36  ;  170-143. 

App.  Dlv.  9-291;  12-135;  13-97; 
:i8-475:  49-419:  51-358:  66- 
149;  64-435,  566;  79-301;  81- 
589;  86-99;  95-453;  101-5C2 
102-410;  103-521;  104-388 
105-590;  106-330:  107-311 
111-462.  896.  900;  112-21 
ll4-.*)67:  119-274;  122-448 
1 2.1-3  :  124-798  ;  132-802  ; 
145-543;     148-574;    151-570. 

Misc.  13-376;  16-549,  603:  36- 
517;  39-140;  40-70;  41-73. 
157  ;  42-167  :  46-217.  8S8  :  4«- 
388;  60-46.  295,  650;  62-601; 
67-29,    42. 

N.  Y.  Supp.  35-251:  44-358:  66- 
523,  85S  :«i.678  :  67-1004  :  72- 
277,  8:rj;  S;i-5.30,  652;  9B-82, 
659;  94-84,  471,  1071:  95-124; 
97-697;  106-4;  107-277;  109- 
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217;    li«-76S;    115-884;    IIT- 

Abb.    N.    C.   S83-32. 
ConaoJy,  2-81. 
2731. 
N.    Y.    152-615;    184-43;    202- 

137 
App.  "DIv.   28-310;   »«-o45;   57- 

234  ;  68-585  ;  <l5-378  ;  75-339  ; 

80-208;   112-198;  121-200. 
Misc.    80-117.    437.    514;   42-14; 

44-024;    48-41;    61-261;    60- 

504. 
N.   Y.    Supp.   51-8:  68-155;  69- 

125:    73-57;    78-130;    80-188; 

08-299;    100-1095;    126-1066; 

128-1106. 
Connoly,  2-81. 
2732. 

App.   Dlv.   150-624.  636. 
2733. 
Misc.    28-671;    38-140;    43-496; 

61-540. 
Connoly,  2-678. 
2786. 

Misc.  41-78. 
2786. 

Misc.    41-73;   46-380;   53-213. 
N.  Y.  Supp.  78-972. 
2739. 

Misc.   64-499. 
2741. 

Misc.  41-73. 
2742. 
N.  Y.  72-317,  400,  518;  1OO-206: 

113-207;     152-602;     172-547; 

198-461. 
Hun.    70-181;    TO-878;    80-538; 

83-429. 
App.  Dlv.  1-281:  24-62:  25-210: 

40-116:    46-501:    47-66;    79- 

499;     8O-209;     87-471:     96-7, 

266:    125-621;    13O-800;    131- 

84;    133-683;    136-146;    150- 

661  :    152-751. 
Misc.  9-241  ;  22-501 ;  41-75  ;  48- 

74. 
N.  Y.  Supp.  48-804;  SO-033;  63- 

642:     80-188:    88-1018:     116- 

239,  532  ;  120-34  ;  137-847. 
Abb.  N.  C.   15-447. 
Siibd.   3. 

App.  Dlv.  126-621. 
N.  Y.  Supp.  110-80. 
2743. 
N.    Y.    70-612:  74-476,   539;   75- 

425;    117-471:    140-4.'W):    152- 

324,  514,  520;  183-435;  191- 

12. 
Hun,  71-845;  79-379. 
App.  Dlv.   1-30;  2-15;  7-93;  22- 

220;  24-29,  30.  33;  32-326;  42- 

258;  47-66.  231:  6.1-8:  78-615: 

80-82,    200:    88-3a'i:    100-270, 

273;     101-555;     111-38;     112- 

486;     114-444:     110-201;    130- 

809;  132-487;  146-868. 
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Misc.  8*676;  16-767;  l«-500; 
17-494;  20-307:  22-501:  25- 
257;  27-413;  29-266;  80-32: 
33-324;  35-363,  366;  3«-9e. 
812;  87-178;  89-74;  41-225.  423, 
607;  42-468;   61-217;    e4-50T- 

N.  Y.  Supp.  29-1058;  3IS-2D1: 
39-82}»;  45-663;  49-93.  8gO: 
60-933:  69-254;  61-241;  65- 
436:  71-1034;  78-509;  TS-«69; 
80-188,  476;  84-640:  88-8P1: 
87-246;  91-537;  114-936;  115- 
532;  118-562.  998. 

Civ.   Proc.  6-245. 

How.  65-387. 

Abb.   N.  C.  2»-477. 

Dem.  2-489:  8-187;  6-197. 

Connoly,  1-251.  437;  2-267. 

N.  Y.  Ann.  CftB.  0«2o5. 
2744. 

App.  Dlv.  78-615;  110»53«: 
121-101. 

N.  Y.  Supp.  79-947;  lOS-696. 

Misc.   69-300. 
2745. 

N.  Y.  182-270. 

App.  Div.  146-869. 

MlBC.  26-460;  29-272:  37-19a 
536. 

N.  Y.  Supp.  74-944;  75-1047. 

Civ.  Proc.   14-64. 

Connoly,  2-643. 
2740. 

N.  Y.  175-150. 

Hun,   72-163:  85-195. 

App.   Dlv.  56-459. 

Misc.  7-379:  24-ai2;  28-567; 
31-119;  4«-373:  66-418. 

N.  Y.  Supp.  32-579:  34-1088: 
53-714:  59-1022 ;  61-243 ; 
94-1063;   123-383. 

Dem.  2-624. 
Subd.   4. 

Misc.  60-276. 
2747. 

N.  Y.  101-682. 

App.  Dlv.  98-194 ;  142-48  ;  15»- 

36. 
Misc.    62-167. 
N.    Y,    Supp.    90-687;     116-424; 

126-698. 
2748. 

Misc.  38-463. 

N.  Y.  Supp.  49-880;  7T-1080. 
Abb.  N.  C.  15-139. 
Dem.  3-232. 
Connoly,  2-267. 
2749. 

N,    Y.    110-159;    136-106;    168- 

386;    182-320;    199-333. 
Hun.     <50-2C7;     74-278;     82-115; 

88-357. 
App.    Dlv.    35-72;     39-249:     49- 

40.5:  42-304:  48-4:  53-546;  66- 

479;     79-612;     86-158,     176; 

106-323;      110-77;      112-243: 
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128-50:      130-813;      138-435; 

135-45;  138«T9. 
MlBC.     8-140;     10-ld7;     16-535; 

17-487 ;   22-65  ;    24-351 ;   87- 

575 ■  T2-62d 
N.  Y.'Supp.  8T-181:  78-290:  88- 

632:  SO-392;  94-667;   110-921; 

iaO-1110;   188-917. 
N.  Y.  Super.  55-286. 
Dem.  C-^S,  60,  473. 
3750. 

N.    Y.    102-157:    105-488:    llO- 

159;    127-296;    180-412;    140- 

67. 
Hun,    40-439;    60-163,    164;    74- 

278*  80-49. 

App.  'dIv.  8^214 ;  20-68;  53-544; 

05-596;    06-478;    80-157;    68- 
233;    130-613;    181-367;    133- 

433;    185-416;    14O-630. 
Misc.     10-197;     32-420;    38*625; 

44-128;  48-317;   50-68;  05-87. 
N.  Y.  6upp.  81-426:  62-688:  00- 

727;    72-955;    78-290;    85-463; 

80-392,    765;     100-937;    115- 

289;    117-753;    110-921;    120- 

1110, 
St.   Rep'r.  12-711;  15-217. 
Civ.   Proc.  7-267;   14-357. 
Abb.  N.  C.  28-119. 
Dem.  8-37;  0-454. 
ConnolT,  1-157;  2-191, 
Redf.  5-207, 
2751. 

N.   Y.   127-290. 

Hud,  00-163. 

App.   DiT.  20-169;  48-4;  62-4S8; 

06-478;   130-813. 
Misc.  32-420. 
N.  y.  Supp.  73-290. 
2752. 

N.    Y.    127-305;    144-18;    203- 

524. 
Hun,  30-181. 
App.    Dly.   05-461,    599;  66-478; 

wO-156;  00-30;  100-319;  128- 

53;    133-482. 
Misc.     10-199;     17-474;    88-167; 

35-686;  40-285. 
N.     Y.     Supp.     73-290;    04-667; 
•  117-763. 
St.  Rep'r.  82-784. 
Dem.  5-15. 
Snlbd.  1. 
N.  Y.  102-169. 
Dem.  8-21. 
/  Sabd.  2. 

App.  DlT.  8i4l87. 
Dem.  8-588. 
Snbd.  3. 
N.   Y.   144-17. 
Misc.  17-477. 
St.  Rep'r.  28-612. 
ClT.   Proc.  21-827. 
Dem.  0-64.^ 


Snbd.  4. 

N.  Y.  133-175. 

App.  DiT.  05-461.  599;  71-2n« 

Misc.  1-36;  IO-6S7. 

N.   Y.  Supp.  88-682. 
2758. 

N.  Y.  208-524. 

App.  DiT.  00-478. 

Misc.  10-197. 

N.  Y.  Supp.  78-290. 
2754. 

N.  Y.  100-384 ;  208-524. 

Hun,  84-501. 

App.    Dir.    44-181;    48-511; 
4i8 

Mlsc'  10-197:    17-476;   48-824. 

N.  Y.  Supp.  00-772;  68-1051;  78- 
290;  06-702. 
2755. 

N.   Y.  180-412;  208-624. 

Hun,  64-601. 

AppJ    Dir.   48-511:   80-478:   80- 

MlBC.'  25-135:   50-220:   08-271. 
N.  Y.  Supp.  54-927;  7^290;  88- 

682. 
How.  01-188. 
Dem.  3-19. 
2750. 
N.  Y.  02-93  ;  130-412  ;  100-335  ; 

208-524. 
App.    Dlv.    80-250;    40-514;    00- 

478;   133-432:  130-S55. 
Misc.  0-281;  15-586;  87-575;  40^ 

286. 
N.  Y.  Supp.  30-283;  57-131;  02- 

120;    73-290;  75-1060;   00-213; 

117-763. 
How.  01-138. 
2757. 

App.  DiT.  05-461,  599;  00-478; 

120-831;  lSO-813. 
Misc.  25-135;  37-676. 
N.  Y.  Supp.  67-131;  78-290;  75- 

1050. 
Dem.  2-131. 
Subd.  1. 
N.  Y.  ©2-93. 
App.   Dlv.   80-250 
Misc.  15-536. 
St.  Rep'r.  18-172. 
2758. 
App.  Dlv.  00-478. 
N.   Y.  Supp.  78-290. 
How.  01-138. 
2750. 
N.    Y.    12O-160;    127-806;    178- 

334;  100-884. 
Hun,  00-122. 

App.  Dlv.  05-461,  599;  06-478. 
Misc.    11-230:    15-206,    538;    25- 

134;   38-622;  43-291. 
N.  Y.  Supp.  0-877;  32-1098;  53- 

713:  72-955;  73-290;  78-215. 
St.  Rep'r.  32-784;  38-593. 
Subd.  1. 
Hun,  84-608. 
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Svbcl.  a. 

N.  Y.  102.1GO. 

Civ.  Proc.  9-202.     •        ' 
Subd.  d. 

Misc.  86-68& 
Subd.  4. 

N.   Y.   ISe-llO:  168-889. 

App.  Dlv.  18.873;  70-^24. 

Misc.  24-351  ;  S6-226. 

N.  Y.  Supp.  46-58. 

Civ.   Proc   11-317. 

Abb.  N.  C.  22-417. 

N.  Y.  Super.  55-288. 
9«bd«  6. 

N.  Y.   111-559;  188-175. 

Hun,  40-448. 

App.  DIv.  89-85:  71-277. 

Misc.   1-38;  11-224;  16-667. 

N.  Y.  Supp.  21-421;  24-143;  53- 
S89:  56-503. 

Civ.  Proc.  10-206:  18-119. 

Dem.  a-551;  4-549;  5-255. 
2760. 

App.   PIT.  66-478. 

N.  Y.   Supp.  73-290. 

How.  61-136. 
2761. 

N.   Y.   199-385. 

App.  Div.  66-478. 

Misc.   60-648. 

N.  Y.   Supp.  73-290. 
2762. 

App.  Div.  66-478 ;  120-15,  831. 

N.   Y.   Supp.  78-200. 
2768. 

Hud,  79-179. 

App.   Div.  66-478  ;  106-821. 

N.  Y.  Supp.  29-726 ;  78-290 ;  94- 
667. 
2764. 

App.  DIv.  66-478. 

Misc.   60-648. 

V.   Y.   Supp.  73-290. 
2765. 

App.  DIv.  66-478. 

X.   Y.   Supp.  78-290. 
2766. 

App.  DIv.  42-805;  66-478. 

Misc.  25-186. 

N.  Y.  Snpp.  47-1061;  54-926;  73- 
290. 
2767. 

App.    Div.  42-304;  66-478, 

N.   Y.   Supp.  73-200. 
2768. 

App.  Div.  66-478. 

N.  Y.   Supp.  73-290. 
2769. 

App.  DIv.  66-478. 

N.  Y.   Supp.  78-290. 
2770. 

App.  Div.  66-478. 

N.  Y.   Supp.  7.3-290. 

'apP.  DIv.  66-478. 
N.  Y.  Supp.  73-290. 

1 


2772. 

App.  Div.  66-478. 

N.  Y.  Supp.  73-29a 
2773. 

App.  Div.  66-478. 

N.  Y.  Supp.  73-290. 
2774* 

App.  Div.  66-478. 

Bllsc.  71-640. 

N.  Y.  Supp.  78-290;  13O-105& 
2775. 

App.  Div.  12-17;  66-4Ta 

N.  Y.  Supp.  78-290. 
2776. 

App.  Div.  66-478. 

MlBC.  71-640. 

N.  Y.  Supp.  73-290;  13O-1058. 
2777» 

App.  DIv.  66-478. 

N.  Y.   Supp.  78-290. 
2778. 

Hun,  88-357. 

App.   DIv.  66-478. 

N.  Y.  Supp.  34*754:  78-290. 

Civ.  Proc.  14-357. 

Dem.  6-454. 
2779. 

App.  Div.  66-478. 

N.  Y.  Supp.  73-200. 
2780. 

App.  Div.  66-478. 

N.   Y.  Supp.  78-200. 
2781. 

App.  DIv.  66-478 

N.  Y.   Supp.  73-290. 
2782. 

App.    Div.   66-478;    139-401. 

N.    Y.    Supp.    73-290:   124-258. 
2783. 

App.    Div.    66-478:    189-401. 

nT  Y.  Supp.  78-290. 
2784. 

Tlun.  34-503. 

App.  Div.  66-478 ;  10fl-.'?21. 

N.   Y.    Supp.   73-290;    124-258. 

Week.  Dig.  17-36. 
Subd.  1. 

Civ.  Pro.  8-210. 

Dem.   3-346. 
2786. 

App.  DIv.  66-478. 

N.  Y.  Supp.  73-200. 
2786. 

App.  Div.  65'-460;  66-478. 

MIf<c    25-'>04 

N.  Y.'  Supp.  54-555:  73-64,  390. 
2787. 

App.  Div.  66-478. 

Misc.  27-414. 

N.   Y.   Supp.  59*8n:  T8-290, 
2788. 

App.  DIv.  66-478. 

N.  Y.   Snpp.  78-29a 

How.  61-188. 
2789. 

App.   Div.   66-47a 

N.  Y.  Supp.  73-29ft 
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9T90. 

App.  DiT.  66-478. 

N.  Y.  Supp.  78«290i 
2791. 

App.  DIt.  66-478. 
N.  Y.  Supp.  78-290. 

a7»fl. 

App.  DIy.  66-476. 
N.  Y.  Supp.  78-290. 
2798. 

N.  Y.  182-820. 
Hun,  69-16B. 

App.  DlT.  65-462;  66^478;  USBO- 
15. 


Dem.  2-219. 
Subd.  1. 

Dem.  8-585. 
S«bd.  2. 

Misc.  6-168. 
Snbd.  8. 

N.  Y.  94-605. 

App.  DiT.  4-288. 

Misc.  86-257. 
Snbd.  4. 

St.  Rep'r.  19-200. 

Dem.  3-586. 
Snbd.  5. 

Civ.  Proc.  11-18SL 

Dem.  2-133;  5-5. 
Snbd.  6. 

App.  DIv.  97-407. 

Misc.   87-575. 

N.  Y.  Supp.  90-38. 
Snbd.  7. 

St.  Rep*r.  13-169. 

Civ.  Proc.  11-126. 

Dem.  2-650:  6-lOL 
Snbd.  6. 

St.  Rep'r.  18-170. 

Civ.  Proc.  11-126. 

Dem.  2-550:  5-104. 
2794. 

App.  Div.  66-478. 

N.  Y.  Supp.  73-200. 
2795. 

App.  DIv.  66-478. 

N.  Y.  Supp.  78-290. 
2796. 


App.  DIv.  66-478: 
N.  T.  Supp.  78-290 


81-845. 


200- 


«4- 

112- 


2797. 

App.  Dlv.  4-285;  66-478. 
Misc.  84-667. 

N.  Y.   Supp.  73-290;  89-392. 
2798. 

N.  Y.  189-338. 

Hun*  25-69. 

Abd.  DIv.  20-65;  60-82;  66-478; 

79-162;  88-231;   l.'J5-417. 
MlBC.    24-350;    25-27.     13.*^:    .•?4- 

667;   56-68;   58-116;    6«-5fl4. 
N.  Y.  Supp.  46-741:  5.^-713;  54- 

420;    68-439:    73-290:    79-<nO: 

85-452;  80-392;  122-218. 

1121 


2799. 

N.  Y.  189-038. 

Ajpp.  DIv.  20-66:  66-478:  88-231. 

Misc.    24-351;    25-134;    34-667; 

49-204;  58^16;   60-648. 
N.  Y.  Sapp.  54-927;  78-290;  85- 

452;    98-939;    110-473;    113- 

941 

Ov.  Proc.  2-272. 

Abb.  N.  C.  11-226. 

Redt  4-509. 
2800. 

App.  Dlv.  66-478. 

N.  Y.  Supp.  78-290. 
2801. 

N.   Y.    136-106:    199-333. 

App.  Div.  42-304;  48-4;  66-479; 
136-855. 

Misc.  24-857. 
N.   Y.   Supp.  78-JttO. 
2861a. 

N.   Y.   Supp.    138-917. 
2802. 

N.    Y.    140-266;    175-304; 

457. 
Hun,  78-801. 
App.    Dlv.    9-291;    12-136 

435;    105-590;    111-896; 

21;     114-535,     567;     182-802; 

138-792;    161-570. 
Misc.    15-550;    39-140;    41-273; 

eo-50. 
N.  Y.  Supp.  50-938;  72-277;  98- 

15;  100-12;  112-763;  117-630. 
2808. 

N.  Y.  94-558. 

Huo.  52-88. 

App.     Dlv.     109-587;     138-792; 

148-215. 
Misc.  41-274. 
N.  Y.  Supp.  84-218. 
Redf.  4-509. 
Connoly,   2-523. 
2804. 

N.  Y.  94-558. 

Hun.  52-88. 

App.  Dlv.  35-486;  40-75. 

Misc.    24-352;    27-416;    39-574; 

58-489;  80-5. 
N.  y.  Supp,  5,3-n4;  59-374:  68- 

1002 ;  97-403. 
Dem.  8-240. 
Connoly,  2-640. 
2805. 
Hun,  52-88. 
Misc.    20-159;    24-352;    87-581; 

58-489. 
N.   Y.    Supp.    45-908;   75-1067; 

97-403. 
Week.   Dig.  15-345. 
Connoly,  2-528. 
2806. 

App.  Dlv.  110-68. 
Misc.  27-416:  30-575:  68-489. 
N.  Y.  Supp.  60-374  ;  97-403. 
Dom.  3-231. 


NOTSB. 


N.    Y.    88-121;    10O-.M3;    aOO- 
48T. 

Hiin.  88-121.  ^     ^_ 

App.  Plv,  28-406;  14»-18l  IBO- 
661. 

Misc.   1-402;  27-416. 

N.  Y.  Supp.  48-168. 

St.  Rep'r.  89-389. 

Civ.  Proc.  T-187. 

How.  N.  S.  1-208. 

Connoly,  2-641. 

Redf.  4-500. 
Sobd.  1. 

App,  Dlv.  17-811. 
2809 

MUG.  97-416;  81-640. 

N.  Y.  Supp.  100-667. 
2610. 

N.   Y.    170-143;   200-467. 

App.      Div.     55-140:      114-067; 
150-061. 

MlBC.    4  J -74;   67-29. 

Week.  Dig.  26-127. 
2811. 

N.  Y.  112-288. 

App.  DlT.  110-536. 

Misc.  88-140:  40-78. 

N.  Y.  Supp.  78-872. 

Dem.  2-257. 
2812. 

N.  Y.  175-804. 

Hun.  01-388.  

App.  Dlv.  7-93;  80-88;  117-60. 

Misc.  22-501. 

N.  Y.  Supp.  80-475w 

Civ.  Proc.  14-64. 

Dem.  2-6a 

Redf.  4-500. 

CoDDoly,  2-642. 
2813. 

App.   Dlv.  80-83;  96-517;  117- 
60;    152-751. 

Misc.   68-473. 

N.     Y.     Supp.    80-475;    87-833; 
124-550;   187-847. 

Dem.  2-58. 
2814. 

APD.  Dlv.  9-295:  22-218;  24-192. 

Misc.  15-554;  19-325. 

N.  Y.  Supp.  44-727;  48-422:  49- 
104. 
2815. 

App.  Dlv.  49-54. 

N;  Y.  Supp.  08-688;  121-109. 

St.  RepT.  15-441. 

Dom.  8-227,  530,  612;  6-342. 
2817. 

Hun.  62-585. 

App.  Dlv.  62-40;  137-671;  138- 
792. 

Misc.    87-186;    58-509;    68-C. 

N.    Y.    Supp.    105-450;    122-256; 
124-894. 

How.  N.  8.  1-94. 

Dem.  8-233,  612;  4-844. 

Connolj.  2-153. 


8iibd.  1. 

Hun,  86-128. 
St.  BQp'r.  4-215. 
Civ.  Proc.  9-888. 
Dem.  4-470. 
8iibd.  9. 
N.  Y.  84-888;  100-223:  ISS-SUl 
Hun,  86-682;  86-191. 
App.  Dlv.  S-524. 
How.  N.  S.  2-308. 
Dem.  4-154;  5-8S6. 
Biibd.  8. 

fit.  Bep*r.  26-287:  42.166. 
8818. 
N.  Y.  72-286;  123-402;  188-80& 
Hun,  71-66;  86-186w 
App.     Dlv.    9-286:    10-610:    92- 

1^8;  84-280:  04I-S28;  1335-643: 

136-8;     138-166.    792;     1' 

538;  154-640. 
Mlac    15-056;    19-826; 

40-618;    58-508;   68-111;    eo. 

260;  67-30. 
N.    Y.    Supp.    48-422;    106-458; 

110-755;      119-102;      117-461; 

119-768;   133-1012;   13^784. 
St.   Rep'r.   14-412. 
Dem.  8-227,  568. 
Connoly,  1-506. 
2819. 

App.   Dlv.   138.702. 
Dem.  3-22. 
2820. 

N.    Y.    200-460. 
App.    Dlv.    138-782. 
2821. 

N.    Y.    201-488. 

Hun,  74-21. 

App.  Dlv.  74-667. 

Misc.  20-588:  75-469. 

N.    Y.    Supp.    77-748;    135^678: 

189-685. 
Redf.  6-64. 
2822. 
Hun.  70-467. 
App.  Dlv.  146-60. 
Misc.  47-80. 
N.  Y.  Supp.  95-206. 
How.  N.  S.  2-807. 
Week.  Dig.  10-482. 
Subd.  1. 

Miac  67-2. 
2823. 

Misc.  66-417. 
2826. 

Misc.   67-4. 

N.   Y.  Supp.  194-625. 
2827. 

Hun,  71-187. 

App.  DiT.  40-16ft. 

Misc.  47-30;  56-417;  75-419. 

N.  Y.  Supp.  96-206;  185-678. 

St.  Rep'r.  70-481, 
2828. 

App.  Dlv.  62-234. 
2830. 

N.  Y.  171-1 


1122 


^ 


App.  DlT.  18-497;  85-468: 

Misc.    29-272;    aOi-l«3{    31-11$; 

58-630. 
N.  Y.  Sup».  91-24A. 
St.   Hap'r.  TIMSl. 
Week.  Dig.  25-314. 


App.  Dif.  er-n. 

2882. 

App.  DlT.  14^126;  117-801. 
Misc.  €0*22. 
Civ.  Proc.  8-159:  9-247. 
How.  N.  8.  8-308;  a-ll6a 
Dem.  2-439.  648;  4-398. 
Redf.  5*116. 


Dem.  2-14.  440:' 4-.154. 

Week.  Dig.  16-42. 
883S 

App.  Dlv.  19-129;  llT-301. 
2834. 

App.  DIv.  19-129. 

Misc.  48-41. 


N.  T.  Snpp.  96.22S. 

Misc.  48-41. 
2886. 

N.  Y.  Sapp.  9».22a. 
2887. 

App.   Dlv.  52-2d4. 

Misc.  48-41. 

N.  Y.  Snpp.  96-223. 

Week.  Dig.  19^-447. 


Connoly 


Jig.   iw 
.  2-110. 


Dem.  8-11,  887. 

Connoly,   1-156. 
Siibd.  1. 

N.  Y.  Snpp.  9-096:  aM-1088. 

St.  Rep*r.  68-829. 

Dem.  ^11;  4-38. 
2849. 

Hun,  89-530. 

N.  Y.  Supp.  84-1088. 
2842. 

N.   Y.   194^-266;  159-186. 

App.  Dlv.  76-128. 

Misc.    79-584. 

N.  Y.   Supp.   129-290. 

St.  Rep'r.   17-822. 

Dem.  2-41,  441. 
Sobd.  8. 

N.  Y.  27-182. 
2848. 

App.  Dlv.  76-128. 
2845. 

N.  Y.  194-260. 

Dem.  2-439. 
2846. 

N.   Y.  291-496. 

App.  Dlv.   72-846. 

Misc.    7-370:   9-241:  .25-284;   86- 

739;  48-41. 
N.  Y.   Snpp.  55-488. 
2847. 
N.  Y.   126-390;   159-135. 
Oonnoly,  2-196. 
Dem.  2-596. 


Siibd.  1. 

N.  Y.  194-261. 

Hud,  86-261;  59*889. 

Dem.   2-42. 
Snbd.  2. 

N.  Y.  194-267. 
Sobd.  8. 

N.  Y.  194^^. 

Hun,  86-2dl. 
2848. 

Dem.  6-89. 
2849. 

App.  Dlv.  117-296. 

Misc.  82-197. 

N.  Y.  Supp. 
2859. 

App.  Dlv.  48-285. 

Misc.  48-41. 

N.  Y,  Snpp.  5»4MS. 

Civ.  Proc.  15-282. 

Dtn.  a-«80L 


Hun,  64-69. 

Misc.  25-188. 

Dem.  2-4. 
2852. 

App.  Dlv.  59-104.  190. 

Misc.  25-138. 

N.    Y.    Supp.   54-926:   68-m. 

St.  Rep'r.  TO^ttL 

Redf.  5-501. 

ConxiDlr.  ShOi 
2858. 

N.  Y.  atipp.  6»*787. 
2855. 

N.  Y.  194-^801 
2858. 

How.  N.  S.  2-307. 
2861. 

N.  Y.  96-179:  165^378. 

Hun.  89-181;  92-526. 

App.    Dlv.    9*20;    39..176;    111- 
317;  129-454. 

Misc.    11-119;    18-241;    56-1^8; 
69-21. 

Clv.  Proc.  8*89:  19-109* 

N.  Y.  Ann.  Cas.  6-404. 
2862. 

N.  Y.  155-278.^ 

Hun,  89-165;  M-590. 

App.      Dir.     199*222;     129*454: 
132-561. 

Misc.  25-199;  48-42;  56-260. 

N.  Y.   Supp.  197-384;  118-1042. 

St.  Rep'r.  28-4^  446. 

Week.  Dig.  l7*flB9. 

N.  Y.  Ann.  Cas.  IMMttL 
Sobd.  1. 

App.  Dlv.  89-1/6. 

Misc.  24*672. 

Abb.  N.  C.  29*228. 
Sobd.  2. 

N.  Y.  56-585;  128*178, 

App.  Dlv.  61-451. 

Misc.   34-526.   785. 

N.  Y.  Snpp.  15-620;  69-908,  1081: 
70-682. 


1123 


r 


SrOTES. 


St.  Bep*r.  87-401. 

ciT.  pioc.  so-aoe. 

Subd.  8. 

App.  DlT.  114-380. 
0iibd.  6. 

Hun,  65-362. 

Misc.  84-752.  868. 

N.  T.  Supp.  68-9eX 
,    St.  Bep'r.  47-780. 
Sobd.  7. 

N.  Y.  48-542. 

App.  Dlv.  46-198. 

Misc.  88-278. 

N.  Y.  Supp.  61-6081 

Civ.  Proc.  8-98. 
8868. 

N.  Y.  1S6-278. 

Hun.   27-874. 

Aijp.  Dlv.  78-400;  180-454;  188- 

Hlsc' 18-241;  84-758;  48-42. 
N.    Y.    SuDp.    77-134;    110-635; 

118-1042. 
St.  Bep'r.  88-428. 
Civ.  Proc.  18-819. 
N.  Y.  Ann.  Ca9.  8-186. 
8iibd.  1. 


App.  Dlv.  48-198. 
N,  Y.  Supp. 
Abb.  N.  C. 


Supp.  68-812. 


Siibd.  8. 

N.    T.   36-180:   77-606:   188-171; 
188-428. 

Hun.  6-555;  68-577:  87-685. 

St.   Bep*r.  40-881;  45-86. 

Abb.  N.  C.  88-887. 
Snbd.  8. 

HuD.  54-618. 

Misc.  23-366;  83-728. 

N.  Y.  Supp.  15-620:  61-818;  68- 
1056. 

St.  BepY.  87-401.  657. 

Civ.  Proc,  20-206. 
8iibd.  4. 

N.  Y.  75-417;  111-517. 

Hun,  86-18;  76-294. 

App.    Div.    51-205;    62-584;  06- 
280;    126-138. 

Misc.  20-265. 

N.  Y.  Supp.  64-1015:  71-178* 

St.    Bep'r.    10-112;    87-863:    46- 
68;  63-683. 

Civ.    Proc.  4-228.  811:  8-345. 

Abb.    I^.    C.    18-60:  20-283:   81- 
262. 

How.  N.  S.  8-68. 

N.  Y.  Snper.  65-254. 
Sabd.  5. 

N.   Y.  lll-57a 

App.  Dlv.  54-18;  66-279;  73-410. 

Misc.    16-388;   36-77:   31-290. 

N.  Y.  Supp.  62-826;  66-270. 

Civ.  Proc.  20-125. 

Abb.  N.  C.  20-298. 
2864. 

N.  Y.  165-^8. 

Civ.  Proc.  10-241. 


App.  DlT.  44-606. 

App.  Div.  80-429iei-447. 
N.  Y.  Supp.  76-679;  68-882. 
Civ.  Proc.  10-114. 
28^Eiw 

N.  Y.  61-678;  180-510. 


DIr.    80-167:    80-429:  »- 


Sun,  67-367;  67-473. 
pp.    _  _       _      _ 

225;  07-36;  126-'l38,  142;' 
454. 

Misc.    66-21 ;    67-368. 

Civ.  Proc.  10-109. 

N.  Y,  Supp.  28-806:  46-989:  8S- 
449;  104^120:  llo-d35:  113- 
1042;   126-879. 

N.  Y.  Ann.  Cas.  6-404L 
Svbd.  1. 

N.  y.  81-289. 

App.  Dlv.  126-140. 
Sobd.  2. 

Huo,  26-581. 

App.  Dlv.  10-452:  84-615;  4S- 
«;  47-228;  110-672;  1»- 
140. 

Misc.  27-171. 

N.  Y.  Supp.  58-882:  68-640;  O- 
654 

St.  Bep'r.  61-884. 
Sobd.  8. 

Hun.  47-434.  685;  66-112 ;  61-4Si 

App.   Dlv.    126-140. 

N.  Y.  Supp.  88-021:  SS-882. 

St.  Bep'r.  30-825;  61-384. 

N.  Y.  Ann.  Cas.  8-374. 
Sobd.  4. 

App.  Dlv.  24-615. 

2^  Y.   Sopp.  62-664. 

St.  Rep'r.  47-227. 
Sobd.  5. 

Hun.  77-434. 

App.  Dlv.  07-3a 

N.  T.  Supp.  80-601. 
2870. 

N.  Y.  66-868. 

Hun.  25-602;  82-692. 

nDlv.  16-192;  61-104. 
.  Ann.  Cas.  4-812. 
Sobd.  2. 

App.  Dlv.  51-103. 
N.  Y.  Supp.  64-467. 
2871. 

MlBC.  10-308. 
2876. 

Hun.  25-531. 

App.  Dlv.  6-2G0;  30-176: 'ISS- 
8<X). 

Misc.  24-275:  27-722;  65-311. 

N.  Y.  Supp.  51-889;  117-1115. 

Civ.  Proc.  6-258. 
2877. 

App.  Dlv.  133-860. 
Misc.    56-312;  64-504. 
N.  Y.  Supp.  112-174;  117-1115. 
2878. 

App.  Dlv.  75-401;  121-354;  133- 
860. 


1184 


Ulac  20>T4:  28-173;  5B-3I1. 
N.     r.     Bupp.     li»-^2:     78-S6; 

106-247;  llT-lllG. 
Abb.  N.  C.  1»<4«B. 
BSTS. 
Add-    DIt-  8S-22B;  91-9;   ISl- 

Mire. '_^aT-720;    XS-ili;    36-184; 

I.  2»-loga:'S) 

B-247;  lll-a„.. 

ss8a 

Misc.    3«-lS4;    8S-S0S. 
N.     Y.     Sopp.     T3-H7;    10«-247: 
111-S29. 
SS81. 

App.   Dlv,   SB-22B:  131-864. 


Mil 


Sa-184:     71-11 


tf.   Y.   Sapp.   4^-147;   137-464. 

Misc.  8«-I84. 

N.   Y.   8npp.  TS-147. 
S8S3. 

App.  DIT.  e-270:  48-44. 

UlBC  00-523. 
3884. 

App.  DiT.  Bl-171. 

Misc.  11-57S;  S7-71;  8S-«M;  S7. 

eio. 

N.  Y.  Sopp.  aX-T9G:  58-147;  6S. 
1110;  TS-140:  81-lL 
BBSS. 

App.   Dlv.  86-10:  TO-ISS:  SS-E. 

011-.  Proc.  l»-24i. 
SBS8. 

N.  Y.  «(-179. 


N.  Y.  Supp.  110-470:  llT-lllfi. 
38M9, 

ClT.  Proc.  14-110. 
SSMI. 

N,  Y.  SS-179. 

Hun,  61-440. 

Misc.   S4.KM:  27-738. 

N.  Y.  Supp.  60-074.. 

K.  Y.  Add.  Cas.  10-88, 
S^Ol. 

N.  Y.  TK-ISO. 

App.    DiT.    131-234:    iss-seo : 

137-879. 
MLbc.    B-51B:    6-145:    8-105:    37- 


N.  Y.  14«--,0B 
App,  Dlv,  -•  2.1 
kQu.  Z8-:;;{0:  : 
N.  Y.  Sti.,.  5J. 
How.  N,  s.  m- 
DbIf,  ILI-.-.M  ,-, 
N.  Y.  8iir..-  ^v 
N.  Y.  AuL 


< 


Snbd.  1 


I.  4-816. 


App.    DIt.   aff-«3S. 
HlBC.    e-14fi. 
N.  Y.  Snpp,  54.uns. 
Dalj.   Jl-m. 

Siibd.  a. 

Ban,  84-392;  B8-S01 

App.   DiT.  ZO-ST:  SS-62S. 

HiBC.  6-14B.  ' 

M.   Y.    Snpp.  4»-1047:   B4-1DTS; 
TO-758, 

St.   Bep'r.  47-119. 

Dalr.  11-3S& 
3901. 

lllic  4O-a09. 

CiT.  Proc.  6-3011 
3902. 

Hlw.  40.311. 

ClT.   Proc.  6-2SS. 
3904. 

How.  67-3D1. 

aeoB. 

MIic.   1(4-108. 
2006. 

MIic   54-168. 

N.  Y.  Supp.  03-S77;  106-882. 

N.  Y.  Ano.  Cm.  6-404. 
Snbd.  1. 

App.  DIt.  »7-2a. 

Misc.  84-107,  210. 

N.   Y.   Bnpp.  BB-TSI;  68-820. 
Ssbd.  a. 

App.   DIt.  44-606:  lOS-68. 

St.  Rep'r.  86-IlS. 
2909. 

App.   DIr.  80-82&. 

Misc.  IB^SSl. 

N.   Y.   Sapp.   Bl-eSS, 
3910. 

App.    DEt.    IS-SaS:    96-468;    SD- 


2913. 

App.   DIt. 
uTbc.    17-E 


26-388.    72S:    2 

N,"^.'  flupp.  66-1020;  77-600. 
3013. 

MIRC.  S6-T25. 

N.  S.  Bupp.  B6-102S. 


r 


NOTBB. 


S»16. 

nDlT.  26-468. 
.  Supp.  60-982. 

29ie. 

Hun,  71-600. 

App.  Div.  loa-70. 

Mi8C.  61-553. 

Civ.  Proc  6-2B8. 
Sobd.  2. 

N.  Y.  Supp.  92-877. 
2917. 

App.  Dlv.  102-70. 

Misc.  61-568. 

Civ.  Proc.  6-258:  7-185. 
2918. 

Hun;  71-590. 

App.   Dlv.  87-84. 

Bllse.  a4.ig8;  Bl-553;  64-170. 

N.   Y.   Supp.   68-820;   106-862. 
2919. 

Hun,  77-680. 

Misc.  27-172:  29-270. 

N.  Y.  Ann»  Cas.  6-404. 
2920. 

Misc.  29-280. 

N.  Y.  Supp.  61-«0& 

Civ.  Proc.  6-258. 
2924. 

Misc.  27-172;  72-280. 

N.  Y.  Supp.  68«i382 ;  181-47. 
2926. 

Hun.  62-581;  69-446. 

Misc.  6-475  ;  74-48. 

Civ.  Proc.  6-253. 
2926. 

Hun,  69-447. 

Misc.  6-475;  27-1T8. 

N.  Y.   Supp.  68-382. 
2927. 

MUc.  6-475  ;  27-173;  72-280. 

N.  Y.  Supp.  131-47. 
2928. 

Hun,  69'445. 

Misc.  27-173;  72-231. 

N.  Y.  Snpp.  64-333  ;  131-47. 

Week.  Dig.  22-261. 
2980. 

Hun.  62-581. 

Misc.  72-231. 
2981. 

Hun,  62-581. 

MlRO.    6-476;    11-173;    29-280 
74-44. 

N.  Y.  Snpp.  82-1088. 
2983. 

Hun.  77-580. 
2984. 

Hun.  60-386:  80-35. 

App.   Dlv.   30-176;  100-824. 

Misc.   7-561;  44-85. 

N.  Y.  Snpp.  51-889;  66-367;  89 
732. 

N.  Y.  Supp.  90-303. 
2936. 

Hun.  72-168.  475. 


Add.   DIy.   48-604;   96-156;  98- 

Mlsc.  7-561;  9-56. 
Subd.  4. 

Ml8C.  16-336;  26-857. 

N.  Y.  Supp.  67-214. 
2966. 

N    Y    75-417 

App.*DiT.   1-182;   18T-879. 
2937. 

Miac   68-595. 

Hun,  15-87. 

Misc.  7-561. 
Smbd.  1. 

Hun.  60-690. 
Subd.  8. 

Hun.  60-690:  86-60L 
2988. 

App.   DlT.    48-604;   89-624;  97- 
561;  131-389. 

Misc.    7-320;    9-72;    20-332;  SS- 
111;  27-203.  559. 

N.  Y.  Supp.  81-1052;  116-273. 


Hun,  85-501. 

App.  Dlv.   1-183;  40^182;  149- 
371. 

Misc. '5-514;  24-645. 

N.  T.  Supp.  64-808:  184-883. 
2940. 

Misc.     15-130;     20-108;     22-111. 
143;  28-158;  62-61. 

N.  Y.  Supp.  61-712. 

ClT.  Proc.  19-111. 

N.  Y.  Ann.  Cas.  6-894. 
2941. 

Misc.  62-61. 
2942. 

Misc.  44-246.  _ 

N.   Y.  Snpp.  48-790:  64-10;  88- 
1054. 

N.  Y.  Ann.  Cas.  7-369. 
2943. 


App.  DiT,  

Misc.  18-205;  19-30.  180. 
N.  T.  Bopp.  81-1062. 
2944. 

Hun,   20-614;  88-466.  _ 

App.    Dlv.    3-28;    68-377;    88- 

553;    110-244;    118-602;    114- 

336  •  119-51. 
Misc.   6-149:  7'-561:  16-S92:  17- 

663;   22-112,    719;   24-5^;  »- 

504  ;  84-100 :  46-101 :  54-172. 
N.  Y.  Supp.  <W-798:  74-189;  81- 

132;   99-807.;    108-882 ;    106- 

860:   118-008. 
Civ.  Proc  15-164. 
Abb.  N.  C.  18-58. 
Weels.  Dig.  18-128. 
2945. 

App.  Dlv.  82-624;  106-271;  118- 

(JOU;    131-.^J89. 
Misc.   0-72:  64-14/ 
N.     Y.     Supp.     81-1052:    93-42S: 

98-772;  115-273;  118-799. 
1126 
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Hun,  86«664. 

App.   Dlv.   T9-372:   132-521. 

MlBC.  22-839 :  49-50.  ^  ^ ^ 

N.  Y.  Bupp.  88-108;  70-882;  08- 

819. 
SS048. 

App.  Dlv.  132-521. 
Misc.  40-60. 
N.  T.  Supp.  08-319. 
8040. 

App.  Dlv.  132-621. 
2960. 

Hun»  75-295. 
App.   Div.  82-584. 
lilsc.  04-876. 
N.   Y.  Sapp.^71-lJ8. 
Abb.  N.  C.  81-268. 
8061. 

Hun,     14-342:    68-677:    60-600; 

86-192;  87-535. 
App.   Dlv.  27-458:  85-81. 
IkflSc.   18-241;  83-331;  64-676. 
N.  Y.  Snpp.  30-296:  34-:»9:  MJ- 

680;    rfttssa:    61-67:    68-824; 

120-860  ;  12^285  ;  132-796. 
Cnv.  Proc.  23-447. 
2052. 

Hun,   68-577;  60-500:  87-586. 

App.  Dlv.  60.2;  68-116. 

msc.   18-241;  88-381;  60-511 ; 

•75-292 
N.  Y.  Bupp.  84-289;  50-358:  61- 

67;    68-^24;    74-244;    07-411; 

113-1118;    126-285;   182-796. 
Civ.  Proc.  10-252. 
Week.  Dig.  22-174. 
N.  Y.  Ann.  Caa.  7-866. 
2053. 

Misc.   14-842. 

App.  Dlv.  78-648.      ^  ^^ 

N.Y  Supp.  61-67;  70-887. 

2054. 

Hun.  63-577;  60-500;  87-635. 

Misc.  14-342:  18-Ml.  ^^  ^    ^„ . 

N.   Y.   Supp.  34-289;  61-67.  684. 
2055. 

Hun,   68-677:   87-685. 

Misc.  38-381. 
2056. 

Hun.  68-578;  66-666:  77-32;  87- 
535. 

Misc.  22-742;  60-144;  72-276. 

N.    Y.    Supp.    34-289;    40-1048; 
126-285;  181-56. 
2067. 

N.  Y.  03-54. 


2050. 


%'8;  l6o-3^,  32^;  X52U42S^ 


App.    Dlv.   27-458;   50-3 ;    102- 

249. 
Misc.  24-207.  _    ^^ 

N.   Y.   Supp.  50-853;  61-67:  68- 

517;    02-435. 
Week.  Dig.  23-215.  _ 
N.  Y.  Ann.  Cas.  7-868. 

2058. 

App.  Dlv.  27-453. 


N.  Y.  Supp.  56-S67 ;  88-5 ;  104- 
709;   185-585. 
2060. 

Hun.  46-370;  83-46a 

App.  Dlv.  0-28,  177:  14-10;  76- 
188;  100-323:  152-429. 

Misc.  10-142;  44-455. 

N.  Y.  Supp.  76-543;  84-518;  00- 
154:    135-535. 
2061. 

App.  Dlv.  152-429. 

Bum.  40-207. 

N.  Y.  Supp.  124-609 ;  187-259. 

N.  Y.  Ann.  Cas.  7-186. 
Siibd.  1. 

App.  Dlv.  152-429. 
Subd.  2. 

App.  Div.  152-4j(0. 
2062. 

Hun,  40-207, 
2065. 

App.    Dlv.   119-672. 

N.  Y.  Supp.  108-882. 
2066. 

Civ.  Proc.  6-28L 
2067. 

Hun,  02-181. 
2060. 

Misc.  10-290;  62-831. 
2071. 

BfiBC.  62-381. 

N.  Y.  66-868. 
2074. 

N.  Y.  156-889. 

nDlv.  16-192.. 
.  Ann.  Cas.  4-812t 
2075. 

App.   Dlv.   16-192. 
^sc.  8-354;  fif-dSL 
2076. 

App.   Dlv.  16-192. 
2077. 

N.   Y.    156-839.^ 

nDlv.    16-192. 
.  Ann.  Cas.  4-812. 
2080. 

Misc.  52-331. 

Hun.  40-242;  78-614. 

N.  Y.   Supp.  a8-«74. 

N.  Y.  Ann.  Caa.  10-804. 
2082. 

N.  Y.  Ann.  Caa.  lO«806w 
2083. 

App.  Dlv.  118-565. 

Hun.  46-370;  83-466. 

Misc.  16-143.^ 

N.  Y.  Supp.  102-1028. 
2084. 

Misc.  23-880. 
20R5. 

Hun,  78-516.        _ 

N.  Y.  Supp.  20-574. 
2086. 

Hun,  78-515. 

N.  Y.  Supp.  20-674. 
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9867. 

Misc. 

Hon,  T8-516. 

N.  Y.  Snpp.  aO-G74. 
2988. 

App.  Dlv.  ao-176;  188-860. 

MYsc.  B7-566. 

N.  Y.  Sopp.  01-889;  109-1102. 
2989. 

Hnn,  92-526. 

App.  Dlv.  30-176. 
2990. 

Hud    99-464. 

App.'  Dly.  18-74;  6S-443;  83-562; 
%-380;   123-67. 

Misc.  18-182. 

N.  Y.  Sujpp.  36-53:  B9-1018;  72- 
982;  82-167;  107-725. 
2991. 


App.  Dlv.  76^200. 


Supp.  114-350:  117-1116. 
2998. 

Misc.  22-225. 

N.  Y.  Snpp.  49-668. 
2994. 

Misc.  7-184. 

N.  Y.  Sapp.  82-167. 
2995. 

Hqd,  92-526. 

Misc.   18-102. 
2997. 

App.  Dlv.  75-109. 

NT  Y.  Supp.  77-056;  114-650. 
2998. 

Misc.  24-286. 

N.    Y.   Supp.   53-707. 
2999. 

Misc.  18^102. 
3001. 

N.  Y.  165-«9. 

App.   Dlv.   22-141:  84-682,  601. 

Allsc.   23-406. 

N.  Y.  Supp.  54-868. 
8002. 

App.  Dlv.  84-688L 

Civ.  Proc.  6-251- 
3006. 

Misc.  18-102. 

How.  62-261. 

Abb.  N.  C.  10-226. 
3008. 

App.  Dlv.  65-448. 

N.  Y.  Snpp.  72-882. 
3010. 

Hun,  84-7. 
8011. 

App.    Dlv.  25-11. 
Sabd.  2. 

App.  Dlv.  30-175. 

N.  Y.   Supp.  61-889. 
Sobd.  3. 

Hun,  67-304:  65-841. 

App.  Dlv.  30-175. 

N.  Y.   Supp.  51-889. 

St.  Bep'r.  47-661. 


8012. 

Hun,  65-841. 
8018. 

Hun,  00-386;  89-182. 

App.  Dlv.  9-20,  176w 

l^sc.  48-82;  45-140. 

N.  Y.  Supp.  34-1034. 
Snbd.  2. 

N.  Y.  Supp.  91-076. 
3015. 

Hun,     27-328;     40-504; 
87-42;  88-563;  90-544. 

App.    Dlv.    1-157;    2-2; 
^-84:  70-315. 

MlBC.  11-110;  14-125. 

N.  Y.  Supp.  32-026;  34-846; 
866;  51-884;  75-241. 

Civ.  Proc.   15-431. 
8016. 

Civ.  Proc.  6-66. 
8017. 

N.  Y.  112-62L 

Hnn.  87-398;  48-124;  47-01: 

App.  Dlv.  8-330:  17-184; 

30-176:     89-03;     40-182; 

666;    75-285;    107-138; 

04;  143-149;  150-463. 
Misc.  6-402;  7-220:  30-626; 

42;    38-687:   89-484 
N.  Y.  Supp.  27-437:  48-296;  0O- 

920;    51-880;    55-602:    71-181; 

78-06;  80-219;  124-897;        ~ 

628;    185-28. 
Civ.   Proc.  19-210,  446. 
3018. 

App.  Dlv.  62-409. 
Misc.  32-42. 
N.  Y.  Supp.  70-758. 
3019. 

Misc.  11-173;  82.«|. 
3020. 

App.   Dlv.  55-101. 
Blisc.   82-42. 
N.  Y.   Supp.  66-061. 
N.  Y.  Ann.  Cas.  8-297. 
3021. 

Misc.   82-42. 
8022. 

Misc.   32-42. 

Civ.  Proc.  8-48. 
8025. 

Hun.  84-16& 

Misc.  5-383. 

N.  Y.  Supp.  82-45a 
3026. 

N.   Y.  148-502. 

Hnn,  84-302. 

App.  Dlv.  4-230. 

N.  Y.  Supp.  32-440:  64-1016, 
3027. 

Hun,  84-168. 

N.  Y.  Snpp.  82-460. 
3036. 

Misc.  52-629. 
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Hun,  77-680L 

Hun,  02-418L 

Misc.   5-534. 

N.  Y.  Supp.  86-711 
A040. 

Hun,  92-418. 
8041. 

Misc.  6-582L 

ao48. 

Hun,  43-124. 
Misc.  66-622,  626. 
iN.  Y.   Bupp.   ltf6-967. 
Civ.  Proc.  10-210. 
Week.  Dig.  21-79. 
8044.       •-' 

Hun,    32-61;  83-277;  64-448. 
App.    Dlv,    6-516;    44-6;    91-9; 

127-981. 
Misc.  9-456;  16-579:  23-236;  39- 

865;   64-168:   64-676;   68-20. 
N.  Y.  Supp.  62-452. 
8046. 

Hon,  32-61;  83-277;  64-448. 
App.   Dlv.  62-500. 
Misc.  9-456J  14-22. 
N.  Y.  8upp.  36-123;  71-189. 
8C^46. 

Hun,   28-497;   68-67;  87-41. 
App.  Dlv.  91-0;  101-287;  106- 

^0;   121-364. 
Misc.     6-204;     10-763;     12-168; 

18-241:    20-368;    27-724;    86- 

589;  48-78;  68-20. 
N.  Y.  Supp.  33-954:  47-183;  68- 

829;  86-362;  86-240.  248. 
St.  Rep'r.   11-227. 
Civ.  Proc.  19-107,  199. 
8047. 

Hun,  89-191. 

App.    Dlv.    1-7;    21-286;    106- 

340. 
Misc.     16-41;     20-589;     28-470, 

474;    40-240;    64-2;    69-558. 
N.    Y.    Supp.    36-8;   86-789;   47- 

889;    61-396;    62-679:     68-85; 

81-693;       86-362;       104-486; 

126-496:   126-1088. 
Week.  Dig.  17-19. 
How.  66-193. 
8048. 

App.  Dlv.  76-270;  106-840. 
Svbd.  2. 

Civ.  Proc.  6-886. 
8049. 

Hun,  28-497;  47-433. 

App.    Dlv.   1-7;    22-221;  40-558; 

101-286. 
Misc.  23-642;  77-670. 
N.    Y.    Supp.    86-789;    47-1047; 

188-671. 
St.  Rep'r.  14-846. 
Abb.  N.  C.  14-826. 


8060. 

Hun,  48-606,  609;  68-461 

App.    Dlv.    92-221;   80-289;   61- 
479;  96-871;  101-286. 

Misc.  32-259;  86-445;  66-814. 

N.  Y.  Supp.  61-960;  64-740;  66- 
852;  71-948. 
3061. 

Hun,  48-605,  609. 

Mist:.  86-445. 
3068. 

N.  Y.  184-99. 

App.  Dlv.  6-6i6 ;  101-286 ;  106- 

Mlsc.  17-366;  19-541;  86-58;  89- 
841;  66-39;  64*2. 

N.  Y.  Supp.  106-188. 

N.  Y.  Supp.  72-681. 

St.  Rep'r.  12-488. 
3066. 

App.  Div.  84-607;  101-286. 

Misc.  89-841. 

N.  Y.   Snpp.  79-841. 
306a 

Am.   Dlv.  44-688;  84-697;  101- 

Mlsc.  39-841. 
N.  Y.  Supp.  61-91. 
3067. 

Misc.     10-762;     18-242;     28-237. 

701;    27-226;    28-178;    34-552; 

36-589. 
N.  Y.  Supp.  81-814;  47-188:  62- 

82;    59-S82;    69-1047;   86-104; 

9cf— 1042. 

Clv.  Proc.  19-109. 

How.  62-258. 

Law  BuIL  4-87. 
3068. 

N.  Y.  182-867. 

Mlac.   16-430:  28-146w      « 

Abb.  N.  C,  28-179. 
3069. 

App.   Dlv.    107-«e7. 
3060. 

Misc.  28-469. 

N.  Y.  Supp.  86-8;  62-679. 

How.  61-47. 
3061. 

App.   Dlv.  44-6. 

St.  Rep*r.  86-8n. 
Subd.  8. 

App.  Div.  6-616. 
Sobd.  4. 

App.  Dlv.  6-616L 
3062. 

Misc.    68-20. 
App.  Dlv.  76-450. 
Civ.  Proc.  16-48t 
3063. 
Hun,  68-89;  70-683;  71-484,  618» 
640;  88-284;  92-414. 
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App.   Dlv.  5-613:  7-344:  ia«iM:  I     N.  Y.  Sopp.  119-252. 
rfl-lftt    a*-4a»:     BA«0;     W-        St.  ReD'r.  85-377. 


fl-Xftt 

1^    024    6M; 
60-449;   •1-40; 
184:  T«*46e,^^: 


-17&;    6»«99: 
68-M2:    T8-95. 

!05^-      lOT-srS; 


IOBJ     eW;     ,      ^.^, 

113-477;  114-a(M,  807;  131- 
394;  135-700;  137-76;  14ft* 
580:  161.3d»l  &ra-43o. 

Misc.  6-534;  0-150;  7<<l;7a;  IS- 
638:  14-344;  15-438;  1Q--M0; 
17-664;  18-248:  «l-870;  37- 
1 7a ;  S8*S93  :  a»-S74  ;  38*130 ; 
48-338;  40-306;  61-556;  62- 
392;  S*-)?!;  «6^C0;  6IW146;  68- 
148.  423  ;  e6MI69;  71-384 ;  72- 
648;  78-^67,  4T1. 
'  N.  Y.  Supp.  8S-«8iS:  47*482;  S6- 
882»  1065;  0<K26d.;  aii-951:  «T- 
16;  68-203;  69-1033;  7Q**4m»{ 
74^111;  16-8i&!  77'4»5;  78- 
796;  82-586:  aiK-«dl :  96- 
781;  99-712;  10*^848;  106- 
188;  115-911:  117-318;  IIHU 
•5  :  »iV«llMi;  t9»^96 ;  187- 
259,  807 ;  139-555. 

Civ.  Proe.  15-431. 

N.   Y.    Add.   Cm.  8-«87;    19-163. 
8064. 

Hun,  40-471;  62.«a;  "MKO^  86- 
187, 

App.  Dlv.  5-516;  SBHOa?  41- 
487;  «fV288;  101-418;  106- 
Stt;  18»-372;   186-760. 

Misc.  7-175:  17-664;  20p*7»:  24- 
106;  96-186:  B6-i»8fi;  53-521; 
684>0& 

N.  Y.  Supp.  34-413:  47W155:  62- 

684;    68-769;    68^640;    73-166: 
84-254:     91-945:     94-43;     99- 
624;  106-299:  116^26;  146- 
495. 
Civ.  Proc.  19-109; 
3065. 

App.  f)!v.  41*631 ;.  102-987. 

Misc.   16-174. 
N.   Y.   Supp.  8iW]41 
8066. 

App.  Diy.  98-243;  Ii66x908. 

N.  Y.  SoMK  49^17:  84^18;  96- 

Misc.  69-56.3  ;  72-644. 

St.   Rep'r.  42-79i 
fliibd.  1. 

Hun,  40-331. 
Sobd.  2. 

Hnn,  88-187. 

App.  Dlv.  26-2971  40i^  88-5; 
98-243. 

Misc.  62-334.  ^ 

N.  Y.  Supp.  49-529^ 

Week.   Dig.  20-17. 
Snbd.  3. 

App»    D^v.    136-3A1. 

Misc.  16-M. 


17-1«. 


42-2S1; 


St.  Rep'r.  85-877. 
Week.  Dig.  20-17. 
Snbd.  4. 

Hun,  34-260. 
App.  Dlv.  88 
Misc.  73-471. 
N.  Y.  Supp.  13-551; 
Civ.  Proc.  19-144. 
Weels.  Dig.  20-17. 
Snbd.  6. 
Hun,  71-540. 
Misc.     16-438:    10<486; 

62-290;   6»«92$. 
St.  Rep'r.  64-917. 
3067. 

App.  Dlv.  40-29;  13II-TD1, 
Mlsc  9>-45a;  30-865;  T2-644 
N.    T.     Supp.     67-546;      " 

119^252. 
Civ.  Proc.  19-142. 
How.  61-47. 
3068. 

Hun,     34-55;     46-481; 

47-433;  70-60;  92-2. 
App.    Dlv.    6-222;    l»-5e6;   76 

^0;    106-346;   113-602;    ISl 

388 
MlBc' 7-128:  17-663:  Se-53;  87 

246;  44-85;  68-20. 
N.    t.   Supp.   4».33:   7a&«.801 

247;  ftl-48;  9»-T72; 

St.   Rep'r.  14-315. 
How.   66-887. 
▲bb.  K.  C.  31.86& 
3069. 
Bun,  41M0. 
App.  Div.  88^221. 
Misc.  77-670. 
N.   Y.    Supp.   186-5.71. 
8070. 
N.   Y.   128-555;   148<^2S8l 
Hud,    87-373»    592; 

a'52;   88-234;   42-170.    20Z; 

2Jb4:    46-130;    66^4234; 

86-220;   89-207. 

m-412;  oStS;  191-2^. 
Misc.     6-204;     18-508;     aT.129: 

34-409;  68-427. 
N.    Y.    Supp.    34.T22,    1087:   4«- 

1081:    68-387;   78-467;    aS-Oll 

916;  91-658. 
St.  Rep'r.  12-438. 

Civ.  Proc.  ia-a3i. 

N.   Y.   Ann.  Cas.  7-140. 
3071. 

Hun,     31-481;     66-234;     87«6Sr; 
88-383. 

16-4T6:  91-«]S: 


75- 


29-&46:   81- 


App.  DtV. 

TI2-80:   101-285:   laMMTTS. 

Misc.      6-204;      Syr-39;      38-20: 
68-^128 

X.  Y.  Supp.  84-280:  H6.«8a0.  916; 

9i-r,.58;  lonnaa^.. 

St.   Rep'r.  19^08ft. 


>186 


NOTES. 


3072, 

Hun, 


oe-234. 


▲pp.  Dlv.  91-412;  101-2B6. 

Misc.  8-511.  _  ^_    ^ 

N.  T.  Snpp.  88-754;  86-916;  •!- 
668. 

Civ.  Proc.  18-172. 
8078. 

Hun,  50-343;  80-53,  ^^  ^ 

App.  DiT.  6-224;  1>1-412;  82-80. 

MiBC.  16-382;  18-508. 

N.  Y.  8npp.  68-168;  86-616. 
8074. 

Hun,  89-191. 

App,  Dlv.  44-17. 

Misc.  48-81. 

N.  T.  Snpp.  60-457;  86-K14. 
8075. 

MUc.  43-81;  44-454. 

N.  Y.  Snpp.  00-155. 
8076.  _^ 

N.  Y.  Snpp.  80.208:  86-614. 

Misc.  48-81. 
Siibd.  2. 


Misc. 
8077. 
Misc. 


89-442. 

48-81. 


Misc. 
8079. 

Misc. 
30ftO. 

Mftse. 
8081. 

Misc. 

ao82. 

App. 

Misc. 
8088. 

Misc. 
8084. 

App. 
Isc. 


16-433;  48-81. 


48-81. 

Dlv. 
87-246. 

87-24a 


Api 
Mil 


DiT.  14-«6;  72-686. 
87-246;  42-658. 
N.  Y.  Supp.  87-719. 
8085. 

Misc.  8T-246;  41MWa 
N.  Y.  Supp.  76-546;  87-719. 
8686. 


Misc. 

42-669. 

8090. 

BilSC 

87-24a 

3091. 

Misc. 

87<^M6. 

8092. 

Misc. 

37-246 

8098. 

Misc. 

87-246. 

3099. 

Misc. 

16-48a 

8104. 

Misc. 

87-248. 

8)05. 

Misc. 

87-246 

3127. 

81 3B?' 

Dlv.    102-687. 

Misc. 

66-811. 

8140. 

St.  Rep*r.  61-888. 

Civ.  Proc^  19-107. 
Sabd.  11. 

St.   Rep'r.  81-769. 

Civ.  Proc.  5-148. 
8iibd.  13. 

N.  Y.  Supp.  6-569. 

Civ.  Proc- 16-366. 
8nbd.  16. 

App.  Dlv.  46-217. 
8141. 

Hon,  87-41. 

Civ.  Proc.  19-107. 
8144. 

Hun,  46-161;  87-41. 
8145. 

Hun,  46-161. 
8146. 

Hun,  46-151. 
8160. 

^\ 

8151. 


Dlv.  99-16w 
Supp.  96-1016. 


App.  Dlv.  17-205;  61-104. 

I^   Y.    Supp.    45-487;    64-457; 


Dlv.   99-18. 
Supp.  90-1016. 

65-364. 
30-626. 
Ann.  Cas.  6-197,  202. 


187-411. 
S152. 

8154. 

Hun, 
Misc. 
N.  Y. 
8155. 

Misc.  80-626. 
3156. 

Misc.    11-451;   17-667:   23-544. 
N.  Y.  Snpp.  68-415;  52-841. 
N.  Y.  Ann.  Cas.  7-314. 
3158. 

Misc.  48-249. 
3159. 

Misc.  48-249;  64-G19;  66-189. 
N.-  Y.   Supp.   121-210. 
8160. 
Misc.     12-198;     15-452;     16-619; 
29-589;  43-240;  46-420;  56- 
122;   64-35;    65-540;   66-190. 
N.    Y.    Supp.    61-247;    106-ll<]rr; 

117-947;    126-913:    121-216. 
Civ.  Proc.  8-188;  16-239. 

8161. 

Misc.  43-249. 

N.  Y.   Supp.  111-848. 

How.  89-m. 
Subd.  5. 

St.   Rep'r.  40-284. 

Civ.  Proc.  21-225. 
8162 

Misc.   30-201;   43-249;  tt^In 

N.    Y.    Supp.    61-1102;   88-1010; 
122-215. 
8165. 
Sntld.  1.  ^-     .„ 

Misc.    10-663;   48-249;    99^7, 

itaoa 


r 


K0TEB. 


N.  T.  Snpp.  81-674. 
Civ.  Proc.  1R-38Q. 
Abb.  N.  C.  ai-M.    .    ^ 
Sabd.  2. 
N.   Y.  03-83. 
"  V.     App.  DIv.  6S-421. 

•    St.  Rep'r.  29-714;  46-57. 
.     106. 

Misc.  43-249. 

^r    N.  Y.  87-197. 

^^       Misc.   12-198;  48-352;  56-122. 

N.    Y.     Supp.    89-434;    96-588; 
188-1089,   1104. 

St.   Rep'r.  46-275. 

Civ.  Proc.  25-253. 

How.  59-397. 

Week.  Dig.  13-358. 
Sabd.  1. 

Misc.  54-55. 
Snbd.  8. 

App.   Dlv.   5-490. 

Abb.  N.  C.  23-238. 

How.  N.  S.  2-385. 
Snbd.  4. 

Misc.   18-429. 
Subd.  5. 

St.  Rep'r.  84-60& 

Civ.   Proc.   7-144. 

How.  N.  S.  2-55. 
3170. 

App.   Dlv.   68-88. 

Misc.  16-619. 

N.  Y.  Supp.  69-881:  88-180. 
8171. 

N.    Y.  135-272. 
3172. 

Misc.  8-512;  12-44;  16-448;  16- 
620. 

N.  Y.   Ann.  Cas.  2-186. 
3174. 

Misc.  16-341. 

Civ.  Proc.  6-257. 
3176. 

Civ.  Proc.  8-60. 
3178. 

Misc.  48-81. 

App.   Dlv.   124-378;  126-84. 
Misc.    43-611;   46-575;    46-4  lu, 

414;  47-250;  65-313:  74-474. 
N.     Y.     Supp.     91-36;     02-413; 

lOK-1811;    110-236. 
8189 

Anp.    Div.   120-84. 

Misc.    20-431;   34-519;   45-575; 

46-110;    53-536;    61-508;    65- 

313  •  74-474 
N.    Y.'Supp.  84-270.  510:  01-.S6: 

92-413;       110-230;       114-170: 

118-071;  130-839. 
8100. 

Misc.     7-401;     54-548;     SS-l'O, 

377:   65-313. 
N.    Y.     Supp.    91-30;    164-840; 

106-1  lot;  liM>-e76. 


3191. 

N.   Y.   47-67. 

App.      DlT      166-288 :       120-84; 

143-478;  149-908. 
Misc.    7-391;   9-147;    12-S6;    13- 
168;     16-39;     17-147;     2a-815; 
84-517 ;  47-621. 
N.    Y.    Supp.    69-1049;    95-733; 

110-236. 
St.    Bep'r.    80-554:    32-605;    46- 
882;    50-589,    610;   61-221,    580. 
Civ.  Proc.  6-126,  191;  16-403. 
Abb.  N.  C.  29-479. 
How.  67-18a 
Daly,  12-105. 
Weelc.   Dig.  22-2. 
Snbd.  1. 
Misc.   9-170;   34-518. 
N.   Y.   Supp.  69-973. 
St.    Rep'r.    28-72;    43-624; 

181,  197;  53-171. 
Civ.  Proc.  19-105. 
Abb.  N.  C.  25-61. 
Snbd.  2. 

N.    Y.   79-221;  96-512L 
Misc.  10-147;  19-10. 
Snbd.  3. 
Misc.  <l-121;  12-63,  402,  405; 

77. 

N.  Y.   Supp.  33-87,  617,  604. 
St.    Rep'r.    23-83;    49-710;    Bl- 

911. 
Civ.   Proc.  7-140:  8-293:   12-92. 
Abb.  N.  C.  18-352;  20-431. 
How.  N.  S.   1-451;  8-108. 
Daly.  12-532. 
8102 

Misc.    7-694;   60-311. 
N.     Y.     Supp.     33-89;     106-811; 
125-636. 
8103. 

App.    Dlv.    140-908. 
Mfsc.  7-694:  18-36. 
N.  Y.  Supp.  188-9T7. 
3104^ 

App.  Dlv.  124-878. 
Misc.  16-40. 

N.    Y.    Supp.    108-811;    128-481 
Civ.   Proc.  14-318. 
3204. 

N.  Y.  Supp.  5-643. 
Snbd.  4. 

App.   Div.  16-39;  28-84. 
3207. 

Misc.  6-145;  0-72:  48-73. 
320S. 

Misc.  16-56;  48-73. 

N.  Y.  Ann.  Caa.  7-817. 
3200. 

Misc.  0-152;  48-78. 

Civ.   Proc.  6-184;   7«18& 
321 0. 

Misc.  20-387;  43-78. 

riv.    Proc.   6-184;   7-186. 

Dniy,  0-529. 
3211. 

Misc.  48-78. 


llSOb 


NOTES. 


dr.  Proc.  6»18«. 
Daly,  12-518,  529. 
Subd.  8. 

MlBC.  7-188. 
8212. 

MUc   18-241;  4«-7«. 
Week.  Dig.  22-174. 
8213. 

Hun,  70-60. 

App.  DlY.  84-697.      ^^  ^^.     ^^ 
Misc.   7-123;  9-456;   10-763;  12- 
158;    13-241;    14-22,    344;    16- 
680;     19-32;     20-617;     22-120; 
23-701;    24-197;    26-477;    CO- 
539  ;   43-73  ;  47-54. 
N.   Y.  Supp.  35-125.  684;  47-m 
155;     48-775;     52-32;     53-829; 
64-984;  86-240. 
3214. 

App.  DIv.   13-47. 
Misc.  11-576;  43-73. 
N.  Y.  Supp.  32-795. 
8216. 

App.    Div.   89-448.    ^^ 
Misc.  40-625;  67-433. 
N.  T.  Supp.  83-10. 
8220. 

App.  Dly.  75-285;  81.1TL 
N.  Y.  Supp.  78-96;  81-11. 
8228. 

How.  66-144. 


64;  14-10;  20- 
47-233;     187- 


Misc.  22-319. 
3226. 

App.   Dlv.  12-25, 
204;     89-195; 

Misc?  55-623  :   67-376;   70-540 

77-211. 
N.  Y.   Supp.  62-640. 
Week.  Dig.  21-79. 
N.  Y.  Ann.  Cas.  10-108. 
3227 

App.    Dir.    12-25;   20-201;  132- 

521;   137-452, 
3228. 

N.    Y.    52-576;   92-350;   111-577; 

185-273;     168-566;    186-990. 
Hun.     12-438;     19-349;     2:i-180; 

80-247;    87-239;    41-260:    45- 

323;     47-44;     52-477;     54-348; 

56-274;    61-606;    69-456;    7H- 

594;  80-54;  88-20. 
App.  Div.  6-223:  25-140:  20-626; 

33-249;    3«-58r);    4.1-230:    KO- 

278;  53-272:  62-105,  nS.'S:  73-09. 

409;     92-80;     90-100:     100- 

222.    886;    121-401;    131-570} 

134-857  ;  148-775  ;  15O-T07. 
Misc.      7-386:      lH--)09:      22-360: 

81-209;  3:^-728;  34-154.  410; 

35-114.  7SR:  54-209.  DTS:  «1- 

612;    63-186;    64-206;   68-134, 

428:  72-110;   75-258. 
N.  Y.   Supp.  24-Sf»3:  44-406:  4S- 

975;    60-12;    66-397;    70-1072; 

iiaoo 


71-178:    77-lM:    81-481;    ^- 

199;    66-889;    96-827;    102- 

790;  104-952;  105-352,  1039; 

106-98,     769;     111-243,     500, 

645;    113-1065:    116-172.    784; 

118-1065;    116-172;    123-794; 

118-347;     119-199,     500,     64..: 

125-1022 ;      130-1093 ;      133- 

328;  135-151,  820. 
St,  Rep'r.  3-1G4;  11-472;  41-400. 
Civ.    Proc.    9-139,    826;    18-319; 

14-388,    411;    15-168,   452;    19- 

290,  422. 
Abb.  N.  C.  19-174. 
N.    Y.   Super.   59-96.   443. 
Daly,   12-324. 
N.  y.  Ann.  Cas,  6-152;  8-136.  240; 

9-414. 
Snbd.  1. 

N.    Y.    81-233;   91-660;    110-560; 

112-366:   128-171. 
Hun,    6-555;    9-27;    11-310:    80- 

806;    31-381;    86-182;    45-579; 

50-588;  68-456;  78-594;  82-86. 
App.   Div.   96-100.  _ 

Misc.     11-635;     14-550;     17^425; 

24-207. 
N.  Y.  Snpp.  4-865;  35-1074. 
St.    Rep'r.    19-316;    25-858;    30- 

230;v  42-78;  52-^1. 
Civ.  Proc.  18-139. 
Abb.  N.  C.  22-462;  80-309. 
N.  Y.   Ann.   Cas.  7-78. 
Snbd.  2. 
N.    Y.    101-185;    115-170;    164- 

414. 
Hun,  53-600;  91-282. 
App.  Dlv.  8-418;  54-23,   127. 
Misc.  20-480;  26-501. 
N.     Y.     Supp.    36-199;    45-1028; 

66-340. 
St.   Rep'r,   33-992. 
Civ.  Pro?.  8-47. 
How.  N.  S.  3-68,  440. 
N.  Y.  Super.  5.3-123. 
N.  Y.  Ann.  Cas.  6-163. 
Subd.  8. 
N.    Y.    38-53;    91-660;    111-517. 

578. 
Hun,  36-197. 
App.    Dlv.    48-198;    51-205;    54- 

17;  96-100. 
Miac.    33-728;    66-573. 
N.     Y.     Supp.    15-519:     04-1015; 

66-270;  68-1056;   124-169. 
St.    Rep'r.  87-557. 
Civ.    Proc.    4-228;    18-250;    20- 

205. 
N.  Y.  Super.  55-224.     ^ 

Svbd.  4. 
N.    Y.    66-646:   85-523:   111-577; 

127-410;    128-171;    164-85. 
Hun.    3-119:    4-58:    25-270:    27- 

374:    29-300;    40-627:    45-322; 

92-465. 


NOTES. 


ApD.  DlT.  7-JI82:  10-69:  96-140; 
f3-70,    410;    ae-lOO;    121»102; 
132-870 ;  130-602  ;  146-641. 

Misc.  12-54;  18-688;  19-593; 
20-413;  27-130:  20-565;  34- 
154  *  30-398 

N.  y.'  Supp.  4-162;  36-1032;  46- 
970,  1024;  47-89;  68-387;  61- 
948;  68-863:  70-913:  80-23; 
100-515:    117-449;    124-62. 

St.  Rep'r.  21-743;  46-68. 

Civ.    Proc.    4-30,    227;  8-85,    348. 

Abb.  N.  C.  13-60;  22-09;  24- 
285;  20-293. 

N.  Y.  Super.  66-278. 
Snbd.  5* 

App.  DlT.  117-601;  122-883; 
126-752;  12»-813;  127-364, 
424;  130-253;  132-878;  187- 
52;    146-829:    162-815. 

MUc.   60-361;   64-574;   77-286. 

N.    y.     Supp.    08-682;    110-571, 
979;  114-718;  117-449;  180- 
642;  181-676:  186-817;  187- 
805. 
8229. 

N.  Y.  70-566;  76-330;  80-648;  86- 
524;  02-859;  111-677;  128-171; 
164-414. 

Hun,  18-316:  80-39R;  81-810;  66^ 
272;  73-485;  81-362. 

App.  Dlv.  8-207;  10-59;  33-240; 
64-19;  62-196;  06-86;  78-69, 
410;  06-101;  10O-886 ;  114- 
198;  117-601;  182-870:  183- 
418;  180-98.  602;  148-775; 
160-707. 

MUc.  8-468;  17-03;  10-593;  22- 
369:  23-597;  27-129;  20-565; 
81-299;  82-73;  84-410;  80-808; 
51-425;  64-88.  25>9:  61-612; 
63-186;  64-296:  72-110;  76- 
258. 

N.  Y.  Supp.  30-895;  46-970;  62- 
252;  6H-387:  61-943;  66-27Q; 
70-913:  72-928:  76-€08:  84- 
109,  551;  88-1083;  06-827;  09- 
66 «:  102-71)0;  14K4-408;  lOK- 
1039;  106-08:  113-1065;  116- 
784;  117-823;  118-347;  123- 
794,  881  ;  124-62 ;  130-1093 ; 
136-151,   820. 

St.  Rep'r.  12-438;  14-287;  62- 
508 

Civ.  Proc.  14-204;  16-389.  451. 

N.  Y.  Ann.  Ca«.  1-18;  8-186. 
8230 

N.  Y.  70-141;  71-222;  103-874; 
168-560. 

Tlim,   23-8S:   71-546. 

App.  Dlv.  2S-21.'?:  41-226;  64- 
443;  73-69;  100-886;  148- 
776.  _ 

Mine.   12-55;  50-185;  02-.T»;  04- 

296;  74-561. 
N.    Y.    Supp.     76-628;     06-827; 
100-98;   132-152;   183-328. 


ay.  Proc.  8-168,  481; 
How.  67-86. 
8231. 

App.  DlT.  7-686. 
3282. 

Hon.  76-80;  88-68.- 

App.     DlT.     101-130;      XOB-121; 

X18-124. 
Misc.  10-264;  28-8;  84-347:  43- 

20*  64-642 
N.  Y,  Sudp.  61-651:  64-626:  87- 
402;    tfl-876;    96-1027;   ^07- 
9S»;  118-1003. 
Abb.  N.  C.  31-86. 
How.  60-288. 


^%. 


N    Y    72-482. 

App.*   Dlv.     34-147;     101-130; 

100-1^3. 
MUc.  34-349;  43-20;   64-642. 
N.    Y.    Supp.    87-402;    »1-8T6: 

85-1027;  1L18-1003. 
St.  Bep'r.  8-707. 
8284. 
N.   Y.  63-20;   116-170;   195-268. 
Hun,  80-224:  86-44;  87-237:  41- 

219;    42-166;    61-864;    «4-5U: 

86-820;  88-iai. 

.  Dlv.  7-386;  83-202;   87-12; 
-242.    245;    137-218;     148- 

823.  

MlBC.  32-648 :  64-678 ;  TSUiiO. 
N.  Y.  Supp.  44-374;  60-(B75:  68- 

336;     67-15;     88-1045;     OO- 

1037 ;      104-952 :      12X-1080; 

180-1093;  188-746. 
Civ.  Proc.  16-461. 
N.  Y.  Super.  69-96. 
N.  Y,  Ann.  Cas.  6-186. 
3236. 

N.  Y.  76-417. 
Hnn,  28-12;  41-242. 
App.  Dlv.  86-570;  11<!>-4S8. 
Misc.  22-369:  24-206. 
N.  Y.  Slim).  60-305:  68-428;  66- 
^  761 ;  9T-411. 
Clv.  Proc.  16-881 
3236 

N.  V.  08-221;  74-448. 

App.    Dlv.    11-602;   29-118;    86- 

i05\   128-462. 
MUc  8-244;  26-845:  71-581. 
N.     Y.     Supp.     51-486;     65-r2l: 

112-834:    127-676;    180-805; 

137-536. 
Clv.  Proc.  7-58. 
3237. 

Misc.  54-576. 
N.  Y.  Supp.  104-052. 
8288. 
N.    Y.    4O-660:    68-103;     67-40: 

84-468;  02-359;  126-658;  168- 

583. 
App.    Dlv.    2."J-13:    64-444;    99. 

244:    131-670;   189-768. 
Misc.  46-414;  Cl-612. 
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NCCTES. 


N.  Y.  SQpp.  46i.l001;  116«l7f. 

St.  Bep'r.  40-560. 

N.  Y.  Super.  4»-490. 

N.  Y.  Ann.  Ci».  »-50;  6i-147;  lO- 

386. 
Week.  Dig.  Sl-409. 

svbd.  1. 

Hun,     26-279;     aO-247;     48-18; 

61-606. 
App.   Div.  32-240;  86-085. 
MlBC.   6-887. 
St.  Rep'r.  41-400. 
Civ.  Froc.  13-442, 
Sobd.  2. 

App.  Dlv.  151-144. 
8289. 

N.  Y.  101-652. 

Hun,     11-232;    26-519;    46-444; 

66-578:  00-254. 
App.      Dlv.      67-318;      131-570; 

182-598:    187-460;    138t<768. 
MlBC.  46^14;  01-61&. 
M.    Y,    Slipp.    78*961;    116-172; 

122-784 
8t.    Rep'r.'  Sft^d;   88«578;   BO- 

355. 
Abb.  N.  C.  20-06. 
8ubd,  1. 
Hud,  68-6S6. 
St.  Rep*r.  81-648. 
9iibd.  2. 

N.  Y.  168^158. 
App.   Dlv.  61-29a 
Misc.  36-166. 

N.  Y.  Supp.  70-359;  T2-10W. 
Civ.  Proc.  18-250. 
How.  N.  8.  1*281. 
S240» 

N.  'y.    68-868:    60-362;    T4-448: 

76-64;  78-541;  86-396:  88-626; 

98-336:       111-577;       126-589; 

148-107  *   208-81. 
Hun.    26-459.    5D2;  *34«259:    86- 

460.  629;  40-67;  47-44;  64-94; 

66-280.    678,   570;   80-247;   83- 

412  *  8^^177 
App.  Dlv.  17-68;  20-272:  27-369: 

si-48:  86-838:  42-250:  67-817; 

84-2^;  86-566;  04-l45 ;  103- 

531.     633;     117-304;     130-355; 

132-593;    139-708;    143-962; 

146-50:    162-637,    789.    792; 

168-503. 
Misc.  9-509;  10-651;  18-661:  82- 

535  ;  89-441 ;  47-624  ;  49-607 ; 

66-474;   62-324,   827;   66-217; 

67-518;    70-80;    Tl-508 ;    74- 

126,  56i. 
K.  Y.  fiupp.  29-1080;  30-844;  31- 

746;    84-991;    46-1070:    80-357; 

66-346;    67-329;     78-961;    T9- 

682;  80-203;  88-1020;  87-1014; 

93-262;      96-1009;      99-1058; 

118-890;    114-571;    122-1116: 

128-268;     128-29,    757;     129- 

450;   131-221,   182-152;   137- 

485,  826;  13^376. 


St.  Rep'r.  14-168. 


Ann.  Cas;  6-140. 
3241. 

Misc.  66-474. 

Hun,  71-113;  76-113. 
3848* 

N.  Y.  74-310;  112-117. 

Hun,  76-113:  81-138. 

^.  Y.  Supp.  ifiO-33?;  80-788. 


Hun,  69-688. 

8846» 

N.  Y.  74-603;  ,106-54;  106-667. 
Hun.    26-301;    81-426.    644;    82- 

526;  40-158;  41-87;  42-178;  46- 

305. 
App.  DlY.   12-696;   28-27;   189- 

883. 
MI8C.  26-423. 
N.  X.  Supp.  44-112:  60-902;  64- 

915;    6^-162;   116-167;   124- 

682. 
M.  Y.  Ann.  Cas.  4-188,  n.;  6-806. 
8246. 
N.   Y.   70-81;   106-.153;  168-578. 
Hun,  32-481;  87-310;  40-74,  463; 

48-181;  64-94;  70-479;  73-428; 

88-130. 
App.  Dlv.  12-81;  89-250;  44*141. 

SSCL;  49*41:  64*19;  88-143;  93- 

436;  96-210;  126-12. 
Misc.     18-437:     19-665:    27-818: 

28-489. 
N.   Y.   Supp.   4-381;  84^626:  67- 

131;  62-861;  63-267;  87-801; 

110-179. 
fit.   Bep*r.  66-482. 
How.  62-118. 
N.  Y.  Super.  60-398. 
N.  Y.  Ann.  Caa.  8*188;  10-886. 
8247. 

N.  Y.  76-421;  96-899;  188-482. 
Hun,  28-417;  66*887;  68-168.  440; 

86-56. 
App.  Dlv.  14-467:  77-80187-4; 

109-601;    116-520;    12Bkll6; 

126-445;    182-280;    163*194. 
Misc.  12-63;  19-598. 
N.   Y.   8npp.  88-87:  79-^;  88* 

1057;  9«f-831;  l<il-719 ;  106* 

700;  110-619:   117-45. 
How.  N.   S.  2-1. 
N.  Y.  Super.  68-178. 
N.  Y.  Ann.  Cat.  l*28)i  285;  6*5a 


N.  Y.  86-524. 

Hun,  78-988;  m-87:  86-62. 

MlBC.  29-563 ;  73-656. 

N.     Y.     Supp.     30-344;    61-058; 

181*300. 
Abb.  N.  C.  16-452, 
8B49 

Misc.  36-865;  69*69. 

N.     Y.     Supp.     78-61;     74-027; 

124^16. 
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K0TK8. 


Hun,  S6-682:  84-606:  04-96:  66- 

280. 
Misc.'  26-424. 
88S1. 

N.  T.  116-416:  176-218. 

Hud,  80-247;  S3-331;  Ul-607;  66- 

542;  72-894:  78-803:  88-52. 
App.    Dlv.    11-602:    42-250;    48- 

S»l    68-272;    68-8S.    850;    87- 

643  ;  118-124  ;  114-104  ;  1318- 

656;    126-552;    126-462;    131- 

570  ;  132-593  ;  146-674 ;  XB1-* 

450. 
Misc.  16-78;  16-332:  26-1^  80- 

305;  83-353;  46-410;  47^524; 

68-862:  64-294:  67-676;  73- 

683;  74-126. 
N.  Y.  Supp.  24-803;  84-731;  36- 

790:    60-174:    61-1123:    62-452; 

68-444,    UOi;    84-830;   88-990; 

99-599;      106-188;      107-980; 

110-894;     111-243;      112-834: 

116-915;    118-577;    131-221; 

188-557 ;  186-921 ;  187-536. 
St.  Eep'r.  44-230. 
Clr.  Proc.  13-329:  15-389. 
How.  w.  8.  8-883. 
Law  Bull.  4-41;  6-60. 
N.  Y.  Ann.  Cas.  2-102;  9-416. 
8vbd.  1. 
App.  Dlv.  111-614;  126-813. 
Abb.  N.  C.  21-181. 
How.  N.  8.  2-289. 
Snbd.  2. 

N.  Y.  186-272. 
Slibd.  8. 
N.  Y.  189-209. 
Hun.  24-367;  96-694;  27-583;  28- 

18;  82-554;  46-862;  69-558;  88- 

68. 
App.    DlT.    6-37:    7-141;    63-445; 

157-99;  68-528;  86-565;  94>-147. 

618;   187-46a 
.Misc.  7-542:  8-244:  11-837:  12- 

387;  16-79^16-515;  21-497:  24- 

601;    26-^;    28-144;    40-185; 

66-672;  70-538. 
N.   Y.   Rupp.  28-61.  544;  82-236; 

33-581:    48-171:    53-778:    56- 

208;   58-1106;   65-1123;   68-28; 

81-661;       109-667;       122-396, 

784;  127-676. 
St.    Rep'r.    28-586:    26-886:    86- 

917;  48-363;  60-200. 
Civ.    Proc.    6-824;    8-400:    9-45. 

179;   16-386.  451. 
Abb.   N.   C.   19-354;  22-464;  26- 

43;  81-479. 
How.  N.  S.  1-281;  8-170. 
Daly,  18-315. 
Dem.  8-321. 

N.  Y.  Ann.  Cas.  5-44;  16-379. 
6abd.  4. 

Hun.  11-530:  24-367:  29-300:  81- 

432  *  47—456 
App.  *  DlT.    29-118:    68-528:    81- 

147;   131-570;   137-461. 


Misc.  9-600:  11«686:  lS-79:  16- 
515;    25-845;    26-379;    68.66: 

70-588. 

N.  Y.  Supp.  18-887;  61-486:  5^ 
721;  56-208;  73-898;  llG-irs. 
686;   lSa-784;   127*676^ 

St.  Rep'r.  81-757. 

Civ.  Proc.  18-249. 

Abb.  N.  C.   18-458. 

How.  66-144.  * 

N.  Y.  Ann.  Cas.  1O-880L 
Svbd.  6. 

N.  Y.  124-624:  128-696:  lSS-5n: 
159-589;   165-288.   654. 

Hun,  86-64. 

App.  Dlv.  28-186. 

Mlse.  26-50. 

N.   Y.    Supp.  8-784;  80-409:  88- 

Clv.   Proc  4-222;  8-214:   14-iaaL 
3252. 

X.   Y.  107-610. 

App.    Dlv.    40-33;    68-350:    1S2- 

35;   151-450. 
Misc.    84-100;  66-671;    62-528; 

71-154.  509.  «-^*o, 

^*.L  ?^fiP-  88-188.  1101:  6». 
460;  108-439;  114-511:  117- 
885;  122-1074:  185^21. 

Civ.  Proc.  8-220. 

Abb.  N.  C.  15-240. 

How.  N.  8,  2-512:  _ 

Week.    Dig.    10-461. 

Law  Bull.  4-87. 
3256. 

N.    Y.    84-356:    87-380:     ^S-CSfl: 
126-592;      188-239:       li3».2S5: 
162-616;      178-407;      190-414 
197-110 ;  203-262. 

Hun,  4-616;  30-84:  35-154:  89- 
569:  64-348:  87-175:  69-351: 
61-161;  65-641;  66-126:  86- 
328;  92-55. 

App.  Dlv.  7-352;  16-212.  519;  17- 
266:  84-44:  40-38;  51-172.  596: 
54-324,  445;  57-417;  Sft-347: 
62-476;  64-554;  70-291:  76- 
811;  77-48:  85-40;  94-l!S:  9C- 
481;  99-462:  104-45;  106- 
237;  111-836;  113-51,  3i4.  411; 
114-173,  625;  118-462;  124- 
505;  125-88.  225;  126-925; 
182-34;  133-t209:  137-466; 
189-119;  141-762;  142-926: 
144-568.  683.  900;  147-267 
800;  149-106.  m.;  15X-450. 

MlBC.  10-103;  12-345;  14-425: 
18-288:  22^79:  26-423:  80- 
580:^8-358.    4ol,    671;    94-99; 


39-442:  56-185;  60-5T1 ; 
325  ;  64-296  ;  71-153,  509. 
N.  Y.  Supp.  31-149;  33-*685;  _ 
434.  729:  44*260.  481:  4S-658: 
49-168:  57-162:  63-853;  66- 
613;  67-931:  68-25.i.  437.  448^ 
1101;    69-460;    72-387;    TB-248; 
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^ 


78-477;    80-206;    89-e44<    91- 

209:    M-421;    88-680;    08-^; 

100-220;     lU0-eG2:     118-^97; 

llG-e40,     642;     118-2G8,     847; 

121-197,  874:  128-724;  188- 

92:      188-213.      1047.      1101; 

136-921. 
St.  Rep'r.  28-78.  095:  83-814;  37- 

608;  88-697;  48-184;  48-a<38. 
Civ.  Proc.  4-309;  8-214,  252;  13- 

292;  14-840;  15-86;  19-78.  206. 

422*  81-204 
Abb. 'n.  C.  18-208;  14-496;  17- 

90;  20-404;  S1-S59:  88-120. 
How.  N.  8.  1-2. 
DalT.  18-316. 

N.  Y.  Ann.  Cat.  4»164;  8-884. 
Bnbd.  1. 

N.  Y.  68-621;  78-602. 
Hftn.  81-866;  69*862. 
App.  Dlv.  42-166. 
Biflsc.  28-678. 
N.  Y.  Snpp.  41-2U. 
St.    Rep'r.   82-880;  88-642.   lOOa 
Civ.  Proc.  16-176. 
How.  N.  8.  8-828. 
Subd.  2. 

N.    Y.    46-499;    4ft-61^:    61-866; 

61-664;  68-72;   72-174:  88-89: 

80-80.  672;  92-401;  96-666;  99- 

273;    106-617;    108-241:    128- 

131,    251;    140-463;   164-407; 

203-255. 
Hun,  10-298:  80-466:  31-403;  86- 

153;   86-372;    42-280.    504;   62- 

98;  68-34;  68-278.  298:  70-370; 

86-478 
App,    DIv.    8-19:   4-445;    32-474; 

33-570;  88-122:  40-608;  42-166; 

46-172:    63-445;    64-324,    575; 

66-123;   86-40;   96-476;    139- 

119. 
Misc.     10-103;     12-347;    19-411; 

22-281. 
N.  Y.  Supp.  16-763;  63-312.  1083; 

69-163:  66-1128;  66-1009;  70- 

1072;    8OU890;    88-887;    98- 

1090;    128-832;    129-686,    730. 
St.    Rep*r.    11-122:    32-113:    33- 

349;  38-408:  89-10;  44-215;  46- 

Ml;  48-800. 
Civ.   Proc.  6-23. 
Abb.  N.  C  28-277. 


N.  Y.  908-253. 

Hun,  66-127. 

App.  Div.  88-512 ;  62-454  *  187- 

457;   144-683:   161-450. 
Misc.  10-652;  14-426;  64-296. 
N.    Y.    Snpp.    66-181;    118-847; 

128-724;    129-686;    133-213; 

136-921. 
N.  Y.  Ann.  Cai.  7-80. 


Htin.    87-272:   6^14;   66-290. 
N.   T.   186-106. 


Bon.  TS-«10k  6U:  86««^  671. 

App.  Dlv.  8-^10:  66-150;  67-100; 
68-86;  86-666;  94-147;  97- 
630;  114-106;  128-471;  181- 
284. 

MlBC  1-mj  26-880:  34-348;  36- 

115  ;  68-862 ;  78-686. 
N.  Y.  Supp.  28-663;  83-582.  007. 

66-2081    68-144.    460;    79-662: 

88-1020;  116-744;  122-1074; 

183-557. 
Civ.  Proc.  16-383;  19-20.  166.  326. 
Abb.  N.  C.  29-145. 
N.  Y.  Ann.  Cat.  9-418. 


Hun.  73-808. 

Misc.  9-509. 

N.   Y.    Supp.  33-158.    188;  109- 

494. 

v.  Proc.  16-388. 

.  Y.  Ann.  Caa.  8*102. 


a 


Hun,    86*119. 

App.   Div.   136-755. 

N*  Y.  8up9.  38-188. 

N.  Y.  Ann.  Caa.  2-96. 
Subd,  1. 
.Hun.  aB-184;  80-396;  88-126;  78- 
808;  86-68,  120. 

App.  Dlv.  42-250. 

Mlac.  9-609. 

N.  Y.  Supp.  2-253;  69-10. 

Civ.   Proc.   16-33a 

Abb.  N.  C.  17-94. 
S«bd.  3. 

Misc.   66-575. 


N.  Y.  Ann.  Caa.  2-102L 
8260. 

N.  Y.  76-875. 

Misc.  04-501. 

K.  Y.  Super.  46**518. 

N.  Y.  Ann.  Caa.  2-102. 
8261. 

Han,  86-66. 

Misc.  88-858. 
8262. 

Hun.  8»-24:  87*872. 

App.    Div.    8-29;    99-248;    119- 
335;   134-553. 

Misc.  43-373;  63-680. 

N.  Y.  Sonp.   117-386;  119-670; 
132—606. 

CIv.  Proc.  8-220. 

How.  67-487. 

Abb.  N.  C.  89-481. 
3268. 

N.   Y.   67-40. 

App.  Dlv.   13-608. 

Iflsc.  19-264. 
8264. 

N.   Y.   136-211. 

fiUD,   68-117. 

App.  Div.  18-606;  27-869;  103- 


pp.  u 
419. 


Mlac    10-851;   48-878;    64-548, 
575. 
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inwiaa. 


1088;  l«4»849/992. 
Abb.  N.  C.  2&--I0I. 


Hun»  16-458. 

App.   DlY.  01-411  r  iM-rSse. 

Miac.  19-551;  54-577,  592. 

N.    T.    Supp.    »«^16;    87-52B; 

104-982,  95#;  194-17. 
8t.  Rep'f.  4-144. 
Civ.  Proc.  14-399. 
AbU  N.  C.  17-Oa. 
8266. 

Misc.  43-d7ft?  n-676. 

«.    Y.    Supp.    56-132;    87-0BB^ 

104-952. 
Clv,  Proc,  l»-420. 

Misc.  27-47;  72-134. 
N.  Y.  Supp.  IIO'IM;  I2».44$w 
App.   Div.   184-4M. 
8268. 

N.  Y.  177-266;  19*^28^. 

Hun,  46-681. 

App.    DiT.    4»-4a8:   'M-^T;    40- 

33:    67-21S.  -408:    64^-4^    67- 

337:  70-2:  74-456;  75-4#7;  7^ 

4»»;  M^^:  90-^r  i»8*284« 

116-930;       lir-lMr      lS«-9; 

141-835;   146-e^;   164-ffi7; 
Misc.  22-554:  28-488?  aiK41l(;  8^ 

638;  Sa^'SbO:  4e-40t,.  420;  45- 

839;     62-632:     54-51;    68-524; 

66-189;   74^1^ 
N.  Y.  Supp.  33-417;  59-629:  #<►- 

767;    61-308;    62-417:    68-407; 

68-265:     72-284;     73-493;    T4^ 

1051:  7r-5l»:  TM1«:  t9-qiOffl; 

86-^;     9O-(i03.     739;     92-OT*; 

101 -11 05;     102-929;     1O4-006: 

117-384;     120-121;    rC21-2l6 ; 

125-935  :     181-398  ;    134-55 ; 

139-357. 
St.  RepT.  27-52. 
Civ.    Proc.    14-114.    887*    18».2BB, 

245;  16-369;  18-325;  l!ft»76:  84- 

247. 
N.   Y.   Super.  4«.a58: .  C^530k 
How.  60^37:  68«8T7. 
Daly,   10-392. 
Week.   Dig.  18-695. 
N«  ¥.  AtaD.  Cm.  n^eSl:  9-379,  389. 
Slibd.  1. 

N.  Y.  112-311.     ' 

Hun,  49-64:  50-27t. 

App.  Dly.  25..M»;  44-145;  154- 

22;  127-366. 
Misc.     19-278:     27-618:     28-489; 

29-589;    69-6«.      ' 
N.    Y.    Supp.    4-74:  WUMO:  61- 

1016;   93-356;    124-916. 
St.  Rep'r.  42-11. 
Civ.   Proc.   6-157,   375; -8-139;  »- 

4S6;' 14-282;  19-116. 
Abb.  N.  C.  19-394. 
N.  Y.   Supev.  00-420:  01-126. 
How.  N.  8.  1-39;  2-334. 
Dem.  4-499. 


N.  T.  112-511. 
App.   Div.  98-28i» 
Mll^c.  29-588. 
IT.  Y.  Supp,  61-247. 
I.  N.  C.  2 


Abb 
Bia»d.  4. 

Ap^Dlv.  44-140;  7D-2;  Tl-S 

lOsc  22^^05:  29-237;  42-ia 
N.  Y.  Supp.  49-1105; 

669^;  116-161 
How.  N«  S.  1-M6. 
liiibd.  5. 

Hun.  29-658. 
ApiL   Mv. 

Misc.     12-459;    28-380;     a7'aft 

89-688. 
N.  Y.  Supp.  94-056;  Sl«21u:  «• 

220. 
St.  Rep*r.  89-184;  44-854. 
Civ.  Proc.  7««B1:  I^^IST. 
Ahk.  R  C  18-18& 
N.  Y.  Super.  49-69. 
Week.  Dig.  1T-29& 
8269. 

N.  t.  irr-t0«: 

Hqd,  46-581. 

App.  Dtr.  4S-428;  141-8891 

Jflsc.  74-526. 

N.  T.  Supp.  191-2laL 

Civ.  Proc.  15-243, 

X.  Y.  Ana.  Cas.  5-281. 
5il5d.  1* 

App.  Dtv.  25-187.  S38L 

Misc.  29-589. 

St.  Rep'r.  17-860. 

Civ.  Proc.  6-157;  9-456L 

N,  Y.  Sopec  56-429. 

Dem.  4-499. 
S«ba.  2. 

App.  DlT.  112.64& 
8270« 

N.  Y.  177-80& 

N.  Y.   Supp.  80.546L 

Cir.  Proc  15-287. 

N.  Y.  Au0^  Cas.  S-aSl. 
82T1. 

N.  Y.  92-353;  177-266;  li^ 
286. 

Hun,  27-270;  29-198:  4S-a64:4l> 
580;  73-428;  77-546. 

App.  Div.  42-428:  44*141:  S!' 
165,  212;  67-337;  74.^186;  ^' 
Geo;  78*438:  a8>.139:  11^ 
930;  llT-i29.  564;  119-$4l: 
124-686:  186-9,.  447:  141- 
837;   144-412;  14«-«2i 

Mlse.  8-572:  6«4CS:  9-98:  1^ 
79:  22-554;  23-331:  2T«4I8:a^ 
489;30-417;  42-156  ;4»-S^: 
52-632;   69-69. 

N.  T.  ««f)pL  45.Jn4^  49UIU:  »- 
140:   59-629;   66-767.   791: 


it 


1015:  68-105,  2Q6» 

77-515;    78-918;    T9-106S:  9*' 
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331;     85-1011;    00-302;     ___ 
1105;    102-276,    }>2»;    104^89«; 
ia»«8«2;    ia4*01«;    tS((-a35; 
iaHI.240:   »Sl-898:  S84-5Q. 
.  Civ.    Proc.    14-172;    16-114.    2S7; 
10-88. 
How.  N.  S.  1-146:  S-26. 

How.  eo-301. 
Abb.  N.  C.  81-484. 
N.  Y.  Super.  S^Sda:  SO^lSOk 
N.  y.  Add.  C*au  »-2ai;  0-877. 
32T2. 

N.  Y.  112-810;  17T-206. 
Hun,   20-657;   78-426;  T8-437. 

^8;  128-908;  146-634;  140- 

746. 
Misc.  0-6Q1;  1^70;  22-554;  40- 

330L 
N.  Y.  Sudd.  20-220:  44-255:  50k 

180;    61-308;    62-417;    IW- 

204. 
St.  Rep'r.  70-380. 
€1T.  Ptoc.  14-15;  15-114,  Ul. 
N.  Y.  Super.  57-154. 
N.  Y.  Ann.  Cas.  5-281 


N.  Y.  17T-2e6. 

App.  DIt.  140-746. 

N.   y.  Supp.   18^264. 

Misc.  0-691:  17-63. 

dr.  Proe.  10-76;  2».29B. 

N.  Y.  AOB.  Gm.  6*281. 
S274. 

N.  Y.  177-266, 

Misc.   46-406. 

N.  Y.  Supp.  86-82. 

N.  Y.  AiUk  CIS.  5^281. 
3275. 

N.  Y.  17t-266. 

N.  Y.  Ann.  Cas.  6-681. 
8276. 

N.    Y.    112-310;   lTV-aa6;    UOfi- 
286. 

Hun,  68-47. 

App.  Dlv.  81-24 ;  88^^266 ;  109- 
149:    1^^254.   &84. 

MiRC.  0-691.  

W.  Y.  Sudd.  62-301 ;  86-25 ;  86- 
670  ;  108-721  ;  lUO-140. 

N.  Y.  Super.  57-154. 

N.  Y.  Ann.  Caa.  5-281;  0-3001 
8277. 

N.  Y.  177-266.  ^       ^^  ^^^ 

App.     IHv.     100-149:     122-667; 
124-255»  585;  130<^69;  144- 

N.  V;    Su»p.    05-670;    107-508 ; 

100-140;   120-782. 
Civ.  Proc.  14-172. 
N.  Y.  Ann.  Cas.  5-281. 
8278. 

N.  Y.    177-266:  102-263. 
App.  DlY.  88-290. 
Misc.  0-691;  26-461. 
Civ.  Proc.   14-t5,  144. 
N.  Y.  Super.  53-444. 
N.  Y.  Ann.  Cas.  5-261. 


3270. 

X.  Y.  177*266;  10a.«68. 

App.   Div.  48-88; 

N.    Y.    Supp.   29-220; 

How.  50-432. 

N.  Y.  Ann.  Cas.  5-281. 
3280. 

N.  y.  207-28. 

App.  DtT.  168-628. 

Misc.   65-230. 
3281. 

N.    Y.    20O-57. 

N.  Y.  Strpp.  187-075. 
3282. 

N.  Y.  Supp.  137-975. 
3287. 

N.   Y.   72-487. 

Hun,  26-336;  81-600;  4»-482. 

App.  DW.  66-7. 

N.  Y.  Supp.  48-318;  72^^66. 

St.   Rep'r.  12-164. 

N.  Y.   Super.  54-451. 

N.  Y.  Aaa.  GUk  6maL 
3288. 

App.   Dlv.   126-554. 

N.  T.  Supp.  110^804. 
3287. 

App.   Dlv.   134-554. 
3206. 


862,  590 -145-674. 
Ml8C.  0-101:  23-561:  24-868;  86* 

841;    60-76:    7<K^3& 
N.  Y.  SupD.  52-792:  53-604:  56- 

132;     1^552:     84-^10:     88-ri«: 

00-710;    116-723,    827;    127- 

905. 
Abb.  N.  C.  2»*134:  20^149. 
N.  Y.  Ann.  Cat.  4-48,  n. 


N.  Y.  102-298. 
Hun.  60-319. 
App.   Dftv.  07-tt6. 
Misc.  14-229;  22-637;  25-06: 
392;   52-11. 

N.  Y.  Supp.  31-141:  54-693;  «>- 
M6,  7ffi;  88-»»;  80-503;  106- 
296. 

Civ.  Proc.  28-287. 

How.  61-103. 
3208. 
Snbd.   2. 

Misc.  57-211. 

N.  Y.  Supp.  107-727. 
8200. 

N.   Y.   Suppw  117-446. 
8801. 

N.  Y.  207-29. 

App.  Dlv.   152-623. 

Hun.  73-379. 

Misc.  .10-635;  50^270;  67-676; 
74-474. 

N.  Y.    Supp.    132-870;  137-406. 

N.  Y.   Super.  47-524. 

Weelc.  Dig.  16u^(»k 


r 
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J 


3804. 

App.   Dlr.  12-141,  144;  152-623. 

N.   Y.  Supp.  137-496. 
3806n. 

N.   Y.   Supp.    139-329. 
3307. 

Hun.   60-124. 


App.    Div.    134-34. 
Misc. 


396w 


25-96;  40-388;  43Hi35;  45- 


N.    Y.   Supp.  58-722;   81-82;  89- 
178,    593;    90-398. 

How.   00-76;  04-103;  07-116. 

Uedf.  4-820. 
Snbd.  1. 

App.  Dlv.  41-387. 
Svbd.  2. 

N.  Y.  68-585;  74-58. 

Hun,  9-206;  27-230;  31-611;  84- 
469;  36-47. 

▲pp.  Dly.  48-518;  80-878. 

Misc.   19-52. 

N.  Y.  Supp.  58-722;  62-916. 

Abb.  N.  C.  19-385. 

How.  66-64. 

N.  Y.  Ann.  Cae.  1-405. 

Week.  Dig.  20-122. 
8abd.  4. 

App.  Dlv.  57-98. 
N.  Y.  Sapp.  68-28. 
8vbd.  6. 

App.  Dlv.  97-119. 
N.  Y.  Supp.  49-1062. 
Snbd.  7. 

N.    Y.    56-279;    58-106;    87-266; 

88-429;    90-521;    95-461;    102- 

299;  128-519. 
App.  Dlv.  43-88. 
Misc.  22-638;  52-12. 
N.     Y.     Supp.     49-1062;     59-366; 

102-296. 
Civ.    Proc.    4-268;    6-290;    10^.82 

13-204;  30-184. 
Svbd.  9. 

Hun,  20-361;  82-632;  46-438. 
9Hbd.  11. 

N.   Y.   102-298. 

App.   Dlv.  48-88;  97-U9. 

N.   Y.   Supp.   49-1062;  69-360. 

Civ.  Proc.  80-184. 
Snbd.  21. 

App.  Dlv.  45-52. 

N.  Y.  Supp.  00-1122. 

N.   Y.   Supp. 

Civ.   Proc.  1-407. 

How.  01-108. 
8308. 

Misc.  26-96;  46-697. 
3309. 

Misc.  33-364. 
3311. 

Anp.    Dlv.   121-251: 

Ml8C    20-283;    62-638;    79-416. 

N.  Y.   Supp.   110-7;   129-500. 

Dalj,  8-356. 
8312. 

App.  DiT.  146-12. 


3818. 

Hun,  61-84. 

App    Dlv.  67-100;  127-409. 
8814  ^-   ^"PP'  •^-^S;    111.-66& 

Hun,  61-84. 
8816. 

Hun,  61-84. 
8817. 

Mfsc.  82-330;  62-305. 

^*114-763^^'    ««-679;    1O7-620; 
8818. 

Hun,   86-572. 

App.  Div.   184-145;   13»-696 

•Misc.   19-281,  379;   es!^.    i 
570. 

N     Y.     Supp.    83-907:     117-374. 
8319.  *'    l»l-112l;    UmIIm: 

N.  Y.  85-506. 
8820. 

N.   Y.    101-478 ;   188-301  :    190- 

107.  • 

Hun,  46-808. 

«9;    108-522;    194-140:     iiJT 

900;    114-567;    124-79S;     ia2- 
^802;    188-486. 
MlBC.  60-50;  67-28. 
N.   Y.   Sopp.   62-877;  69-83;   8^ 

863;  9$.327;  98-15;    10».217: 
^^112-763;    117-587;    MS-71. 

App.  Div.  189-169. 
3822. 

N.  Y.  Ann.  Cas.  7-183. 


Snbd.  1. 

Civ.  Proc.  8-627. 
8824. 

Misc.  16-48B. 

Civ.   Proc.  8-82S. 
3828. 

Hun,  90-136. 

App.  Div.  82-275;  44-17. 

Misc.  16-433. 

N.  Y.  Supp.  35-624;  62-080: 
1018. 

Civ.  Proc.  9-137. 

Abb.  N.  C.  10-458. 

N.  Y.  Ann.  Cas.  7-188. 
3329. 

App.  Div.  82-275;  44-17. 

N.  Y.  Ann.   Caa.  7-184. 
8830. 

App.  Div.  87-30;  146-18. 
8881. 

N.  Y.  90-521. 

Hun,   17-520. 

App.  Div.  114-668. 

Week.  Dig.  18-58. 
3332. 


App.  Div.  162-628. 

Misc. 


1180J 


32-334. 
N.  Y.  Supp.  187-496. 


NOTES. 


N.  T.  96-986:  1A5-4M:  t7S*14e: 
177-310 ;  ^81-39ir 

Hun,  61-366;  64-92;  70-107; 
76-74;   88-424:   85-590> 

App.  DIv.  2-412;  22-178.  287; 
32-7;  42-611;  55-249;  67- 
317  ;  109-197  ;  114-704  ;  117- 
304;  119-508:  126-74,  78; 
128-455;  137-332;   138-286. 

Ml8c.  18-241;  25-280;  36-745; 
47-84;  48-607;  49-607:  55- 
240;  61-374;  68-524;  70-510. 

N.  Y.  Supp.  47-883,  1028;  55- 
735;  81-452;  89-347;  166-8; 
116-406;    122-1068;    124-839. 

St.    Rep'r.   14-168. 

Civ.  Proc.  19-420. 

N.  ¥.  Ann.  Oas.  2-53. 
8884. 

N.  Y.  96-32;  98-336;  155-404; 
158-129;  177-310;  181-391; 
197-48, 

Hun,  61-366;  64-92;  69-276; 
79-107;   76-74;   88-424. 

App.  DIv.  2-412;  20-272;  22« 
127,  178,  287;  33-7;  37-30;  89- 
92:  42-611;  55-^40;  59-37; 
67-817:  94-145:  109-197;  114- 
704;  117-304:  126-74.  78;  181- 
95;  133-209;  136-301;  137- 
832;  138-286. 

Misc.  18-241;  22-490:  25-280; 
29-589;  36-745;  47^-84,  524; 
48-607;   49-607;    55-249:    61- 

•    874;   67-518;   68-624;   70-610. 

N.    Y.    Supp.    46-1070;    48-883, 
1028;  62^-618;   55-735:   69-179 
89-347;  96-1009:  105-8;  115- 
496;  122-1063;  128-268;  124- 

CIt.   Proc.   19-7,  420. 

Abb.  N.  C.  29^198. 
8335. 

N.  Y.   186-296. 

N.    Y.    Supp.    120-1044. 
8386. 

N.  Y.  186-296. 

N.    Y.    Supp.    120-1044. 
8887. 

Misc.  84-27. 

N.    Y.    Supp.    120-1044. 
8338. 

Hun,  81-864. 

N.  Y.  Ann.  Cas.  1-19. 

Law  Ball.  5-6. 
3889. 

N.  Y.  169-118,  218. 

Hnn,  61-468. 

App.  rnv.  11-49;  86-74;  127- 
160;  184-470;  141-888. 

Misc.  8-487;  16-624;  17-104;  41- 
616:  57-(348;  60-^78. 

N.  Y.  Supp.  34-891;  108-697; 
111-354;  119-847;  125-1087. 
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Civ.  Ptoc.  15-260. 

Abb.  N.  C.  81-434. 
8341. 

N.   Y.  92-684. 
8842. 

N.  Y.  125-200. 

Misc.  9-38;  49-417. 

N.  Y.  Supp.  60-767 ;  99-826. 

•Abb.  N.  O.  81-320. 
8843. 

N.  *  Y.    197-58. 

App.    DIv.    98-257;    134-34. 

-Misc.  40-506;  43-249.  329:  44- 
452;  45-209;  46-152;  69-489; 
71-200. 

N.    Y.    Supp.   53-68:   81-82;   88- 
185;     00-1S6;     99^-1101;     lOO- 
1024;  105-8.  846;  126-130. 
Snbd.  2. 

N.    Y.   83-174;   90-402;    148-695. 
Hun,     25-588;     39-629;     41-533; 

61-197. 
App.    DIv.    19-27;    38-296;    40- 

407;     68-304;     59-191;     65-21; 

69-61 ;  12O-807  ;  144-254. 
Misc.     22-706;     29-286;     35-315, 

332 ;  36-127  ;  47-34,  473. 
N.  Y.  Supp.  50-49;  128-1069. 
St.   Rep'r.  51-861. 
Civ.    Proc.    7-830;    10-170;    15- 

434. 
Abb.'N.  C.  29-181. 
How.  66-102:  67-871. 
How.  N.  S.  2-151. 
Dem.  2-897. 
N.  Y.  Cr.  Rep.  8-211, 
N.  Y.  Ann.  Cat.  2-88. 
Snbd.  8. 
Hun,  57-66. 
App.  Div.  146-240. 
flnbd.  5. 
N.  Y.  114-581. 
App.  Div.  144-552. 
Misc.  6-51. 
Snbd.  6. 

N.  Y.  149-374, 
Svbd.  9. 
N.    Y.    112-559;    116-687;    169- 

635;  194-322;  201-218. 
App.  Div.  1-404;  16-441;  41-534; 

55-368:     57-472:     63-61;     65- 

20:    86-196;     86-516;     101- 

698;     104-25;     118-835;     114- 

97;   117-152. 
Misc.   23-723;   30-689;   85-413; 

54-117. 
N.  Y.  Supp.  71-348 ;  72-505 ;  92- 

29;  93-285;   99-669;   102-360; 

128-247;   130-839. 
St.    Rep'r.    29-319:    34-775;    35- 

542;  48-151:  67-501. 
Abb.  N.  C.  24-304;  30-86. 
N.  Y.  Super.  52-301. 


NOTES. 


8«b€L  10. 

Hud.  25-396;  86-3;  43*332;  47-^ 

238;  51-93;  61-573;  62-302. 
Add.   DIv.  5-583;  80-466;  60-77; 

ffiB-185;       85-195;       O8-409; 
K  104-564;    114-97;    115-607. 

Misc.     30-689;    83-758;     34-526. 

785  •  T4— 226. 
;    j  N.  Y.  Supp.  6T-966;  68-682,  908; 

70-036. 
St.  Rep*r.  42-196. 
Civ.    Proc.    8-261;    11-351;    14« 

249. 
8ab4«  11. 
N.  Y.  50-647. 
Hun.  67-204. 
App.  Diy.  86-95;  101-290;  188- 

713* 
Misc.*  7-126. 
N.    Y.    Bupp.    88-507;    81-740; 

123-762. 
St.  Rep'r.  51-520.  774. 
Subd.  12. 

N  Y.  80-521;  128-210. 

App.   DlY.   80-378;   148-548. 

Misc.  24-512;  27-508.  5ia 

N.  Y.  Supp.  53-884,  980;  58-316^ 

336;    87-131;    113-809;    133- 

1066. 

Civ.  Proc.  28-188. 

N.  Y.  Ann.  Cas.  6-170. 
Svbd.  18. 

Him,  28-870. 

St.  Rep'r.  1-528. 
Svbd.  18. 

N.   Y.   101-440;   141-485. 

Hun.  28-865;  56-607:  62-309;  73- 
136. 

App.    Dlv.    20-167;    44-146;    54- 
^9;  148-494. 

N.  Y.  Supp.  4-433. 

St.   Rep'r.   17-384;  46-185,  875. 

Civ.   Proc.  11-63;  15-254. 

Abb.  N.  C.  28-429. 

How.  N.  S.  2-45. 
Slibd.  20. 

N.    Y.    86-358;   88-626:    112-369; 
154-607;    168-114;    186-400. 

Hun.  41-9;  42-164.  608;  44-200} 

70-107. 
App.    DlY.    108-219,    687;    128- 

764. 
Misc.   12-120;  22-490. 
N.  Y.  Supp.  85-684. 

St.    Rep'r.    18-799;   84-493;    53- 

541. 
Civ.  Proc.  11-370. 
Daly,  10-71. 
8844. 

Misc.  16-618. 
8845. 

N.  Y.  101-207. 

App.     Div.     111-584;     11»-126; 
140-620. 


Misc.   16-568:  lT-571:   — -«-. 
K  Y.  Supp.  88-486  ;  lL85-2iei 
3847. 

Hun,   48-157;   64-613:    »6-51 
App.    Dlv.    16-618;    e8-^875;  TS- 

573;    131-173. 
Misc.  85-131 ;  4«-342.   575 :  M- 
517;  56-649:  Ta-378  :  78-382. 
N.  Y.  Supp.  74-189;  S7-.d«5:  »■ 
332.    448;    107-800;     llO-SSi 
967. 
St.  Rep'r.  18-45. 
ClT.  Proc.  14-692;  lft-484. 
Subd.  1. 

Deni.  3-869. 
Svbd*  8. 

Hun.  46-822. 

Misc.  27-540;  51-575. 

N.  Y.  Supp.  101-88. 

Civ.  Proc.  5-452. 

Dem.  2-644;  3-359. 
Subd.  4. 

N.  Y.  182-415. 

Hun.  25-185;  81-515:  S4-179:  46- 
822;  81-388:  86-55. 

App.  DlT.  61-450;  117-35!; 
138-741. 

Misc.  6-515;  7-321.  561;  »-T2:  !•- 
296;  26-299.  460;  84-405:  61- 
575;  58-197;  58-56;  62-4$l: 
68-335;  78-146;  78-^62. 

N.  Y.  Supp.  80-884;  68-646;  78- 
679;  81-36;  101-39;  102-42T: 
114-898;  115-64;  124-504: 
125-624;  127-227;  180-903: 
137-929;  188-894. 

St.  Bep'r.  17-853:  4r-481.  44(1 

Civ.   Proc.  6-452. 

Abb.  N.  C.  20-297. 

N.  Y.   Super.  48-96. 

Dem.  2-492.  644w 

Week.  Dig.  17-208. 

N.  Y.  Ann.  Cas.  8-318. 
Subd.  5. 

App.  Div.   117-352. 

N.  Y.  Supp.  102-427. 
Subd.  6b 

N.  Y.  135-634. 

Hun,   54-613;  68-447:  81-888. 

App,  DiT.  25-462:  51-543:  68- 
376;   128-764;  134-576. 

Misc.  12-44,  113;  18-241:  16-521: 

18-598;    24-287;    28-242;    SO- 

171;     84-405;    68-155;    69- 

335;   78-362. 
N.  Y.  SuDp.  12-512:  a»-884:  58- 

1073;  64-333;  65-250;  68-646; 

125-624;  130-303;  133-447.^ 
St.    Rep*r.    17-858:    47-481:    62- 

688. 
Civ.  Proc.  5-451;  80-242. 
Abb.    N.    C.    18-428:  22-62;  28- 

132;  80-407. 
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100;  119-354;  144.735. 
Misc.  97-607;  70-572. 
N.  Y.  Supp.  47-230 ;  120-828. 
8370. 

N.  Y.  133-274;  184-350. 
Hun.   66-300;   76-80;   78-438. 
App.  DIv.  8-477;   103-106;   111- 

068;    120-723. 
Misc.     12-462;     14-193;    38-587; 

43-305. 
N.  Y.  Supp.  77-1074;  88-825. 
8880. 

App.  DlY.  21-188;  1O8-106;  111- 

688.    602;    129-723;    149-411; 

151-408.  459. 
Misc.  38-587;  61-334;  62-508. 
N.    Y.    Supp.    47-509 ;    77-1074 ; 

97-853  ;     100-388  ;     116-897  ; 

136-919.    954. 
3381. 

Misc.  47-411. 
App.  Div.  108-106. 
N.  Y.  Bupp.  94-561. 


11800 


3382. 

Hun,  73-424. 
App.  DIv.  G-574  :  2S-24  :  60-576  ; 

103-106;    111-690;    144-735; 

161-400. 
Misc.    16-151;    68-163;    62-508: 

70-509. 
N.     Y.     Supp.     92-960;      97-853; 

127-777;  128-138;  136-954. 

3aH3. 

N.    Y.    133-275;    148-112. 

Hun.  86-450. 

App.     Div.     102-185;     1O8-106: 

120-854. 
Misc.  28-105. 
N.  Y.  Supp.  69-775. 
S3S4. 

X.    Y.    141-535;   166-264. 
App.    Div.    67-362;    88-138;    84- 
26;    86-207.     289:    86-210;    90- 

266;    96-127:    1O8-106 ;    124- 

125;  161-409.  450. 
Misc.  41-509;  44-270. 
N.    Y.    Supp.    80-908:    108-696; 

109-494;  13O-1005. 


r 


*•■ 


INDEX 


r 


^ 


INDEX. 

[Refere]ic:e8  are  to  sections.]     * 


NoTB. —  The  index  has  not  been  changed  to  conform  to  material  taken 
out  of  the  code  and  placed  in  the  consolidated  laws  but  only  to  conform 
to   material   otherwise   added,   amended  or  repealed  by  the  laws  of   1909. 

of  tpousc,  ground  for  separation   1782 

of  action,  by  failure  to  file  summons  and  ptaadbift.  •• fit4 

oi  part  of  plaintiff's  claim  in  replevin 1719 

of   condemnation  proceeding    8874 


ii^lMftteflaent  and  ReTlTal. 

I.   AlATBMBMT. 

Special  provisions,  not  a0«cted  • •• 763 

not  canted  by  vacancy  in  oftcc  of  judgt •••...* 86 

.  not  caused  by  failure  or  adjournment  of  court 44 

docs  not  occur,  if  cause  survives 755 

when  part  of  cause  survives   , ...*«..  768 

cause  of  action  in  replevin  survives ..•«.  1736 

no  abatement  by  death  after  verdict 764 

verdict  after  death  of  party  is  void 765 

on  reversal  on  law,  action  for  wrong  not  abated  by  death . . .  764 

■accessor  of  officer,  receiver  or  trustee  may  continue 766 

on  death  or  removal  of  officer  of  Unincorporated  association.  1920 

not  effected  by  change  of  name 2416 

order  that  action  abate  for  death  of  party 761 

action  for  seduction  survives  to  mother  on  death  of  father..  764 

IX.  Revival. 

time  to  continue  not  to  be  ayitended .-  784 

on  transfer  of  interest    766 

on  devolution  of  liability 769 

on  death  of  sole  party  767 

on  death  of  party  jointly  liable 758 

by  or  against  survivors  758 

when  part  of  cause  survives 759 

substitution  of  successor  of  officer,  receiver  or  trustee 766 

continuance  against  successor  of  executor , 1828 

on  death  or  removal  of  officer  of  unincorporated  association.  1920 

of  action  of  ejectment   1521-1528 

on  death  of  party  to  partition < 1588 

proceedings  to  bring  in  parties..., 760 

appointment  of  administrator  for  intestate  defendant 2660 

oJF  accounting  In  surrogate's  court  on  deatJi  of  aceounting 

pwty. 9606 

use  of,  in  pleadings,  etc » SS 

privata  atttlngs  of  court  in..... .•.•••••••••••.«..•  B 

A%a««a41mff  Debtors* 

ttdtt  of  arrest a«»,  860.  28M 

warrant  of  attaehAent  againtt iMl 

.    ,     .  iiaa 
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Sce»  also,  "  Non-Rbsidkmts.". 

dentation  of  pdrton  to  reeeivo  stUBinoBt.  • ^ 

publication  of  summons  against  419^  ^ 

warrant   of  attachment    ^ 

in  justice's  court ^ 2861 

I  effect  of  absence  on  limitation  of  actions...., 391,  tij 

j  presumption  of  death  from  absence J|^ 

!  administration  of  estate  of J^ 

provision  for  family  JJ^ 

revocation  of  administration  on  ^return 

absent  witnesses  to  will  on  probate 

proof  of  signature  of  absent  witness  to  will 


Abstvsiot  Coaa9«Bl«iw 

See  "  TiTLx  Inbusancs  CbMFANna." 

▲osidemiea. 

not  subject  to  judicial  supervision ^ 

not  subiect  to  action  to  dissoIVe  or  annul  corporation uw 

«36oei>tea  from  provision»  for  volvfftary  dissolution 2^ 

teachers  exempt  from  jury  service 1060.  1081. 11^ 

proof  of  exemption 1063i  119 

Books  of  acQount,  see  "  Books.** 

I.  AcTTovs  on  accovitts. 

when  cause  of  action  accrues t ^ 

how  account  pleadea , ^ 

copy  to  be  served  on  demand ^ 

when  to  be  verified   t S 

order  for  delivery  of  further  account • ^ 

reference  of  actions  involving  long  account VBi 

In  fusticts'  courts. 

actions  on  , « *  * "  SS 

juris4ictiQn  limited  .  ^ 

pleading ^ 

compelling  party  to  exhibit  . . » ^ 

discontinuance  when  accounts  exoted  $400 •  •  •  •  •  ^* 

II.  AcCOUXTUI«t  IX   ACTIOVf. 

on  demand  of  snrtty  oa  iindcrtalting  « ^ 

compxlsofy  Tefcnnce  to  take  account   J^ 

In  action  to  dissolve  corporation 1^ 

under  judgment  annulling  corporation  ^^i 

by  receiver  .  . » r  • •** 

action  ly  «ttorney«geiiieral  to  compel  oofpofate  officers  to  sc- 

count.  ;  .   ..-; 1781,  n» 

continuance  of  partnership  business  during  action  for  acconnt- 

ing.  .' l"' 

in.  Accountings  in  sopkxiii  coust. 

periodical  accotints  of  proceeds  of  realty  of  tnfaiits  or  tncen* 
petents ^ 

1.  Byeommitues  of  incompetent  persons, 

annual  account »«•«••««•« ••••i*««*  jS5 

•  annual  examination  of  account •  ™ 


Removal  of  tommittrt  for ,  ne^dect  to  fite S 

int^rmediMe  judicial  accounting gS 

•rder  that  committee  ftle  account  or  supply  defideacy.**  *" 
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%.ooo«Mts  and  Aeeomttlns  —  Continued. 

IV.    ACCOUMTIMGt   IN    SUSXOGATBS'    COURTS. 

••  intemiediatc   account "    defined    2514 

"judicial  settlement"  defined   2514 

jurisdiction    of    surrogate    *4^* 

of  relatives  acting  as  guardians  ia  socage Mri 

reference  to  examine  and  settle 2546 

TCriTal  and  continuance  on  death  of  accounting  party 2006 

decree  to  contain    summary 2551 

additional  allowance  for  costs 2562 

compulsory  on  sale  of  realty  to  pay  decedent's  debts 2726 

1.  By  9X€eutors  mid  administrators. 

by  executors  of  deceased  executor  2606 

on  application  to  revoke  letters    2889,  2680 

successor  may  compel,  on  revocation  of  letters  2605 

Toluntary  intermediate  accounting 2725 

when  judicial  settlement  may  be  required 2725,  2726 

compulsory  of  temporary  administrator 2726 

who  may  petition  for  2727 

dutton  .    .    2727 

order  to  account  2727 

attachment  for  disobeying  order   2727 

revocation  of  letters  tor  failure  to  account 2727 

default  on  citation  to  account   2691 

bringing  in  parties 27^ 

voluntary  petition  for 2728 

citation  on  voluntary  petition • .  9J28 

creditors,  etc.,  may  appear   2728 

voluntary  on  revocation  of  letters £^ 

consolidation  of  voluntary  and  compulsory  accountings.  •  2727 

affidavit  and  vouchers 2729 

examination  of  accounting  party  2729 

order   to   file  account 2729 

increase  and  decrease  to  be  accounted  for 2729 

commissions  of  executor  or  administrator 2780 

determination  of  claims   2731 

executor,  etc.,  mzy  prove  claim  against  decedent  on. 27S1 

order  of  distribution  of  intestate  estates 2732 

effect  of  judicial  settlement   2742 

decree  for  payment  and  distribution 2743 

relief  in  decree  for  neglect  to  set  apart  exempt  property.  2724 

2k  By  gwHtral  guardians. 

by  executor  of  deceased  guardian  2606 

by  relatives  acting  as  guardians  in  socage 2472 

on  application  of   guardian    2835 

compulsory  on  petition  of  successor    2t!05 

order  on  petition  of  guardian  for  revocation  of  letters. .  2836 

on  petition  of  ward  or  new  guardian 2837 

annual  inventory  and  account 2842 

affidavit  *^r  inventory  and  account 2848 

annual  examination  of  accounts 2844 

order  to  file  account   2845 

order  to  supply  defects   2845 

removal  for  disobedience  to  order  to  file  account 2845 

petition  for  compulsory  accounting 2847 

Toluntary  petition  by  guardian   2849 

citation  and  order  to  account 2850 

petition  for  compulsory  accounting  by  guardian  of  person.  2848 

procedure  same  as  in  accountings  by  executors 2850 

8l  Guardians  appointed  by  wiH  or  desd. 

intermediate  account  .  . 2856 

order  to  file  annual  account 2866 

affidavit  to  account 2855 

2855 
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Aecouiits  and  Acconn|4>|l^  —  Go^tlniifid. 

IV.  Accountings  in  surrogates*  courts  —  Continued. ' 

3.  Guardians  appointed  by  will  or  deed  —  Contiotitd. 

compulsory  accountings 

procedure 

effect  of  decree    • •••.  28S^ 
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4,  By  testamentary  trustees. 

by  executor  of  deceased  trustee 

voluntary  annual  accounting   

intermediate  4Cco^ntiog 

decree  on  voluntary  intermediate  sccountinff 

compulsory  intermediate  ^ccoMntin^ 

compulsory  judicial  settlement    280? 

who  may  apply  for  compulsory  accoutitlng 2806 

citation  on  compulsory  accounting   • 2808 

order  that  trustee  account 2809 

petition  for  voluntary  juaicial  aettlei^cat 2S1D 

citation  on  voluntary  petition   2S10 

any  person  interested  may  appe^    2Sld 

examination  of  accounting  pArty   2T29.  2830 

affidavit'  to  account ;  vouchers  .'. 2729,  2816 

commissions  for  services 2730,  281i 

determination  of  claim  of  trustee   2731,  281i 

decree  for  payment  and  distrioution 2S11 

effect'  of  decree  settling  account 2713 

on  resignation  of  trust 2814 

V*  Accounts  of  public  oFPicsas. 

of  moneys  paid  into  court «  i 75i^7jj 

derk  of  court  of  appeiils   ** *~^ 

salaried  county  clerks  and  registers C* 

clerk  of  city  court  of  New  York •• 

of  district  attorney  to  county  court • 1868 

^elcno'vrledsment. 

of  indebtedness  to  bar  limitation 376, 

justices  of  New  York  city  court  may  take 

instruments,  when  acknowledged,  admissible  in  evidence..  936,  987 

acknowledgment  not  conclusive "  ". ^^ 

proof  by  interested  or  incompetent  witness  not  suf&cient 9M 

wills  acknowledged  or  proved  not  admissible  in  eviqence 837 

of  bonds  and  undertakings 816 

in   surrograte's   court    • 2S00 

satisfaction  of  judnnent  to  be  acknowledged 1260 

assignor  to  acknowledge  assi^^nment  of  judgment 1288 

of  agreed  statement  on  submission  of  controversy 1279 

fees   for   taking    < 9*t*t ••.•t«»».««. 


Action  to  Recover  Chattel*. 

Sep  "  Replevin." 

Action  to  Recover  Resil  Propertx* 

$p?  "  Ejectment." 

Actions. 

I.  In    QBNUtAI^ 

defined •• ••• 

divided  into  civil  and  criminal 

*! criminal  action  "  defined 8336 

?' civil  action"  defined ; 

^'  action  "  refers  to  civil  actions I 

only  one  form  of  civil  action •••«.•••.. 
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INDBX. 


Aot±9nm  —  ContlnneA. 

I.  In  general  —  Cont)At)ffl. 


special  procccdipgs  inre^  for  pHfpdsfs  s>,i  st%t^\t  of  limitations.    414 
II.  Cavacitt  to  stib.    See  ^-  Paktim.'* 

III.    COMM|t)^C^||f|fT. 

commenced  by  service  of  summqns 416 

for  purposes  of  statute  of  limitations 898-400 

what  deemed  commencement fi**** <9349 

IV.  Jqxkq9%  ok  causes.    See  **  Pleaumo." 
V.  Consolidation  of  actions.     See  "  Co:i$pLmATXQ)f. 

VI.  Sevbeance.     See  "  Seveeancb  o^  Actions. 


»f 
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VII.    AMCILLAEY   to  OTRBE  actions   and  SBMSpiES. 

for  discovery  abpHab^d    •  • ^^^^ 

by  sheriff  in  aid  of  attachment 665 

by  plaintiff  In  aid  of  att^ch^e^t 677 

Vin.  Foe  official  acts  and  omissions*. 

by  claimant  aeaii^st  sheriff  for  talfing  chattel  in  replevin 1710 

*          Egainst  constaDle  for  laifure  tq  return  execu^ioQ 9039 

against  constable  Tor  ^qnjpy  cqilectea  on  (ixecMttqn 3041 

kgainst  municipal  officers  tor  puolic  tunas.' 1026 

by  taxpayer  to  redress  municipal  wrong .,,..,,,•  t » •  ^^ 

IX.  On  bonds  and  undertakings. 

by  party  on  bond  to  people  or  public  officer. ^4 

on   penal  bonds    1918 

on  undertaking  on  appeal 190$!;  2575 

from  surrcwate  s  court  > 2581 

on  security  to  refund  proceeds  of  sale  in  partition 1586  , 

on  undertaking  on   injunction    6U  ' 

on  bond  for  jail  liberties 160-171 

against  ball  for  discharge  from  arrest   59^  507 

ot)  botid  of  ex^Mtor,  administrator  of  guardian tiOOm,  2609 

X.  Actions  authoetzed  by  code. 

1.  For  torts. 

for  vexatious  suit  in  name  of  fictitious  party ; .  1900 

for  unauthorized  and  vexatious  fyit  in  name  of  another.  1000 

for  causing  death  b^  qe^lfgence 1902-1906 

damages  for  arrest  in  violation  of  witness*  privilege 863 

for  levy  on  exempt  property   1694 

for  damages  and  penalty  for  disobeying  subocena 853 

payment  of  fine  on  contempt  imposed  as  indemnity  to  ag- 
grieved party  bars  action  for  damages 2284 

2.  On  contractual  and  quasi-conftftftiMl  Ka^lfv^tff. 

on  judgments 1918 

to  charge  joint  debtors  not  served  in  previous  suit 1987 

by  trustee  against  beneficiary  for  costs,  «tc. •..••••..•... Ittft 

by  suretjr  against  principal   fof  pQstq,  e(c 1916 

on  securities  representing  court  funds 1  749 

to  determine  claim  of  dower , ^^T 

for  instalments  of  dower  after  admeasurement 1914 

to  sell  lands  for  non-payment  of  dovw .«•.*......  1614 

against  persons  holding  ovpx .«•..•..  1664 

by  evicted  purchaser  at  sale  on  execution ».... 1479 

liar 


-      INDBX. 
AetloBP  —  Contlii«c4U 

X.   ACTIOWS  AUTHOHZED   BY    CODE  —  CoiltiniMd. 

2.  On  cotitractuol  and  quasi-eontractnal 

against  purchaser  from  defendant  in  ejectment. 

on  rcveroal,  by  person  evicted  by  8umniM7  proc  _ 

by  person  evicted  during  life  of  Ufe-tenant *»« 

to    compel    conveyance    by    infant    or    incompetent     per- 
son      2345-2MT 

by  heir  for  reimbursement  after  sale  of  realty   for   d^its.  2«'l 
against  revoking  party  for  costs  of  arbitration S^ 

Adjoarnment. 

on   Saturday  to  be  to  day  other  than  Sunday ^ 

trial    of   causes   at   adjourned   term 34 

of  term  of  court  in  absence  of  judge ..•.• S 

of  term  to  day  certain  by  direction  of  judge • ^ 

of  actual  session  to  another  place i.... ^ 

of  trial  of  action  to  another  place 41 

not  to  cause  abatement 44 

trial  commenced  may  be  continued  beyond  term ^ 

of  court  of  appeals   197 

power  of  referee  to  adjourn  hearing lOlS 

of  application  for  discharge  from  imprisonment 2289 

hearing  on  arbitration SMS 

in  surrogate's  court SIS 

in  justice's  court 2969-2N8 

of  marine  causes  in  New  York  city  court 3186 

Admlnlstrsitor*. 

See  "  ExEcuTOKS  and  Aomznistbatoes." 

Admirsiltr. 

See,  also,  "  Maexne  Causes;  '*  "  Vessels." 
New  York  city  court  has  no  admiralty  jurisdiction IIT 

Admissions. 

of  service  of   summons 411 

by  failure  to  deny SZ2 

demand  for  admission  of  genuineness  of  document T35 

costs  of  proving  document  after  demand  for  admissfon 735 

by  members  of  corporations  


Ad  4|,uod  Damnnm. 

writ  of  assessment  of  damages  substituted  for .«  IflU 

See  "  Assessment  op  Damages." 

Adnlterr* 

See  "  DivoECE." 

AdTsmeemeBts. 

to  be  included  in  distribution 2783 

what  deemed   in   advancement   • •••••..  2711 


Adv^rae  Possession. 

See  "  Limitation  of  Actions." 

Ad  Tert  is  em  ents. 

See  "  PuBLiCATion." 
fees  of  printers •. 
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defined    ; . .  d343 

who  majr  take 842-844 

without  the  state 844 

compelling  party  to  make  deposition  865 

want  of  title,  etc.,  to  be  disregarded 7Zb 

▼erification  of  pleading  by   626 

form  of  Yerification  of  pleading 628 

to  procure  order  of  arrest   657 

verified  answer  as,  on  motion  to  vacate  injunction 630 

of  service  of  notice  as  presumptive  evidence 927 

for  order  to  show  cause   780 

to  be  served  with  order  extending  time 782 

to  be  served  with  order  to  show  cause 782 

of  surety  to  undertaking 812 

of  non-receipt  of  notice  of  protest  of  bill  or  note 028 

of  printer  to  publication  of  notice   926 

of  merits  not  required,  when  answer  verified 980 

to  account  of  executors,  administrators,  etc 2729 

to  inventory  and  account  of  general  guardian 2843 

on  application  for  warrant  of  attachment  in  justice's  court. . . .  2906 

on  requisition  in  replevin  in  justice's  court 2920 

admissibility  of  tx  parte  affidavit  in  justice's  court 3004 

to  be  filed  when  used  in  justice's  court 3141 


limitation  of  action  by  principal  against  agent  for  damages. . . .     407 

limitation  of  action  for  money,  etc.,  received  by  agent 410 

order   of  arrest    for   misappropriating   funds   or   property 549 

I  ^  in   justice's   court 281.5 

verification  of  pleadings   by 525 

Affrlcultnrnl   Lavr. 

joinder  of  causes  of  action  for  penalties  under 484 

Albany,   City  of. 

recorder  to  prepare  trial  jury  list 1041 

AJbany^    City    Court    of. 

is  a  court  of  record 2 

special  statutory  provisions  not  affected 3214 

civil     jurisdiction 32211 

jurisdiction  of  actions  for  penalties 3223 

may  enter  judgment  by  confession « 3224 

jurisdiction    of   summary   proceedings    to  recover   posession   of 

real    property 2234 

who   mav   serve   summons 320S 

proof  of  service  of  summons 3208 

service  of  complaint   with   summons 3207,  3208 

action  commenced  by  service  of  summons 320t) 

security    for    costs 8288-327'> 

answer  raisin"'  title  to  real  property 3212 

arrest,  attachment  and  replevin  in 3210,  3211 

docketing     jud^ents 322.'> 

execution    on    judgments 3225 

appeal  ti  rountv  court 32W 

section  3301  relating  to  clerk's  fees  not  applicable 3302 

Albany,  Connfy  of. 

jail    liberties    for 145 

drawing  of  grand  jurors  in 1041 

pansis  of  trial  jurors  in 1058 

stenographer  of  surrogate's  cotrrt 2513 

of   county   court 861 

Albany,   Jnntlce'M   Court  of. 

name  changed  to  "  City  Court  of  Albany,"  L.  1884,  chap.  122. 
See  "Albany,  City  Court  of." 
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Allen*. 

rfe«r  Ydrft  dtt  totiH  cfttlilot  iMturftlike Sll 

Js^blHtv  diiritlg  ^At  ejtcepted  frotxi  dUtate  df  Untltfttidiis iOi 

hot  ehtftled  to  jury  of  part  aliens USd 

hod-residents  cannot  act  as  execiitoi-s    2S12 

non-residents  incompetent  to  act  as  aamirtistratorl 

clerk's  fees  on  naturalization .•••• 


£ 


S*e  "  DtVOSCK;  "  "  StPAAAttON.' 


• 


AlmsttbilAM. 

keeper  exempt   from  jury  aenriee UM 

▲meft'dttelti. 

by  .inserting  defendant's  true  nMue 451 

to  bring  in  parties 452 

on  death  or  transfer  of  interest 76D 

of  cQUf se SIS 

for  delay ^ 513 

service  of  amended  pleadings 543.     79^ 

of  pleading:  on  variance  from  proof 589,     941 

leave  td  imtrtd  oh  dfeciilon  of  demuri'er 497 

service  of  attlenaed  complaint  to  sustain  order  of  arrest 558 

to  curb  dfefebts,  irregularities,  etc 722 

power  to  amend  process,  pleadings,  etc 733 

to  conform  proceedings  to  statute 731 

action  may  retain  place  on  calendar 7S3 

to  correct  mistakes,  etc..  in  condemnation  proceedings.  T22-730.  336^ 

ord'er  of  fcourl  required  727 

of  bonds  and  undertakings   • 730 

power  of  referee  to  allow 101^ 

of  judgment  against  person  by  hctitious  name   i'>si 

of  judgment  ducket  of  county  clerk    12)0 

to  petiect  appeal    13m 

on  appeal  from  surrogate's  court  1808,  2570 

tb  case  on  appeal  from  court  of  claims 277 

of  state   writs    190T 

itiahdanius  and  return  amendable  only  by  lenv^  20SO 

of  returns  by  sheriff  dnd  other  offibers   725 

df  returns  by   subordinate   courts    725 

cf  pleadings    in   justice's   court    2044 

on  decision  of  demurrer  in  justice'^  court 2939 

Sec  "GuAapiANj"   "  LEXTaas  of  At»iiitiSTKATioit; "  "  Lttnas 

TfeSTAMENTAay/' 

Aalmala. 

proceedings  for  allowing  animals  to  run  at  large,  see  "  SraATS.** 

Annnltlca. 

apportionment  of,  on  death  of  person  interested 2720 

Another  ActloA  Peiidliiir- 

ground  of  demurrer  to  complaint • 

to  counterclaim • 


eonnterclaiffl  in,  see  "  CouNTaaCLAxy." 
demurrer  to,  see  "  DaMuaRfea." 
reply  to,  see  "  Reply." 
verification  of,  see  "  Verificatiok. 
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km^mrer  —  Contlnacd. 

I.  GbMSRAL   FKOVISXON8. 

pf^dinff  of  defendant   ...^•••••••••••* ^^ 

at^peatincb  6t  dfcfkhdant  hf  ; ; 421 

iiitigt  te  subKribed  by  attorney  ;;...;.; 421 

contents  of 500 

form  of  denials 600 

in  Tenfied  «tt!i«r^ ; 524 

d^enses  to  be  separately  stated 507 

i^efcnl  defenses  or  cotrnt^claims  iridy  tc  plfeHd^ 507 

equitable  defense  may  be  pleaded 607 

partial  defenses  . 508 

dfeMiirftsf  to  t>at^iAt  dfefetisle   508 

dcmdrtd  fdr  ifflrmatite  relief  .   . . . ., 509 

dfcWdHd  fdr  rfeHfcf  a^ltist  co-dfeffenttatit. . . ; 621 

judgment  for  part  of  demand  admitted. 511 

severance  of  action  on  judgmeiii  tor  part  adtiiiuea 511 

td  imfetidfed  fcbhitJlklrtt ; . ; : 548 

^\i\it\  IsAtie  df  f^ct  ftHsfcs  on 904 

dilatory  defenses  must  be  verified   i  MS 

judgment  on  frivolous  answer 587 

striking  out  sham ^.....  688 

striking  out,  for  disobedience  tb  otdet  for  discovery  of  Dodks, 

etc.  808 

waiver  of  objection  by  failure  to  plfcad 499 

defendant  mtist  ShsWer  causes  of  Action  tibt  diemarrfcd  to 492 

fitotmds  of  dMnurrfer  not  apptaring  bn  fAce  of  c6mpUint  may 

be  pleaded : 498 

IltaiitHtlbH  of  attion  Must  be  plekded 413 

CAuse  6f  action  barred  by  Hnlitation,  not  available  ai  defence.  397 

verification  df  coantercUljn  orily 627 

Vfcrlfl^d  answer  dfeemed  afndavit  on  apoHcatloti  for  Ittftinction.  «W) 

wtibh  new  ttaattei*  in,  deemed  controverted  without  dedial....  622 

Admitted  by  failure  to  teply 622 

II.  Sekvicb  of. 

^hm  Itt  h%  sel»v«d : 422 

on  «o-def endant  * .,.......*.. 621 

time  to  serve  when  defendant  arrested 666 

time  to  serve,  when  summons  served  on  ^ftrdihn  tftf  Kiei4  of 

absent  infant • »•; 473 

'I      k 

III.   In  SFBblFtC   ACtlONA.  I 

By  or  against  earparotions. 

to  rcqiiit-fc  ptdof  df  IhcorpotAtibh ; 1776 

triishbkner  tb  be  pleaded  ; 1777 

kxtensidH  of  titjie  to  answer  in  action  oh  bill  or  note. . . .  1778 

btdfet  f6r  ttial  In  action  oh  bill  or  hote 1778 


By  of"  a^aiHst  executors  and  administrators. 

iirst  served  q'r  iirst  appearing  to  make  answer. ..........  1817 

^^parate  answers  only  allowed  by  direction  of  couri 1817 

want  of  assets  not  to  be  pleaaea » 1824 

Ditrorve. 

h^ed  not  be  verified ; 1767 

rn  paHttioH. 

ihay  controvert  interest  of  pdrtiei ••« 1648 

in  rtpteviH. 

Wllskitiotl  bt  tii!e 1720 

^iy^  set  hp  title  in  tHiW  person 1723 

«flegatl6n    of   possession   of    land   on   which   chattel    dis- 

iraihea  doing  damage  • 1724 
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Aas'vrer  —  ContlnweA* 

III.  In  specific  actions  —  Continued. 

Joint  debtors. 

in  action  to  charge  debtors  not  personslly  summoned  in 
first  suit • • .....«.••.• tfH 

Mandamus. 

rules  apply  to  alternative  mandamus Vn 

In  summary  ^ocs^dings  to  dispostsu 9144,  J4fi 

In  justices'  courts. 

form,   contents  and  Terification  of.  •-••••• ••...... 

denials     

plea  involving  title  to  real  property. ....••;.••• 2861 

In  condemnation  proceedings. 

form  and  contents  ••..••.. 

denials * • .••.••.... 


I.  General  peovxsions. 

L  IVhen  appeal  may  be  taken. 

certiorari  not  to  issue  when  appeal  may  be  taken 

when  party  may  appeal 1294 

person  interested  may  appeal  though  not  party 1296 

person  interested  not  heard  until  substitution U96 

no  appeal  from  order  until  entered ISM 

proceedings  to  compel  entry  of  order 13N 

annulling  order  for  failure  to  enter 1304 

no  appeal  from  judgment  or  order  by  default 1294 

order  preferring  cause  for  trial  not  aopealable 793 

refusal  of  judgment  on  frivolous  pleaaing  not  appealable.  537 
judgment  of  reversal  granting  new  trial  not  appealable. . .  1S18 
what  orders  on  habeas  corpus  or  certiorari  to  inquire  into 

detention   are  appealable   i 

when  people  may  appeal  on  habeas  corpus  to  inquire  into 

detention ••  t  ••••  i  ••••••  1 1 


%.  Taking  the  appeal. 

how  taken 1900 

extension  of  time  to  appeal 784,     TH 

extension  of  time  for  appeal  by  heir,  etc.,  of  deoeaaed 

party 7 

tie  of 


title  of  action  not  changed  on, 

designation  of  parties  to  appeal.  . 

when  party  sues  or  defends  as  poor  person 466 

when  adverse  party  has  died  before 1297 

after  death,  not  heard  until  substitution  of  representative 

of  decedent 129T 

failure  to  substitute  on  death  of  party  pending  appeal... 

order  of  substitution  by  appellate  court  after  appeal 

icrvice  and  filing  of  notice  of 

filing  of  notice  of  with  clerk  of  surrogtte't  court  upon 

appeal    to    court    of   appeals IdOO 

notice  to   specify  interlocutory  judgment   or  intermediate 

order    for  ^  roview     li>01 

service  of  notice  on  respondent  when  attorney  not  found.   13412 
service    of    notice    when     respondent    and    attorney    not 

found   1302 

amendments    to    jierfcct    appeal 1303 

papers   to    be   transmitted    to   ajipellate   court 1313 

size    of   papers   on 7ft$ 

exceptions  to   decision   jiart  .of  papers  on  appeal 994 

from   final    order    «raiiiinK   peremptory  mandamus 2087 

from  final  order    on    alternative    mandamus 2087 

from  final  order   awarding   writ   of   prohibition 2101 
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•Ala  —  Coiittii«ed. 

I.  Gbnbmax.  pkovisions  —  Continued. 
2.  Taking  the  appeal  —  Continued. 

from   final   orders    in    summary   proceedings  to   reccTer 

possession  of  land   

from  order  or  judgment  on  award  in  arbitration 2381 

from  order  of  county  court  in  supplementary  proceeding.  2433 

from  final  orders  in  condemnation  proceedings 3876 

by  plaintiff  from  judgment  for  defendant  in  condemna- 
tion proceeding «••• ,, 3376 

8.  Case  on  appeal,  see  "  Gisx." 

4.  Security  and  undertakings, 

respondent  may  waive .......•••• 1306 

deposit  in  lieu  of  undertaking. • 1806 

undertaking  to  be  filed 1307 

order  for  new  undertaking  pending  app^ 1808 

action  on  undertaking 1309 

undertaking  by  municipal  corporation  for  stay 1814 

undertaking  to  suspend  sale  pending  appeal  from  refusal 

of   specific   performance 1323 

undertaking  to  stay  warrant  to  dispossess  occupant.  2261,  2262 

appointment  of  receiver  jjending 713 

admitting   prisoner   to  bail   pending   appeal . .  2060,  2061,  2063 

9064 
II  Stay  of  proceedings. 

stay  of  proceedings  pending   1310 

of  more  than  thirty  days  without  security  prohibited....  1351 

time  of  stay  not  part  of  period  of  limitation •  12no 

sale  of  perishable  property  notwithstandinie  stay 1310 

pending  motion  for  leave  to  appeal  to  court  of  appeals. . .'  1310 

superseding  levy  on  personal  property  on 1311 

order  dispensing  with  or  limiting  security  for  stay 1312 

on  appeal  by  state  or  county 1313 

on  appeal  by  municipal  corporations 1314 

suspension  of  sale  pending  appeal  from  refusal  of  specific 

performance 1323 

cancellation  of  lis  pendens  pending  appeal   from  refusal 

•f  specific  performance   1323 

on  appeal  from  judgment  in  action  for  dower 1616 

pending  appeal  from  final  order  on  mandamus 2087 

pendini;  appeal  from  final  order  awarding  writ   of  pro- 
hibition   2101 

order  suspending  lien  of  judgment  on 1256 

operates  from  entry  on  docket 1257 

in  counties  where  transcript  filed 12.'S8 

restoration  of  lien  on  affirmance  or  dismissal 1259 

3l  Hearing;  questions  reviewed. 

preference  of  appeal  involving  title  to  office 220 

from  judgment   declaring   statute   unconstitutional.  791 
in  actions  by  or  against  persons  acting  in   repre- 
sentative capacity 791 

in  actions  on  undertakings  on  appeal  to  court  of 

appeals 791 

esse  to  be  made  on  appeal  from  judgment  997 

when  case  on  appeal  not  necessary 99g 

from  order  on  motion  for  new  trial  on  judge's  minutes 

to  be  heard  on  case  settled 009 

from    judgment    brings    up    interlocutory    judgment    or 

order  specified  in  notice 1316 

remarks  and  comments  ot  trial  judge  may  be  reviewed. .  8Jj 

exceptions  to  be  ^  reviewed  on  appeal  from  judgment.  * .  •  99i 

excqytion  to  finding  of  fact  not  supported  by  cvmcncc. .  luj,. 

from  order  for  new  trial   on  judge\s  minutes tiDvi 

from    judgment,  where    spetial    or    general  verdict    ren- 

-J^'«d , llSi 

frocn  order  removing  action  from  countv  mnrt  ........  344 
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Appeals  —  Conflnnetf . 

I.  General  provisions  -  -  Contjnyed. 

6.  Hearing:  questions  reviewed  —  Continue^. 

review  of  order  of  court  othef  than  that  In  which  actios     ^ 

pending • ,-  *  -  i*  i 

from  ortjer  for  new  trial  brings  up  judgment  of  revcraL    1319 
review    of   judgment    of    conoeinnation    on    app^l    from  ^^ 

final    order • -, •  •  •  -    3375 

remarks   or  comments  of  judge,   duly  excci»t«^  to,    sfcall   ^^^ 

be   subject  of   review V333x 

7.  Determination  of  appeal;  fudgnumi. 

judgment  or  order  deteripinmf  appeal ISIT 

final  judgment  on  affirm&nce  or  intefl(>cutpr;|^  judgment. .   1231 
cancdUng  or  correcting  docket  on  reversal  or   modifica- 
tion   .' ISO 

enforcing  affirmance  or  modification  of  judgment 1S19 

enforcing  affirmance  or  modification  of  oiraer  . .'.' 1220 

on  reversal  on  law  only,  action  for  wro^g  not  abated  bj 

dfath  of  judgment  debtor .7. : . . .  T 79i 

lien  of  reversed  or  modified  judgment  pending  appeal  to 

court  of  appe^s  1321 

cancelling  or  correcting  docket  on  fevfrsal  or  modification 
by  court  of  appeala  ....'...'.......*.....•..  13S 

8.  RfstitHtion. 

when  ordered .».......»•* 13S 

not  to  aifect  title  of  purchaaer 13SS 

when  property  sold   13S 

on  reversal  of  final  order  in  sununary  procetdtnga  to  re-  __ 

cover  possession  of  land 2968 

on  reversal  of  decree  or  order  of  surrogate's  eotirt 2567 

ft  Com. 

certain  provisions  not  applicable ^g 

on  appeal  from  final  judgment 3238 

on  appeal  from  interlocutory  judgment  or_  or^cr 329 

on  appeal  to  supreme  court  or  appellate  division 3251 

on  appeal  to  court  of  appeals S3SI 

for  delay  on  appeal  to  court  of  appeals. 3251,  3254 

on  appeal  to  supreme  court  from  M.  V.  municipal  court. .  3213 
on  appeal  by  plaintiff  from  judgment  for  detcpdant    in 
condemnation  proceeding 3S7I 

II.  Ik    SPECXAI.   PROCSIkPINGS. 

?;Qverned  by  proyiaions  relating  to  appeals  in  actions 1361 
rom  order  of  supreme  court  affecting  substanUal  right 1356 

to  appellate  division  from  orders  of  another  court. ..'..••••••  1SS7 

limitation  of  time  ISSB 

method   of  perfecting 1360 

stay  of  execution  pending  appeal 136D 

hearing 1399 

appeal  from  final  order  brings  up  preceding  orders 135S 

entry  and  enforcement  of  order  determining.  ....*•••.......  130B 

III.    To   COURT  OF   APPEALS. 

%.  When  appeal  may  be  Uiktn. 

jurisdiction  of  appeals  from  final  judgmimts 190 

from  final  orders 190 

xrom  orders  gfranting  new  trials 190 

on  questions  certified  by  appellate  division 190 

appeals  from  inferior  courts  limited ifil 

when  appeal  to  be  taken  only  by  leave  of  court 191 

limited  to  questions  of  law 191 

no  appeal  from  unanimous  affirmance  in  certain  caaea,  un* 

less  allowed 191 

what  appeals  may  be  taken • ••••....  1324 

**Vs  motion  for  leave  to  be  made.*.. ••••••••.  ISii 
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Ap»c«l>  -~  CoBtlnned. 

III.  To  CDUiT  or  Arruu  —  Continued. 

I.  rclwii  apptal  may  bt  lakin  —  Confinticd. 

litniUtloD  cf  time  to  ippeal 1826 

™dginm[  '".  f?!"..?.  ". '. ."?[  18M 

tiom  refuial  of  n«w  ttiil  if  ippelUEe  divinOD 1338 

from  foal  order  in  nimnury  procecdlnfi  tq  Ttorver  poi- 
Kuion  of  land  to  be  ULan  only  bj  Icavl 2261 

X  Oitaieiu  rtviraitd. 

limited  to  qncMioni  of  lav 


reversal  below  preiumed  not  to  be  on  fact).. 


.  lasT 


urt  that  evidence  lupptiiU  ^ding. .   1S81 
itory  judftncnl  an  apptij  from  final 


dMitioii  by  divided  c 

tffirmance  of  interloc ,  ,__ _„  _,,„ 

■  iudgment  .  .      .TTT. IKO 

dctaiafof  n^v  (rial  on  «ppf«l  froq  fiul  ju^nneiil 1890 

QtceptioD   not   liecnury  to  rerinr  ludgmeiit  on  verdict 

subject  to  opinion  qf^ court 1839 

UK   on    appeal    from    jiidgnient    on    verdict    (ubjcct    lo 

opinion  ot  cotitt   ,■...,:. 1888 

judament  on  deteniiDUloo  of  >ppeil..i 1S3T 

Sicy^rily;  slay  af  fifacieditigt. 


nolicc  ff  cstcpiKin  lo  sureties 1335 

noticf  of  jmtfficalion 1335 

JuEtilica(lDn  of  turelles  I33G 

retennce  on  juslidcalion  of  lurefiet 1335 

Dp»n»s  of  refertnee  on  jujtific»Iioa 1335 

admlnine  prisoner  to  bail  p^n^ng  «)?«• 20fla20M 

•tay  mndiog  raolion   for  liavf 1310 

•Murlly  lo  stay  execiiiinn  aa  judBoient  for  mrney 1327 

order  (nr  further  undertaking  to  »uy  eaKuimn  1327 

itay  of  Mtculiun  on  jud^menl  for  deliverv  ,,f  i.roperty..  132S 

on  app,^nl  (t.'tii  K'JHHicnt  ..r  order  of  air.nnance..  1332 

on    I...-;,:  ..    .    ,■         "^  I    .-                                 1829 

on   Ml  I   ■     ■                                                      -.^yance...  1330 

°°.Z  '.:'.."■'.':'':  im 

00  judgratnt  ol  toreclowrc  and  for  deficiency 1331 

4.  Htarint:  derirmir.ation,  tic. 

Dteference  of  appeal  involving  title  to  oBicc IM 

cond  and  subsequent  appegli. . 


of  ^pcatt  f  I 


|0peal*  from  unanimoui  affimancet  by  appellate 
'cprcMatttive 


of  appeals  from  deciiion  of  surro^ats. 


vb«a  DBTir  has  died  Dendlof  lb*' action.. 

ffnditiop  of  judgRiCDt  abniutf 

...^„™.^.   on    special    verdid    -....,. 
leave  tp  ap)cnd  on  depmo 


nacoa  (or  delay gUl,  SIM 

114ft 


INDEX. 
Appeals  —  Continiied. 

IV.    To  APPELLATE    DIVISION. 

I.  Applications   for  prottisional   remedies  and  orders 
notice. 

may  vacate  or  modify  without  notice,  orders  made  ^th> 
out  notice ^^ 

may  grant  order  applied  for  without  notice  and  refusetf 
below 1^ 

may  rrant  provisional  remedy  applied  for  without  notice 
and  refused  below  IMS 

%  When  appeal  may  he  taken, 

limitation  of  time •••...  1^ 

final  judgments 1^ 

interlocutory  judgments 134^ 

orders 134T 

orders  out  of  court IM^ 

from  court  of  claims 273 

See  infra,  V,  From  court  of  claims. 

S.  Undertaking;  stay  of  proceedings. 

appellate  division  may  grant  stay ISiS 

security  not  required  to  perfect 1951 

stay  ox  execution  on ISSl 

when  undertaking  operates  as  stay 116 

4.  Hearing;  questions  reviewed. 

papers  on  which  appeal  heard 138 

papers  to  be  filed 1351 

where  heard 1JS9 

transfer  of  appeal  to  another  department 231,  ISB 

certified  copy  of  order  to  be  transmitted  to  county  clerk.  19B5 

preference  of  appeal   involving  title  to  office 231 

from  judgment  declaring  statute  unconstitutional..     TBI 
in   actions  by  or  against  persons  acting  in   repre> 

sentative  capacity TBI 

from  decision  of  surrogate TBI 

questions  reviewed  on  appeal   from  judgments ]JIB 

from  judgment  on  decision  or  report   m 

from  fina    judgment  after  aflirmance  of  interlocu> 

tory  judginent   , 1350 

from  final  judgment  after  denial  of  new  trial  by 
appellate  division    '. 13B0 

5.  Determination    and    judgment. 

on  appeal   from  judgment  on  decision  or  report..-...,     993 

entry    of   order   on    determination . . ;  • ; ISo."* 

entry  of  judgment  on  order  determining 13.Vi 

judgment-roll     on    determination 1U54 

V.  Fkom  court  of  claims. 

from  orders  and  judgments SIS 

questions  reviewable , 3J3 

practice 275 

time  f^r  taking  appeal 2J8 

notice  of  appeal xt 

settlement  of  case    277 

service  of  ca«e  on  appeal *  jyj 

amendments  to  case 277 

preference  of  appeals [[]  jTS 

questions  reviewable  . ]*  jjj 

judgment , '^\\  271 
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VI.  Fkom  stjkbogate's  couet, 

1.  fVk4n  appeal  may  h€  taken, 

how  determination  of  surrogate  reviewed 2481 

when  party  may  appeal 2568 

after  jury  trial  in  N.  Y.  county  of  proceedings  for  pro- 
bate of  will   "2547 

after  jury  trial  of  proceedings  to  sell  decedent's  realty  to 

pay  debts 2540 

from  decree  for  distribution  on  sale  of  realty  for  dece- 
dent's debts 2701 

no  appeal  from  decree  or  order  on  default 2568 

when  person  not  a  party  may  appeal 25C9 

to  what  court  appeal  lies 2570 

time  to  appeal 2572 

designation  of  parties  to  appeal 1295,  2575 

necessary  parties  to    2573 

bringing  in  additional  parties  after  appeal 2573 

substitution  of  representative  of  deceased  party....  1207.  2576 

proceedings  when  party  dies  pending  appeal 1208,  2575 

order    of     substitution     of    representative    of     deceased 

I>arty 1200.  2575 

service  of  notice  of  appeal 2574 

appellate    court    may    supply    defect    in    perfecting    ap- 
peal    1303,  2576 

fees  for  certifying  papers 2567' 

stipulation   waiving  certification  of  papers..... 2567 

IL  SeeurUy:  stay  of  proceedings. 

security  to  perfect  appeal 2577 

undertaking  to  stay  execution 2S7B 

undertaking  to  stay  commitment  for  disobedience  to  de- 
cree or  order  .  . 2570 

amount  of  undertaking  to  stay  proceedings 2580 

undertaking  on  appeal 130&ld00,  2575 

rec^ttisites  of  undertaking 2581 

action  on  undertaking 2581 

suspension  of  decree  for  probate  by 2582 

Sowers  of  executors  and  administrators  pending  appeals.  2582 

ecree  revoking  probate  or  letters  not  stayed 2583 

removal,  etc.,  of  executor,  administrator  or  guardian  not 

stayed 2583 

removal,  etc.,  of  testamentary  trustee  not  stayed 2583 

appointment  of  temporary  administrator  or  appraiser  not 

•Uyed 2583 

perfected  appeal  stays  proceedings  in  cases  not  expressly 

provided  for 2584 

9k  Hearing;  questions  reviewed. 

bringing  up  intermediate  orders  for  review 2571 

brings  up  for  review  each  decision  excepted  to 2645 

may  be  on  law  or  facts 2576 

facts  reviewable  only  on  case  settled 2576 

appellate  court  has  same  power  to  decide  facts  as  surro- 
gate   2686 

appellate  court  may  take  further  testimony  and  appoint 

referee 2586 

immaterial  error  in  admitting  or  rejecting  evidence  to  be 
disregarded •.. 2646 

A,  Determination  and  judgment. 

judgment  or  order  on  appeal 2687 

awarding  restitution  on  reversal 2587 

order  to  be  transmitted  and  carried  inio  effect. .........  2686 

jury  trial  on  reversal  in  probate  cases 2588 

award  of  costs *  2680 

coats  same  as  in  supreme  court •••••• 
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Appeals  —  Continued. 

Vll.    To   SUPREME   COURT   PROM    INPERIOR   COVftTS. 

when  appeal  may  be  taken 1S49 

?rders  aife<J:lM  tub^tuftial  rights  appealcble 13€ 
rom  New  VorK  municipal  court S2I3 

wher«  and  how  heard   1914 

Iknitation   oif  time  to  appeal 1341,  IMS 

security   not   required   to   perfect 1^1.  1343 

security  to  stay  execution   , 1341,  13Q 

to  be  ocard  by  appellate  division,  except  in  first  and   fourth 

departments 1344 

to  be  heard  by  appellate  term  iti  hrM  and  fqurtii  afepartments.  1344 

allowance  of  appeal  to  appellate  division,  first  department. 1.^4* 

wherfc  judgment  or  order  on  apt)eal  entered i:>4: 

judgment  on  appeal  from  N.   i.  municipal  court ^n* 

allowance  of  appeal  to  appellate  division i:t44 

stay  on  appeal  to  court  of  appeals 1345 

VIII.  From  city  court  op  New  York. 

to  supreme  court  from  judgment ?!<* 

from  order  or  interlocutory  judgment 31«& 

wh6re  and  how  heard  ^^ 

time  to  appeal Sl'^*' 

clerk's   fees   for   certifying  papers 31^ 

stipulation  waiving  certification  of  papers 3194a 

hearing  of  appeal 31^< 

exercise  of  discretion  may  be  reviewed. 31^ 

stipulation    for    judgment    absolute    on    affirmance    of    order 

granting   new    trial    31W 

when  appeal  may  be  taken  to  appeltatfc  division 3191 

practice  and  proceedings  on  apj>eal  to  appellate  division ....  ^VC 

time  to  appeal  to  appellate  division r.l'T 

enforcing  d^^rmitlation-  of  appellate  court * 31f*4 

judgment  absolute  on  affirmance  of  onler  granting  new  trial.  .^T9( 
costs 9S1 

IX.    FtOM    LOCAL    COURTS   OP    AlBAWY   AND   TROt.      * 

to  county  court  from  Albany  city  court 3S1S 

to  county  court  from  Tt-oy  justice's  court 3213 

X.  From  justicbs'  cotTHTs. 

1.  When  appeal  may  he  iaken, 

who  may  appeal 3M5 

judgment  reviewable  onlv  by  appeal. 3044 

to  county  court  from  order  on  claim  to  surplus  on  sale  of 

strays - 3096 

to  uipreme  court  from  order  on  claim  to  surplus  on  sale 

of  strays  .  .   . 3066 

from  order  on  demand  for  possession  of  strays 3ice 

from  final  order  on  proceedings  for  sslis  of  ttrmy ;  i 3104 

from  judgment  foreclosing  mechanic's  lien 3109 

2.  Taking  the  appeal;  justice's  reUim, 

to  what  court  appeal  to  be  iakfcn 300 

whbn  and  how  taRen 3046 

service  of  notice  on  iusticc ",*  304T 

payment  of  costs  ana  justice'^  ffce 304T 

service  of  notice  on   respondent 3045 

supplying  defects,  ett.,  in  pferffectltig  app^t 3019 

demand  of  new  trial  as  of  right 3053 

justice's  return , ...•......!*  306S 

return  after  tc-m  of  oftice \\  3054 

eompclHng  further  return  ; 300$ 

8.  Sfny  of  extcuHoh. 

tij^dertaidng  to  stay  execution. ...  ,..«.•»,}••.• 3068 

filing  undertaking  when  justice  is  dead •:•••. 3063 
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X.  Fkok  justicbs'  courts —>  CohtlnttedL 

4.  Hearing  and  determinaHon, 

hearing dM3 

papers  on  appeal •  •  3063 

stipulation,   by   respondent   for   reversal 1 . . .  3062 

dismissal  for  failure  to  prosecute 3062 

determination,  when  justice  unable  to  make  return 3056 

determination,  when  error  ift  fact  alleged 3057 

setting  off  costs  and  recovery 3059 

costs  below  included  in  disbursements 3060 

judgment 3063 

judq^ment-roll  .  .  ■ 3061 

restitution  on  reversal 3058 

new  trial  on  appeal  fxx>ni  judgment  by  default 3064 

proceedings  on  new  trial  before  justice.  1 3065 

costs  of  appeal  .  .  .^ ; : : . . .  3063 

to  whom  costs  awarded  • t ;...  3066 

amount  of  costs « «...  8067 

5.  Ntw  trials  of  right  on. 

See  "JosTicE  o>  the  Peace;**  "New  TitAt.** 

Appearsince. 

in  person  or  by  attorney.. * ....•••••.,••...•  55,  2528 

of  one  attorney  for  more^han  one  defendant 479 

time  for 421 

when  summons   served  on   guardian  ad  lUtm  of  absent 

infant •. 478 

hbw  ih^de « 421 

botice  or  pleading  to  be  siibsci-ibed  by  attbirnlby. . , 421 

without  detndnd  for  copy  of  complaint 422 

volutitary.  Is  equivalent  to  service  of  sumiiionj 424 

detJladd  fdr  copy  of  complaint 479 

thotiohs  oH  dfctiillt  of  ai)pearance , 768 

kfter  appearance,  papers  to  hh  served  oh  attc^rhey 799 

dfrmana  lol-  notice  of  assesstncilt  of  damages  js  not 1219 

iti  person  of  bv  llttorney  in  condemnation  proceeding. . . . , 8364 

of  infant  bt*  Incompetent  person  in  condemnation  proceeding...  3363 

to  Oppose  application  for  sale,  etc.,  for  corporate  real  property..  3393 

in  sui-roi^ate's  court,  jurisdiction  acquired  by  appearance 2474 

effect  of  Appearance   2528 

iti^y  be  111  pet-soh  6t  hf  attorney 2528 

pfctSOrt  ftot  citfcd  on  probate  of  will 2617 

t)*t^oris  ihtfctestcd  on  application  fbr  probate  of  heirship.  2655 

of  tJcfsotts  not  citfcd  oh  application  fbr  adthiuistrktion 2663 

III  Justice's  toutt,  attidtt  commenced  by 2876 

in  person  or  by  attorney ,^. . .  2886 

Of  guatdlaii  dd  Ittetn  for  Ihfatit •. ^87,  2888 

proof  of  attorney's  authority   2890 

to  wait  bhe  hour  fbr 2893 

of  plaintiff,  when  defendant  arrb&ted • 2899 

Appellate  DlTiaioii. 

I.  Constitution  of  coukt. 

I  court  of  record •••••••••••••••••••••  9 

seal  of Sfe 

designation  of  justii:6s  of ;..• ....••  220 

must  be  filed 223 

revocation *..*.• • 222 

Jttdge     not     disqualified     when     policyholder     of     insurance 

company    46 

associate  justice  may  preside   ??8 

auorum    , 220,  230 

iUmbcf  of  justices  necessary  to  dodliott....*.* •.  220,  280 


INDEX 

Appellate  Dlirlalon  —  Continued. 

I.  Constitution  or  couit  —  Continued. 

appointment  of  timet  and  places  of  tenna 

of  terms  to  be  published 

of  extraordinary  terms  of , 

location  of  courts flD 

reports  of»  see  "  Supssmk  CoumT  Rbpoktis.*' 

11.  Officers,  courthouses,  etc. 

appointment  of  clerk   89.  231 

deputy  clerks 221 

Hbranan    2S1 

stenofH'aphers  221 

attendants 2n 

consultation  clerk  in  fourth  department 221 

reporter   330^  SiA-S50 

€ttni  Oust  attend  term 2C3 

attendance  of  officers  at  term 342 

payment  of  fees  and  expenses  of  officers 243 

stationery  and  minute  books 212 

heating,  etc.,  of  courtroom   242 

tdegrBphing  day  calendar  to  county  clerks 2tl 

III.  TOBXiDICTXON    AND  roWKBi. 

powers  of  Justices   of    220 

apf>ointment  of  special  and  trial  tf  rms  by 233 

assignment  of  justices  to  hold  trial  and  special  terms .     233 

designation  of  temporary  jail  by  presiding  justice. .   135,  136i,     1-14 

transfer  of  appeals  to  another   department 220,     2S1 

power  to  make  rules 220 

jurisdiction  .  .   220 

submission  of  controvers^r  to. 1279-1281 

may  vacate  or  modify  without  notice,  orders  made  without 

notice 1S48 

nay   grant    order   applied    for   without    notice,   and    refused 

below 1348 

may  grant  provisional  remedy  applied  for  without  notice  asid 

refused  below 1S48 

may  grant  stay  pending  appeal 1948 

may  near  exceptions  in  first  instance 1000 

motion  for  new  trial  to,  when  trial  by  court  or  referee. .....   1001 

judgment  on  motion  for  new  trial  in  first  instance 1227 

judgment  on  appeal  from  judgment  where  special  or  general 

verdict  rendered UST 

may  supply  defects  and  irregularities 722 

may  grant  leave  to  amend  on  decision  of  demurrer ^WT 

when  mandamus  granted  by 

See  "  Mamdamits." 

when   writ  of .  prohibition  granted  by 

See  "  Prohibition." 

when  certiorari  to  review  granted  by 

See  "  Certiorari." 

IV.  Appeals  to.     See  "  Appeam." 

Appertlonmeiit. 

rents,  annuities  and  dividends  on  death  of  parson  faitsrsstsd. . . 

Appraisers. 

reference  on  application  for  appointment 837 

of  vessel  attached 661 

appointment  of.  for  estate  of  decedent 2711 

on  application  to  mortgage  decedent's  realty  to  pay  debts  2760 

by  surrogate's  court  n(jl  stayed  by  appeal 25S3 

appraisal  of  decedent's  estate 2711 

clerks  of  surrogate's  courts  not  to  act  as • 2509 

fees,  in  surrogate's  court « .  2565,  2711 
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INDEX. 

Arbitration. 

I.  The  submission. 

when  submission   cannot  be   made 

what  controversies  may  be  submitted 

execution  and  acknowledgment  of  submission 2309 

may  stipulate  for  entry  of  judgment  on  award 2806 

appointment  of  additional  arbitrator  or^  umpire 2307 

adklitional  arbitrator  or  umpire  to  sit  with  original  arbitrators.  2307 

appointment  of  time  and  place  for  hearing 2308 

notice  of  hearing 2368 

adiournments 2808 

oath  of  arbitrators   2369 

arbitrator   may   issue  subpcena   864 

requiring  attendance  of  witnesses   2870 

all  the  arbitrators  to  meet 2371 

fees  of  arbitrators  2371 

right  to   revoke    2388 

who  mzy  exercise  right  to  revoke 2383 

submission  cannot  be  revoked  after  close  of  hearings. . .  i  ....  2383 

revocation  of  submission  by  death  of  party  before  award ....  2882 

by  appointment  of  committee  for  party 2882 

party  revoking,  liable  for  costs,  damages  and  expenses 2384 

recovery  against  .party  revoking  limited  to  actual  damages. . .  2885 

effect  of  futile  submission  on  limitation  of  action 411 

m 

II.  The  awabo. 

award  by   majority    • , 2371 

may  require  payment  of  fees  and  expenses 2371 

to  be  acknowledged  or  proved  2872 

motion  to  confirm 2373 

notice  of  motion  to  con6rm  2373 

upon  what  grounds  vacated    2374 

when  award  may  be  modified  or  corrected 2376 

when  motions  to  vacate,  modify  or  correct  award  to  be  made.  2376 

stay  pending  motion  to  vacate 2870 

costs  on  vacating 2370 

rehearing  on  vacating 2374 

proceedings  on  death  of  party  after  award * . . .  2882 

proceedings  where  committee  appointed  for  party  after  award.  2882 

III.  Entky  op  judgment. 

entry  of  judgment  on  award   2878 ' 

in  what  county  judgment  to  be  entered 2300 

costs  on   entering  judgment   2378 

judgment-roll   2379 

docketing   judgment   2379 

effect 2380 

enforcement 2380 

appeal   from  order  or  judgment ^ 2881 

entry  on  death  of  party  after  award   2382 

right  of   action   in  affirmance,   disaffirmance  or  modification, 
not   affected 2380 

Ar»T. 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution 1808 

See,  also,  '*  Peovisional  Remedies." 

I.  Wren  okdeb  may  issue. 

writ  of  nc  exeat  abolished JJJ 

in  civil  cases  only  when  expressly  authorized J48 

right  to,  dependent  on  nature  of  action 649 

m    wm-payment   of   coats 1» 
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Arrest »  Coiitiii«ed.  ' 

I.  When  okoes  may  xssub  —  Continued 

lor  non-payment  of  contrftct  debt •••;.•..  1i 

»l(esation  of  traud  in  contraenng  debt. •.«....  S« 

actions  tot  tunas,  etc.,  of  state,  municipalitiesy  etc 5f9 

complaint  demanding  performance  of  act fSSb 

right  dependent  o&  extrinsic  facts S5t' 

when  of  right • R^l 

when    discretionary    ...- ...*. S5I 

arrest  for  fraud,  not  affected  by  judgment  for  price;  etc 5S^ 

foreign  judgment  does  not  affect  right 552 

against  person   usurping  office 1S€ 

prisoner  may  be  committed   for  dvil  contehipt  on   disfcharge 

from  custody  

in  habeas  corpus,  of  person  about  to  rtttio^e  pHftotier. . . 

new  order  of,  against  escaped  sick  prisoner 127 

of  juror  for  non<attendailce lUO.  11^*^ 

of  delinquent  on  wirrant  to  collect  fine. 23^ 

II.  Exemption  and  privilege  PtioM  AftkEst. 

hot  abridged  bv  provisions  relating  to  justices*  courts S9N 

women  not  to  be  arrested,  e3tf:ept,  etc • SS 

lunatics  and  idiots  to  be  discharged .* 554 

infants  under  fourteen  to  be  discharged ^ 

persons  sued  in  representative  capacity  not  to  be  arrested...  5S 

•  privilege  from 5^ 

of  officers  of  court SS 

of  attorneys   5@ 

of   witness  w as 

of  ofBccr  cohveyitife  prisoner  through  Jlnower  county U? 

Of  prisoner  being  conveyed  throiigh  another  county..,  US 
ofKcer  of  unincorporated  association  exempt  in  action  ag^nst 

association IKI 

discharged  insolvent  debtor  exempt 2213 

privileged  persons  to  jc  discharged J*4 

.discharge  of  witnfcss  arrested  Jn  violation  of  privilege. ?fil 

what  judges  may  discharge  withesses  illegally  arrested 932 

btder  aischarging  privileged   person    does   not  bar  second    ar- 
rest   :  •  •  • ; /  *. ; 5^ 

of  witness  in  violation  of  privilege  is  void 8fi3 

damages  for  arrest  of  witness  in  violation  df  privilege 8^ 

liability  of  sheriff  for  arrest  in  violation  of  pHvilete 8^ 

til.  Ths  oaoea. 

who  may  gtant  order SK 

when  tb  be  madfc  by  court  only 5S1 

timfe  for  i-endittdh  of  final  decision TtS* 

p»-oof  retJUired  to  procure 557 

wheri   granted  ,^ , 5Si 

Wheh  granted  Without  cowl|)lalnt 5:iS 

servibe  of  ^hlerided  complaint  to  sustain  order SS 

may  be  granted  on  counterclaim f^ 

not  granted  with  injunction. or  attachment«  exeept,  etc 719 

In  actions  against  joint  debtors , '  1940 

when  security  given  on  appeal £1 

not  granted  on  submitted  controversy 1§1 

contents  and  form  of  order Sft\ 

to  whom  order  directed 561 

bail  to  be  specified 5^ 

papers  to  be  filed • «... 5G 

security  updn  order  by  court ; ; «|fl| 

security  upon  order  bv  judge 559 

ondertaking  not  impaired  by  removU  of  aetuMI  fHftn  ettunty 

court ( 318 
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JLwreut  —  Coniinwed. 

III.  Ths  oiiikK  — Cotitind^ 

iecttrity  for,  not  required  from  ttmte,  mnniei^littr  ^e 1990 

li^ility  of  state,  municipality  or  officer  fdr  damaset 1990 

•rrett  in  procltfediitiri  sup^lemetltary  to  exteutioh 9487-2489 

right  to  replevy  when  order  of  arrest  has  issued..., H^^ 

costs  for  pcocuring  order  of  arrest 8261 

^iV»  Vacating  or  modzfting  oidul 

to  whom  application  to  be  made 568 

time  for  frfenditlon  of  final  decision 719 

when  order  granted  bcf o-c  service  of  complaint 658 

time  for  makingr  application  to  vacate 567 

time  for  making  application  to  increase  security 667 

V.    EXICUTINC    THE    ORDEK. 

how  order  executed , 663 

order  of,  from  N.  Y.  city  court  to  be  executed  by  sherilt . . . .  339 
attachment    issued    by    surrogate    may    be    executed    in    any 

^  county  ^ 2515 

limiting  time  for  execution 661 

when  permitted  on   Sunday 0 

copy^  of  papers  to  be  delivered  to^  defendant  .^ 662 

sheriff  hot  to  take  reward  for  waiting  for  prisoner... 114 

prisoner  may  be  conveyed  throuah  another  county 118 

delivery  of  order,  etc.,  to  sheriff's  successor 187 

filing  papers  if  bail  not  given 690 

of  snerift  by  coroner .^ • ,... .  174 

in  action  in  which  sheriff  is  plaintiff l79,  180 

sheriff's  fees  for  serving  and  executing  order 3307 

VI.   CtTSTODY    AND    DETENTION    OF    PltlDIint.       See,    sltO,    "  iMFtlSOll- 
MENT." 

custody  of  prisoner 110 

term  of  imprisonment  limited Ill 

support  of   prisoners 112 

■heriff  not  to  charge  for  food,  etc 113 

charges  for  lodging,  etc.,  of  prisoner 116 

prisoner  may  send  for  necessaries 116 

charges  for  rent,  etc.,  prohibited 117 

rewards  other  than  fees  sUowed  by  law  flrohibited 117 

when  entitled  to  jail  liberties 149 

time  to  serve  answer  of  person  arrested 666 

how  sheriff  confined 175 

place  of  sheriff's  confinement  deemed  a  jail 176 

attachment   in  contempt   not  to   issue  against   person   under 

arrest 2278 

habeas  corpus  to  answer  for  civil  contempt 2278 

remand  of  prisoner  on  habeas  corpus  to  answer  for  civil  con- 

tempt    D292 

habeas  corpus  to  produce  prisoner  on  proceeding  to  d{8c<rv^er 

death  of  life  tenant 2807 

sberifTs  liability  for  escape 168,  159 

Vtl.  Admission  to  jail  UBEfttiES.     Sec  "Jail  Itskfeilfes," 

Vlll.  Discharge   from    arrest.     .See,   also,    "  Insolvent    t)EBTORS." 

for  delay  in  prosecuting  action « ; ; . . .  572 

for  delay  in  entering  judgment   572 

for  delay  in  issuing  exccntion 572 

release  on  discharg;e  of  insolvent  debtor  . . , 218r> 

how  validity  of  discharge  of  Insolvent  dfebtor  ibStc'q 2185 

validity  of  discharge  of  Insolvent  debtor  may  be  Atttcked  on 

rtiotioh  tb  vacate 2187 
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fCrremt  —  Coiitln«ed 

IX.  PftOCEKOINGS    AFTSS    JUOGMBNT.      See,    alsO,    "  ExECUTIOIT 


plaintiff  mutt  prove  allegation  of  fraudulent  miaapplicatunt..  9# 

arrest  after  final  judgment SST 

execution  against  person  after  order  of  arrest UK 

X.  Bail. 

punishment  for  giving  fictitious  bail 14 

defendant  must  be  discharged  on  giving  bail ST^ 

opportunity  to  procure g^ 

defendant  may  elect  to  give  bail  or  bond  for  Ubertiea 574 

contents  of  undertaking 575 

examination  of    sureties 576 

justification  of  sureties 57#{ 

notice  of  justification  in  N.  Y.  city  court 3141 

service  of  papers  on  plaintiff's  attorney 577 

when  bail  deemed  accepted 57? 

notice  of  rejection 5i7 

notice  of  justification  on  rejection  by  plaintiff 5TS 

substitution  of  new  bail  on  rejection  by  plaintiff 57^ 

qualifications 57S 

examination  in  justification 5%i 

allowance    of 5^ 

deposit  in  lieu  of  bail > 582 

payment  of  deposit  into  court Sg3 

substitution  of  bail  for  deposit 5Sl 

application  of  deposit   5<9 

direction  for  payment  of  deposit  to  third  person ^ 

when  sheriff  liable  as  bail 587 

proceedings  on  judgment  against  sheriff 5Sg 

liability  of  bail  to  sheriff 
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XI.   ChAKGIMG    and    discharging   AAtL. 

exoneration  by  surrender  of  defendant S91,  5C6 

how  surrender  to  be  made 568 

bail  may  arrest  defendant  to  effect  surrender 598 

exoneration  by  defendant's  voluntary  surrender SM 

custody  of  person  surrendered  in  exoneration 110 

liabilities  of  sheriff  as  bail 596 

rights  of  sheriff  liable  as 5(6 

bail  to  be  proceeded  against  by  action  only. 598 

action  against  bail  only  after  return  of  execution 597 

duty  of  sheriff  on  execution  to  charge  bail 699 

defences  in  action  against  bail ^ 0!)P 

relief  of  bail  when  defendant  arrested  for  crime CW» 

exoneration  by  death  of  defendant 601 

exoneration  b^r  discharge  of  defendant  from  obligation. ......  001 

extension  of  time  to  surrender  defendant. ••.. dOl 

payment  of  costs  as  condition  of  exoneration. ••••••..  001 

XII.  In  N«w  York  city  coubt. 
1.  General  provisions. 

time  of  defendant  to  answer 8198 

power  to  relieve  from  imprisonment S16S 

notice  of  non-acceptance  of  bail ••>• 8M8 

notice  of  justification  of  bail •••• S198 

%  in  marine  causes. 

order  of  arrest ...••..... SITT 

contents  of  order oJTO 

execution  of  order Sljj 

service  of  summons  and  order •..•  ^- . .  81T9 

teO  or  deposit  before  return ..••••  8180,  S181 

after  return • -..,.** 

1154 


INDBX. 

Arrest  —  Continued. 

XII.  In  New  York  city  couet  —  Continued. 
2.  In  marine  causes  —  Continued. 

custody  of  defendant 8188 

return  of  sheriff 8184 

I4>peftrance  and  proceedings  after  return 8166 

XIII.  In  jvsTicis'  couKTt.    See,  also,  "  Justice  op  the  Peace." 

priTilege  from  arrest  not  abridged  or  affected 2904 

females  exempt 2884 

in  what  actions  order  granted 2886 

grounds  for  grafting  order 2894 

proof  of  extrinsic  facts  necessary  in  action  for  misappropriat- 
ing funds   2908 

sufficiency  of  papers 2896 

plaintiff's  undertaking  on 2890 

contents  of  order 2897 

execution  of  order 2898 

consUble's  return   2899 

plaintiff  must  appear  when  notified  2899 

defendant  to  be  kept  in  custody 2900 

motion  to  discharge  from  arrest 2901 

effect  of  order  discharging 2002 

when  summons  accompanied  by  order  returnable 8877 

discbarge  of  defendant  on  adjournment  by  plaintiff 2964 

undertaking  for  discharge  of  defendant  pending  adjournment.  2968 

XIV.  Ik    New    Yoik    municipal    coukts.       See,  also,  "  New  York 
Municipal  Courts."  \ 

order 3210,  3211 

proceedings  on  order 3218 

XV.  In  local  courts  op  Albany  and  Troy. 

in  Troy  justice's  court    3210,  3211 

in  Albany  city  court   3210,  32x1 

Aaaanlt  and  Battery. 

included  in  term  "  personal  injury  "   3343 

limitation   of  actions    384 

jurisdiction   of   X.    Y.   city   court  over  actions   for   assaults  on 

vessels 317 

arrest  in  marine  action  in  N.  Y.  city  court  3177-3187 

excepted  from  jurisdiction  of  justice's  court    2863 

of  Albany   city  court   2863,  3223 

of  Troy  justice's  court    2863,  3223 

costs  when  recovery  is  less  than  $50 3228 

Ajsaeasmeiit  of  Damavea. 

I.  In  actions. 

by  jury  in  action  to  recover  money   1188 

on  judgment  by  default    • 1215 

in  replevin   after  trial    1726 

on   judgment   by   default    1729 

deposition  without  state  for  use  on    888 

in  action  for  negligently  causing  death 1904 

II.  Writ  op. 

for  general  provisions,  see  *'  Writs." 

a  state  writ    1991 

substituted  for  writ  of  ad  quod  damnum   1991,  2106 
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Asaeaament  of  Damaffea  —  Contlii«ed« 

II.  Writ  or  —  Continued* 

may  issue  on  behalf  of  United  States •....  SUS 

application  for  writ ZUH 

attorney -general' or  district  attorney  to  make  application 2106 

to  whom  writ  directed 2196 

contents 21M 

advertisement  of  notice  of  execution SUE 

sheriff   to   summon  jurors 2M$ 

jurors  to  be  sworn 2119 

view  by  jury ". ,....    2111 

jury  to  make   inquisition 2111 

second  jury  on  disagreement  of  first 2111 

inquisition  to  be  signed  and  filed 2111 

return  of  sheriff  to  writ. 2111 

notice  of  application  to  confirm  or  set  aside 2113 

setting  aside  inquisition '. 2113 

order  confirming 2114 

vesting  of  title  in  state ^14.  2lli 

state  treasurer  to  pay  damages  to  governor 2115 

^rovernbr  to  pay  damages  into  court 2111 

investment    of 211T 

determination  of  claims  to  money  paid  into  court. ...........   2111 

AM«tll. 

See,  also,   "  Decedents'  Estates;  "  "  Bxicuroi^  Aito    A»- 

MXKISTBATOBS." 

definsd.  in  surrogate's  practice ....*.. tBH 

order  or  decree  as  evidence  of •••• « 

may  include  cost  of  bond  in  commissions •••.  .. 

not  to  be  arrested,  except  for  personal  act -.jLl.*    _§^ 

official,  security  for  costs  by 3268,  3270.  3371 

consent  of,  to  discharge  of  insolven?. 2111 

Aaaivninent. 

by  insolvent  debtor,  see  ^"  Insolvent  Debtors," 
on  application    for  discharge  from  imprisonment  under  cstecu- 
tion,  see,  "  Execution." 

•ssignee  of'  claim  may  sue 19Q0 

what  claims  or  demands  assignable 1910 

of  cause  of  action  for  usury 1911 

judgment  assignable. 1912 

when  transfer  of  judgment  conveys  cause  of  action 1912 

assignee  takes  subject  to  equities  accruing  before  notice 1909 

counterclaims  in  actions  on  assigned  claims 503 

in  actions  by  assignees  of  bills  and  notes tSOS 

sQbstitution  or  joinder  of  assignee  as  party ".      7§6 

assignor  of  judgment  must  acknowledge life 

of  undertaking  on  attachment  on  discharge  of  defet»dant 710 

of  right  to  sheriff's  deed  on  sale  or  ^xeei)tion 1474 

action  by  assignee  to  recover  chattel 1902 

liability  of  transferee  of  cause  of  action  for  costs...........   8217 

Afflvnment  for  Benefit  of  Creditors. 

petition  of  surety  of  assignee  to  be  relieved  from  bond.. 812 

preference  of  actions  by  or  at^ainst  assignee 791 

filing  notice  of  assignment  of  judgment  1263 

consent  to  discharge  insoWeot  d<^tor ..•.••• 21S3 

Assiptanoe. 

when  writ  issues  in  condemnation  proceeding., 8371 
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jqritdiction  of  county  court  over  joint-stock  associations d4l 

a^tlM  hy  «}r  agmfnftt  pr*tideiit  or  tlrc4Mirfer . . ; .  1919 

risbt  Qf  actiQq  9g9inst  m^mb^ra  npt  •S«ctcd  1923 

nw  Qwmtd  an  snocuition 1919 

de»tb  or  incapacity  of  nn^mb^r  ^ofis  not  aff«Qt  action 1920 

«ttb«t|tuti^ii  of  ftHcc^yqf  o|  o^ccr 1920 

^ffect  of  judgment  ^gamgjf  pffic^ 1921 

fisijsincc  Qf  c3S^cMtjop  »ga;nst 1921 

act^QQ  ^g^injlt  me|nb<;rs  after  93iact)^on  l^g^iqst  Hfsociation. .  1922 

H^i^t'op  pi  wiicjn  ^tf»»n?t  mcqibtrs  ww^n^fd 1923 

ipwnpiper  of  oiembfr 1824 

improper  jpinder  of  person  i\fit  Utbl«  or  dead 1924 

provisions  relative  to  detemiination  of  claim  to  real  property 

applicable ^(|pO 

services'"  6r  siihimons   tty   pubOcafioil'  upon   unfncorporated 

associations 438 

I.  When  wasraiit  gsantsd. 

by  whom  granted  in  city  court  ^f  N$w  Y^rV 827 

time  for  rendition  of  flnai  decision 719 

not  to  be  grantecl  with  arrest  or  injunction,  e^ccept,  etc 719 

in  what  actions  ^at^ted  '.'.' ......' 685 

facts  requipd,'  to  procure  warranf 686 

in  action  againsf  piiblib  officer  for  pecu^tion 637 

nay  be  granted  tq  accoippany  sunnqons 688 

nay  issue  on  coyinterc^aint 720 

not  granted  oh  submitted  controversy 1281 

in  action  to  charge  joint  debtor  not  summoned  in  previous 

suit ; ;.........:..  1946 

service  of  summons  after 6S8 

affidavits  to  be  filed M9 

undertaking  on   olo 

contents  of  warrant 641 

to  whom  warrant  directed t 641 

undsTtakin^  not  avoided  by  defect  ii^  warrant 642 

not  invalidated  by  want  of  jurisdiction 642 

stcurity  not  rcquir^  from  state,  munidpality.  etc 1900 

liability  of  state,  municipality  or  officer  for  damages 1900 

|I.  Execution  or  wasbant  rfHPXifa  7^1  ^CTIftN. 

sheriff  t<\  cxscutf  warrant  of  city  court  of  New  York 830 

kvy  by  sheriff  after  term  of  office 1 644 

Ifry  oh  defehdant's  property  .1 644 

scisure  of  boo\cs  ot  account,  vouchers,  etc 644 

evidences  of  title 644 

unpaid  tubfcrintion  to  foreigrn  corporation 646 

shires  or  bonos  of  corporation 647 

|>9p4?>  notM  4nd  iiistTUments  for  payment  of  n)oney i>48 

jn^erest  fs  legatee  or  distribute^ 648 

^teref (   in   rca)  property 645 

ppt^ce  of  ^ttac^|n<rnt  pf  fc^l  PTOP<if*y «49 

personal  property  capable  of  manual  delircry 649 

personal  property  not  capable  of  manual   delivery 649 

property  discovered  in  action  by  (hprifl^ (49 

third  person  to  furnish  certificate  ot  defendant's  in|eTCSt o56 

examination  of  person  refusing'  certificate  of  Interest'.'.  .* 651 

ni^dcrtakinff  to  carrier  by  Y^tcr   ..!'...'........."...'. '. . ,  652 

conmvincfrtd  prevent  Wy  on  ffoods  aboard  sl^ip 663 

inventpry  by  sheriff  and '  appraisers. .  .7. ! .       : . .  654 

ikeriiT  ^5  Iftolldst  ^cb^s.  etc-,  attached 6B« 

may  sue  on  debts,  etc..  attached 655 

fiction  by  sheriff  in  aid  of  attachment 655 

•ction  by  plaintiff  in  aid  of  attachment 677 

•ale  of  perishable  goods  and  ammal* 666 
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A-itaekment  —  Conilnwed. 

U.  Execution  or  wakbamt  pbndino  thb  actiom  —  Contiaocd. 

enforcement  of  return  of  inventory , 

refusal  to  return  inventory  a  contempt ....].     

levy  not  superseded  on  appeal   ISll 

additional  allowance  to  plainttflP  when  property  attached .   3302   83M 

computation  of  additional  allowance SH 

thenff's  fees  on 338? 

for   levying   on   warrant 3^17 

for   inventory    and    appraisal 35^7 

poundage   331.17 

exemption   of   exhibits   at   exhibitions 14i>4& 

III.  Vacatino  OS  uoDijnriNo  waixamt;  xncbbasiiio  ibcukitt. 

when  warrant  '*  annulled  "   

who  may  move 

what  relief  may  be  asked 

motion  to  vacate  or  modify  or  increaae  security 60 

■  to  whom  application  made 69 

time  for  rendition  of  final  decision !1  711 

on  what  papers  made ,. d 

denial  of,  not  to  prejudice  subsequent  motion -•««..-..  • 

restoration  of  attached  prooerty  to  defendant 79^' 

restoration  of  books,  vouchers,  etc..  to  defendant TB 

delivery  of  undertakinflrs  to  defendant TM 

assignment  of  undertakings  to  defendant TV 

defendant  to  be  substituted  in  sheriflf's  action -•.-...,  7W 

cancelling  notice  attaching  real  property , TXl 

sheriff  to  file  warrant  and  return  thereon. ..•..  TB 

IV.   DiSCRARGB   OT    attach  KENT. 

motion  for  discharge • •••....• 

undertaking  on  application ••••••••• 

application  by  one  of  several  defendants 689 

undertaking  by  one  of  several  defendants.... fli 

sureties  to  justify  if  required 6N 

sheriff  to  retain  property  until  justification. 681 

provisions  aoply  to  vessels IBS 

partner  of  defendant  may  apoly ttS 

undertaking  by  partner  of  defendant 6N 

proceedings  to  ascertain  value  or  sufficiency  of  sufetiea 6H 

notice  of  application IM 

undertaking  by  junior  creditor  to  prevent  release  of  foreign 

vessel Tn 

restoration  of  attached  property Ttt 

of  books,  vouchers,   etc Tifl 

delivery  of  undertakings  to  defendant ?!• 

assignment  of  undertakings  by  sheriff  to  defendant .,  TIO 

defendant  to  be  substituted  in  sherifTs  action 710 

cancellation  of  notice  attaching  real  property ...•.•....•  711 

aherilf  to  file  warrant  and  return  thereon. • ••••..  TU 

V.   pBBrBBBNCBS  BETWEEN  WABBANTS. 

rule  as  to  executions  governs ...••••••••••  f 

levy  under  junior  warrant , 69S 

undertaking  by  junior  to  prevent  release  of  foreign  vesicl....  TBI 

subsequent  attachment  of  foreign  vessel , 7(0 

rights  of  junior  in  action  in  aid  by  senior  and  sheriff.. 7QS 

action  in  aid  by  junior  jointly  with  sheriff 704 

rights  of  third  and  subsequent  creditors TQB 

order  of  preference  aa  against  execution 1407,  1406 
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Attachment  *  Continued. 

VI.  Claims  of  third  pasties  to  pkopektt. 

trial  of  claim < 106,  109,  867 

indemnity  by  plaintiff  to  sheriff 6o8 

affidavit  of  claimant 657 

application  by  claimant  to  court t 658a 

undertaking    658a 

justilication  of  sureties 658a,  690 

retention  of  property  until  justification 658a,  691 

payment  of  sncriff 's  fees,  etc 658a 

action  by  sheriff  on  undertaking 658a 

findine  not  to  prejudice  claimant 659 

sheriff  to  keep  property  or  proceeds  until  judgment 674 

payment  of  money  into  court 675 

release  of  surplus  property   676 

sheriff's  fees  tor  notifying  jury 3307 

1.  Domestic  vessels. 

proceedings  on  claim  660 

appraisal    661 

undertaking  for  release 662 

order  for  discharge 663 

action  by  defendant  on  undertaking 664 

action  by  sheriff  on  undertaking 664 

defences  in  action  on  undertaking 665 

sale  by  sheriff   671-673 

Z  Foreign  vessels, 

claim  of  ownership 666 

appraisal    ; . . .  .  666 

notice  of  appraisal   667 

undertaking  by  plaintiff 668 

discharge  of  foreign  vessel 669 

discharge  on  claim  of  title 670 

sale  by  sheriff   671-673 

VII.  Actions  ik  aid  of  attachiibht. 

by  sheriff 655 

by  plaintiff 677 

costs  in  action  by  plaintiff 677 

leave  to  plaintiff  to  sue 678 

joining  plaintiff  with  sheriff 679 

management  is  subject  to  direction  of  judge 680 

rights  of  junior  in  action  by  senior  and  sheriff 703 

hy  junior  plaintiff  jointly  with  sheriff 704 

VIII.  Pboceedings  after  judgment. 

entry  of  judgment  by  default  on  service  by  publication 1217 

to  wliom  execution  issues .^ 700 

when  judgment  enforceable  only  against  attached  property. .     707 

requisites  of  execution  after  levy  of  attachment 1370 

how  judgment  satisfied   708 

order  of  sale  of  property 708 

concealing  or  withholding  property   70S 

collection  of  debts  and  choses  in  action 708 

sale  by  sheriff  under  order  of  court < .     708 

warrant  revived  by  reversal  of  judgment  for  defendant ."W-i.'t 

effect  of  stay  of  proceedings  on  final  judgment  for  defendant.  3343 

IX,  Actions  against  sriF.RiFP. 

xubstttution  of  indemnitors  as  defendants 1421 

auttce  of  application 1422 

terms  on  substitution 1423 

when  indemnity  relates  to  part  of  property 1424 

proceedings  when  officer  i««  joined  with  indemnitors 142.'> 

effect  of  order 1420 

officer  must  give  notice  of  action  *.  1427 

property  seized  under,  not  to  be  replevied 1690 

1  l.M> 
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4ttaelimeiit  —  Oontlnwed. 

X.    Ilf    JUSTXCSS'   COUSTS. 

id  what  actions  warrant  may  be  granted  ••.••••••* •-.. 

affidavit  on  application  ;••• • ^^ 

grounds  for  lastiing  warrant 2*W 

to  be  issued  with  snmmorii  ...l**... — .  gjF 

fortn  and  contents  of  warrant  ^BT 

plaintifF*8  undertaking ; ?Sff 

execution  of  warraHt ; > ^^ 

sale  of  perishable  property -•- 2?*'*' 

service  of  summons  and  warrant  on  defendant 291< 

undertaking  by.  defendant 991] 

re-delivert  W  deftHdaiit , 2911 

claim  by  third  person 2912 

bohd  bf  claimaHt  iind  tf«ivery  thfeHiott 2W2 

jodgttlfcttt  Id  attidrt  dil  bond  M  clalttatit 2813 

action  by  defendant  on  claimant's  bond 2S14 

return  of  warrant , 2911 

motion  to  vacate  or  modify  warrant 2S1{ 

motion  to  increase  plaintiff's  skctirtty 2S1< 

affect  of  vacating  warrant  on  jurisdittibn  Of  jhstifee 2$IT 

proceedings  when  Inttiihbtlfi  Hbt  t)eHbi)lll1^  seTfed 7S*s 

effect  of  judgment  when  sunithoris  Hot  ^fcrSdhfclly  IM^ed TSl^ 

eitecution  when  snnimohs  hot  p^sonally  seHed 29IS 

pttiptttf  Ibtied  on,  canndt  be  replevied ,;;..% ; . . . .   leQO,  SSIf 

XI.  In  lo^al  cqvbts. 

1.  New  York  city  court. 

proof  required  to  obtain  warratit SIW 

order  fbt  service  of  summdhs  withbut  tiiy  or  fbf  puUica- 

tior  : SIT? 

sale  of  perishable  prt»pei*tir  HMried  ok siTi 

%.  New  York  municipal  court*.    . 

when  warrant  to  issue 8210.  ???i 

1l  tn  Aibony  and  troy. 

when  warrant  to  listie  ..,..••• *.•;.•.&...•  iSlOi  SSU 

Att«iUUtiit». 

of  courts,  not  to  t^rtetice  as  ttttdrdeyl: ..•.;.*...it..; fSL 

how    furnished ; . .  *  U » U  •  i ;  • ;  i . ;  i  . . .       31 

of    appellate    division «......•  •  ^  ^  • «...  .221,    242 


of  court  in  Kinn,  Queens  and  RtcHftldiid  boHhtlB. ; .:  .;.T9lk      m 

sheriff  to  desiirillle  edhltabll^s  ttHd  depiitKS 9T,      &S 

penalty  for  neglect  to  attend ..:....«;...... . .  _     99 

ot  New    YbrK   city   bottrt 835-337 

tenure  of  office  AiA  fbed  nbt  affected 33M 

compensatibh —  3312 

of  surrogates'  courts  in  Nofr  York,   Kinfes  Ahd  Erie  cdUhties.   2315 

Jlttorneya. 

I.  QuAUFicAttoKS  And  AOitissibN. 

refusal  of  Admission  for  f ratlduletlt  act« !ig 

examination    and    admission 9S 

board  of  law   examiners  created 58 

rules   for   adhiission   of 19g 

rules   of   eJcamination 66 

changing  rules  for  examination  arid  d^^issiod 57 

rules  may  exempt  graduate  from  clerkship 5^ 

admission  of,   from  other  states M 

oath    of   office ...... .^ S9 

certificate    of    admission S9 

residence    in    adjoining   states ^ 

llUO 
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INDEX. 

Attorneys  —  Contlimed. 

l).    SUSPENSIOK    AND    lEMOtAL. 

ttttpensjon  for  irilseotlduct 67 

disqaalified  oh  eonvktion   of  felony 67 

disbatm^nt  of  former  prosecutor  for  defending  proseetition. .  80 

tb  be  suspended  or  removed  only  on  notice 68 

terHcc  b{  notice  witliout  the  state 68 

district  .attorney  to  prosecute  cases  for  removal 68 

removal  operates  in  evety  court 68 

vacating  order  of   debarment C7 

expenses  of  proceedings  to  rehiove 68 

• 

III.  Whsv  disqualified  to  act. 

of  judge;  in  matter  before  him 50 

partner  of   tUd|rb  bfef())>b  jtidgb 4i»»  50 

clerk  of  judge  before  judge 50 

clerk(  etc.,  in  his  own  court 01 

sheriff,  coroner,  ett.,  hm  tb  prdttice 62 

of    surrogate 241)3 

surrogate's  father  or  son  before  surrogate 2529 

clerks  of  surrogates'  courts ^ ^^^^ 

district  attorney,  etc.,  not  to  defend  aftfcr  he  leaves  office...  7d 

partner  of  district  attorney,  etc.,  not  to  defend  jf)rosectitions.  78 

constable  and  law  partner  of  justice  before  justice 2889 

judge  of  court  of  claims ..*... ;••..•••..;.;•  279 

iV.    PlorSSSIONAL  DVTT  AMD  tOWDUCT. 

non-payment  of  money  a  civil  contempt 14 

misbehavior,  neglect  or  disobedience  a  civil  conttoipt 11 

assuming  to  att  as,  without  authot-fty. 14 

only  attorneys  to  practice  in  New  Yorlk  city 68 

penalty  fot  unlawfully  ptactidng  In  New  York  city 64 

treble  damages  for  deceit 70 

dfc<}eit  a  misdemeanor •  •  70 

tfeblfc  dartiages  for  wilfully  delaying  cause 71 

not  to  lend  name T2 

not  to  buy  claim    ..,..; , 7A 

hot  to  give  cohsideratioh  to  procure  business ^ 74 

liiisdemeanor  to  buy  claim  or  illespll^  procure  business 76 

talcing  bona,  etc.,  not  within  prohibition  against  buying  claim.  76 

party  prosecuting  in  person  >^ithin  prohibitions  on  attofe'ney..  7V 
corporation    engaged    in    business    of    conducting    litigation, 

witliin    same    prohibitions 77 

unlawfully   defending   i.rosecution  \si  misdemeanor...,. 80 

may  iefend  himself  in  person . . , 81 

lianx,  for  costs  for  pleading  scandalous  matter 545 

order  of  arrest  in  action   for  malpractice 549 

in  action  for  misapnlied  funds 549 

in  justice's  court  for  misappropriating  funds 2806 

limitation  of  action  for  monpv.  etc.,  received  by 410 

comnMinicat'on*!   to.   nre  nrivileged    ^'*^ 

privilege  waived  when  attorney  subscribes  will  as  wittiest....  836 

V.    APPBAaAlfCE  AND  AUTHOEITY. 

appearance  may  be  by 55 

in  justice's  court   2886 

assignment  to  conduct  action  by  or  against  poor  person . .  458,  460 

4fo) 

may  apoear  in  proceedings  instituted  by  state  writ 1095 

of  relator  in  state  writ  deemed  attorney  for  people 1995 

proceedings  on  death  or  disability 65 

appearing  for  two  or  more  defendants  to  receive  one  copy 

complaint 470 

want  oif  warrant  of  attorney  cured  by  jodgmeot  on  veHfct, 

etc.  .  .  . . . ., ., 721 

immaterial  omissions  of.  cured  by  judgment  on  verdict,  etc...  721 

may  satisfy  judgment  within  two  years  after  entry 1260 

1161 
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INDEX. 

A.ttoriiey»  —i.  Continued, 

V.  Appearance  and  authohty  —  Continued. 

revocation  of  authority  to  satisfy  judgment .•••• 

proof  of  authority  to  appear  in  justice's  court 

production   of  authority  of   plaintiff's  attorney  in  action   of 

ejectment     1513-15H 

not    liable    for    costs    because    of    contingent    interest     in 

recovery ffllj 

liability  for  costs  when  security  not  given 327i$ 

VI.  Subscription   of  process  and  pleadings. 

process  to  be  subscribed  or  indorsed  by 34 

to    subscribe    summons 417 

pleadings 520 

notice  of  appearance,  answer  or  demurrer 431 

order    of    arrest 561 

warrant    of    attachment 641 

offer  and  acceotance  of  compromise. 74^ 

verification  of  pleadings  by, '. SSS5 

of     account 531 

VII.  Service  of  papers  on. 

service  of   papers   on 796 

by   leaving   at   residcxKe 7PT 

by   leaving    in    office 797 

by  leaving  with  partner,  clerk,  or  person  in  charge  of  office.  7S7 

after  appearance,  papers  to  be  served  on  attorney 790 

VIII.  Compensation. 

compensation     for     services 96 

lien  for  services  on  cause  of  action «.  06 

lien  not  affected  by  settlement ,,  QS 

determination   and  enforcement  of  lien Oi> 

costs  to  poor  person  payable  to  attorney .,  467 

not  entitled  to  witness  fees  for  testifying  for  client 3288 

IX.  Privilege  and  exemptions. 

communications    to.    are    privileged 835 

privilege    from    arrest 5^ 

furniture  and  library  of  householder  exempt  from  execution.  1381 

exemption   from  jury   service 1090,    1081,  1127 

proof    of    exemption 1062,  1128 

A.ttorney-General. 

I.  Powers  and  duties. 

partner   not  to  defend  prosecutions 7S 

not  to  defend   after  leaving  office 79 

to  represent  state  before  court  of  claims 270 

superintendent  of  public  works  to  assist  in  canal  claims ....  2T»» 

to  approve  bond  of  depositories  of  court  funds 74*3 

to  apficar  for  state  in  foreclosure  of  realty Ifi27 

searches  to  be  made  without  charge  for 32fVt 

may  appeal  from  discharge  of  prisoner,  on  habeas  corpus....  2059 

application  by,    for  habeas  corpus  to  testify 2011,  2012 

no  fees  or  undertaking  to  brinor  up  prisoner  on  habeas  corpus  2W12 

to  make  a])nHcation -for  writ  of  assessment  of  damages 2105 

to  anpear  on  application  to  discharge  of  insolvent  debtor . 2207 

as  to  final  accounting  of  receiver  of  corporation 2431b 

11.  Service  of  papers  on. 

notice  of  claim  against  state  to  be  filed  with 264 

summons  in  action   for  partition 13J4 

citation   on    probate  of   will 2616 

on   petition   for   administration 268S 

on  accounting  by  executor  or  administrator 2747 

notice  of  application  to  discharge  insolvent  debtor....  2165,  22fl7 

in  action  to  enforce  mechanics'   liens 3402 
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Atiomey-GenerAl  —  Coniliiwe^ 

III.  Actions  by. 

causes  of  action  against  same  defendant  to  be  joined. 

consolidation  of  actions  by  people  against  different  defendants.  1969 
joinder  of  relator  as  party  plaintiff  in  action  by  people. .....  1896 

relator  to  give  security  for  costs,  etc 1966 

compensation,  when  relator  joined  as  party  plaintiff 1966 

when  he  must  begin  action  against  corporation 1806 

against  directors  and  officers  of  corporstion  for  misconduct..  1782 

in  name  of  people  to  dissolve  corporation 1785,  1786 

reference  of  issues 1012 

to  annul  corporation   179T,  1798 

by  people  to  recover  public  funds 1976 

to  vacate  letters  patent   1957-1960 

In  name  of  people  against  usurper  of  office  or  franchise.  1948-1966 
See  "  Ouo  Wasbanto." 

to  recover  penalty  or  forfeiture 1962-1964 

limitation  of_  action  for  penalty  or  forfeiture. ..............     387 

on  undertaking  in  contempt  proceedings 2290 

against    sheriff    for   taking    insufficient    undertaking    in    con- 
tempt proceedings 2291 

ejectment  for  real  property  escheated  or  forfeited 1977-1982 

application  for  state  writ 1996 

notice  of  motion  for  temporary  receiver  on  voluntary  dissolu- 
tion  of  corporation « ••••  2428 


Awud. 

See  "  AsBiTaATiON." 

a 

Bsai. 

I.    GbnEBAL  PROVISIONS. 

fictitious,  Dunishable  as  a  civil  contempt. 14 

custody  of  person  surrendered  in  exoneration  of  bail 110 

surrender  on  removal  of  action  from  county  to  snpreme  court.  846 

on  hearing  on  habeas  corpus   2035 

fixing    and    allowing    on    certiorari    to    inquire    into    deten- 
tion   2045-9048 

pending  appeal  on  habeas  corous  or  certiorari 2060-2064 

notice  of  justification  in  N.  Y.  city  court ••••  8161 

II.  On  obdeb  op  abbbst.     See  ''  Abbbst." 

B«nkr«pt«y. 

preference  of  actions  by  or  against  trustee ••••.  791 

notice  of  title  of  trustee  to,  of  judgment 1263 

discharge  in,  as  ground  for  vacating  arrest 568 

discharge  of  judgment  against  hnnkrupt 1268 

lien  on  real  estate,  not  affected 1268 

notice  of  application   '. 1268 

summary  proceedings  to  dispossess  bankrupt  tenant 2231 

stay  of  warrant  on  undertaking  for  rent 2254 

trustee  to  give  security  for  costs 8268 

bankrupt  to  give  security  for  costs 8269 

Bwaka. 

See,  also,  "  Savings  Banks.'* 

petition  by,  for  change  of  name • 2411 

superintendent  of  banks  to  approve  change 2411 

contents  of  petition  for  change 2412 

order  changing,  to  be  filed  with  superintendent  of  banks 2414 

excepted  from  provisions  for  voluntary  dissolution 2420 

action  on  notes  and  bills  used  aa  money,  not  limited. ..... ....  898 

IIUU 


Banks  •^  Coiitlii«e4« 

limitation  of  actions  for  penalties  against  directors  and  itock- 

holdera , .......•••*... 

prefprcqce  of  actjpns  t^^ainst  banks  of  issu^ «,...     T91 

•rder   01    arrest   in  action   ^gftinst  ftgeiU   tor   rp i lapiwnpri^fi n c 

funds • -••.. 

^  in  justice's  court 

deposit  of  money  collected  on  j^ttf^chm^nt • €75 

of  d^ced^nt's  funds  pr  property-  - 8662 

of  money  by  tf:mpofary  ^dwiQistrstfir ••• 2878 

designation  of  de|>ositories  of  CQurt  llllidy .....•• 746 

ij^ccotints  of  depositories 112 

certiftcates  to  deposits  pf  cpHr(  fHA^* ...••••••••.••     761 

See,  also,  "  Lbcitimacy." 

sittings  of  court  niay  be  private ,. 5««»*..        5 

succession  of  illtffltlin^te  ^bildren  to  mother. .••^•.••, 

Batttrr. 

See  **  Assault  ^wq  Battbry." 

Ba'VFiiy  Ho««««. 

summary  proceeding's  to  dispossess  t^i^&nl •.>-•••••..,..  ^__ 

notice  by  neighbor  to  owner  to  commence  proceedings 22X1 

petition  by  neighbor VtB 

service  of  precept  on  landlord 22<Q 

final  order  against  occupant  in  proceeding  by  neighbor 22tf 

warrant  to  dispossess  defendaot J3Sp 

Blgramy. 

ground  for  annulling  marriage 1743 

Bill  of  Pfiriieii4Ar«. 

WMrt  may  order SI 

penalty  for  default  : . . .  531 

Ui  action  In  justice's  court 2942 


|lf|I«  pnd  Notes. 

not  to  be  acknowledged  Of  provefi 987 

when  nbtary^s  certificate  of  protest  and  notice,  evidence 823 

service  of  affidavit  denying  notice  of  prot^t 923 

when  notary*s  protest  evidence  of  demand 934 

when  memorandum  by  notary  evidence  of  notice 9^ 

proof  of  presentmeqt  and  protest  of  foreign  bills 9S5 

may  be  attached   Gt6 

holder  to  certify  defendant's  interest  when  att^cbment  leyted 650 

sale  on  execution,  when  attached '......     706 

deemed  assets*  in  hands  of  executors,  etc.  .^ 2712 

action  on,  of  moneyed  corporation  not  limited 393 

how  pleaded • 534 

counterclaim  in  action  by  transferee 502 

joinder  of  parties  severally  liable 4^ 

action  by  transferee  of IDOT' 

by  drawer  or  indorscr  for  costs  and  expenses 191^ 

order  for  trial  in  action   against  corporation ITS' 

extension  of  time  in  action  against  corporation 17^^ 

actions  on  lost  instruments 191' 

iodciAQity  on  judgment  on  lost  instrument IP** 

no  indemnity  by  state,  etc.,  on  lost  instnimeiits 191^ 

Bill*  of  Bxo|iimve. 

Sec  *'  BiLi.8  Am  Nona." 

11€»4 
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Board  of  Claims. 

I.  Constitution;  judges;   officers,  etc 

?ear , , , 262 

^pnstitution  of   263 

appointment   of   coning issioners 263 

Suoriim ' .   .'  ^ ...  .\',  I, .','.'.  l 263 

ppoiHtmcnt  of  clerk 266 

6f  Stenographer   266 

of  marsteil   : : : . .  266 

sessions  .  .    '. ;  268 

when  mtist  view  premises  Effected 268 

sheriflf  to  furnish  rooms 268 

attendance  of  sheriff  at   sessions 268 

fees  of  sheriff  for  attending  sessioi^s 268 

expense   of  prpcqring  testimony  on   commission 272 

report  to  legislatt^fe 271 

annual  report  to  comptroller 273 

•hall  not  practice  taw  nor  act  as  referee :  279 

salary   of   commissioners ' . . .  279 

of  officers    ^80 

II.  Jurisdiction;  procedure;    deti«m^4T(qn. 

jurisdiction '. 264 

uot^c^  of  intention  to  make  claim 264,  270 

f^les 265 

procedure T 265 

attorney*general   to   represent   state 270 

superintendent  of  pnbm  works  to  assist  In  canal  claims....  270 

catial  claims  to  be  6|ed  with  superintendent.'. 270 

cotropromise ; 270 

consolidatipn;    intervention,   etc 281 

substitution   61   parties. . . . '. 281 

may  order   additional   parties   brought   in 281 

,  summohs  or'cftatfon  to  additional  parties 281 

service  of  summons  or  citation .' 281 

power   to   render  judgment   against  parties   summoned ..  281 

record  of   proceedings ; : . . . .  371 

new  trials    265 

costs  not  to  be  taxed 274 

judgments 269 

interest  on  judgments 269 

payment  of  judgments 269 

judgment  bars  further  claim  or  demand 269 

execution  on  judgment 269 

lien  of  judgment  on  real  property 269 

docketing  judgmpats  of,  ip  county  clerk's  oHice 269 

vacating  and  modifying  judgments 265 

III.  Afpeai.8  from. 

from  orders  a(id  judgments 275 

time  of  taking  ap^c^l 27<i 

notice  of  appeal    276 

secvipe  and  settlement  of  case 277 

practice 275 

questions  revi^wat^lp   • 275 

preference  af  aopeils 278 

judgment 275 
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included  in  "  body  or  officer  **  on  review  by  certiorari.  • S4i 

it  "  person '*  under  condemnation  law ...^  3P 

•ervice  of  SMtndamus  on 2070,  2071 

of  certiorari  on    213D 

action  by  people  against,  for  public  funds 19tt^l9T6 

preference  of  action  b^  people  against 79 

order  of  arrest  in  action  against &f9 

attachment  in  action  against 637 

injunctions  against  boards  of  state  officers 005 

taxpayer's  action  against    192 

may  administer  oaths St3 

issuance  of  subpoena  by $^ 

recalcitrant  witnesses  before    ^ 

habeas  corpus  to  bring  up  person  to  testify  before aCWi 

no  security  on  appeal  by  board  of  state  officers 1311 

arbitrators  have  powers  of  boards  over  witneNes 3KV 

Body  Bxecutlon. 

See  "  Execution,"  XIII. 
Boncla. 

Sec,  also,  "  Undertakings." 

I.    As   PEOPERTY    AND    CHOSES    IN    ACTION. 

attorney    not    to    purchase 7Sp     T5,      T5 

justice   or   constable   not   to   purchase 3137.  313» 

action   on   penal   bond 19U 

legal  effect  of  condition  of  penal  bond 1919 

jurisdiction    of    justice 2!CS 

damages  for  breach  in  action  in  N.   Y.  city  court 316 

may    be    attached im 

holder    to   certify    defendant's   interest   on    attachment GTjO 

sale    on    execution    when    attached..... 7il» 

levy  of  execution  on  government  and  corporate  bonds......   1411 

deemed  assets  in  hands  of  executors,  etc 2Tii 

II.  Form  and  sufficiency  in  actions  and  special  proceedings. 

form     S12 

further     protection     for 81ols 

to    be    acknowledged Mu 

party   need   not   join   with    sureties Sil 

one    surety    sufficient,    unles.s    etc 811 

putting  in   fictitious   surety   punishable   as  contempt 14 

fidelity   or    surety   comjiany   equivalent   to   two   sureties SIl 

execution   of,   by   fidelity   or   surety  company Sll 

justification  by   fidelity   or   surety   company &11 

affidavit    of    sureties    or    party 8U 

approval   by   court   or   judge 81^ 

petition  by  surety  to  be  relieved 8C2 

accounting  by  principal  on  petition  of  surety  to  be  relieved.  biU 
revocation    of    appointment    of    principal    for    failure    to    file 

new    bond ^l2 

examination   of   sureties 813a 

when  several  sureties  may  justify  in  smaller  sum aiZ 

agi  eement   for  deposit  in   trust  company,   etc yi3 

to   be   filed , Sltl 

not   affected    by   change    of    parties 8K' 

immaterial  variance  froih  statutory  requisites  does  not   affect.  729 

amending   defects   in 7oU 

not  impaired  by  removal   of  action   from  county  court 346 

by   claimant   on   attachment   in   justice's   court 21^12 

of  committee  of    lunatic,  on  petition  to  sell  realty 25C1 

of   guardian   of    infant,    on   |>etition   to    sell    realty 23SS 

III.  Actions  on  bonds  in  actions  and  special  proceedings. 

no  appeal  to  court  of  api^eals  from  judgment  of  affirmance  in 

action    on    individual    bond    on    appeal ...... .^ 191 

action  by  party  on  bond  to  people  or  public  officer.  .•*..... .     &14 

IIUO 


Bonds  —  ContiiKiied* 

III.  Actions  on  bonds  in  AcrdWV  iNi»  trwcut^  meMmmttm^^^  Cintfalied. 

leare  to  sue  on  bond  fisr  totatiKf  of  MgHOt.  ,.^^***^^., 814 

i^rrii^glisn  of  M.  Y..  city  coiMt  At  xfti— s-  •«  Wads  in  that 

coort *„,**,** 316 

MtMl»  MH  bMid  9i  ckMBMii  o»  <tta>ii«Mit  i»  i4M»U«^s  court.  2913 

2914 
action  on  bond  on  petition  to  mA  Mfllgr.  ^«>«^rrr« • . «# 2868 

SV.   OV  OITICTALa. 


..r  -L— ■  ■■■ ...^,..^.,^ 1890 

assignee  of  insolvent  debtor  deemed  officer 1890 

on  assumption  of  pubUe  oAeif ^ 1951 

clerk  ol  court  oi  s|>pMl». , ^...w^.^ 199 

•I  dayositaries  of  pflUit-  loAd*. .«.«.  w.^.  i^o^.  <<«•»..'• 746 

gnacoiaa.  Bd  litem  of  infant ^.  # . . ^^. » . .  ^ 474-476 

inpwtitiMi.   .....^^......^ 1636 

for  legacy  or  distrib««m  siiw    .  ^v>^^^^...^.> 1820 

goardiaa  o£  isfaai  stfMv  pflieio».  >.  #^ ^^ ^ 1681 

coounittee  of  incompetent  .•«. . .  ..^^.'..  .^.««. .  r^..*.- 2887 

on  afipUcafeao*  to  a«ll  real  pie^ity   «i  inlaot  or  incompe- 
tent  , r «.^«..^.^.-....  2861-2868 

of  receiver 715 

Increasing  bond  of  receiver ^-^^r,,-^^*. .»». ^^...,     715 

V.  Actions  on  off zoial  bonds. 

receifWB;  frtnrtees,  etc.,  ipp6im€d  fiy  cuarf  deemed  officers. .  1890 

assignee  of  insolvent  debtor  deemed  officer,  i. *...>.»....  1890 

in  what  court  to  be  brought 1890 

whoa  demand  necessavy  ,.,**,,.^,,*.,,,  ,,,,,^.* 1891 

application  for  leave,  gM  /Hin#.  w«,..^«.r«...  r^.  «..^ 1892 

•«d«v  vacating  leave  on  iioilce «......<. 1892 

of  sheriff,  application  for  leave  to  sue  on IQSO 

order  granting  leave   IHftl 

where  to  be  bimsglit « ^ « 1881 

MfSoas  for  other  dtffaailts  net  affeMed  hy.  ptmdmaby.  ^ . .  1882 
laidoreeHMnt  ott  execoflen  dioreotliMr  fHMnier  ot  cotlec- 

tiov 1888 

surettcsi  maiy  plead  pvtvlous  psyiiMNB,  oic.^  siv  defence.  1884 

satablr  distribotioia  amonif  efatmnitf 1885 

of  sorrogate,  Imre  to  sue  upon ^..  1886 

coiiatjr  treaaarer,  leave  to  sae  on,  for  lailtirc  U  pay  niofiey. .  1887 

leave  to-  sue  on  offidaJ  bonds  of  otlwy  officert 1888 

provisions  relatSav  to  ttaeriff  apply  to-  ^tikor  oAean 1889 

VI.  In  sitbkogatk's  coubt. 

1.  Gsnsrat  provmcm^, 

to  be  acknowledged  or  proved *.^ .>.« 

deposit  of  securities  to  reduce  penalty 

KabMiiy  of  sttretie»  for  money,  etc.,  recefretf  iir  anotller 

capacity 2596 

when  new  bond  may  be  fOqalMid. .  ^ 9^7 

when  new  suretiea  may  be  rc<ttitffed. , ^ 2597 

order  that  principal  give  aevp  bond 2598 

revocation  of  letters  for  failure  to  give  ae^  bond 2599 

application  by  sureties  to<  ba  raleaaedr 2600 

release  of  old  sureties  on  giving  new  bend « 2601 

action  on.  bond 2607 

suoceseor  may  sue  on  bond  on  revoeation  of  k^rs 2606 

aetloa  when  no  successor  appaiaffied^.«.  .«.»«•> 2609 

MiMB  aot  barred  by  coouaitment  for  contempt 2H5 

44  1107 
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IMDIZ. 

BoBdfi  —  €oBtlBm«#. 

VL  Jm  ■vibooatb's  oouet  —  ContiiMMd. 
1.  General  provisiom  —  CoBdnadL 

proTisions  applicable  to  executors,  etc.,  appointed  bdiBrt 
enactneiit  •  • •••• SH 

to  prevent  decree  when  property  withheld  from  executor, 
etc 2708^2719 

on  payment  of  legacies KZl 

purchaser's  bond  on  sale  of  executory  contract  for  lands.  SP 


of  freeholder  appointed  to  sell  decedcnt'a  realtj^.  •  • ti^ 

%  Of  €g€c%tor9  and  admnistrator*. 

of  executor  on  objection  against  him 9688,  3lfi 

of  administrator  with  will  annexed Vti 

of  administrator W 

of  county  treasurer  as  public  administrator 9M 

of  temporary  administrator ^ 

of  depository  of  temporary  administrator 3t3 

on  issuing  of  ancillary  letters 90 

sufcty  of  exeeutor,  etc.,  may  compel  aeoounting SIT 

on  decree  for  sale  of  decedent's  realty. •... 2W 

iL  Of  guardians. 

guardian  of  infant's  property SSS 

of  infant's  person ...^.  8& 

appointed  by  will  or  deed 2863;  W 

4.  Of  ttttam^ntary  trustets. 

petition  for  security SCS 

form  of  bond  •• 3S1^ 

surety  may  compel  accounting • SNS 


« 


discovery  and  inspection,  see  "  Discovbxy." 

production  compelled  only  by  order  or  subpeena  dnc9S  tecmm..   £ 

of  foreiipi  corporation  are  presumptive  evidence wl 

admissibility  of  copy  of  books  of  foreign  corporation 9V 

verification  of  copy  of  book  of  foreign  corporation 81 

general  provisions  for  discovery  applicable  to  surrogate's  court.  2S38 

proceedings  to  compel  delivery  to  public  officer W^ 

proceedings  to  obtain,  after  judgment  determining  title  to  office.  ISK 

demand  for,  after  judgment  determining  title  to  office 1^ 

seixure  of  books  of  account  under  attachment ^ 

restoration  on  vacating  or  discharging  attadunent ^ 

Bownda^MS. 

may  be  subject  of  arbitration   2SB 

Breach  of  Peace. 

when  a  criminal  contempt ' 

Breaclik  of  Promine  to  Marrr* 

plesding  matter  in  mitigation  of  damages  , Stf 

proof  in  mitigation  of  damages ^ 

order  of  arrest  in  action  for 9* 

claim  for  damages  not  assignable   IJ^ 

attachment  not  to  issue   ^ 

/(ixcepted   from  justice's  jurisdiction    Jj 

of  Albany  city  court  2 

of  Troy  justice's  court    ^ 

lies 


IKDEX. 


of  officer,  by  juror  in  New  York  county 1122 

acceptance  of  bribe  from  juror  in  New  York  county 1123 

concealment  of  offer   to   take   bribe   from   juror   in   New   York 

county    1124 

to  induce  omission  of  juror's  name  in  Kings  county 1158 

penalty  where  juror  accepts  bribe , 1194 


damages  for  cutting  timber  for 1608 


order  of  arrest  in  action  for  funds  or  property  misapplied 649 

in  justice's  court « . .  2895 

Brooklriif  Jvstioefl'  Co«rt«  In. 

appointment  of  interpreters 8121-3124 

designation  of  attendants 8125 

when  court  to  be  opened « 8133 

removal  of  action  to  county  court 2934 

appeals  from  judgments  of 3068 

provisions  relating  to  justices'  courts  applicable 3133 

Brooiae  Covi&ty. 

jail  liberties  for 145 

Buffalo,  Mvnlclpal  Court  of. 

is  not  a  court  of  record 8 

removal  of  action  on  answer  of  title 2953 

summary  proceedings  to  dispossess 2234 

discharge  from  imprisonment  on  execution 8033 

Bvrylnar  Grounds* 

exempt  from  execution  .•...••••••••,.,,,,,, , 1396 

designation  of,  as  exempt III!!!!!!  1896 

By-Laws, 

of  municipal  corporations,  proof  of ., 941 


a 

Calendar. 

may  be  ordered  printed , ig 

•    expense  of  printing  a  county  charge I !!!!!!!!  20 

preparation  and  distribution   '..['.*,  OT7 

notes  of  issue  to  be  entered  on ','.'.'.'»  977 

order  of  issues  on , ['/.'.*,  978 

order  of  disposition  of  issues '. ,'///  'gfJB*  979 

trial  terms  for  actions  on  contract,  etc 282 

classification  of  issues 977 

preference  on,  see  **  Preference." 

contested  application  for  insolvent's  discharge  to  be  placed  on..  2167 

retention  of  place  on  amendment  of  pleading. , 723 

payment  of  sheriff's  calendar  fees 8807 

11  «0 


INDBX. 

filing  of  claims  and  notices • 

compromise  of  claim  agaioat  state •• . »».    2li 

officers  exeifept  from  jur/  service • ICA.  IfiH 


wills  of  personal  property  cxacuted  ia  .««.•••..••.•«••...•..  SBD 

carrier*. 

actions  against    UC 

undertaking  when  attachment  levied  on  goods  aboard  ▼esaai  • .  •     9M 
connivance  to  prevent  levy  of  attachment  on  goods  aboard  ship.    ^ 

Case. 

judge  out  of  office  may  settle M 

on  appeal  to  court  of  appeals  from  judgment  on  verdict   stttiject 

to  opinion  of  court   , .....•• « 

to  be  made  on  appeal  from  judgment  or  order  on  motion  for 

new   trial    9K 

exceptions  may  be  stated  separately   S£^t 

findings  on  facts  and  law  not  to  b«  stated  whan  they  appoar  in 

decision  or  report    9ST 

contents   of    < < V* 

rulings  and  remarka  of  trial  judga  not  to  be  iherod IS 

not  required  on  motion  for  new  trial  before  trial  jlidlgo  ........     SV 

on  motion  for  new  trial  for  irregularity  or  surpHae W 

on  appeal  on  exceptions  to  decision  or  report  . .  < $69 

appeal  from  order  oa  motion  fof  new  trial  on  indga'e  ndniitcs 

to  be  heard  on  case  settled .^. .     999 

on  submission  of  controversy »    1279,  X3W 

making  and  settling  on  appeal  in  condemnation  pf Oce€<fings SS^ 

statement  of  exception  in,  not  to  prejudice  motion  for  new  trial.  liV4 

final  judgment  not  stayed  by  preparation  or  settlement  of IdfiS 

order  refusing  resettlement  is  apprfilab^! IWt 

necessary  to  review  facts  on  appeal  from  eorregate's  court . . .  • .  StTS 

settlement  of  case  on  trial  before  surrogate 2r»<' 

requests  to  find  may  he  made  to  sttrTDftate  on  settlement  of 2M5 

on  appeal  after  jury  trial  in  New  York  connty  of  proceedings 

In  surrogate's  court  for  probate  of  will 25iT 

costs  tor  inn'icmt?  and  serving: »«•< «.«.*..  «f^l 

costs  for  making  and  serving  amendments XH^l 

itenographec  not  to  be  interested  in  preparing  or  prhitintf fH 

Ganse  of  Aetloa. 

See  "Actions." 
joinder,  see  "  Pleadings." 
transfer  of^  see  "Assignment." 
statement  of,  in  pleadings,  see  "  PLEADlMoa.*' . 
vaymsm  CMiAfy.  ^     , 

allowance  to  grand  and  trial  jurors *»" 

CeiueterloM. 

burying  ground  exempt  from  execution 1j^ 

designation  of  exempt  burying  ground - IgJ 

waiver  or  release  of  exemption •••.»   lew 

Ceneae.  ,         . 

ctfrtificafe  of  director  of  census  admisaible  m  evidence »« 

C«rtllf«ateii(. 


admissibility  as  evidence,  see  '' Evi»wcm,*\  VIll. 
to   foreign   records,   etc.,   sec    **  Evidenc«,      A. 


Cartlavarl. 

I.    To    INQUIRE    INTO    DETENTION.  ^^ 

a   state   writ ^ .^j ■"■» 

for   general   provisions,   see   **  Wawa 

L  Application  for  writ,  ^^^ 

copy  of  mandate  for  detention  to  be  given^.  ••;..#••  .  ^w 

penalty  for  refusing  copy  of  mandate  fo*  <Mealioa.««.  209 

prisoners    entitled    to    writ ••••••  wa 

tiro 


INDBX 

Certiorari  —  Contliim«€« 

L  To  ivQUXKK  INTO  DETsiTTXOff  •— Contfiivedi 

1.  AppHntion  for  wrU  —  Ccntimxed. 

not  entitled  when  detained  on  final  judgment,  order,  etc  9016 

when  detained  by  mandate  of  federal  courta 2016 

to  wliora  application  to  be  made 2017 

application  to  be  by  petition 2017 

essential  allesrations  of  petition 2019 

petition  to  be  verified 2019 

requisites  of  application  in  adjoining  county 2018 

t*  The  tvrit  and  its  issuance, 

when  writ  must  issue ••••.  2020 

penalty  for  refusing  to  issue 2020 

may  issue  though  habeas  corpus  refused 2044 

habeas  corpus  may  issue  notwithstanding  certiorari 2044 

to  issue  in  lieu  of  habeas  corpus  if  offence  not  bailable. . .  2041 

when  issued  without  application 2025 

form  of  writ  2022 

cannot  be  made  returnable  on  Sunday 2015 

may  be  issued  on  Sunday 2015 

when  returnable  before  another  judge 2023 

not  to  be  disobeyed  for  defect  of  form 2024 

for  immaterial  error  in  prisoner's  name 2024 

for  misnomer  of  person  to  whom  directed •  2024 

• 

%,  Service  and  return. 

service  of  wnt • ••• 2003 

service  when  defendant  CMiceala  himaelf . « •  •  •  • ».  2008 

may  be  served  on  Sunday 2015 

fees  to  be  paid  o:  tendered 2005 

person  served  deemed  person  to  whom  writ  directed 2024 

person  served  to  make  return , .  2005 

requisites  of  return   2026 

commitment  for  disobedience  of  writ 2028 

proceedings  on  return. of  writ  in  lieu  of  habeas  corpus...  2042 

4.  Production  of  prisoner. 

power  of  county  may  be  called  to  execute  attachment  or 

bring  up  prisoner  2030 

precept  to  bring  up  prisoner  on  disobedience  to  writ 2029 

exeeution  of  warrant  to  bring  up  prisoner 2056 

return  on  warrant  to  bring  up  prisoner 2056 

concealing  prisoner  to  avoid  writ 2052,  2053 

wnrant  to  bring  im  prisoner  about  to  be  removed 2054 

warrant  to  arrest  for  unlawfully  confining 2055 

proceedings  on  warrant  to  arrest  for  unlawfully  confin- 
ing    2056,  2057 

Si  Remand,  discharge  and  allowance  of  %ail. 

remand  of  prisoner  lawfully  detained 2032 

power  of  court  to  inquire  into  legality  of  mandate,  etc..  2034 

when  prisoner  under  civil  process  to  be  discharged.. 2033 

prisoner  unlawfully  restrained  to  be  discharged  forthwith.  2043 
order  for  discharge  not  to  be  made  without  notice  to  per- 
son interested ,^ 2088 

»                     district  attorney  to  have  notice  before  discharge  of  crim- 
inal prisoner ^. ...... , 2G38 

discharge  on   bail   when   irregularly   committed   on   crim- 
inal charge 2085 

fixing  and  allowing  bail 2045 

by  whom  bail  to  be  taken • ••  2046 

4iMhargc  of  prisoner  bailed •  * 9047 
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INDBX. 

Certiorari  —  Contlnmed. 

L  To  iNQutKx  'INTO  DKTBNTxoN  —  Continued. 

Si  Rgmand,  discharge  and  allowance  of  bail  —  Continued. 

writ  of  discharge  abolished t 

service  of  order  to  discharge S048 

enforcing  order  for  discharge 2MI 

penalty  for  disobeying  order  for  discharge 20tt 

when  prisoner  discharged  may  be  re-imprisoned  for  same 

cause 2060 

penalty  for  illegally  recommitting  discharged  prisoner. .  .   9061 
dismissal  if  prisoner  lawfully  detained  and  not  entitled  to 

bail 

61  Appeals. 

what  orders  are  appealable. 

when  people  may  appeal 

discharge  on  bail  pending  appeal  by  people 2G68 

admitting  to  bail  pending  prisoner's  appeid 2069 

recognizance    pending    appeal    by    prisoner    to    appelate 

division 2061 

by  prisoner  to  court  of  appeals 2062 

valid  for  adjourned  terms 2061 

custody  of  prisoner  pending  appeal  and  before  admission 
to    bail 

n.   To  KSVIBW    DETBRMINATXOH    OF    INPXEIOK   TKIBUNAL. 

a  state  writ 1961 

may  be  styled  writ  of  review 1961 

for  general  provisions,  see  "  Writs." 

special  statutory  provisions  excepted 2147 

applies  to  civil  cases  only  and  criminal  contempts 2ltf 

1.  When  issued. 

when   writ  may  Issue... .•*.*.. 2120 

*'  determination  "    defined 2146 

**  body  or  officer  "  defined 2146 

may  issue  to  officer  after  expiration  of  term 21SS 

not  to  issu<^  when  appeal  lies , jn« 

not  to  issue  to  review  decision  of  civil  action  by  court  of 

record    2121 

not  to  issue  to  review  determination  which  is  not  final . . .  2122 

not^  to  issue  when  re-hearing  may  be  had 2122 

to  issue  only  out  of  supreme  court»  except,  etc 2123 

when  to  issue  from  court  exercising  appellate  jurisdiction. 2134 
to  be  issued  only  within  four  months  of  determination. . .  2126 

extension  of  time  for  disability  of  relator 2128 

stav  of  proceedings  pending,  obtained  only  by  order 2131 

undertaking  to  procure  stay  of  proceedings 2lSl 

SL  Application  for  writ, 

how  application  for  writ  made 2127 

to  what  court  made 2127 

granting  or  refusal  discretionary. 2127 

notice  of  application • 2128 

service  of  notice , 


The  writ;  service  of  writ. 

when   and   where   returnable 

to  whom  writ  directed «.• •..•...« 

mode  of  service  of  writ • •••.  2166 

feea  to  be  paid  or  tendered ••••• 

1172 


n*  To  imSW  DSTIKMIHATION  OP  INFISZOB  TXIBUH AL  —  C0lltlirai4 

pcrion  senred  to  make  return..... 9006 

cxteniion  of  time  to  make  retum • 2188 

how  return  made 2184 

furtlier  return  may  be  directed • 218S 

affidavits  to  supplement  retum 2130 

fees  for  making  retum 2186 

proceedings  when  defendant  dead,  absent  or  incompetent.  2180 

penalty  for  omission  to  make  return 2186 

officer  failing  to  make  may  be  punished  after  expiration 
of  term 2186 

&  Hearing  and  determination, 

governed  by  rales  applicable  to  actions ..••«....  2188 

brining  in  third  persons • 2187 

hearing  upon  return 2138 

notice  of  hearing 2188 

when  defendant  dead,  absent  or  incompetent 2130 

what  questions  may  be  reviewed 2140 

final    order 2141 

awarding  and  enforcing  restitution 2142 

entry  and  enrollment  of  final  order ••• • 2144 

efFf^t  nf  enrnllment  of  final  order 2146 

costs  discretionary   2143 

award  of  costs  by  final  order 2143 

additional  allowance  on  review  of  assessment  for  taxation.  3258 

CliAneiKffe. 

See  "  JuKoas  ahd  Juiy.** 

OhaiBpertT. 

champertous  actions  by  attorneys • • 78>70 

grantee  of  lands  held  adversely  may  sue  in  name  of  grantor. . . .  1601 
costs  in  ^'ectment  by  grantee  suing  l^  grantor •••••...•  1601 

Cliattel  Mortffagre. 

action  to  foreclose,  see  "  Fouclosvib.'' 

Chattela. 

action  to  recover,  see  "  Replbvut.'" 

to  foreclose  lien  on,  see  *'  FoaacLOSvaB." 

to  recover  chattel  distrained,  triable  where  cause  arose. . .    068 

Children. 

See  "Bastardt;  "  "  Decbdents'  Estates;"  "  Distbibutioh  ;  " 

"  Dzvobcb;  "  "  Leoxtiicact/' 

* 

Cliwoli.eB* 

not  subject  to  action  to  annul  corporation 1804 

to  judicial  supervision   1804 

to  action  to  dissolve  corporation   1804 

excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
tions   2431 

Citation. 

See  "  SiTBBOOATB's  Coubt/'  VII. 

cities. 

See,  also,  "  Municipal  CoapoRAxioNS." 

,  excepted  from  judicial  supervision   ,  1804 

not  subject  to  action  to  dissolve  corporation 1804 

to  action  to  annul  corporation 1804 
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cities  -^  Contlaned- 

^vice  of  summooM  9n,. .«•••«. ••.^««*« ««•«*«.*•   ISl 

jurors  not  disqualified  because  residents  or  taxpayers.... 1179 

order  of  arrest  in  action  for  funds,  etc.,  of 54S 

attacbment  in  actjoo  to  Tfcotmr  ^nods  «...«.««.•••«• ^ 

proof    of   ordiiuuices.    br-lMrt,   cte ««..««*«••«•«•« Ml 

action  for  cuttidg  tree^  etc.«  on  iand3  of* •'•••«««>•««   1667.  16® 
proceedings  to  acquire  land*  fKceplMl  Imn  rtfctli^c  cteuse  of 

condemnatioQ    law    ,.,,,,,,, •»«»•>•.•#.«,.•««•• 3SQ 

taxpayers'  actions  to  prevent  illegiU  *cts,  tstc* ^••*«*p««» 1^-' 

overseer  of  poor  may  sue  on  caitBe  ariaiag  beforir  Us  tank. «     1926,  192:^ 
action  against  overseer  of  ppor  on  mum  «riMfig  httfflri'    his 

term    JTT., 1927   \^ 

action  by  state  to   recover  public   funds... •««••« 1^>^ 

excepted    from   jurisdiction    of   justice's   court 2^'"'* 

venire   in  justice's  court   in   action   between   two  cities. .... .«.  20*.'J 

deposit   of  justice's   books   with   city  dcilc 8144-3147 

cost9  when  action  Wmif ht  br  «t«l«  ior  h^iuAt  M  dlr*  -  • « S243 

execution  against  wa^ es  of  eznploy«M,  ^te,  •••.#•....•«*« 1391 

Okty  Court  of  Albany. 

See  "Albany  City  Covht." 

Olir  Court  4>f  BroolUFM* 

evstody  of  seats,  records,  etc, »•••••••••••••••••»••••..      •• 

Cltir  Co«rt  of  \Atmm  latent  Oftr* 

a  court  of  record ••#••»•••»«••••••..•...       1 

City  Court  9f  Mew  York. 

general   provisions  applicable S1Q8, 1347 

provisions  not  applicable SO 

I.  Constitution  op  coukt. 

a  court  of  record , ,, % 

always  open   for   business.  ..»,,•,,.».»«.,,,,«««,,««,.,.. ^^  3S4 

jusUoM,  dntHe^  Of ««.«.  S30 

9Uspens}9Q  of  jumcta  Uom  office, , •.••••  321 

designation  of  chief  justice,  duties JBB 

designation  of  terms *«••••••.•••..  M 

assignment  of  justices  tp  t/tnH» » •*.., ...»  SSI 

where  terms  held 325 

publication  of  appointment  of  terms 01 

rules    of   practice ••...  3S3 

justices  may  take  oatkf,  •cknowltdgmnrta,  tie... 8S6 

to  b*  nuMltf  by  jiMlic«t  only* •.••••  ••.••»•«.••• & 


II.  Officers,  attendants,  etc. 

clerk,  4«puty  eleric,  aod  asaistantf...... •»•••••• ,  328 

oaths  of  clerk,  deputy  clerks  and  asaiattatt* #•»»•••...  S33 

cleric  to  keep  judgment  docket '. • 1245 

fees    of    clerk fWi 

must  account  for  ftmi  p«y  ovw  feea. . . .  • 331 

duties  of  deputy  clerk » 32? 

specUl    deputy  clerks . , « 330 

appointment   of  stenographers ..,., ,-..» 332 

appointment  and  duties  of  interpreter •»..  31't 

false  interpretation  is   perjury 334 

appointment  and  duties  of  attendants MS 

clerks,  etc.,  not  to  receive  fees  for  offieia)  arnricM..,.,,, . . ,.,  33ii 

suspension    of    officers. ,..«. •« 337 

m.  Jusisdiction. 

jurisdiction ,,..•.,..,  815,  816 

limited  to  demands  not  exceeding  $2.000. ••«•.«•  316 

fictions  on  bonds  and  undertakings  given  ia«  •  t  •  •  •  •  t  •  t •  316 


GltT  Covrt  of  New  York  ^  Continued. 

III.  Jurisdiction  —  Continued. 

leave  to  sue  on  bonds  given  in 814 

in  replevin  jurisdiction  is  limited  to  $2,000 816 

no    admiralty    or    maritime    jurisdiction 317 

actions  for  services  and  torts  on  vessels 817 

cannot    naturalize     318 

removal  of   action  to  supreme  court «.319,  319a 

who    are    deemed    residents 3160 

confession    of    judgment 1276 

submission  of  controversy  to  general   term 1281 

supplementary    proceedings    , ^34 

summary  proceedings  to  recover  possession  of  real  property..  2234 

power   to   relieve    trom    imprisonment « 31t)3 

seizure    of   chattel    subject   to    lien 1738 

removal   of   actions    from   municipal   court , 3210 

IV.    EXSCUTIOM    op    MAMOATBS. 

to  be  executed  within  city,  except,  etc 338 

execution  may  issue  to  sheriff  ot  any  county 338 

subpcena  may  be  served  in  adjoining  counties 338 

warrant  to  apprehend  witness  may  be  executed  in  contiguous 

counties 338 

order  to  perform  act  mav  be  served  within  state 338 

orders  in  contempt  may   De  execjuted  within  state 338 

executions   to    be    executed   by   sheriff 339 

provisional   remedies  to   be   executed   by  sheriff 339 

certain  mandates  may  be  executed  by  sheriff  or  marshal ....  338 

V.  Sum  ICONS;  vlkadivgs. 

summons 3165 

short    summons     , 3165 

long    summons    against    non-resident 3165 

order  for  service  of  summons  without  city  or  publication....  3170 

time  of  service  of   pleadings 3166 

time  of   defendant   under   arrest   to   answer 8166 

counterclaims     8174 

VI.  Trials,  etc. 

compulsory    ;ref cirences    in ^ 1<X13,  81i0 

time    for   service    of   notices 3161 

application     for     preference ^^ 

filing    note    of    issue 3162 

non*resident  plaintiff  to  ^ve  security  for  costs 8268,  3269 

commission    to    take    testimony 3171 

reference  of  (questions  arising  on  motion 3172 

filing  of  deoiaion  on  trial  by  cou^t 3173 

demand  for  special  decision  stating  findings  of  fact  and  law.  3173 

remitting    portion    of    verdict 3176 

proof  of  paper  by  stipulation,  which   is   required  to  be  cer* 
tified     3164a 

VII.  Judgment. 

application    to    vacate 319b 

VIII.  Appeals. 

from   final   or  interlocutory  judgment 3188 

from  order  or   interlocutory  judgment 3189 

by   whom   appeal   heard 1344 

time    to    appeal 3190 

hearing     8190 

supreme   court   may   review   exercise   of   discretion. 3189 

stipulation    for    judgment    absolute    on    atiirmance    of    order 

granting    new    trial 3191 

when   appeal   may  be  taken   to  appellate   division... 3191 

(^vacticc   and   proceedings   on   appeal   to   appellate   division....  3192 

time   to   appeal    to   appellate    division 3193 

judgment  absolute  on  affirmance  of  order  granting  new  trial.  3194 

enforcing  determination   of   appellate   court 3194 

discharge  of  levy  of  execution  pending  appeal 1311 

coats     3251 

clerk's   fees   for    certifying   papers 3194; 

Stipulation  waiving  certification   of   papers 8194 
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included  in  "  body  or  officer  '*  on  review  by  certtorari SI4 

it  **  person  *'  under  condemnation  law 3B8 

■ervtce  of  mandamus  on 2MI70,  2071 

of  certiorari  on    2130 

action  by  people  against,  for  public  funds ISNW-lSTf 

preference  of  action  b^  people  against 79 

order  of  arrest  in  action  against 5lB 

attachment  in  action  against 637 

injunctions  against  boards  of  state  officers 006 

taxpayer's  action  against 19SS 

may  administer  oaths S43 

issuance  of  subpoena  by 854 

recalcitrant  witnesses  before S56 

habeas  corpus  to  bring  up  person  to  testify  before 30€0 

no  security  on  appeal  by  board  of  state  officers 1313 

arbitrators  have  powers  of  boards  over  witnesses 3379 

Body  Bxecation. 

See  "  ExECUTioM,"  XIII. 
Bonda. 

Sec,  also,  "  Undertakings.** 

I.    As   PROPERTY    AND   CHOSES    IN    ACTION. 

attorney    not    to    purchase 73.    75,       71 

justice  or   constable   not  to   purchase 3137,313!^ 

action  on  penal   bond 191^ 

legal  effect  of  condition  of  penal  bond.... 1SI13 

jurisdiction    of    justice ....^ :S96m 

damages  for  breach  in  action  in  N.   Y.  city  court. 316 

may    be    attached 64S 

holder   to   certify   defendant's   interest   on    attachment 63u 

sale    on    execution    when    attached TiK 

levy  of  execution  on  government  and  corporate  bonds 14II 

deemed  assets  in  hands  of  executors,  etc 2712 

II.  Form  and  sufficiency  in  actions  and  special  frocbedincs. 

form     812 

further     protection     for S13a 

to    be    acknowledged blO 

party   need   not   join   with    sureties Sll 

one    surety    sufficient,    unless,    etc 811 

putting   in   fictitious  surety   punishable   as  contempt 14 

ndelity   or   surety   company   equivalent   to   two   sureties SU 

execution   of,   by   fidelity   or   surety  company 811 

justification  by   fidelity   or   surety   company Kll 

affidavit    of    sureties    or    party 812 

approval   by   court   or   judge 812 

petition  by  surety  to  be  relieved SLl 

accounting  by  principal  on  })etition  of  surety  to  be  relieved.  81^ 
revocation    of    appointment    of    principal    for    failure    to    file 

new    bond     Sl2 

examination   of    sureties. 81& 

when  several  sureties  may  justify  in   smaller  sum 813 

agt  eement  for  deposit  in  trust  company,  etc 813 

to   be   filed 8115 

not    affected    by    change    of    parties...... 8i:i 

immaterial  variance  froih  statutory  requisites  does  not  affect.  T2^ 

amending   defects  in 73U 

not  impaired  by  removal  of  action   from  county  court 346 

by  claimant   on   attachment   in   justice's   court 2^12 

of  committee  of    lunatic,  on  i)etition  to  sell  realty 2351 

of   guardian   of   infant,    on    petition    to    sell    realty 'JS02 

III.  Actions  on  bonds  in  actions  and  special  proceedings. 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance  in 

action    on    individual    bond    on    appeal Idl 

action  by  party  uu  bund  tu  people  or  public  officer... 814 
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Bonds  —  Contlniied* 

III.  Acnoif 8  ON  BONDS  IN  actmhv  iNi»  wTwcut^  moemtttim^*'  Cimfabed. 

leare  to  sue  on  bond  §or  totmiKf  9ff  IMpHt.  *.  ^. ««#•*. « 814 

jmrJaMttktm  of  N.  Y-  city  coiMt  At  acitMiB-  m»  W«4b  in  that 

court ^«r./^.#« 816 

MtMft  MH  bMi4  •€  cloMMMH.  o»  <tta>ii«Mit  i»  iiMtic^s  court.  2913 

2914 
action  on  bond  on  petition  to  mA  Mfllgr.  r«>#^«r*«.## 2868 

PT.  Ov  omcrALs. 


..,  .L— ■  ■■■ 1890 

assignee  of  insolvent  debtor  deemed  officer 1890 

on  assumption  of  pubUe  oAetr ^ ....... .  1951 

clerk  o£  court  oi  i|>pMl»« .•....^... w*^.^^ 199 

•f  depositaries  of  pvUit-  hxodm.  ,*,,,» ^^.  ^^^»  »**w.^t 746 

gnaraian  md  Utgm  of  infant ,.,.,*^....^ 474^76 

in  pwtfttfMS 1536 

for  legacy  or  distribvCivtf  8kMe....r«.....-.«^ 1820 

ffoardian  of  Mmi  stfMv  partkioi^.  ,....««*. «^....^.. 1681 

committee  of  incompetent  .«^. ..«••■#.•.•.>. #«..«■«..« 2837 

on  appUcBfeao*  to  adl  renl  properto  «i  inlaot  or  incompe- 
tent  2861-2363 

of  receiver 715 

increasing  bond  of  receiver 715 

V.  Actions  on  oFficiAi,  bonds. 

reccfwn,  PiMStccs,  etc,  spfMinted  1^  cotxtT  cKfiemed  officers.  *  1890 

assignee  of  insolvent  debtor  deemed  officer « »....  1890 

in  what  court  to  be  brought 1890 

when  demand  necessary  ^,  **,,,.,..,,.,, ,, «... 1891 

appUcalion  for  leave,  g0  part0. .  ^ .,« ^  ^ ...........  ir ., 1892 

•«d«v  vacating  leave  on  netlce. , 1892 

of  sheriff,  application  for  leave  to  sue  on 1^80 

order  granting  leave   IBll 

where  to  be  brooekt « 1881 

MfSone  for  other  dtffaailtB  not  alferted  hy.  pnodeoey. « . .  1882 
iaidorscHMiit  oir  exacntion  dbtcdtM  SMmier  ot  eollec- 

tiov 1888 

sureties  maiy  plead  previous  psyflKStB,  eic.^  ta  defence.  1884 

uUdiie  distribntkm  amonig  efdhnaifts 1886 

of  surrogate,  leaive  to  sue  npon 1886 

county  trenmver,  leave  to  sue  on,  for  lattvre  M  pay  money. .  1887 

leave  to  sae  on  official  bonds  of  otiwv  offieera 1888 

provisions  relatinir  to  sheriff  apply  to  ^et  oAecA 1889 

VI,  In  smutoGATz's  court. 

1.  GsMsrat  providoms, 

to  be  acknowledged  or  proved r. • 

deposit  of  securities  to  reduce  penalty 

HsMity  of  smeties  for  money,  etc.,  reectp'ed  iir  cnotller 

capacity 2696 

when  new  bond  may  be  vflqvlMldF. .  < 90^7 

when  new  suretiee  may  be  reQusved^ 2597 

order  that  principal  give-  new  bond 2598 

revocation  of  letters  for  fatlnre  fo  giv«  new-  bond 2599 

application  by  sureties  t»  be  releasedr 2600 

release  of  old  sureties  on  giving  new  bend« 2601 

action  on  bond 2607 

successor  may  sue  on  bond  on  revoeMioo  of  letters 2606 

aetfon  when  no  successor  appoinfiedL « 2609 

aelloB  not  barred  by  coounitment  for  contempt 2H6 

44  1107 


r 


IMDIZ. 

VL  I»   ■VlBOOATB't   OOUET  —  ContilMMd. 

1.  GengrtU  provisiom -^  CoatinntAm 

prcrriaions  ai>plicable  to  executors,  eta»  appointed  tefatt 
enactment M 

to  prevent  decree  when  property  withheld  frona  executor, 
etc 2708,  im 

on  payment  of  legacies ^ 

purchaser's  bond  on  sale  of  executory  contract  for  lands.  ^ 


of  freeholder  appointed  to  sell  decedcnt'a  realtj^. tiC 

2>  Of  ex^cufors  and  administrator*. 

of  executor  on  objection  against  him 9038.  J^ 

of  administrator  with  will  annexed JJS 

of  administrator ^ 

of  county  treasurer  as  public  administrator ^ 

of  temporary  administrator • ^ 

of  depository  of  temporary  administrator JQ 

on  issuing  of  ancillary  letters JJJ 

stifcty  of  executor,  etc.,  may  compel  aooountiBir JE 

on  decree  for  sale  of  decedent'*  realty Hi 

S.  Of  guardiatu, 

gnardian  of  infant's  property ^ 

of  infant's  person S& 

appointed  by  will  or  deed.. 288S>  SM 

4.  Of  ttttamtntary  trusttts. 

petition  for  security  SOS 

form  of  bond 3^' 

surety  may  compel  accounting. •••• Vfb 


dtMCovtry  and  inspection,  see  "  Dxsoovbky." 

production  compelled  only  by  order  or  subpoena  di§e9s  tecum.'  J^ 

of  foreiipi  corporation  are  presumptive  evidence ^ 

admissibility  of  copy  of  books  of  foreign  corporation ^ 

verification  of  copy  of  book  of  foreign  corporation J^ 

general  provisions  for  discovery  applicable  to  surrogate's  court.  SSS 

proceedings  to  compel  delivery  to  public  c^cer 9iTb 

proceedings  to  obtain,  after  judgment  determining  title  to  office  Iw- 

demand  for,  after  judgment  determining  title  to  office 1^ 

seixure  of  books  of  account  under  attachment jj* 

restoration  on  vacating  or  discharging  attachment •   •1' 


liowndaiflMU 

may  be  subject  of  arbitration   • 9^ 

Breach  of  Peace. 

when  a  criminal  contempt   ' 

Breaclik  of  Promise  to  Marrx* 


pleading  matter  in  mitigation  of  damages JJ 

proof  in  mitigation  of  damages   jj 

order  of  arrest  in  action  for   J^ 

claim  for  damages  not  assignable *^ 

attachment  not  to  issue   ^ 

idxcepted   from  justice's  jurisdiction    S 

of  Albany  city  court   S 

of  Troy  justice's  court ....■* 

lies 


IKDEX. 


• 


of  officer,  by  juror  in  New  York  county 1122 

acceptance  of  bribe  from  juror  in  New  York  county 11^ 

concealment  of  offer   to   take   bribe   from   juror   in   New   York 

county    1124 

to  induce  omission  of  juror's  name  in  Kings  county 1158 

penalty  where  juror  accepts  bribe 1194 


damages  for  cutting  timber  for 1668 


order  of  arrest  in  action  for  funds  or  property  misapplied 549 

in  justice's  court ^ . .  2895 

Brooklriiy  Jvstle«B*  Covrts  In. 

appointment  of  interpreters 3121-3124 

designation  of  attendants 3125 

when  court  to  be  opened 8133 

remoTal  of  action  to  county  court 2934 

appeals  from  judgments  ox • 3068 

provisions  relating  to  justices'  courts  applicable. 3133 

Brooiae  Comtttr* 

jail  liberties  for 145 

Buffalo,  Mvnlclpal  Court  of. 

is  not  a  court  of  record 8 

removal  of  action  on  answer  of  title 2958 

summary  proceedings  to  dispossess 2234 

discharge  from  imprisonment  on  execution 8033 

Bvrylnar  Grovuds* 

exempt  from  execution , 1396 

designation  of,  as  exempt ••.•••• \  1896 

By-Laws, 

of  municipal  corporations,  proof  of 941 


a 

Calendar. 

may  be  ordered  printed , ,,, 19 

*    expense  of  printing  a  county  charge '/,[',  20 

preparation  and  distribution   * '  gn 

notes  of  issue  to  be  entered  on [,]  977 

order  of  issues  on ' ,  97g 

order  of  disposition  of  issues V.V.VWfiL  979 

trial  terms  for  actions  on  contract,  etc 232 

classification  of  issues  977 

preference  on,  see  "  Preference." 

contested  application  for  insolvent's  discharge  to  be  placed  on. .  2167 

retention  of  place  on  amendment  of  pleading 723 

payment  of  sheriiTs  calendar  fees 8807 
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CaaalB. 

ftlinfl^  of  claixna  and  notices n^ 

compromise  of  claim  against  state. ..,.« 2B 

officers  exempt  from  jury  service # Kflft.  109 


wills  of  personal  property  cxiacuted  ia  • SBl 

carrier*. 

actions   against    IMS 

undertaking  when  attachment  levied  on  goods  aboard  vesMl...   0 
connivance  to  prevent  levy  of  attachment  on  goods  aboard  ship.  8i3 

Case. 

judge  out  of  office  may  settle X 

on  appeal  to  court  of  appeals  from  judgment  on  verdict  sflbject 

to  opinion  of  court «.,.* ISI 

to  be  made  on  appeal  from  judgment  or  order  on  motion  for 

new   trial    J. 

exceptions  may  be  stated  separately   «K' 

findings  on  facts  and  law  not  to  b«  atatad  whaa  thcjr  appear  in     . 

decision   or   report    * 

eiMltcnts    of    ^ 

rulings  and  remarks  of  trial  judge  stot  to  be  alterod  ^ 

not  required  on  motion  for  new  trial  before  trial  jtidge  J^ 

on  motion  for  new  trial  for  irregularity  of  •urprtae...<>.   JJ^ 

on  appeal  on  exceptions  to  deeiston  or  report  ...  * ^ 

appeal  from  ordar  on  motion  fof  Aew  trial  wi  Jvdgt'a  mfnntts 

to  be  heard  on  case  settled ^ 

on  submission  of  controversy 1279,  ^ 

making  and  settling  on  appeal  in  condemnation  prdce«^ngs ^ 

statement  of  exception  in,  not  to  prejudice  motMm  for  flew  tfM.  ^J*^ 

final  judgment  not  stayed  by  preparation  or  settlement  of jjj 

order  refusing  resettlement  is  app^ala^fr J!l 

necessary  to  review  facts  on  appeal  from  aorrogatc's  court.. <••  ^ 

settlement  of  case  on  trial  before  mirrogate ^ 

requests  to  find  may  he  made  to  stirroRXte  on  settlement  of....-  ■^ 
on^  appeal  after  jury  trial  in  New  York  county  of  proceedings 

in  surrogate's  court  for  probate  of  will  ^ 

coses  tor  in.ikin^  and  servinj? *^ 

costs  for  making  and  serving  amendments   ^J; 

stenographer  net  to  be  iatereetcd  in  pret>aring  or  printing ^ 

Canae  of  Aetioa* 

See  "Actions." 
joinder,  see  "  Pleadings." 
transfer  of^  see  "Assignment." 
statement  of,  in  pleadings,  ace  "  Fleammm." 
Cay«Stt  cmuitttn  MJ4 

allowance  to  grand  and  trial  jurors *^ 

CenieterleM.  .gg 

burying  ground  exempt  from  execution ^ 

designation  of  exempt  burying  ground i^ 

t  exemption » "  • 


Cenava.  ^ 

certificate  of  director  of  census  admissible  m  avidciicc 

Certlir<*Atea. 

admissibility  as  evidence,  see  "  Eviaanca,"   vIII. 

to   foreign   records,   etc.,    see   **  Evidence/     X. 
Certiorari. 

I.    To    INQUIRE    INTO    DETENTION.  ^ 

a   state   writ . . . ., ;'  '"tl •••••• 

for   general   provisions,   sec   "  WaxTS. 

1.  Application  for  writ.                                      .  m^ 

copy  of  mandate  for  detention  to  be  given^.  • . . .  .«•#•  JJ 
penalty  for  refusing  copy  of  mandate  for  d«teakftoa.f<>  gj 
prisoners    entitled    to    writ ""^ 


INDBX. 
krtlorari  ^-  Continued* 

I.   To   INQUIBB   INTO   DBTKlf TlOlT  —  Cootltltied. 

1.  Application  for  wit  -^  Continued. 

not  entitled  when  detained  on  final  judgment,  order,  etc.  S016 

when  detained  by  mandate  of  federal  courts 2016 

to  whom  application  to  be  made 2^17 

•ppltcation  to  be  hy  petition 2017 

essential  allegrations  of  petition 2019 

petition  to  be  verified 2019 

requisites  of  application  in  adjoining  county 2018 

t*  The  writ  and  its  issuance, 

when  writ  must  issue •.•••  2020 

penalty  for  refusing  to  issue 2020 

may  issue  though  habeas  corpus  refused 2044 

habeas  corpus  may  issue  notwithstanding  certiorari 2044 

to  issue  in  lieu  of  habeas  corpus  if  offence  not  bailable. . .  2041 

when  issued  without  application 2020 

form  of  writ   2022 

cannot  be  made  returnable  on  Sunday 2015 

may  be  issued  on  Sunday 2015 

when  returnable  before  another  judge 2023 

sot  to  be  disobeyed  for  defect  of  form 2024 

for  immaterial  error  in  prisoner's  name 2024 

for  misnomer  of  person  to  whom  directed 2024 

« 

9.  Service  and  return. 

service  of  w^-it ••• 2003 

service  when  defendant  conceals  himself 2003 

may  be  served  on  Sunday 2015 

fees  to  be  paid  o:  tendered « 2005 

person  served  deemed  person  to  whom  writ  directed 2024 

person  served  to  make  return 2006 

requisites  of  return   2026 

commitment  for  disobedience  of  writ 2028 

proceedings  on  return, of  writ  in  lieu  of  habeas  corpus. ..  2042 

4.  Production  of  prisoner. 

power  of  county  may  be  called  to  execute  attachment  or 

bring  up  prisoner 2030 

precept  to  bring  up  prisoner  on  disobedience  to  writ 2029 

execution  of  warrant  to  bring  up  prisoner 2066 

return  on  warrant  to  bring  up  prisoner 2056 

concealing  prisoner  to  avoid  writ 2052,  2058 

warrant  to  bring  up  prisoner  about  to  be  removed 2054 

warrant  to  arrest  for  unlawfully  confining 2055 

proceedings  on  warrant  to  arrest  for  unlawfully  confin- 
ing    2056,  2057 

B*  Remand,  discharge  and  allowance  of  hail. 

remand  of  prisoner  lawfully  detained 2032 

power  of  court  to  inquire  into  legality  of  ^mandate,  etc..  2034 
when  prisoner  under  civil  process  to  be  discharged ......  2033 

prisoner  unlawfully  restrained  to  be  discharged  forthwith.  2043 
order  for  discharge  not  to  be  made  without  notice  to  per- 
son interested 2088 

district  attorney  to  have  notice  before  discharge  of  crim- 
inal prisoner 2038 

discharge   on   bail    when    irregularly   committed    on   crim- 
inal charge 2086 

fixing  and  allowing  bail 2046 

by  whom  bail  to  be  taken 2046 

diasharge  of  prisoner  bailed • • 2047 
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Certiorari  —  Continved. 

L  To  INQUIEB  -INTO  DSTiNTioN  —  Continucd. 

Si  Rtmand,  discharge  and  allowancg  of  bail  —  Coorintird. 

writ  of  discharge  abolished fMI 

service  of  order  to  discharge SMS 

enforcing  order  for  discharge 2(Ml 

penalty  for  disobeying  order  for  discharge 2M9 

when  prisoner  discharged  may  be  re>iinprisoned  for  same 

cause 2081 

penalty  for  illegally  re-comraitting^  discharged  prisoner...  2QS1 
dismissal  if  prisoner  lawfully  detained  and  not  entitled  to 

bail  Wl 

61  Appeals, 

what  orders  are  appealable 28G6 

when  people  may  appeal 209 

discharge  on  bail  pending  appeal  by  people 2iM 

admitting  to  bail  pending  prisoner's  appeal 206D 

recognizance    pending    appeal    by    prisoner    to    appellate 

division 2061 

by  prisoner  to  court  of  appeals 20S! 

valid  for  adjourned  terms 3064 

custody  of  prisoner  pending  appeal  and  before  admission 
to    baiL 209 

tL   To  KBVISW   DrrBRMlNATIOir    OF    INFBEIOB   TRIBUNAL. 

a  state  writ IJJj 

may  be  styled  writ  of  review Iw 

for  general  provisions,  see  **  Writs." 

special  statutory  provisions  excepted 214i 

applies  to  civil  cases  only  and  criminal  contempts 210 

1.  When  issued. 

when   writ  may  Issue 2l2J 

"  determination  "    defined 21« 

"  body  or  officer  "  defined 21g 

may  issue  to  officer  after  expiration  of  term 21X 

not  to  issu<*  when  appeal  lies 21S 

not  to  issue  to  review  decision  of  civil  action  by  court  of 

record    W 

not  to  issue  to  review  determination  which  ia  not  fiaal...  212 

not  to  issue  when  re-hearing  may  be  had 21S 

to  issue  only  out  of  supreme  court,  except,  etc 2123 

when  to  issue  from  court  exercising  appellate  jurisdiction. 2124 
to  be  issued  only  within  four  months  of  determination...  219 

extension  of  time  for  disability  of  relator 21Sd 

stav  of  {>roceedings  pending,  obtained  only  by  order 2IS1 

undertaking  to  procure  stay  of  proceedings 21*1 

1L  Application  for  tvrit. 

how  application  for  writ  made 21^ 

to  what  court  made • 21^ 

granting  or  refusal  discretionary 21^ 

notice  of  application 219 

service  of  notice ...•• 219 

9.  The  writ;  sert'icc  of  writ. 

when   and   where  returnable ••• 2l9 

to  whom  writ  directed ....219 

mode  of  service  of  writ , 219 

fees  to  be  paid  or  tendered • ••••••••••••,  209 
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n*  To  Bsvnw  DsmMiHATioH  OF  iNFxuoi  TBXSUNAL  —  ConliinitAi 

4*  TJktf  refum, 

perfon  senred  to  make  return ••• ••••• 

cactention  of  time  to  make  return •• •.•••••  2188 

how  return  made • .•  2184 

further  return  may  be  directed 2189 

affidavits  to  supplement  return 2130 

fees  for  making  return 2185 

proceedings  when  defendant  dead,  absent  or  incompetent.  2189 

penalty  for  omission  to  make  return 2185 

officer  failing  to  make  may  be  punished  after  expiration 
of  term ••..•....••••...••• 2186 

&  Hearing  and  dHermination. 

goyemed  by  rules  applicable  to  actions ••*...  2188 

Drin^ng  in  third  persons 2187 

hearing  upon  return ••.•.,, 2188 

notice  of  hearing , 2188 

when  defendant  dead,  absent  or  incompetent 2139 

what  questions  may  be  reviewed .••.. 2140 

final    order 2141 

awarding  and  enforcing  restitution , 2142 

entry  and  enrollment  of  final  order. ....•••••• 2144 

effiMTt  of  enmllment  of  final  order • 2146 

casts  discretionary   2118 

award  of  costs  by  final  order 2143 

additional  allowance  on  review  of  assessment  for  taxation.  3253 

See  "  JuROKS  and  Juet.** 

Ohaflaperty. 

ohampertous  actions  by  attorneys.. • 78'76 

grantee  of  lands  held  adversely  may  sue  in  name  of  grantor. . .  •  1501 
costs  in  ejectment  by  grantee  suing  by  grantor •••••  1601 

Cltattel  lfortva««. 

action  to  foreclose,  see  "  FoKBCLOiVis.'* 

Chattels. 

action  to  recover,  see  "  Rbplkvin." 

to  foreclose  lien  on,  see  *'  Foizclosvbb." 

to  recover  chattel  distrained,  triable  where  cause  arose. . .     988 

ClilldreB. 

See  "BASTAaDY;  "  "  Dbcedknts'  Estatbs;  "  "  Distbibutxok  ;  " 
"  Divobcb;  "  "  Lboitimact." 

Ohmroheum 

not  subject  to  action  to  annul  corporation 1804 

to  judicial  supervision   1804 

to  action  to  dissolve  corporation   1804 

excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
Uons 2481 

Citation. 

See  "  SuBBOGATz's  Coubt/'  VII. 

Cities. 

See.  also,  "  Municipal  Cokpokations." 

excepted  from  judicial  supervision 1804 

not  subject  to  action  to  dissolve  corporation 1804 

to  action  to  annul  corporation 1804 
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cities  <—  Comtlnved- 

jurors  not  disqualified  because  residents  or  taxpayers.  ..«.»..• .  117$ 

order  of  arrest  in  action  for  funds,  etc.,  of r>49 

4tiacbmeot  iji  actios  tQ  recorsr  #iMMb  «..•«.««.••••«« ^T 

proof    pf   ordiiunce^    l>3^1•lrff»   «!£«.«..«••.••«#««•««••« ^1 

actioo  for  putting  trce^  i:tc.«  on  iand^  of«*«..»««^«..««  1667,  166S 
proceeding?  to  scquii*^  koito  fiiMplMl  inMH  »fc»linf  cstouse  of 

condemnation   law    ^..,,*,,.. ,,*,,,,»•»'*,.»*»»* 33$S 

taxpayers'  actions  to  prevent  iUegiU^  Mats,  «^, ,..»..,,»» ]!>^ 

overseer  of  poor  majr  Mie  on  cau«e  ari«iaf  before  hm  Mkbl.-  1926,  19^ 
action  against  overseer  of  poor  oa  oaii«e  aHiMig  bdore    his 

term    ..., ,..^..... ,,    1027    lO^JS 

action  by  state  to   recover  public   funds. , <.«•••• ]!)0 

excepted    from   jurisdiction    ot    justice's    court^ 2M)3 

venire   in  justice's  court  in   action   between   two  cities ♦.    25H*:J 

deposit  of  justice's   books   with   eity  d«t1c 8144-3147 

C08t9  when  action  brought  bf  ot«te  for  heoeftt  of  cikf S243 

execution  against  wages  of  cmplojroM,  %Xz,  .»#•»•.»•.»««* 1391 


n 


GMf  Covrt  of  Albany-. 

See  "Albany  City  Coviit. 

etistody  of  seals,  reeords,  etc. 


0%!ty  Co«rt  of  I^oas  latent  City, 

a  court  of  record 


City  Court  Qf  ¥«w  York. 

general  provisions  applicable ••••.....  3109,  -^w.. 

provisions  not  applicable , SIQO 

I.  Constitution  op  cottbt. 

a  court  of  record % 

always  open   for   busineas. ..••••»••».•».»», •»«..•••••.•«..  S24 

ja8tl««s,  dtttieiy  etp,,.,, >.•..•» ••••••  320 

9uspensi9Q  of  juttMM  from  office,,, 321 

designation  of  chief  justice,  duties 323 

designiation  of  terms «••••«..•.•.,..  WM 

assignment  of  justices  to  t#mif « « ••  SSI 

where  terms  held 325 

publication  of  appointment  of  terms m 

rules    of   practice 323 

justices  may  tako  oaths,  acknowiodgiliCQt*.  flc... 826 

or4arf  to  bo  imdo  bjr  jiiilicta  only*.. ••••••. •*#***.»• 


II.  Officess,  attendants,  etc. 

clerk,  ^putK  «l«Hc,   aiui  assistants. , , 328 

oaths  of  clerk,  deputy  clerks  and  assisttolV* •#• 333 

clerk  to  keep  judgment  docket '. • 1245 

fees    of    clerk SlMo 

must  acQQvnt  for  Ami  V99  ovar  foes. ., . » 331 

duties  of  deputy  clerk » ,.....,. ^ 

special    deputy   clerks » «0 

appointment   of  stenographers .»•>.... •  •  •  .  332 

appointment  and  duties  of  interpreter 333 

false  interpretation  is   perjury 334 

appointment  and  duties  of  attendants •  SSS 

clerks,  etc.,  not  to  receive  fees  for  official  senricos*-* 33fi 

suspension    of    officers. 337 

ni.   JUSISDICTION. 

jurisdiction ». ,..,.,.,,  315r  316 

limited  to  demands  not  cxceedini;  $2,000.  ..,.,,.....•, 316 

actions  on  bonds  and  undertakincs  given  in.  t  #•«•«••#  t  ••«•  «  316 
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City  Court  of  Ife-w  York  —  CoAtlaned* 

III.  Jurisdiction  —  Continued. 

leave  to  sue  on  bonds  given  in 814 

in  replevin  jurisdiction  is  limited  to  $2,000 810 

no    admiralty    or    maritime    jurisdiction 817 

actions  for   services  and  torts  on  vessels 817 

cannot    naturalize     818 

removal  of   action  to  supreme   court «  .319,  319a 

who    are    deemed    residents •  # . . « 3160 

confession    of    judgment 1275 

submission  of  controversy  to   general   term 1281 

supplementary    proceedings    ^434 

summary  proceedings  to  recover  possession  of  real  property . .  2234 

power   to   relieve    trom^   imprisonment 31t53 

seizure    of   chattel    subject   to    lien 1738 

removal   of   actions    from    municipal   court 32lt) 

IV.    EXACUTIOM    or    MANDATES. 

to  be  executed  within  city,  except,  etc.... ....... « 838 

execution  may  issue  to  sheriff  oi  any  county .  • 338 

subpcena  may  be  served  in  adjoining  counties 338 

warrant  to  apprehend  witness  may  be  executed  in  contiguous 

counties 338 

order  to  perform  act  mav  be  served  within  state 338 

orders  in  contempt  may   oe  executed   within  state 338 

executions   to   be    executed   by    sheriff 339 

provisional   remedies  to  be  executed  by  sheriff 339 

certain  mandates  may  be  executed  by  sheriff  or  marshal ....  339 

V.   SirHMONS;  PLEADINGS. 

summona ,..  3165 

short     summons     ., 3165 

long    summons    against    non-resident 3165 

order  for  service  of  summons  without  city  or  publication ....  3170 

time  of  service  of   pleadings 3166 

time   of   defendant  under   arrest   to   answer 8166 

counterclaims     8174 

VI.    TtlALS,   FTC. 

con:4)ulsory     ,refe|rences    in ^ 1013»  8160 

time    for    service    of    notices 3161 

application     for    preference ^^ 

filing    note    of    issue 3162 

non« resident   plaintiff  to  ^ve  security   for  costs 8268,  3269 

commission    to    take    testimony 3171 

reference  of  c^uestions  arising  on  motion 3172 

filing  of   dectaioa  on  trial   by  coutt 3173 

demand  for  spnecial  decision  stating  findings  of  fact  and  law.  3173 

remitting    portion    of    verdict 3176 

proof  of  paper  by  stipulation,  which   is  required  to  be  cer- 
tified       3164a 

VII.  Judgment. 

a;)plication    to    vacate* ••••••.• « 319b 

VIII.  Appeals. 

from   final   or  interlocutory  judgment 3188 

from  order  or  interlocutory  judgment 3189 

by   whom   appeal   heard 1344 

time    to    appeal 3190 

hearing 8190 

supreme   court   may    review   exercise   of   discretion 3189 

stipulation    for    judgment    absolute    on    aliirmance    of    order 

granting    new    trial 3191 

when   appeal   may   be  taken   to  appellate   division. .....««.. .  3191 

practice  and   proceedings   on   api^cal   to   appellate   division....  3192 

time   to   appeal   to    appellate   division 3193 

judgment  absolute  on  affirmance  of  order  granting  new  trial.  3194 

enforcing  determination   of   appellate   court 3194 

discharge  of  levy  of  execution  pending  appeal 1311 

costs     3251 

clerk's   fees   for    certifying   papers 8194a 

ttipulation  waiving  certification   of   papers 3194] 
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C^Btenpt  of  Court. 

I.   CSIMIKAL  CONTEMPTS. 


defined ,, ••••••••  t 

resisting  mandate  of  court 106 

punishment 9 

«'hen  proceedings  may  be  summary 16 

otice  to  persons  charged  with 10 

requisites  of  commitment  11 

punishment  does  not  bar  indictment 13 

review  of  determination  by  certiorari 214S 

remand  on  habeas  corpus  of  person  committed  for  crimins^ 
contempt 


In  justices  court. 

power  of  justice  to  punish. . « 2870 

fine  and  commitment 2871 

offender  to  be  heard  28T2 

warrant  to  bring  offender  before  court 2ST3 

record  of  'conviction ., 2873 

requisites  of  commitment 2874 

fine  to  be  paid  to  overseer  of  poor. ....••••  2875 


n.   CONTBMPTS  VUKXSBABLB  CIVIU.T. 

defined ••••••• 14 

1.  OMcial  acts  and  misconducts 

failure  of  clerk  of  court  to  certify  attendance,  etc,  of 

jurors  in  New  York 1080 

failure  of  commissioner  of  jurors  of  Kings  countv  to  re- 
turn   precept    for    levy    on    personalty    of    delinqtient 

jurors, ., * 1156 

arrest  of  witness  in  violation  of  privilege 863 

neglect  to  return  inventory  of  attached  property 691 

of  sheriff  to  make  return  in  replevin 1715,  1716 

failure  to  make  return  to  mandamus 2073 

to  alternative  prohibition   20P6 

to  certiorari  to  review «.••   21^ 

Sl  Disobedience  and  misconduct  of  attorneys, 

non-parent  of  costs  imposed  on  attorney. 545 

reviewing  denied  motion  before  another  judge 778 

withdrawing  motion  for  judgment  without  leave. 778 

8.  Disobedience  of  parties  and  witnesses. 

refusal  to  deposit  or  deliver  property  when  ordered 718 

disobedience  to  order  to  discover  books,  etc 806 

when  judgment  enforced  by  punishment  for 1941 

withholding  possession  of  realty  from  person  adjudged  cn« 

titled  thereto  1675 

violation  of  order  restraining  waste  of  real^  sold  on  exe- 
cution   1443 

tfaobedience  to  order  restraining  waste  pending  action. . .  1C81 

non-Dayment  of  alimony  in  matrimonial  action 1773 

II.  Proceedings  bekorf.  commissioners;  award.  __ 

appointment  of  commissioners S360 

disqualification  of  clerk,  etc.,  of  judge  or  justice 1034 

duties  and  powers 8370 

determination  of  comnensation SSTD 

benefits  not  to  be  deducted  • 8370 

Gompeosation  for  railroad  property  taken  for  public  use 3370 

1189 


INDEX. 

C*jitem9t  of  €ourt  ^^  CowUmamMm 

IX   CoNTEum  tVKtsHAMLE  CIVIU.T  —  CoBtiancd. 

8.  Disobedience  of  parties  and  witnesses  ^^  CaBldxnttA» 

In  surrogate's  court, 

power  of  surrogate  to  ptmish  for ,••  2481 

enforcing  decreet  by  punishment  for 2565 

commitment  does  not  bar  action  on  bond 2555 

disobedience  to  order  regulating  custody  of  property 

between  co-executors. 2714 

undertaking  to  stay  eonunitment  pending  appeal.  2579-2581 

ni.  Pkocsbdxngs  to  pukisr  contempts  othbe  than  ceimznal. 

cases  to  which  provisions  apply 2266 

summary  punishment  of  contempts  in  presence  of  court 2267 

warrant  to  commit  without  notice  for  non-payment  of  money.  2266 

1.  Order  to  show  cause  and  worrdnt  to  attach  offender. 

misconduct  at  trial  term  may  be  punished  at  special  term.  2292 

order  to  show  cause 2260 

warrant  to  attach  offender 2269 

notice  to  officer  to  return  mandate  or  show  cause 2270 

order  or  warrant  may  be  made  out  of  court 2271 

order  and  warrant  returnable  at  term  of  court 2271 

referee  may  make  order  or  issue  warrant 2272 

referee's    order    or    warrant    may    be    returnable    before 

referee  or  court 2272 

power  of  referee  on  order  or  warrant  returnable  before 

him.  .  . ....• 2272 

order  is  motion  in  action  or  special  proceeding 2273 

Warrant  is  commencement  of  special  proceeding 2273 

warrant  and  affidavit  to  be  served  on  accused 2274 

amount  of  bail  may  be  indorsed  on  warrant 2275 

sheriff  to  keep  accused  in  custody 2276 

physical   inability   of  accused    excuses  production   under 

warrant 2276 

accused  need  not  be  confined  in  prison 2276 

undertaking  to  procure  discharsre  pending  hearing 2277 

warrant  not  to  issue  against  prisoner 2278 

habeas  corpus  to  produce  prisoner  to  answer. 2278 

undertaking  for  discharge  to  be  filed  with  return 2279 

%  Hearing  and  determination. 

interrogatories  and  answers  of  accused*  ••••• 2280 

production  of  proofs  at  hearing 2280 

determination  of  court  2280 

final  order  imposing  fine  or  imprisonment  or  both 2281 

prisoner  oroduced  on  habeas  corpus  to  answer  to  be  re- 

flianded. 2282 

warrant  of  commitment   2281 

prisoner  produced  on  habeas  corpus  may  be  committed  on 

discharge  from  custody « • 2282 

final  order  on  return  of  order  to  show  cause 2283 

commitment  upon  final  order  on  return  of  order  to  show 

cause 2283 

&  Commitment  or  Hue. 

fine  to  indemnify  for  damsges  to  be  imposed 2284 

payment  of  fine  indemnifying  for  damages  bsrs  action  by 

agreed  party 2284 

fine  when  actual  loss  not  sustained 2284 

corporation  may  be  fined 2284 

«raer  and  warrant  of  commitment 2285 
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Contempf  of  Court  ^  CoatlaueA. 

III.  Proceedings  to  puvzsh, contempts,  etc. —  Continaed. 

3.  Commitment  or  Hnt  —  Continaed. 

commitment   until  offender   has  performed  act  ai>d   paid 

fine 

length  of  imprisonment  where  offender  not  requ'Ted   to 

perform  act   .* 22S5 

on  commitment  for  non-payment  of  alimony HI 

commitment  for  violation  of  order  restraining  wa«te   of 

realty  sold  on  execution 1444 

discharge  on  undertaking 1445 

Srisoner  to  be  confined 157 
amages  for  escape  157 

release  on  inability  to  perform  or  pay  discretionary  *»ath  

court 2288 

punishment  for  contempt  does  not  bar  indictment *23Sl 

issuance  of  new  warrant  on  failure  of  accused  to  app««r  

after  giving  undertaking 'fosat 

county  court  cannot  remit  fine 351 

orders  of  N.  Y.  city  court  may  be  executed  within  state-  .     SS 

4.  Action  on  undertaking. 

order  for  prosecution  on  failure  of  accused  to  appear. . . 

when  party  aggrieved  may  prosecute ,    _„^ 

damages  recoverable  by  party  aggrieved 2289 

order  for  prosecution  by  attorney-general  or  district  attor* 

ney 

damages  of  party  aggrieved  may  be  paid  out  of  recovery 

by  people 2300 

liability  of  sheriff  for  fnsufficiency  of  toreties 2291 

CoBtlnirent  Batatea. 

holders  of,  necessary  parties  in  partition •••.   153S 

when  ve&ted  in  trustee  for  insolvent  debtor 2177 

sale  of  contingent  interest  of  infant. 2349 

persons  of  class  as  defendants  in  partition 1538 

OoatlBiaaaoo. 

See,  also,  •*  Abatsvent  and  Revival;  *•  *'  Adjouenmbnt;  •• 
**  Assignment;  "  "  Paeties." 

by  one  judge  of  proceedings  begun  before  another  in  New  York.  26 

of  term  of  court  to  another  place 41 

of  special  proceeding  on  death,  etc.,  of  judge 52 

of  action  after  transfer  of  interest « 756 

after  death  of  sole  party 757 


Contract. 


See,  also,  **  Spbcxfic  Pbrfokmancb;  **  "  Vbndok  and  Pue- 


CHASER." 


no  imprisonment  for  money  due  on IS 

limitation  of  actions  on 3g2 

judgment  b^  default  in  actions  on 420 

person  making  for  benefit  of  another  is  trustee  of  express  trust.  448 

joinder  of  causes  of  action  on 4S| 

counterclaims  in  actions 501 

9(rarrant  of  attachment  in  action  for  breach 635 

cause  of  action  on,  may  be  attached 048 

offer  to  liquidate  damages  for  breach  conditionally 739 

refusal  of  offer  to  liquidate  damages 786 

costs  on  refusal  of  offer 787 

interpleader  in  actions  on 

joinder  of  claimants  on  motion  of  defendant 

interest  in  contract  for  land  may  be  reached  by  judgment  cred- 
itor's action •••  •  1874»  1875 
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Contract  —  Contlnned. 

action  to  compel  conveyance  by  lunatic,  infant,   etc 2345 

sale  of  interest  in  contract  for  lands  to  pay  decedent's  debts..  2779 

reservation  of  trial  terms  for  actions  on 232 

Actions  for  breach  in  justices*  courts. 

jurisdiction     2862 

warrant    of    attachment ; 2906 

neglect  to  counterclaim   damages  bars   action 2947,  2948 

Contractor. 

defined 3398 

Contribution. 

between  defendants  when  realty  of  one  sold  on  execution....  1481 

when   part   owner    of   property   redeems 1482 

order  of,  on  sale  of  realty  on  execution 1483 

enforcing  by   original   judgment  after  sale   on   execution 14^4 

preserving   lien    of   original   judgment 1485 

entry  on  docket  to  preserve  lien  of  original  judgment 1486 

Contributory  Hcflrllflrenee* 

trial   and  burden  of   proof  of ••••••• •  841b 

Controversy,   Snbntlaalon   of. 

See  **  Submission  op  Comtjkoveksy.'' 

Converalon* 

limitations  of  actions  against  executors,  etc 388 

order  of  arrest  in  action  for ^ 549 

in  justice's  court 2895 

warrant  of  attachment  in  action  for 63*3 

in  justice's  court 2903 

action  by  people  for  conversion  of  public  funds 19C9-1975 

Conveyance. 

subpoena  duces  tecum  to  produce  records 866 

deeds  acknowledged  or  proved  admissible  in  evidence 93<> 

record,  or  certified  copy,  admissible  in  evidence 935 

acknowledgment,  proof,  record  or  certified  copy  not  conclusive.     936 
conveyances  |)roved  on  oath  of  interested  or  incompetent  witness 

not   admissible    936 

of  land  without  the  state  admissible  in  evidence,  when,  etc 946 

exemplification  of  record  without  the  state  admissible  in  evidence     9-17 

of  real  property  by  sheriff  under  order  of  court. 718 

by  sheriff  on  sale  by  direction  in  judgment. 1242 

on  judicial  sale,  to  state  name  of  person  whose  interest  sold. . . .   1244 
sherilTs  deed  on  sale  of  realty  on  execution 1471 

relates  back  to  time  of  sale 1440 

on  death  of  coroner  who  made  sale  on  execution 1478 

effect  of  conveyance  on  sale  under  foreclosure 1632 

conveyance  of  property  of  infant  or  incompetent 2358 

not  necessary  on  sale  under  foreclosure  by  advertisement 2400 

by  corporation  void  after  petition  for  voluntary  dissolution ....  2430 
on  sale  of  real  property  to  pay  decedent's  debts 2776-2778 

Co-operattve  Tnsnrance  Companies. 

change  of  name.. 2411,  2413,  2414 

Copyrlfrht. 

of  supreme  court  reports. , 249 

Coroner. 

punishment  of  misconduct , 14 

not  to  practice  as  atlorncy 02 

powers  when  sheriff  is  i>arty  to  action 1 7'J 

any  one  of  coroners  may  act 173 

llSft 
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Coroner  —  COBtlBued 


arrest   of  sheriff  by 174 

county  tremsurer  of  Erie  county  to  exercise  powers,  etc ISU 

how  sheriff  confined   17i 

place  of  confinement  of  sheriff  deemed  a  jail 171 

sheriff  entitled  to  jail  liberties  on  giving  bond 17T 

liability  for  escape  of  sheriff   ITT 

may  prosecute  undertaking  of  sheriff  for  liberties ITS 

duties  when  sheriff  is  plaintiff 179,    igo 

liability   for  escape  of  prisoner    ISl 

duties,  etc.,  of  incoming  and  outgoing  coroners 1S& 

limitation  of  action  for  non-payment  of  money  collected 363 

for  official  acts  or  omissions 8S5 

amendment   of  returns 725 

execution  to  be  directed  to,  when  sheriff  a  patty ISS 

redemption  of  realty  aold  by  coroner  on  execntion 1477 

conveyance  of  realty  told  on  execution  after  death  of  corMior. .  1471 

^«C8-  •  •  V V". «l# 

to  be  taxed  on  demand ..•••••.. 


Cor  poratf  on  s. 

for  municipal  corporations,  see  "  Mvificivat.  CatMBanoHa.' 

I.  In  genekal;   hxscellaneocs  provisions. 

^  domestic  corporation  "  defined «.«•..•••••.• 

included  in  term  "  person  "  in  condemnation  law 

included  in  "body  or  officer"  in  provisions  as  to  certiorari..  2146 

may  be  fined  for  contempt 2381 

consent  of,  to  discharse  of  insolvent  debtor 2IS4 

limitation  of  actions  tor  penalties  against  directors  and  stock> 

holders 'of    moneyed    corporations 9M 

stock  may  be  attached , 617 

notice  of  levy  of  attachment  on 

to  furnish  certificate  of  defendant's  interest  when  ttock   at- 

tached   t • -.. 

sale  of   attached   stock -.•.••••..       '  708 

stock  deemed  assets  in  hands  of  executors,  etc. ..« 27X3 

taking  deposition  of  officers  or-  directors 873 

production  of  books  and  papers  on  taking  of  deposition 8T3 

subpoena  duces  tecum  to  produce  books  or  papers 

service  of  subpoena  duces  tecum 

subordinate   officer   or   employee   may   produce   on    stil 

duces  tecum 

procuring  personal  attendance  of  officer  on   subpoena    duces 

tecum 

examination   under   supplementary  proceedings  against   judg- 
ment  debtor. 2441 

service  of  order  in  supplementary  proceedings 2483 

corporations   prohibited    from    unlawfully    engaging  in    busi- 
ness of  conducting  litigation 77 

II.  Proceedings  to  change  name. 

may   petition   for   change , , 2410 

certificate  that  proposed  change  not  an  coniflict  with  other  oor^ 

porations    ,.......•• 2411 

contents   of  petition ^.    2412 

notice  of  application .•••.# • •....•••••  2418 

petition,^  etc,   to  be  filed   with  secretary   of  state 2413 

reservation  of  proposed  new  name  by  secretary  of  states 2413 

order   authorizing    •.,•..   2414 

order  to  be  entered  and  papers  filed 2414 

publication  of  order , , 2414 

affidavit  of  publication  to  be  filed  and  recorded 2415 

when   change   to   take   effect 2415 

new  name  may  be  substituted  in  pending  action  or  proceed- 
ing       2416 

pending  actions  or  proceedings  not  affected 2416 

county  clerk  to  re[>ort  changes  of  name  to  state  officers 2417 

changes  to  be  published  annually  in  session  laws 2417 

validity  of  prior  proceedings  to  change  name  saved 2ilS 
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CorporatioBs  —  Continued. 

III.  Actions  by  and  agaxmst. 
1.  Jurisdiction. 

of  New  York  ciJy  tomst 818 

oi  cfmxxty  court;  residence 841 

«f  ciljr  cowt  oi  Voakert 8203 

of  justices'  courts 2605,  2860,  2879 

S.  Wiiat  aetums  lie. 

by  creditor  or  officer  to  suspend  or  rem  we  oficer. .  1781,  1782 
director  or   officer  to  l>e  suspended  or  removed  only  in 

action  by  attorney-genei  a1 1811 

hf  Judgment  creifitors  for  sequesttalion  of  property 1784 

judgment  creditor's  action  does  not  lie  ftgainst 1879 

supplementary  proceedings  cannot  %e  fiad  on   judgment 

against 2^63 

provisions  rdating  to  actions  to  determine  chum  to  real 

property  app^y. 1650 

fi.  Service  of  proceu. 

attempt  to  commence  action  to  interrupt  statute  of  limlta- 

tions 390 

summeoa 481 

oy  publication    438 

in    justice's    court    2870 

•    injunction  order   610 

alternatitre  raandanras   2071 

precept  in  sinnmary  proceedings  to  recoTcr  possession  of 

rca!  property   2240 

citation  from  surrogate's  court 2526 

by  publication   2522 

#»  Pleading;  evidence,  etc 

srhen  misnomer  waived 1777 

allegation  of  incorporatioa  in  complaint 1775 

when  proof  of  corporate  existence  necessary 1776 

verification  of  pleadings 525 

admissions  by  members  as  evidence  against 839 

stockholder  not  to  act  m  juror. •• ••...., 1180 

%.  Actions  on  bills,  notes^  etc, 

preference  of  actions  on  notes  and  bills  of 701 

ftap*pf*  corporations  issuing  bank  notes,  etc 791 

bnis  and   notes  of  moneyed  corporations  excepted   from 

statute  of   limitations 893 

extension  of  time  to  answer  or  demur  granted  only  on 

notice 1778 

order  for  trial  to  be  served  with  pleading 1778 

flL  Receivers;  provisional  remedies. 

In  what  cases  receiver  may  be  appointed 1810 

notioe  of  application  for  appointment  of  receiver 1810 

order  of  arrest  in  action  against  agent  for  funds  mis- 
applied . 540 

damages  sustained  by  order  of  injunction  against  officer. .     624 
injunction  order  suspending  business  to  be  made  only  on 

notice 1809 

order    restraining   director    or    officer    from    performing 

duties  to  be  made  only  on  notice ••••• 180B 
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III.  AcnoKs  BY  AND  AGAINST  —  Contitttted. 

7.  In  s'usticey  courts. 

jurisdiction , ^ 

residence  for  purpose  of  jurisdlctioii 2869,  ^T> 

service  of  summons 287^2881 

order  of  arrest  against  agent  for  misappropriatinfl:  funds. 


IV.   PftOCBEDINGS   TO  8BLL,   IfORTGACB  OB   LBASE  BBAL   PBOPBBTY.  

when  provisions  take  effect SSg? 

to  be  bad  pursuant  to  Code 3380 

jurisdiction  of  county  court. _S<0 

contents  of  petition SSSl 

verification  of  petition 3391 

notice  of  application 3382 

reference  to  take  proofs 3386 

hearing  of  application '""'^ 

order ••.. 

appearance  to  oppose  application 

notice  to  creditors  of  insolvent  corporation 3391 

service  of  notices •-•••.. 

power  of  court  to  make  necessary  orders »••• 


V.   Jt7DICIAL    SUPEBVISTOK. 

action  against  directors  and  officers  for  misconduct im 

action  by  creditor  or  officer  to  suspend  or  remove  officer   for 

misconduct 1781,  1781 

action    against    officers    for    misconduct    to    be    brought     by 

attorney-general 1T8S 

sections  1781,  1782  do  not  affect  other  visitorial  powers 17SS 

libraries,  religious  corporations  and  schools  e:%epted  from. . .  1S04 

educational  institutions  excepted  from Ism 

municipal  and  political  corporations  excepted  from..........  ]g^ 

officers,  stockholders,  etc.,  may  be  compelled  to  testify \!g!^ 

injunction  staying  actions  by  creditors ,....   1SQ6 

creditors  may  be  brought  in '. . . .  180T 

advertisement  for  claims  of  creditors •.....!   1807 

when  attorney-general  must  bring  action , ,  280S 

appointment  of  receiver *  Ijld 

VI.  Action  in  natukb  of  quo  wabranto. 

by  attorney-general  to  try  right  to  exercise  franchise i^B 

to  be  brought  in  name  of  people 1B84 

joinder  of  relator  as  party  plaintiff _.  19^ 

relator  to  give  security  for  costs,  etc '  \gt$ 

compensation  of  attorney -general  when  relator  party  to igM 

triable  of  right  by  jury ..,   I9B0 

all  claiming  to  exercise  same  franchise  must  be  joined ig^i 

witness  cannot  refuse  to  answer  incriminating  question [  1955 

temporary    injunction [[  1965 

judgment  against  corporation  to  contain  perpetual  injunction.  1869 
collection  of  costs  from  officers  and  members 298t 

VIL  Action  bt  pboplb  to  anntti.. 

municipal  and  political  corporations  not  subject  to. irfM 

libraries,  religious  corporations  and  schools  not  subject  to....  l^M 

educational  corporations  not  subject  to J.5M 

by  attorney-general  M'hcn  legislature  directs. 1757 

by  leave  of  court 17811 

when  attorney-general  must  bring  action Itflg 

grounds  of  action  by  attorney-general tW 

application  by  attorney-general  for  leave ITW 

triable  by  jury  of  right 1900 

judgment  . 1801 

to  enjoin  exercise  of  corporate  nghts •• igQl 

to  provide  for  receiver,  account  and  disUflwH'  n    .«,;.  m* 
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CovporatloBs  —  Contlnned. 

VIL  AcTZOM  BT  rwoffiM  TO  AVKUL  —  Coiitiniied. 

temporary  injunction  orders ••  1808 

judgment-roll  to  be  filed  with  secretary  of  state 1808 

judgment  to  be  published .^ 1808 

officers,  stockholders,  etc.,  may  be  compelled  to  testify 1805 

injunction   staying   actions   by  creditors 1806 

creditors  may  be  brought  in 1807 

advertisement  for  claims  of  creditors 1807 

appointment  of  receiver. 1810 

VIII.  Actions  to  peocurb  dissolution. 

municipal  and  political  cor^oratioiia  not  nil^eet  to 19D4 

libraries,  religious  corporations  and  schools  not  subject  to....  1804 

educational  corporations  not  subject  to 1^04 

ground?  of  dissolution   1'^ok 

action  to  be  brought  by  attomepr-general 1786 

when  attorney-general  must  bring  action. 1808 

when  creditor  or  stockholder  may  maintain  action 1786 

reference  of  issues  is  discretionary  when  action  not  brought 

by  attorney-general 1012 

when  referee  to  be  appointed  by  court 1012 

temporary    injunction 1787 

modifying  temporary  injunction 1787 

appointment  of  temporary  receiver;  powers 1788 

additional  powers  to  temporary  receiver 1789 

appointment  of  permanent  receiver;  powers 1788 

when  stockholders,  etc.,  may  be  made  parties. 1700 

judgment  to  provide  for  distribution  of  property 1793 

judgment  for  unpaid   stock   subscriptions,  when  stockholders 

are   parties 1794 

judgment  to  enforce^  liability   of   directors  and   stockholders 

when  assets  insufficient  1795 

sections  1785-1795  do  not  affect  special  statutory  provisions. . .  1796 

appointment  of  referee 1012 

officers,  stockholders,  etc.,  may  be  compelled  to  testify 1805 

injunction  staying  actions  by  creditors 1806 

creditors  may  be  brought  in 1^7 

advertisement  for  claims  of  creditors 1807 

appointment  of  receiver 1810 

IX.  Pkocudings  roE  voluxtasy  dissolution. 

"stockholders"  includes  "members" 2431 

libraries,  churches  and  schools  or  academies  excepted 2431 

when  majority  of  directors  may  petition 2419 

when  directors  or  stockholders  eoual'y  divided 2420 

when  majority  of  stockholders   direct ^ 2420 

certain  corporations  excepted 2420 

contents  of  petition 2421 

inventory  and  schedule  to  be  annexed 2421 

verification  of  petition  and  schedule 2422 

presentation   of  petition 2423 

order  to  show  cause 2423 

appointment  of  temporary  receiver;  powers 2423 

injunction  staying  actions  by  creditors 2423 

appointment  of  referee 2423,  2426 

publication  of  order  to  show  cause 2424 

serviee  of  order  to  show  cause  on  creditors  and  stockholders. .  2425 

hearing 2426 

decision  or  report 2426 

order  for  transmission  of  original  papers  to  court  or  referee. .  2427 

amendment  of  schedules 2427 

motion  for  final  order • «  2428 
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Oorporatloas  —  CoBtinned. 

IX.  Proceedings   poe  vounrettar  MSSGumoN  —  Condnu^d. 

notice  of  motioa  for  final  order. ••«.••.  2439 

appoiatmeiU  9i  yeocivcr r 1810 

final  order  dissolving  and  appointing  receiver 2-Cd 

power  o€  receiver  to  hold  real  property 71%' 

relief  of  receiver  from  oouasioas  and  defaults 2-12 

confirmation  of  acts  of  receivers 142S 

transfers  of  property  after  i&Jing  petition  void 2431 

commissions  of  receiver  . * 2431a 

final^  accounting  of  receiver 2431k 

application  by  attorney-general  for  order  to  show  cause ....   2431b 

X.  EKroRciwG  mcmnOLDoaf  uaaiurr. 

service  of  stimmons  on  stoclthotders  by  publication 43S«  439 

misnomer  of  stockholder  defendant 1<81 

sections  179(^1707^  do  not  affect  special  atatutory  provisions..  179 '• 

in  action  by  creditor  to  dissolve  corporation ITVU 

judgment  for  unpaid   trabseriptions  wken   stockholders 

are  parties 17M 

judgment  when  assets  are  insuficient ITX 

action  by  creditor  to  enforce  liability 17)1 

account  of  property  and  dehta  of  corporation «...  1?.42 

apportioning  liability    •...«..  1?JC 

SI.    FOEBION    COSPOSATIOim 

defined      3343 

validity  of  meeting  witbin  this  state  not  affected 17:9 

1.  Jurisdiciion* 

actions   against 178D 

by  one  foreign  corporation  against  another 1T9C> 

by  non-resident  against 1780 

of  N.  Y.  city  court 315 

'     2.  Service  of  proceu, 

of  summons , •.•••«.••.     432 

on  designated  agent    » 43i 

designation  of  agent  to  receive  service  of  summons   ....     432 

proof  of  designation  of  agent 432 

copy    of    designation    of    person    upon    whom    to     make 

service,    as    evidence     931s 

change  of  place  of  service  by  designated  agent.......      43S 

revocation    of    designation    of    agent 432 

of  summons  by   publication   on 438,     43D 

of  notice  of  sale^  under   foreclosure  by  advertisenient .  .    23-^ 
of    surrogate's    citation   by    publication 25l!2 

&  Actions'  by  and  against, 

when  foreign  corporation  may  sue. •  ....  1779 

cannot  sue  on  debt  invalid  by  I^ws  of  state  of  organiza- 
tion     177^ 

verification  of  pleadings • 335 

allegation  of  incorporation 1775 

director  or  officer  to  be  removed  only  in  action  by  at- 
torney-general     1811,  1S12 

action  by  attorney-general  to  try  right  to  exercise  privi- 
leges within  state •  • 19tt 

books  are  presumptive  e\n<lence ^ 989 

certified  copy  of  nook  may  be  offered  in  evidence f0i 

verification  of  copy  of  book  of 931 

vciirity  for  costs 91308.  SITiO 

idgment  by  default  on  service  by  publication, IJII 
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CorporatloBB  —  CoBtiniied. 

XI.  FoasxcN   CORPORATIONS  —  Continued. 
4.  Provisional  remedies;  receivers. 

sttRchmntt  in  actions  against  686 

in  justice's  cotrrt    2906 

vnpaid  -subscription  to  stock  nray  "be  afttached 646 

wben  judgment  cnforccaMe  only  against  attached  prop- 
erty      707 

iaj«iiicUoa  order  suapending  baiineaa  to  t>e  made  only  on 

notice    1809,  1812 

in  Vint  caaea  recesver  nay  be  anointed 1810,  1812 


judge  not  to  be  interested  in 47,      49 

I.   To   WHOM    AND    WHEN    AWARDED. 

when  plaintiff  entitled  of  course 8225^ 

when  recovery  is  less  than  $50 ....« 3228 

igamst  defendant*  terved  with  notice  of  no  personal  claim..    423 

to  defendant   of  course 3228 

in  New  Yorlc  and  Kings  counties  when  reeoTery  under  |900.  3228 

in  New  York  city  court  when  recovery  under  &^ 3228 

in  iCings  county  court  when  recovery  under  |250 3228 

when    discretionary    '3230 

on  judgment  for  •■«  of  aBroral  defendants 3229 

when  several  actions  brought  on  aviie  Jnatrumeat.  •«. 3231 

when  different  parties  prevail  on  different  issues 3234 

increased  damages  not  to  carry  increased  costj 3257 

after  offer  of  judgment  by  defendant 738 

mUar  offer  to  conpromiac   oounterclaim •« 739 

after   sufficient  tender 733 

when  tender  accepted........ • ..« 734 

tender  to  include  costs  to  date 731 

on  confession  of  judgment 1275 

on  aubnission   of  controversy 1280,  1281 

'on  judgment  for  part  of  claim  admitted 511 

on  apoMcation  for  judgment  on  frivolous  pleading 537 

on  order  for  new  trial  for  failure  to  file  decision  within  time 

limited 1010 

Hot  awarded  against  municipal  corporation   unless  clain^  pre* 

sented   b^'fore   action 8245 

uamst  peraan  suing  or  aned  in  <9epreaentstive  oapaoitv 3246 

4U  proving  genuineness  of  paper  after  demand  for  admission 

tkenai 735 

of    action    brouRht    on    discontinuance   in    justice's   court    on 

answer  of  title. .    3235 

on  Tcniasion  of  -fine  or  penalty  by  county  eonrt 352 

as  condition  of  adjournment  of  trial 32.V> 

payment  o^  aa  condition  of  exoneration  of  bail 601 

no  costs  at  trial  of  title  by  sheriff's  jury 109 

aot  to  be  taxed  in  preooedta^B  before  court  of  olaiaiB 274 

counsel  or  attorney  fees  not  allowed  in  court  of  claims 274 

party  testifying  not  entitled  to  witness  fees 3288 

attorney  testifying  for  client  not  entitled  to  witness  fees....  3288 

IT.  How  AWAaoan;  jaocjaairr;  cocurhoii. 

dmrfshm  or  report  to  award 1022 

power  of  referee  to  award 1018 

clerk  to  insert  amount  in  blank  in  final  jadjpneat. 1231 

judgment  against  executors,  etc • ••..  1835,  1886 

TII«  AaciVNT. 

■pecial   provisions  not   affected. •••••«*•.•...  8261 

amount  of   costs   generally « 3251 

diacretionory....* •••••« «.. ,,,,  8380 
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IKDBX. 


Costs  —  Contlnvetf  • 

III.  Amount  —  Continued. 


upon  settlement •••••■••••••••••• 

as  condition  of  adjournment  of  trial 

when  recovery  less  than  $50 

on   confession    of   judgment 12TI 

increased  damages  not  to  carry  increased  costs 3257 

clerk's  fees  in  civil  actions 3301 

additional   allowance   in   difficult  cases... S253.  3254 

certificate  entitling  party  to  costs  or  increkaed  costs 324€ 

dishursements  to  be  included 


IV.  In  ipbcial  actions. 

In  aid  of  tatachment. 

in  action  by  plaintiff ...  • ••••••••• ••••••     €7T 

Action  to  charge  joint  debtor, 

how  awarded ....i..... ••••  IMl 

Action  to  determine  claim  to  real  property, 

on  defendant's  default -•••  lOff 

Creditor's  action  against  heirs,  etc. 

sheriff^s  fee  on  execution  may  be  taxed  against  each   de- 
fendant    18SI 

apportionment  among  defendants ISV 

Divorce. 

award  of,  by  interlocutory  judgment 1774 

docketing    interlocutory    judgment    awarding 1774 

execution  not  to  issue  until  nnal  judgment 1774 

Dower. 

fees,  etc.,  of  commissioners  or  referee  to  admeasure. ...  1612 

Ejectment 

when  judgment  taken  against  one  subject  to  rights   of 

others  . • ISIS 

by  grantee  of  lands  held  adversely,  suing  by  grantor. ....   1501 

Foreclosure. 

on    dismissal  of  complaint  on   payment   of  interest   and 

part  of  principal  due 1634 

additional  allowance  to  plaintiff  in  forclosure,  etc..  3252,  3254 

taxation  of f 240S 

on  foreclosure  by  advertisement 2401,  24CS 

Matrimonial  actions. 

allowance  for,  in  action  for  divorce  or  separation •    ITBd 

award  of,  in  divorce  or  separation 17^ 

to  co-respondent  in  action  for  divorce ••••••   1757 

Mechanic^  lien*. 

actions  to  foreclose  in  courts  of  record S411 

in  courts  not  of  record ••••••••••••  MU 

Partition. 

where  sale  has  been  had ••...  1511 

on  judgment  of  actual  partition 1080 

collection  against  unknown  owners  on  actual  partition. . .  •  15B0 
foes  and  expenses  of  commissioners ••••••••••••• 

iioe 


INDBZ. 

Omits  —  ComtlB«e4« 

IV.  In   tnciAL  actions  —  Contiiraed. 

Actions  by  or  againsi  statt  or  public  oUtcer, 

action  by  state  for  benefit  of  municipality •  1243 

action  by  people  on  delation  of  private  person. 8242 

on   consolidation  of   actions  by   people   against   different 

defendants 1989 

judgment  may  be  taken  against   state 1985 

execution  not  to  issue  against  state 1985 

payment  of  costs  against  state  or  public  officer 3241 

on  judgment  of  ouster  from  office 1956 

individual  liability  for  costs  of  action  in  nature  of  quo 

warranto   against   corporation 1987 

against  school  officer  or  supervisor 3244 

increased  costs  to  defendants  sued  for  official  acts..  S258,  3259 

V.  On  statk  WHITS. 

on  alternative  mandamus  are  discretionary 2086 

on  peremptory  mandamus  to  be  awarded  as  on  motion 2086 

not  to  exceed  $50  and  disbursements 2086 

on  prohibition  to  be  awarded  as  on  motion «...  2100 

not  to  exceed  $50  and  disbursements 2100 

on  certiorari  to  review  in  discretion  of  court 214/t 

not  to  exeeed  $60  and  disbursements 2143 

non-payment  punishable  as  contempt  when  awarded  by  final 
order 4' 2007 

VI.  Of  motions. 

of  motion • • .., ••••• 779 

coUection 779 

execution 779 

stay  for  non-pajrment 779 

taxation  on  final  judgment ,, 779 

may  be  awarded  absolutely  or  to  abide  event 8236 

how  collected  when  awarded  to  abide  event 779 

on  application  for  judgment  on  frivolous  pleading 537 

fees  of  referee  to  sunerintend  discovery  of  book 807 

proceedings  to  punish  for  contempt  not  affected 779 

VII.  Interlocutory  costs. 

on   issue  of   law 3232 

collection    3233 

no  arrest  for  non-payment,  except,  etc 15 

award   of,   by   interlocutory   judgment 1231 

Vlll.  On  appeal. 

provisions  not  applicable  to  costs  on  appeal 3237 

from  final  judgment 3238 

from  interlocutory  judgment  or  order 3*i39 

on  appeal  to  supreme  court  or  appellate  division 3251 

damages  for  delay  by  way  of  costs  in  court  of  appeals..  8251,  8254 
expenses  of  reference  on  justification  under  undertaking  on 

appeal  to  court  of  appeals 1335 

on  appeal  by  plaintiff  from  judgment  for  defendant  in  con- 
demnation  proceeding    3376 

from  surrogate's  court 2549,  2560,  2589 

from  justice's  court 3047,  8060;  8063,  306«,  3067 

on  new  trial,  on  aopeal  from  justice's  court 3070,  3073 

to  supreme  from  N.  Y.  municipal  court 3213 

IX.  Liability  por  costs. 

special  provisions  not  affected 8250 

executor  or  administrator 1836 

HOT 
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XX*  LZABZUTY   f  Oft  COSTS  —  ContlMHii  .    ^ 

transferee  of  nnwit  ol  actioik.  ••••••»••..'••••«•••»••••••••. 

against  infant  plaintiff  collectible  iroin  euardiaa  ai  iitem^  489,  32^ 

guardian  ad  htem  of  infant  defendant  not  liable ••••.•     4ii 

poor  person  not  liable  for .••••••..     451 

costs  to  poor  person  payable  to  attorney 45* 

action  by  poor  person  not  stayed  for  aon-paynxent  of  costs  ox 

former    action • ••..•     4€l 

action  by  executor,  trustee,   etc.,  against  beneficial  j   to   re* 

cover  costs IdU 

against  attorney  for  ptead&ig'  scandalous  matter 515 

imprisonment  for  non-payment  of  interlocutory  oasts  awarded 

against    attorney 15 

liability  of  attorney  when  dafendant  entitM  to  require   se- 

curity.  ••• ••••••.•••  8278 


X«  In  special  pkoczedings. 

power  to  award;  amount • ■* ••••.•••••••••  SMI 

when  person  recovering  deemed  a  judlBincnt  eredlCor*  ••••••••  SKI33 

Snppltmentary  praceedingr, 

to  Judgment  creditor  »•••»•••«.•*««•••••  •■•w.*.**^*,*^.  .«  MS 

to  judgment  debtor  •••••»•>»••«*••»••«••••*»•••••••••••  2468 

Condemnation  proceeding/, 

when  awarded  to  defendant  •••.*•• •• ••••.••  3361 

against  defendant  on  trial  of  issues. ••••• •••••.  WKi 

ol  piardian,  committee,  etc ••.*•»••••»».*••....•••  ,  S373 

on  appeal  bv  plaintiff  from  judgment  for  dafsndMit*  •  •  .  •  33T8 

when,  awarded  to  owners ,.^..».. ..•••••••  ».  .  •  337S 

when  compensation  does  not  ojscetd  |9#....» •*•»..•  S3T8 

additional  allowance  to  owners'. *••.•••.•••  SSS2 

on  disconthraaacc* r ••*•••••  8S74 

For-  eppo^ttment  of  committee  of  incompetmK 

on  finaX  order  appolntine  committee. •••• 

on  dismissal  of  petition 

of  proceeding  on  behalf  of  state.  •••»••• 

Contempt, 

may  be  ordered  paid  o«t  of  ree^Twy  Ofl 

Summary  proceedings  to  dispossess, 

amount  of  costs  and  fees -... 

amount  in  procaedsngs  fousdci  on  fordMfc  caSry  or  de> 

tainer.  •  •  •••••••••• •.•••••.•».•••••.••••••...  2290 

execution.  •  •  •••»••••••••»•••••••• ••••••  2890 

JlrbitrmtiatK 

on  entering  judgement  on  award... ••».••*••  •.••.•••.•.»«».«.  S37B 
on  vacating  awaru  •  ..•*............••*•  «■•  •••••••  *.»« « ^  23TT 

liabflhy  for,  on  revocation  of  submisaiott. 


T#  dkemier  doath  of  life-tenant* 

wben  awarded,  amount ••••••«•»••••••••—..  2316 

OB  diamtsaal  of  petition ••••••••••••••.•  280O 

Proceedings  by  insolvent  debtors. 

on  contested  application  for  diacharat.  » ♦..  «••.•  ..»-^».— »» . .  S187 
on  petition  for  exemption  or  discharge  from  arrest.  •••••• 
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INDBX 

Costs  —  CoBtiBiied* 

X.  In   mciAL  psocbxdings^— Contbivcd. 
To  enforce  liens  on  vessels, 

amount ••••• ••• 8489 

XI-  Secvaity  for  costs. 

when  defendant  may  require. ...•••  •••••• ..••  8268,  3269 

when  two  or  more  plaintiffs  sue 3270 

when  discretionary  with  court • 3271 

order  to  give  security 3272 

requisites  of  undertaking 3278 

notice  of  exception 3274 

notice  of  justihcation 3274 

justification  of  sureties 3275 

allowance  of  undertaking 3275 

order  for  additional  security .••••.. 3276 

dismissal  for  failure  to  give 3277 

liability  of  attorney  for  costs 3278 

provisions  applicable  to  special  proceedings •••..  3279 

In  New  York  city  court, 

notice  of  exception  to  sureties •••••••• 3168 

r  notice  of  justification ••••••••••• • 8168 

Xn.  Taxation, 

how  taxed 3262 

clerk  to  insert  amount  in  judgment 3262 

when  additional  allowance  to  be  computed  by  clerk 3262 

notice  of  taxation 3263 

in  N.  Y.  city  court 3161 

may  be  taxed  without  notice 3264 

notice  of  retaxation 3264 

order  for  retaxation 3264 

review  of  taxation   ....••• 3266 

duty  of  taxing  officer 3266 

affidavit  as  to  disbursements 3267 

fees  to  be  taxed  on  demaod.*...... • 8287 

JLIli.      In    SURROGATE'S    COURT. 

discretionary,   except,   etc 2558 

only  actual  expenses  when  estate  less  than  $1,000.  ..»..«•...  2557 

costs  awarded  by  decree   include  disbursements 2559 

to  be  fixed  by  surrogate  and  inserted  in  decree 2559 

upon    orders     255tt 

collection    of  ' • 2556 

on  m3tion  for  new  trial  before  surrogate 2561 

of  course  to  successful^  party  on  trial  by  jury. 2558 

on  jury  trial  same  as  in  supreme  court 2560 

on  petition  to  produce  will  lost,  destroyed  or  concealed 2621a 

may  be  made  payable  by  party  or  out  of  fund 2557 

unsuccessful  contestant  of  probate  not  entitled  out  of  estate..  2588 
stenographer's  minutes  on  probate  contest  may  be  charged  on 

estate  .  .  2558 

of  proceeding  to  compel  payment  of  funeral  expenses 2729 

of  reference  of  disputed  claim  against  decedent's  estate 2718 

on  appeal 2589 

same  as  in  supreme  court 2560 

from  order  on  motion  for  new  trial 2549 

discretionary  allowance  on  contested  and  uncontested  decrees.  2561 

trial  fee  for  each  day  exceeding  two 2861 

additional  allowance  for  preparing  and  settling  accounts 2562 

allowance  upon  saile  of  real  property  to  pay  decedent's  debt . .  2563 

is  in  lieu  of  commissions .•..••.  25M 
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INDSX. 


XITf.  la  susbogatk's  coukt — Coatfawed. 

foct  of  appraiser ••••••••••— •••.J 

of  referees  same  as  in  supreme  court. ••••••••••. S< 

of  officers  for  services  same  as  in  supreme  oo>art 91 

of  witnesses  same  as  in  supreme  oouri .••••••.••......9 

•arrogate  not  to  charge  or  receive  fees •••.. 3^ 

nileaBe  of  surrogate  for  taking  testimony  out  of  court 3^ 

fees  for  copies  of  papers.. ••...••••.. •••••••••••••. ST 

XIV.  Iir  JUSTICBS*  OOUXTS. 

to  prevailing  party  ....••..••...• •••••••••••••....  i^ 

what  costs  consist  of • • i 

when  allowed  to  neither  party. X^ 

on  judgment  after  verdict  or  decision 9S 

on  judgment  of  nonsuit i 

on  discontinuance  on  answer  of  title  to  real  property.  ••.....' 

On  dismissal  when  title  to  realty  pleaded  by  plaintiff. 9 

in  action  of  replevin • ...•••.••...•..  I' 

on  demurrer ...••.••...  V" 

•mount  limited. IT' 

taxation. ••••.••....  1 

increased  costs  in  actions  on  official  acts ...........V 

on  judgment  for  one  of  several  defendants ....•..• ^ 

lecoverpr  of  costs  wrongfully  collected •••.•••...••..] 

on  decision  for  person  answering  in  proceeding  for  sale  of 

stray 3* 

on  transfer  of  acti<m  to  another  justice. •.....••••.••  .•..•••1& 

in  action  on  judgment 3& 

guardian  ad  litem  of  infant  plaintiff  liable .........SF 

guardian  ad  litem  of  infant  defendant  not  liable. ...•••• 3V 

fees  on  attachment  for  defaulting  witness ••-••.•••....  9^ 

payment  of,  on  service  of  notice  of  appeal 9C 

setting  oflF  costs  and  recovery  on  determination  of  nppiTl . ...  30 
costs  below  included  in  disbursements  on  appeal. ••••••.•....  S0 

of  appeal  when  new  trial  ordered ..•.>...•••••.....••..  SIS 

to  whom  awarded  on  appeal ••...  SI 

amount  of  costs  on  appeal • .,. SC 

•ward  of,  on  new  trial  on  appeal •••••........  3P 

amount  on  new  trial  on  ^peal SCS 

•n  offer  to  compromise  artcr  return  on  new  tr^ JJB 

New  York  mmnicipal  court. 

on  appeal  to  supreme  court tSi 

Brooklyn  justice's  court. 

on  removal  of  action  to  county  court  of  Kings SHI 


CovBterelalai. 

See,  also,  **  Pleadikc." 

answer  may  set  up St^ 

when  allowed   e. SH 

in  actions  on  assigned  claims   SBl 

by    trustee    ,.  .* .- SB 

vy  defendant  sued  in  rcprcKntative  capacity Silfi 


^ 


lypiffl, 


loiMtterelalai  —  CoBtlnved. 

on  decedent's  debt  !n  action  1>T  executor*  etc.********* «••  00$ 

fimitation  of  action  must  be  pleaded  in •<•••••••• 413 

cannot  be  founded  on  title  barred  by  adverse  possession.. 808 

on  cause  barrvd  by  limitation 897 

several  counterclaims  may  be  pleaded. ....•••• • 507 

each  to  be  separately  stated ...• 607 

equitable  counterclaim  may  be  pleaded. • 507 

verification  of  counterclaim  only 627 

provisional  remedies  on ••..••• 720 

plaintiff's  offer  to  compromise.  • • 739 

in  action  for  divorce  or  separation •••• 1770 

in  action  to  charge  joint  debtor  not  served ' •  1039 

demurrer  to,  see  **  DBHuaasa." 

reply ;  contents. 614 

judgment  for  failure  to  reply 615 

reply  may  set  up  two  or  more  avoidances 617 

atriking  out  for  disobedience  to  order  for  discovery  of  books,  etc.  808 

deemed  action  for  purpose  of  trial  by  jury 91-^ 

judgment  on 603 

demand  for  affirmative  relief  on • 509 

judgment  for  affirmative  relief  on •  604 

on  counterclaim  for  less  than  plaintiff's  demand 612 

execution  on  judgment  against  executors,  etc «•...  008 

In  New  York  city  court, 

what  may  be  pleaded ••• •••••  0174 

tn  justices'  courts, 

answer  may  set  up   2938 

when  allowed * 2946 

demurrer 2939 

of  party  suing  or  sued  in  representative  capacity 2946 

when  nesLect  to  plead  bars  actioa 2947,  8940 

judgment 2949 

in  summary  proceeding  to  dispossess 2244 

C/OiiBtle«. 

seal  of  county  clerk  seal  of  county 28 

proof  of  acts,  resolutions,  etc.,   of  supervisors 941 

excepted   from    judicial    supervision 1804 

not  subject  to  action  to  dissolve  or  annul  corporation 1804 

jurisdiction  of  surrogate's  court  in  new  or  altered 2479,  2480 

preference  of  actions  by  or  against 791 

jurors  not  disqualified  because  residents  or  taxpayers 1179 

order  of  arrest  in  action  for  funds,  etc.,  of 549 

attachment  in  action  to  recover  funds  of 837 

action  by  state  to  recover  public  funds,  see  "  Munzcipm.  Coxpo- 

KATIOMS." 

excepted  from  jurisdiction  of  justice's  court 2863 

supervisors  need  not  give  security  on  appeal. 1313 

taxpayer's  action  to  prevent  illegal  acts 1925 

officers  may  sue  on  cause  arising  before  terra 1926,  1928 

lection , against  officers  on  causes  arising  before  their  term.  1927,  1928 
jurisdiction  of  justice's  court  over  actions  by  or  against  officers.  2865 
costs  when  action  brought  by  state  for  benefit  of  county 3243 

County  charges. 

printing   of   calendar    20 

exoenscs  of  proceedings  to  remove  attorney    68 

stenographers'  salaries,  fees,  etc 88 

salaries  of  criers,   interpreters,   and  court  attendants,   in 

Queens   county .91,  94,  96 

salaries  of  stenographers 358-361 

compensation  of  clerks  in  surrogate's  office 2508 

books  for  record  of  notices  of  pendency  of  action 1672 
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Commtr  Olerlc 

when  included  In  term  "clerk" ••••••• 

•eal  is  seal  of  supreme  and  county  courts. ••«••••••• * 

is  seal  of  county • ••• 9 

provision  for  new  seal • •••...    i 

appointment  of  special  deputy  clerks  to  attend  terms * 

destruction  of  papers  by  order  of  court S 

designation  of  new  jail  to  be  filed  with .• IS 

to  serve  desig:nation  of  jail  on  sheriff C 

certificate  of  sheriff's  election U 

annual  return  of  changes  of  name i^ 

duties  in  foreclosure  by  advertisement 2390,  2399,  2408, 3J* 

judgment  book;  entry  of  judgments ^ 

docket  books;   docketing  judgments 124>1^ 

entry,  etc.,  of  judgment  by  confession 1273,  1^' 

docketing  transcript  of  justice's  judgment rU»17.  3J21.  *^ 

judgment  of  Albany  city  court  and  Troy  justice's  court.  35 

authentication  of  transcript  from  justice's  dockel  book ^ 

issuing  execution  on  justice's  judgment 3i^ 

homestead  exemption  book • 1^ 

record  of  certificates  of  execution  sales 1^ 

notices  of  pendency  of  action 167Z  1*^ 

orders  appointing  receivers  in  supplementary  proceedingv  ^ 

wills  of  real  property 2633>  ^ 

to  make  and  certify  to  searches '*""•« 

without  charge  to  certain  state  officers • S^ 

subpoena  duces  tecum  to  produce  records ^ 

fees  generally ^ 

in    New    York    and   Kings   county '^ 

to    be    taxed    on    demana ^•\ 

salaried   clerks   to  account   for   fees 3-n 

fees  of,  for  entries  of  moneys   deposited   with  county   treasurer.  JS"* 


CovBtr  Co-operative  iBMursuice  Coinpsuiies* 

change  of  name Sill,  ttHZ,  ^ 

County  Court. 

construction  of  provisions  relating  to ^ 

new  trial  in,  on  appeal   from  justice's  court,  see  "  Justick  or 
THE  Peace;  "  "  New  Trial.'^  j 

costs  when  several  actions  brought  on  same  Instntment. *^ 

appeals  from,  to  appellate  division ISIOi  l** 

i 
L  Constitution  of  court. 

a  court  of  record J 

seal  of  county  clerk  is  seal  of  court • •  Si 

always  open  for  business , ' 

justice  of  supreme  court  may  make  orders  in ^ 

county  judge  of  another  county  may  make  orders 2 

appointment  of  terms   2J 

place  of  holding  terms 2I 

adjournment  of  term  to  another  place 2' 

publication  of  appointment  of  terms 9 

drawing  and  notification  of  furors £ 

clerks  to  county  judges  of  Kings ? 

«DPointment  and  compensation  of  stenocraphers. 3S&  9 

stenographers  for,  in  Kings  and  Queens  conntiet  ••••• S 

interpreters    for,   in   Kings  county ^ 

II.    JURFSDirTlON. 

jurisdiction 5 


residence   of  domestic   corpnrntion. 


I 
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INDBX. 

OovMtr  Oo«rt  —  Coatim«e4» 

II.  Jurisdiction  —  Continued. 

jurisdiction  co-extensive  with  supreme  tociit* •••••••••  ••••«•  S^ 

may  send  process  to  any  county ••••••••••• ••••  S47 

power  to  appoint  receiver •••  713 

may  authorize  guardian  or  committee  to  agree  to  partition . . .  1600 

1602 
over  applications  by  insolvent  debtors  for  discharge,   exemp- 
tion, etc 2150.  2188.  2201 

appointment  of  trustee  for  criminal  prisoner 2210 

over  person  and  property  of  incompetent  persons 340,  2320 

proceedings  for  change  of  name 2410 

new  action  after  plea  of  title  to  realty  in  justice's  court 2053 

account  of  district  attorncjr  to   1068 

non-resident   plaintiff   to    give   security   for    c«?sts 3268,  3260 

costs  in  Kings  county  when  recovery  under  $250 3228 

III.    PownS  AND  DUTIES  OF   COUNTr  JUDOB. 

if  jud^  disqualified,  special  proceeding  to  be  continued  !n  ad- 
joining county 52 

liais  powers  of  justice  of  supreme  court  at  chambers. ,, 241 

possesses  power  of  supreme  court  justice  over  actions  in •     348 

disability  of  county  judge 342 

may  appoint  temporary  courtfhouse 43 

designation  of  temporary  jail  by • 135.  136,     144 

to  attend  drawing  of  jurors 1044.  1046 

when  to  act  as  surrogate  during  vacancy  or  disability 2484 

when  and  where  to  hold  surrogate's  court 2506 

compensation  when  acting  as  surrogate 24^ 

ex  parte  orders  by 772,    773 

may  make  order  for  service  of  summons  by  publication 440 

may  grant  order  of  arrest * '  656 

power  of  judge  in  special  proceedings • 340 

to  remit  forfeited  recognizances 360,     351 

to  remit  fines  and  penalties 360.  851,     353 

notice  of  application  to  remit  fine  or  penalty. ...     352 

costs  on  remission 352 

discharge  of  person  imprisoned  for  non-payment  of  fine.     353 
to  discharge  witnesses  arrested  in  violation  of  privilege.     862 

to  grant  order  to  take  deposition  within  state 872 

to  grant  order  to  take  deposition  without  state 880 

to  issue  subpoena  for  witness  on  deposition  to  be  used 

without  the  state 015 

to  issue  habeas  corpus  to  testify 2000-2011 

to  issue  habeas  corpus  or  certiorari  to  inquire,  etc.  2017,  2018 
to  Issue  warrant  to  bring  up  prisoner  about  to  be  re- 

moved 2064 

to  take  bail   pending  appeal  on  habeas  corpus   or   cer- 
tiorari     2060,  2061 

when    holding   court    in    another    county ;......      856 

duty  to  issue  habeas  corpus  or  certiorari  without  application.    2025 

summary   proceedings   to   dispossess   before 2234 

supplementary  proceedings  may  be  brou^^t  before...    2434,  2554 

IV.  RSMOVAL  or  ACTIONS  TO  OR  FROM. 

to  supreme  court  on  disabilitv  of  county  judge ••...• •    342 

to  supreme  court  to  change  place  of  trial 343 

effect  of  order  of  removal 344 

appeal  from  order  of  removal •..     344 

stay  of  proceedings  to  permit  removal 345 

process,  undertakings,  etc..  not  imoaired  by  removal 346 

to,  from  local  courts  of  Hudson,  Utica  and  Oswego 3200 

from  justice's  court  to  Kings  county  court. 2034 


^ 
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INDEX. 

Goniity  Treasurer. 

fines^    recognizances,   etc.,    collected  bj  district  attomesr    to   be 

paid   to    1^ 

when  to   be  public  administrator   ex  o0icio 2*?55 

may  apply   for  appoiotment  of  temporary  administrator SSTf 

fees 33^1 

provisions  relating  to  sheriff's  bond  apply  to  actions  on   bond.   1^ 

to   exercise  powers  of  coroners   in   Erie  county ISla 

fees    of    county    clerk    for    entncs    of    moneys    deposited     «^>ith 

county  treasurer SSO^ 

Court  funds. 

to  receive  money  paid  into  court T-C 

title   to  securities    representing 7-0 

action  by,  on  securities 719 

transfer  of  securities  on   death,   etc i^A 

books  of  account 7^ 

annual  ^  report 7r»3 

to  receive  money  paid  into  surrogate's  court 2S37 

service  of   order  to   pay  money IS.*** 

leave  to  sue  on  bond  for  failure  to  pay  money,   etc. .  . .    18>7 
commissions  on  money  paid  into  court 3^ 

Coart  of  Appeals. 

I.  Powers;   terms;   officers,   etc. 

a  court  of  record 2 

seal   continued    27 

governor  may  change  place   of  holding 5S 

judge  not  disaualified  when  policyholder  of  insurance  company.  4e 

power  to   maice   rules 1S3 

times  and  places  of   holding  terms 1^ 

may  be  held  in  any  building 1^7 

adjournments 1  &7 

appointment  of  officers    1S< 

clerk  of  court  to  give  bond ^ 1<*S 

to  take  oath    19$ 

office 199 

to  appoint   deputy    iC* 

powers  and  oath  of  deputy  clerk ftK* 

clerk   may   employ   assistants 201 

appointment  of  special   deputy  clerk 201 

of   clerks    for  judges I^'if 

offices   for  judges 203 

reports  of,  see  **  State  Reporter." 

fees  of   clerk    3300 

clerk  to  account   for  and  pay  over   fees 3253 

II.  Jurisdiction. 

appeals  from  final  judgments  and  orders 190 

appeals   from   orders  granting  new   trials   on  exceptions ISpO 

questions  allowed   and  certified  by   appellate  division 190 

no  apDcal  in  actions  in  other  than  supreme  court,  etc.,  unless 

certified 191 

from    unanimous    judgment    of    affirmance    in    certain 

cases,   unless  allowed 191 

limited  to   review  of  questions  of  law 191 

decision  that  finding  of  fact  is  supported  by  evidence 191 

III.  Appe.\ls  to.     See  "Appeals. —  III.     To   court  of  appeals" 

Court   of   Clnflms. 

See  *•  Board  of  Claims." 

Conrt-Honse. 

sale  of   liquors  in,   prohibited 32,33 

change   of   place  of  holding  court 88-43 

designation    of   temporary • 48 

trial    elsewhere   than   at   court-house 37 

Courts. 

See,  also,   "  Officers." 
judges,    see    '*  TroGES." 
rules   of,    see       Rules." 
punishment  of  contempt,   see   "  Contempt   of   Coi'BT." 
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CourtM  —  Continved* 

L    GXNESAL  PROVISIONS, 

referred  to  in  this  act , • 1-S 

jurisdictioA  and  powers  continued A 

sittings  to  be  public,  except,  etc 5 

not  to  sit  on  Sunday,  except,  etc 6 

adjournment  on  Saturday  to  be  over  Sunday 6 

action,  etc.,  not  discontinued  by  vacancy  in  judge 25 

judge  out  of  office  may  settle  case  or  exceptions 26 

special  proceeding  before  one  judge  continued  before  another 

in  New  York  and  Kings. 26 

seals 27-30 

adjournments.  .  . 34-36 

failure  or  adjournment  does  not  abate  action,  etc 44 

judges  not  to  practice .- 49 

attendants 95-99 

summons  must  ^>ecify 417 

amendment  of  returns  by  subordinate  courts,  etc 725 

what  included  in  "  body  or  officer  "  in  provisions  as  to  cer- 
tiorari to  review,  etc 2146 

II.  Courts  op  record. 

enumerated 2 

power  to  issue  subpoenas  to  witnesses 7 

to  administer  oaths  7 

to  make  new  process  and  forms  of  proceedings 7 

seals  in  use  continued 27 

rooms,  fuel,  etc.,  to  be  furnished 31 

liquors,  etc.,  not  to  be  sold  in  court-house 32 

punishment  for  sale  of  liquors 83 

adjournment  to  future  day 34 

of  term  for  absence  of  judge 35 

of  term  by  direction  of  judge 36 

trials  elsewhere  than  at  court-house 37 

governor  may  change  place  of  holding 88,  39 

judge  may  change  place  of  holding 40 

adjournment  of  actual  session  to  another  place 41 

change  of  place  for  holding  in  city  of  New  York 42 

trial  commenced  may  be  continued  beyond  term 45 

trial  terms  for  actions  on  contract 2iyji 

appointment   of   criers    91 

SDcriff  to  act  as  crier ; 92 

attendants 95-90 

compensation    3312 

clerks  of  judges  disqualified  as  referees,  commissioners,  etc..  1024 

ni.  Courts  not  or  record. 

enumerated , 8 

limitation  of  action  on  judgment  of 382 

attempt  to  commence  action  in,  under  statute  of  limitations. . .  400 

jurisdiction  of  action  to  foreclose  lien  on  chattel 1737 

CoTenanta. 

of  seizin,  when  cause  of  action  accrues  for  breach 381 

against  incumbrances,  when  cause  of  action  accrues  for  breach.  381 

Creditor. 

of    decedents,    see    "  Dxcrdbnts'  Estates;  "  **  Executors  and 
Administrators." 

tern  defined  in  surrogate's  practice 2514 

publication  of  order  to  present  claims • 780 
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INDEX. 

Creditors'  Actions. 

I.  Bt  judgment  creditor  to  discover  and  apply  property. 

jurisdiction  of  county  court   

maintainable  on  return  of  execution  unsatisfied 1^ 

to  reach  surplus  value  of  homestead 1**! 

to    enforce    execution    for    necessaries,    wages,    etc.,     against 

earnings,  trust  income,  etc IXL 

does  not  li^  against  domestic  corporation 1S*9 

relief  procurable  in   ISH 

joint  property  mav  be  reached ; isffl 

«       property  exempt  from  execution  cannot  be  reached 1^ 

trust  fund  created  by  third  person  cannot  be  reached 1879 

earnings  within  sixty  days  cannot  be  reached 1ST9 

to  what  county  execution  must  have  issued IS?? 

what  property  may  be  reached 1ST3 

interest  in  executory  contract  for  land  may  be  reached 1874 

how  interest  in  land  contract  applied 187^ 

tem^rary  injunction  restraining  transfer  or  payment 181% 

receiver  may  be  appointed 1871 

how  discovery  compelled   Ififfi 

cancellation  of  notice  of  lis  pendens  on  security 1674 

n.  Against  debtor's  next  of  kin^  legatee,  heir  or  devisee. 

when  action  lies 1837 

excepted  from  jurisdiction  of  justice's  court 296S 

neglect  to  present  claim  does  not  impair  right  of  action.  .....  1837 

Against  legatees  and  next  of  kin. 

"  next  of  kin  "  defined 1870 

may  be  against  one  or  all 18£ 

apportionment  of  recovery  among  defendants 189 

apportionment  of  costs  among  defendants 1839 

sherifTs  fee  on  execution  may  be  taxed  against  each   de- 
fendant   JS39 

recovery  against  one  only  limited  to  proportionate  share.  1810 

requisites  to  recovery  against  legatee 1811 

action  against  preferred  or  deferred  legatees 18^ 

requisites  to  recovery  against  preferred  legatees lSt2 

Against  heirs  and  devisees, 

liability  of  heirs  and  devisees 1S4S 

not  to  be  brought  within  three  years  of  death  or  issuance 

of  letters 18« 

stay  pending  application  to  sell  realty  to  pay  debts 1845 

dismissal  on  decree  for  sale  of  realty  to  pay  debts 1845 

election   to   prosecute   action    notwithstanding  decree    for 

sale  of  realty  to  pay  debts 1815 

action  to  be  joint   1816 

recovery  to  be  apportioned 1817 

requisites  to  recovery  against  heirs 1848 

account  of  executor,  etc.,  evidence  of  insufficiency  of  as- 
sets    I84.<i 

requisites  to  recovery  against  devisee 1849 

recoveries  from  personalty  to  be  deducted 1850 

recoveries  from  heirs  to  be  deducted  from  recovery  against 

devisees r. 1830 

complaint  must  describe  lands  vrith  common  certainty  and 

state  value 1851 

judgment  to  direct  collection  from  realty  not  aliened  by 

defendant 1852 

lien  of  judgment  on  realty  not  aliened  by  heir  or  devisee.  1852 
judgment  not  lien  on  realty  aliened  before  filing  of  notice 

of  Us  pendens 185S 

personal  judgment  wbTi  Hnd  aliened , 1854 

action  not  suspended  by  i:ifancy ..••.. 


INDEX. 

Creditors'  Actions  —  CoMtiMued. 

II.  Against  dbbtob*s  kxxt  op  kin,  lbgato^  stc-— Conttnuei** 

Against  heirs  and  devisees  —  Continued. 

execution  against  infant  suspended  for  one  year 1868 

liability  for  debt  expressly  charged  on  realty  not  affected.  1800 

General  provisions. 

preference  among  debts  of  decedent 1855 

unpaid  prior  claims  exceeding  value  of  property  a  defence.  1856 

recovery,  proportionate  only,  when  equal  claims  exist . . .  1856 

defendant  entitled  to  credit  for  prior  or  equal  claims  paid.  1857 
relief  when  defendant  takes  or  inherits  in  mofe  tban  one 

capacity a, 1860 

Crter. 

not  to  practice  as  attorney 62 

appointment  of,  for  courts  of  record 91 

sheriff,  etc.,  may  be  required  to  act  as 92 

need  not  attend  trials  at  chambers , 239 

at  term  of  appellate  division 242 

Cr|mea  and  Criminal*. 

punishment  of  crimes  created  by  act 1 3346 

See,  also,  "  Misoemeamok. 

I.  Criminal  actions. 

criminal  action  defined 83.36 

civil  and  criminal^  remedies  not  merged 189fi 

trial  may  be  continued  beyond  terra 45 

preference  of 790 

civil  pleading  not  to  be  used  as  proof  in 52.; 

deposition  in,  for^  use  without  the  state 914 

privilege  of  physician,  etc.,  when  crime  committed  on  infant.  834 

II.  Care  rp  property  of  criminal  prisoner. 

application  for  appointment  of  trustee i 2219 

when  application  may  be  made 2219 

to  what  court   2219 

who  may  apply  2220 

creditor  applicant  to  relinquish  security 2221 

contents  and  verification  of  petition 2222 

subpoena  to  enable  petitioner  to  make'  petition 2222 

copy  of  sentence  to  be  presented  with  petition 2223 

affidavit  of  petitioner 2223 

order  appointing  trustee    2224,  2225 

order  to  show  cause 2224 

service  of  order  to  show  cause 2224 

hearing  on  return  of  order  to  show  cause 2225 

payment  of  debt  or  security  therefor 2225 

title  vested  in  trustee   *. 2226 

exemplified  ct)py  of  order  may  be  recorded  as  deed 2226 

removal  of  trustee 2227 

appointment  of  new  trustee 2227 

support  of  wife  and  family 2228 

surrender    of   property   by  trustee   on   death    or  discharge  of 

prisoner 2229 

applicable  to  prisoners  sentenced  before  enactment 2230 

III.  Civil  remedies  by  and  against  criminals. 

convicted  prisoner  to  give  security  for  costs  as  plaintiff.  8268,  8269 

relief  of  bail  on  arrest  of  defendant   for  crime 600 

deposition  of  person  under  sentence  for  felony ST' 

habeas  corpus  to  bring  up  prisoner  to  testify,  tee  "  Habiai 
Coarui.'^ 
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Oosta  ^  OoBtlBved* 
IX.  Liability  fok  costs  —  ContlMHii 

transferee   of  gmms  of  Mfti<Nk« ••••••••••<••**•  ••••.«»•••••••  8241 

against  infant  plaintiff  collectible  £rom  guardiaa  ai  Btem,  4fl9«  824S 

guardian  atf  htem  of  infant  defendant  not  liable 4n 

poor  person  not  liabTe  for • 461 

costs  to  poor  person  payable  to  attorney 461 

action  by  poor  person  not  stayed  for  aon-paynxent  of  costs  of 

former    action -•••     461 

action  by  executor,  trustee,   etc.,  against  beneftefary  to  re- 
cover costs •  •  IMi 

against  attorney  for  ptieading'  scandalous  matter 545 

imprisonment  for  non-payment  of  interlocutory  ossts  awarded 

against    attorney • 15 

BabiHty  of  attorney  wben  defendant  entitle  to  require   se-  ^^ 
curity. • > • ZZIS 


7L  In  special  procxedings. 

power  to  award;  amount -> ••••••• •  3340 

when  person  recovering  (Seemed  a  judlBinexit  creditor ••  24S2 

Snpplemeniary  proceeding^, 

to  Judgment  creditor  »•••••••«••«»«•«•  •••»«»««*»M«<**«»a  ^iiVSA 

to  judgment  debtor  •••••»••■•  •«*«v**«»«i*«««w«« •••  2486 

Condemnation  proceedingfm 

when  awarded  to  defendant  ••••• ••••••••••.••  S369 

against  defendant  on  trial  of  issues •••••••••••••  Bij2 

ol  guacdiaa,  committee,  etc... *• ..•...*-.«»•.•  83T2 

on  appeal  by  plaintiff  from  judgment  for  defandant*.....  8376 

when,  awarded  to  owners •••.••  3372 

when  compensation  does  not  «3«ceed  |9# »••.•»»••..  g79 

additional  allowance  to  owners^. -••••»••••  8872 

oa  diaconthraancc:. » e..< 

For-  eppohttmenf  of  commitfee  of  htcompefmt, 

on  finaX  order  appointing  committee. ••.••••.••.•• 

on  dismissal  of  petition 

of  proceeding  on  behalf  of  state •••••■»•.« 


•  •^«*a  •  • 


Contempt, 

may  be  ordered  paid  out  of  reeorsay  oa  vsidesteUaigb.*.,  2200 


Summary  proceedings  to  dispossess, 

amount  of  costs  and  fees • 

amount  in  pirocaedfaiga  fouBdotk  on  lordMe  aaSry  •■*  de> 

tainer. 2290 

ffyecwtion.  •  •  ••••.•••••»••••».»•.••• ••••••••••..  22S0 

ArtfiintiMh. 

on  entering  judgment  on  award...* ..•..»•..»»•••••  23T8 

on  Tacating  award ...•»«•••••••»»•..  2377 

liabflhy  fbr,  on  revocation  of  8ubmiaaioa..»«.*«*««^» 2884 

T#  dhrover  d€9th  of  life-tenant, 

when  awarded,  amount ••• ««•••••••••««.•  2316 

OB  dismissal  of  petition ••••••••  2800 

Proceedings  by  insolvent  debtors. 

on  contested  application  for  discharge..... *»..•» •«»«***«..  2167 
on  petition  for  exemption  or  discharge  from  arrest. ••>•«•  2168 
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Costs  —  Continiied* 

X.  In    mctAL  pKocBEoiNcs^-ContliRnd. 
To  enforce  liens  on  vessels, 

amount ..•••• •• •••••••  84S9 

XI.    SECmXTY   FOR    COSTS. 

when  defendant  may  require. •••• •••••••• •  8268,  3209 

when  two  or  more  plaintiffs  sue. 3270 

when  discretionary  with  court • 8271 

order  to  give  security 3272 

requisites  of  undertaking • 3278 

notice  of  exception 3274 

notice  of  j ustincation • 3274 

justification  of  sureties   • 3275 

allowance  of  undertaking ••«.. 3275 

order  for  additional  security • ••.••• 3276 

dismissal  for  failure  to  give 3277 

liability  of  attorney  for  costs 3278 

provisions  applicable  to  special  proceedings.  .•...••• 3279 

In  New  York  city  court, 

notice  of  exception  to  sureties....******** ••••••  •••••••  8168 

notice  of  justification  •••••..•••• •••... 8168 

Xn.  Taxation. 

how  taxed 8262 

clerk  to  insert  amount  in  judgment •  8262 

when  additional  allowance  to  be  computed  by  clerk 3262 

notice  of  taxation 3263 

in  N.  Y.  city  court 3161 

may  be  taxed  without  notice 3264 

notice  of  relaxation 3264 

order  for  retaxation 3264 

review  of  taxation • 8265 

duty  of  taxing  officer ..• 8266 

affidavit  as  to  disbursements • 8267 

fcea  to  be  taxed  on  demand • ••...  8287 

Alii.      In    SURROGATE'S    COURT. 

discretionary,    except,    etc 25r>8 

only  actual  expeii.ses  when  estate  less  than  $1,000 2557 

costs   awarded   by   decree   include  disbursements ^'}® 

to  be  fixed  by  surruf^ate  and  inserted  in  decree 2*559 

upon    orders     255U 

collection    of  ' 2556 

on  mjtion  for  new  trial  before  surrogate. 2561 

of  course  to  successful  party  on  trial  by  jury 2558 

on  jury  trial  same  as  in  supreme  court 2560 

on  petition  to  pro<luce  will  lost,  destroyed  or  concealed 2621a 

may  be  made  payable  by  party  or  out  of  fund 2557 

unsuccessful  contestant  of  probate  not  entitled  out  of  estate..  2888 
stenographer's  minutes  on  probate  contest  may  be  charged  on 

estate  .  .  2558 

of  proceeding  to  compel  payment  of  funeral  expenses 2729 

of  reference  of  disputed  claim  against  decedent's  estate 2718 

on  appeal 2580 

■ame  as  in  supreme  court , .  2560 

from  order  on   motion  for  new  trial 2540 

disoretionary  allowance  on  contested  and  uncontested  decrees.  2561 

trial  fee  for  each  day  exceedin^f  two 2861 

additional  allowance  for  preparing  and  settling  accounts 2562 

•nowance  upon  saie  of  real  property  to  pay  decedent's  debt..  2563 

is  in  lieu  of  commissions ..•• 25M 

jn  11  fM; 
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Costs  —  OontlnaHL 

XUL  Iji  surbogatb's  court  —  Contbniedi 

fees  of  appraiser ••••••••••••••••• 

of  referees  same  as  in  supreme  court. •••••••••.••....  2S66 

of  officers  for  services  same  as  in  supreme  eornt 2966 

of  witnesses  same  as  in  supreme  court , 

surrogate  not  to  charge  or  receive  fees 

mileage  of  surrogate  for  taking  testimony  out  of  court. 

feel  for  copies  of  papen..» • •••••• ••.«  25^ 

XIV.  Iir  JURZCBS'  COURTS. 

to  prevailing  party •••••••••••••••••••.  S0T4 

what  costs  consist  of.... Wt4 

when  allowed  to  neither  party 3ffi3 

on  judgment  after  verdict  or  decision •...  9014 

on  judgment  of  nonsuit SBOH 

on  discontinuance  on  answer  of  title  to  real  property.  .......  S9H 

On  dismissal  when  title  to  realty  pleaded  by  plaintiff 2966 

In  action  of  replevin. •••.  WtS 

on  demurrer « •...  387T 

■mount  limited.  •  • •• •••.  90TS 

taxation. ••..  80?5 

Increased  costs  in  actions  on  official  acts. ••••  Vn 

on  judgment  for  one  of  several  defendants ,,»'. 3066 

recovery  of  costs  wrongfully  collected ttSl 

on  decision  for  person  answering  in  proceeding  for  sale  of 

stray 3006 

on  transfer  of  action  to  another  justice. •..••••.•.••....••••  8153 

In  action  on  judgment , ••••••••  31S4 

guardian  ad  litem  of  infant  plaintiff  liable ....••••  288? 

guardian  ad  litem  of  infant  defendant  not  liable 2988 

fees  on  attachment  for  defaulting  witness 2073 

payment  of,  on  service  of  notice  of  appeal • 3017 

setting  off  costs  and  recovery  on  determination  of  appeid. . 

costs  below  included  in  disbursements  on  appeal.  • •  •  • . 

of  appeal  when  new  trial  ordered •••.••.. 

to  whom  awarded  on  appeal. ...• •• ..•••. 

amount  of  costs  on  appeal 909t 

award  of,  on  new  trial  on  appeal ...•  3091 

amount  on  new  trial  on  appeal ..•••  9073 

•n  offer  to  compromise  arter  return  on  new  trial. .  • 9072 

New  York  municipal  court. 

on  appeal  to  supreme  court  '. . . , 

Brooklyn  justice's  court. 

on  removal  of  action  to  county  court  of  Kings. 


iterelafvi. 

See,  also,  *'  Pleading." 

answer  may  set  up   * 500 

when  allowed .e 501 

in  actions  on  assigned  claims   50fi 

by    trustee    * - 508 

vy  defendant  sued  in  representative  capacity 605 
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C^IMftterclatm  —  Continued* 

on  decedent's  debt  in  action  t>7  executor*  ete.««««***«««**«*««»  80i 

Hmitation  of  action  must  be  pleaded  in ••«••••••••  418 

cannot  be  founded  on  title  barred  by  adverse  possession 866 

on  cause  barred  by  limitation 887 

several  counterclaims  may  be  pleaded • .  607 

each  to  be  separately  stated 607 

equitable  counterclaim  may  be  pleaded. 507 

verification  of  coynterclaim  only 527 

provisional  remedies  on • 720 

plaintiff's  offer  to  compromise 738 

in  action  for  divorce  or  separation. • 1770 

in  action  to  charge  joint  debtor  not  served, ' •  1839 

demurrer  to,  see  "  DBMUSRBa." 

reply;  contents.  • • •  614 

judgment  for  failure  to  reply • 615 

reply  may  set  up  two  or  more  avoidances 517 

striking  out  for  disobedience  to  order  for  discovery  of  books,  etc.  808 

deemed  action  for  purpose  of  trial  by  jury 874 

judgm<;nt  on 503 

demand  for  affirmative  relief  on 608 

Judgment  for  affirmative  relief  on 604 

on  counterclaim  for  less  than  plaintiff's  demand 612 

execution  on  judgment  against  executors,  etc.  • « . . .  •  006 

In  New  York  city  court. 

what  may  be  pleaded ,. •••••••••••••••••  8174 

In  justices'  courts. 

answer  may  set  up   2838 

when  allowed t 2846 

demurrer 2838 

of  party  suing  or  sued  in  representative  capacity 2846 

when  neglect  to  plead  bars  action 2847,  2848 

judgment , 2849 

xn  summary  proceeding  to  dispossess 2244 

Qonnties. 

seal  of  county  clerk  seal  of  county 28 

proof  of  acts,  resolutions,  etc.,   of  supervisors 841 

excepted    from    judicial   supervision 1804 

not  subject  to  action  to  dissolve  or  annul  corporation 1804 

jurisdiction  of  surrogate's  court  in  new  or  altered 2479,  2480 

preference  of  actions  by  or  against 791 

jurors  not  disqualified  because  residents  or  taxpayers 1179 

order  of  arrest  in  action  for  funds,  etc.,  of 549 

attachment  ui  action  to  recover  iunds  of, 637 

action  by  state  to  recover  public  funds,  see  *'  Municipal  Coaro- 

BATIOXS." 

excepted  from  jurisdiction  of  justice's  court 2863 

supervisors  need  not  give  security  on  appeal 1313 

taxpayer's  action  to  prevent  illegal  acts 1925 

officers  may  sue  on  cause  arising  before  term 1926,  1928 

^ction  against  officers  on  causes  arising  before  their  t«»rm.  1927,  1928 
jurisdiction  of  justice's  court  over  actions  by  or  against  officers.  2865 
costs  when  action  brought  by  state  for  benefit  of  county 3243 

County  charges. 

printing   of   calendar    20 

exoenses  of  proceedings  to  remove  attorney 68 

stenographers'  salaries,  fees,  etc 88 

salaries  of   criers,    interpreters,   and  court  attendants,    in 

Queens   county 91,  94,  96 

salaries  of  stenographers 358-361 

compensation  of  clerks  in  surrogate's  office 2508 

books  for  record  of  notices  of  pendency  of  action 1672 
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INDVX. 

County  Olerk* 

when  included  !n  term  "clerk "*•••••••••••••••..•«••••«••••••  WM 

seal  is  seal  of  supreme  and  county  courts. ••••••••••••••••••••      27 

is  seal  of  county ••••••...      38 

provision  for  new  seal •••.«      Sf> 

appointment  of  special  deputy  clerks  to  attend  terms •••..      9 

destruction  of  papers  by  order  of  court 21 

designation  of  new  jail  to  be  filed  with ■.....•..••,.     IS 

to  serve  designation  of  jail  on  sheriff 137 

certificate  of  sheriff's  election 1£ 

annual  return  of  changes  of  name  < 241S 

duties  in  foreclosure  by  advertisement 2390,  2399,  2403,  3304 

judgment  book;  entry  of  judgments 123^ 

docket  books ;   docketing  judgments 1245- 1272 

entry,  etc.,  of  judgment  by  confession. 1275.  127* 

docketing  transcript  of  justice's  judgment 30IT.  3ll2l.  3fl22 

Judgment  of  Albany  city  court  and  Troy  justice's  court..  322c 

authentication  of  transcript  from  justice's  dockel  book 939 

issuing  execution  on  justice's  judgment 3013 

homestead  exemption  book 1398 

record  of  certificates  of  execution  sales • - . .  143P 

notices  of  pendency  of  action 1672,  1611 

orders  appointing  receivers  in  supplementary  proceedings.  2470 

wills  of  real  property 2633,  2631 

to  make  and  certify  to  searches 9S1 

without  charge  to  certain  state  officers 329d 

subpoena  duces  tecum  to  produce  records 886 

fees  generally 33M 

in    New    Vork    and    Kings   county 33Ai> 

to    he    taxed    on    demand 32^7 

salaried   clerks  to  account   for   fees 32SJ» 

fees  of ,  for  entries  of  moneys   deposited   with  county  treasurer.    33li6a 

Co«iitT  Co-operative  iMsnrsuiee  Companiea* 

change  of  name 2411,  24IS,  9tt4 

CouniT  Court. 

construction  of  provisions  relating  to 3343 

new  trial  in,  on  appeal  from  justice's  court,  see  "Justicx  op 
THE  Peace;  *'  "  New  Trial." 

costs  when  several  actions  brought  on  same  instntment 

appeals  from,  to  appellate  division • 1S40, 

I«  Constitution  or  court. 

a  court  of  record .••«.•. ••.•...•.•  S 

seal  of  county  clerk  is  seal  of  court • 27 

always  open  tor  business 355 

justice  of  supreme  court  may  make  orders  in 8M 

county  judge  of  another  county  may  make  orders 334 

appointment  of  terms   

place  of  holding  terms 

adjournment  of  term  to  another  place 

publication  of  appointment  of  terms 366 

drawing  and  notification  of  hirers 357 

clerks  to  county  judges  of  Kings 381 

appointment  and  compensation  of  stenoffrapliers. •  •• 85&  Mtt 

stenographers  for,  in  Kings  and  Queens  counties  •• 3S9 

interpreters   for,   in   Kings  county 380 

II.    JURfSDlCTlON. 

jurisdiction    ; 340 

residence  of  domestic  corporation 341 
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Conmtr  Co«rt  —  Comtlmaed« 

XL  JvEisDiCTZON  —  Continued. 

jurisdiction  co-extensive  with  supreme  cocttt* •••••••••••••••    MS 

may  send  process  to  any  county • ••••• ••••     S47 

power  to  appoint  receiver •• 713 

may  authorize  guardian  or  committee  to  agree  to  partition . . .  1690 

1692 
over  applications  by  insolvent  debtors  for  discharge,   exemp- 

Uon,  etc 2150.  2188,  2201 

appointment  of  trustee  for  criminal  prisoner 2219 

over  person  and  property  of  incompetent  persons 340,  2320 

proceedings  for  change  of  name 2410 

new  action  after  plea  of  title  to  realty  in  justice's  court 2953 

account  of  district  attorney  to 1968 

non-resident   plaintiff   to   give   security    for   costs 3268,  32tJ9 

costs  in  Kings  county  when  recovery  under  $2o0 3228 

in.    PownS  AND  DUTIES  OF   COUNTY  JUDGB. 

if  ^ud^e  disqualified,  special  proceeding  to  be  continued  In  ad- 

}oimng  county 62 

lias  powers  of  justice  of  supreme  court  at  chambers 241 

possesses  power  of  supreme  court  justice  over  actions  in 348 

disability  of  county  judge 342 

may  appoint  temporary  court-house 43 

designation  of  temporary  jail  by • 135,  136,     144 

to  attend  drawing  of  jurors 1044,  1046 

when  to  act  as  surrogate  during  vacancy  or  disability 2484 

when  and  where  to  hold  surrogate's  court • 2506 

compensation  when  acting  as  surrogate 2493 

ex  parte  orders  by 772,    773 

may  make  order  for  service  of  summons  by  publication 440 

nay  grant  order  of  arrest * *  556 

power  of  judge  in  special  proceedings 349 

to  remit  forfeited  recognizances 860,    361 

to  remit  fines  and  penalties 350,  861,    353 

notice  of  application  to  remit  fine  or  penalty ....     352 

costs  on  remission 352 

discharge  of  person  imprisoned  for  non-payment  of  fine.     353 
to  discharge  witnesses  arrested  in  violation  of  privilege.     862 

to  grant  order  to  take  deposition  within  state 872 

to  grant  order  to  take  deposition  without  state 889 

to  issue  subpoena  for  witness  on  deposition  to  be  used 

without  the  state 915 

to  issue  habeas  corpus  to  testify 2009-2011 

to  issue  habeas  corpus  or  certiorari  to  inquire,  etc.  2017,  2018 
to  Issue  warrant  to  bring  up  prisoner  about  to  be  re* 

moved 2064 

to   take  bail   pending   appeal   on   habeas   corpus   or   cer- 
tiorari        2060,  2061 

when    holding   court    in    another    county S.'ift 

duty  to  issue  habeas  corpus  or  certiorari  without  application.    202r» 

summary   procecdinRS   to    dispossess   before 22JM 

supplementary   proceedings  may  be  brought  before...    2434,  2554 

IV.  Rkmoval  or  actions  to  or  raom. 

to  supreme  court  on  disability  of  county  judge ••....•••    842 

to  supreme  court  to  change  place  of  trial. 343 

effect  of  order  of  removal ••...• 844 

appeal  from  order  of  removal 344 

stay  of  proceedings  to  permit  removal 345 

process,  undertakings,  etc.,  not  imoairerl  by  removal.. 346 

to,  from  local  courts  of  Hudson.  TJtica  and  Oswego 3200 

from  justice's  court  to  Kings  county  court 2934 


INDEX. 

DeeedentB*  Bstates  <i—  CoBtiBued. 

II.  Claims  and  debts  against  —  Continued. 

1.  Pro&f  and  adjustment  of  claims  —  Continiied. 

compromising  or  compounding  claims ^ STU 

liability  for  claims  not  presented  pursuant  to  ajdro^se^ 

ment 2718 

rejected  diiait  over  $50  excluded  from  justice's  oonrt*. 


3.  Order  of  preference' of  debts. 

order  of  preference ...2T 

funeral  expenses  preferred  over  all  other  claims........  ZT 

action  against  executor  does  not  give  preference 271& 

rents  may  be  preferred  to  benefit  estate 2TI& 

8.  Compelling  payment. 

petition TTg 

citation  on   petition gT^ 

when  petition  to  be   dismissed 2T2 

proceedings  to  compel  payment  of  funeral  expenses 2729 

III.  Salb  op  real  property  to  pay  debts.     See  "  Salb  or   Rzax. 
Property." 

allowance  of  costs  of  proceeding 25^- 

allowance  of  costs  on  sale  is  in  lieu  of  commissions. 


IV.  Accounting. 

on  revocation   of  letters 2QQ3,  38fl5 

by  executor,  etc..  of  deceased  executor 26PS 

continuance  of  accounting  on  death  of  executor  after  citation.  28[< 

intermediate    accounting 2725 

when   judicial    settlement   may   be   required 272^' 

by  temporary  administrator  may  be  compelled  at  any  time ....  273$ 

who  may  petition  for  compulsory  accounting 272t 

citation  on  petition 2737 

order  to  account   2727 

attachment  for  disobeying  order 2T27 

revocation  of  letters  for  failure  to  account 2727 

supplementary  citation  on  compulsory  accounting. 2727 

consolidation  of  voluntary  ana  compulsory  accountings 2727 

voluntary  on  petition  of  executor,  etc 272* 

citation 2721 

afHdavit  to  account 272^ 

vouchers grS 

examination  of  accounting  party 2729 

increase  and  decrease  to  be  accounted  for 2729 

commissions  of  executor  or  administrator  to  be  allowed 279*1 

amount   of   commissions 273n 

commis<;ions  not  allowed  when  will  provides  compensation.  . . .   2730 

executor,  etc.,  may  prove  claim  against  decedent 27Si 

statute  of  limitations  suspended  as  to  claims  of  executors,  etc.  2731 

effect  of  judicial  settlement 2742 

decree    for   payment   and    distribution 2713 

V    Payment  of  legacies:  distribution. 

"  next   of  kin  "    defined 1870.  2514 

exemption    for    widow    and    children 271* 

proceedings  for  neglect  to  set  apart  exempt  property 2724 

relief  on  accounting  for  neglect  to  set  apart  exempt  property.  2724 
action  by  child  born  after  will  or  by  witness  to  will  to  recover 

share    of    property ^ IJIgP 

judgment  of  divorce  destroys  right  to  distributive  share.   17^.  ITBH 
when  legacies  payable 2721 


INDEX. 

^eeedenta'  Estates  —  Contfnved. 

V.  Payment  of  legacies;  disteibution  —  Continued. 

abatement  of  legacies  for  insufRcicncy  of  assets 2721 

order  of  distribution 27w 

wtat   deemed   in   advancement 2788 

distribution  of  estates  of  married  women 2734 

ddivery  of  property  in  lieu  of  money 2744 

retention  of  money  for  claims  not  due  or  in  litigation 2745 

{»ayment  of  legacy  or  share  of  infant 2746 
egacy  or   share   of    unknown    person   to   be   paid    into    state 

treasury 2747 

trial  of  claim  to  share  of  unknown  person 2747 

payment  to  county  treasurer  after  two  years 2748 

petition  to    compel    payment 2722 

citation  on  petition 2722 

when  petition  to  be  dismissed 2722 

decree  for  payment  on  giving  security 2723 

VI.  Cibditor's  action  against  next  of  kin,  legatees,  heiEs  and 

0E\'ISEES. 

when  action  lies 1887 

excepted  from  jurisdiction  of  justice's  court 2863 

neglect  to  present  claim  does  not  impair  right  of  action 1887 

Against  legatees  and  next  of  kin, 

"next  of  kin"  defined 1870 

may  be  against  one  or  all 1838 

f       apportionment  of  recovery  among  defendants 1839 

apportionment  of  costs  among  defendants 1889 

sheriff's    fee    on    execution   may   be   taxed    against    each 

defendant 1889 

recovery  against  one  only  limited  to  proportionate  share.  1840 

requisites  to   recovery  against  legatee 1841 

action  against  preferred  or  deferred  legatees 1842 

requisites  to  recovery  against  preferred  legatees 1842 

Against  heirs  and  devisees. 

Jiability 1843 

not  to  be  brought  within  three  years  of  death  or  issuance 

of    letters 1844 

stay  pending  application  to  sell  realty  to  pay  debts 1846 

dismissal  on  decree  for  sale  of  realty  to  pay  debts 1845 

election    to    prosecute    notwithstanding    decree    for    sale 

of  realty 1845 

must  be  joint 1846 

recovery  to  be  apportioned 1847 

requisiles  to  recovery  against  heirs 1848 

account   of   executor,    etc.,    evidence    of    insufficiency    of 

assets  1848 

requisites  to  recovery  against  devisees 1849 

recoveries  from  personalty  to  be  deducted 1850 

recoveries    from    heirs    to    be    deducted    from    recovery 

against  devisees 1850 

complaint  to  describe  lands  with  common  certainty 1851 

judgment  to  direct  collection  from  realty  not  aliened  by 

defendant 1862 

preference  of  lien  of  judgment   over  individual   debt  of 

defendant  1852 

judgment  not  lien  on   realty  aliened  before  notice  of  lis 

ptndens  or  entry  of  Judgment 1863 
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Decedents'  Batates  —  Conttnved* 

VI.  Creditor's  action  against  next  or  kin,  ktc—  Con,tHiTie<t. 

Against  heirs  and  ^#w#ef  •— Continued. 

personal  judgment  when  lands  aliened ••••.«  1854 

action  not  suspended  by  infancy IKS 

execution  against  infant  suspended  for  one  year.  ...,.•••  18SB 
liability  for  debts  charged  on  realty  not  affected I860 

General  provisions, 

preference  among  debts  of  decedent 1855 

unpaid  prior  claims  exceeding  value  of  property  a  defence.  18S1 
recovery    proportionate    only,    when    other    equal    claims 

exist 1856 

credit  for  prior  or  equal  claims  paid  by  defendant 1857 

relief  when  defendant  takes  or  inherits  in  more  than,  one 

capacity JSflO 

Deceit. 

as  ground  for  attachment 686^     €37 

as  ground  for  order  of  arrest •••••..•••«»     5tt 

in  justice's  court   ••• •••• 

Declalon, 

defined •••••••••• 

I.  Form   and  contents. 

on  reference  of  whole  issue,  report  of  referee  stands  as  .....  12S8 

what  to  contain  on  trial  or  whole  issues 1062 

must  state  facts  and  conclusions  and  direct  judgment IOCS 

to  award  costs 1CS2 

requests  for  rulings  of  court 1023 

to  specify  single  damages  and  direct  judgment  for  double  or 

treble,    etc 1QS(> 

en  trial  of  demurrer,  nead  not  find  facts 1021 

to  direct  final  or  interlocutory  judgement  to  be  entered.  lOSl 

may  direct  final  judgment  on  failure  to  plead  or  amend.  1061 

in  ejectment  to  state  nature  of  plaintiff's  estate. 1519 

in  proceeding  for  voluntary  dissolution  of  corporation , 

on  trial  of  issues  in  condemnation  proceedings 

of  surrogate  to  state  separately  facts  and  conclusions , 


In  city  court  of  New  York. 

form   of. .3173 

demand  for  special  decision  stating  findings  of  fact  an  J 

law 3173 

11.  Rendition;  riLiNc;  entry  op  judgment. 

time    limited    for   decision   of   motion    for   or   to  vacate    pro- 
visional  remedy 719 

when  to  be  rendered  or  filed 1010 

,                 in  action  for  divorce,  etc 1774 

new  trial  for  failure  to  file  within  time  limited lOtO 

eosts  upon  new  trial  for  failure  to  file 1010 

rendition  of,  on  alternative  mandamus 2083 

time  for  filing  in  city  court  of  New  York 317S 

action  for  wrong  does  not  abate  by  death  after  decision  made.  7M 

entry  of  judgment  on  death  of  party  after  decision TSS 

void,  if   rendered    after  party's   death 705 

entry  of  judgment  on,  when  whole  issue  referred |?yff 

interest  from  time  of  making  to  be  included  In  judgment 12JB 

to  be  inserted  in  judgment- roll ••.••••    1002.  12S7 


IMDBX. 

D««isiom  —  Comtimae4. 

III.  Exceptions;  appeal.     See,  also,  "  Exovriovt.'* 

notice  of  exceptkm  to •  •  004 

caic  not  roouired  on  appeal  tm  exoeptions  to  dedaioa 998 

to  finding  ot  fact  not  supported  by  evideDce 093 

Deelarattass. 

See,  also,  "Admissions.** 

of  party  not  sufKcient  ground  for  annulling  marriage •  17B3 

Deoree. 

"decree"  in  surrogate's  proceedings  defined •••• 2660 

See  "  SuuoGATx's  Couxt.*' 

Deeds. 

See,  also,  "  Cokvbyakcis." 
appointment  of  guardian  by,  see  "  Guaedian.'* 

appointing  guardian  to  be  recorded 2861 

conveyances  acknowledged  or  proved  admissible  in  evidence....  935 

record,  or  certified  copy,  admissible  in  evidence 986^ 

acknowledgment,  proof,  record  or  certified  copy  not  conclusive. .  986' 

proof  on  oath  of  interested  or  incompetent  witness  not  sufficient.  9B6 

demand   for  admission   of  genuineness  of 786 

costs  of  proving  after  demand  for  admission  of  genuineness 786 

of  land  without  the  state  admissible  in  evidence,  when,  etc....  946 
exemplification  of  record  of  conveyances  without  the  state  ad- 
missible in  evidence ' M7 

recitals    in    as    to    heirship 841b 

effect  of  conveyance  of  property  of  infant  or  incompetent. . . .  2358 

on  sale  of  property  to   pay   decedent's   debts 2776-2778 

sheriff's  deed  on  sale  of  realty  on  execution 1471-1473 

relates  back  to  time  of  sale  on  execution 1440 

PeCftult. 

when  <^erk  may  enter  judgment  by.  •  * .  * 1212 

on  default  of  answer,  judgment  not  to  exceed  demand  for  relief.  1207 

entry  of  judgment  by  clerk  on  verified  complaint 1213 

by  clerk  on  unverified  complaint 1213 

judgment-roll  on  entry  of  judgment  by 1237 

notice  of  application  for  judgment  on,  in  N.  Y.  city  court 8161 

fio  appeal  from  judgment  or  order  by 1294 

judgment  by  default  in  ejectment  conclusive  after  three  vears. ..  1626 
title  in  partition  to  be  ascertained  before  interlocutory  judgment.  1546 
defendant  in  partition  cannot,  under  section  445,  defend  judg- 
ment on  service  by  publication 1667 

judgment  by,  in  action  to  determine  claim  to  real  property....  1645 

recovery  of  dower  by  default  of  guardian  of  infant 1006 

ascertaining  damages  on,  in  replevin 1729 

judgment  by,  in  matrimonial  actions 1774 

proof  on  default  in  action  to  annul  marriage 1763 

in  action  for  divorce 1767 

motion  for  new  hearing  on  interlocutory  reference  or  inquisi- 
tion    1282 

relief    from 788 

relief  within  one  year  against  judgments,  orders,  etc 724 

no  appeal  lies  from  decree  or  order  of  surrogate's  court  on. , . .  2068 

In  justice's  court, 

new  trial  on  appeal  from  judgment  by  default 8064 

plaintiff  to  prove  case  on  defendant's  default 

proof  on,   after  order  of  arrest 
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See,  also,  "  Amsmoiibitt;  **  '*  Mistakx." 

when  cured  by  verdict,  etc.,  and  judgment T. 

supplying  defects  in  proceedings 722 

immaterial  errors  to  be  disregarded 723 

to  be  supplied  by  court T 

power  of  court  to  amend  process,  pleadings,  etc T, 

m   surrogate's    court 25 

supplying  defects  to  perfect  appeal  from  surrogate's  court. .....  2675 

junsdiction  of  surrogate's  court  not  affected  by 2474 

Defendants. 

may  be  designated  by  fictitious  name 451 

designation  of  unknown  persons  as 451 

leave  to  commence  cross-action TCi 

judgment  granting  affirmative  relief  to 1204 

two  or  more  executors,  etc.,  of  same  decedent  considered   one 

person 1817 

I.  Appeasance  by.     See  "  Appearancb," 

II.    NeCESSASY    and    PftOPEE   PARTIES.       ScC   "  PARTIES.** 

III.  Defences  and  pleadings.     See  "  Answer;  '*  "  Coi7ntxeclazm ;  ** 
"  Demurrer;  "  "  Pleading." 

Definitions. 

action  338S,  S343 

action  of  ejectment 3343 

affidavit   3343 

*'  annulled  "  as  applied  to  warrant  of  attachment 3343 

assets 2514 

body   or    officer 2148 

clerk 3343 

contractor^ 339A 

counterclaim 501 

creditor 2514 

criminal   contempt 8 

debts 2514 

decision   3^43 

decree   . 2SS5A 

determination 2146 

distinct  parcel  of  real  property 3S43 

domestic    corporation 334S 

entry   of  judgment 123S 

failure  of   proof 541 

final    order 2560 

f oreifi^n    corporation 3343 

funeral    expenses 2T49 

general  and   special  verdict 1186 

improvement S306 

incompetent   persons 2330 

inheritance 2614 

injury  to  property 3343 

intermediate   account 2514 

intestate  2614 

issues 903 

judge  3343 

judgment  1200.  3343 

judgment    creditor 3343 

judgment  creditor's  action .-....« S343 

judicial    settlement 2514 

letters  of  administration 2514 


INDBX. 

DeflnltioBB  -»  Continued. 

H«nor 8898 

laborer 8398 

mandate 8843 

materialman 8898 

motion 768 

next  of  kin 1870.  1905,  2514 

notify,  as  used  with  respect  to  jurors % 8843 

order 7«7,  2556,  8843 

owner ^358,  83fi8 

person 3358 

person    interested 2514 

personal  injury 3343 

personal  property 2514 

property 713 

public   improTcment .■ . .  8398 

real  property 2514,  8868,  3398 

report 8343 

resident,  for  purpose  of  jury  service  in  New  York  county 1080 

^  special  proceeding 8884,  3343 

sub-contractor 3398 

surrogate 2514 

testamentary  trustee «  2514 

trial  iuror 3343 

trial  jury 8343 

trustee  of  express  trust 449 

upon  the  letum  of  a  citation '. 2514 

will ; : 2614 

Demand. 

for  relief,  see  "  An8wb«;  **  "  Complaint;  **  "  CoTTNtinCLAiM." 
notice  of  appearance  and,  see  "  Appearance." 

limitation  of  actions  when   demand   essential 410 

for  admission  of  genuineness  of  document 785 

costs   of   proving  genuineness   of   document   after   demand   for 

admission    thereof • 785 

before  action  on  official  bond •••#•#•••.....  1891 


See,  also,  "  Pleading." 

need  not  be  verified ••••• 528 

to  be  subscribed  by  attorney 55,  421 

appearance  of  defendant  by 421 

pleading  of  defendant 487 

service  of,  before  expiration  of  time  to  appear 422 

extension   of  time   to   demur  in  action  against   corporation   on 

bill  or   note 1778 

to  amended  pleading 648 

I.  To  COMPLAINT. 

grounds  of ••••• ••...  468 

mutt  si>ecif y  grounds  of  objection 490 

defendant  may  demur  to  all  or  to  part 492 

waiver  of  objection  by  failure  to  demur 499 

answer  to  causes  not  demurred  to 492 

grounds  of  objection  not  appearing  on  face  to  be  pleaded  by 

answer ••••• ••••  4SB 

1S19 
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Demnrrer  —  Oontlmued* 

II.  To  ANiwn. 

when  plaintiff  may  demur. 4M 

to  partial   defence   in &08 

to  counterclaim,  grounds  of 496 

must  tpecity  grounds 

for  lack  of  capacity  of  defendant  to  recover 

III.    To  RBPLY. 

when  defendant  may  demur 

IV.  In  mandamus. 

to  alternative  writ •••••••• ••••.•.  2073 

grounds  of • MJ^ 

to  return  to  alternative  writ.' ••..•  ^^ 

service ••••••••••••  20S1 

V.   TaiAL;    JUDGMBNT,    ETC. 

judgment  on  frivolous  demurrer ««• S87 

forms  issue  of   law 964 

where  triable 87«.     990 

order  for  trial  to  be  served  with,   in  action  against  coipora*  | 

tion  on  bill  or  note 1T7S       | 

decision  need  not  find  facts IQSl 

to  direct  final  or  interlocutory  judgment 1021 

may    direct    final   ^'tulgment^    on    failure    to    plead    or 

amend    -. 1021 

award  of  costs  on  judgment  on 3232,  SWBBI,  8239 

amount  of  costs -. 3251 

in  justice's  court 2Mt 

costs  on  demurrer  in  justice's  court ••• 3077 


VI.    PflSADING  over;  AMENDMENT. 

leave  to  plead  or  amend  alter  decision •..     497 

severasoe  of  causes  of  action  improperly  united 49T 

amendment  on  decision  in  justice's  court... • 

Denials. 

See  "  Answer;"  "  Replt." 
in  answer  in  justice's  court , ••••••••••. 

Deposit. 

See,  also,  "  Payment  into  Court." 

court  may  order ...• •••.•• TiT 

disobedience  to  order 718 

in  lieu  of  undertaking  on  appeal 1306.  2575 


Doposftions. 

justices  of  cit^  court  of  New  York  may  take «i.M>       , 

issuing  commission  from  city  court  of  New  York 8172       i 

expense  of  procuring  testimony  on  commission   for  use  before 
eourt  of  claims 272 

surrogate  may  take  testimony  of  infirm  witness  out  of  court. . . .   2539       j 

may  order  testimony  of  infirm  witness  to  be  taken  before  aarro-  i 

gate  of  another  county 2540 

order  of  reference  by  surrogate  to  take  testimony  of  infirm  wit- 
ness in  another  county 2541 

costs  for  taking  deposition 

costs   for  drawing   interrogatories 

fees  of  witnesses  on  deposition  for  use  in  another  state 

leet  upon  cowmiaaion  from  justice's  court  deposition • 
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INDEX. 

O«poiiitlons  -  •  Contlnned. 

to  take  testimony  of  hospital  physiciani  In  actions  for  p«rso«d 

ixuurics* • 

reference. • •••••••• 

y»  Taksn  and  to  be  used  within  the  state. 

applies  to  surrogate's  court 2588 

whose  depositions  may  be  taken 870 

at  whose  instance  taken 870 

of  witness  not  a  party 871 

application 872 

contents  of  affidavit i 872 

t6  whom  application  made 872 

to  examine  officers  or  directors  of  corporation 872 

production   of  books  and  papers  of  corporation 872 

order  for  examinstion 878 

order  may  limit  examination 878 

order  may  require  physical  examination  in  action  for  pcraonal 

injuries 878 

time  of  service  of  order 873 

witness  fees  to  be  paid  or  tendered 874 

compelling  attendance  of  witness 874 

service  of  order 875 

examination  of  witness « . . . .  876 

commitment  for  refusal  to  be  examined  or  to  answer 876 

adjournment  of  examination 876 

examination  of  prisoner  for  felony  discretionary  with  jud^c. . .  877 

production  of  prisoner  under  sentence  for  felony 877 

habeas  corpus  *to  bring  up  prisoner  to  testify,  see  "  Habeas 

Cdhfus.** 

stipulation  for  deposition  by  consent 870 

subpoena  on  stipulation  for  examination 870 

rules  for  examination •• 880 

manner  of  taking  and  returning  deposition 880 

refusal  to  answer  before  referee 880 

may  be  read  in  evidence 881 

witness's  inability  to  attend  must  be  proved 882 

equivalent  of  oral  testimony 883 

objections  may  be  made  at  trial 883 

original   affidavits   presumptive   evidence   of   compliance   with 

statute  884 

for  use  on  motion 885 

affidavit  for  deposition  to  be  used  on  motion 886 

subpoena  to  witness  on  order  for  deposition  on  motion 886 

appointment  of  referee  to  take  deposition  on  motion 886 

resident  witnesses  to  be  examined  within  county  of  residence.  880 
non*resident    witnesses    to    be    examined    in    county    wherein 

served «..«•.  t 886 

II.  Taken  without  foe  use  within  state.' 

applies  to   surrogate's  court «...  2638 

when  commission   to  issue S87,  888 

who  may  be  examined 887 

order  for  commission  pending  appeal  or  motion  for  new  trial.  880 

to   whom   application   made 880 

to  be  made  on   notice 

order  may  impose  terms 

order  by  judge  out  of  court  to  be  entered  with  clerk 800 

settlement  of  interrogatories 801 

governed  by  general  rules  of  practice 801 

interrogatories  to  be  annexed  to  commission 802 

directions  for  return  of  commission  to  be  indorsed  by  judge.  802 

1321. 
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Deposltlona  —  Contlnned* 

II.  Taken  without  pok  usb  within  btatb —<  Continued. 

to  be  returned  through  post-office  unless  otherwise  directed. .  8D3 

commission   to  examine  orally ..« 93 

when  open  commission  may  issue. 

oral    examination    prohibited    when    adverse   party   infant    or 

committee 

open    commission    prohibited   when    adverse   party    Infant    or 

committee 

notice  of  examination  upon  oral  questions 

upon  open  commission.   ••... 

to  whom  open  commission  directed SPT 

who  may  be  examined  on  open  commiMion 80i 

return  of  open  commission 88*1 

order  directinsr  deposition  to  be  taken * 98^ 

before  whom  depositions  may  be  taken  under  order 8BS 

notice  of  taking  depositions  on  order SM 

how  deposition  taken  without  interrogatories. 90fl 

right  of  party  to  examine  when  taken  without  interrogatories.  900 

copy  of  statute  to  be  annexed  to  commission  or  order . . .    fiOO,  901 

oath  to  be  administered  to  witness .^ 9^ 

examination  to  be  reduced  to  writing  and  subscribed 9^1 

exhibition  or  copy  to  be  annexed  to  deposition 901 

deposition  to  be  subscribed  by  commissioner,  etc 901 

and  exhibits  to  be  annexed  to  commission  or  order.  ...  901 

to  be  inclosed,  sealed  and  returned 9D1 

may  be  executed  by  one  of  two  or  more  commissioners,  etc . .  Wl 

certificate  of  execution  to  be  subscribed  and  annexed PB* 

form  of  certificate  of  execution 9ftl 

certificate  of  execution  is  sufficient  return ,  ^ ilfG 

return  of  commission  by  agent 9fH 

when  agent  sick  or  dead 9X^ 

commission  with  depositions  and  return  to  be  filed StfS 

transmission  by  mail 907 

to  be  filed  when  returned  by  mail 907 

order  for  commission  on  consent $09 

to  be  retained  in  office  of  clerk. gne 

parties  may  inspect^  returned  commission,  etc 9(10 

order  for  suppression 91<* 

may  be   read    in  evidence 911 

equivalent  of  oral  testimony. 911 

objections  may  be  taken  at  trial 911 

interrogatories  and  deposition  in   foreign  langruage 912 

interpretation  of  deposition  in  foreign  language 912 

letters  rogatory  may  issue  in  lieu  of  commission 91? 

letters  rogatory  to  issue  only  on  written  interrogatories 913 

settlement  of  interrogatories  to  be  annexed  to  letters  rogatory.  913 

III.  Taken  within  for  use  without  state. 

when  deposition  may  be  taken 914 

.  subi^oena  to  witness 915 

punishment  of  recalcitrant  witness 915 

taking  and  return  of  deposition 919 

IV.    To   7EKPETUATE  EVIDENCE  AS   TO   TITLE  TO  REALTY. 

testimony  may  be  received  in  action  involving  title  to  realty.  IffiSi 

inability  of  witness  to  attend  must  be  shown 16S8s 

documentary  evidence  not  affected , lfiS& 

mode  of  introducing  testimony 1688c 

objections  may  be  taken  at  trial • 1688c 

who  may  apply  for  taking  of  deposition 1688d 

contents  of  petition   ..•• • ]688e 

notice  of  application •••••••••• 16881 
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IV.   To  PKRPETUATE  EVIDENCE  AS   T0  TITLE  TO  REALTY  —  Cotltiliued. 

appointment  of  referee 1088f 

notice  of  hearing  before  referee •  168^f 

proof  of  notice  of  hearing 1688g 

adjournmenls  of  hearing 168Sg 

subpcenas  to  witnesses  1688g 

compelling  attendance  of  witnesses 1688g 

mode  of  examination  1688h 

refusal  of  witness  to  answer 1688h 

authentication   of  deposition    1688h 

deposition  to  be  filed  and  recorded 1688h 

against  whom  deposition  may  be  used  as  evidence 1688i 

V.    In    JUSTICES*    COURTS. 

commission  to  examine  on  interrogatories 2980 

orally 2981 

when  and  how  commission  granted 2082 

adjournment  of  trial  pcndinjr  return 2983 

execution   and  return   of  commission 2984 

receipt  of  commission  and  return  by  justice 2985 

certificate  of  execution , 29S6 

admissibility  and  effect  of  deposition , 2986 

powers  of  commissioners 2987 

Deseemt  Cast. 

right  of  possession  not  affected  by ....•••••.•••.••     87'iii 

Oetafner. 

See  '*  Forcible  Entry  and  Detainer/' 

Determination  of  Cla^  "n  to  Ileal  Property-  ' 

See  Real  Property,"  jI. 

Devteees. 

See,  also,  "  Decedkws'  Estates;"  "VTills." 
creditor's  actions  against,  see  "  Creditors'  Actions;  "  *'  Dece- 
dents' Estates." 

not  to  be  arrested  when  sued  as  repreiientative 555 

extension  of  time  to  appeal  from  judgment  against  testator....     785 

to  move  to  set  aside  judgment  against  testator 785 

levy  on -real  property  under  judgment  against  testator  after  ten 

years  . 12,'52 

execution  against  property  in  hands  of 1371 

no  execution  against  decedent,  except,  etc 1379 

issuance  of  execution  by  leave  against  decedent's  property 1380 

may  maintain  action  for  waste 1652 

judgment  against,  bars  action  against  executor,  etc 1821 

Directors. 

See,  also,  "Corporations." 
limitation  of  actions   for  penalties  against  directors  of  moneyed 

corporations   394 

action  against,  for  misconduct 1781 

injunction  against,  in  action  to  dissolve  corporation :....  1787 

may  be  joined  as  defendants  in  action  to  dissolve 1790 

separate  action  against,  to  enforce  liability '.  1791 

proceedings 1792 

liability  to  be  fixed  by  judgment 1796 

when  compelled  to  testify  in  actions  against  corporation...*...  1805 
to   be   suspended   or   removed    only   in   action   by  attorney-gen- 
eral    1811.  1812 

liability  for  costs  to  people  in  action  against  corporation 1987 

Disbursements. 

Sec,  also,  "  Costs;  "  "  Fees." 

on   appeal    from    justice's   court 3060 

what  allowed  on  a  motion 3251 

to  be  included  in  bill  of  costs 3256 

affidavit  to 3287 
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writ  of,  abolislMd;  ordtr  tubttitttttd 

IMBCOnttM««MC«. 

no  diacontinuance  by  vacancy  or  change  in  court • S 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 118S 

of  action  in  aid  of  attachment €86 

of  condemnation  proceeding 3X74 

of  svpplementary   proceedings 2tf4 

in  justice's  court  when  accoj^nts  exceed  $400 2961 

not  permitted  in  justice's  court  after  charge  of  ^ury ^Cff; 

when  neither  party  entitled  to  costs  on,  in  justices  court 3079 

Discoverr* 

ancillary   action    for,    abolished 1914 

how  compelled  in  judgment  creditor's  action ISTS 

See  "  Creditors'  Actions." 

action   for,   in  aid   of  attachment 65S 

discovery   of   any  article  or  property 80S 

I.  Of  books  and  papbbs^ 

court  of  record  may  direct •••• 80B 

applicable  to  surrogates'   courts 25S 

general  rules  of  practice  to  prescribe  cases  and  procedure. ...  8M 

petition « 8ff 

order  to  discover  or  show  cause 8D& 

stay  of  proceedings  pending 96 

vacating   order  to   discover   or   show   cause 804 

order  on  return  of  order  to  show  C9'.se Wfl 

appointment  of  referee  to  superintend §07 

fees  of  referee 80T 

punishment  for  disobedience  of  order 80S 

striking  out  pleading  for  disobedience  of  order 80: 

dismissal  of  complaint  for  disobedience  of  order 80^ 

exclusion  from  evidence  for  disobedience  to  order 80S 

disobedience  to  order  a  contempt 809 

effect  of  papers,  etc.,  produced 809 

II.    Of   FROPCITY   WITHHELD    FROM    BXBCUTORS  AND   ADMINISTRATOKS. 

petition  and  affidavit 3i?y« 

to  whom  presented  in  surrogate's  absence ZTBg 

citation    iW 

order   requiring  attendance 2T09 

service  ox  citation  and   order 2709 

examination 2W 

punishment   for   refusal   to   answer. 2W 

dismissal  on  verified  answer  claiming  title 2S# 

decree   to   deliver   property 2W 

security  to  prevent  decree. • 2710 

warrant  to   seize  property 2710 

enforcing  decree  tor  delivery •.....•• 2711 

in.  Of  dkath  of  tenant  fob  life.    See  *'  Lifb  TsMAirr.'* 

Dismissal. 

See,  also,  "  Complaint/'  V. 

for  failure  to  serve  copy  of  complaint 4SI 

of  complaint  for  disobeying  order  for  discovery  of  books*  cte....    801 

for  neglect  to  serve  some  of  defendants SSH 

for    neglect   to   proceed .^ '8S 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

judgment  not  a  bar  unless  on  merits 1208 

of  submitted  controversy  for  insufficiency  of  statement.......  tSD 

of  supplementary  proceedinip   •«.....  945< 

Judgment  of  nonsuit  in  justice's  court •...• •••••••..  8913 
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in  presence  of  court,  a  OMUeni|>t 8 

when  criminal  contempt,  punishable  by  justice  of  peace 2870 

Disorderly  Hoiiaea. 

See  *'  Bawdy  Houses," 

DIspoaaeaa  Proceedlnffa. 

Sec  •*  Summary  Pkoceeoings  to  Dxsfossess." 

DlsQn&llllcAtioii. 

See  "  Courts;  "  "  Judc»;  "  "  Jury  and  Jurors;  "  "  Witksssis.*' 

Dlaaolvtion. 

of  corporations.     Sec  **  Corpoiatioks." 

Dlatreaa. 

action  to  recover  chattel  distrained  triable  where  cause  arose..      083 

ejectment  for  lack  of  goods  to  distrain  for  rent 1.105 

exemption  of  exhibits  at  exhibitions 1404a 

Dlatribntlon. 

See,  also,  "  Decbdriits'  EtTATSs/' 
judgment  of  divorce  destroys  richt  to  distributive  share  1799,  1700 

exemption  for  widow  and  children 27I4I 

order  of  distribution  among  next  of  kin 2732 

when  next  of  kin  of  deceased  husband  or  wife. deemed  aiso  next 

of  kin  of  decedent 2732 

representation  among  collaterals • 2782 

advancements  to  be  included  2733 

what  deemed  an  advancement   2733 

estates  of  married  women  2734 

delivery  of  property  in   lieu   of  money    2744 

retention  of  money  for  claims  not  due  or  in  litigation 2745 

pajrment  of  legacy  or  distributive-share  of  infant.^ 2740 

legacy    or    share    of    unknown    person    to    be    paid    into    state 

treasury 2747 

trial  of  claim  to  share  of  unknown  person  2747 

payment  to  county  treasurer  after  two  years   2748 

action  by  next  of  kin  for  distributive  share 1819 

petition  to  compel   payment  of  distributive  share 2722 

citation    on   petition    2722 

when  petition   to   be   dismissed    2722 

decree  for  payment  of,  on  giving  security  2723 

decree  for  payment  and  distribution   2743 

Dlatriet  Attorney. 

to  prosecute  removal,  etc.,  of  attorneys   68 

partner  of,  not  to  defend  prosecutions 78 

not  to  defend  after  he  leaves  office  79 

may  designate  temporary  jail  in  absence  of  county  judge 144 

when  to  act  as  surrogate  during  vacancy  or  disability ^^^5 

limitation  of  action  for  penalty  or  forfeiture 387 

action  by,  to  recover  penalty  or  forfeiture   1962-1964 

on  forfeited  recognitance   1966-1968 

to  make  application   for  writ  of  assessment   for  damages 2105 

may  apply  for  state  writ  in  action  by  peoolc 1993 

application  by,   for  habeas  corpus  to  testify    2012 

notice  to,  of  application  to  remit  fine,  etc 352 

application    for    habeas   corpus   to    testify 2011 

before  discharge  of  criminal  prisoner  on  habeas  corpus. . .  2038 
need  not  pay  fees,  etc.,  to  bring  up  prisoner  on  habeas  corpus. . .  2002 
account  of  forfeited  recognizances,  etc 1968 

District  Courts  off  New  York. 

See  **  New  York  Municipal  Courts." 

DlTldenda. 

apportionment  of,  on  death  of  person  interested 2720 
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DiTorce. 

action  for  separation,  see  "  Sbparatioic. 

to  annul  marriage,  see  "  Marriagb." 

I.  Jurisdiction;   evidence;   procedure. 

what  residence,  etc.,  gives  jurisdiction 171 

when  married  woman  deemed  a  resident 1^ 

nature  of  action  to  be  indorsed  on  summons Ii44 

service  of  summons  by  publication   ^8,  & 

proof  of  service  of  summons Itt4 

answer  when  need  not  be  verified ItdT 

countercladm     17TD 

service  of  pleadings  on  co-respondent 1757 

co-respondent  may  appear  without  service  of  pleadings 1737 

preference  on  cafenaar   791 

when  reference  to  be  ordered 1012 

refereeto  be  appointed  by  court 1012 

when  sittings  may  be  private   Ii 

jury  trial  of  issue  of  adultery   ., 17^ 

competency  of   husband  or  wife  to  testify. Sjr 

legitimacy  of  issue  after  offense  triable  in  action  against   wife.  17^ 

legitimacy  of  issue  presumed  in  action  against  wife IT'T? 

denial  of,  for  plaintiff's  adultery ^ 17> 

for  connivance  or  condonation li> 

\l.  Entry  akd  effect  op  judgment. 

on  reference  of  issues,  judgment  to  be  rendered  by  court...  122S 

testimony,  etc.,  to  be  certified  to  court 12S 

entry  of  judgment  by  default 1774 

entry  of  interlocutory  judgment 1774 

within  15  days  after  decision. 1774 

interlocutory  judgment  may  award  costs 1774 

docketing  judgment  for  costs 1774 

execution  not  to  issue  for  costs  until  final  judgment .  .  1774 

final,  not  to  be  entered  for  three  months^  etc 1774 

proof  of  allegations  on  default 1757 

inchoate    riglit   of   dower    not    affected    by    judgment    ag^nst 

husband   1739 

interest  of  husband  in  wife's  propcrtv  ceases  after  judgment.  179 
judgment  against  wife  not  to  affect  husband's  interest  in  her 

property 17^ 

terminates^  right   of   dower    ITO? 

destroys  right  to  distributive  share  of  husband's  protn 

crty     1700 

insurance  policy,   interest   of   guilty   party   in 1751 

legitimacy  of  issue  not  affected  by  judgment  against  husbacd.  17d& 

of  child   born  before   offence   charged   not   affected    by 

judgment   against   wife 1780 

award    of    costs 17® 

to    co-respondent     1757 

*  II.  Alimony  and  support. 

allowance   of   temporary   alimony 17® 

temporary    allowance    for    support    of    children 17® 

allowance    for    costs    and    expenses 17® 

interlocutory  judgment  may   provide   for,   until   entry  of   fiaai 

.    judgment     1774 

judgment    for    alimony 173@ 

education   and    maintenance    of   children.  T 1751* 

support  of   wife   when  she   is   plaintiff 1771 

court   to    regulate   custody   and   maintenance   of   children 1771 

power  of  court  to  modify  judgment  for  alimony,  etc...    1759,  1771 

modification  of  decree  on   re-marriage   of  wife 1771 

enforcement   of   alimony   awarded   by    foreign    decree 177^* 

security   for   sunport  of   wife  and  children 1772 

sequestration   of   husband's   property 17Ti 

enforcing   support    by    proceedings    for    contempt 1773 

imprisonment    for    non-payment    limited Ill 

Docket. 

of    judgments,    etc.,    see    "County    Clerk;**    "  Judcmekts;  *• 

*'  Surrogate's   Court." 
of  justice,  see  "Justide  of  iHi,  Peace." 


INDBX. 

Sec,   also,  "  EVIDBHCE." 

demand  for  admission  of  genuineness ••• •    JW 

costs  of  proving  after  demand  for  admission. ••••••  •••••••••••     T85 

Docmnentary   ETldence. 

See  **  EviDKNCK." 

Domestic  Corporationa* 

See  "  CoRPoaATioNS.' 
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Dourer. 

in  realty  sold  on  execution  and  conveyed  to  executor,  etc.»  of 

purchaser 1473 

judgment  of  divorce  against  wife  terminates  right 1760 

not  affected  by  judgment  of  divorce  ap:ainst  husband 1759 

admeasurement  may  be  subject  of  arbitration 2866 

action  for  waste  against  tenant  in  dower 1661 

I.    ACTIOK     FOK. 

1.  Jurisdiction;  parties;  pleading,  etc. 

ejectment  cannot   be   maintained  for 1409 

jurisdiction    of    county   court 340 

acceptance  of  assignment  of  dower  bars  action 1604 

limited  to  twenty  vears 1596 

disabilities  excepted  from  period  of  limitation 1596 

interruption  of  limitation  by  acknowledgment 1596 

occupant  necessary  defendant 1597 

necessary  defendants  when  lands  not  occupied 1597 

persons  claiming  interest^  proper  defendants 1598 

possessing   or   claiming   different    portions   in   sev- 
eralty    1599 

description  of  propertv  in  complaint 1606 

complaint  to  set   forth  name  of  husband 1606 

issues  of  fact  triable  by  jury 968 

triable  where  propertv  situated 982 

preference  on   calendar 791 

2.  Reference  or  commission  to  admeasure. 

interlocutory  judgment  for  admeasurement  by  referee  or 

commissioners    1607 

oath  of  commissioners  or  referee \ 1608 

removal  of  commissioners  or  referee 1608 

filling  vacancy   in   office 1608 

how  admeasured 1609 

employment    of   surveyor 1609 

fees , 3209 

all  commissioners  must  meet  but  majority  may  act 1610 

report  of  referee  or  commissioners   lAlO 

setting  aside  report 1611 

fees  and  expenses  of  commissioners  or  referee 1612 

amount   8299 

8.  Damages  for  withholding. 

may  be  recovered  in  action 1600 

measure   of   damages    1600,  1601 

not    to    include    use    of    improvements    since    husband's 

death   ! 1600 

against  grantee  of  husband  1601 

not  to  include  use  of  improvements  made  after  alienation 

by  husband 1601 

when  property  occupied  or  claimed  in  severalty 1602 

damages    for   withholding   to   be   awarded    by   final   judg- 
ment     1613 


r 


INDfiZ. 

Oofrer.i—  Continued. 

I.  Action  for  —  Continued. 

8.  Damages  for  withholding  —  Continued. 

action  for,  against  heir  who  has  alienated  land 1603 

against  ptirchaoer 16<d5 

infant  may  maintain  in  her  own  name 1686 

4.  Judgment. 

final  judgment 1613 

execution  may  issue  on  judgment 1240 

modification  of  judgment  on  change  of  rental  value....  1614 

liens  inferior  to  dower  right  attach  to  residue 1615 

security   on   staying  proceedings  after  verdict 616 

damages  on  stay  after  verdict 617 

recovery  by  default  or  coUtision  of  guardian  not  to  affect 

infant 16A5 

stay  pending  appeal  effected  only,  by  order. 1616 

stay  on  appeal  not  to  be  granted  if  plaintiff  gives  under* 

taking  tor  restitution 1616 

action   for   instalments  of  dower 1614 

5.  Sale  for  non-payment  or  on  consent. 

action  to  sell  for  non-payment  of  instalment 1614 

consent  to  accept  gross  sum  in  satisfaction 1617 

of  defendant  to  pav  gross  sum 161S 

ascertaiiting  amount  payable  in  gross 161S 

interlocutory  judgment    for   sale   on   consent  to   receive 

gross  sum 161S 

laying  off  separate  parcel  to  plaintiff  in  fee  on  consent. .  1620 

reference  to  ascertain  liens  prior  to  sale 1621 

property  may  be  sold  free  from  or  subject  to  liens 162S 

report   of    sale 162£ 

officer  making  sale  to  pay  taxes,  etc 1676 

judgment  to  be  entered  in  county  where  property   situ- 
ated    1677 

final  judgment  on  report  of  sale 1624 

provisions  for  sale  in  partition  and  distribution  of  pro> 

ceeds  applicable 1625 

tl.  Action  to  determiV(e  claim  for. 

action  to  determine  claim  to  real  property  does  not  lie 1638 

claim   of   dower 1647 

proceedings  when  plaintiff  admits  defendant's  claim 1648 

interlocutory   judgment    for   admeasurement 1648 

proceedings  to  admeasure 1648 

denial  of  defendant's  claim  and  demand  that  she  be  barred. .  1649 

III.  Partition. 

persons  having  inchoate  right  necessary  parties 153S 

division  in  partition  when  dower  exists  in  undivided  share.  .  15S3 

sale  when   aowcr  exists  in  entire  property 1567 

sale  of  property  in  partition  free  from 1568 

payment  in  gross  in  satisfaction  of  dower  in  lands  sold.  1568,  1569 

investment  of  proceeds  of  lands  for  benefit  of  dowercas.  1568,  1568 

protection  of  inchoate  right  on  sale 1570 

release  to  husband  of  inchoate  right  in  lands  sold 1571 

payment   into  court  in  satisfaction   on  sale   free  from  debts 

of  deceased  owner 1538 

investment  of  moneys  paid  into  court 15S3 

rV.    FORBCLOSUBE. 

when  barred  by  sale  on  foreclosure  by  advertisement 2305 

notice  of  sale  under  foreclosure  by  advertisement  to  be  served 

on  doweress 238t 

ia2H 
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Dcwer  - —  Continued. 

V.  Sale  to  pay  decedent's  debts. 

when  sale  is  subjoct  to 2778 

investment  of  proceeds  to  satisfy  claim  for  dower 2793 

acceptance  of  gross  sum  in  satisfaction 2793 

computation  of,  in  lands  under  contract  to  purchase 2794 

investment  of  funds  set  apart  for 2795 

when  dower  right  to  be  included  in  sale 2800 

VI.  Op  xwpants  and  incompetent  persons. 

application  to  release  inchoate  right  of  incompetent  person. .   2351. 

effect  of  release  of  dower  of  incompetent  person 2358 

order    on    application 2361 

investment  oi  proceeds  of  sale  on  application  for  release....  2361 
may  be  included  in  sale  of  real  property  of  infant  or  incom- 
petent   2362 

sale  of  dower  right  for  gross  sum 2363 


ground  for  annulling  marriage 1748,  1750 

Dvtoheas  County. 

jail  liberties  for 145 

stenographer  for  supreme  court,  county  court,  etc 256,  257 

of  debtor  exempt 1879,  2463 

execution  against,  when  and  how  issued 1391 

ESAsement. 

for  encroaching  wall  arises  after  two  years  without  action....  1499 

claim  of,  triable  in  action  to  determine  claim  to  realty 1639 

Sditara. 

of  newspapers,  exempt  from  jury  duty 1030,  1081,  1127 

Bdncntlonal  Instltntiona. 

on  whose  application  to  be  dissolved,  etc • 1804 

appointment  of  receiver    1810 

BSJeetment. 

I.  When  action  lies. 

**  action  of  ejectment "  defined 3343 

to  recover  property  forfeited  for  treason,  see  "  Treason." 
by  people  for  escheated  property,  see  '*  Escheat." 

mortgagee   cannot   maintain 1498 

dower  cannot   be   recovered  in 1499 

for  encroaching  wall  to  be  brought  within  one  year 1499 

final  order  in  summary  proceedings  to  dispossess  not  a  bar..  2264 

sion ■  1680 

by  reversioner,  etc.,  after  judgment  against  tenant  in  posses- 

by  infant  for  property  set  off  for  dower  by  default,  etc 1605 

separate  action  by  joint  tenant  or  tenant  in  common 1500 

ouster  of  joint  tenant,   etc.,   to  be  proved 1515 

grantee  of  lands  held  adversely  may  sue  by  grantor 1501 

costs  when  grantee  sues  by  grantor 1501 

motion   for  production  of  authority  of  plaintiff's  attorney..  1512 

order   for   production 1513 

evidence   of   authority 1514 

II.  For  non-payment  of  rent. 

when  action  may  be  brought 1504,  1505 

stay  on  payment  of  arrears 1506 

juogment   to   state   amount   of   arrears 1507 

restoration  of  possession  on  payment  after  judgment 1508 

order  to  restore  possession  on  payment  after  judgment 1509 

when  use  of  property  set  off  against  arrears ^ 1510 
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BJeetment  —  Continved* 

III.  Parties;  pleading. 

joinder  of  causes  of  action • •  •  •  J^^ 

occupant  to  be  made   defendant ' ,  kS 

parties  defendant   when  lands   unoccupied log 

persons  claiming  interest  may  be  joined. law 

joinder  of  claimants  on  motion  of  defendant Sw 

abatement  and   revival  of  action •  •  1S21 

severance  when  different  parties  succeed  to  ditterent  parcels.  15S! 

when  different  parties  succeed  to  realty  and  to  rents. .  1523 

when   separate  occupants   are   joined 1516 

description  of  property  in  complaint 1511 

interpleader   S20 

IV.    IRIAL;  verdict;   judgment,  etc. 

order    restraining    waste • •••••.  1681 

issues   triable   by   jury 96S 

triable    where    proneriy    situated 982 

order    declaring    death    of   life    tenant    presumptive    evidence 

only   2319 

verdict,  etc.,  to  state  nature  of  plaintiff's  estate.. loli* 

security   required   to  stay   pioceedingj*  after   verdict Of 6 

damages  on  stay  of  proceedings  after  verdict  include   waste.  617 

joint  judgment  against   occupants   of  building 1517 

juugment  against  une  defendant  subject  to  rights  of  others.  1516 

when   plaintUT  s   title   expires   before  trial ir*'2\} 

after  trial   of   facts  conclusive 15:^4 

by    default    conclusive 1Z*'2^ 

execution    may    issue    on    judgment 1249 

security  to  stay  judgment  pending  appeal  to  court  of  appeals.  1331 

possession    when   judgment   vacated 1523^ 

restitution   on    vacating  of   judgment   for    plaintiff lk>29 

when   plaintiff   entitled   to   costs   of   course 3:!:2S 

V.  Damages  for  withholding  possession. 

complaint    may    demand 1496 

damages    recoverable    1531 

permanent  improvements  allowed   in  reduction  of  damages.  .  1531 

rents  and   profits  part   of  damages 14^^ 

action   against   purchaser  to   recover 16!^ 

infant  may  manitain,   in  his  own   name 16S6 

Klectlonii. 

certain   returns   may   be   destroyed. 21 

no  fee  for  administering  oaths  to  inspectors  and  poll-clerks...    3289 

EmbalmerH. 

exempt   from  jury   duty 1030,   1081,   1127 

KnibeBslemeut. 

order  of  arrest  in  actions  for 549 

KinbrAcery. 

forfeiture    and    damages    for 1193,   1194 

Eminent  Domain. 

See  *'  Condemnation   Proceedings." 
when  property   taken  by  state,  see  '*  .Vsskssment  of  Damages.*' 
payment   of  compensation   under  judgment   of  court  of  claims.      2tj9 

Employer. 

execution  against  earnings,  when  and   how  issued 1391 

RnKTlueem. 

exempt    from   jury    service 1030,    1081,   1127 

1230 
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Bntryr* 

forcible*  see  "  Forcibu  Entry  and  Dxtainss." 
of  judgments,  see  "  Judgments." 

on  another's  property  for  survey  1082-1684 

^ectment  by  landlord  having  right   of  entry    15(M»  1606 

Bvnity. 

distinction  between  forms  of  action  abolished 8839 

pleading  equitable  defence  or  counterclaim 607 

Brie  Covnty. 

appointment  of  criers 91 

of  court  officers    97 

rules  for  calendars    235 

fees  of  constables  and  deputy  sheriffs  for  attending  court .3312 

court  officers   for   surrogate's  court 2512 

stenographer   of   surrogate's   court 2513 

jail    liberties    for 145 

allowance  to  grand  and  trial  jurors 8314 

county  treasurer  to  exercise  powers  of  coroners 181a 

Brror. 

See.  also,  "  Appeal;  "  "  Defects;  "  "  MisTAZxa." 

writ  of,  abobshed   1298 

power  to  amend  process,  pleadings,  etc , 728 

immaterial,  to   be  disregarded 728 

vacating  judgment    for 12BS2'1292 

Escape. 

jurisdiction  of  justice's  court  \ 28^ 

of  sick  prisoner  removed  to  hospital 127 

from  Jail  liberties : W 

sheriff  exonerated  from  liability  by  bond  for  jail  liberties. .  150,  168 

sheriff's  liability  for 168 

service  of  summons  on  sheriff  for 426 

connivance  at,  by  sheriff,  etc.,  a  misdemeanor 169 

action  on  bond  for  jail  liberties 160-171 

action  for,  barred  by  action  on  bond  for  jail  liberties.^ 168 

iCay  of  jud£[ment  pending  action  on  bond  for  jail  liberties 170 

return  of  prisoner  as  defence  to  action 171 

undertaking  for  jail  liberties  a  defence 171 

liability  of  coroner  for  escape  of  sheriff .••••. JIT 

coroner  may  prosecute  undertaking  of  sheriff  for  liberties....  178 

liability  of  coroner  when  sheriff  plaintiff 179-181 

limitation  of  actions  for 885 

liability  of  sheriff  as  bail  for 687 

money  deposited  in  lieu  of  bail  to  be  applied  to  damages 682 

new  execution  after  escape  of  execution  debtor 1492 

application  for  leave  to  sue  on  sheriff's  official  bond  for 1880 

affidavit  of  head  of  family  on  justice's  judgment  a  defe/ice 3088 

Bseheist. 

attorney-general  to  bring  ejectment  for  real  property 1977 

in  name  of  people JSSl 

advertisement  of  pendency JSJS 

unknown  claimants  to  be  joined .'. nSIS 

effect  of  judgment  aeainst 1980 

report  of  recoveries  to  lana  office •••' 

Bstate*. 

See,  also,  "  Rem aindshmbn." 
for  life,  see  **  Life  Estates." 

proceedings   to   discover   death   of  tenant   for   life,   see   "  Lzpb 
Tenant." 

presumption  of   death   from  continued  absence 841 

class  entitled  to  contingent  estate  as  parties  In  partition 1538 

protection  of  future  rights  or  estates  on  sale  in  partition 1570 

vesting  of  contingent  interest  in  trustee  for  insolvent  debtor. .  2177 
sale  of  contingent  interest  of  infant • 2848 


INDEX. 

Kstoppel. 

"  Res  AojUDrcATA.'* 

by  final  judgment  of  court  of  claims 369 

jadpnent  of  dismissal  not  a  bar  unless  on  merits V^X^ 

Bstraya. 

Sec  "  Steays." 

Bvideace. 

See,   also,   *'  Witnesses." 
refusal  to  answer  incriminating  question  in  action  against  cor* 

poration   for  usurping  privilege  or   franchise 1935 

testimony  of  party  adduced  by  adverse  party  may  be  rebutted. .     S3S 
I.  Presumptions. 

of    death    from   continued   absence. '. £^1 

seal   presumptive   evidence   of  consideration MO 

recitals   as   to   heirship   iu   deeds • 841b 

n.  Competency  and  admissibility. 

of  party  to  transaction   with  deceased  person 829 

in  proceedings  to  discover  personal  property  of  decedent  ST'^S 

of  husband  or  wife  in  action   xor   divorce 8^1 

of  plaintiff's  wife   in  action  for  criminal  conversation 831 

determination  of  competency  of   witness  in  justice's  court..  3<k:'r 

witness  not  excluded  for  conviction   for  crime KJr 

in  mitigation  of  damages  admissible  at  inquest ^'*^ 

offer   to   compromise   not   admissible 7X8,  73? 

proof    to    contradict    inventory    in    action    against    executor 

etc ....1832,  1^14 

conviction  for  crime  may  be  used  to  impeach  credibility....  $v>2 
testimony   of    surveyor   and    proof   of   standard   of   measure- 
ment    841a 

detemining    age    of    child 961a 

III.  Pkivilsgbd  commonications. 

between    husband    and    wife 5^1 

confessions    to   clergyman 833 

to  attorneys  and  their  employees. 835,  836 

to  physicians 834,  -  838 

waiver    of    privilege 83S 

attorney  who   witnessed   will    mav   testify fCf'S 

physician  may   testify  when  validity  of  will   in  question....  8S»» 

physician   attending  injured  party  in  hospital   may  testif3'. .  836 

rV.  Admissions,   confessions,   and  dbclasations. 

civil  pleading  not  evidence  in  criminal  prosecutions 523 

admission   by  member  _  of  corporation 839 

declaration  or  confession  not  sufficient  to  annul  marriage. . .    1753 
admission  by  executor,  etc.,  to  prove  debt  in  proceedings  to 

sell    realty 2735 

answer    of    witness    in    supplementary    proceedings    not    ad- 
missible to  prove  fraud  by  nim 2460 

V.  Secondary. 

parol  to  prove  lost  negotiable  paper 1917,  1918 

to  establish  or  probate  lost  or  destroyed  will 1862,  2621 

VI.  Testimony  on  formek  trial  of  same  Acrioit.  ktc. 

of  party   since   deceased  or   insane  or   non-resident •      830 

when  admi<(sib1e  in  action  to  determine  claim  to  real  property   1646 
of  deceased  or  incompetent  witness  on  probate  admissible  on 

application    to    revoke 2651 

on   probate   admissible    in    subsequent   action,    etc.,   involvixig      

validity   of   will    of    realty 2626 

to    determine    validity    of    will 2653a 

VII.    PBtPETtTATINO    AND    PRESERVING    TESTIMONY.       See,    aliO,    "  DbPO> 

SITIONS." 

in  action  to  determine  claim  to  real  proeprty 1646 

depositions    of    parties    and    witnesses    to    expected    litiga- 
tion   870,     671 


INDEX. 

Evidence  —  Continued. 

VII.  Perpetuating    and    preserving    testimony  —  Continued. 
Deposition  to  perpetuate  testimony  as  to  title  to  realty. 

testimony   may   be  received  m  action  involving  title  to 

realty 1688« 

inability   of  witness   to   attend  must  be  shown Iti88a 

documentary    evidence   not   affected 1688b 

mode   of  introducing  testimony 1688c 

objections   may  be  taken  at   trial. 1688c 

who  may  apply   for  taking  of  deposition 1688d 

contents     of     petition 1688e 

notice     of     application 1688f 

appointment    of    referee ^S^§r 

notice  of  hearing  before  referee I688f 

proof  of  notice  of  hearing 1688g 

adjournments    of    hearing 1688g 

subpoenas    to    wUnesses 1688g 

compelling   attendance   of  witnesses 1688g 

mode    of   examination 1688h 

refusal  of  witness  fo  answer I688h 

authentication  of  deposition -  1688h 

deposition  to  be  filed  and  recorded 1688h 

against  whom  deposition  may  be  used  as  evidence....   1688t 

VIII.    DOCITMEMTART. 

proved   during  testimony  of  witness   who  has  become  non- 
resident        830 

records,  documents,  etc.,  may  be  proved  according  to  com- 
mon  law    962 

demand  for  admission  of  genuineness  of  paper 735 

exclusion  of  books  and  documents  for  disobedience  to  order 

of    discovery    808 

original  certificate  of  marriage  is  presumptive  evidence.....      928 
proof  of  written    instruments    where    there    are    subscribing 

witnesses 961i» 

proof  of  payments    by    a    municipal    corporation    or    officer 

thereof  . ; 961c 

proof  of  instrument    by    submitting    disputed    and    genuine 

handwiting 961d 

proof  of   lost   execution  or   writ  under  which   sheriff's  sale 

of  real  property  was   made 961e 

1.  Instrnments  acknoivlediged  or  proved  for  record. 

conveyances   acknowledged   or   proved 935 

acknowledgment  or  proof  of  conveyance  not  conelusive.      936 
conveyances  proved  upon   oath   of  interested   or   incom- 
petent  witness   not    admissible 936 

instruments   acknowledged   or   proved   admissible WKl 

bills,   notes   and   wills  excepted 937 

conveyances  of  land   without^  the  state 046 

probated  will  admissible 2629 

Records. 

of  judgments,  etc.,  see  infra,  VTII,  3.     Judgments,  De- 
crees, etc. 

may  be  proved  accorHing  to  common  law 962 

maps,  surveys  and  official   rcords  on   file  in   New  York 

city  and  coiuity   for   twenty  years 955 

admissibility  of  records  of  wills  proved  more  than  thirty 

years 2632 

admissibility  of  record  of  wills  proved  prior  to  1875 2631 

of  bill  of   sale,  etc.,  of  vessel 945 

of  conveyance 93.5 

not    conclusive    936 

original   record   of   marriage,   is   presumntive  evidence. .      928 
of   affidavit   of   sale   on    mortgajfc   foreclosure   by    adver- 

of  will  of  real  oroocrtv  admis««ihle 2(»3.'l 

of  decree  of  probate  of  hcir«hin  presumptive  evidence..    26'»7 

evidence    of    weather    conditions 0(51  f 

extracts   from  books  and   records   of  comptroller's   office 

as   evidence    931  c 

8.  Judgnunis.  decrees,  etc.     See,  also,  **  TuncMfiNTS." 

against  deceased  party  as  proof  of  debt 1210 

how  far  judgment  annulling  marriage  conclusive 1754 

effect  of  iudmnent  asrainst  loint  debtors  as 1933 
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VIII.  DocuMBNTARY  —  Continued. 

8,  Judgments^  decrees,  etc. —  Continued. 

probated  will  admissible  ^ 

now  far  probate  conclusive  as  to  personalty 2836 

probate  presumptive  only  as  to  realty. ^ 2826 

decree  for  probate  of  heirship  presumptive  evidence 2^ 

letters  testamentary,  etc.,  conclusive  as  to  authority 29B1 

decree  for  payment  against  executor,  etc.,  conclusive  evi- 

dcnce  of  assets   296S 

order  for  execution  against  executor*  etc.,  evidence  of  as- 
sets  2SS2 

decree  for  payment  and  distribution  of  decedait*s  estate 

conclusive 2743 

Judgment  or  decree  as  proof  of  debt  in  proceedings  to  srfl 

^  realty  of  decedent   2756,  2751 

discharge  of  insolvent  debtor  conclusive  as  to  proceedings 

and  facts 2181 

papers  other  than  discharge  of  insolvent  debtor  presump- 
tive as  to  proceedings  and  facts 21S1 

order  declaring  death  of  life  tenant  presumptive  only  in 
ejectment 2319 

Of  justice  of  peace. 

proof  of  judgment  • 8109 

entries  in  justice's  docket  book. . .  .^ 3148 

transcript  from  docket  book,  subscribed  and  authenti- 
cated, is  evidence 938 

docket  book  and  certified  transcript  admissible  in  jus- 
tice's court 938 

proceedings  may  be  proved  by  justice's  oath 910 

on  death  or  absence,  proceedings  may  be  proved   by 
original  minutes  or  sworn  copy 


•   • 


4.  OfUcuH  certiUcates,  returns,  etc. 

certificates  or  affidavits  of  public  officers  on  file  are  pre- 

sumptive  evidence 928 

certificate  of  search  b^r  le^^al  custodian  of  paper 921 

by  abstract  or  title  insurance  company 3256 

official  searches  and  certificates  to  be  made  on  request. ...    961 

form  of  certificate  to  copies,  etc 967 

certificate  to  copies,  etc.,  must  be  sealed 958 

but  not  when  for  use  in  same  court. 9!@ 

certified  copy  of  record  of  conveyance 935 

not  conclusive 936 

certified  copies  of  papers  filed  or  recorded  in  public  offices.    933 

in   town   clerk's  office 981 

certified  copy  of  certificate  or  record  of  marriage,  is  pre* 

sumptive  evidence 928 

of  designation  of  agent  of  foreign  corporation  to  receive 

summons 432 

sheriff's  return  presumptive  in  action  on  undertaking  in 

replevin 17S4 

constable's  return  presumptive  in  action  on  undertaking 

in    replevin    in    justice's   court 21*31 

recital   in   order,   resolution  or  record   of  public  officers, 

board  or  body  presumptive  evidence  of  certain  facts.   931b 

6.  Federal  records. 

certified  copies  of  documents  on  file  in  departments  of 

United    States    944 

of  records   of   federal   courts 943 

of  bills  of  sale,   etc.,  of  vessel 945 

of  record    of   weather  bureau   observations 944 

certificate  of  director  of  census  to  population. 944 

1234 


'VIII.  Documentary  —  Continued. 

a  Amdavits. 

of  printer  to  publication  of  notice 020 

of  service,  in  case  of  death,  etc.,  of  person  serving 927 

of  sale  on  mortgage  foreclosure  b^  advertisement 2396 

admissibility  of  ex  parte  affidavit  in  justice's  court 3004 

7.  Notarial  protests,  certifi0ates,  etc. 

certificate  of  presentment  or  protest  of  bill  or  note,  or  of 

notice  thereof 923 

effect  of  affidavit  denying  receipt  of  notice  of  protest...  923 

protest  presumptive  evidence  of  demand  in  case  of  death, 

etc.,  of  notary  924 

SMittorandum  by  notary,  presumptive  evidence  of  notice 

in  case  of  death,  etc 924 

8.  Books,  etc.,  of  foreijn  corporations. 

presumptive   evidence    929 

certified   copy   may   be   used 930 

verification   of  copy 931 

copy    of    designation    of    person    upon    whom    to    make 

service,    as    evidence 931a 

tX.  Statutes,  ordinances,  erc. 

statute   of   state 932 

of  another  state  or  country 942 

ordinances,    etc.,   of    municipal    corporations 941 

proof    of    colonial    statutes 941a 

X.  Foreign  laws,  records  and.  other  matters. 

statutes 942 

oral   evidence   of  common   law 942 

reports  of  cases  admissible  to  prove  common  law 942 

conveyances  of  land   without   the   state 946 

exemplification  of  record  of  conveyances  without  the  state..  947 

authentication  of  copies  of  records  of  courts 952 

oral  proof  of  copy   of  record 953 

effect  of  foreign  record  or  judicial  proceeding  not  declared..  954 
authenticated    copies   of    records   of    public    office   of    foreign 

country 956 

transcript    of   docket,    etc.,    of   justice    of    peace    of    another 

state 948,  949 

proof  of  proceedings   and  judgment   of  justice  of  peace   of" 

another  state   9.^0,  951 

when   record   of   foreijni   will   admissible 2703,  2704 

proof  of  presentment   of  foreign  bills 925 

XI.    SUFPICIBNCY    OF    PROOF.  ^ 

failure  of  proof  defined 541 

declaration  or  confession  not  sufficient  to  annul  marriage..  1753 
proof   of  title   in   actions   for   recovery   of,   injuries   to,   etc., 

unoccupied    lands    960 

sufficiency  to  establish  or  probate  lost  or  destroyed  will.  1865,  2621 
allowance  of  debt  by  executor,  etc.,  sufficient  in  proceedings 

to    sell    decedent's    realty 2755 

determining  age   of   child 961a 

l^xeeptlOBa. 

to  rulings  on  law   allowed 992 

on  facts  not  allowed,  except  on  challenge  of  juror 992 

not    supported    by   evidence 993 

during  trial  to  be  taken  when  ruling  made 905 

to  instructions  to  iury  to  be  taken  before  the  verdict 995 

.during  trial  to  be  entered  unon  minutes 905 

for  purpose  of  excention,  trial  continues  until  verdict  rendered.  902 

after  close  of  trial  by  court  or  referee 994 

to  decision   of  court  or  report   of  referee 994 

123B 
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to  decision  or  report,  time  for  filiitt  notke  of ••••••••   W 

to  be  inserted  in  or  annexea  to  judgment-rdll....*. W 

part  of  papers  on  appeal • M 

caae  settled  to  contain fK 

may  be  stated  separately  in  case  settled ^ 9R 

making  and  filing  in  condemnation  proceedings 33S< 

final  judgment  not  stayed  by lOK 

taking  of,  does  not  affect  motion  for  new  trial lOOS 

^may  be  heard  with  motion  for  new  trial lOM 

reviewed  on  appeal  from  judgment  or  motion  for  new  trial 9M 

may  be  heard  in  first  instance  by  appellate  division 1000 

revoking  or  modifying  order  for  hearfaig  in  first  instance  by  ap* 

pellate  division 1000 

motion  for  new  trial  may  be  made  to  appelate  division  when 

trial  by  court  or  referee 1061 

time  for   filing  on  motion   for   new  trial  to  appdlate  division 

when  trial  by  court  or  referee 1001 

not  necessary  on  appeal  to  court  of  appeals  from  judgment  on 

verdict  subject  to  opinion  of  court 139 

judge  out  of  office  may  settle 3 

order  refusing  resettlement  of  bill  is  appealable IMT 

to  findings  of  surrogate  and  refusals  to  find 2545 

to  rulings  of  surrogate   during  trial 2M5 

remarks   or    comments    of   judge,    duly    excepted   to,    shall   be 

subject   of   review 1^*^ 

BxecvtlOB* 

I.  General  provisions. 

If  IVhen  to  issue. 

is  process  of  court JJJ{ 

on  judgment 1^ 

of  court  of  claims • .  •    «* 

charf(ing  joint   debtor  not  summoned  in  previous 

suit '^  !?£ 

on  sherirs  bond   ^^^}S 

on  confessed  judgment,  when  debt  not  all  due l*^ 

successive,  on  confessed  judgment  as  debt  falls  due. . . .  1^ 
levying  execution  against  wages,  etc.,  of  judgment  debtor  l^vl 

on  decree   for  money  by  surrogate's  court -5->| 

when    to    issue    against    public    officer 1^^ 

for  costs,  not  to  issue  against  state. Ij^ 

for  compensation  and^  costs  in  condemnation  prc;jcdings.  S3«* 
on  judgment  foreclosing  mechanics'  liens  in  court  not  of 

record 3408 

for  costs  on  summary  proceedings  to  recover  possession 

of   land    **5J 

against   joint   debtors,    when    all    not  served 1^ 

enforcement  of,  against  joint  debtors  when  all  not  served  W" 
on   judgment  against   representative   officer  of  unincorpo- 
rated   association 1^ 

to  collect  fine  against  usurper  of  office... 1^^ 

jury   fine   in   New   York  county IIH 

in  Kings  county ••« 1*^ 

2.  Issuance;  requisites,  etc. 

under-sheriff  to  proceed  on  death,  etc.,  of  sheriff 15* 

designation  of  person  to  proceed  with,  on  death*  ctc.»  of   ^^ 

sheriff Ig 

may  issue  from  N.  Y.  city  court  to  any  county ^ 

from  N.  Y.  city  court  to  be  executed  by  sheriff Jf 

to  be  directed  to  sheriff Ig 

to  whom  directed  when  sheriff  a  party 13^ 

may  be  directed  to  person  designated  in  order 1^ 

undertaking  by  person  designated  in  order 1**^ 

time  of  receipt  to  be  indorsed 19^ 

four  kinds  ot  JJjJ 

«ay  issue  simultpneously  to  two  or  more  counties U* 
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I.  Gbnbral  ptoviszoNS  —  Continued. 

2.  Issuance;  requisites,  etc. —  Continued. 

to  what  county  to  issue  for  purpose  of  ntpplementary 

proceedings 24M 

requisites  of 13n6 

-within  what  time  to  be  returned ]?C0 

to  whom  returnable 1806 

on  interlocutory  judgment  of  dirorce  awarding  costs....  1774 

issuance  on  fihng  transcript  from  another  court 1807 

to  whom  returnable  when  issued  on  transcript  from  an- 

issuance  on  transcript  of  judgment  by  justice t807 

on  jud^ent  for  money  only  1808 

to  specify  date  from  which  interest  computed ISOS 

to  specify  docketing  of  transcript  when  issued  on  tran- 
script filed 13f^ 

separate  where  separate   sums  recovered 1?74 

of  course  within  five  years   187? 

after  death  of  judgment  creditor 1.770 

how  issued  after  five  years  1877 

motion  for  leave  to  issue  after  five  years 187S 

time  of  stay  not  to  be  included 1382 

not  to  be  stayed  on  appeal  for  more  than  thirty  days 

without  security   1351 

against  surviving  judgment  debtors   13P3 

manner  of  collection,  when  issued  on  judgment  on  sher- 

iff*s  bond 1888 

8.  Return;  satisfaction. 

return  unsatisfied  to  be  entered  on  judgment  docket 1265 

payment  to  be  indorsed  on  execution 1266 

certified  copy  to  be  delivered  on  payment 1266 

entry  of  satisfaction  by,  on  judgment  docket 1264 

return  partly  satisfied  as  payment  on  judgment  affecting 

limitation 876 

limitation  of  action  for  non-payment  of  money  collected 

on 383 

IL  Against  paoPERTv  and  keprbsentativbs  of  dbcsassd  debtor. 

no  execution  against  decedent,  except,  ete 1379 

issuance  by  leave  against  decedent's  property , . . . .  1380 

notice  of  motion  for  leave  to  issue 1381 

petition  to  surrogate  for  leave 1381 

against  property  in  hands  of  executor,  trustee,  etc 1871 

may  be  issued  against  all  of  executors,  etc.,  as  if  all  had  ap- 
peared   1817 

against  executor,  etc.,  to  issue  only  on  leave 1825 

on  judgment  on  counterclaim  against  executor,  etc 506 

application  for  leave  to  issue  against  executor,  etc 1826 

separate  executions  on   judgment  against  executor,  etc.,   per- 
sonally and  in  representative  capacity 1816 

security  on  leave  to  issue  execution  on  judgment  for  legacy    ^^ 

or  distributive  share 1827 

executor,  etc..   may  issue   on   judgment  recovered   by  prede- 
cessor in  office 1829 

against  infant  heir,   etc.,   in   creditor's  action   suspended  for 

one  year 1868 

sheriflTs  fee  may  be  taxed  against  each  defendant  in  creditor's 
action 1889 

m.  For  possession  of  real  property. 

to  what  counties  issued   1866 

requisites ^ 1878 

may  require  collection  of  money  recovered  by  same  jndgment.  1878 
order  granting  leave  to  iasue  after  death  of  defendant. ......  1876 
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IV.  For  dzlzvesy  op  chattil. 

on  judgment  in  replevUi 1111 

power  to  take  chattel  under  execution  in  replerki 1TB 

may  require  collection  of  money  recovered  by  same  judgmitnt.  ISiS 

requisites  of US 

to  what  counties  issued 196 

return  unsatisfied  necessary  to  action  on  undertaking   in   re^ 

plevin 1714 

return  as  evidence  of  breach  of  undertaking  in  replevin.. _..♦  17M 
on  judgment  in  justice's  court  1378,  1731»  20(31,  9Q8S 

V.   AOAXHST   PROPBBTY. 

to  what  counties  issued IM 

requisites 139 

when  attachment  has  been  levied 13i9 

not  allowed  while  debtor  in  custody  under  execution  in  same 

action 14n 

simultaneously  against  property  and  person 1400 

may  issue  after  escape  of  debtor 148S 

when   debtor   dies  in   custody    1498 

after  discharge  from  custody  bv  creditor 1494 

new  execution  after  death  or  release  of  debtor  not  to  be  leried 

or  realty  sold   14SB 

property  seized  in,  cannot  be  recovered  in  replevin 1600 

VI.   EXBMPT    PROPBITT. 

special  exemptions  not  affected  by  code 199 

when  no  exemption  allowed  on  judgment  for  wages..  -.  8181,  8167 


of  householder  enumerated  1380 

working  tools  and  team  of  householder 1391 

professional    instruments,    furniture    and    library    of    house- 
holder   1381 

woman  has  same  exemption  as  householder 1382 

military  pay,  pensions,  rewards,  arms,  etc 1396 

damages  for  taking  exempt  property 1384 

burying  ground 1385 

designation  of 1386 

homestead  of  householder   1397 

designation  of 1388 

of  married  woman 1399 

continuance  after  owner's  death  1400 

not  affected  by  temporary  suspension  of  residence 1401 

lien  attaches  to  surplus  value  over  $1,000 140S 

creditor's  action  to  reach  surplus  value 1408 

marshalling  proceeds  of  property  partly  exempt 1406 

money    representing    exempt    portion    of    property    told    also 

exemot 1408 

cancellation  of  exemption  of  real  property 1404 

waiver  of  exemption  void    1404 

cannot  be  reached  by  judgment  creditor's  action.. 18T0 

by  supplementary  proceeding  246S 

on  execution  issued  by  justice  of^peace 3(^2^ 

exemption   of   exhibits   at  exhibitions 1404a 

\ril.    Levy    ON    PERSONAL    PROPERTY. 

on   current    money 1410 

on  bank   bills    1411 

on  government,   state  and  corporate  bonds k...^  1411 

interest  of  pleagor  may  be  sold 1412 

under   warrant   to  collect   fine 22!H) 

when    superseded    pending  appeal 1 31 1 

sheriff's    fees    3307 

aheriff  to  collect  fees  by  virtue  of  execution 3:i09 
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1.  Int€r0St  in  partnership, 

application  for  relcMe  of  partacnhip  propcvty. .  •  •  • lUt 

ondertaldng  for  release  688,  696,  1414 

on  interest  of  partner  previously  attached 1411 

tmdcrtaking   to    release   partnership    property   inures    to 

other  creditors. • 1416 

sale  of  partner's  interest 1417 

rights  oi  purchaser  • 1417 

SL  Lien  on  personal  property, 

personal  property  bound  by  execution 1406 

order  of  preference  among  executions 1406 

when  property  attached   1407 

preference   when  execution   issued   out  of  court  not  of 

record  1406 

bona  fide  purchasers  before  levy  not  affected 1400 

8.  Claims  of  third  parties. 

trial  of  claim    1418 

affidavit  of  claimant fiS 

manner  of  trial ^06 

expenses  of  trial 109 

fero^s  to  find  value  of  property 1419 
nding  by   creditor  on  cfaim '. 1419 

claimant's  right  not  affected  by  inquisition 1420 

sheriff's  fees  for  notifying  jury 8807 

4b  Action  against  sheriff;  substitution  of  indemnitors', 

substitution  of  indemnitors  as  defendants 1421 

notice  of  application  for  substitution 1422 

consent  to  substitution   1422 

terms  on  substitution  1428 

severance    and    substitution   when    indemnity    relates    to 

part  onlv 1424 

relief  to  sheriff  when  joined  as  defendant  with  indemni- 
tors   1425 

effect  of  order  substituting  indemnitors 1426 

notice  of  action  to  indemnitors 1427 

action  by  sheriff  against  indemnitors 1427 

VIII.    LXVT   ON    RIAL    PEOFERTY. 

after  ten  years 1282 

notice  to  be  recorded  and  indexed 1282 

includes  unexpired  leasehold  terms  of  five  years 1480 

{property  held  in  trust 1481 
ndorsement  of  direction  prohibiting  levy  on  property  mort- 
gaged to  secured  debt ..•••..  1488 

•  IX.  Sals. 

1.  In  general. 

when  and  how  conducted ••..•.. 1884 

order  of  sale  of  attached  property 708 

penalty  for  removing  or  defacing  notice  of  sale 1886 

title  of  purchaser  not  affected  by  omission  of  notloe 1886 

sheriff,  etc.,  not  to  purchase  at  sale 1887 

• 

%  Of  personal  property. 

of  perishable  property  in  N.  Y.  city  court 8178 

conduct  of  sale   1428 

maULt  of  sale  1429 

perishable   property,    how   sold • 1429 

t^e  of  partner's  inte- <:t 1417 
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IX.  Sais -^  Continued. 

8.  Of  teal  property. 

equity  not  to  be  Bold  on  exeeutUm  for  mortgife  ddit.  14Sa^  140 

notice  of  sale • 14M 

description  of  property  in  notice  of  sale 14Si,  14SS 

not  affected  because  only  part  of  property  advertised    is 

sold 1435 

penalty  and  damages  against  sheriff  for  irregularity 1436 

manner  of  conducting  sale ■ 1431 

owner  or  redemptioner  may  require  sale  of  separate  parceL  1437 

"distinct  parcel"  defined 3313 

duplicate  certiftcates  of  sale  ••   14^ 

certificate  of  sale  to  be  recorded ., 1439 

judgment  annulling  conditional  on  repayment  of  price. . .    1440 

rights  of  possessor  after  sale  and  before  deed. 1441 

proof  of  lost  execution  or  writ  under  which  sherifTs  sale 

of   real   property   was   made 061e 

4.   Wane. 

order  restraining  waste  during  period  of  redemption ....  1  •  42 

motion  to  punish   for  contempt \-lA^ 

commitment     for    contempt 1444 

discharge    on   undertaking. 1445 

X.    RlDBlimOlf    OF    REAL    PROPERTY. 

time  for 144$ 

terms  of 144t 

who  may  redeem 1447 

avoids  sale.  . 14IS 

by  creditor 1449 

time  for 1449 

terms  of.  ^ 1450 

by  another  creditor  from  redeeming  creditor 1451 

terms  of.  . 1451 

when  second  redeeming  creditor  has  prior  lien 1452 

subsequent  redemptions  by  other  creditors 1453 

by  creditor  after  fifteen  months I454 

by  original  purchaser  who  is  also  creditor 1456 

by  creditor  directinf?  sale  under  another  judgment 1457 

by  person  entitled  to  redeem  part 1458 

by  owners  of  undivided  shares 1459 

by  lienors  on  undivided  shares 14fi0 

right  of,  not  afTcctcd  by  agreement  with  purchaser,  etc 1461 

when  to  be  made  at  sheriff's  office 1455 

to  whom  made  when  sheriff  dead  or  out  of  office. 1455 

to  whom  pa3rment  to  be  made 14^ 

pajrment  may  be  made  to  sheriff,  etc.,  who  made  sale 1476 

when  sale  made  by  person  designated  by  order  of  court 1477 

certificate  of  satisfaction  by  redeeming  creditor 1463 

evidence  of  right  of  redeeming  creditor 1464 

of  redeeming  mortgagee   1465' 

of  executor  or  administrator  to  redeem..... 14^ 

certificate  of  satisfaction,  etc.,  open  to  inspection 1467 

sheriff  to  file  certificate  of  satisfaction,  etc 1467 

when  redemption  takes  effect 146S 

title  of  purchaser  vested  in  redeeming  creditor 1468 

certificate  of.  to  be  delivered 14«Q 

effect  of  recording  certificate  of  redemption 14T0 

8 

XI.  Sherifp*s  deed;  title  op  purchaser. 

under-sheriff  or  successor  to  act  when  sheriff  dies,  etc 1475 

title  ^  divested   only  by  deed 1440 

sheriff's  deed  to  state  name  of  person  whose  interest  is  sold..  1244 

relates  back  to  time  of  sale , ,  1449 
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XL  Sumirw*z  deko;  titlb  of  vuscbasbi  —  Contlntt«di 

sheriff's  deed  on  expiration  of  redemption*. •.••••« ■••••«.•••  t4ltt 

when  presumptiT  e  evidence  of  fact , 1471 

grantee.  .  .■   1472 

to  executoi  or  administrator  of  person  erttitled 1473 

aisigrnment  of  right  to  be  acknowledged  and  filed 1474 

restitution  when  property  sold , 1823 

not  to  affect  title  to  property  sold ; 445.  1323 

recovery  of  price  on  eviction  of  purchaser 1479 

judgment  continues  in  force  after  eviction  of  purchaser 1480 

action  for  waste  by  grantee  of  sheriff 1654 

Summary  proceedings  to  recover  possession. 

against  person  holding  over. 2282 

notice  to  quit  required 2236 

Stay  of  warrant  to  dispossess 2254 

XIT.   CONTfttBVTZON   BETWEEN  DEFENDANTS. 

when  judgment  collected  by  sale  of  realty  o£  one 1481 

when  part  owner  redeems 1482 

order  of  contribution .^ • 1488 

enforcing  contribution  ^by  original  judgment • 1484 

preserving  lien  of  original  judgment  for  purpose  of  contribu- 
tion   1485 

entry  on  docket  to  preserve  lien •• 1486 

XIII.  Against  the  pesson. 

from  justices*  courts,  sec  infra,  XIV,  From  JusHeesf  courts. 

L  When  to  issue. 

arrest  under  warrant  to  collect  fine 2296 

on  judgment  for  working  woman  in  N.  Y.  city  court. . . .  3167 

in  what  cases  issued 1487 

against  woman 1488 

on  judgment  of  justice's  court 3018 

for  money 8026 

execution  against  property  a  condition  precedent 1480 

not  allowed  simultaneously  against  property  and  person . .  1490 
not  allowed  while  debtor  in  custody  under  another  execu- 
tion in  same  action 1491 

new  execution  after  escape  1492 

against  escaped  sick  prisoner 127 

death  while  in  custody 1493 

creditor  may  discharjrc  debtor  after  thirty  days 1494 

not  to  issue  after  discharge  of  debtor  by  creditor 1494 

new  execution  not  to  be  levied  against  realty  sold 149S 

2.  Issuance;  custody  and  detention. 

requisites   1372ft 

to  recite  issue  and  return  of  execution  against  property.  1872 

to   what   counties    issued    '. .  1365 

return  on.  to  charge  bail 597 

duty  of  sheriff  on  execution  to  charge  bail 598 

custody  of  debtor 110 

on   justice's  judgment  for  penalty  or  forfeiture.  ..•  3032 

term  of  imprisonment  limited Ill 

support  of  prisoners    112 

when  prisoner  entitled  to  jail  liberties 149 

deposit  of  money  in  lieu  of  bail 582 

attachment  for  contempt  not  to  issue  against  prisoner. . .  2278 
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XIII.  Against  thb  ratsoN  —  Continued. 

S.  Isiuaneg;  cuttody  and  detenUon  -»  Con^nucd. 

habeas  corpus  to  produce  prisoner  to  answer  for  coateaapt.  2fi 

prisoner  produced  to  be  remanded 

may  be  committed  for  civil  contempt  on  discharge 

tTOVi  custody 

babeas  corpus  to  produce  debtor  on  proceeding  to  dis- 
cover death  of  life  tenant 


8l  Dischorge  from  imprisonment, 

from  atrest  for  delay  in  issuing STT 

release  of  insolvent  debtor  ui>on  his  discharge 21S^ 

how  validity  of  discharge  of  insolvent  debtor  tested 21S 

validity  of  discharge  of  insolvent  debtor  may  be  attacked 
on  motion  to  vacate  -."**. 2187 

Sower  of  N.  Y.  city  court  to  relieve  from  imprisonment.    3163 
ebtor  to  United  States  not  to  be  discharged 2218 

to  state  for  taxes  or  public  moneys  not  to  be  dis- 
charged    221S 

notice  by  creditor  to  debtor  to  apply  for  discharge. 2216 

failure  to  apply  after  notice  by  creditor  bars  future  ap- 
plication    2217 

what  debtors  may  appl^  for  discharge 2200 

to  what  court  application  made 2201 

when  debtor  may  apply 22012 

application  to  be  by  petition 220L. 

contents  of  petition   ».... 2208 

schedule  of  debtor's  property 22CQ 

affidavit  of  petitioner   . '. 22(H 

correction  of  schedule 220S 

notice  to  execution  creditors 22K 

mode  of  service  of  notice 2206 

publication  in  lieu  of  prescribed  service 2206 

notice  to  attorney-general  when  state  is  creditor 22fft 

order  for  hearing 2208 

hearing  to  be  summary 22ns 

order  that  debtor  execute  assignment 220A 

adjournment  of  hearing 2209 

proceedings  on  adjourned  day    2210 

assignment  to  be  acknowledged  and  recorded 2211 

title  vested  in  trustee  by  assignment 2211 

when  discharge  from  imprisonment  granted 2212 

petitioner's  property  still  liable 99t* 

not  subject  to  new  imprisonment  on  same  judgment 2213 

new  execution  against  person  on  conviction  of  perjury.  . .   2214 

powers  and  duties  of  trustee 221K 

distribution  by  trustee 2215 

discharge  not  to  a6fect  justice's  judgment 3087 

XIV.  From  justices'  courts. 

1.  Issuance;  requisites,  etc. 

may^  be  issued  after  discharge  from  imprisonment S087 

on  judgment 9017 

for  money 3006 

against  joint  debtors 3090 

on  summons  not  personally  served 2918 

for  delivery  of  chattel 3038 

docketed  with  county  clerk 9043 

lor  fine  against  delinquent  witness 2977 

exempt  property.  .^ 3028 

when  justice  may  issue ?trt24 

general  requisites 30^ 

renewal  of  execution   ••.....•• 9087 

indorsement  of  levy 
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XIV.  Fmo  €  JUSTICES*  Courts  —  Continued. 

X.  t  isuance;  requisites,  etc. —  Continued. 

mode   of  levy 

notice  of  sale 9029 

mode  of  sale   3080 

return  by  constable   3081 

constable  not  to  act  undei\  after  return  day  3040 

constable  must  complete  after  term  expires 3042 

action    against    constable   for   money   collected 3041 

for  failure  to  return   3030 

%  Against  person, 

on  judgment   for  money    3026 

arrest  and  imprisonment  under   8032 

limit  of  imprisonment  3033 

ayffidavit   of  head  of    family;    discharge 3034 

penalty  for  wrongful  refusal  to  discharge   3035 

affidavit  a  defence  to  action  for  escape 3036 

discharge  not  to  affect  judgment  8087 

XV.   VmOU    LOCAL   COURTS. 

on  judgments  of  Albany  city  court   8325 

of  Troy  justice's  court 3225 

Dm««vtor«  and  Admlnlatratora. 

See,  also,  "  Dscbdbmts'  Estates;  "  **  Letters  or  Aomxnis> 
tration;"  "Letters  Testamentary;"  "Surrogates' 
Courts;  "  "  Wills." 

{provisions  applicable  although  letters  issued  before  enactment..  2610 
lability  of  persons  acting  without  authority 2706 

jurisdiction  of  surrogate  over 2472 

''next  of  kin"  defined 1870,  1906 

1.  Appoimtmknt;  qualification.     Fee,  also,  "Letters  of  Admin* 
istration;  "  "  Letters  Testamentary." 

persons  incompetent  to  serve  as  executors 2ri2 

letters  may  be  refused  for  inability  to  read  and  write  English.  261?. 

to  be  cited  on  probate  of  will 2615 

fssuing  letters  to  executors  named  upon  contingency 2636 

supplementary  letters  testamentary  may  issue  on  removal  of 

disability 2618 

renunciation  by  executor   2Si^ 

retraction  of  renunciation 2630 

aalection  of  executor  under  power ^ .  2640 

objection  to  persons  selected  as  executors  under  power 2641 

exclusion  of  executor  failing  to  qualify  or  renounce 2642 

order  of  preference  among  persons  entitled  to  administration.  2660 

executor,  etc.,  of  sole  legatee  entitled  to  administration 2660 

appointment   of  administrator  on  application   of  party  to  ac- 
tion against  intestate 2660 

of  successor  on  revocation  of  letters 2605 

of  temporary  administrator  not  stayed  by  appeal 2588 

successor  to  sole  executor  to  be  appointed '. .  2688 

Sttrviving  or  remaining  executors,  etc.,  to  act 2682 

appointment  of  receiver  as  successor  to  sole  executor  pending 
action  for  partition  or  distribution  or  to  construe  or  es* 
Ublish  wiU 1868 

n.  Bonds;  liability  thereon. 

deposit  of  securities  to  reduce  penalty 2086 

application  for  order  for  new  bond  or  new  sureties 2587 

order  requiring  new  bond   2588 

application  of  sureties  to  be  relieved  from  bond fflJS,  2600 
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II.  Bonds;  liability  trxkbon  —  Continued. 

release  of  old  sureties  on  giving  new  bond itfit 

revocation  of  letters  for  failure  to  give  new  bond. .   812.  25^.  Vffl 

sureties  liable  for  money  received  by,  in  another  capacity . . .  25W 

when  bond  may  be  prosecuted  SSSC 

successor  may  sue  on  official  bond  on  revocation  of  letters.  ..  3fln« 

action  on  official  bond  when  no  successor  is  appointed 2004 

premium  of  surety  company's  bond  allowed  as  part  of  com- 
pensation   , , 3336 

III.  iUvOCATION   or  LKTTSRS;   RV8I6NATXON. 

may  apply  for  revocation  of  letters  and  settlement  of  accounts.  269 

effect  of  revocation  of  letters  on  acts  of 2603 

powers  cease  on  revocation  of  letters 2S03 

revocation  for  failure  to  give  new  bond 2506 

appointment  of  successo-  on  revocation 20^ 

resignation  when  also  testamentary  trustee 2S19 

removal  when  also  testamentary  trustee 1SS\9 

suspension  not  stayed  by  appeal 1Sff5 

decree  revoking  letters  not  stayed  by  appeal 2SR3 

restitution  on  revocation  because  supposed  decedent  living       2604 
on  revocation  of  administration  upon  discovery  of  will.  26(M 

IV.  GSNBRAL   POWERS   AND  DUTXB8. 

powers  of  executors  before  issuing  of  letters 261? 

executors  not  named  in  letters  not  to  act 2813 

directions  as  to  custody  of  property  on  disagreement 20OS 

may  consent  to  discharge  oi  insolvent  debtor  by  leave  of  sur- 
rogate    2155 

must  record  will  in  each  county  where  realty  situated 2^33 

executors  qualifying  may  exercise  power  of  sale,^  etc 2642 

evidence  of  right  to  redeem  realt]^  sold  on  execution 1-466 

rights,  powers  and  duties  of  administrators  c.  t.  a. 2613 

powers,  of  temporary  administrator  over  real  property 2675 

title  under  sheriff's  deed  on  execution  is  in  trust  for  heirs  or 

devisees. ^ 147S 

may  maintain  action  against  infant  or  incompetent  for  con* 

veyance  of  property  sold  by  decedent 

to  suspend  proceedings  on  application  to  revoke  probate 

powers  pending  appeal  from  decree  probating  or  granting  let- 
ters  2582 

V.  Property  and  assets. 

liabilitv  of  persons  acting  without  authority 2706 

what  aeemed  assets   2712 

debt  not  discharged  by  naming  debtor  as  executor 2714 

discharge  or   bequest  of   demand  against  executor  not  Tnlid 

against  creditors 2714 

apportionment  of  rents,  annuities  and  dividends 2720 

sale  of  personal  property 2717 

of  uncollectible  demands  and  assets 2719 

decree  directing  payment  is  evidence  of  assets , 25^ 

judgment  against,  not  evidence  of  asset  A 1824 

VI.  Inventory  and  appraisal. 

one  neglecting  to  return  inventory  excluded  from  admiaittra- 

tion 2715 

inventory 2711 

contents  of  inventory   2714 

appointment  of  appraisers   2711 

appraisal 2711 

return  of  inventory 2715 

compelling  return 2716 

attachment  for  disobeying  order  to  return 2716 

supplemental  inventory  of  subsequently  discovered  propcftv. .  2714 

when  inventory  may  be  contradicted lSh2,  1834 

liability  for  uncollected  demands  included  in  inventory.  18SS,*  1881 
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VII.  PSOCXEDIMGS  TO  DISCOVER  PKOPEKTY. 

petition  and  affidavit 2707 

citation 2707 

order  reouiring  attendance  . 270S 

service  oi  citation  and  order. 2708 

examination 2709 

personal  transactions  with  decedent • 2709 

punishment  for  refusal  to  answer  2700 

dismissal  on  verified  answer  claiming  title 2709 

decree  to  deliver  property  2710 

termination  of  proceeding  on  controversy  as  to  facts 2710 

VTII.  SALB  or  REAL  PROPERTY  TO  PAY  DBCEDENX'S  DtBTS.   See  "  SaLS 

OF  Real  Property." 

not  to  purchase  real  property  sold  to  pay  decedent's  debts 2774 

allowance  to,  on  sale 2668,  2964 

IX.  Actions. 

1.  By  and  against  decedent. 

extension  of  time  to  move  to  set  aside  judgment  against 

decedent 786 

to  appeal  from  judgment  against  decedent 786 

no  execution  against  decedent,  except,  etc. 1870 

issuing  execution  on  judgment  in  favor  of  decedent 1876 

2.  Limitation  of  actions. 

on  rejected  claim  barred  in  six  months. 1822 

against  executor,  etc.,  of  person  who  dies  within  state.. . .  403 

where  deceased  a  non-resident   S91 

actions  against,  to  recover  chattel 888 

by  next  of  kin,  etc.,  to  recover  property  of  decedent 892 

period  occupied  b^  suit  to  recover  property  of  decedent 

excepted  from  limitation 403 

may  begin  action  within  one  year  from  death  of  creditor.  402 
computation  of  period  in  actions  by,  to  recover  personal 

property 892 

tk  Jurisdiction. 

jurisdiction  of  justices'  courts  over  actions  fay. 2865 

rejected  claims  under  $60  excluded  from  jurisdiction  of 

justice's  court ' 2863 

Yonkers  city  court  has  no  jurisdiction  over  action  against.  3204 

4.  IV hen  maintainable  by  or  against. 

foreign  executors    or   administrators 1836a 

judgment  against  heir  or  devisee  bars  action  against  exec- 
utor,   etc    1821 

action  for  legacy  or  distributive  share 1819 

bond  of  guardian  ad  litem  of  infant  suing  for  legacy  or 

distributive  share 1820 

prosecuting    action    against    removed    executor,    etc.,    to 

charge  him  personally 1880 

action  by,  for  negligently  causing  death  of  decedent.  1902-1906 
not  to  be  arrested  when  sued  in  representative  capacity. .     666 

when  necessary  parties  in  partition. 1688 

direction  for  sale  free  from  lien  of  debts  of  decedent. . . .  1688 

payment  into  court  on  sale  free  from  debtt 1688 

withdrawal  of  shares  of  proceeds 1688 
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IX.  Actions  —  Continued. 

6^  Pleading;  parties. 

to  be  brought  in  representative  capacity 1S14 

may  sue  without  joining  beneficiary 4# 

two  or  more  representing  same  decedent  considered  as  one 

person 1817 

executors  who  have  not  qualified  not  necessary  parties. . .   ISIS 

first  served  or  appearing  to  answer  complaint TS17 

separate  answers  not  allowed  except  by  direction  of  court.  1S17 

counterclaim  in  action  against   SSOS 

counterclaim  on  decedent's  debt  in  action  by 509 

in  city  court  of  New  York 3174 

lack  of  assets  not  to  be  pleaded 1834 

in  action  by  or  against,  in  justice's  court 2!MS 

joinder  of  personal  and  representative  causes 181S 

not  personally  liable  for  debt  by  reason  of  false  allesra- 

tion  in  pleading   18S1 

7.  Abatement  and  revivai, 

actions  not  to  abate 1828 

on  death,  action  majr  be  continued  against  successor. .    . .  182S 
successor  on  revocation  may  continue  actions  and  special 

proceedings 2606 

8L  Trial;  judgment. 

preference  of  actions  by  or  against TBI 

party  cannot  testify  to  personal  transaction  with  decedent.     829 

judgment  may  be  entered   against  all  as  if  all  had   ap- 
peared     1817 

not  evidence  of  assets 1824 

after  removal  does  not  bind  estate  or  successor...    1830 

realty  not  Lound  by  judgment  against  executor,  etc.,  un- 
less expressly  charged 1823 

judgment  against,  to  state  whether  awarded  personally  or 
in  representative  capacity   1815 

separate  dockets  and   executions  on   personal  and  repre^ 
sentative  judgment .^ 1816 

when   judgment   not    stating   representative    capacity    en- 
forceable against  decedenPs  property 1S14 

Aspensing  with  or  limiting  security  on  appeal 1312 

9.  Executions. 

successor  may  issue  execution  on  judgment  recovered  by 

predecessor 1829 

on  judgment  on  counterclaim  against 506 

agamst  property  in  hands  of 1371 

against  executor,  etc.,  to  issue  only  on  leave If^ 

application  for  and  order  granting  leave 1S26 

security  on  leave  to  issue  on  judgment  for  legacy  or  dis- 
tributive share 1827 

IOl  Costs. 

liability  for  costs 1836 

judgment  for  costs  against 1835 

costs  against,  payable  from  estate 3246 

when  personally  liable  for  costs 8246 

security   for  costs  discretionary 3271 

action   against   beneficiaries    for  costs   and    expenses    in- 

enrred 1816 
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X.  Adjustment  and  payment  or  ciJkiMS. 

advertisement  for  cUims 2718 

citation  to  claimants  to  present  claims 2718a 

liability  for  claims  not  presented  pursuant  to  advertisement . .  2718 

proof  of  claims    2718 

reference  of  disputed  claim 2718 

procedure  on  reference 2718 

powers  and  compensation  of  referee 2718 

judgment   on   reference    - 2718 

costs  of  reference    2718 

compromising  or  compounding  claims 2719 

action  against  executor,  etc.,  does  not  entitle  claim  to  prefer- 
ence    2710 

executor,  etc.,  may  prove  claim  against  decedent  on  account- 
ing     2731 

statute  of  limitations  suspended  on  claim  by  executor,   etc., 

against  decedent   2731 

order  of  preference  in  payment  of  debts 2719 

funeral  expenses  preferred  over  all  other  claims 2729 

proceeding  to  compel  payment  2729 

payable  from  damages  for  death   1903 

rents  may  be  preferred  to  benefit  estate 2719 

petition  to  compel  payment  of  debts 2722 

citation  on  petition 2722 

when  petition  to  be  dismissed 2722 

XL  AccotTHTs;  compbnsatiov. 

''  intermediate  account "  defined 2514 

"judicial  settlement"  defined 2514 

by  executor,  etc,  of  deceased  executor,  etc 2006 

revival  and  continuance  on  death  of  accounting  party 2606 

intermediate  accounting 2726 

when  judicial  settlement  may  be  required 2726 

settlement   of    account    of    temporary   administrator   may    be 

compelled  at  any  time 2726 

who  may  petition  for  compulsory  accounting 2727 

citation  on  petition  for  same 2727 

order  to  account  2727 

attachment  for  disobedience  to  order 2T2T 

revocation  of  letters  for  failure  to  account 2727 

supplementary  citation  on  compulsory  accounting 2727 

consolidation  of  voluntary  and  compulsory  accountings 2727 

Toluntary  on  petition  of  exeaitor,  etc 2728 

citation  on  voluntary 2728 

may  apply  for  revocation  and  settlement  of  accounts 2689 

decree  revoking  letters  may  require  accounting 260S 

on  revocation  of  letters,  successor  may  compel  predecessor  to 

account 2605 

not  liable  for  loss  by  decrease  of  estate 2729 

not  to  make  profit  by  increase  of  estate 2729 

Increase  and  decrease  to  be  accounted  for 2729 

affidavit  to  account;  vouchers 2729 

examination   of  accounting  party 2729 

executor,  etc.,  ma^  prove  claim  against  decedent 2731 

statute  of  limitations  suspended  on  claim  by  exeeutor,  etc., 

against  decedent. 2731 

reference  of  accounts €646 

relief  on  accounting  for  neglect  to  set  apart  exempt  propivty.  2724 

effect  of  judicial  settlement 2742 

decree  settling  account  to  contain  summary 2561 

decree  for  pajrment  and  distribution 274S 

additional  allowance  for  costs  on  settling  account 2562 

CDBmissions  of  executor  or  administrator  to  be  allowed 27S0 

not  allowed  when  will  provides  compensation 2780 

amount t790 

Indnde  cost  of  bond ••••• 

124. 
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ICxeciitors  and  AdmtimimtwmUMrm  «>^  CoAttmrned* 

XII.  Payment  op  legacies;  distribution 

exemption  for  widow  and  children 2711 

proceedings  for  nep^lect  to  set  apart  exempt  proper^ ........  KM 

abatement  of  legacies  for  insufficiency  of  assets 2T2I 

nrhen  legacies  payable 27S. 

advancements  to  be  included  in  distribution « 2733 

what  deemed  an  advancement 27S3 

order  of  distribt^tion   ^<d 

when  next  of  km  of  deceased  husband  or  wife  deemed  mhto 

next  of  kin  of  decedent 2?3S 

representation  among  collaterals 2733 

distribution  of  estates  of  married  women 2734 

delivery  of  property  in  lieu  of  money .'*•*: ^^ 

retention  of  money  for  claims  not  due  or  in  litigation 27^ 

{>aymcnt  of  legacy  or  share  of  infant 27^ 
egacy   or   share  of    unknown   person   to    be   paid    into    stmte 

treasury 2747 

trial  of  claim  to  share  of  unknown  person 2747 

payment  to  county  treasurer  after  two  ^ears 274$ 

decree  for  payment  of  legacy,  etc.,  on  giving  security 270 

petition  to  compel  payment  of  debts  and  legacies 2722 

citation  on  petition  to  compel  payment. 2722 

when  petition  to  be  dismissed 272:2 

action  for  legacy  or  distributive  share 1839 

bond  of  guardian  ad  litem  of  infant  suing  for  legacy  or  dis- 

trf butive  share 

ccu-ity  on  leave  to  issue  execution  on  judgment  for  \egmcy 
or  distributive  share  •• • UK 

Bzemplfncatlon. 

See  "  Evidence/'  VIII.  X;  "  Recowml" 

■Sz«mptioit«. 

from  jury  service,  see  "  JuiY  and  Jurors." 

from  arrest,  see  "Arrest." 

pioperty  exempt  from  execution,  see  "  ExECUrioif,  VI."        ___ 

of   earnings  of  debtor    18F9L 

of  trust  fund 

CBtmpt  property  not  reached  by  supplementary  proceedings 

not  reached  by  creditor's  action 1871 

for  widow  and  children  t.  f  decedent 2T13 

proceedings  for  neglect  of  executor,  etc.,  to  set  apart  cacemp^ 
property 271i 

BxpreM  Compai&lea. 

residence  for  purpose  of  jurisdiction  of  justice's  court. . . 
service  of  summons  from  justice's  court  on. . • .  •  • ««« 

Kxtenaloii  of  Time* 

See  "  TiMR." 

Bxtortlon. 

taking  fees  not  prescribed  by  law  prohibited... •••• •< 

for  services  not  rendered  prohibited •< 

treble  damages  for  illegally  taking  fees....... •••••< 

Bxtra  Allcvrance. 

See  "  CotTfc" 

F. 
Vaeton. 

order  of  arrest  in  action  for  funds  or  property  nlwppIM, 
in  justice's  court   

Fttlno  Imprf>oiiineii<. 

included   in   term   "personal   injury" •.•••••••••••! 

limitation  of  actions   • • •     ll4 

iurisdiction  of  N.  Y.  city  court  over  action    for,  oa  Tttsob tit 


INDEX. 

False  ImprlBonment  —  Continued. 

on  high  seas,  action  in  N.  Y.  city  court  for 5177-8187 

excepted  from  jurisdiction  of  justice's  court  2863 

of  Albany   city   court    322;{ 

of  Troy  justice's  court  S22;i 

coats  when  recovery  is  less  than  $90 5228 

Fal«e  RepreMentatlona. 

as  ground  for  attachment 636,    637 

Federal    Courts. 

detention  and  custody  of  prisoners  under  federal  process. .   133,     134 

certified  copies  of  records  admissible  in  evidence   943 

prisoners  detained  by  mandate  of,  not  entitled  to  habeas  corpus, 
etc 2016 

Federal  OAcea  and  OAcers. 

certified  copies  of  documents  on  file  in,  admissible  In  evideace..  944 

certificate  of  director  of  census  to  po.iulation  admissible 944 

certified  record  of  weather  bureau  observations  admissible......  944 

records  or  certified  copies  of  transfers  of  vessels  admiMtbla. . . .  945 

Fees. 

provisions  ai>ply  to  civil  cases  only. 3882 

special   provisions   not   affected 3880 

change  not  to  apply  to  uncompleted  services 8881 

in  proceedings  to  enforce  liens  on  vessels. ., 8489 

for  oaths  and  acknowledgments 8296 

for  administering  official  oaths 8289 

officer  may  charge  fee  paid  for  oath,  postage,  etc 8291 

of  printerv • 8817 

I.  Prohibitions  against  taking. 

judges  not  to  take  fees  for  advice Bl 

officers  of  N.  Y.  city  court  not  to  receive  for  their  own  uae. .     886 

taking  fees  not  prescribed  bv  law  prohibited 8280 

taking  for  services  not  rendered,  prohibited •••• 8381 

treble  damages  for  illegally  taking 8282 

n.  LtABxuTY  vok;  payment. 

to  be  taxed  on  demand • •.••••••«. ••.  8287 

to  be  paid  before  papers  transmitted 8292 

comptroller  to  audit  when  payable  by  state 8295 

searches  for  state  ofiicers  to  be  gratuitous 8200 

prisoner  ordered  discharsed  not  to  be  detained  for 2212 

poor  person  not  liable  tor • 461*    465 

in.  Of  clerks;  registers  and  btbnografbiri. 

of  clerk  of  court  of  appeals 8800 

of  county  clerks   generally 8304 

in  New  York  and  Kings  counties 3305 

for     entries     of     moneys     deposited     with     county 

treasurer •   3306a 

of  clerks   o£^  court ?§J!? 

in  civil  actions €*301 

on   natural  ization • 3303 

of  clerk  of  N.  Y.  city  court 3^?J» 

of  register •  • ; • 5"  o^ 

of  county  treasurer,  etc.,  on  money  paid  into  court 3.321 

of  Stenographers "^o-^ 

for  copies  of  notes 2.">1 

how  paid ••*...  85-88 
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Fees  —  Clontlmved* 

IV.  Of  sHnarvs;  coionbls;  coNSTAiLts,  stc 

of  sbertiF  and  officers  for  attending  appelate  diTiaion. ••••••     M 

of  constables  and  deputy  sheriffs  for  attending  oonrt.  •••••-.  3811 

of  sheriffs •••••••. fl**^  BjOT 

in  New  York  and  Kings  county. ••••..•  SMS 

in  replerin •••••••  1708 

sheriff  to  collect  by  virtue  of  execution. ...^ •.  ^ S30i 

of  coroners  . •••...•  SSli 

of  marshal  executing  mandate  of  N.  Y.  dty  court ••••••     339 

payment  of  fees  of  officers  on  sale  in  partitioB. ••••••••••.••  URf 

• 

V.  Or  REFxasss;  coMMissioitsms  and  arbitiatobi. 

judge  acting  as  referee  not  to  receive • ••  1084 

of  referee ••••••••••..  3S9I 

failing  to  report  not  entitled  to  fees ••••••..•   1019 

appointed  to  superintend  diacovery ••••••     807 

in  surrogate's  court 2566 

on  sale  of  real  property. 3297 

commissions  on  distribution  of  proceeds  of  real  prop- 
erty    

of  commissioners  in  partition  or  dower 

in  partition,  to  be  taxed 

to  admeasure  dower,  to  be  taxed •   1<KU 

in  condemnation .••••••••••••••••••..•• 

of  surveyors  in  partition  or  dower • 

of  arbitrators •••••• • 


VI.  Of  receivers;  executors;  guardians;  trustzss,  ira 

of  executor  or  administrator 2730 

executor,  etc..  only  aUowed  once  on  different  letters g730 

not  allowed  when  will  provides  compensation....^^...  2730 

of  testamentary  trustees   2730,  2810 

of  general  guardian 2730,  2fCiO 

receiver's  commissions 3320 

of  committee  of  incompetent • SaW 

cost  of  bond  of  receiver,  guardian*  trustee,  etc 832C 

Vn.  Or  JVRORS. 

of  trial  Jurors ••••••..•• 8313 

in  special  proceedings • ••••.•••••••  8316 

mileage  of  jurors  •• ••••••••  8314 

per  dxem  allowance  to  grand  and  trial  Jurors. ••• 3314 

extra  pay  on  protracted  trials 'Siilh 

in    justice's    court 83:^6 

presenation  of  claims  by  jurors  and  disposition  of  unclaimed 

fees a»31a 

Vni.    Or    WITNESSES. 

generally • 8318 

on  deposition  to  be  used  in  another  state. ••••••••■•• ^319 

,  party  testifying  i.  it  entitled  to •••••••• ..•.. 

\  attorney  testifying  for  client  not  entitled  to.»«. ••••••  ••••-• 


'  DC.  In  surrogates'  courts. 

no  fees  when  c:<  ite  does  not  exceed  91«000 •• 2501 

of  surrogate ••••.....  2S67 

of  referee • 2566 

of  officers,   witnesses,   etc • 2S0R 

of  appraiser ••••••...•• 2565 

for  copies  of  r  pcrs • ••••••••••••  2667 

X.  In  justices'  courts. 

to  be  paid  before  services  rendered.. •••••••••••••••••••••• 

adverse  party  may  pay  and  tax ••••••••••••••••• 
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Fees  —  Contliived. 

X.  In  jvsTicas'  covkts — Continued. 

of   justice  of  the   peace ', 8322 

on  transfer  of  cause  to  another  justice 8162 

on  sale  of   straying  animal 3092 

of  justice  and  constable  on  attachment  against  witness......  2972 

of    consUble 3323 

constable's  affidavit  upon  claim   for  travel  fees 3324 

person   deputized  to   execute  mandate   not  entitled  to 3156 

of   jurors 3326 

witnesses'    fees 3327 

on  commission  to  take  deposition 3325 

XI.  When  to  be  accounted  for  and  faid  ovee. 

all  sums  received   for  official  services  to  be  included  in  ac- 
count   3286 

by  clerk  of  court  of  appeals 3283 

clerk  of  court  to  account  for  and  pav  over 3283 

salaried  registers  to  account  for  and  pay  over 3285 

salaried  county  clerks  to  account  for  and  pay  over 3285 

surrogate  to  render  account  of 2501 

clerk  of  N.  Y.  city  court  to  account  for  and  pay  over....  831 

FeliTAed  IssiieB. 

abolished 828 

Felony. 

attome^r  disqualified  on  conviction 67 

deposition   ox   person  confined   for 877 

corrupt   omission   of  juror's   name  in  Kings  county.... 1158 

habeas  corpus  to  testify  in  case  of 2011'2014 


• 


See  "Wotcbw." 

FletltlovB. 

bail,  see  "  Bail." 

name,  sec  "  Name;**  "  Unknown  Peesons." 

Fidelity  Companies. 

execution  of  bond  or  undertaking  by 811 

equivalent  to  two  sureties  on  bond  or  undertaking 715,     811 

justification    by 811 

Fidveiaries. 

order  of'  arrest  in  action  for  funds  or  property  misapplied. . . .     549 
in   justice's    court. 2896 

Finofi. 

application  to  fines  against  grand  jurors 8351 

I.  When  to  be  imfosed. 

for  unlawfully  practicing  in  New  York  city 64 

for  permitting   person   to   practice   unlawfully   in   New   York 

city 64 

against  sheriff  for  neglect  to  execute  mandate  in  special  pro* 

ceedings 103 

for    disobeying    peremptory    mandamus    to    public    officer    or 

board 2090 

for  misconduct  of  officer  attending  jury  in  special  proceeding  1196 
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Ftmes  —  Contlniieil. 

I.  When  to  bi  xhpossd  —  Continued. 

for  non-attendance  of  juror 10722.  1109,  119 

in  special  proceeding 1196 

in  justice's  court   S009 

of  talesmen 1174 

In  justices'  conrts. 

against  recalcitrant  witness 2974 

imposition  on  witness   2975 

minute  of  conviction  of  witness 2976 

execution  for,  against  witness 2977 

application  of  fines  against  witnesses 2978 


II.  For  contbmfts. 

for  criminal  contempt 9 

in  justice's  court   2871 

punishment  of  contempt  by 2266 

when  actual  loss  not  sustained 22S4 

as  indemnity  for  damages  to  aggrieved  party 22^ 

corporation  may  be  fined  for  contempt 22S4 

final  order  imposing  for  contempt  punishable  civilly 2281 

III.  RxMISSZOlf. 

power  of  county  court  to  remit 850,  351 

costs  on  remission   352 

notice  of  application   SS2 

county  court  may  remit  fine  imposed  by  justice 353 

IV.  Collection  akd  envorcembnt. 

provisions  not  applicable  where  other  provision  made 2301 

clerk  of  court  to  make  schedule  of  fines  imposed 2293,  2299 

to  issue  warrant  to  sheriff  

to  whom  warrant  issues  when   delinquent  resides  in  another 

county   

levy  of  execution  on  personal  ^roperty^  under  warrant 

arrest  of  delinquent  on  execution  against   person  under  war- 
rant    ■ 

return  of  warrant    2297 

proceedings  to  compel  sheriff  to  return  warrant 2297 

action  against  sheriff  for  failure  to  collect  fine 2298 

issuance  of  new  warrant  on  return  of  first 2298 

what  persons  Included  in  schedule 2290 

action  by  people  against  sheriff  for  omission  of  duty 2300 

V.  Actions  for. 

action  for.  to  be  brought  in  nam^  of  people 1984 

costs  when  recovery^  by  state  is  less  tnan  $50 S228 

jurisdiction   of  justice    2862 

order  of  arrest  in  action  to  recover 549 

in  justice's  court    2886 

against  usurper  of  ofllice  upon  judgment  of  ouster 1£I56 

fine  ai^ainst  usurper  of  office  to  be  docketed 1906 

execution  to  collect,  against  usurper  of  office 1906 

Vlre  Companlea  and  Departments. 

members  exempt  from  jury  duty 1030,  1061,  112T 

yroof  of  exemption    1062,  1128 

Fisheries. 

joinder  of  causes  of  action  for  penalties  undar  fisheries,  game 

and  forest  law   • 484 
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when  deemed  assets  In  hands  of  executors,  cto. •••••••• STU 

0*or^ble  Entry  and  Betalner. 

entnr  by  force  proliibited • •..  2283 

treble  damages 1009 

summary  proceedings  to  dispossess  wrongdoer 2288 

application  to  remove  wrongdoer 2234,  2236 

issues  in  summary  proceedings  to  remove  wrongdoer 224S 

costs 2260 

V*oveclosure. 

I.  Or  MOaTGAGB  or  R£AL  propxrty. 
1.  By  action, 

jurisdiction  of  county  court 340 

infant  may  maintain,  in  his  own  name 1686 

service  of  summons  by  publication 438,    489 

obligor  in  bond  may  be  made  defendant 1627 

when  state  may  be  made  defendant 1627 

summons  to  be  served  on  attorney-general  for  state....  1027 
other  actions  for  mortgage  debt  prohibited  pending  fore* 

closure  .   . . .  .^ 1628 

complaint  to  state  whether  another  action  brought  on  debt.  1629/ 
action  not   to  be  brought  until  return  of  execution  for 

debt 1630 

notice  of  pendency  to  be  filed 1631 

appointment  of  receiver  without  notice 714 

appointment  of  receiver  in  action  on  mortgage  of  corpora- 
tion . •. » tsto 

action   triable  where  property   situated. 982 

final  judgment  to  direct  sale 1626 

to  award  recoverv  of  deficiency 1027 

judgment  to  be  entered  in  county  where  property  situ- 
ated  16^7 

security  to   stay  judgment   pending   appeal    to  court   oif 

appeals 184t 

dismissal  on  payment  of  interest  and   part  of  principal 

due  . : :.......  1684 

stay  after  judgment  on  payment  of  interest  and  instal- 
ments due 16(Kt 

estate  transferred  by   conveyance  upon  sale 163} 

rights  barred  by  conveyance  upon  sale 1631 

surplus    to   be   paid    into   court lOS.'j 

duties  of  officer  making  sale 1633 

sale  of  whole  when  only  part  of  debt  due ItuU 

sale  of  part  only,  when  only  part  of  debt  due 16^ 

officer  making  sale  to  pay  taxes,  etc \*K70 

summary  proceedings  to  recover  possession  of  property. .  2?lt5 
notice  to  quit   required   before  summary  procei^ings   to 

recover  possession 22.-t^ 

'    additional    allowance   to  plaintiff ...  3252-32.V 

when  action  settled  before  judgment 3252,  32!S4 

^    computation   of  additional  allowance r 3202 

2.  By  advertisentenL 

provisions  as  to  mortgages  to  TT.  S.  loan  commissioners 

not  affected 24o9 

provisions  as  to  mortgages  to  state  not  affected 2400 

when  mortgagee  may  be  foreclosed 2387 

filing  of  notice  of  sale .»..  2388 

publication  and  posting  of  notice  of  sale 2388 

notice  of  sale  to  be  served  on  mortgagor  ana  grantees. ,  2388 
on  wives  or  widows  of  mortgagor  and  grantee...   2388 

on    lienors    2388 

on  heirs  of  deceased  owner,  etc 238S 

mode  of  service  of   notice  of  sale 2381) 

county  clerk  to  indorse  and  index  notice  of  sale 2390 

contents    of    notice    of    ^^nlc 2391 
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INDBX. 

V«v*«l4Mi«v«  —  GoBtlniied* 

I.  Of  mortgagb  op  seal  propsstt  *-  Contfnmd. 

S.  By  advertisement '^  Coaiinatdm 

postponement  of  sale ^^ 

advertisement  of  postponed  sale SSS& 

time  and  place  of  sale 2:^9? 

sale  to  be  at  public  auction 2S^ 

separate  sale  of  distinct  parcels 2^R 

mortgs^ee   may    purchase    2^ 

what  rights  cut  off  by  sale 2195 

•ffi^vit    of   sale    2396,  2r»7 

of  publication  and  posting  of  notice 2396,  ISSH 

of    entry    of    notice    of    sale    in    county     clerk's 
office 2396.  2S9T 

of  service  of  notice  of  sale 2396,  2397 

printed  copy  of  notice  of  sale  "^o  be  annexed  to  affidavit.  .  '2SS*'* 

affidavits  may  be  filed  and  recorded 23!^ 

marginal  note  upon  record  of  mortgage 2399 

title  vests  in  purchaser  Y^^hout  deed 24^) 

without  filing   and  recording  affidavit 24t'ri) 

purchaser   may    require    affidavits 24')n 

costs  allowed ' 24«>1 

expenses   allowed  2402 

taxation  of  costs  and  expenses 24<tS 

•urplus  to  be  paid  into  supreme  court 24<V| 

petition  of  claimant  to  surplus 2405 

notice  of  application  for  surplus 2406 

when  and  to  whom  application  to  be  made tt¥^ 

order  for  distribution  of  surplus 24*17 

reference  of  application  for  surplus 24€7 

provisions   as   to  surplus  not  applicable   when   decedent 

died  seized  within  four  years  of  sale '24*^ 

delivery  of  certain  affidavits  to  purchaser 240-Sa 

n.   Or   MECHANICS*  LIENS  ON   REAL  PBOPERTT. 

Surpose  of  title S399 
efinitions , 3?BH 

to  be  by  action 7ESt9 

jurisdiction  of  action    3399 

under  contract   for   public  improvement 34O0 

provisions  apply  to  court  of  records  only,  except  as  otherwise 

STOvided   3401 
gment  foreclosing  lien  on  public  improvement 34 IS 

J '^reference  over  contractors   3414 
udgment  for  delivery  of  property  in  lieu  of  money 341 S 

foreclosing  lien  on  railroad  property 3419 

1.  In  conrtf  of  record. 

notice  to  lienor  to  begin  action 3417 

cancellation  for  failure  to  begin  action 3417 

consolidation  of  actions  by  different  lienors 3401 

joinder  of  lienors  as  plaintiffs 34i>2 

necessary  parties  defendant 3^'^'* 

waiver  of  defendant's  lien   by  failure  to  plead 3-ti~J 

equities  of  lienors  to  be  determined 3-tii^ 

judgment    for    deficiency -3410 

for  debt  on  failure  to  establish  lien 3412 

offer  to  oav  into  court 341S 

costs  and  disbursements •••..  3411 

%  In  courts  not  of  record. 

to  be  commenced  bsr  personal  service  within  State. ......  344M 

complaint  to  be  verified 3404 

necessary  allegrations  of  complaint 3404 

form  and  service  of  summons • 3404 

•alMtituted  service  of  summons •••. 
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Foreeloawe  —  Contiitiied. 

II.  Of  michanzcs'  lzxxb  on  ixal  PionxTT  —  Contiiiiicd. 

2.  In  court!  not  of  record  —  Continued. 

joinder  of  issue  by  verified  answer 3406 

judgment  by  default   3106 

trial  of  issues   3407 

enforcing  judgment  for  defendant 8407 

executions , 3408 

appeal  from  judgments   3409 

fuing  transcripts  of   judgments 8410 

costs  and  disbursements 3411 

offer  to  pay  into  court 3413 

III.  Of  chattel  lixhs. 

proceedings  to  enforce  liens  on  vessels,  see  "  Vxsskls." 

other  remedies  not  affected 1741 

jurisdiction 1737 

of  county  court   340 

of  city  court  of  New  York 315 

of  city  court  of  Yonkers./ 3203 

when  maintainable 1737 

service  of  summons  by  publication 438,  439 

action  triable  where  property  situated 982 

warrant  n>  seize  chattel 1738 

from  inferior  court   1740 

judgment 1730 

■ale  under  jud^ent  1739 

of  inferior  court  1740 

payment  of  surplus  1739 

judgment  for  deficiency 1739 

Foreign. 

foreign  ^corporations,  see  "  Corpoxatioks." 

procuring  testimony  from  foreign  countries,  etc.,  see  "  Dxpoii- 

TXONS." 

probate  of  foreign  wills,  see  "  Wills." 

ancillary  letters  to  foreign  executors,  etc.,  see  **  Lxttxxs  of  Ad- 
ministration; *'  "  Lettxxs  Testamentary." 
ancillary  letters  to   foreign  guardian,  see  "  Guardian." 

people  may  sue  for  public  funds  in  foreign  court 1971 

proof   of   foreign    statutes 942 

oral  evidence  of  common  law  of  another  state  or  country 942 

reports  of   cases   admissible  to   prove   common   law  of  another 

state  or  country   942 

authentication  of  copies  of  records  of  foreign  courts 952 

oral  proof  of  copy  of  record  of  foreign  court 9.53 

effect  of  foreign  record  or  judicial  proceeding,  not  declared....     954 
authenticated  copies  of  records,  etc.,  of  public  office  of  foreign 
country  admissible  in  evidence   966 

Forest  •• 

joinder  of  causes  of  action  for  penalties  under  fisheries,  game 
and  forest  law   484 

Forest  Prexerre. 

place  of  trial  of  actions  for  penalties  for  tretpMMS 

Forfeitnrex. 

of  recognizances,  see  "  Rxcognizancbs." 

action  to   annul  corporation   for    forfeiture  of   franchises,   set 

"Corporation;"  ''Franchises;"  "Quo  Warranto." 
recovery  of  property  forfeited  for  treason,  see  "  Txkason." 
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Forfeitures  —  Continued* 

I.  Or  oFncs.    Sec,  also,  "  OrrxcB  and  OrnciftS.'* 

for  bringing  or  suffering  liquor  in  jail ISi 

of  sheriff  for  failure  to  separate  prisoners IS 

for  conniving  at  escape 19 

for  violations  of  law  by  justice  or  constable S138 

for  failure  of  justice  of  peace  to  pay  over  monej US 

II.  As  PENALTIES.     See,  also,  **  Penalties/' 

1.  When  incurred. 

of  life  estate  or  unexpired  term  for  malicious  waste VR 

not  incurred  by  act  conforming  to  decision  of  appellate 

division  before   reversal    IKI 

by  juror  for  taking  ^ift  or  bribe IIB 

for  making  gift  or  bribe  to  juror llM 

for  false  oath  of  creditor  of  insolvent  debtor 219 

2.  Actions   to   recover, 

limitation  of  action  for  forfeiture  to  person  aggrieved...   ^ 

for  statutory  forfeiture  to  state 3S4 

to  be  brought  in  name  of  people 19^ 

triable  where  cause  arose ^ 

place  of  trial  when  offences  committed  on  lakes,    rivers, 

etc 98 

by  attorney-general  or  district  attorney  to  recover 19C 

concurrent  jurisdiction  of   supreme  and  justice's  court. .  IK* 

din>osition  of  money  recovered 1^ 

reference  to  statute  to  be  indorsed  on  summons l^ 

recoverv    when    statute    imposes    amount    not    exceeding 

specified  sum 1K| 

district  attorney  to  render  account  of  collection 198§ 

person  specially   aggrieved  may   sue 1893 

when  common  informer  may   sue 1^ 

common  informer  to  compromise  only  by  leave  of  court.  iSM 
summons  in  action  by  common  informer  to  be  served  by 

officer  authorized  to  levy  execution 195 

summons  in  action  by  common  informer  cannot  be  coun- 

termanded. li^ 

previous  collusive  recovery  not  a  bar 1^ 

reference  to  statute  to  be  indorsed  on  summons 1^ 

recovery  where  statute  imposes  forfeiture  not  exceeding 

specified  sum iSBe 

indorsement  on  execution  of  justice's  judgment 30OS 

confinement  on  execution  against  person  on  judgment  for.  30S 

Francblaes. 

action  to  annul  corporation  for  forfeiture  or  misuse 1^ 

action  by  attorney-general  against   corporation  to  try  right  to 

exercise I^ 

triable  of  right  by  jury IJjJ 

all  claimants  to  same  franchise  to  be  joined 1^ 

action  to  be  brought  in  name  of  people 196j 

joinder  of  relator  as  party  plaintiff iSw 

relator  to  give  security  for  costs,  etc 1^ 

compensation  of  attorney-general  when  relator  joined 19^ 

collection  of  costs  against  corporation  from  officers  and  mem- 

bers IWi 


Fraud. 


limitation  of  actions  for 
when  cause  of  action  accrues, 
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verification  of  answer  to  charge  of ^ 

order  of  arrest  on  allegation  of ^ 

in  justice's  covirt   •  ••  •  3g 

when  order  of  arrest  issued,  allegation  of  fraud  must  be  rro^*^   ^ 


IKDBX. 

PrAud  —  Contiiiiied* 

arrest  for,  not  affected  by  judgment  for  prfce,  etc 

security  on  injunction  against  proceeding  in  action  for  actual 

fraud t    Old 

warrant  of  attachment  in  actiona  for 835 

ground  for  annulling  marriage 1743,  1750 

witness  in  supplementary  proceedings  net  excused  beciraw  an- 
swer tends  to  convict  oi SBMO 

Prsiiidlileiit  CoBTeyances. 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance 191 

verification  of  answer  to  charge  of 529 

order  of  arrest  on  allegation  of 649 

injunction  order  against   004 

as  ground  for  attachment 636 

in  justice's  court^ 2906 

enforcing  judgment  against  property  conveyed  by  deceased  judg- 
ment debtor 1380 

Pi>lvoloiis  PleacHngrs* 

application  for  judgment  on * 587 

costs  on  application  for  Judgment •..•• 587 

no  appeal  from  dental  oi  application 537 

notice  of  motion  for  judgment  in  N.  Y.  city  court. 8161 

Fulton  County. 

special  and  trial  terras  in , 282 

Fniifral    Is^zpeniies. 

payment  before  letters  issued 2613,  2666 

authority  of  temporary  aduiinistrator  to  pay   2672 

preferred  over  all  other  claims 2729 

proceedings  to  compel  payment   2729 

sale  of  realty  to  pay , 2749 

include   rcasonahlc   charge    for   headstone 2740 

,  payable  from  damages  for  death   1908 

G. 
Game  Lair. 

joinder  of  causes  of  action  for  penalties  under 484 

Qaral«lm«nt. 

levying  execution  against  wages,  etc.,  of  judgment-debtor....   1391 
General  Rule*    of   Practice. 

See   "  Rules  of  Practice." 
General  Sesalona. 

court  of,  in  New  York,  is  a  court  of  record 2 

Geneaee   County, 

per  diem  allowance  to  grand  and  trial  jurors 8314 

Go-vernoi. 

may  change  place  of  holding  courts 38,       39 

may  order  out  military  to  assist  sheriff f 107 

designation  of  justices  of  appellate  division   220,  222,     223 

may  appoint  extraordinary  terms  of  court 234 

may  designate  justice  to  hold  term  to  avoid  failure 237 

may  suspend  justice  of  N.  V.  city  court 321 

disqnaliiied  to  act  as  trial  juror 1021) 

lieutenant-governor  disqualified  to  act  as  trial  juror 10?0 

private  secretary  disqualified  as  trial  juror 1023 

may  cause  application  for  writ  of  assessment  of  damages 2104 

damages  assessed  to  be  paid  to  2115 

to  be  paid  by  him  into  court 2116 

UMmd  .rnror**  .   . 

in  Albany  county,  to  be  drawn  from  petit  jurors 1041 

•xempt  from  trial  jury  service  in  New  York IWI 

)roof  of  exemption. . .      -r-  1"«- 

:ollection  of  fine  imposed  on ... '"**'^"«ori 

application  of  code   to  fines  against '^-^'i 

iuperviiors  may  make  allowance  to J^'J 

nileage  of  jurors "^^^^ 
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INDEX. 

OrAiitor. 

ejectment  by  grantee  in  name  of IBOl 

Grants. 

action  to  vacate  granu  by  state,  aee  "  Lnrna  Patbkt." 

GnardlaBS. 

I.  Guardians  ad  litem. 

how    appointed • 472 

clerk  of  court  must  act  when  appointed 472 

must  consent  to  act  in  writing 47:! 

must  give  bond  before  receiving  property 474 

security,   penalty  and  sureties 475 

security  may   be  increased  b^r  order ^ 473 

general  guardian  acting  ad  litem  need  not  give  security....  475 

1.  Of  infant  plaintiffs, 

to  be  appointed  before  summons  issues 468 

application    for   appointment 470 

verification  of  petition  of  infant  for  leave  to  sue  as  poor 

person 439 

liable    for    costs 469,  3249 

bond  of,   in   action  by   infant  for  legacy  or  distributive 

share 1^0 

2.  For  defendants, 

desifpation  of  person  to  receive  summons  against' infant.  427 
appointment   ot   special,    for   judicially   declared  incompe- 
tent   42* 

appointment  oi^  for  infant 471 

for   absent   resident  infant 473 

for  infant  in  partition 1 5^ 

security   by   guardian    ad  litem   in   partition 15^ 

cannot   be  waived    in   partition 15o6 

appointment   in   condemnation  proceeding   for  infant    or 

incompetent S3^ 

for   defendant  not   personally   served 3363 

bond  of,  in  condemnation  proceeding 33^ 

costs  in  condemnation    proceedings 3372 

costs  for  procuring  appointment  for  infant  defendant. .  3251 

not  liable  for  costs 477 

8.  In  justices'  courts. 

appointment    of 2887,  2888 

for  infant  plaintiff  liable  for  costs 2887 

defendant  not  liable  for  costs 28SS 

II.  Special  guardians. 

appointment  in  action  to  compel  conveyance  of  real  property  2346 
in  action  t6  compel  conveyance,  may  be  ordered  to  convey . .   2347 
appointment  on  intermediate  accounting  by  committee  of  in- 
competent     2342 

to  proceed   for   removal   of  committee  of  incompetent 

person 2342 

in  condemnation  proceeding  for  defendant  not  person- 
ally   served 3363 

costs  in   condemnation    proceedings 3372 

1.  In  proceedings  to  sell  realty  of  infant  or  ineompettni. 

appointment    for    incompetent    person 2351 

bond  of,  on   an'Mication   tn  sell 2351 

husband    mav    f>o    annointcd,    on    application    to    release 

dower  of   incompetent 2351 
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fdians  —  Contlmiied* 

II.  Spiciai.  guasoians  —  Contiaiied. 

1.  In  proceeding!  to  sell  realty  of  infant,  tic, —  Cotttifroed 

appointment  of,  for  infant  2369 

bond  of,  for  infant  23eia 

trust  company  may  bo  appointed  for  infant  without  se- 
curity   2852 

prosecution  of  bend 2863 

2.  In  surrogate's  court. 

clerks  of  surrogate's  court  not  ta  act  as 2500 

appointment  of  special  gpuardian  for  incompetent  to  ex- 
clusion of  committee 2527 

for  infant  or  incompetent  person 2530 

notice  of  application  for  appointment  2531. 

on  petition  of  general  guardian  for  revocation  of  letters.  2836 
presumption  of  appointment  for  infant  in  proceedings  to 

sell  realty  property  for  decedent's  debts 2789 

in.  Of  pbbson  and  peopxett. 

jurisdiction  of  surrogate  2477 

power  of  surrogate's  court  to  appoint 2821 

provisions  applicable  though  letters  issued  before  enactment. .  2611 

1.  Appointment  for  infant  over  fourteen. 

same  person  may  be  guardian  of  person  and  of  property.  2821 

of  person  of  married  woman  not  to  be  appointed 2829 

petition  for  appointment  of,  for  married  woman . . .   2822,  2824 

power  to  appoint^  for  property  of  married  woman 2821 

petition  for  appointment   2822 

contents  of  petition 2823 

citation 2823 

bearing. 2826 

decree  appointing 2826 

to  be  nominated  by  infant 2826 

inquiry  as  to  value  of  property 2829 

issuance  of  limited  letters 2830 

letters  of  guardianship  must  be  in  name  of  people 2500 

how  tested  and  sealed 2500 

appointment  of  successor  on  revocation  of  letters 2605 

2.  Temporary   guardian   for  infant  under  fourteen. 

petition  for  appointment   2827 

surrogate  must  nominate   2827 

appointment 2827 

term  of  office  ; 2828 

S.  Quaimcation ;  bond. 

oath  of 2604 

to  be  filed  before  letters  issued 2504 

oath  and  bond  of  guardian  of  person 2831 

of  guardian  of  property 28S0 

acceptance  of  modified  security 2880 

deposit  of  securities  to  reduce  penalty  of  bond 2506 

application  for  new  bond  or  new  sureties 2507 

order  requiring  new  bond  to  be  given 250^ 

application  by  sureties  to  be  released 812,  2600 

release  of  old  ^uieties  on  giving  new  bond 2601 

revelation  of  letters  for  failure  to  give  new  bond...  812,  2601 

when  bond  may  be  prosecuted 2607 

ttt'ccessor  may  sue  on  bond  on  revocation  of  letters 2008 

•tirttiet  liable  for  money  received  by  guardian  in  another 

MpMity. 2606 
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Qvmrdians  —  Gonttniied. 

III.  Of  pbrson  and  property  —  ConriTiinid. 

4.  Ancillary  Uttert* 

application  for,  to  foreign  guardians 2838 

petition 2S3S 

authentication  of  i«oorda  appointing  foreign  gdardian ^^ 

decree  granting .' 2Sa> 

inquiry  as  to  debts  due  from  ward's  estate 2S30 

powers  of  guardians  under   2&& 

provisions  apply  to  appointment  of  guardian  before  enact- 
ment  2S41 

6.  Appointed  by  will  or  deed. 

not  to  act  under  will  until  probate  and  letters  issued ....  2851 

deed  appointing  must  be  recorded 2851 

renunciation  presumed  from  failure  to  record  deed 2b51 

testamentary^  guardian  must  qualify  witbm  thirty  days . . .  2852 

objections  to  issuing  of  letters  to ^52 

renunciation  by  testamentary  guardian 2852 

when  security  required .  2SS^ 

reauisites  of  bona   2SM 

order  to  file  annual  account 2S'9 

when  inventory  and  intermediate  account  required 2955 

compuTsory  accountings 2S56 

effect  of  decree  settling  accounts 2S57 

removal 2858 

suspension  pending  petition  fo(  removal. 2SSS 

resignation 2SS& 

appointment  of  successor 2860 

€.  Powers^  duties  and  liabilities. 

letters  conclusive  evidence  of  authority  until  revoked. . . .   2501 

service  of  summons  for  infant  on 426 

service  of  petition  and  notice  in  condemnation  proceed- 
ings   3363 

need  not  give  security  when  acting  ad  litem 475 

appearance  for  infant  in  condemnation  proceeding 3gg 

costs  in  condemnation,  proceedings 3372 

entitled  to  letters  of  administration  on  bdialf  of  ward . . .  2660 
when  entitled  to  letters  of  administration  c.  i.  a.  on  be- 
half of  ward   ; 2643 

petition  for  change  of  name  of  infant 2410 

m^  sue  to  annul  marriage  of  child  under  age  of  consent.  1744 

title  to  securities  representing^  money  paid  into  court 7-19 

action  on  securities  representing  money  paid  into  court . .     749 

order  for  support  and  education  of  infant 2846 

expending  legacy  or  distributive  share  for  infant's  sup- 
port, etc 2746 

Eayment  of  legacy  or  distributive  share  of  infant 2746 
ond  of,  on  payment  of  legacy  or  distributive  share  of 

infant 2746 

can  only  purchase  on  behalf  of  ward  at  judicial  sale.  1679,  2774 
not  to  purchase  real  property  in  which  infant  interested.  2774 
acceptance  of  dower  in  gross  in  lands  sold  for  decedent's 

debts 2793 

pajrment  of  infant's  share  of  proceeds  of  land  sold  to  pay 

decedent's  debt 2T96 

additional  security  before  receiving  money  or  property. . .  476 
successor  on  revocation  of  letters  may  continue  actions, 

etc :  2606 

may  be  ordered  to  convey  realty 2347 

proceedings  against,  to  compel  production  of  tenant  for 

life 2302 

lii^le  for  use  and  occupation  when  ha  holds  orar 1664 

action  by  ward  against,  for  waste. ••• •  1661 


Ufl>BX. 

G««rdfaiia  —  Continiied. 

III.  Of  pnsoN  amd  propbett  —  Continued. 

6b  Powert,  dutiei  and  liabiUUei  —  ConlimitA 

pQirtkion  by  cgrgement, 

application  for  authority • • 1090 

contents  of  petition  ....• • ••...•••  1591 

notice  of  application  lK9t 

court  may  authorise 1602 

authority  to  execute  releases 1592 

effect  of  releases 1593 

7.  Proceedings  to  *ell,  mortgage  or  lease  real  property  of  in» 
font.     See  "  Sals  of  Rkal  PaopsaTY." 

&  Suspension;  revocation  of  letters;  resignation, 

potion  hy,  for  settlement  of  accounts  and  discharge 2840 

application  by  guardian  for  revocation  of  letters 2835 

citation 2886 

guardian  ad  iittm  to  be  appointed  on 2836 

order  for  accounting 2836 

decree  discharging  and  reroking  letters. .  .^ 2830 

application  for  order  for  new  bond  or  new  sureties 2597 

order  requiring  new  bond 2598 

revocation  for  failure  to  give  new  bond 812,  2599,  2601 

revocation  for  misconduct,  etc 2832 

citation  on  petition    2838 

decree  for  revocation 2838 

effect  of  revocation  of  letters  on  guardian's  acts 2603 

powers  cease  on  revocation  of  letters 2603 

decree  revoking  letters  may  require  accounting 2603 

removal  for  disobedience  to  order  to  fije  account. .......  2845 

order  suspending  guardian  pending  petition  to  revoke....  2834 

revocation  to  be  noted  in  margin  ot  record 2499 

decree  revoking  letters  not  stayed  by  appeal 2583 

suspension  of,  not  stayed  by  appeal 258S 

0.  Accounts;  compensation, 

"I'udicial  settlement"  defined 2514 

**  intermediate  account  "  defined 2514 

for  legacy  or  distributive  share  of  infant 2746 

decree  revoking  letters  may  require  accounting 2603 

on  revocation,   successor  may  compel  predecessor  to  ac- 
count   2cor» 

by  relatives  acting  as  guardians  in  socsge 2 172 

by  executor,  etc.,  of  deceased  guardian 2^00 

revival  and  continuance  on  death  of  accounting  party. . . .  2006 
order  for,  on  petition  of  general  guardian  for  revocation 

of  letters. 2836 

ward  or  new  guardian   may  require  accounting  notwith- 
standing discharge 2^*^? 

to  file  annual  inventory  and  account 25>  i2 

contents  of  inventory   2842 

affidavit  to  inventory  and  account 284*1 

annual  examination  of  accounts 2844 

order  to  file  account 284ri 

order  to  supfily  defects  in  account 28 M 

removal  for  disobedience  to  order  to  file  account 28 15 

reference  of  examination  and  settlement  of  account 2.'^4fl 

position  for  compulsory  judicial  settlement 2847 

petition  for  Cumpulsory  accnnnting  by  guardian  of  person.  2848 
voluntary    petition    for    settlement    of    accounts   and    dis- 

^  charge.  2849 

citation  and  order  to  account 28.')0 

decree  settling  account  to  contain  summary 255] 

order  lo  file  annual  account  of  g—nttin  appoCalcd  by  will 
or  deed , 2855 
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III.  Of  pskson  and  psopkrtt  —  ConUttucd. 

9.  Accounts;  compensation  —  Gmtinued. 

when    inventory    and    intermediate   acoonat   reqnired    of 
guardian  appointed  by  will  or  deed 

compulsory  of  guardian  appointed  by  will  or  deed.  ..•.•• 

effect  of  decree  settling  accounts  of  guardian  appointed  ^^ 
by  will  or  deed 2|Bi 

commissions.  .. • 

may  include  cost  of  bond. • •••.... 

additional  allowance  for  costs •••• 
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Habeas  Corpus. 

provisions  apply  to  all  common  law  or  statutory  writs 

to  produce  life  tenant  on  proceedings  to  inquire  into    life    or 

death  of 2307 

to  produce  prisoner  to  answer  for  contempt  punishable  civilly..  22TI 
prisoner  to  be  remanded • •••... 


1*  To  BftlNO  UP  TO  TBSTirr. 

a  state  writ   •••  ]961 

for  general  provisions,  see  "  Writs." 

may  be  served  only  by  elector  of  state •.  2000 

fees  and  undertaking  to  sheriff 2000 

expenses  of  persons  xfot  officers  for  bringing  up  prisoner 2061 

no  fees  or  undertaking  on  application  of  attomey*general   or 

district  attorney 20tt 

service  of  writ    2008 

when  defendant  conceals  himself 2tt)8 

person  served  to  'obey  whether  named  in  writ  or  not 2004 

return  to  be  made  at  time  and  place  specified 2006 

time  for  return  of  writ  returnable  forthwith 2006 

when  writ  may  issue 2008,  20(9 

what  courts  or  judges  may  issue 2008,  2006 

when  issued  in  suit  pending  before  justice  of  peace 2010 

not  to  issue  when  prisoner  sentenced  to  death 2D11 

under  sentence  for  felony,  except,  etc 2011 

requisites  of  application  for   2012 

prisoners  confined   under  civil  or  criminal  process  to  be  re> 

manded 2W8 

officer  must  obey  and  return  writ • 2014 

penalty  for  refusal  to  obey  and  make  return 2014 

non-payment  of  costs  punishable  as  contempt.. .....•• 2007 

II.   To  INQUIRE  INTO   CAUSE  OP  DETENTION. 

1.  IVhen  to  issue;  application. 

a  state  writ   •• ••••  1901 

for  general  provisions,  see  "  Writs.** 

copy  of  warrant  for  detention  to  be  given  on  demand.. ••  20K 

penalty  for  refusing  cojiy  of  warrant  for  detention......  2005 

prisoners  entitled  to  writ 2015 

may  be  issued  and  served  on  Sundav « 2015 

prisoners  detained  by  mandate  of  zederal  courts  not  en- 

tided  to. 2016 

on  final  judgment,  decree,  order  or  execution  not 

entitled  to ;••-:•  ^^^ 

may  issue  notwithstanding  issue  and  return  of  certiorari.  2044 

certiorari  to  issue  in  lieu  of,  if  offence  not  bailable 2041 

application  for  writ  be  by  petition 2017 

to  whom  application  to  be  made 2017 

requisites  ot  application  in  adjoining  county. •••• ?018 

petition  must  De  verified 

■■■wrtil  allegations  of  petition •••••...•••••••••••••• 
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beas  CovpvB  —  ContiniieA. 

II.  To  XMOuisz  INTO  CAUSE  or  DETKHTiov -» Contlntwd. 

1.  When  to  issue;  application  —  Continued. 

when  writ  must  issue. • ...•••••••••••••••••  9XM 

penalty  for  refusing  to  issue •••••••  2020 

when  writ  may  issue  without  application.. •••••••• 2086 

%  The  writ;  service;  return. 

form  of  writ  2021 

cannot  be  made  returnable  on  Sunday 2016 

when  writ  may  be  made  returnable  before  another  judge.  2023 
iirrit  not  to  be  disobeyed  for  defect  of  form 2024 

for  misnomer  of  person  to  whom  directed 2024 

can  be  served  onl)r  by  elector  of  state 2000 

fees  and  undertaking  to  sheriff,  etc 2000 

expenses  of  persons  not  officers  for  bringing  up  prisoner.  2001 
no  fees  or  undertaking  on  application  by  attorney-general 

or  district  attorney 2003 

service  of  writ   2003 

when  defendant  conceals  himself 2003 

person  served  to  obey  whether  named  in  writ  or  not....  2004 

deemed  person  to  whom  writ  directed 2024 

writ  not  to  be  disobeyed  for  immaterial  error  in  name  of 

prisoner 2024 

return  to  be  made  at  time  and  place  specified 2006 

time  for  return  to  writ  returnable  forthwith 2006 

requisites  of  return 2026 

body  of  prisoner  to  be  produced 2027 

8.  Compelling  production  of  prisoner. 

commitment  for  disobedience  of  writ 2028 

precept  to  bring  up  prisoner  on  failure  to  produce 2029 

power  of  county  may  be  called  to  execute  attachment  or 

bring  up  prisoner   2030 

misdemeanor  to  conceal  prisoner  to  avoid  writ.....  2052,  2053 

warrant  to  bring  up  prisoner  about  to  be  removed 20M 

execution 2066 

return 2066 

warrant  to  arrest  person  unlawfully  confining  prisoner. . .  2065 
proceedings. 2056^  2067 

4k  Hearing;  determination. 

proceedings  on  return  to  writ....... 2031 

prisoner  may  controvert  return 2039 

hearing  upon  controverted  return 2039 

prisoner  to  be  discharged  if  unlawfully  detained 2031 

remand  of  prisoner  lawfully  detained 2082 

when  prisoner  under  civil  process  to  be  discharged 2033 

power  of  court  to  inquire  into  legality  of  mandate,  judg- 
ment, etc 2034 

discharge  on  bail  when  irregularly   committed  on  crim- 
inal charge.  .^ 2035 

remand  of  prisoner  to  officer  entitled  to  custody. 2036 

custody  of^  prisoner  pending  proceedings 2037 

order  of  discharge  not  to  be  made  without  notice  to  per- 

^  son  interested  in  detention 2038 

district  attorney  to  have  notice  before  discharge  of  crim- 
inal prisoner 2038 

to  proceed  as  certiorari  if  prisoner  too  infirm  to  be  pro- 
duced  2040 

proceedings   on   return   of  certiorari,   in   lieu   of   habeas 

corpus 2042 

prisoner  unlawfully  restrained  to  be  discharged  forthwith.  2048 
lismissal  when  prisoner  lawfully  detained  and  entitled  to 

haU »Ma 
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HabeAs  Corpus  —  Conttniietfl. 

II.   To   XNQUItS   llfTO   CAUSE   09   OSTSKTXOV  —  CMltflUlt^ 

4.  Hearing;  deUrmUuUitn  —  Co&tiaued. 

fixinff  and  allowing  bail  on  certiorari. .••.•••••••..  ••«., 

'  by  wnom  bail  on  certiorari  to  be  taken. •.•.••••.••..... 

discharge  o£  prisoner  bailed ....••••.•••.... 

writ  of  discbarge  abolished 

service  of  order  to  discharge .»•...  3M3 

enforcing  order  for  discharge 2D# 

penalty  for  disobeying  order  for  discharge 2M9 

when  prisoner  discharged  may  be  reimprisoned  for  same 

canBe.  .  .   SSGI 

penalty  for  illegally  recommitting  discharged  prisoner 3fl5I 

misdemeanor  to  illegally  reim^rison  discharged  prisoner.  30SI 
non-payment  of  costs  punishable  as  contenspt 


what  orders  arc  appealable gflg 

when  people  raay  appeal •• ggg 

discharge  tm  bail  pmdiny  appeal  by  jieoplc 33^ 

admitting  prisoner  to  bail  pending  hts  appeal. .  • 2ij9t 

recogntianoe  pending  aiipcal  by  pfiaooer  to  appellate   di- 

vasMMK aog 

pending  appeal  by  prisoner  to  oonrt  of  appeals . 2DC 

pendint(  appeal  valid  for  «dioarned  tenns 2061 

custody  of  prisoner  pending  appeal  and  before  admission 
ts  bail. 3063 

Habitual  Drnnkards. 

jurisdiction  over  custody  oF  person  and  care  of  property 2S9 

of  county  court    3t0 

«ppointmtEmt>  powvn  and    duties  of  committee  of  person    and 

property,  see  •^Committwi  o»  Pekson  awd  pROpntry  of   Ix- 

coymmjtT  PHtsoNS." 

service  of  summons  on 43S 

desi^ation  of  person  to  receive  summons  for 427,    428 

seivice  of  summons  for,  on  person  designated  in  order. ........    427 

appointment  of  special  guardian  ad  litem 4? 

special  guardian  nd  Httm  excludes  xrommittee  from  control 4S 

service  of  summons  on,  may  be  dispensed  with  hy  order 4S9 

on  committee  by  publication ^ 

appearance  of,  in  condemnation  proceeding 338S 

cannot  be  party  to  submiulon  to  arbitration 2^ 

effect  of  apftointaient  of  committee  on  cabmission  to  arbitration.  23^ 
new  trial  of  action  to  determine  daitti  to  real  pisputy  when  de> 

fendant  habitrial  drvnkard   1S4C 

action  to  comsiel  eooiFeyanoe  by 2345 

who  mny  maintain  action  to  oompel  conTeyaace 2:u$ 

committee  may  be  directed  to  execute  oon^veyance  in  action  to 

compel  .  . •• 2^^T 

•ppMeation  to  release  inchoate  dower  right  of » 2^1 

order  on  ap()Hcxition 23^1 

court  maty  compel  specific  performance  of  intenest  of 2;>44a. 

Partition  hy  a ^reem^ Hi, 

''' '  application   hy  ooramittee  for  authoFity.* 1^99 

coatcnU    of    i>ctidon 1591 

notice    of    ai)plication ,  15S1 

court   may   authoriie ...*. 1^* 

authority  to  committee  to  execute  releases 1593 

effect    of    releases 1^^ 

In  surrogate's  court, 

service  of  citation • 2.>28 

'  designation  of  ncrson  to  receive  citation. .-. 25-7 

*  appointment    of    special    guardian 2530 

notice  of  application  to  appoint  special  guaHlian .  •  . . .  2511 

124M 


INDBX. 

Habltua.!  Dmitlcards  ~  Continued. 

In  surrogate's  court  —  Continued. 

•ppointincnt  of  special  ^ardian  ad  Htem  to  exclusion  ©f 

committee   25T7 

acceptance  of  dower  in  grots  in  landa  sold  for  decedent's 

«»t«    •. .  2703 

Balf-BIood. 

ri«ht  to  admlnittration 2^G0 

distributive  shares  of 2732 

Hamilton  Coun'tT. 

special  and  trial  terras  in -o2 

■tenoierapher  of  sarrogatc^a  oooit  t  ••#•••  • 2513 

Heirs. 

I.  In  general. 

execution  against  property  in  hands  of 1371 

no  execution  against  decedent,  except,  etc 1879 

issuance  of  execution  bv  leave  against  decedent's  property . . .  lifeO 
levy  on  realty  under  juagrnent  against  ancestor  after  ten  years.  1252 

extension  of  time  to  set  aside  juagnient  against  ancestor 785 

to  appeal  from  judgment  against  ancestor *. .     785 

presumption  of  death  of  unknown  heirs  when  money  paid  into 

court 841 

not  to  be  arrested  when  sued  as  representative 555 

action  hy,  for  partition  of  devised  property 1537 

may  maintain  actioo  for  waste 1662 

judgment  against  lieir  bars  action  against  fxecutor.  etc. 1821 

wbea  exonerated  by  payment  into  court  of  proceeds  of  realty 

sold  for  decedent's  debts 2786 

notice  of  foreclosure  by  advertisement 2388 

It,   FSOBATE  op  HEIRSHIP. 

when  heir  may  apply 2654 

to  what  court  application  made 2ff>4 

contents  of  petition 2654 

citation  to  issue 2654 

contents  of  citation 2655 

appearance  of  persons  interested 26S(5 

hearing    2656 

what  tacts  must  be  proved 2656 

decree  establishing 2656 

decree  may  be  reoordcd  as  deed 2657 

petition  to  vacate,  etc.,  may  be  presented  within  ten  years. . . .  2658 

contents  of  petition  to  vacate  or  modify 26r.8 

dtation  on  petWoa  to  Tacate  or  modify 2658 

when  decree  to  be  vacated  or  modified 2659 

decree  vacating  or  modifying  may  be  recorded 2669 

III.  Sale  op  real  property  to  pay  dsceosnt's  debts.     See  "  Sale 
OP  Real  Property." 

IV.  Cusitor's  action  aoaikst.    See  *'  Creditors'  Acttoni;  ''  "  De- 

CIDSHTC'   ESTATia.' 
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KerJciaaev  OoiintT. 

>ail  liberties  for 145 


proceedings  to  acquire  lands  for 3383 

damages  for  cutting  timber  for 1668 

overseer  to  seize  animal  straying  on 3084 

actions  for  penalties  for  allowing  animals  to  run  at  large,  see 
"  Strays." 

tlolidaiT. 

sale  under  mortg;age  not  legal  on 2393 

snmmons  in  jufticc's  court  not   to  be  rctnrnal)le  on 2S77 

1««S 
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exempt  from  execution  • ,..  VSK 

designation  of )M 

exemption  of  homestead  of  married  woman VSSi 

continues  after  owner's  death 14dl 

not  affected  by  temporary  suspension  of  residence 1^ 

lien  attaches  to  surplus  over  $1,000 14C 

creditor's  action  to  reach  surplus  value  over  |1,000 1KB 

Hospital*. 

testimonjr  of  physicians  in  actions  for  personal  injuries  to  be  br 

deposition SS 

reference  to  take  deposition   8M 

order  for  subpoena  to  physician SS 

service  of  subpoena ff 

Hudson,  Mayor's  Coart  of. 

a  court  of  record 2 

civil  jurisdiction 3^ 

pending  actions  transferred  to  supreme  court 3^ 

papers  and  records  transferred  to  county  clerk SUB 

power  of  supreme  court  in  actions  transferred 31S9 

removal  of  action  to  county  court  for  disability  of  judge 33iB 

subpoena  may  be  served  anv where  within  state S3R 

application  of  provisions  of  code ZSSH 

section  3301  relating  to  clerk's  fees  not  applicable 33C 

Hasband  and  "Wife. 

See,  also,  "  Marriage;  "  "  Married  Women." 
matrimonial  actions,  see  "  Divorce;  "  "  Marriage;  "  "  Sxpaia> 

TION." 

husband  not  proper  party  to  action  by  or  against  wife & 

damages  to  person,  estate  or  character  are  separate  property  of 

wife IS 

husband  not  proper  partjy  in  action  for  tortious  act  of  wife....    459 

may  be  witnesses  in  actions  by  one  another S3S 

competency  to  testify  in  action  for  divorce SS 

privileged  communications  between   S9 

damages  for  slander  are  separate  property  of  wife ItM 

surviving  husband  failing  to  administer  liable  for  wife's  debts.  31V 

liability  of  husband  as  administrator  of  wife SBV 

distribution  of  estate  of  wife 2^ 

release  to  husband  of  inchoate  right  of  dower 15^ 

not  included  in  term  next  of  kin 1870,  I9K 

exemption  for  widow  2713,  2781 

husband  to  be  cited  on  application  for  guardian  of  infant  wife.  28K 

I. 
Idiots. 

jurisdiction  sver  custody  of  person  and  care  of  property 30| 

of  county  courts " 

appointment,   powers   and   duties   of  committee  of   person   and 
\  property,  see  "  Committee  of  Person  and  Property  of  In* 

i  competent  Persons." 

7  to  be  discharged,   if  arrested ^ 

open  commission  not  to  issue  when  adverse  party  is ..•    ^ 

disability  to  move  to  vacate  judgment. 1^ 

exception  in  period  of  limitation  of  action  for  dower 1«^ 

new  trial  of  action  to  determine  claim  to  real   property   when 

defendant   an    idiot    .^. .  •  l™ 

limitation  of  time  to  apply  for  certiorari  to  review  deterxnina- 

tion S 

appearance   of,   in   condemnation   proceeding ^2 

cannot   be   party   to   submission    to   arbitration 23^ 

effect    of   appointment   of    committee   on    submission   to  arbitra-   __, 

tion    .    23K 

application  to  release  inchoate  dower  rights  of  incompetent..*  2351 

isee 


INDEX. 

Idiots  —  Con  tinned. 

order  on  application • . .  •  •  2361 

court  may  compel  specific  performance  of  contract  made  by. .  2344a 

I.     SBftVlCE    OF    SnirVOMS    ON. 

service  of  summons  on • 426 

designation  of  person  to  receive  summons 427,  428 

service  of  summons  for,  on  person  designated  in  order....  427 

appointment  of  special  guardian  ad  litem 428 

special  guardian  ad  litem  excludes  committee  from  control..  428 

service  of  summons  on,  may  be  dispensed  with,  by  order....  420 

on  committee  by  publication 438,  439 

II.    PSOCEBDINGS    IN    SURROGATES*    COITRTS. 

service    of    citation 2.126 

designation   of  person  to  receive  citation 2.127 

appointment  of  special  guardian  by  surrogate 2530 

notice  of  application  to  appoint  special  guardian 2531 

appointment  of  special  guardian  ad  litem  to  exclusion  of  com- 
mittee    2527 

acceptance  of  dower   in   gross  in  lands  sold   for  decedent's 

debta 2793 

III.  Special  proceedings'  to  sell,  mortgage  or  lease  seal  prop- 
erty.    See  "  Sals  op  Real  Propwty." 

IV.  Action  to  annul  marriage  of. 

idiocy   ground    for   annulling   marriage ....•.••••• 1 74S 

action    by    relative • 1746 

by   next   friend 1748 

order  allowing  next  friend  to  sue •.•••• 1755 

legitimacy  of  issue  of  marriage  with • 1749 

V.  Pastition   by  agreement. 

application  by  committee  for   authority ....•..•..••••...•..  1590 

notice  to  superintendent  of  state  institution 1590 

contents  of   petition 1591 

notice    of   application • 1591 

court  may  authorize.. ..•..•.••..,.....•.  1692 

authority  to  committee  to  execute  releases 1592 

effect   of    releases , 1593 

VI.  AcTtOH  to  compel  conveyance  by. 

when   to   be    brought 234d 

who    may   maintain 2.34^ 

committee  may  be  directed  to  execute  conveyance 2347 

Impeacliinents,  Court  for  the  Trlnl  of. 

is   a   court   of   record ••......  2 

not  governed  by  general  rules  of  practice 17 

Impoteney. 

ground  for  annulling  marriage •  1743 

who  may  sue  to  annul  marriage  on  the  gronnd  of 1752 

Imprlflomnent. 

I.  Commitment. 

for  criminal   contempt 9 

not  allowed  for  non-payment  of  interlocutory  costs,  etc,  ex- 
cept,   etc 15 

not  allowed  for  money  due  on  contract 16 

of  recalcitrant  witness 856 

of  delinquent  juror  for  non-payment  of  fine  in  New  York..  1117 

on  final   order   for  contempt  punishable  civilly 2281 

warrant  of  commitment  for  contempt  punishable  civilly....  2281 
prisoner  produced  on  habeas  corpus  to  answer  for  contempt 

to    be    rcnifinded 2282 

may^  be  committod  on  discharge  from  custody 2282 

for  criminal  contempt  in  justice's  court 2871 

1267 
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Aatprisonmeiit  —  Continiied* 

IL  Custody  and  0£TSntxoii  or  rsisoHH. 

under  federal  process • ••••••••••••••••   IMl    IM 

custod]^  of  prisoner ••..,. •••••..•«..•  Ui 

in  New  York .^ •••.....  ItQ 

tenn  of  persons  arrested  on  execution,  etc.,  limited. .........  HI 

on  execution  from  justice's  court 3033 

support  of  prisoners 112 

charp^e  for  food  is  prohibited >....^ US 

sheriff  not  to  take  reward  for  waiting  for  prisoner 114 

charges  for  lodging,  etc.,  of  prisoner 115 

prisoner  may  send  for  necessaries 11$ 

charges  for  rent,   etc.,  prohibited .......••....•  117 

rewards  other  than  fees  allowed  by  law  prohibited ••.  117 

prisoner  may  be  conveyed  through  another  county US 

officer    conveying   prisoner    through    another    county    exempt 

from  arrest 119 

prisoner  being  conveyed  through  another  county  exempt  from 

arrest US 

custody  of  jails  and  prisoners 130,  121 

civil  and  criminal  prisoners  to  be  kept  separate 123 

males  and  females  to  be  kept  separate ..« 124 

misdemeanor  to  violate  provisions  for  separation  of  prisoners.  12ft 

treble  damages  for  failure  to  separate  prisoners. 125 

sick  prisoner  to  be  removed  to  hospitsd 127 

civil  prisoner  may  be  ordered  to  be  produced  on  indictment.  IM 

when  committed  for  contempt 157 

arrest  of  sheriff  by  coroner 174 

how  confined 175 

place  of  sheriff's  confinement  deemed  a  jail 176 

tn  action  in  which  sheriff  is  plaintiff 179 

sheriff's  liability  for  escape ••••.•«  lA 

connivance  at  escape  is  xnisdemeanor .•••  15B 

III.  Admissiok  to  liberties  of  jail.    See  "Jail  LiBSRTtes." 

IV.  Urdes  execution  against  tub  pbbson.     See  '*  ExBcunoit." 

V.  Remedies  and  peocsss  against  prisonebs. 

service  of  papers  on  prisoner  .^ 131>     182 

warrant  oi  attachment  not  to  issue  against  prisoner 227S 

care    of    property    of    criminal    prisoner,    sec    "  Crime    and 

Criminals. 
habeas  corpus  to  bring  up  prie>oner  to  testify,  sec  **  Haeil^s 

Corpus.* 

deposition  of  person  under  sentence  for  felony   877 

disability  by  imprisonment  for  crime  excepted  from  statute  of 

limitations     ^ .^ 396 

on   conviction    for  crime,   interrupts  limitation  of   action   for 

real  property .^ 375 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  confined  for  crime   1646 

for  crime,  excepted  from  limitation  of  action  of  dower 1086 

►  habeas  corpus  to  produce  prisoner  on  proceeding  to  dtscoTcr 

death  of  life  tenant 2907 

L  VI.    DiSCIIASGE    PROM. 

'  habeas    corpus     to    inquire    into     detention,     sec    *'  Habkas 

Corpus." 
county  court  may  discharge  person  committed  for  noa-payment 

of  fine  353 

release  from,  on  discharge  of  insolvent  debtor 2185 

discharge  from  imprisomncnt  of  debtor  confined  under  execu- 
tion, see  *'  Execution." 

power  of  citT  conrt  of  New  York  to  relieve  from S16S 

discharge  o(  insolvent  from,  see  "  Insolvent  Dbbtqxi." 


INDBX. 

Income* 

included  in  term  "  propert^r". ••• ,    tl8 

■meompe tent  Pereons. 

defined 2320 

Sec  "  Habitual  Drunkards;  "  "  Idiots;  "  "  Lunatic*.'* 
appointment,   powers   and    duties   of   committee  of   person   and 
property,  see  "  Coii>tiTTBB  of  Person  Ajr»  PatorrnktY  of  In- 
competent Persons." 
special  procecdiDfi[s  to  sell,  mortgage  or  lease  real  property  of, 
see  '•  Sale  of  Real  Property.  ' 

action   to   compel   conveyance   by 2345 

cannot  be  party  to  submission  to  arbitration 2365 

court  may  compel  spicific  performance  of  contract  made  by  in- 
competent   person    2344a 

when  cause  of  action  accrues  for  breach  of  covenant  against. . .  •    S61 

Indevanitertt. 

of  sheriff  on  levy,  see  "Attachment;  "  "  Exicvtion." 

iBdietment. 

not  barred  by  punishment  for  criminal  contempt 13 

b^  civil  punislfment  for  contempt 2287 

production  of  civil  prisoner  on •     156 


See,  also,  "  Guardian." 
I.  Disabilities 

cannot  act  as  executors 2612 

incompetent  to  receive  letters  of  administratiao. . . . « 2661 

cannot  be  party  to  submission  to  arbitration 2365 

under  fourteen,  to  be  discharged,  if  arrested 554 

rights  of,  saved  against  judgment  oi  ejectment  by  default 1527 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  an  infant   1646 

disability  by  infancy  excepted  from  limitation  of  actions.  375,     396 

disability  to  move  to  vacate  judgment 1201 

infancy   excepted    from   period    of    Kmitation   of    action    for 

dower 1696 

limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion   2126 

creditor's   action   against  heirs,    next   of  kin,   etc.,   not  sus- 
pended by  infancy    * 185F 

II.  Actions  by  and  against. 

may  maintain  action    ••'•••..  466 

relating  to  real. property  in  his  own  nsQie. ..••.••^i....  1686 

may  sue  as  a  poor  person 458 

verification  of  petition  for  leave  to  sue  as  poor  person 460 

action  by  or  on  behalf  of,  to  annul  marriage 1744 

order  granting   leave   to  next   friend,    etc.,  to   sue  to  annul 

marriage   1755 

recovery  of  dower  by  default  or  collusion  of  guardian  does 

not  affect  . 1606 

competency  as  witness   850 

open   commis«5ion   to  take  deposition   cannot   issue  when   ad- 
verse party  is  infant 895 

commission    to    examine    orally    cannot    Issue    when   adverse 

party  is  infant    895 

reference  by  consent  not  made  when  infant  S  defendant 1012 
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INDBX. 

Imflaata  —  Comtim«ed. 

II.  Actions  by  amd  agaihst  —  Continued. 

when  judgment  by  default  ma^r  be  entered  againtt ISJ 

preference  of  actions  by  or  against m 

by  or  against  trustee  n>r Tn 

1.  Service;  appearance, 

service  of  summons  on •    ^ 

on  person  designated  in  order ^ 

desi^ation  of  person  to  receive  summons ;  •  •    ^ 

service  of   summons  on  parent   or  guardian  by   publics* 

tion 438k   ^ 

guardian  ad  litem  of  infant  plaintiff  to  be  appointed ^ 

liable   for  costs    ; ••    ^ 

application  for  appointment  of  guardian  ad  litem  for  in* 

fant  palintiff ^ 

infant  defendant  to  appear  by  guardian  ad  litem ^^ 

apoHcation  for  appointment  of  guardian  ad  litem  for  in- 

xant  defendant 471 

how   guardian   ad   litem  appointed 472 

clerk  of  court  must  act  as  guardian  ad  litem  when  ap- 

pointed 472 

guardian  ad  litem  must  consent  to  act  in  writing 472 

appointment  of  guardian  ad  litem  for  absent  infant  de- 
fendant     473 

service  of  summons  on  guardian  a4  litem  of  absent  in- 

fant  defendant    473 

guardian  ad  litem  must  give  bond  before  receiving  prop- 
erty       474 

penalty  and  sureties  on  bond  of  guardian 475 

general  guardian  acting  ad  litem  need  not  give  security..    476 
security  of  guardian  ad  litem  may  be  increased  by  order. .    47S 
guardian  ad  litem  of  infant  defendant  not  liable  for  costs.    40 
service  of  petition  and  notice  in  condemnation  proceed- 
ing  on    S38S 

appearance  of,  in  condemnation  proceeding 3963 

appointment    of    guardian    ad    litem    for,    in    justice's 

court 2887,  28W 

when  defective  appearance  for,  is  cured  by  judgment  on 

verdict,  etc 721 

service  of  surrogate's  citation  on 2520,  2536 

designation  of  person  to  receive  citation  from  surrogate's 

court  for 2S27 

appointment  of  s(>ecial  guardian  by  surrogate 2590 

notice  of  application  to  surrogate 2531 

costs   against   infant   plaintiff,    collectible   from    guardian 

ad  litem S2I0 

for  procuring  appointment  of  guardian  ad  litem  for 

infant  detenaant SS51 

S.  Partition. 

may  bring  by  authority  of  surrogate 1534 

appointment  of  gtiardian  ad  litem  for  infant 1535 

security  by  guardian  ad  litem 1536 

cannot  be  waived   1596 

title    to    be    ascertained    before    interlocutory    judgment 

when  infant  is  party 1545 

payment  or  investment  of  shares  of,  in  proceeds  of  land 

sold  . 1581 

compensation    to    equalize    not    awarded   against,    unless, 

etc 1587 

By  agreement. 

application  by  guardian  for  authority 19M 

contents  of   petition    15W 

notice  of  application   1581 
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laiMita  -«  Coattmucd. 

II.  Actions  by  and  against  —  ContlnMl* 

2.  Partition  —  Continued. 

By  agrtfment  —  Continued. 

court  may  authorize   ••• ••••••••• 

authority  to  guardian  to  execute  rdcaiea.. ISn 

effeet  of  releases  UW8 

t.  Action  to  comptl  convtyanet, 

when  may  be  brought ^ii 

who  may   maintain    ••.• ••••  2840 

guardian  may  be  directed  to  execute  convcyaiioe 2847 

III.    CBAHOI   07   HAMB. 

petition   by    guardian    •••••••••••••..•• 2410 

notice  of  ap|>lication 2413 

order  authorizing 2414 

tV.   Pa0PE«TY. 

^ardian  entitled  to  letters  of  administration  on  behalf  of . . . .  2060 

jurisdiction  of  surrogate  over  guardians 2472 

guardian  of  infant  can  only  purchase  on  behalf  of  ward 1879 

Eayment  of  le^cy  or  distributive  share  of  infant 2746 
ond  of  guardian  ad  Kt^m  in  action  for  legacy  or  distributive 

share 1820 

payment  into  court  of  legacy,  etc.,  where  no  general  guardian.  2746 
acceptance  of  dower  in  gross  when  lands  sold  to  pay  dece- 
dent's debts 2788 

investment  of  share  of  proceeds  of  land   sold  to  pay  dece- 
dent's debts 2796 

payment  to  guardian  of  share  of  proceeds  of  lands  sold  to 

Day  decedent's  debts 2796 

deposit  in  savings  bank  or  trust  company  of  infant's  share  of 

proceeds  of  land  sold  to  pay  decedent's  debts 5706 

sale  of  contingent  interest  in  real  property 2848 

special  proceedings  to  sell,  mortgage  or  lease  real  property, 
tee  "  Sale  of  Real  pROPsarY.'* 

order   for  support   and   education 2846 

expending  legacy  or  distributive  share  for  support,  etc 2746 

guardian  or  trustee  holding  over  liable  for  use  and  occupa- 
tion    1064 

Informer. 

action  by,  for  penalty  or  forfeiture.... 18M-1806 

iMjviietloii. 

writ  abolished  and  order  substituted 002 

I.  Wren  to  issue;  application. 

right  depending  upon  nature  of  action • 60S 

on  extrinsic  facts 604 

against  acts  of  state  officers 606 

not  be  granted  with  arrest  or  attachment,  except,  etc 719 

in  action  to   charge  joint  debtor  not  summoned  in  previous 

•uit  .   1940 

restraining  waste  pending  action  as  to  real  property 1681 

temporary.^  not  granted  on  submitted  controversy 1281 

in  judgment  creditor's  action,   restraining   tranafer  or 

payment    1876 

In  proceedings  supplementary  to  execution  restraining  trans- 
fers, etc.  . 2451 

against    alienation    of    property    acquired    from    incompetent 

person 2827 

to  fUy  summary  proceedings  to  recover  potsetsion  of  land. .  2265 
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INDBX. 

lAf»nta  —  Coatimued. 

U.  AcTioHS  BY  AND  AGAINST  —  Continued. 

when  judgment  by  default  ma.}[  be  entered  against 1218 

preference  of  actions  by  or  against 191 

by  or  against  trustee  tor tSl 

1.  Service;  appearance. 

service  of  stammons  on fii 

on  person  designated  in  order 43? 

desi^ation  of  person  to  receive  summons 42S 

service  of   summons  on  parent   or  guardian   by    publica- 
tion      43a    «» 

guardian  ad  litem  of  infant  plaintiff  to  be  appointed 460 

liable  for  costs    46fr 

application  for  appointment  of  guardian  ad  lUem  for   in- 
fant palintiff 471 

infant  defendant  to  appear  by  guardian  ad  litem 471 

apolication  for  appointment  of  guardian  ad  litem   for  in- 
fant defendant 4T1 

how   guardian   ad   litem  appointed 4n 

clerk  of  court  must  act  as  guardian  ad  litem  when    ap- 
pointed        473 

guardian  ad  litem  must  consent  to  act  in  writingr 47S 

appointment  of  guardian  ad  litem  for  absent  infant    de- 
fendant  475 

service  of  summons  on  guardian  ad  litem  of  absent    in- 
fant defendant .^ 4T3 

guardian  ad  litem  must  give  bond  before  receivings  P<'op- 

erty 474 

penalty  and  sureties  on  bond  of  guardian 479 

general  guardian  acting  ad  litem  need  not  give  security. .     479 
security  of  guardian  ad  litem  may  be  increased  by  order. .     475 
guardian  ad  litem  of  infant  defendant  not  liable  for  costs..     46B 
service  of  petition  and  notice  in  condemnation  proceed- 
ing  on    3!KS 

appearance  of,  in  condemnation  proceeding 338S 

appointment    of    guardian     ad    litem    for,    in    justice's  

court 2887.  28S8 

when  defective  appearance  for,  is  cured  by  judgment  on 

verdict,  etc 731 

service  of  surrogate's  citation  on. 2SS20^  3936 

designation  of  person  to  receive  citation  from  surrogate's  

court  for 2SE?7 

appointment  of  special  guardian  by  surrogate 2596 

notice  of  application  to  surrogate 

costs  against   infant   plaintiff,    collectible   from    guardian 

ad  litem 

for  procuring  appointment  of  guardian  ad  litefH  for 
infant  defenaant 

2.  Partition. 

may  bring  by  authority  of  surrogate.  .^ 1SS4 

appointment  of  guardian  ad  litem  for  infant 1595 

security  by  guardian  ad  litem 1596 

cannot  be  waived  1536 

title    to  ^  be    ascertained    before    interlocutory    judgment 

when  infant  is  party 1545 

payment  or  investment  of  shares  of,  in  proceeds  of  land 

sold   15SI 

compensation    to    equalize    not   awarded   against*    unless, 

etc 1587 

By  agreement. 

application  by  guardian  for  authority 15M 

contents  of   petition 15S1 

notice  of  application 1691 
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\ 

Xnf ants  —  Conttmued. 

II.  Actions  by  and  against  —  Contlattti* 
2.  Partition  —  Contintied. 

By  (^rtemtnt  —  Continued. 

court  may  authorise  «...••••>••••••••••••••••••••  UBSI 

authority  to  guardian  to  executa  rdcaiea U^ 

effeet  of  releases  Uw 

t.  Action  to  compel  conveyanct, 

when  may  be  brought. ^JJ 

who  may   maintain    • • ^^? 

guardian  may  be  directed  to  execute  convcyanoe 2847 

in.    CBAHOI   or   HAMB. 

petition   by   guardian    • 2410 

notice  of  apipication   SHa 

order  authorizing t 3414 

IV.   Pa0PE«TY. 

^ardian  entitled  to  letters  of  administration  on  behalf  of . . . .  2060 

jurisdiction  of  surrogate  over  guardians 2472 

guardian  of  infant  can  only  purchase  on  behalf  of  ward.....  1079 

Kyment  of  legacy  or  distributive  share  of  infant 2740 
nd  of  guardian  ad  litem  in  action  for  legacy  or  distributive 

share ^.  • .  1820 

payment  into  court  of  legacy,  etc,  where  no  general  guardian.  2740 
flM:ceptance  of  dower  in  gross  when  lands  sold  to  pay  dece- 
dent's debts 2703 

investment  of  share  of  proceeds  of  land   sold  to  pay  dece- 
dent's debts 2790 

payment  to  guardian  of  share  of  proceeds  of  lands  sold  to 

Day  decedent's  debts  2790 

deposit  in  savings  bank  or  trust  company  of  infant's  share  of 

proceeds  of  land  sold  to  pay  decedent's  debts W>0 

sale  of  contineent  interest  in  real  propertv 2848 

special  proceeainn  to  sell,  mortgage  or  lease  real  property, 
tee  "  Sale  of  Real  PROPstTY." 

order   for  support   and   education 2840 

expending  legacy  or  distributive  share  for  support,  etc 2740 

guardian  or  trustee  holding  over  liable  for  use  and  occupa- 
tion   1004 

Informer. 

action  by,  for  penalty  or  forfeiture • 1894-1806 

Injviietloii. 

writ  abolished  and  order  substituted • 002 

I.  Whkk  to  issus;  application. 

right  depending  upon  nature  of  action 008 

on  extrinsic  facts 004 

against  acts  of  state  oflScers 006 

not  be  granted  with  arrest  or  attachment,  except,  etc 719 

in  action  to   charge  joint  debtor  not  summonea  in  previous 

suit  .    1940 

restraining  waste  pending  action  as  to  real  property 1081 

temporary.^  not  granted  on  submitted  controversy 1281 

in  judgment  creditor's  action,   restraining   transfer  or 

payment    1870 

in  proceedings  supplementary  to  execution  restraining  trans- 
fers, etc.   . 2451 

against    alienation    of    property    acquired    from    incompetent 

person 2827 

to  stay  summary  proceedings  to  recover  posseMion  of  land..  2200 
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iRjunetloB  —  Coatlaued. 

I.  Wbbn  to  issue;  appucatiom  —  Contiaaed. 

power   of   surrogate  to    grant   temporaryi   against  csccalonft 

etc. ...!••• ••• ••••■••••••  •*? 

may  be  granted  on  counterclaim ••- . -- •  2 

by  whom  order  mar  be  granted «Kk  Jw 

proof  of  grounds  for : 2 

order  granted  at  any  time  during  pendency  of  action. . ; ne 

order  may  be  granted  and  served  on  Sunday. 6 

time  for  rendition  of  final  dedrion • ^ 

notice  of  application • Gw 

costs  for  procuring  injunction  order ssi 

judgment  in  action  to  stay  proceedings  after  verdict,  ete €S 

judgment  sustaining  will  in  action  to  determine  validity  to 
restrain  other  actions •.. 


1.  In  actions  against  corporations, 

order  suspending  business  to  be  made  only  on  notioe. ...  IdtS 
restraining  director  or  officer  from  performing  duties  to 

be  made  onljr  on  notice IMJ 

suspending  business  of  foreign  corporation 18Q0»  leC 

tamporary,  pending  action  to  dissolve  corporation ITST 

in  action  to  annul  corporation 1S65 

in    action   against    corp(»ation    for    usurpation    of 

franchise MB 

•taying  actions  by  creditors  pending  action  against  officers 

for  misconduct 1803 

pending  action  to  dissolve  corporation 180$ 

pending  action  to  annul  corporation ISSC 

pending   voluntary   dissolution 2(S 

Judgment   annulling^   corporation    to   enjoin    exercise    of 

corporate  right 16DI 

for  usurpation  of  franchise  oy  privilege  to  contain 
perpetual  injunction  . 2969 

n.  Trs  order;  servics. 

injunction  pending  application • 609 

order  must  recite  grounds. • CM 

service   of   order 610 

on  corporation 619 

ni.    SlCURlTV, 

to  Stay  proceedings  in  action  before  trial ^ 

after  trial  and  before  judgment 813 

after  judgment 611 

money  deposited  to  be  paid  over  on  undertaking  for  restitu- 
tion   C14 

cancellation  of  undertaking  for  restitution 815 

on  stay  of  proceedings  after  verdict  in  ejectment 6U 

after  verdict  in  action  for  dower 8I€ 

to  stay  proceedings  in  ejectment  or  dower»  includes  damages 

for  waste d* 

undertaking  in  lieu  of  deposit  of  money 61S 

and  deposit  dispensed  with  in  cases  of  actual  fraud CIS 

cases  not  specially  provided   for CSD 

special  statutory  provisions  not  affected 621 

u  new  undertaking  may  be  ordered  on  application  to  vacate  or 

r                                      modify 629 

security  not  required  from  state,  municipality,  etc 1960 

XV.  Vacating  or  modifying  ordsr. 

application  without  notice   621 

on  notice 627 

prior  motion  not  to  prejudice  subsequent  applicatioB CSS 

application    for    failure   of  complaint    to   set    forth    cause   of 

actiott    CSS 

new  undertaking  may  be  ordered  on  application  to 

iMldertaking  by  defendant  to  indemnify  plaintiff. .  n 


INDEX. 

taJuiietloB  —  CoBtliiit«d. 

IV.  Vacating  or  modifying  ocom  —  Contlnntd. 

verified  answer  deemed  an  affidavit •••••••••••••• 

time  for  rendition  of  &nal  decision.  •• • 719 

V.   RSC0V£RY    OP    DAMAGES    8VSTAIKKO    BY. 

ascertainment   of   damages    •*..••• ••     ^ 

'     damages  sustained  by  third  person. ^4 

action   on   undertaking o25 

liability  of  state,  municipality  or  officer  for  damates  caused 
by  .    1«H) 

VI.  Effect  of  stay  on  limitations. 

time  of  stay,  excepted  from  period  of  limitation . . .  .^ 406 

of  arbitration  by,  excepted  from  statute  of  limitations. .     411 

excepted  from  period  for  issuing  execution 1382 

not  included  in  life  of  lien  of  Judgment 1255 

Inn*  and  Innkeeper*. 

innkeeper  disqualified  to  act  as  justice 2S66 

licenses  may  be  ordered  to  be  destroyed 21 

justice's  court  not  to  be  held  in 2868 

Tn^alaition. 

See,  also,  "Assessment  of  Damages." 
under   writ   of    assessment   of   damages,    see    "AasxsAMBNT    OF 

Damages/'  -  ', 

in  lunacy  for  appointment  of  committee  for  incompetent  person 
see  "  Committee  of  Person  and  Proferty  of  Incompetent 
Persons.  '   •• 

for  want  of  affidavit  of  merits   « 980 

Issuance  of  writ  on  jud^ent  for  defendant  on  counterclaim. .     615 

writ  ot  inquiry  part  of  judgment-roll  on  default 1237 

to  assess  damages  on  jud^ent  absolute  of  court  of  appeals. . . .     104 

on  application  for  jud^ent  by  default 1215,  1210 

to  ascertain  damages  from  injunction 623 

on  default  in  replevin 1729 

remitting  portion  of  verdict  in  N.  Y.  city  court 3176 

evidence  in  mitigation  of  damages  admissible i...     536 

motion  for  new  hearing  on 1232 

Insane  Persons. 

See  "LuKATica." 
^pointment,   powers   and   duties   of  committee  of   person   and 

property,  see  "  Committss  of  Person  and  Property  of  In- 

comfktsnt  Persons." 
special  proceedings  to  sell,  mortgage  or  lease  real  property  of, 

see  **  Sals  of  Rbal  Property.'^ 

Insolvent  Debtors. 

aummarr  proceedings  to  dispossess  tenant  who  has  taken  benefit 
of  act 2231 

star  of  warrant  to  dispossess  insolvent  tenant  on  undertaking 
for  payment  of  rent 2254 

trustee  to  give  security  for  costs  as  plaintiff 3268 

I.   DllCRAROB   FROM    DEBTS. 

1.  Application:  consents  of  creditors. 

application  barred   by   failure  to   apply   after  notice  by 

creditor  2217 

who  may  be  discharged 2149 

to   what   court  application   made 2150 

contents   of  petition 2151 

consent  of  creditors  to  be  annexed  to  petition 2152 

sutor,  etc.,  may  consent  by  leave  of  surrogate 2108 
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INDSZ. 
MoWemt  D«btor«  «-  ComtUiued* 

I.   DiSCBAKGB  FKOM   DBRt Continiicd. 

1.  ApptieaHon;  constnts  of  credHor*  —  Coattauad. 

tniftce,  receiver,  etc,  miy  content  with  Icttrc  of  _^  ^^ 

court   • •••••••••  MB 

content  of  corporation  to  ditcharge ; ^J* 

execution  of  content  to  ditcharge  by  partnenhip »» 

content  to  ditcharge  hat  effect  of  competition  in  question 

with   other  joint  debtort .---  21SI 

effect  of  content  of  purchater  of  debt a*? 

contenting  creditor  to  relinquish  tecurity »» 

penalty  for  falae  oath  of  creditor S» 

affidavit    of   contenting    creditor TIW 

non-resident  contenting  creditort  to  annex  account  and 

tpecialtiet 21^ 

tchedule  of  debtt  and  property 2163 

affidavit  to  tchedule 210 

2.  Hfaring:  contfsts;  determination, 

order  to  thow  caute.... 2164 

publication  and  service  of  order  to  thow  cause 2165 

Eroof  of  tervice  and  publication  of  order  to  thow  cnoae. .  2166 

earing   • 2166 

contested  application  to  be  put  on  calendar 216T 

proceedings  on  contested  application  tame  aa  in  action  —  2l6T 

contesting  creditor  to  file  tpecification 216^ 

may  demand  jury  trial 21® 

quettiont  may  be  stated  for  determination  by  jury 2166 

■proof  of  contesting  creditor's  claim 2169 

court  to  determine  facts  if  jury  disagree 217Q 

order  to  produce  non-resident  wife  of  insolvent 2in 

refusal  of^  discharge  for  failure  of  debtor  to  produce  non- 
resident wife 21T1 

examination  of  insolvent  at  trial 21T3 

impeaching  testimony  of  intotvent 21T8 

groundt  tor  refuting  ditcharge 21«3 

cotts  on  contested  application 2167 

B.  Assignment;  appointment  of  trustee, 

when  assignment  to  be  directed. ...•«..•••• 2174 

appointment  of  trustee    2175,  2176 

form  and  contents  of  assignment 21T5 

nomination  of  trustee  by  consenting  creditors • 2176 

vesting  of  property  in  tmstee 2177 

what-  contingent  interests  vest  in  trustee 2177 

trustee  may  file  notice  of  appointment  and  ownership  of 

judgment   126S 

application  for  leave  to  sue  on  assignee's  bond IflPO 

4.  The  discharge;  its  effect, 

to  be  granted  on  trustee's  certificate  of  assi^ment 2178 

motion  for,  notwithstanding  refusal  of  certificate *217V 

order  for,  notwithstanding  refusal  of  trustee's  certificate.  2180 

removal  of  trustee  for  refusal  to  give  certificate., 2180 

to  be  recorded  in  office  of  cOunty  clerk S18i 

conclusive  evidence   of   proceedings 2181 

other  papers   presumptive    evidence  of  prooeediaga    and 

facts. 2181 

operates  to  exonerate  from  debts  and  liabilities. 

cancellation   of  judgrment   against   debtor 

debts  to  foreign  creditors  not  discharged 

liability  on  foreien  contract  not  discharged 218S 

debt  or  duty  to  United  States  not  affected 2184 

liability  to  state  for  taxes  not  affected 2181 

for  money  received  as  public  officer  not  affected..  2181 
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lolTent  Debtors  —  Contimied. 

I.  DzscBAJtGB  Ftou  DEBTS  —  Continued. 

4,  The  discharge;  its  effect  —  Continued. 

how  validity  tested  by  creditor , •  W9B 

debtor  to  be  released  from  imprisonment  for  discharged 

debt  or  liability    SS 

when  void  for  fraud  or  misconduct  of  debtor 2186 

validity  of  discharge  may  be  attacked  on  motion  to  vacate 

order   of   arrest    ; ^^%l 

on  motion  to  vacate  execution  against  person 2187 

limitation  of  action  against,  to  recover  chattel 388 

discharged  debtor  to  give  security  for  costs. 3209 

II.  Exemption  from  arrest  or  discharge  for  imprisonment. 

who  may  apply ._ 2188 

to  what  court  application  made o  lo 

contents  and  verification  of  petition 2180 

petitioner's   schedule   2190 

affidavit  to  schedule    2191 

order  to  show  cause 2192 

publication  and  service  of  notice  of  application 2192 

Procedure   2193 
earing 2198 

trial  of  contested  application 2193 

orde»   directing  assignment 2194 

nomination  and  appointment  of  trustee 2194 

contents  and  effect  of  assignment 2194 

when  exemption  from  arrest  or  imprisonment  to  be  granted . .  219R 

order  to  be   recorded 2196 

release  of  petitioner  from  imprisonment 2107 

debts  and  liabilities  not  affected  by  exemption 2196 

lien  of  judgment  or  decree  not  affected  by  exemption 2198 

order  of  exemption  void  for  misconduct  or  fraud  of  debtor. .  2199 

validity  of  exemption  may  be  attacked 2199 

debtor  exempted  from  arrest  to  give  security  for  costs 8209 

Inapectlon. 

See,  also,  "  Physical  Examination.'* 
Of  books  and  papers. 

court   may   order    808 

general  rules  of  practice  to  prescribe  cases  for.  and  procedure.  804 

petition 805 

order  to   discover   or   show   cause 805 

stay  of  proceedings  pending 805 

vacating  order  to  discover  or  show  cause 800 

order  on  return  of  order  to  show  cause 807 

appointment  of  referee  to  superintend 807 

fees  of  referee   807 

punishment  for  disobedience   of  order 808 

striking  out  pleading   for   disobedience  of  order 808 

dismissal  of  complaint  for  disobedience  of  order 808 

exclusion  from  evidence  on  disobedience  to  order 808 

disobedience  to  order  a  contemot 80S 

effect   of   papers,    etc.,   produced , 809 

of  property  levied  on  under  execution 1384 

surrogate's  books  to  be  open  to 249f 

of  books  on  obtaining  relief  from  subt/cena  dvicu?  't.ecum 867 

lAEvrance  Companlen. 

policyholder  not  disqualified  to  act  as  )udge  of  r.ppellate  court. .  46 

petition  by,  for  change  of  name 2411 

superintendent  of  insurance  to  approve  change 2411 

contents  of  petition  for  change 2412 

order  changing  name  to  be  filed  with  su/x'/'iatendent  of  insur- 
ance         2414 

proceedings  to  change  name  of  town  or  f..'unty  co-operative  in- 
surance companies  2411,  241d»  2414 
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Inrntranoe  Companiea  —  ComtlmneA* 

excited  from  provision  for  volantary  dissolution . . .-  2490 

service  of  summons  from  justice's  court  on 288i,  28S2 

residence  for  purpose  of  jurisdiction  of  justice's  court. . .    2800,  2861 

Interest. 

after  sufficient  tender T9 

on  jufdgitient,  runs  fr(nn  time  of  entry 1211 

of  restitution 1211 

of  court  of  claims  ^ 29 

from  time  of  rendition  of  verdict  to  be  included  in  iudffment. .  129& 

execution  to  specify  date  from  which  to  be  computed 1968 

to  be  added  to  verdict  for  causing  death  by  negligence. .......  190A 

Interpleader. 

when    ordered    ,.,., 8^ 

terms   within  discretion  of  court ]  820 

suit  by  debtor,  demanding  judgment  of 820a 

may  be  ordered   in  court   of  claims 2sil 

Interpreters. 

appointment  of,   in  Kings  county M 

for  county  court  of  Kings , *     3Q0 

for  surrogate's  court  of  Kings  county V  2513a 

of  city  court  of  New   York 335 

punishment   for   falsely  interpreting ,]]     334 

not  to  receive  fees  for  official  services 338 

appointment  of,  for  justices  in  peace  court  of  Brooklyn...   8121-3124 

Interroiratories. 

for  examination  of  witness,  see  "  DeS»o8XTzon." 

Interrentlon. 

person  interested  may  apply  to  be  made  party 4SX 

Intestate. 

definition  of,  in  surrogate's  proceedings SQ14 

InTentory. 

on  attachment,  see  "  Attachment." 

committee  of  property  of  incompetent  to  file  inventory 2341 

annual  examination  of  inventory 2342 

order  that  committee  file  inventory  or  supply  deficiency.'   2342 

of  decedents'  estates _ 2711 

contents  of V.V. ".V. V...1  .* .'  2714 

supplemental,  of  subsequently  discovered  property!!!..'!*  2714 

return  of  inventory    '   2715 

executor,  etc.,   neglecting  to  return  to  be  excluded  from 

administration    2715 

compelling  return !!!!!!!!!!!!!.'       2716 

attachment  for  disobeying  order  to  return  inventory!!!!!  2716 
.^Hf."  »"^«"^o*"y  may  be  contradicted  in  action....  1832,  1834 
Iiabihty  for  uncollected  demands  included  in 1833    IfOi 

of   general    guardian,    annual *  ORr> 

affidavit   !!!!.*!*  Sc 

to  be  examined  by  surrogate  annually. !!!!!!!!! 2M4 

supplying  defects  in    ! !    ^^ 

of  guardian   appointed   by  will  or   deed !!!!!!!!  ^S5 

Irresnlaritles. 

....J^'    **■?'    "AjtfENDMENT;"    "  DEFECTS ;  "    "  MXITAKIS,- 

cured  by  judgment  on  verdict,  etc rn 

to  be  supplied  by  court !!!!!!!!! 722 

power  of  court  to  amend  process,   pleadings,  etc!!! I'!'! 79* 

immaterial  errors   to   be  disregarded.  .!::!/...:!;!;;;;;;;'•' "  M 
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I.   Or  lAW  AND   FACT.  -gm 

defined .•; •• • * aak 

must  be  disposed  of  by  tnal.......;.... 555 

order  of  trial  of  issues  of  law  and  of  fact •  •  • »J2 

court  may  direct  order  of  trial  of  issues  m  same  action....  967 

separate  trial  of  one  or  more  issues "«» 

immaterial  issues  need   not  be  tried •  ••» 

to  be  tried  at  terms  held  by  one  judge  only ^tz 

filing  note  of ;  j.^  L> 

in  N.  Y.  city  court ^^^ 

order  on  calendar    '^q'  qjq 

order  of  disposition  of ^^^  ^ 

either  party  may  bring  to  tnal »  ^ 

o<  law  triable  by  court gg 

when  it  arises  ^fl 

triable  at  special  term. ^ 

triable  in  any  county  in  judicial  district ^ 

when  to  be  tried  as  contested  motion.  - vtn 

severance  of  issues  of  fact  and  of  law  on  different  causes 1 220 

of  fact;  when  it  arises 2"i 

triable  by  jury  J^ 

what  issues  triable  by  court i"  *.•  ,*  V  * 

counterclaim  deemed  an  action  for  purpose  of  tnal  by 

court  or  jury • ,^^4 

when   issue  arises  on  alternative  mandamus .^. . .  -"JTW 

costs  when  issues  of  law  and  of  fact  joined aZ32,  3233 

when  several  issues  of  fact  joined oJ84 

II.  Special  issues  for  trial  by  juav. 

feigned  issues  abolished  and  order  substituted 828 

as  of  right  gJJ 

when  discretionary :••••. •.•;•%•••••:* /.••*•    xik 

trial  of  issues  remaining  after  jury  tnal  of  specific  questions,     vu 

how  settled  and  tried  in  action  to  annul  marriage 17o3 

settlement  of,  in  action  for  divorce 1757 

on  opposition  to  insolvent  discharge  from  debts 2168 

on  application  for  exemption  from  arrest,  etc 2103 

J. 

detention  of  civil  prisoners  in,  see  **  Imprxsohvsitt.'* 

I.   DlSIONATION   AKD   CUSTODT   OF. 

kemer.  etc.  of  county  jail  exempt  from  itiry  service 1080 

in  New  York  county .^. . .  J20 

custody  of 120.  121 

in  counties  other  than  New  York 121 

prisoner  may  be  detained  in  either  of  several 122 

civil  and  criminal  prisoners  to  be  kept  separate 123 

males  and  females  to  be  kept  separate 124 

misdemeanor  to  violate  provisions  for  separation  of  prisoners.  126 

custody  and  detention  under  federal  process 133 

appointment  of  physicians   126 

Kmoval  of  sick  prisoners  to  hospital •  127 

Uquors  not  to  be  sold  or  used  in 128 

p«rmit  to  use  liouors  in 120 

miwlemeanor  to  bring  liquor  into. •  180 

to  suffer  use  or  sale  of  liquor  in 180 

designation  of,  if  jaU  becomes  unfit 186 

rVTOcatioa  of  designation  of •••  186 
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•lalla  —  Coatlm«ed. 

I.  DisiQNATioK  AND  CUSTODY  ot  —  Cofitinued. 

designation  of  jail  to  be  served  on  sheriff I^ 

removal  of  prisoners  on  Jail  liberties  to  new  jail ^ 

revocation  of  temporary  designation 141 

removal  of  prisoners  in  case  of  fire IC 

temnorary  designation  during  absence  of  judge 144 

production   of  civil  prisoner  on  indictment 1-'* 

place  of  sheriff's  confinement  deemed  a  jail I7*> 

must  be  delivered  to  new  sheriff W 

enforcing  delivery  of,  to  sheriff's  successor IS? 

Jail  Liberties. 

I.  Designation  op. 

in  case  of  designation  of  tem^rary  jail ISS-l-iO 

on  revocation  of  temporary  designation 14:: 

designated  in  the  several  counties 145.    146 

to  continue  until  altered 1'^ 

how  laid  out 14T 

resolution  establishing,  to  be  posted  in  jail ll? 

II.  When  entitled  to. 

who  admitted  to  I^ 

undertaking   for    156 

is  for  indemnity  to  creditor 151 

to  be  filed irj> 

justification  of  sureties I'ln 

exonerates  sheriff  from  liability !."♦ 

deposit  of  money  in  lieu  of  undertaking 5M 

prisoner  committed  if  surety  insufficient i:^ 

sureties  may  surrender  prisoner irc 

manner  of  surrendering  jjrisoner   ir4 

sheriff  entitled  to,  on  giving  bond 177 

person  arrested  by  coroner  m  action  by  sherifT  as  plaintiff  en- 
titled to , im 

undertaking  for,   by  person  arrested  by  coroner lHi'» 

person   taken   in  execution   for  penalty  or  forfeiture  not   en- 
titled to    3(B2 

prisoner  for  contempt  or  misconduct  not  entitled  to 1^7 

not  entitled  when  confined  on  execution  for  woman's   earn- 
ings      3221 

in.  Escape.     See,  also,   "  Escape." 

escape  defined 155 

sheriff's  liability  for  escape  from 158>     1^ 

liability  of  coroner  for  escape  of  sheriff 177 

escape  of  person  arrested  by  coroner 1  SI 

penalty  for  connivance  at  escape   , 1M> 

money  deposited  to  be  applied  to  danttges S$2 

IV.  Action  on  bond. 

return  of  prisoner  as  defence   IrH) 

sureties  may  make  any  defence  available  to  sheriff lOii 

judgment  against  sheriff  evidence  against  sureties IfTl 

.  pummary  judgment  for  sheriff  against  sureties 1€S 

^  application  for  summary  judgment  for  sheriff 163 

stav  of  proceedings  on  judgment  for  sheriff 164 

judgment  aj^ainst  sheriff  for  escape  is  evidence  of  damages. . .  16r> 

IT  by  person  causing  confinement  of  prisoner 106 

measure  of  damages 167 

action  for  escai>e  barred  by  action  on  bond 168 

defences  in  action  by  person  causing  imprisonment IGP 

stay  of  judgment  for  escape  pending  action  by  sheriff  on  bond.  ITO 

coroner  may  prosecute  undertaking  of  sheriff  for  liberties. . . .  178 

action  undertaking  given  by  person  arrested  by  coroner 180 

JaCerson  Goanij-. 

jail  liberties  for 145 
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of  causes,  see  "  Plbading."  VI. 
of  parties,  see  "  Parties,     IV. 

Joint  Debtors.  ....  -.»• 

estate  of  party  jointljr  liable  not  discharged  by  death 758 

non-joinder  or  misjoinder  in  action  against  joint  debtors  en> 

gaged  in  transportation  194*5 

separate  composition  with  one  does  not  release  others 194!? 

satisfaction  of  judgment  upon  composition  by  one 1942} 

rights  of  co-debtors  not  affected  by  composition  with  one 194| 

consent  to  insolvent's  discharge  has  effect  of  composition 215^ 

confession  of  judgment  by.  one 1274 

I.  PaOCXDURB,    ETC.,   WHEN    ALL   NOT   SBEVBD. 

action  may  proceed   li'3'<< 

judgment   1032 

docketing  judgment. 1936 

effect  ot  judgment 1933 

execution 1934 

enforcement  of  execution 193S 

in  supplementary  proceeding  against  one  or  more 2461 

joint  property  may  be  reached  in  judgment  creditor's  action..  1871 

In  justice's  court, 

rendition  and  entry  of  judgment 8020 

execution 3020 

docketing  transcript  of  judgment. S021 

IL  Action  to  chabgb  one  not  served  in  previous  suit. 

may  be  maintained 1937 

complaint 1938 

defences  available   1939 

provisional  remedies - 1940 

judgment 1941 

execution. 1941 

costs 1941 

separate  action  against  partner  not  sued  or  served  in  original 

.  suit 1046 

joint  property  may  be  reached  in  supplementary  proceedings 

on  judgment 2461 

action  on  justice's  judgment  against 8021 

m.  Actions  on  joint  and  several  liability. 

severance  on  death  of  one  defendant 7S8 

consolidation  of  actions 819 

persons  jointly  liable  deemed  one  person  in  action  against  de- 
fendants severally  liable 457 

failure  to  join  persons  jointly  liable  with  defendant  severally 

liable 457 

Totnt-Stoclc  AsaocliitfoaB. 

included  in  term  "  person  "  in  condemnation  law ^^58 

service  of  summons  on  stockholders  by  publication 438,     439 

filing  of  statement  of  names  of  members , 1946 

non-joinder  or  misjoinder  of  defendants  in  action  against  per- 
sons engaged  in  transportation 1945 

proceedings  to  sell,  mortgage  or  lease  real  property,  aat  "  Saui 
OF  Real  Property." 

Joint  Tenant*. 

See,  also,  "Partition." 

separate  action  in  ejectment  by 1600 

ouster  to  be  proved  in  ejectment  between  co-tenanta 1615 

action  for  waste  against  co-tenant 1666 

for  proportion  of  profits  against  co-tenant • 1666 
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term  defined   • •^•..... 

disobedience  of  inferior  magistrate,  judge  or  officer  ^ttaUhable..      14 

convention  of  judges  to  make  general  rtilet  of  practxee IT 

power  to  adjourn  term  of  court , -..•,,.      11 

vacancy  or  change  in  office  not  to  oauae  ditcontionance a 

may  settle  case  or  make  return  after  expiratioa  of  term,  r 25 

adjournment  of  term  for  absence. 35 

may  change  place  of  holding  court  of  record 4C 

may  adjourn  actual  session  to  another  place 41 

not  to  decide  question  not  argued  before  him 4S 

disqualification    for   interest    • • 46 

by  relationship  to  parties 41$ 

judge  ot  appellate  court  not  disqualihed  by  being  policyholder 

oi  company 46 

not  to  be  interested  in  costs 4Z.      4Ii 

residence  or  payment  of  taxes  in  town  does  not  disqualify.  .  .  .  .'       49 

must  not  practice  in  his  own  court ^ 49 

law  partner  or  clerk  cannot  practice  before  him 49,       50 

not  to  act  as  attorney,  etc.,  m  matter  before  him 56 

not  to  take  fees  for  advice  in  matters  before  him,  etc 51 

continuance  of  special  proceeding  on  death,  etc 6i2,      53 

of  court  of  record  to  file  certificate  of  age 54 

permitting  person   to  practice  unlawfully  in  New  York    city   a 

misdemeanor • M 

oaths  and  affidavits  may  be  taken  before 912 

not  to  be  appointed  referee  except  by  consent 1034 

annointed  referee  bv  consent  to  act  without  compensation 1091 

clerk,  etc.,  of,  not  to  act  as  referee,  etc liSI 

of  court  of  record,  disqualified  as  trial  juror l(jJ9 

mode  of  exercising  authority  to  issue  habeas  corpus • 2i>f^ 

justices  of  city  court  of  New  Yoric • 32i) 

suspension   from    office    . . .'. * 321 

designation    of   chief   jnstice Z2J 

remarks  or  comments  of  judge,  duly  excepted  to,  shall  be  sub- 
ject of  review 1323a 

Judsmenta. 

definition 120C 

"judgment"  refers  to  judgment  in  civil  action S34i 

*'  judgment  creditor  "   defined    3343 

**  judgment  creditor's  action  "   defined 3343 

classified  as  interlocutory  and  final l^M) 

L   RSNDITION    AND    BNTBr. 

1.  General  provisions. 

of  court  k  (  claims 269 

of  appellate  division  on  appeals  fron  court  of  ^laimc... .     275 

to  be  signed  bv  clerk  and  filed -...   1236 

clerk  to  keep  ''  jud^ent  book  ** 12SP 

to  be  recorded  in  judgment  book. 12W 

may  be  entered  in  term  or  vacation 12(6 

application  for,  to  single  judge  in  first  instanee 1203 

order  for,  without  notica  br  judge  out  of  court 1209 

leave  to  withdraw  motion  for. 7Tf 

■obsequant   application    to  aaother  judge,   after  refnaiid, 

forbidden 77; 

may  be  for  or  against  any  of  parties 12W 

may  determine  rights  of  parties  on  same  side 13W 

may  grant  affirmative  relief  to  defendant   12W 

for  or  against  married  women ."  I2i>; 

on  issue  joined,  plaintiff  may  have  any  relief  consistent 

with   complaint i20"i 

rate  of  damages   : *   i20jj 

bears  interest   from  time  of  entry   [\   I2li 

directing  sale,  may  direct  delivery  of  possession ]   IffTS 

on    counterclaim     g^g 

affirmative  relief  to  drft-idnnt  on  counterclaim   ..*.....! !     S(M 
amendment,  whc«  against  defendant  by  fictitious  name. .  1261 


I.  Rbkditxon  and  entby  —  Continued. 

1.  General  provisions — Continned. 

on  admission  of  part  of  demand..... 811 

on  frivolous  pleaaings 537 

m  acceptance  of  tender 734 

of  offer  to  liquidate  damages  conditionally 736 

on  defendant's  offer  to  compromise 7JU3 

a8:ainst  one  or  more  defendants  severally  liable 45(8,  1205 

in  action  to  enjoin  proceedings  after  verdict,  etc 616 

discharge   from   arrest   for  delay  in   entering r^TJ 

motions    for    judgment   on    pleadings. 547 

ft  After  death  of  party. 

not  to  be  entered  against  party  who  dies  before  verdict . .  765 

on  death  of  party  after  verdict,  etc 7©,  1210 

effect  of  entry  after  death 1210 

S.  Interlocutory. 

may  state  substance  of  final  iudgment 1231 

may  require  settlement  of  final,  by  court  or  referee   ....  1231 

award  of  costs  in    1231 

motion  for  new  trial  after 1001 

on  deciston«  etc,  in  action  for  divorce 1774 

4.  After  trial  of  issues, 

decision  of  demurrer  to  direct  final  or  interlocutory 1021 

to  be  entered  in  conformity  to  general  verdict. 1189 

after  trial  of  several  issues  of  law  and  fact 1221,  1223 

finaU  on  issue  of  law  only 1222,  1228 

after  jury  trial  of  specific  questions  of  fact. 122.*^ 

after  reference  to  determine  specific  questions  of  fact. . .  1226 

on  trial  of  whole  issue  by  court  or  reteree 1228 

motion   for  final,  on   interlocutory  judgment  entered   on 

decision  or  report 1230 

motion  for,  on  special  verdict 1233 

on  verdict  subject  to  opinion  of  court 1234 

on  setting  aside  verdict  subject  to  opinion  of  court 1185 

interest  from  rendition  of  verdict,  etc..  to  be  included. ..  1235 
on  motion  for  new  trial  to  appellate  division  in  first  in- 
stance   1227 

final,  by  aooellate  division  on  affirmance  of  interlocutory.  1224 

of  appellate  division  or  general  term  on  appeal 1317 

on  oetermination  of  appeal  by  court  of  appeals 1.337 

on  appeal  from  inferior  to  supreme  court 1345 

ft  Tn  specific  actions  and  proceedings. 

in  action  to  annul  corporation  1801 

ArifiiTfxtion. 

submission  may  stipulate  for  entry  .on  award 2366 

entry  on  award 2378 

on  death  of  party  after  award 2.381' 

fa  what  county  to  be  entered 236f. 

t^ditor's  action  against  heirSt  etc. 

to  direct  collection  from  realty  not  aliened  by   de- 
fendant   1862 

•  Oworce. 

entry  of  interlocutory  judgment  •••.« 1774 

final  judgment  aiter  taree  months 177-1 

Power. 

interlocutory,  tor  admeasurement  by  referee  or  com- 
missioners  •   -.»••  1607 

final  '                                     -'     ••        -<'2  !1518 
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INDEX. 

Ju^mtnentm  —  Continued. 

I.  Rendition  awd  sntry  —  Contiiraed. 

5.  In  spcciHc  actions  and  proctedings  •—  Continued. 

Executors  and  administrators. 

may  be  entered  against  all  as  if  all  had  appeared. . . .   1S17 
to  state  whether  awarded  personally  or  in  represents-  i 

tive  capacity 1-^15 

for  costs ISS 

on  reference  of  disputed  claim  against  decedent's  es- 
tates.     2T1S 

Portclosure, 

final,  on  foreclosure  of  mortgage  of  realty 1026,  16S7 

of  lien  upon  chattel 179B 

Joint  debtors. 

when  all  not  served 1032,  198S 

in   action  to  charge  joint  debtor  not  summoned   in 
previous  suit IMl 

Mandamus. 

final  order  in  mandamus  may  be  entered  as 

Matrimonial  actions. 

to  be  rcfndered  only  b;^  court 

in  divorce  and  separation 1T71 

for  alimony  in  action  of  divorce 1750 

annulling  and  modifying  alimony,  etc.,  awarded  by. .  1771 

for  costs  in  action  for  divorce  or  separation 17W 

for  education  and  maintenance  of  children  in  action 

of  divorce .^ 1750 

of  divorce  against  husband  does  not  affect  wife's  in- 
choate right  of  dower 171 


Nuisance, 

final,  for  plaintiff  in  action  for  nuiMuace IflQ 

♦ 

Partition. 

interlocutory 1541 

final  of  partition  on  report  of  commissioners 1557 

to  direct  delivery  of  possession 12^58 

final  confirming  sale  157T.  157S 

to  be  entered  in  county  where  property  situated 1677 

may  be  recorded  in  each  county  wnere  lands  are. ...  1566 

Quo  warranto, 

of  ouster  from  office •  1966 

Jtepleinn, 

final*  when  distinct  chattels  awarded  to  different  par> 

ties. 172B 

final 17W 

in  justice's  court •..• 


fb  In  iusticef  courts, 

when  to  be  rendered  and  entered 3015 

of  nonsuit.  . • ...  •  SOU 

upon  counterclaim  in  justice's  court • 2919 

upon  verdict  or  decision 3014 

on  remission  of  part  of  verdict  or  decision. ••,...•..•... 
rendition  and  entry  agilnst  joint  debtors. ••••••. ••.•••• 
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^udffaiieBts  —  Contlaiied* 

IL  By  dbtault. 

without  application  to  court  in  actions  on  contract,  etc 420 

when  notice  of  sum  demanded  not  served  with  summons.....     419 

when  complaint  not  served  with  summons 419 

when  clerk  ma^  enter  1212 

on  verified  complaint  1213 

on  unverified  complaint 1213 

proof  of  loss  of  instrument  and  contents 1213 

when  plaintiff  must  apply  to  court 1212,  1214 

proceedings  on  application  to  court 1215 

application,  on  service  by  publication 1216 

for  money  only,  to  be  entered  on  service  by  publication  only 

when  attachment  issued 1217 

papers  to  be  filed  on  entry  on  summons  by  publication 1217 

when  to  be  entered  against  infant  defendant 1218 

notice  to  defendant  of  application  for  judgment 1219 

on  failure  to  reply  to  counterclaim 515 

on  default  of  answer,  judgment  not   to  exceed  demand   for 

relief 1207 

ascertaining  damages  on  application  for 1216,  1216 

^  in  replevin 1729 

notice  to  defendant  of  assessment  of  damages 1219 

demand  of  notice  of  ass^sment  of  damages '.  1219 

in  matrimonial  action,  to  be  rendered  only  by  court. . .  1229,  1753 

1774 
when  defendant  served  by  publication,  etc.,  may  defend  after 

final  judgment 445 

relief  against  default  within  one  year 724 

IIL  By  comfession. 

jurisdiction  of  N.  Y.  city  court  to  enter .- 31B 

of  Albany  city  court 8224 

of  Troy  justice's  couit 3226 

when  judgement  may  be  confessed 1273 

married  woman  mav  confess 1273 

▼erified  statement  for 1274 

statement  may  ht,  filed 1275 

on  filing,  judgment  to  be  entered 1275 

costs  and  disbursements  on • 1275 

not  to  be  entered  after  defendant's  death 1275 

judgment-roll 1276 

docketing  and  enforcing 1276 

execution  when  debt  not  all  due 1277 

successive  executions  as  debt  falls  due 1277 

by  one  of  several  joint  debtors 1278 

Jn  snstice'j  court, 

jurisdiction  of  justice  to  render 2864 

entry 8010 

mode  of  confessing  8011 

when  judgment  voi/   8012 

TV.  JUDGMENT-BOLL. 

destruction  of  judgment-rolls  not  authorized 21 

not  a  lien  until  roll  filed 1260 

cannot  be  enforced  tmtil  roll  is  filed 1280 

to  be  filed 1237 

of  what  roll  con&ists    1237 

decision  or  repurl  ot   retcrec  lorms  part 1022 

on  entry  by  aetault   1237 

by  whom  prepared 1238 

indorsement  ot  time  of  tiling 12;iU 

how  indorsed,  on  entry  alter  death   121U 


tNDBX. 

Ivdirmeiits  —  Gontlnved. 

>   IV.  JuDGMBNT-ROLL — Continued. 

admission  of  counteqclum,  part  of • BS 

order  substituting  successor  of  officer  or  trustee  to  be  anneared.    Ttt 

memorandum  of  tender  and  acceptance  to  be  annexed 734 

exceptions  to  decision 'or  report  to  be  annexed 991 

final  order  in  condemnation  proceeding  to  be  attached ^^ 

on  award  in  arbitration 2379 

on  confession 12T6 

on  submission  of  controversy IS^ 

on  final  order  in  mandamus 2(^ 

replevin  papers  to  form  part  of 1717 

on  affirmance  by  ap])e}late  division 1354 

on  appeal  from  justice  of  peace 9QS1 

copy  to  be  filed  with  secretary  of  state  in  action  to  annul  cor- 
poration  * 1918 

in  action  to  vacate  letters  patent 1959 

V.  Docketing. 

sections  1245-1270  apply  only  to  judgments  for  money. ...   1272 

docket    books    to    be    kept 1245 

mode  of .^ *. 124S 

current  docket  books  in  New  York  county , 124-^ 

clerk    to    furnish    transcript 1247 

filing  and  docketing  transcripts 1247 

penalty  and  damages  for  clerk's  neglect 1248 

dockets  open  to  search  and  examination 1249 

not  a  lien  until  docketed 1290 

amendment • 1260 

power  of  courts  over  docket 129 

court  may  direct  docket  nunc  pro  tunc 1981 

return  ot  execution  unsatisfied  to  be  entered 1265 

entry  to  preserve  lien  for  purpose  of  contribution  after  sale 

on  execution 1488 

cancelling  or  correcting  docket  on  reversal  or  modification  on 

appeal 1321 

by  court  of  appeals 13S3 

of  Judgment  by  confession 1279 

of  compensation  and  costs  awarded  in  cdndemnation  proceed-  _ 

ings. 337S 

of  decrees  for  money  by  surrogate's  court 2SW 

of  award  in  arbitration 2879 

of  final  order  on   mandamus 20@ 

of  fine  imposed  by  judgment  of  ouster  from  office. ..........    19C-6 

of  judgment  charging  joint  debtor  not  summoned  in  previou^s 

suit 1941 

of  interlocutory  judgment  of  divorce  awarding  costs 1174 

against  joint  debtors  when  all  not  served 1036 

separate   dockets   when   judgment   awarded   against  executor, 

etc.^  personally  and  as  representative 1816 

final  judgment  in   replevin ,''  1730 

in  justice'"  court 2931 

orders  to  enforce  fines  of  jurors  in  New  York  county 1117 

unpaid  jury  fines  in  Kin^^s  county U5S 

Judgment  of  court  of  claims JBi 

Transcripts  of  suffices'  judgments. 

justice  may  give  transcript  after  expiration  of  term....  8088 

transcript  after  death,  etc.,  of  justice 3146 

may  be  docketed  within  six  years 3017 

in  action  for  chattel SOU 

against  joint  debtors 3021 

in  another  county « 3Q22 

foreclosing  niech?*^ics'  liens  in  courts  not  of  record 3410 

oi  Albany   city   court 

of  Troy  jixstice's  court ,  ........... 


INDfiX. 

Jfmdgv^euim  —  Continued. 

VI.  Lien. 

of  JudgnitDt  of  court  of  claims  on  real  property  2dA 

no  tttt  laitil  roll  filed   1250 

\j0til  docketed   1250 

4m  interest  in  real  estate  under  executory  contract. . . .   1258 

against  defendant  by  fictitious  name    1251 

iMdgiucnt  entered  after  death  not  a  lien  on  realty 1210 

bUrclMSe^money  mortgage  ranks  prior  to  judgment 1254 

muob   after-acquired   property 1251 

continues  for  ten  years  only 1251 

time  of  stay  not  part  of  ten  years 1255 

acquired  by  levy  after  ten  years 1252 

continues  three  and  a  half  years  after  letters  on  estate  of  de- 
ceased  debtor 1380 

preserving  lien  for  purpose  of  contribution  after  sale  on  execu- 
tion    1485 

when  joint  debtor  not  summoned 1936 

of  final  judgment  in  replevin 1730 

order  suspending  on  appeal 1250 

operates   trom   entry  on  docket 1257 

in  counties  where  transcript  filed 125S 

restoration  on  affirmance  or  dismissal  of  appeal 1259 

cancellation  on   filing  of   satisfaction-piece 1260 

not  affected  by  cancellation  after  discharge  in  bankruptcy. . .  1268 
after  reversal  or  modification  and  pending  appeal  to  court  of 

appeals • 1321 

docketed  against  decedent,   entitled  to  preference 2719 

against  executor,  etc.,  does  not  bind  decedent*s  realty  unless 

expressly   charged 1823 

against    executor,    etc.,    after    removal    does    not    bind    estate 

or  successor 1830 

preference   in    creditor's    action    on   realty    not   aliened   over 

individual  debt 1862 

in  creditor's  action,   no   Hen  on  realty  aliened   before  notice 

of  lis  pendens  or  judgment . .  .^ 1858 

not  affected  by  order  exempting  insolvent  debtor  from  arrest 

or   imprisonment 2198 

of  judgment  of  justice's  court 8017 

VII.  Defects  and   ir&eculakitxes. 

defects  cured  by  judgment  on  verdict,  etc 721 

informalities   in   entering,   and  in   roll  cured  by  judgment   on 
verdict    etc.    .......•.•.••..••.•..•.•.•••...•.•••■••*■••      i^i 

referee's  omission  to  take  oath  docs  not  vitiate 721 

amendment,  when  against  defendant  by  fictitious  name 1251 

VIII.    VaCATIKC  AMD   SETTING    ABIDE. 

in  city  cotirt  of  New   York 319b 

in   court    of    claims • f^ 

extension  of  time  of  heir,  etc.,  of  deceased  party,  to  move...      too 

for  error  at  interlocutory  reference  or  inquisition 1232 

motion  for  irregularity  to  be  made  within  one  year 1282 

notion  for  error  in  fact  to  be  made  within  two  years 1290 

by  party.  ^ • 1283 

after  partjrs  death  1;284 

by  person  not  a  party 1285 

by  one  of  several  parties 1286 

notice  of  motion • 1287 

notice  to  grantees  of  property  affected 1288 

service  of  notice    •  1^ 

exceptions  for  disability   1^91 

restitution ^... 1292 

modification  of,  for  dower,  when  rental  value  changes 1614 

revoking  judgment  of  separation,  on  reconciliation...........  17oT 


INDBX. 
lemts  —  COBtlm«ed. 

IX.   RXSTITUTIOM  OM  RZVSUAX.  OE  VACATINC 

when    defeadant    served   by   publication    defends   after    final 

judgment .' 4lS 

on  granting  new  trial lOOS 

when  vacated  or  set  aside 1293 

on  reversal  or  modification  on  appeal 133 

interest  on  judgment  of  restitution 1211 

when  property  sold    1323 

does  not  affect  title  to  property  sold ^tV^  1323 

recovery  of  purchase  money  on  eviction  of  purchaser   under 
sale  on  execution KT9 

X.  Assignment. 

ma^  be  assigned 1913 

assignor  must  acknowledge  assignment 128S 

on  vacating  or  reversal,  carries  cause  of  action  only   when 

assignable  before  judgment   1912 

may  be   filed    1270 

to  be  noted  on  docket  when  filed .   1270 

receiver,  etc.,  may  file  notice  of  appointment  and  ownership. .   1263 
assignee  for  benefit  of  creditors  may  file  notice 12& 

XL  Emfobcxmknt. 

stay  pending  appeal  or   new  trial,   see   "Appeals;  "   "  Kw 

Trial." 
not  to  be  stayed  on  appeal  for  more  than  thirty  days  withotat 

security 1351 

•uspension  of  sale  of  realty  pending  appeal  from  refusal   of 

specific  performance 1323 

for  monev  on  contract,  not  to  be  enforced  by  imprisonment. .        16 

when  entorceable  by  execution   1240 

execution  on  judgment  of  court  of  claims 2C3 

on  decree  for  monejr  by  surrogate's  court 2354 

when  enforceable  only  against  attached  property 707,     70b 

by  punishment  for  contempt 1241 

how  real  property  sold  under  direction  of 1242 

sale  to  be  by  auction  and  in  daytime 13S-2 

conveyance  on  sale  under,  to  state  person  whose  interest  is 

sold » 1244 

levy  on  real  property  after  ten  years 1252 

notice  of  levy  on  real  property  to  be  recorded  and  indexed.  .    12^,2 

appointment  of  referee  to  do  act 1230 

of  receiver  by  or  after 713 

"»^  judgment  for  necessaries,  etc.,  against  earnings,  trust   in- 
come,  etc 1^301 

of  judgment  on  award  in  arbitration 23$^) 

of  affirmance  or  modification  on  appeal 1^19 

against   executor,   when    to   be   enforced   against   decedent's 
property ..•• 1814 

Of  justices'  courts. 

issuing  execution •••••••••.•• • •   8017 

against  person StC^ 

on  judgment  against  joint  debtors 3020 

not   affected   by  discharge   from   imprisonment  on  execu* 

tion 3087 


XII.  Contribution  between  debtors. 

enforcing  by  original  judgment  after  sale  on  execution 14S4 

preserving  lien    of  original  judgment   for  purpose  of   contri- 
bution     14K 

entry  on  docket  to  preserve  lien  of  original  judgment 1486 

XIII.  Satisfaction.  a 

presumption    of    satisfaction ,o>*o  iftlj 

on   composition   by   one   joint   debtor 1943,  IS** 

on  rc«U*niption   by  crc<litor  of  realty  sold  on  execution 1463 

by    dc|)05it     1  '"^l 

by  attorney    it    fact • 1-00 

1286 


INDBZ. 

Judments  —  Continued. 

XIII.  Satictactiok  —  Continned. 

by  assignee ••••• 126Q 

by  attorney  in  action 12Q0 

revocation  of  authority  of  attorney 1260 

aatisfaction-picce  to  be  executed  by  party  or   hit  execotoi', 

etc 1260,  1201 

to  be  acknowledged 1200 

entry  of  satisfaction  by  execution 1204 

certified  copy  execution  and  return  satisfied  may  be  filed I'^tO 

dockets  of  transcripts  to  be  satisfied  on  certificate  of  clerk. .  1267 

XIV.  Cancellation;  dxschakge. 

cancellation  upon  discharge  of  Insolvent  debtor 21  «^ 

discharge  after  adjudication  in  bankruptcy 12^^ 

notice  of  application  to  cancel  against  banknipt 1268 

XV.  Effect;  conclusiveness. 

of  court  of  claims  a  bar 269 

of  dismissal  not  a  bar  unless  on  merits 1209 

collusive,  not  a  bar  to  action  for  penalty  or  forfeiture 1896 

against  heir  or  devisee,  bars  action  against  executor,  etc 1821 

in  ejectment,  conclusive  as  to  parties  and  privies 1524 

conclusive  effect  in  action  to  annul  marriage 1754 

effect  of  judgment  against  ofiicer  of  unincorporated  associa* 

tion 1921 

on  award  in  arbitration  2380 

against  executor,  etc,  not  evidence  of  assets 1824 

on  eviction  of  purchaser  at  execution  sale,  remains  in  force. .  1480 

foreign  judgment  does  not  affect  right  of  arrest 552 

right  of  arrest  for  fraud  not  affected  by  judgment  for  price* 

etc 552 

against  sheriff  for  escape,  evidence  of  damages  in  action  on 

bond  for  jail  liberties 166 

XVI.  Actions  on. 

limited  to  twenty  years • 876 

adverse  possession  under  869 

limitation  of  action  on,  of  court  not  of  record. 382 

when  cause  of  action  on  judgment  of  court  not  of  record 

accrues .382 

when  action  roa^  be  brought  on  judgment 1013 

when  proof  of  jurisdiction  necessary 5.32 

how  pleaded 5.32 

prooi   of  jurisdiction   and   judgment   of  justice  of  pe&co   of 

another  state. 948-051 

Jn  juttice's  court. 

i'urisdiction  over  action  on 2862 
LOW  proved 3155 

action  on  justice's  judgment  against  joint  debtors 3021 

costs 3164 

Jndirment  Creditors. 

action  by,  for  sequestration  and  distribution  of  corporate  prop- 
erty   1784 

to  enforce  judgment  for  necessaries,  etc.,  against  earnings, 

trust  income,  etc 1301 

••  judgment  creditor's  action  "  defined  3.343 

••  judgment  creditor  "   defined    .3.343 

action   to   discover  and   apply   property,   see   '*  Ckbditors'    Ac- 
tions." 
•ction  by,  to  charge  property  of  joint  debtors  not  summoned, 
se«  "Joint  Debtors." 
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INDflX. 

Jadirmeiit  Debtors. 

discharge  of,  from  arrest  or  im; 
**  Insolvkmt  Dsbtom." 

Jwdldal  Depflurtmeat** 

'designated.  • ••• ••••• •••••••••••••••••••••    20 

Jurladlctlon. 

and  powers  of  conrtA  contiuued •• ^ 

of  court  of  daiau •••...    364 

of  appellate  division  on  appeals  from  orders  and  judgments  of 

court  of  claims   27^ 

of  city  court  of  New  York ^SlSt    Sli 

over  actions  for  services,  assault^  etc,  on  vwsris 3IT 

no   admiralty   or   maritime  jurisdiction SIT 

cannot  naturalize  an  alien 31^ 

of  county   court    34<' 

co-extensive  with  supreme  court Zi& 

power  to   remit  fines  and  penalties SSOi,    S5l 

of  surrogate,  general 24T2 

to  be  presumed 24iTT' 

not  lost  by  defect  in   record 24T4 

effect  of  exercise  of 247? 

as  against  surrogates  of  other  oonnties 2476 

concurrent  of  two  or  more  surrogates 2477 

of  justice  of  the  peace  must  be  expressly  conferred '2f^i 

general,   civil 2Hiw 

cases  excepted   from   civil 2^ 

residental  requirements. 2^ 

residence  of   corporation  for  purpose  of 2869,  2879-2^^ 

ouster  of  jurisdiction  on  answer  of  title  to  realty.  • .  2051-2lk1< 

of  Hudson  mayor's  court 31<t6 

of  Utica  recorder's  court 3196 

of  Oswego  recorder's  court S19^ 

of  city  court  of  Yonkers..^ 8203.  32M 

of  Albany  city  court 3223,  3SM 

of  Troy  justice's  court 3223,  3224 

of  Rochester  municipal  court SSH 

provisional  remedy  gives  jurisdiction  of  action 41^ 

demurrer  to  complaint  for  lack  of 4SF 

to  counterclaim  for  lack  of 496 

lack  of,  not  waived  by  failure  to  plead 490 

does  not  avoid  undertaking  on  attachment 642 

when  proof  required,  on  plea  of  ludgment 2B2 

proof  of  jurisdiction  of  justice  of  peace  of  adjoining  state.  MS,     fVii^ 
in  replevin  acquired  by  seizure  before  service  of  summons. . .  .    ifiOT 

residence,  etc.,  required  in  action  for  divorce ITSfi 

in  action  for  separation 17^ 

of  actions  against  foreign  corporations 17^1 

by  non-resident  against  foreign  corporation 17*»f' 

by  one   foreign   corporation   against   another 17?*' 

of  proceedings  to  discharge  Insolvent  debtors  from  debts 21.V» 

of  summary  proceedings  to  recover  possession  of  real  property. .   2234 
over  custody  of  persons  and  care  of  property  of  idiots,  lunatics 
and  habitual  drunkards 


Jhivf  and  Jworfi. 

"  trial  juror  "   equivalent  to   "  petit   juror  ** 3343 

"trial  jury"  equivalent   to  "petit   jury" 3343 

*' notifv  "   equivalent   to    "summons" • SMS 

jury  of  part  aliens   abolished 119n 

lurors  in  criminal  cases .••• 3350 

panels  may  be  ordered  to  be  destroyed .•...•••••••••••  21 

nlflconduct  of  juror  a  contempt •••••••«••»•  U 


INDBX. 

and  Jurors  —  Continued. 

0  forfeiture  and  damaf u  for  t&kiag  gift  or  bribe. •••••••«•••••»  UM 

for  makiag  gift  or  ^ibe  to  juror 1104 

how  procured,  on  commission  for  appointment  of  committee  of 

incompetent 2880 

how  summoned  on  writ  of  assessment  of  damages 2109 

summoning   and    impanelling    in    summary    proceedings    to   re- 
cover possession  of  land 2247 

to  be  sworn  and  summoned  on  writ  of  assessment  of  damages.  .2110 

sheriff,  etc.^  to  keep  jury  in  special  proceeding 1100 

fine   for  misconduct  of  ofiicer  attending  jury  in   special   pro- 

;  ceeding  .  .  .  . 1106 

exclusion   from  courtroom  during  argument  of  nonsuit 1190 

X.   QVALtFlCATlOKS;    SELECTION    AND    ATTBVDAKCB    OW    TBIAL   JUBOSS 
BL9SWHXR8  THAN   IM    NEW  YOBK  AND  KINOS   COUNTIBS. 

1.  Qualifications, 

qtulificAtions.  .  . 1027 

by  possession  of  real  estate  under  executory  con- 
tract.   1028 

certain  publie  officers  disqualified 1029 

exemptions  from  service   1030 

«vidcn6e  of  exemption 1031 

exemption  for  actual  service  in  New  York  county.  • 1084 

disqualified   and   exempt  persons  to   be   discharged   from 

service 1032 

when  excused  from  serving ,  * .  1033 

application  of  sections  1027-1033 1034 

Z  Preparation  of  lists;  drawing;  noti/icatioH. 

supervisor,  town  clerk  and  assessor  to  make  jury  list....  1036 

names  to  be  taken  from  asaeasment-roU 1036 

duplicate  lists  to  be  filed  with  countv  and  town  clerks. .  1037 

county  clerk  to  make  and  deposit  ballots 1038 

old  ballots  to  be  destroyed 1030 

notice  to  town  ofHcers  to  transmit  jury  list 1039 

to  scrve^  for  three  years 1040 

preparation  of  jury  list  in  cities 1041 

number   of  jurors  to   be  drawn   for  each  jury   term   of 

courts  of  record .1042 

when  drawing  to  take  place 1042 

drawing  and  notification  of,  in  county  court 357 

drawing  of,  for  adjourned  term  of  court 84 

notice  of  drawinqr   -^ , 1043 

sheriff  and  count]^  judge  to  attend  drawing. 1044 

sheriff  or  countv  judge  not  appearing,  to  be  again  notified.  1045 

officers  required  to  be  present  at  drawing 1046 

method  of  drawing   1047 

minute  of  drawing  to  be  made 1047 

list  of  persons  drawn  to  be  delivered  to  sheriff 1047 

sheriff  to  notify  jurors  and  make  return 1048 

list  of  jurors  drawn  to  be  furnished  to  applicants 1040 

namea  of  jurors  who  have  served  to  be  kept  in  separate 

box 1050 

not  appearing  to  b«  returned  to  ballot-box 1050 

drawing  to  be  from  second  box  when  first  exhausted....  1051 

third  jury  box  to  be  kept 1052 

names  to  be  deposited  in  third  box 1053 

court  may  direct  drawing  from  third  box  to  fill  panel...  1054 

notification  of  jurors  drawn  by  order  of  court 1055 

justice   of    supreme    court    or    county    judge    may    order 

additional   iurors  drawn   1056 

order  for  additional  jurors  to  be  filed  with  county  clerk..  1057 
supreme  or  county  court  may  order  clerk  to  draw  addi- 
tional jurors. 1058 

attendance  of  oanels  in  Albany  county 1058 

drawing  of  additional  jurors • ••••••.••••  105C 
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INDBX. 

Smrr  a»d  Jvrors  —  Contlnved. 

I.  OuAuncATioNs;  SBLBCTioir,  arc. — 'Contmiied. 

2.  Preparation  of  Hsts;  drawing;  notification  ^-^ConHanetdm 

notification  of  additional  jurors 

county  court  may  designate  days  of  attendance  of  jurors.  100 
deputy  county  clerk  possesses  powers  of  clerk  when   ab- 
sent   1061 

sections  1035-1061  not  applicable  to  N^w  York  or  Kings.  ICG 

8.  Fines  for  non-attendance. 

amount 107S 

imposition  of  fine  when  juror  personally  notified. .......  1071 

order  to  show  cause  when  juror  not  personally  notified. .   1073 

mav  be  made  returnable  at  county  court lifiA 

clerk  to  deliver  certified  copy  of  order  to  sheriff. .......  lOiS 

hearing  upon  order  to  show  cause lOTS 

discontinuance    when    death,    insanity    or    removal     from 

county  shown 10T7 

discontinuance  of  proceeding  on  satisfactory  excuse lOTT 

sections  1072-1077  not  applicable  to  New  York  or  Kinss.   107S 

IL  QuALxrx cations;  selection  and  attbndancb  of  xaiAX.  juxofts. 

IN    NEW   YORK   COUNTY. 

penalty  for  false  certificate  b^  physician. 1129 

for  refusal  of  information  to  commissioner 1121 

bribery  of  officer,  etc.,  a  misdemeanor 1123 

acceptance   of    bribe   a    misdemeanor 1121 

concealment  of  offer  to  take  bribe  a  misdemeanor IIM 

false  bwearing  perjury   1129 

t.  Qualifications;  exemptions;  excuses, 

qualifications 1029.  1079 

resident  defined 106B 

persons  exempt  from  service 1061 

proof  of  right  to  exemption lOS 

military  officers  to   certify  to  commissioner  persons   per- 
forming military   duty    IQgS 

discharge  for  actual  service 1004 

when  excused  after  actual  service 1064 

temporarily    excusing   from   attendance ••....   lOS 

when  and  how  juror  excused 1086 

applying  to  be  excused  must  produce  notice  to  attend.  .  .    1067 

service  in  court  not  of  record  as  excuse 1U8& 

claims  for  exemption  to  be  heard  by  commissioner.   ICOO^    lil94 

2.  Commissioner  of  jurors. 

powers  and  duties 1090 

to  hear  and  determine  claims  for  exemption 1(MM).  lOM 

may  appoint  assistants,  etc. 1001 

to  designate  assistants  to  attend  drawing 1091 

and  assistants  may  administer  oaths 1091 

public  officers  to  aid 1062 

office  and  rooms   \COCi 

to  select  trial  jurors lOfV) 

to  prepare  jury  lists lOM 

clerk  to  certify  attendance,  excuses,  fines,  etc 1060 

to  r^eive  fines   ....^ • 1118 

accounts  of  commissioner 1118 

3.  Jury  lists;  drawing;  attendance, 

jury   year    1064 

length  of  jury   service  required 1064 

preparation   of   jury   lists    lOM 

voters   and   non-voters'    lists    lOM 

notice  to  testify  to  juror's  liability  to  serve 1005 

l'.iOO 
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and  Jurors  —  Conttniied. 

II.  OuALincATioNs;  ssLzcnoN,  rrc. —  Contlxraej. 

8.  Jury  lists;  drawing;  attendance  —  Continued. 

penalty  for  disobedience  to  notice  to  testify  to  juror't  lia" 

bility  to  serve  1006 

lists  to  be  returned  to  county  clerk 1096 

correction  of  jury  lists 1006 

ballots  to  be  prepared  by  commissioner  of  jurors 1007 

supplemental  lists 1007 

number  of  jurors  for  each  term 1098 

when  jurors  to  be  drawn 1090 

what  officers  to  attend  drawing 1000 

notice  of  drawing   1100 

adjournment  of  drawing  for  failure  of  officer  to  appear. .  1101 

when  drawn  on  adjourned  day 1102 

mode  of  drawing 1103 

minute  of  drawing 1108 

drawing  for  term  consisting  of  two  or  more  parts 1104 

commissioner  may  issue  notice  of  drawing  to  jurors....  1105 
copy  of  minute  of  drawing  to  be  deUvered  to  commis- 
sioner   1106 

notice  to  attend  trial  term 1106 

service  of  notice  to  attend  trial  term 1106 

commissioner  to  make  return  of  notice  to  attend 1106 

clerk  to   certify  to  aldermen   failure  to  personally  serve 

less  than  majority  of  panel 1107 

sheriff  not  entitled  to  fees  for  notifying  jurors  when  less 

than  majority  personally  served 1107 

order  for  new  panel  during  term • 1108 

drawing  of  new  panel  ordered  during  term 1108 

notice  to  attend  to  jurors  drawn  during  term...- 1106 

4.  Imposition  and  collection  of  lines, 

fine  for  non-attendance 1100 

remission  of  fine   1100 

may  be  arrested  and  compelled  to  serve 1110 

remitting  and  enforcing  nnes 1118 

order  to  show  cause  why  fine  should  not  be  enforced. . .  1118 

service  of  order  to  show  cause 1118 

hearing  and  determination  on  order  to  show  cause 1113 

appeal  from  order  enforcing  payment  of  fine 1113 

orders  to  enforce  fines  to  be  docketed  as  judgments 1117 

lien  on  real  property  of  orders  to  enforce  fines 1117 

execution  on  order  enforcing  fine 1117 

satisfaction  of  order  enforcing  fine 1117 

commitment   for   non-payment  of  fine 1117 

fine  to  be  paid  to  commissioner 1118 

corporation  counsel   to  prosecute  proceedings   to   enforce 

fines , UIJV 

actions  for  penalties  to  be  brought  in  name  of  city. ......  1119 

compromise  and  discontinuance  of  actions  for  penalties.  1119 

report  of  corporation  counsel • 1110 

5b  For  municipal  courts. 

how  selected 1110 

fine  for  non-attendance    1111 

C  For  sheriff's  jury. 

drawing ••••• ••  1112 

bow  selected 1112 

division  into  panels 1112 
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Jwrr  And  Jurors  —  Conttniied* 

llh  Qualifications;  sslsctioh   ajio  attjihoavce  07  TtOASm   J\ 

IN    KINGS  COUNTY, 

corrupt  omission   of  juror's  name,   felony ••...•.•.••••  1151 

willful  neglect  by  commissioner  ft  mfsdeme«nor. .••..••....•  119 

refusal  of,  or  false  information,  a  misdemeanor IIC 

suppression  of  notice  a  misdemeanor ...., lltt 

false  certificate  of  physician  a   misdemeanor. 116 

1.  QualHications ;  exemption^. 

qualifications ••.«•••••••»•   1029.  113S 

exemptions   from  eervice    •..•.••• IIST 

proof  of  right  to  exemption » ..•• 1]2S 

commissioner  to  receive  evidence  of  exemptloii 11S2.  IIS 

grounds  for  excusing  from  service 113^ 

2.  Commissioner  of  jurors. 

to  select  jurors   1132.  113S 

revision  of  jury  list*  under  supenrision  ol  jvatices 113! 

ejEamtnatioo  of  jurors  aa  to  qualliiGaCioof ...>•••• IVH 

to  receive  fees  and  fines  for  benefit  of  county 1133 

to  provide  office,  etc..  for  comaiissiofiar lli»4 

to  receive  evidence  of  exetaption « lid? 

cleric  to  certify  attendance,  exeusca,  fines*  etc*  to    com- 

miationer. IISI 

to  collect  fines 1195 

to  report  nnd  pay  over  oioney ^  US 

&  Jury  lists;  drawing;  attendance. 

length  of  service  required •••..  119 

how  selected ••••••••.  1133 

assessors  to  return  persons  liable  to  service 1135 

to  be  selected  by  commissioner 1135 

how   selected    from    assessors'   returns 1135 

publication  of  notice  of  sdeetion 119K 

preparation  of  list  of  trial  jurors • IIS? 

filing  lUt 1131 

supplemental  lists 113^ 

bailota  to  be  prepared  and  depoaited  in  box 1139 

notice  to  officers  to  attend  drawing 11# 

nttoiber  Co  be  drawn 1140 

prooeedini^  preliminary  to  drawing 1141 

mode  of  drawinf^  11C2 

minute  of  drawing 1143 

boxes  to  be  sealed  after  drawiiij^. 114^ 

procedure   on   drawings  after   tirifit 1144 

correction  of  lists    ,.«.• 1145 

drawing  from  second  box  when  first  exhausted 1145 

panel  to  be  tranamitted  to  shcri^T ..«.. 1146 

notice    to    attend    term.... 1129,1146 

days  foj  which  jurors  notified • 1147 

power  of  judge  to  excuse 114T 

judfl^e  may  change  day  of  attendance.^. ...*...• 114? 

commissioner   to   make   return   of  service 1148 

order  for  new  panel  during  term * 1149 

drawing  of  new  panel  during  tern n^ 

notice  to  new  panel  drawn  during  term 1140 

compensation  to  judges  for  services  relating  to Ita 

jurors  in  special  proceeding  before  county  fudge 1150 

may  be  arrested  and  compelled  to  serve 1153 

4b  Imposition  and  enforcement  of  Unes. 

fine  for  non-attendance   ....«••••••.•••••••..••  IIB 

notice  to  delinquents  to  show  cause.... ••• ••..  UM 


INDBZ. 

Jury  and  Jurors  —  Continued. 

III.  Qualifications;  selection,  etc. —  Continued. 

4.  Imposition  and  enforcement  of  fines  —  Continued. 

board  for  remisaioa  and  enforcement  of  fines. ••.••....  1154 

powers  of  board   , • 1154 

commissioner  to  collect  fines 1155 

return  of  un{>aid  fines 1155 

precept  to  levy  on  personal  property 1155 

enforcing  return  of  precept  by  commissioner 1156 

unpaid  fines  to  he  docketed  as  judgments 1156 

lien  of  unpaid  fines  on  real  property. 1156 

execution  for  unpaid  fine ^ 1156 

discharge  of  lien  for  unpaid  fine 1157 

IV.  SrSpIAL  OR  STftUCK  jv«r, 

what  courts  may  order., ,..,«... 1063 

terns  of  order  for 1063 

notice  o£  striking 1064 

mode  of  ttrikiBg , 1065 

notice  to  jnrors  to  attend ^ 1066 

f  ury  formed  as  in  other  cases • 1067 

drawing  additibaftl  jurors  or  talesnea...* • 1067 

peremptory  challenges • . .  1067 

disqualification   of   derlc  or  commissioner  of  jurors  for  in* 

ter«st. 1068 

party  applying  for  struck  jury  to  pay  expspsca 1060 

V.  FoEKMir  jvar. 

copv  of  order  for,  to  be  delivered  to  sheriff 1070 

mode  of  obtaining 1071 

notice  of  drawing 1070 

notice  to  jnrors  to  attend •  1071 

VL  CoLLSCTiov  or  fines  against  oeunqusnts. 

as  to  N«w  York  oonnty,  smpra,  U,  4k 

as  to  Kings  county,  eitpra.  III,  4. 

as  to  other  parts  of  the  state,  suprm.  I,  B, 

derk  to  issue  warrant  to  coilect  to  aherift 2294 

to  whom  wmrrant  iasues  when  delinquent  resides  in  another 

county « 2204 

lev7  of  execution  on  penonal  property  under  warrant 2296 

arrest  of  delinquent  under  warrant 2296 

ntom  of  warrant 2297 

prooeedinga  to  conapd  sheriff  to  return  warrant 2297 

iisuanrf  of  new  warrant  on  return  of  fiiut 2208 

clerk  of  court  to  make  schedule  of  Anes  im|»oeed 2203 

In  special  proceedings. 

fine  for   non-attendance    .....•«,,••.......... 1195 

notice  of  imposition  ot  fine 1197 

remission  of  fine   1197 

special  return  of  deKnquencv  and  fine 1198 

collection  and  remission  of  nne  by  ceun^  clerk 1199 

VIL  Trial  by  Junr.      See.  also,  *•  T«tal." 

feigned  issnca  dholisdicd   823 

to  be  had  •%  prescribed  by  code 1190 

ejccknton  of  jury  from   courtroom   during  argument  of  mo- 
tion   for    nonsuit 1190 

%cnire  to  pt»Cnic  Turers  not  neceosary 1101 

lAat  Issuea  are  triable  bry 068 

apMBCtfic  questions  where  jury  trial  not  of  right 823 

trial  may  be  continued  beyor^d  term 45 

C*  iry  may  be  discharged   wn  Stmday •...,.,,         6 
sues  of   fact   in   partition .....,•,.  1044 
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Jury  and  Jurors  —  Contlnved* 

VII.  TmxAL  BY  JURY  —  Continued. 

view  in  action  for  waste •..•••• 

issue  of  adultery  in  action  for  divorce IT^ 

action  to  annul  corporation  triable  of  right ••......  I9DC 

in  nature  of  quo  warranto  triable  of  right. ...........  l$5i* 

to  vacate  letters  patent,  triable  of  right 1S5^ 

issues  of  fact  on  alternative  mandamus S)>0 

order  for  trial  of  questions  of  fact  arising  on  prohibition.  ...  3UGB 

application    for    insolvent    debtor's   discharge  on    denxa.nd    of 
contesting  creditor a© 

summary  proceedings  to  recover  possession  of  land 2S47 

questions  to  be  stated  on  application  for  appointment  of  com- 
mittee  for   incompetent 

questions  of  fact  in  proceedings  before  surrogate  to  selX  realty 
to  pay  decedent's  debts ^ 

in  New  York  county,  of  proceedings  in  surrogate's  cottrt    for 
probate  of  wUl 

upon  reversal  of  decree  of  surrogate  in  probate  caae. 

action  to  determine  validity  of  will,  triable  of  right. 

demand  for,  in  justice's  court .••••.....  291^^ 

in  marine  causes  in  N.  Y.  city  court Sl^ 

VIII.    FOKMATZON    OP  THK  JURY  AT  THB  TRXAU 

clerks  to  prepare  and  deposit  ballots.  • -•..•...••  116 

to  draw  ballots IICI 

mode  of  drawing • , IJA 

persons  drawn   from  jury • ••••....   1168 

disqualification   for   relationship IIM 

objection   for   relationship 110 

ballots  drawn  deposited  in  second  box 1167 

returned  to  first  box  when  jury  discharged. 11€S 

of  absent  and  excused  jurors  returned  to  first  box 1169 

second  jury  may  be  drawn  before  first  discharged 1171 

when  talesmen  to  be  procured   or  jurors  drawn   from   third 

box 1171.  11T2 

disqualification  of  sheriff  to  summon  talesmen 1173 

notice  to  talesmen  and  return  thereon 1174 

fine   of   talesmen   for   non-attendance 1174 

exceptions  and   challenges  to   talesmen •>.•-......  1174 

no  objection  that  jurors  not  on  original  pand IITS 

peremptory  challenges , 117V 

no  challenge  because  officer  drawing  party  or  interested ....  1177 

because  officer  notifying  party  or  interested UTS 

not  disqualified  because^  resident  or  taxpayer  of  municipality.    1^79 

stockholder  of  corporation  party  subject  to  challenge \\9t* 

employee  of  party  subject  to  challenge 1]^ 

challenges  tried  by  court  onlv n^l 

review  of  determination  of  challenges llifiO 

IX,  Verdict. 

trial  deemed  to  continue  until  verdict ••.....     9flS 

may  be  discharged  on  Sunday •,.. 6 

discharge   on    failure  to   agree IISI 

proceedings  after   disagreement im 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

to  assess  damages  in  action  for  money. IISS 

to  find  single  damages,  and  court  to  increase,  when  doable, 

etc.,  damages  given • 11S4 

rendition  of  verdict,  subiect  to  opinion  of  court llffi 

general   and   special   verdict  defined 1186 

when  general  or  special  verdict  to  be  rendered 1187 

appeal   from  judgment  where  general  or  special  verdict  ren- 
dered  , 1187 

special   finding  controls   general   verdict •••••.•• 1188 

entry  of  verdict • ••••••••• 1181 
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#iiry  and  Jurors  —  Continued* 

IX.  VsEDicr  —  Continued. 

«ntry  of  judgment  on  verdict •••.•^. •••••••  llflt 

mistake  in  name  of  juror  cured  by  judgment  on  verdict,  etc. .     721 
no  civil  ot  criminal  liability  for  verdict 1192 

X.  Pbbs  and  compensation  of  jurors. 

fees 3318 

mileage 3314 

supervisors  may  make  allowance 8814 

extra  pay  upon  protracted  trials 8315 

fees  in  special  proceedinc^ 3816 

compensation   on   commission   for  appointment   of  committee 

of  incompetent 2833 

•herifTs   fees    for   notifying 3307 

presentation    of    claims    by    jurors    and    disposition    of    un- 
claimed   fees    83Sla 

XI.  Juioas  AND  JURY   TRIALS  IN    JUSTICES'    COURTS. 

delivery  of  jury  list  to  justice 2960 

venire. 2991 

in  action  between  two  towns  or  cities... 2992 

delivery,  execution  and  return  of  venire 2998 

preparation  of  ballots   2994 

drawing  jurors • .  2996 

attachment  against  jurors  in  default 2996 

new  venire 2997 

talesmen 2997 

jurors'   oath,    2998 

mode  of  hearing  cause 2999 

rendition  of  verdict 8007 

discharge  on  disaffreement   8008 

new  venire   on   disagreement 8006 

imposition  and  collection  of  fine  against  defaulters 8009 

fees 8826 

Jiisttoe  ot  the  Peace  and  l&is  Court. 

included  in  term  *' judge  " 8348 

not  a  court  of  record 8 

removal  of  action  to  county  court  of  Kings 2934 

provisions  applicable  to  Rochester  municipal  court 8226 

provisions  relating  to  justices'  courts  in  Brooklyn,  see  "  Brook- 
lyn Justices'   Courts." 

county  court  may  remit  fine  imposed  by 858 

may  discharge  person  committed  for  non-payment  of  fine.    858 

1.  Powers  and  duties. 

application  of  general  provisions  of  code. 8184 

tavern-keepers  disqualified 2866 

members  of  legislature  not  compelled  to  act  as 2867 

general  power£. 2866 

may  be  excused  from  serving  as  jiiror 1088 

when  to  attend  drawing  of  jurors 1046 

to  hold  court  within  his  town  or  city 2868 

court  not  to  be  held  in  room  where  traffic  in  liquor  author- 

ixed 286S 

when  office  to  be  kept  open 8141 

may  take  oaths  and  affidavits 642 

to  furnish  transcripts  and  copies 8149 

may  give  transcript  of  judgment  after  expiration  of  term....  8028 
proceedings  before,  may  be  proved  by  justice's  oath.  ••.••. ..     940 

to  make  return  on  appeal  after  expiration  of  term 8064 

transfer  of  action  on  expiration  of  term •••••*..  ^160 

because  justice  material   witness •••........f  ^151 

ftttM^lura  upon  transfer  of  action ;.••••.•••»•••.•.« v**^ 
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Jvsttce  of  the  Peace  and   hla  Court  —  Comtti 

I.  Powers  and  duties  —  Continued. 

costs  upon  transfer  of  action  to  another  justice. 

xvward  to  constable  fortndden 3138 

not  to  be  interested  in  litigation ; 3117 

induceifteflts  for  business  prohibited XVT. 

misdemeanor  to  violate  ]>ro visions 3116 

forfeitur ?  of  office  for  violation  of  law ......••.••...  SIS 

purchase  of   claim   or   interest  in   action  by  justice    or    con* 

stable  a  defence SIS 

iailure  to  pay  over  m«ney  a  misdemeanor 215S 

forfeiture  of^ office  for  failure  to  pay  over  money 2155 

II.  HiANDATxs  nt  ytjsrict, 

generai  requisites. ••.•••...  SLS 

containing  blanks  are  void « SIS 

constable  to  execute  in  person. SIST 

authorization  to  private  person  to  execute 3196 

sheriff  to  execute  in  case  of  resistance ,.  315i> 

2n.  Books  akd  i»AP£ts  cr  jxtsticx 

docket  book : Sltf 

entries  to  be  made  in  doiJtet  book... 3140,  314* 

index  to  docket  book , 31-C 

papers  to  be  filed  and  preserved 3134p  31«l 

to  deposit  books  with  town  or  city  clerk  on  removal 3144 

certincatc  to  docket  book  deposited  with  town  or  city  clerk. .  3I£ 
town  or   city  clerk  to  demand  books  or  papers  upon,   expira- 
tion of  term 31<I6 

txanscry^t  of  judgment  after  death,  etc S14« 

compeiling  deliverv  of  books  or  papers  to  town  or  city  cleric  3I4T 

entries  in  docket  Book  ijresumptive  evidence Zl^ 

in  case  of  death  or  absence,  pruceedings  may  be  proved    by 

CI i'zlnal  minutes  or  sworn  cu,  y 94A 

transcript   from  docket  book,  subscribed  and  authenticated,   is 

evidence    £C9 

docket  book   and  certified  transcri;'t  arc  evidence   in   justice's 
court i& 

IV.   PUNltMUBMT   or   CEIMINAL  OOMTBMm. 

power  to  punish ....••..•• 2^""i 

fine  and  commitment I'*'     5;7i 

offender  to  be  heard , W...  &»72 

warrant  to  bring  offender  before  conrt '.'.[]'.  Sci 

record  of  convktlon  H^  2873 

Ye<|Tii sites  of  comiiiitmen*' ''874 

fine  to  be  paid  to  overseer  of  poor • , ]*.  2875 

v..  JUUfDICTION.  . 

must  be  expnssly  conferred , 2663. 

Senerai  civil  jumdfetion  • .  ^ V. !  2862 

cases  exchtded  from ,,,. *'.*  2863 

may  render  jndgment  by  confession ...V"  28B4 

actions  by  or  against  corporations... ,"  286S 

town  or  county  officers ' 2865 

by  executors,  administrators  and  trustees 2«65 

brr  receivers  in  snnplcmentary  proceedings 2SB& 

fcow  aiffected  by  residence  of  parties 2800 

reaidence  of  con>oratton   ,  jsidi).  2879 

of  railroad  corporation   S869*  2880 

•f  express  companies 19B0l  2881 

ot  saonmry  proceeding<)  to  dispossws 2234 

^iaeontiooaHce  when  accounts  exceed  ^<X> ."  2050 

'      oi/  on  uiswer  of  title  to  real  property. . .  •  * 
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VI.  Summons.  ^^ 

action  commenced  by  service  of  summons  or  appearance....  287o 

contents  of  summons    2877 

when  returnable    2877 

when  accompanied,  .by  order  of  arrest «...  2877 

time  and  manner  of  service * « •  • ^I^ 

service  on  corporation    28Tli 

on  non>resident  partnership,  etc 287li 

on  railroad  corporation    2S8(),  2882 

on  express,  insurance  and  telegraph  oompanies..  2881,  2882 

dtaignatioft  of  uokaowa  defendants 2881 

rctuTn 2S«;» 

second  and  third   summons 288.? 

relation  back  of  second  and  third  summons 2H^^ 

service  on  defendant  with  warrant  of  attachment 2U10 

VII.  AmASAircc  or  pAaTxas. 

to  wait  ooa  hour  for  appearanoei 2893 

may  be  in  person  or  by  attorney « 2886 

appointment  of  guardian  ad  Ht4m  for  infant  plaintiff 2887 

prooi  of   attorney's  authority 28M 

plaintiff  must  prove  case  except  wfaerd  a  verified  comf^int 

U  served 2891 

(tffeet  of  failure  of  defendant  to  appear 2988 

constable  and  law  partner  of  justice  not  to  act  ••  ttUorae/. .  2889 

VHL  OlDBI   OF  ABIBST. 

grounds  for  granting  order. ••••.•••• «••••••«•.  J8M 

not  to  be  granted  against  female.. ••••••  ••«•••••••• •••  2fi&l 

fn  what  actions  order  may  be  graated ••••*.•• 280S 

sufficiency  of  papers ••••••••••««•••.••»•.•••..  2806 

plaintiffs  undertaking  on   2806 

contents  of  order ••.•••••••*•••••.••• 2807 

execution  of  order ••••••• •••••••••••.•••..  2898 

constable's  return • 2800 

wlien  summons  accompanied  by  order  returnable.*....** 2877 

plaintiff  must  appear  when  notified ••••.•*.•«..  280£i 

defendant  to  be  kept  <n  custody • * 2900 

motion  to  discharge  from  arrest. •.•••••••••••••••*•. *..•..  2001 

effect  of  order  discliar^ng ••• 2002 

discharge  of  defendant  on  adjournment  by  plaintiff •.*.•••*..  2004 

privilege  from  arrest  not  abridged  or  affected 2001 

proof  of  extrinsic  facts  necessary  In  actions  for  ailsappro- 
priatlng  funds. * 2008 

tX  ArrAcnMEKT  of  fbopzrtt. 

in  what  actions  warrant  nay  be  gramled • 2005 

sAdavit  on  application •••....• 2906 

grounds  for  issuing 2906 

warrant  to  be  issued  with  sunuaoas.  ....• • 2907 

form  and  contents  of  warrant 2007 

plaintiff's  undertaking '21>0S 

execution  of  warrant .' 2009 

sale  of  perishable  property   'JiAJM 

service  vi  summons  and  warrant  on  defendant   21)10 

nndertaking  by  defendant *21U1 

redelivery  to  defendant  2011 

claim  bv  third  person   2912 

bond  of  claimant  and  delivery  thereon 2912 

Judgment  in  action  on  bond  of  claimant 2913 

action  by  defendant  on  claimant's  bond 2914 

reinm  of  warrant  1W15 

BX>tion  to  vacate  or  modi^v  warrant 2016 

fo  Increase  plaintiff's  sectiritv   2916 

effect  of  vacating  warrant  on  f tirt«i<1!cffoh JftlT 

proceedings  when  summons  not  oersonallv  served 2918 

effect  of  Judgment  when  summons  not  personally  served 2018 

tsecntion  on  judgment  when  summons  no't  nenonally  aerred.  9il8 

i2fr« 
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X*  RXPLIVIN. 

Jurisdiction  of  action •••.•••• ••••• 

when  action  may  be  brought ••••• 

requisition  to  issue  concurrently  with  tummont... 

affidavit  and  undertaking 

requisition 

execution  of  requisition    

service  of  summons,  affidavit  and  requisition  on  defendant...  2923 

return  of  constable 292$ 

exception  by  defendant  to  sureties  on  plaintiff's  undertaking.  2£4 

proceedings  by  defendant  to  reclaim  chattel..' 

justification  of  sureties 

to  whom  chattel  to  be  delivered 

penalty  for  wrong  delivery  of  chattel 

claim  of  title  by  third  person 

defendant's  answer  may  demand  judgment  for  return 293D 

execution  on  judgment  for  delivery 1373,  ITOl,  2981 

damages  for  injury  to  chattel •• 1T22.  2SES1 

verdict 1726,  2S3I 

final  judgment,  docketing,  etc 1730.  2931 

issuance  of  execution •.......• 3888 

action  on  undertaking   173S-17S5,  2981 

proceedings  when  summons  not  personally  served 2932 

action  not  affected  by  failure  to  replevy 


XL  Plbaoxnoi. 

when  issue  to  be  joisied ••••..•  29H 

issue  to  be  joined  before  adjournment  had 399 

pleadinjKS  enumerated 2385 

comi>laint 2996 

veritication  of  written  complaint 293S 

joinder  of  causes  of  action    2SS7 

answer ZHSf 

verification  of  written  answer   2^ 

demurrer 2K!S 

amendment  on  decision  of  demurrer 293&> 

may  be  oral  or  written 294U 

general   rules 2^.' 

setting  forth  account 2941 

instrument  for  payment  of  money 2^1 

bill  of  particulars 29t3 

immaterial  variance  to  be  disregarded       2913 

amendments » 2914 

counterclaims 291? 

of  party  suing  or  sued  in  representative  capacity 2916 

when  neglect  to  counterclaim  bars  action 2947,  29iS 

XII.  ANswaa  of  titlb  to  real  pftoPSftTY  and  psoceeoincs  tbk&kon. 

answer  of  title  to  real   property   ^ 20S1 

undertaking  of  defendant  on  answer  of  title 2962 

discontinuance  of  action  in  justice's  court 29M 

in  what  court  new  action  may  be  brought ^P 

effect  of  failure  to  give  undertaking 2flflB 

dismissal  when  question  of  title  raised  by  plaintiff S98 

pleadings  in  new  action ^S7 

when  undertaking  before  justice  available    2SSt 

as  to  one  of  several  causes  of  action '"*'* 

XIII.  Actions    to    foreclose    mkchanics*    liens    xm.      Sec    "  Foax- 

closure;"  "  Mechanics'  Liens." 

XIV.    PXOCXSOINPS  FOR  »UrFSRI»iG  ANIMALS  TO  BTlAY.      Sce  "  StmATft.* 


INDBX. 
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XV.   ADJOUftNMKNTS. 

by  justice. 2959 

oo  application  of  plaintiff. 2960 

of  defendant 2061 

undertaking  on  application  by  defendant 2962 

without  undertaking  when  defendant  in  custody 2963 

undertaking  for  discharge  of   defendant   from  custody  pend- 
ing adjournment 290S 

discbarge  of  defendant  on  adjournment  by  plainti^ 2964 

subse^iuent  adjournments  on  application  of  defendant 2965 

may  impose  terms  on  adjournment 2060 

not  to  exceed  ninety  days. 2068 

on  issuing  attachment  for  witness 2967,  2968 

adjotlrnment  pending  return  of  commission  to  take  testimony.  2083 

XVI.  WiTNBSftES. 

general  provisions  relating  to  subpoenas  not  applicable 859 

when  sutnxcna  may  issue  .*. 2960 

service  ot  subpoena  2970 

attachment  against  defaulting  witness 2971 

execution  of  attachment  2972 

who  liable  for  fees  on  attachment 2972 

execution  of  attachment  in  adjoining  county 2973 

fine  for  refusal  to  attend  or  testify 2974 

imposition  of  fine   2975 

minute  of  conviction  of  delinquent  witness 2976 

execution  for  fine  against  delinquent  witness 2977 

application  of  fines  of  delinquent  witnesses 2978 

defaulting  witness  liable  in  damages 2979 

oath SOOO 

commitment  for  refusal  to  be  sworn 30t)l 

contents  of  warrant  of  commitment ...  8002 

imprisonment  of  recusant  witness 3002 

adjournment  for  recusancy  of  witness 3003 

determination  of  competency  of  witness 3005 

adjournment  on  issuing  attachment  for  witness 2967,  2968 

may  compel  production  of  books  by  order 867-869 

habeas  corpus  to  bring  up  prisoner  to  testify  in  suit  pending 

before. 2010,  2011 

XVII.  CoiClfTSSION   TO  TAKE  TESTIMONY. 

to  examine  witness  upon  interrogatories. .••• 2980 

orally. 2981 

when  and  how  commission  granted 2962 

adjournment  of  trial  pending  return 2983 

execution  and  return  of  commission 2984 

receipt  of  commission  and  return  by  justice 2985 

certincate  of  execution   2986 

admissibility  and  effect  of  deposition 2986 

powers  of  commissioners  2987 

XVIII.  JuET  AND  jVRotLS.    See,  also,  "  X^^ky  and  Jusoas." 

delivery  of  jury  list  to  justice 2990 

venire 2991 

in  action  between  two  towns,  etc 2992 

peremptory  challenges 1176 

constable  to  keep  jury  after  charge 3006 

oath  of  constable  to  keep  jury 3006 

rendition  of  verdict  , 3007 

discharge  on  disagreetnent '. 3008 

new  venire  on  disagreement  of  jury 3008 

imposition  and  collection  of  fine  a^ainitt  defaulters 3009 

delivery,  execution  and  return  of  venire • 2993 

preparation  of  ballots 2901 

1299 
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11.  Jury    and   jurors  —  Continued. 

drawing  jururs    • SSflC 

attachment  against  jurors  in  default ^^ 

new  venire • '^'^l 

talesmen   2''> 

juror's   oath 2^^ 

to  hear  proofs 2^^^ 

juror's   xees 3JJiS 

[X.  Trial. 

cttcct  of  failure  of  defendant  to  appear 2^*^ 

effect  of  verified  complaint  where  defendant  faila  to    appear.  'i^*'*'> 

justice  to  try  facts  if  jury  not  demanded 3l^' 

demand  of  trial  by  jury 2Ln«t 

jurors  to  hear  proofs 21«^ 

witness'  oath ^^ 

commitment  of  recusant  witness    dOOl,  3^ 

adjournment  for  recusancy  of  witness 9*'^ 

admissibility  of  cr  parte  afBdavit ^•4 

determination  of  competency  of  witness 3><*-3 

constable  to  keep  jury  after  charge • SiAii) 

rendition  of  verdict d^*' 

plaintiff  need  not  be  called  before  verdict  received 3i*^T 

nonsuit  or  discontinuance  not  permitted  after  charge  of  jury,  ^ffi 

discharge  of  jurv  on  disagreement. • 30r*> 

new  venire  on  aisagrcement  of  jury ••• 300s 

part  of  verdiCt  or  decision  may  Pe  remitted •••,...  SQtf 

Judgment, 

plaintiff  to  prove  case  on  defendAnt's  default HS^ 

offer  of  judgment  by  way  of  compromise... •••••..  28BS 

dismissal,,  when  account  exceeds  $400.  •«..• •••••.•••..  2960 

of  nonsuit •«•.• ••......  3013 

on  verdict  or  decision 3014 

when  to  be  rendered  and  entered , 30)5 

on  counterclaim • 29^ 

entry  on  remission  of  part  of  verdict  or  decision. •..•...«,...  3016 

transcript  may  be  docketed  within  six  years ••....  3017 

issuing  execution ..•...*.«..• • ...••••.....  3D1J 

lien  upon  real  property ...*. , •••••....  3017 

execution  against  person '. 3018 

docketing  transcript  of,  in  action  for  chattel •••,«••  80)9 

docketing  transcript  in  another  county ••••••••  902? 

Justice  mar  gire  trtn9er{)>t  after  cxpJratfon  of  tern aOSS 

transcript  by  town  or  city  clerk  after  death,  etc.,  of  justice.  .   8146 
not  affected  by  discharge  from  imprisonment  on  ezecatlon. .   3087 

judgment-roll  on  appeal 3061 

rendition  and  entry  against  joint  debtors 3Q30 

execution  on  jud^ent  against  joint  debtors 3020 

docketing  transcript  of  judgment  against  joint  debtors 3021 

action  on  judgment  against  joint  debtors 9021 

how  proved  in  action  on 3155 

costs  in  action  on  judgment 3154 

transcript   of   docket,    etc.,   of    iustice   of   another  Mate   pre* 

sumptive^  evidence  of  jurisdiction,  etc •  . .  .  .    948 

authentication  of  transcript  of  docket,  etc.,  of  justice  of  an> 

other  state   9tf 

oral  proof  of  proceedings  and  judgment  of  justice  of  peace  of 

another    state 950 

proof  of  judgment  of  justice  of  another  state  may  be  re- 
butted       961 

X  By  confession. 

entry 3O10 

mode  of  con f essin^  judgment , ^...   3011 

when  judgment  ^ oid «...  3012 
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J«fltloe  o#  tin*  Piea««  mmtt  &1m  €o>mftt^^  €>Mitiii««d« 
XXI-  Executions. 

county  clerk  to  isstie  on  docketed  jndgmeot 8017-9018 

on  judgment  docketed  with  county  clerk 9043 

when  justice  nay  issue 8024 

general  requisites  of   8025 

on  judgment  for  money , 3026 

renewal  of 8027 

exempt  property 8028 

indorsement  of  levy 3020 

notice  of  sale 3028 

mode  of  levv 8080 

of  sam. 3080 

return  by  constable 3081 

may  be  issued  after  discharge  from  imprisonment 8037 

issuing  on  judgment  for  delivery  of  chattel 3038 

action  against  constable  for  faihire  to  return 8039 

constable  not  to  act  under,  after  return  day 8040 

action  against  constable  for  money  collected 8041 

constable  must  complete,  after  term  expires 3042 

against  person.  .  : 8018 

on  judgment  for  money 8026 

arrest  and  imprisonment  under 8032 

imi>risonment  on  judgment  for  penalty  or  forfeiture.  • .  •  8032 

limit  of  imprisonment 8038 

affidavit  and  discharge 8034 

penalty  for  wrongful  refusal  to  discharge 3035 

affidavit  a  defence  for  action  to  eecay 8086 

discharge  not  to  8£Fect  judgment • •• 9037 

XXJI.  Appeals. 

judgment  reviewable  only  by  appeal 8044 

who  may  appeal 8046 

to  what  court  appeal  to  be  taken 8046 

when  and  how  taken 8046 

from  order  on  demand  for  possession  of  strays 8102 

from  final  order  on  proceedings  for  sale  of  strays 8104 

service  of  notice  on  justice 8047 

payment  of  costs  and  justice's  fee. 8047 

service  of  notice  on  respondent 804f 

supplying  defects,  etc.,  in  perfecting  appeal 9049 

undertaking  to  stay  execution. «.*....  8050 

when  stay  of  execution  operates 8051 

filinpr  undertaking  when  justice  is  dead 3052 

justice's  return 8058 

demand  of  new  trial  as  of  right,  see  infra,  XXIII.  '*  Kew 
Trial  on  Appeal." 

justice  to  make  return  after  term  of  office 3054 

compelling  further  return 8055 

determination  of  appeal  when  justice  unable  to  make  return. .  8056 

when  error  in  fact  alleged 3057 

restitution  upon  reversal 8058 

setting  off  costs  and  recovery •....• 8009 

costs  below  indudcd  in  disbursements., ., 8060 

judgment-roll 8061 

stipulation  by  respondent  for  reversal ••*««•  ••«t*  8062 

hearing 3062 

dismissal  for  failure  to  prosecute 8062 

papers  on  appeal « 8063 

judgment « 8pg 

costs  of  appeal • 8068 

new  trial  on  appeal  from  judgment  by  default 8064 

proceedings  on  new  trial  before  justice • 8066 

te  whom  costs  awarded • 8066 

•m^unt  pf  CO  ■' , • 8067 
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XXIII.  New  teial  on  atpxal. 

demand  for  new  trial  as  of  right 

in  appellate  court 

undertaking  required • 

offer  to  compromise  before  return 3f^. 

award  of  costs  on  new  trial  on  appeal Sffi^ 

proceedings  in  appellate  court SOtl 

offer  to  compromise  after  return 8l?i2 

amount  of  costs  on ••......  9013 

XXIV.  Costs. 

guardian  ad  liUm  of  infant  plaintiff  liable  for 2S8I 

of  infant  defendant  not  liable  for. 2889^ 

what  costs  consist  of .> SOTI 

to  prevailing  party 3974 

when  allowed  to  neither  party TUTi 

on  demurrer StyTT 

on  judgment  of  nonsuit 3013 

after  verdict  or  decision 9t44 

for  one  of  several  defendants 3n4 

in  action  of  replevin 90C5 

on  discontinuance  on  answer  of  title  to  real  property 295( 

on  dismissal  when  title  to  realty  pleaded  by  plaintiff 296$ 

on  removal  of  action  to  county  court  of  lungs  county 2SS4 

on  transfer  of  action  to  another  justice S1S2 

in  action  on  judgment ZVSA 

of  action  brought  on  discontinuance  on  answer  of  title. ......  S2S 

payment  of,  on  service  of  notice  of  appeal 3iM7 

setting  off  costs  and  recovery  on  determination  of  appeal .....  3061 
costs  below  included  in  disbursements  recoverable  on  appeal ...  9080 

of  appeal  when  new  trial  ordered. 9n63 

to  whom  awarded  on  appeal 309? 

amount  limited ^9 

of  costs  on  appeal • ••......  3067 

on  new  trial  on  appeal 3nn 

taxation 307^ 

increased,  in  action  founded  on  official  act 3(T79 

fees  on  attachment  of  defaulting  witness •.....•  2973 

recovery  of  costs  wrongfully  collected jOgl 

XXV.  Fees. 

special  provisions  for,  not  affected SSXi 

provisions  apply  to  civil  cases  only •...•-•••.....  3332 

tees  to  be  paid  before  services  rendered SS2S 

adverse  party  mav  pay  fees  and  tax 3329 

of  justice,  generally 3322 

of  witnesses yttT 

on  commission  to  take  deposition * 3325 

on  sale  of  animals  found  straying \\  «|Ofig 

of  constables 3333 

constable's  affidavit  upon  claim  for  travel  fees • 332I 

Jvetlce'a  Court  of  Troy. 

Sec  '*  Teoy,  Justice's  Couet  of  the  City  or.* 

'/  Jvrtiflesttlon. 

See  "  Bonds;  ••  "  Undeetakimc^** 

K« 
Ktnire  CouiitT* 

special  proceeding  begun  before  one  judge  may  be  continued  t>» 

fore  another )«.•••.••..•••..      SB 

interpreters  in .»..••...      94 

court  O0icers,  messengers  and  attendants  in ..••••••••     fli 
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duties  of  court  officers,  messengers,  and  attendmtt  lll.«..»«»       06 

clerks    to    justices    in 97 

term   of   office  of  jail  physician «....      189 

jail   liberties    for    * 145 

of  stenographers  of  supreme  court • 264 

assistant  stenographers  for  supreme  court ••..     255 

stenographers    for    county   court •  •      359 

designation  of  deputies  to  act  for  clerk  of  surrogate's  court. .   2509 
designation  of  additional  clerk  to  exercise  aurrosate's  powers.*   2510 

stenographers  and  court  officers  for  surrogate's  court 2512 

clerks  to  judges  of  county  court * 359 

interpreters   for   surrogate's  courts  in • 2518a 

officers  exempt .  from  jury  service 1127 

proof  of  exemption. •• ••  1128 

trial  jurors  in.  see  "  Jury  amd  Juaoas." 

stenographer  tor  surrogate's  court  in 2512 

public  administrator  for 2ggO^ 

removal  of  action  from  justice's  to  county  court 2984 

county  clerk's  fees  in 8306 

sheriff's   fees   in 8806 

fees  of  constables  and  deputy  sheriffs  for  attending  court 8812 

costs  in,  when  recovery  under  $500  and  $260 8288 

security  for  costs  in  county  court. 8268 

records  in  register's  office  not  to  be  removed  on  subpoena 806 

liAborer.  

defined 8896 

place  of  trial  of  actions  for  penalties  for  offences  committed  on.     988 
Eiimdlord  And  Tenant. 

relation  presumed  to  continue  for  twenty  years.  •••.••••.•....     378 

action  ox  ejectment  for  non*payment  of  rent. 1504,  1606 

Btav  on  pasrment  of  arrears 1606 

judgment  to  state  amount  of  arrears 1607 

restoration  of  possession  on  payment  after  judgrnient.  • . .     150^ 
order  to  restore  possession  on  payment  after  judgment. . .  1609 

when  use  of  property  set  off  against  arrears x610 

action  for  waste  against  tenant  for  years 1061 

forfeiture  of  unexpired  term  for  malicious  waste 1666 

summary  proceedings  to   remove   tenant,   see   "  Summary  Pro- 

CRBDINGS    TO    DISPOSSESS." 

warrant  to  dispossess  tenant  cancels  term  of  lease 2268 

action  for  accrued  rent  not  affected  by  warrant  to  dispossess 

tenant 2263 

stay  of  judgment  for  rent  pending  appecl,  stays  also  dispossess 

proceedings 1810 

Eiimd  Olllcey  Commlaaioners  of. 

action  to  vacate  letters  patent,  see  "  Lzttsrs  Patsvt/* 

reports  of  recoveries  of  property  escheated,  etc • 1961 

I^Bir  Soliools. 

admisaion  of  graduates  as  attorneys.... ••.... •••••••••      68 

^cetment  for  non>payment  of  rent,  see  "  Ejectmsitti  '*  **  LanK 
z^RD  AND  Tenant.  __ 

warrant  to  dispossess  tenant  cancels  term  of »....•...•  2868 

action  for  accrued  rent  not  affected  by  warrant  to  diq>osie8s« .  •  2268 
power  of  committee  of  property  of  incompetent  person  to  make.  8889 
proceedings  to  lease  real  property  of  infant  or  imcompetent  per* 
son,  sec  *'  Sale  of  Real  Property." 

power  of  temporary  administrator  to  make 2676 

deemed  assets  in  hands  of  executors,  etc.  ....••••.•••• •  2712 

decree  to  lease  decedent's  property  to  pay  debts ....•• 8768 

proceedings    to   lease    corporate   real    property,    see    "  Cokvoaa* 
Tioifs;      "  Sale  op  Real  Property.** 


r 


Leaaeliot^ 

ule  of.  Ml  <wettH—  m  rati  prop«rt]r< 


when  p«yftb]«.  •  •••••..••.« • • •••••••••..  jTHl 

abatement  for  inrafficicncy  of  atiett ••••••• 2T22 

petition  to  compel  payment 27g 

citation  on  petition 27S 

when  petition  to  ba  dlBmined 2722 

decree  for  paymciit  on  taring  sacurity 27S 

on  final  acconnting 2743 

payment  of  legacr  of  infant • 27^ 

trial  of  claim  to  legacy  of  nnkrtown  peraon. 2T4T 

of  nnknown  person  to  be  paid  into  state  treasttry S7IT 

payment  to  cotraty  treaaurer  after  two  yeara 27f 

petition  to  compel  testamentary  trustee  to  pay 

See,  also,  "  Dbcidbnts'  Estates;  "   "  Exscuroaa   am»   A»- 
MXNisTRAToas; "  "  Legacxbs." 

crteditof's  action  against,  see  "  CuntTOaa*  Actions;  "    "  Dbc»- 

DBNT'a   ESTATM.*'^ 

not  to  be  arrested  when  sued  as  rapresentatilYe 

execution  against  property  in  hands  of tSSl 

no  execution  against  decedent,  except,  etc 1371 

issuance  of  execution  by  leave  against  decedent's  proper^.  .••..  1181 
action  by  legatee  against  executor  for  legacy •  XBlAl  Ifll 

report  of  court  of  claims •••.•••••    371 

committee  of,  may  issue  subpoena 04 

SMOibers  dis^uallmd  as  trial  Jnrora  during  session 1Q9 

not  compelled  to  act  aa  justice  of  the  peace 298! 

ne  fee  to  be  charged  for  adminittering  oAdal  oath S2S9 

of  issue  of  marriage  annulled  because  former  husband  or  wife 

living    1745 

because  parties  under  age 1T49 

of  issue  not  affected  by  divorce  of  husband 1759 

of  whole  issue  presumed  in  action  for  divorce  against  wife. 17tl 

of  child  born  after  ofFence  charged  may  be  tried  in  action    of 

divorce  against  wife 170 

divorce  of  wife  not  to  aflFect  legitimacy  of  child  bom  before 

offence  charged 17M 

when  illegitimate  chlldfM  td  laberit  penoBtlty < sm 

Letters  of  Administration* 

term  defined  in  surrogate's  practice. • 2S14 

**  intestate^*  defined , 8514 

^  provisions  applicable  though  letters  issued  before  enactmetit 2610 

jurisdiction  of  surrogate  to  grant  and  revoke. 2472 

exclusive  jurisdiction  of  surrogate's  court 9f1B 

condasive  evidence  of  autirority  until  retersal  or  revocMion ....  2S91 

^  must  be  in  name  of  people 2S90 

how  tested  and  sealed SM 

Mvtlfltd  copy  of  letters  on  estate  of  aos-nskknt  to  be  txvos- 
mitted  to  secretary  of  state •••...• 29QS 

Ia  KlOSY  to  AOttlWTSntATXON. 

persons  Incompetent  to  receive  letters. ., 280 

ntv  ue  refused  for  inability  to  read  and  write  English 2613 

oraer  o£  preference  among  persons  estitind  to.. 

ttfttmciatio:    iL"  "ight  ti  udniinister 
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INDBQt. 

I^etters  of  Admini«tMMii#n  —  Coatti 

I.  Right  to  aominxstration  —  Continued. 

«pl>ointment  of  administntor  on  ^ipUcAtion  of  partjr  to  ac- 
tion against  intestate  2609 

priority  amon^  different  letters •  •  • 2602 

reckoning  of  tune  upon  sttoceasive  letters. • 2698 

n.  Prition,  citation  aitd  dbcku. 

petition  for  letters ., 2602 

not  to  be  granted  without  citation  until  jurisdictiooal   facts  ^^^ 

proTed 2662 

subpcena  to  testify  to  jurisdictional  facts  on  petition 26u2 

decree  granting  wlien  no  citation  necessary 2063 

who  must  be  cited 2663 

citation  to  non-residents 2663 

when  intestate  left  no  next  of  Idn * 2663 

decree  on  return  of  citation •  •  2663 

powers  of  administrators  pending  appeal  from  decree  granting.  2583 
suspension  of,  by  appeal  from  decree  granting 2582 

IIL  Oath  amo  bond  of  adhinxstsatob. 

oath  of  administrator  to  be  filed  before  letters  issued 2594 

oath  of  administrator 2664 

bond  of  administrator 2664 

with  modified  security  may  be  accepted 2664 

deposit  of  securities  to  reduce  penalty  of  bond ^ ... .  2595 

mpplication  by  sureties  to  be  released  from  bond 812,  2600 

revocation  of  letters  for  failure  to  give  new  bond 812,  2601 

release  of  old  sureties  on  giving  new  bond 2601 

sureties  liable  for  money  received  by  administrator  in  another 

capacity 2596 

rqmluration  for  new  bond  or  new  sureties 2597 

order  requiring;  new  bond  to  be  given » . . .  2598 

action  on  official  bond  when  no  successor  is  appointed 2600 

successor  may  sue  on  official  bond  on  revocation  of  letters. . . .  2608 

IV.   To   COUNTT  TaEAStniKB   OS  public  ADHXNI8TBATOB. 

when  county  treasurer  to  be  ex  cfRcio  public  administrator...  2665 

powers  of  county  treasurer 2666 

county  treasurer  may  sue  in  name  of  office  without  other  au* 

thority 2665 

order  authorizing  county  treasurer  to  seize  effects  in  danger  of 

waste 2665 

county  treasurer  to  return  inventory 2665 

bond  of  county  treasurer 2666 

issuance  of  temporary  letters 2666 

notice  of  issuance  of  temporary  letters 2666 

issuance  of  letters  to  person  entitled  after  temporary  adminis- 
tration to  county  treasurer ! 2666 

issuance  of  letters  of  full  administration  to  county  treasurer.  2666 

powers  of  county  treasurer  as  temporary  administrator 2666 

when  authority  of  county  treasurer  superseded 2667 

powers  and  proceedings  of  county  treasurer  as  administrator.  2668 

payment  by  county  treasurer  into  state  treasury 2668 

WMn  to  issue  to  public  administrator  for  Kings  county 2660 

V«  TmroBABY  letters. 

provisions  apply  to  collectors  and  special  administrators  ap- 
pointed before  enactment  2688 

Oppointment  of  temporary  administrator  not  stayed  by  appeal.  2583 

wnen  temporary  administration  to  be  granted 2670 

*o  be  granted  pending  application  for  modified  secvrity  only 

on  petition  of  next  of  loin 2064 

petition  and  procedure «. 2670 

aodce  of  application  for ••••••••••••  28T0 
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Ijetters  of  AdmlnlstratloB  •— •  Contiw 

V.  Temporary  letters  —  Continued. 

powers  of  temporary  administrator  ... 

advertisement  for  claims 

payment  of  debts  ...« • 2W4 

powers  of  temporary  administrator  as  to  real  property 2SSS 

of  absentee 2676 

temporary  administrator  of  absentee  may  provide  for  family.  dSTT 

deposit  of  moneys  by  temporarjr  administrator 26iS 

attachment  for  failure  to  deposit  moneys 2S7I 

moneys  deposited  to  be  withdrawn  only  on  order  of  surrogate.  2880 

service  of  notices 26^ 

reckoning  of  time  for  or  against  estate 

revocation  on   return  of  absentee  or  person  supposed    to  be 

dead .....•.•.••....••..••■>••...... 

when  revoked  without  citation 2891 

settlement  of  account  of  temporary  administrator  may  be  com- 

pelled  at  any  time 2T3I 

VI.  Letters  with  the  will  annexed. 

when  to  issue  on  foreign  will 

to  issue  when  executors  named  incompetent  to  act. 

issuance  on  judgment  establishing  will. ...• 1863,  18SI 

when  and  to  whom  granted ...^ 2SI8 

renunciation  or  exclusion  of  persons  having  prior  right 26(4 

qualification  of  administrator 386 

amount  of  bond 2M 

rights,  powers  and  duties  of  administrator 2^ 

VII.  Ancillary  letters. 

when  to  issue  on  foreign  adminisfration •••......  S6K 

authentication  of  foreign  letters  for  use  in  this  state 27M 

to  whom  to  issue 23R? 

petition • 2BB^ 

citation  to  creditor 28^ 

hearing 269S 

bond  of  administrator 36G9 

ancillary  administrators  must  transmit  assets 2790 

order  for  payment  of  debts 27^1 

powers  and  duties  of  ancillary  administrators 2703 

VIII.  Revocation. 

for  failure  to  give  new  bond 812,  2S99,  26P1 

for  disobedience  to  order  to  account 272T 

on  subsequent  probate  of  will 26S4 

grounds  of,  for  disqualification,  misconduct,  etc. 2885 

petition 2886 

citation 28^ 

decree 2687 

to  be  noted  in  margin  of  record 2499 

'  testamentarv  trusts  not  affected 28ffl 

application  by  administrator  for  revocation 2^ 

accounting  upon  application  by  administrator  to  revoke 2000 

,  when  revoked  without  citation 3881 

ry  remaining   administrators  may  act   where  letters  of   one    re- 

^  voked 3806 

appointment  of  successor 2006,  2Bg 

voluntary  accounting  on  revocation 272S 

successor  may  compel  predecessor  to  account 2005 

ma^  continue  action*  and  special  proceeding gWS 

powers  of  administrators  cease  on  revocation 2803 

decree  revoking  not  stayed  by  appeal 2589 

may  require  accounting  by  administrator 2800 

Bability  to  make  restitution  on  revocation  because  supposed  de- 
cedent living  or  will  discAvored 3004 

laoo 
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Xietters  of  Gvardianslftlp* 

See  "  GuASDiAHS." 

I#etters  PAtent. 

limitation  of  action  by  person  claiming  under. ••• •• 868 

after  annulment  of 364 

action  by  attorney-general  to  vacate  or  annul. « 19S7 

to,  vacate  to  be  brought  in  name  of  people 1084 

triable  of  right  by  jury 1958 

copy  judgment'roU  to  be  filed 1959 

transcript  of  judgment  to  be  filed  with  county  clerk. .....  1960 

may  issue  in  lieu  of  commission. • 913 

to  issue  only  on  written  interrogatories. ....<.........  913 

settlement  of  interrogatories  ana  return  of  deposition 913 

lietters  Teatamentary. 

for  letters  of  administration  with  will  annexed,  see  "  Lbttbrs 

or  Administration,  VI.** 

provisions  applicable  though  letters  issued  before  enactment..  2610 

jurisdiction  of  surrogate  to  grant  and  revoke 2472 

exclusive  jurisdiction   of   surrogate's   court 2476 

probate  oi   foreign  wills  in  this  state 2705 

I.  To  WHOM   TO  ISSUE. 

persons  incompetent  to  serve  as  executors 2612 

may  be  refused  for  inability  to  read  and  write  English 2612 

powers  of  executors  before  issuing  of  letters 2613 

executors  not  named  in  letters  not  to  act 2613 

issuing. to  persons  named  upon  qualifying 2636 

renunciation  by  executor 2639 

retraction  of  renunciation 2639 

•dection  of  executor  under  power 2640 

exclusion  of  executor  failing  to  qualify  or  renounce 2642 

prioritY  among  different  letters 2602 

reckoning  of  time  upon  successive  letters 2598 

supplementary  letters  may  issue  on  removal  of  disability.  •• .  2013 

IL  Issuance;  objections. 

when  to  issue 2636 

to  persons  named  upon  contingency 2636 

issuance  on  iudgment  estaolishing  will 1863,  1864 

executor  to  be  cited  on  petition  for  probate 2^15 

must  be-  in  name  of  people 2690 

how  tested  and  sealed 2600 

conclusive  evidence  of  authority  until  reversal  or  revocation.  2591 

objection  to  issuing  letters 2636 

hearing  of  objections   2637 

bond  of  executor  upon  objection  to  issuance  of  letters 2638 

objection  to  person  selected  under  power 2641 

qualification  of  executor  when  bona  required 2645 

suspension  of,  by  appeal  from  decree  granting 2582 

powers  of  executors  pending  appeal  from  decree  granting. . . .  2688 

IIL  Oath  anp  bond  of  xzecvtos. 

oath  of  executor  to  be  filed  before  letters  issue 2694 

deposit  of  securities  to  reduce  penalty  of  bond 2695 

sureties  liable  for  money  received  by  executor  in  another  ca- 

pacity. 2596 

application  for  new  bond  or  new  sureties 2697 

order  requiring  new  bond  to  be  given 2597 

application  by  sureties  to  be  released  from  bond 812.  2600 

revocation  for  failure  to  give  new  bond 812,  2599,  2601 

release  of  old  sureties  on  giving  new  bond 2601 

successor  may  sue  on  official  bond  on  revocation  of  letters...  2608 

action  on  official  bond  when  no  successor  is  appointed.  ..«•••  9000 
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Letters  TestAiaeBit«.ry  —  ContiAved* 

IV.  Ancxulasy  letters. 

authentication  of  ford^  letters  for  use  in  this  state.  •.••.•»  2T'}4 

when  to  issue  on  foreign  will .---....•.     "^"^ 

to  whom  letters  to  issue 

petition 

citation  to  creditors aS^ 

hearing 33S0 

bond  of  executor SiM 

ancillary  executors  must  transmit  assets 27ill 

order  for  pavment  of  debts 27f& 

powers  and  duties  of  ancillary  executor .•••• 3703 

V,  Revocation. 

for  failure  of  executor  to  give  new  bond. •  ftig^  2890.  20^ 

for  disobedience  to  order  to  account , 

on  revocation  of  probate  of  will ••...•, 

grounds  of»  for  disqualification*  misconduct*  etc « , 

petition.  •  • 

ciution 2SS6 

decree 26ST 

testamentary  trusts  not  affected 2688 

application  by  executor  for  revocation • ••••...••  2681 

accounting  upon  application  by  executor  to  revoke. .........  2680 

when   revoked  without  citation ••....•  2691 

decree  revoking  may  require  accounting  by  executor 2SilS 

not  stayed  by  appeal   — 2SSS 

voluntary  accounting  on  revocation 2T2S 

revocation  to  be  noted  in  margin  of  record 2489 

powers  of  executors  cease  on  revocation 290B 

remaining  executors  may  act  where  letters  of  one  revoked..   asK 

appointment  of  successor   2606,  209@ 

successor  may  compel  predecessor  to  account ..-.,'  26f6 

may  continue  actions  and  special  proceedings 2605 

liability  to  make  restitution  on   revocation  because  supposed 
decedent  living  or  later  will  discovered 20M 

Libel. 

Included  in  term  ** personal  injury •* •••.•....,  8SC3 

limitation  of  action SI 

Joinder  o J  causes  of  action  for ...I     4H 

pleadin':  application  of  defamatory  words ,     535 

plea      .   justification   does  not  bar  evidence  of  mitigating    cix^ 

cumstances *. 55S 

preference  r  "  actions  for. . . .  .^ *  *     791 

fair  newspaper  report  of  public  proceedings  not  libelous.  1907^  1908 

costs  when  recovery  is  less  than  $60 ....*  3238 

estccDtcd  from  jurisdiction  of  justice's  court ..II  2863 

of  Albany  city  court 

of  Troy  justice's  court 

Uhrmrlem* 

'  not  nubject  lo  judicial  supervision • • •.•••.•••  16M 

jfT  to  action  to  dissolve  corporation IgM 

to  action  by  people  to  annul  corporation ....•  1801 

excepted   from  provisions  for  voluntary  dtssolution  of  corpors- 

tions 2IS1 

appointment  of  librarian  for  appellate  division ■•.•••••••••••«.«    S| 


Id^emses. 


of  l&akeepers  may  be  ordered  to  be  destroyed. 
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L  Xh  cenxkal;  viscziXANXOtriL 

tercdoiure  of  mechaidcs'  llmt  on  ml  propcHyt  set  ** 
CLoauu;  "  "  Mbcbaxics'  Lixiis." 
of  chattel  liens,  aee  "  FoKXCLOstmt." 
of  mortgage*,  see  "  FouwLOfuis." 
proceedings  to  enforce  liens  on  vessels,  seo  **  VBsnLs.** 

''lienor"  defined. 88M 

lienor  included  in  term  **  owner  "  in  condemnation  law 8358 

of  attorney  on  cause  of  action  for  services i. 66 

not  affected  by  client's  settlement 66 

effect  of  filing  notice  of  pendency  of  action 1671 

action   to  establish,   etc.,    triable  in   county   where  property 

situated ..••     ®®^ 

creditor  consenting  to  insolvent's  discharge  must  relinquish.  2158 
barred  by  sale  on  foreclosure  by  advertisement  after  notice 

to  lienor * 2396 

must  be  stated  at  time  of  judicial  sale  of  resi  property •••...  1678 
taxes,  etc,  to  be  paid  from  proceeds  of  judicial  taU ••••  1671 

n.  Of  judgments. 

on  personal  property,  acquired  on  issuing  of  execution 14(NS 

order  'of  preference  among  executions 1406<1406 

on  real  property,  judgment  not  a  lien  until  docketed ••  1260 

not,  until  judgment-roll  filed., • ••••..••..••  12S0 

of  judgment  of  court  of  claims. ••«•••» ••     260 

of  final  judgment  in  replevin •••• » ••  1730 

of  judgment  of  justice's  court ••..  8017 

In  New  York  of  order  to  enforce  fine  of  delinquent 

juror •«.. ••• ,...*••.  1117 

of  unpaid  jury  fine  in  Kings  county....^ 1156 

for  necessaries,  etc.,  on  earnings,  trust  income,  etc Igl 

discharge  of  lien  for  unpaid  jury  fine  in  Kings  coi^aty JiBT 

judgment  entered  after  death  of  party  not  a  hen 1£1B 

continues  for  ten  years  only  after  docketing. 1251 

time  of  stay  not  included  m  ten  years'  period.  •• IgB 

binds  after-acquired  property   , ,•....••..   Igl 

acquired  by  levy  after  ten  years.. •••• J^J 

not  a  lien  on  interest  in  land  under  executory  contract IM 

when  against  party  b)r  fictitious  name 1251 

amendment  of  judgment  against  party  by  fictitious  name 12?ii 

purchase-money  mortgage^  ranks  prior  to  judgment 12M 

order  suspending  lien  of  judgment  on  appeal 12J6 

operates  from  entry  on  docket 1257 

in  counties  where  transcript  filed 12|58 

restoration  on  affirmance  or  dismissal  of  appeal 125i> 

cancellation    on   filinff  of  satisfaction-niece. .. • . ;  •   1260 

not   affected  by  cancellation   of  judgment   after   discharge   m 

bankruptcy • .......,.••  IZoo 

does  not  attach  to  real   property  acquired   after  discharge  in 

bankruptcy • ^268 

mrttr  reversal  or  modification  and  pending  appeal  to  court  of  ^^^^ 

conffnues  thrWand  a  hairyeaVs  after  Irtters  on  estate  of  dc-  ^^^ 

Ittaches  to  surplus  value  of  homestead  over  $1,000. . . .  .^..  • .  140? 
preserving  lien  of  original  judgment  for  purpose  of  contribu- 

tion  after  sale  on  execution *''"''  ^*^ 

entry  on  docket  to  preserve  lien  of  original  judgment  tO  en- 

force  contribution j' '  *  j  *  1^*  *  llli'*!*  *««w* 

•gainst  executor,  etc.,  not  a  lien  on  decedent's  realty,  tuuess,  ^^^ 

•reference' in 'credl'tirV  action 'on 'realty  not  aUened  over  in- 

dividual  debt  of  heir,  etc ,V  "  V  "-:^* 'k:;™  *««♦*«;« 

In  creditor's  action  not  lien  on  realty  aliened  before  notice 

of  lis  pendens  or  entry ••:•••'  J '  * 

10t  affected  by  order  exempting  insolvent  from  arrest  or  imp 

ffHaonmenL ♦ *   
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in.  At  AFFXCTXO   BY  PAKTITIOH. 

lienors  may  be  made  parties  in  {>artition. •••••  1S38,  1311 

reference  to  inquire  as  to  partition • ISS 

publication  of  notice  to  prove    liens 156 

direction  for  sale  free  from  lien  of  debts  of  decedent 153E 

on  actual  partition,   lien  on  undivided  share  attaches    ohIt 

to  part  assigned  to  share 154^ 

payment  into  court  to  satisfy  liens  on  shares  of  property  sol<L  13C 

application  by  lienor  for  money  paid  into  court IS^ 

payment  and  satisfaction  of  liens  on  shares  of  lands  sold.  IS'SSV.  1^' 
final  judgment  confirming  sale  bars  liens  not  proved    mfter 

notice. • • •••......  1571 

IV.  Al  AFFICTSD  BT  ACTION  FOR  DOWEK. 

Inferior  liens  attach  to  residue  on  admeasurement 1fl5 

reference  to  ascertain  prior  to  sale  to  pay  dower  in  gross. ...  I^ 
property  may  be  sold  tree  from  or  subject  to  liens.  ..••••...  VSSH 

Life  Bstates. 

Sec,  also,  **  Lif»  Tenant,** 

division  in  partition  when  life  estate  exists  !n  undivided  share.  ISS 
investment  of  proceeds  of  land  sold  in  partition  paid  into  court 

for  benefit  of  life  tenant If«3S 

action  for  waste  against  tenant  for  life IITI 

forfeiture  of,   for  malicious  waste 1655 

life  tenant  holding  over  liable  for  full  profits 1(B4 

sale  of  life  estate  of  infant  or  incompetent  for  gross  sum 236 

LIJ%  Tensfciftt. 

PaOCBXDXNCS  TO   DISCOVKE  DBATB. 

petition  for  production  of  tenant .•..  23(6 

contents  of  petition 2303 

service  of  petition  and  notice 2^ 

when  commission  to  issue 2S^ 

order  to  produce  before  court  or  referee. 23il5 

service  oi  order  to  produce 23D6 

hearing  before  referee ^76 

powers  of ^ referee 2906 

compensation  of  referee 230$ 

habeas  corpus  to  produce  life  tenant 23ffi 

report  of  referee 23flS 

dismissal  of  petition  on  production  or  proof  of  existence. 2S^$ 

costs  on  dismissal  of  petition 2K)9 

deemed  dead  if  not  produced  and  existence  not  proved 2310 

order  to  let  petitioner  into  possession 2310 

commission  to  issue  if  life  tenant  without  the  state 2311 

dismissal  for  failure  of  petitioner  to  take  out  commission. . . .  2311 

open  commission  may  issue  without  interrogatories 231'* 

return  of  commission   2312 

^  petitioner  to  give  notice  of  execution  of  commission. 231^ 

'^  service  of  notice  of  execution  of  commission. 2313 

Sowers  of  commissioner 2314 
fe  tenant  must  be  produced  before  commissioner 2314 

taking  of  testimony  before  commissioner 2314 

proceedings  on  return  of  commission 231S 

eosts  of  proceeding 2316 

restoration  of  property  on  proof  of  existence  of  life  tenant. .  2317 

action  by  person  evicted  for  rents  and  profits 231$ 

order  presumptive  evidence  only  in  ejectmej«t 
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INDEX. 

£iiaiit«tlo]is  of  AotloiK*. 

cases  included  within  the  statute  •••..  414 

special  proceedings  included  within  the  statute 414 

state  subject  to  same  limitations  as  private  persons  888 

against  non-resident  on  demand  barred  at  domicile   380 

cause  of  action  arising  in  another  state 380a 

bank  notes  and  bills,  etc.,  used  as  money  excepted  383 

cause  of  action  barred  by  statute  cannot  be  used  a^  defence  or 

counterclaim   887 

presumption  of  satisfaction  of  judgment    376 

must   be   pleaded 413  i 

pleading  presumption  of  payment  of  judgment   378 

I»   FOK    KEAL   PKOPBRTT. 

by  state • •  862 

by  flfrantee  of  state • •«..• 36S 

after  annulling  patent  or  grant • 364 

seizin  within  twenty  years  necessary 865,  366 

within  twenty  years,  action  for  dower 1586 

within  one  year,  ejectment  for  encroaching  wall 1488 

catry  effectual  only  when  action  begun  within  one  year 367 

possession  presumed  from  legal  title 368 

occupation  presumed  to  be  under  legal  title 368 

adTcrse  possession  under  written  instrument  or  judgment....  368            | 

wnat  constitutes.  . •....••  370 

•drcrse  possession  not  founded  on  written  instrume A ......  371 

wnat  constitutes 872 

relation  of  landlord  and  tenant  presumed  to  continue ••  873 

right  of  possession  not  affected  by  descent  cast.... 374 

disabilities  from  infancy,  insanity  and  imprisonment.  ••••••  •  875 

IL  Actions  other  than  to  recoves  real  tropbrtt. 

1.  IVithin  twenty  years, 

■ealed  instruments • •••••• •• •    881 

to  redeem  from  mortgage 878 

on  judgment  of  court  of  record • »•    876 

ik  H^ithin  ten  years, 

actions  not  otherwise  provided  for. .•••.•••••••••••••••     888 

by  state  to  recover  puolic  funds •••• 1673 

proceedings  supplementary  to   execution • 2435 

application   to   vacate   or   modify  decree   of   probata   of 
heirship. 2668 

&  Within  seven  years, 

UppllcsLtion  for  leave  to  defend  after  Judgment  by  default 
on  service  by  publicatlofi ••••••••••••••••• 445 

^  Within  six  years. 

almple  contracts ••••• •••••••••  882 

to  recover  chattel   •.... 882 

for  fraud • 382 

to  establish  will  382 

injury  to  property • • 382 

personal  injury •...••• •  382 

Jndgment  of  court  not  of  record • ,  382 

docketing  tipanscript  of  judgment  of  justice't  court 8017 

ib  Within  iive  years, 

to  annul  marriage  •.••...• * •  1752 

dlTorcft •••••  1768 

C  Within  four  ysmt. 

action    under    nnproved    will    against    pttrdiaser    from 

beir. • 2628,  8711 
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U.  ACTIOKI  OTHER  THAH   TO   KZOOVm  KZ4X.  PIOPBHTV*— 

7«  Within  three-  years, 

againat  executors,  etc,  to  recover  chattel 

for  taking  or  detaining  personal  property 

for  personal  injury  resultin|:  from  negligence.  .•...«....  ss 

for  penalty  to  person  aggrieved .--......  ^ 

for  penalties  against  directors  and  stockholders  of   Ki^w¥< 

and  moneyed  corporationa •.....••.  SM 

against  constable  for  official  acts  or  omissions •....  3S8 

for  non-payment  of  money  collected  on  execution .......  385 

proceedings  to  sell  real  property  to  pay  decedent's  debts.  2«5D 

8.  Within  two  years. 

for  causing  death  by  negligence •... tUS 

for  damages  for  encroaching  wall •. 1496 

assault  and  battery  ••.. « 3Si 

criminal  conversation ••• SS| 

false  imprisonment.  • ••••• 311 

forfeitures  to  state •••• 3SI 

libel., 384 

maucious  prosecution.  • ••••«••••••.••...  391 

malpractice.  • ^ 

penalties  to  the  state sg| 

vy  state  for  penalty  recoverable  by  any  peraoa  who  may 

J"^. 3SI 

seduction.  •  .    * • •••..•     3SI 

slander ••....     SSI 

to  revoke  probate  of  will • •••..  2663a 

motion  to  vacate  judgment  for  error  in  fact. ....•••....  taaa 

9.  Within  one  year. 

ejectment  for  encroaching  wall , 14S0 

for  seizure  of  strays ,,  gUjff 

penalty  recoverable  bv  any  person  who  may  sue SgT 

against  sheriff  for  omcial  act  or  omission — 

against  coroner,  for  official  act  or  omission • . 

against  officers  other  than  sheriff,  etc..  for  escape... 
application  to  surrogate  to  revoke  probate  of  will. . .. 
motion  to  vacate  judgment  for  irregularity , 


10.  Within  six  months. 

on  claim  rejected  by  executor  or  administrator.  .•••••. 
notice  of  claim  against  state •••• 

11.  Within  four  month*. 
relief  by  certiorari  to  review  determtnadoa.  ••••••••••« 

12.  Within  three  months, 

by  claimant  for  taking  chattel  in  rcpleria. ••••••••••••«  ]710 

m.   DlSASIUTlXS. 

must  exist  when  right  of  action  acerues •*••••    406 

several,  no  limitation  until  all  removed... •..••••••* •••••••    401 

of  aliens  during  war ,m, 401 

of  next  of  kin,  legatees  and  creditors ••••.•.... 

by  infancy,  insanity  and  imprisonment  for  erfane 

in  action  to  revoke  probate  of  will ••••..••. 

in  action  against  purchaser  from  heir,  or  devisee  under  un- 
proved will 26SS 

4MI  api)lication  for  certiorari  to  review  determination 2128 

in  action  for  dower 15M 

•n  motions  to  vacate  judgments  for  irregularity  or  error  la 

imc lan 

isia 


INDBX. 
€jtwmltMtionm  of  ▲•«!•»•  ->  C^mtUumm^ 

IV.    iNTBMlVmOlf    ARO   SUtTBllUOir. 

partial  payment  avoids  presumption  of  payment  of  judgment.  876 

Avoiding  effect  of  return  of  execution  partly  satisfied 871 

acknowledgment  or  new  promise  to  be  in  writing •  S96 

of  action  for  dower  by  written  acknowledgment 1596 

when  admission  of  executor,  etc..  docs  not  prevent  running 

against  procee;ding  to  sell  decedent's  real  property 2755 

by  action  against  unincorporated  association 1923 

by  death  of  creditor 402 

of  debtor 403 

where  debtor  dies  within  state 403 

without  the  state   391 

absence   from  state   ....* 401 

concealment  within  state   401 

period  occupied  by  action  to  recover  pro|>eity  of  decedent. . . .  403 

by  futile  submission  to  arbitration 411 

stay  by  injunction  or  other  order  excepted 406 

cause  of  action  pleaded  as  defence,  etc.,  in  discontinued  ac« 

tion 412 

termination  of  action  otherwise  than  by  judgment  on  merits..  405 

reversal  of  judgment   405 

claim  of  executor,  etc.,  against  estate 2731 

V.  When  action  accrues;  computatiok  ov  fzkiod. 

periods  to  be  computed  from  accruing  of  right  to  relief 416 

when  demand  essential  to  cause  of  action 410 

computation    when    defendant   without  state  on    accruing  of 

cause.  401 

actions  by  executors,  etc.,  to  recover  personal  property 392 

when  cause  accrues  on  current  account 386 

on  covenant  of  seizin  or  against  incumbrances 381 

by  leipatee  against  executor  for  le^cy 1819 

by  principal  against  agent,  for  misconduct 407 

VI.    COMMXMCXICXIIT  OF  ACTION. 

court  cannot  extend  time  for  commencement  of  action 784 

by  service  of  summons 898 

attemirt  to  commence  equivalent  to  commencement 399 

requisites  of  attempt  to  commence 890 

in  court  not  of   record 400 

service    of    siunmons    by    publication    after    attempt    to    com- 

mence 438 

presentation  of  petition  to  surrogate  is  commencement  within 

statute.  2517 

not  to  be  sold  in  court-house  during  sittings 82 

punishment  for  illegal  sale  in  court-house 33 

not  to  be  sold  or  used  in  jails 128 

permit  to  use  liquors  In 129 

justice's  court  not  to  be  held  in  room  where  traflie  in  liquor 

authorised > 2886 

Lla  Pendens. 

See  *'  NoTicx  ov  Pbndenct  or  Actxom*** 

LlVlngratoa  Oonaty* 

stenographer  for  county  court ••.••••••••  861 

allowance  to  grand  and  trial  jurors    <> 8814 

Loiin  Companies. 

excepted  from  provision  for  voluntary  dissolution 2420 
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I«4Mi«  Island  Cltr*  Cltr  Court  oC 

it  a  court  of  record  •• ••••••••••••••■       t 

I«o«t  Documents. 

suppWins  lost  papers  and  pleadings 731 

proot    ot    loss    and    contents    of    instrument    for    pajmcnt    of 


money  on  entry  of  judgment  by  default 12U 

action  to  establish  lost  wul 1>61 

evidence  required  to  establish  lost  or  destroyed  will 1^ 

action  upon  lost  bills  and  notes IfttT 

indcmnitv  to  be  given  on  judgment  or  lost  bill  or  note 191T 

state  and  its  officers  may  recover  on  lost  bill  or  note   witliout 

giving  indemnity 191% 

probate  of  lost  or  destroyed  will 3S21 

LUBAtles.  

jurisdiction  over  custody  of  person  and  care  of  property fiS 

appointment,   powers  and   duties  of   committee   of   person    and 
property,  see  "  Comicxttek  or  Pbesom  and  PaorsKTY  of  In- 
competent Peesons." 
special  proceedings  to  sell,  mortgage  or  lease  real  property,  see 
"  Sale  op  Real  Peopbett." 

to  be  discharged,  if  arrested S54 

cannot  be  partv  to  submission  to  arbitration 2385 

acceptance  of  aower  in  gross  in  lands  sold  for  decedent's  debts  2TS3 

application  to   release   inchoate  dower  right  of 23^1 

order   on    application    2361 

court  may  compel  specific  performance  of  contract  made  by. .    2344a 

I.  Seevicb  op;  appeabancb. 

service  of   summons  on 49S 

may  be  dispensed  with  by  order €39 

on  person  designated  in  order 437 

desi^ation  of  person  to  receive  summons 427.  ^S 

service  of  summons  on  committee  by  publication 4^^  439 

appointment  of  special  guardian  ad  Uttm 4SS 

special  guardian  ad  litem  excludes  committee  from  control ...  -flS 

service  of  citation  from  surrogate's  court  on 2B26 

desiccation  of  person  to  receive  citation 2537 

appointment  of  special  guardian  by  surrogate 2SP 

of  special  guardian  ad  litem  to  exclusion  of  committee.  2527 

notice  of  application  to  surro^te  to  appoint  special  guardian.  2SSI 

appearance  of,  in  condemnation  proceeding 


II.  Limitations  op  actions  against. 

disability  by  insanity  excepted  from  limitation 87S^     396 

to  move  to  vacate  judgment 1291 

rights  saved  against  judgment  of  ejectment  by  default 1527 

action  for  dower 159g 

new  trial  of  action  to  determine  claim  to  real  property 164€ 

application   for  certiorari  to   review  determination 2126 

III.  Supbbvening  insanity  as  affecting  testimony  and  peocbsik 

INGS. 

testimony  at  former  trial  of  party  since  insane 830 

on  submission  to  arbitration 

testimony  on  probate  of  person  since  become  insane  admissible 

on  ^  application  to   revoke    

^  remaining  executors,   etc.,  may  act,  if  one  becomes  insane... 

revocation  of  letters  of  sole  executor,  etc.,  for  insanity 

proceedings  on  appeal  from  justice  who  becomes  insane..... 

IV.  Action  to  annul  marriage  of. 

lunacy  ground  for   annulling   marriage 1743 

action  by  relative 1747 

action   by   next  friend    1748 

legitimacy  of  issue  of  marriage 174i 

order  allowing  next   friend  to  sue ITS 
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V.  Action  to  compsl  convbtancx. 

when  maintainable.  •    ....• •••••••••••••••••••••  St4S 

who  may  maintain • 2346 

committee  may  be  directed  to  execute  conv^ance 2347 

VI.  Pastitioh  by  agreement. 

application  by  committee  for  authority 1590 

contents  of  petition 1591 

notice  of  application 1501 

to  superintendent  of  state  institution 1590 

court  may  authorize loV'i 

authority  to  committee  to  execute  releases 1 592 

effect  ot  releases   159A 

Mail. 

service  of  summons  by 436,  440 

service  of  papers  on  attorney  by 797 

on  attorney  residing  m  another  state 60 

time    added    when    paper    served    on  attorney   by   mail 798 

time  for  service  of  notice  of  trial  by 798 

deposit  of  papers  in  branch  post-office  in  New  York  city 801 

return  of  deposition  by 907 

MaHcIoub  Prosecutloii. 

included   in   term  "  personal  injury  " 8343 

limitation  of  action  384 

costs  when  recovery  is  less  than  ^50 •...  322S 

excepted  from  jurisdiction  of  justice's  court 2863 

of  Troy  justice's  court 3223 

of  Albany  city  court i. 8223 

MAlprActlce. 

limitation  of  action .•...•••...     384 

order  of  arrest  in  action  for 549 

in  justice's  court  ••••• • • 2895 

lI«iidABa««. 

L    GSNEEAt.  PKOVISIONS. 

a  state  writ 1991 

for  general  provisions,  see  "  Writs." 

when  granted  at  special  term 2068 

at  term  of  appellate  division 2069 

return  to  first  writ ' ^....  2073 

failure  to  make  return  punishable  as  contempt 2073 

oral  pleadings  abolished   2080 

general  rules  relating  to  pleadings  applicable 2tl80 

writ  and  return  not  required  to  be  verified 2080 

to  be  amended  only  by  leave  of  court 2080 

cannot  be  stricken  out  as  sham 2080 

copy  writ  or  return  not  required  to  be  served  on  attorney . .  2080 

prezerence  of,  on  calendar 792 

alternative  or  peremptory ••••••• 2067 

XL  Altxrnatxtx  wkit. 

how  granted ••.. 2067 

«ode  of  tenrice 2071 

on  court  or  judges   ....'. • 2071 

on  corporation 2071 

on  board  or  body  other  than  corporation 2071 

where  returnable 2072 

notion  to  set  aside  writ • 2076 

•ervtce ••••••••.•  207S 

lais 
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II.  Altuinativx  writ  —  Continued. 

form  of  alle^tions  • ••..••••••••••••••••••.. 

joinder  of  grievances ...•.....••••••••••.•...     ^^ 

demurrer  to  .writ ••••. •.••.••.......  SfiS 

erounds  of  demurrer 3^^ 

demurrer  to  part  and  return  to  part ...•.•..••.....•..  Stf^ 

how  return  made 2Sf7i 

form  of  denials  and  allegations  in  return 8KT 

defences  in  return  to  be  separately  stated  and  nambered....  SIT 

further  return  cannot  be  compellea. ^Sf*i 

demurrer  to  return 2CCS 

service  of  notice  of  filing  return  or  demurrer. ..............  3^ 

after  issue  joined,  proceedings  are  same  as  in  actioo ........  30SS 

when  issue  of  fact  arises SSfJjt 

issues  of  fact  triable  by  jury ^ 2083 

where  issue  of  fact  triable 20b^ 

from  appellate  division,  where  issue  of  fact  triable gOgj 

^   where  issue  of  law  triable SOS 

rendition  of  verdict,  decision,  etc 2B& 

final  order  may  be  entered  and  docketed  as  judgment .......  2J£ 

judgment-roll  on  final  order. k  .....  , 20£ 

final   order   in   favor   of  people   or  relator  must   award    per- 
emptory writ 

recovery  of  damages  by  relator 

costs  on  final  order  discretionary ••.••.... 

stay  of  proceedings;  how  made 

extension  of  time  to  make  return  or  do  other  act. ••••••••.. 

appeal  from  final  order .• «  20^ 

stay  of  execution  pending  appeal >•••••••••.•.. 


III.      PxmSMfTOaY  WRIT. 

when  issued  in  first  instance.  •••  • • ...••••  ^gg 

notice  of  application «.••.••  10R 

service  of  notice  of  application  on  boards  of  three  or  more. .  2Pg 

where  peremptory  writ  returnable. ...•••.• •«....  pftl 

motion  to  set  aside  or  quash  writ • ••••.•••  20«9 

service 2d75 

how  return  made  to  peremptory  writ....... •••••...  20i4 

to  issue  on  final  order  on  alternative  writ. • 2QS 

costs  to  be  awarded  as  on  motion 2096 

not  to  exceed  $90  and  disbursements 2(^ 

stay  of  proceedings  2061 

extension  of  time  to  make  return  or  do  other  act 2089 

fine  for  disobedience  by  public  officer  or  board 29P 

appeal  from  final  order , ..•.•••••■••••..••«..  2087 

stay  of  execution  pending  appeal • 2067 

MAiUlate. 

defined. • .■••••••.•••••••••••••••••••••••«...  8SC 

summons  deemed  mandste 416 

reqaisition  in  replevin  deemed  mandate.. •.••.•••••••••••« ...  lOM 

disobedience  to,  a  civil  contempt • •••••......      14 

abuse  of,  a  eivil  contempt • 14 

duties  of  sheriff  as  to  service  and  execution  of. ..ts.........  100-119 

of  surrogate's  court;  how  executed  and  returnable. ......... ..  2515 

of  justice  of  peace;  requisites •••••«•••...  319 

blanks  jprohibitcd. ••••••• ••....  S135 

d^utizmg  private  person  to  execute. .•••••••••..• sijjB 

constable  to  execute  in  person ••••••••.,  8157 

aheriff  te  aet  when  execution  resisted.. ••• •••••••.  8158 


kV  CorporAtlons. 
•Ktilil  emploTeet  exempt  from  jury  tcrvtot. 
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on  file  ia  New  York  oovaatj  for  twanty  yeart  prcattiiii>thra  «vi* 
dence. • •••.••••»••• 966 


^ 


Im   CXTY  court  of  MBW  TOftX. 

jttzisdiction ••••••.••••••••.••••••• 817 

order  of  arrest •••.•••••« 3177 

rules  regulatinff  arr'^st •• 8177 

contents  of  order  of  arrest 3178 

service  of  summons  and  order  of  arrest 8179 

execution  of  order   ....••. 3179 

bail  or  deposit  before  return 3180,  3181 

after  return 3182 

custody  of  defendant   3183 

return  of  sheriff  3184 

appearance  and  proceedings  after  return ••.••••.•...  8185 

pleadings  may  be  oral  or  written •«..  3185 

demand  for  jury  trial  3185 

preference  of  trial 3186 

trial 3186 

ordinary  action  may  be  brought  for  like  cause 3187 

EstrrlsiVe. 

breach  of  promise,  see  "  Breach  of  Pxouzsb  to  Masry." 

original  certificate  of,   presumptive   evidence , OSS 

original  record  of,  presumptive  evidence. 926 

certified  copy  of  certificate  or  record  presumptive  evidence.....  928 

after  divorce  for  adultery ••• 1791 

action  for  divorce,  see  **  Divorce." 

for  separation,  see  "  Separation.*' 
Action  to  annul. 

by  woman  manied  under  sixteen   1742 

causes  for  annulment   1748 

who  may  su^  oi  ground  that  party  under  a^e  of  consent....  1744 

on  ground  that  former  husband  or  wife  living 1745 

legitimacy  of  issue  of  marriage  annulled  because  former  hus- 
band  or   wife   living    1715 

because  parties  under  age 1749 

by  relative  on  ground  of  idiocy 1716 

by  relative  of  lunatic   1747 

by  next  friend  of  idiot  or  lunatic 1748 

legitimacy  of  issue  of  marriage  with  idiot  or  lunatic 1749 

on  the  ground  of  force,  duress  or  fraud 1750 

custody  and  maintenance  of  issue  of  marriage  annulled    for 

force  or  fraud -  17r>l 

who  may  maintain  on  ground  of  impotency  1752 

to  be  brought  within  five  years 17]>2 

nature  of  action  to  be  indorsed  on  summons 1774 

service  of  summons  by  publication 438,  4.^ 

proof  of  service  of  summons  1774 

when  and  how  issues  referred 101 2 

trial  and  proof  of  facts 17?>3 

right  to  jury  trial 1753 

on   reference   testtmcmy    and   proceedings  to   be  certified    to 

court  with  report 122ft 

on  reference,  judgment  to  be  rendered  by  court 1229 

entry  of  Judgment  by  default   1774 

entry  of  interlocutory  judgment   • 1774 

final  judgment  after  three  months.. 1774 

conclusive  effect  of  judRmcnt   » ^ 1754 

order  allowing  next  friend  of  idiot  or  lunatic  to  sue 17.15 

interlocutory  judgment  may  award  costs ,....  1774 

docketing  judgment  for  costs   1774 

execution  on  interlocutory  judgment  for  costs,  when  to  issue.  1774 

Karrled  IVonusn. 

may  sue  or  defend  as  if  single 450 

may  confess  judgment   1273 

damages  to  person,  estate  or  character  "-     ^eoarate  property...  45C 


INT>BX. 

MArrled   'Wommii  —  Continued. 

husband  not  proper  party  in  action  for  tortious  act  of  wife ^ 

judgment  for  or  against   1301 

homestead,    exemption    of    lJS&-llflfi 

may  release  to  husband  inchoate  dower  in   property   in  partition.  1371 

damages  for  slander  are  separate  property 190& 

distribution    of    estate    of     27S4 

appointment  of  |[uardian  of  property  of  infant 2C1 

petition  for  appointment  of  guardian  2822»  2S4 

guardian  of  person  not  to  be  appointed  S& 

Marshul. 

appointment  of,  by  court  of  claims 3K 

to  execute  certain  mandates  of  N.  Y.  city  court 335 

fees  of,  on  execution  of  mandates 339 

limitation  of  action   for  non-payment  of  money  collected SS3 

Mamter  and  SerT-nnt. 

employee  of  party  disqualified  as  juror 11* 

summary  proceedings  to  dispossess  employee   2^ 

collection  of  wages  of  working  women SIC 

judgment  for  wages  enforceable  against  earnings,  trust  income, 
etc 13W 

Mnterlnlmnn. 

defined  .  .  .    •••••••••••.  B99 

Mntrlmonlnl  Actions. 

action  to  annul  marriagCp  see  '*  Marxxaob.'* 
for  divorce,  sec  "  Divorce," 
for  separation,  see  "  Separation." 

Mnyor. 

of  New  York  may  change  place  of  holding  court ••• ^ 

of  city,  other  than  New  York,  may  act  in  surrogate's  absence 
on  petition  for  discovery  of  property  withheld .• ZiM 

BUkyor's  Court  of  Hudson. 

See  "  Hudson,  Mayor's  Court  aw  tbb  Cxtt  or.** 

Vechnnlcs*  Liens. 

I.  General  provxsions. 

purpose  of  title   • ••••••••••••••••••••••••••••••...  9^ 

definitions.  •  • ••.• • • ^^ 

_   to  be  enforced  by  action • SSS9 

jurisdiction  of  action 3396 

of  N.  Y.  city  court 815 

of  city  court  of  Yonkers 3208 

enforcement  under  contract  for  public  improvement 3109 

provisions  apply  to  courts  of  record  only  except  as  otherwise 

provided 34G1 

preference  over  contractors   34J^ 

judgment  for  delivery  of  property  in  lieu  of  money 3415 

foreclosing  lien  on  public  improvement 341S 

foreclosing  lien  on  railroad  property 3U9 

n.  In  courts  of  record. 

consolidation  of  actions  by  different  lienors •■•.••••....  3^ 

joinder  of  lienors  as  plaintiffs •.•••••••••....  34CB 

necessary  parties  defendant •....  34w 

waiver  of  defendant's  lien  by  failure  to  plead. ...•.••..• ....  34W 

equities  of  lienors  to  be  determined ••••.•...  3^ 

costs  and  disbursements   • 3411 

judgment  for  debt  on  failure  to  establish  lien S4u 

frffcr  to  pay  into  court ••••••..•,..•  W 
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INDEX. 

BleeliaAlcs*  lilens  —  Continued* 

II*  In  COVRT8  09  RXCOftD  —  Continued. 

jud^ent  for  deficiency • .••••. 3416 

notice  to  lienor  to  begin  action ..• 3417 

cancellation  for  failure  to  begin  action 3417 

III.    Iir    COURTS  NOT  OF   RECORD. 

action  to  be  commenced  by  personal  service  within  state 3404 

complaint  to  be  verified  3404 

necessary  allegations. 3404 

form  and  service  of  summons 3404 

substituted  service  of  summons   3405 

joinder  of  issue  by  verified  answer 3406 

judgment  by  default 3400 

trial  of  issues  3407 

enforcing  judgment  for  defendant 3407 

executions 3408 

appeals  from  judgments 3409 

filing  transcripts  of  judfnnents 8410 

costs  and  disbursements  ^ ••••.••.... 3411 

offer  to  pay  into  court « 3413 

MIlItiA. 

action   by   attorney-general   to   try   title  to   or    forfeit   military 

office,  sec  "  Quo  Warranto." 

governor  may  order  out  to  assist  sheriff 107 

sheriff  may  require  aid  of,  to  overcome  resistance 104 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution,  1393,  3028 

no  fee  for  administering  oath  to  officers 8280 

officers  and  privates  exempt  from  jury  service..'...  1080,  1061,  1127 

proof  of  exemption   1082,  1128 

persons   honorably   discharged  after  five  years'  service   exempt 

from  jury  service   1030,  1081,  1127 

proof  of  exemption   1082,  1128 

officers  to  certify  to  jury  commissioner  in  New   York  persons 

performing  military  duty 1083 

Vflsdemeanor* 

punishment  of  misdemeanors  created  by  act S346 

sale  of  liquor  in  court-house  of  court  of  record 82,  33 

unlawfully  practicing  as  attorney  in  New  York  city...,' 64 

permitting  person  to  practice  unlawfully  in  New  York  city. ...  64 

,         suspension  or  removal  of  attorney  on  conviction 67 

deceit  or  collusion  of  attorney 70 

purchase  of  claim  by  attorney 73,  7.5 

illegally  inducing  business 74.  75 

defence  of  prosecution  by  former  prosecutor 80 

by  partner  of  prosecutor 78,  80 

refusal  to  assist  sheriff  when  commanded 106 

failure   to    separate   civil   and    criminal    and    male   and    female 

prisoners 12.'> 

Illegal  sale,  etc.,  of- liquors  in  jail 130 

permitting  prisoner  for  contempt,  etc.,  to  go  at  large 157 

assisting  or  conniving  at  escape   l.'^O 

refusal,  neglect  or  delav  of  officer  to  make  search 061 

false  certificate  of  physician  to  juror  in  New  York 1120 

bribery  of  officer  by  juror  in  New  York 1122.  1123 

concealment  of  offer   to   take  bribe   from  juror  in   New   York 

county 1124 

wilful    neglect   of   duty   by    commissioner   of  jurors   of    Kings 

county 1150 

refusal  of,  or  false  information  to  commissioner  of  jurors  of 

Rings  county.  .    1160 

suppression  of  jury  notice  in  Kin^s  county 1160 

physician  giving  false  certificate,  etc.,  to  juror  in  Kings  county.  1161 

purchase  of  property  by  officer  making  sale,  etc 1679 
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Tcxationa  and  unauthorized  wait  In  manm  9i 

person* ••.••.■•..•••••.••.......  IM 

refusal  o£  usurper   to   deliver  books,  etc,  after   iudsment  of 

ouster 

illegally  reimprisoning  prisoner  discharged  on  habeas  corpus  or 

certiorari .....«>»..,.,,.. 

concealing  prisoner  to  avoid  habeas  corpus  or  certiorari .  •  20S2, 
failure  of  justice  of  peace  to  pay  over  money 3!£ 

Mlanomer. 

waiver  of  misnomer  of  corporation •».•••......  ITTT 

of  defendant  in  action  against  stockholders • 1$Q 

of  member   of  unincorporated   association   does   not  affect    lia- 
bility of  other  members • •..•.«...  ISSi 

habeas  corpus  and  certiorari  to  inquire  into  detentioa  not  to  be 
disobeyed  for ....• 2QS 

MUitalco. 

in  writ  or  process • •..•••••.••...      54 

dcfecta  cured  by  verdict,  «tc»  and  jutlpBcsit. •».  •...«• TT. 

to  be  corrected  by  court ' IS 

power  of  court  to  amend  process,  plcadiags,  etc .•..•.....     T!S 

Immaterial  errors  to  be  disregaroed 7T 

rdief  within  one  year  aaainst  defaults  by  mistake^  etc 7S4 

correcting,  in  surrof ate^  court ....• .  .  . .  ^^_. .  ^»* 

ia  condemnation  proceedings 721-790,  S3S 

MoAoy. 

bank  notes  and  bills  nscd  as  money  eaeepted  frraa  ataftufe*  of 

Kmitationa. ••••••••••••.     393 

execution  may  b«  levied  on >••••••••»•.••.  1416 

bank  bills,  bonds,  etc,  how  levied  on.. « •• 1411 

jail   liberties    for    145 

stenographer   for    county   court   of 5S1 

surrogate  not  to  act  as  referee  or  practice  as  attorney MM 

compensation   of   stenographers  in   surrogate's  court «   2313 


proceedings  to  mortgage  corporate  real  property,  see  • 

TIONS-,      "  Sax.b  of  Reai.  Faopmrv." 
special  proceedings  to  mortgage  real  property  of  infant  or  hh 

competent  person,   sec  "  Sale  of  Real  ProPKITT.** 
foreclosure  by  action,   sec  **  Forkclosuri.'* 

by  advertisement,  sec  "  FoaBCUtsusX.** 

when  receiver  appointed  without  notice TI4 

limitation  of  action  to  redeem  from •...     STT 

purchase-money,  ranks  prior  to  Judgment 13B4 

•f  exempt  homestead 14M 

equity  of  redemption  not  to  be  sold  on  execution  for  mortnae 

\   debt, ..T:.  143! 

indorsement  on  execution   *. .  . .   1433 

satisfaction  on  redemption  by  mortgagee  of  realty  sold  on   exe- 
cution  1463 

evidence  of  right  of  mortgagee  to  redeem  realty  sold  on  execu- 
tion  14© 

ejectment  cannot  be  maintained  on 1488 

mortgagee  of  lease  may  pay  arrears  of  rent  after  judgment  of 

ejectment ; -^  I508w  15^9 

to  secure  credit  for  purchase  money  of  lands  sold  in  partition. .  15T4 

1575 
Told,  If  made  after  petition  for  voluntary  dissolution  of  corpo- 
ration  34» 

deemed  assets  in  hands  of  executors,  etc 2713 

decree  to  mortgage,  to  nav  decedent's  debts 2TIP 

Vy  heir,  etc.,  not  affected  by  unproved  will  after  four  years. ...  JHT 
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definition / ,,.»,,  TOT 

to  whom  flMde  T68 

on  defcult  of  appearanee 768 

on  appearance  of  one  or  more  defendanta T68 

in  New  York  city  770 

in  aupreme  court  where  heard 700 

in  first  judicial  district 76$> 

transfer  of,  to  anoth^  judge : 20^  771 

renewing  after  denial   776 

leave  to  withdraw  motion  for  judgment >  777 

renewing  denied  motion  before  another  judge  is  contempt 778 

withdrawing  motion  for  judgment  without  leave  is  contempt . .  778 

notice  of»  to  be  eight  days 780 

in  N.  y.  city  court 3161 

of  application  for  judgment  on  frivolous  pleadings >  S<^7 

order  to  show  cause  returnable  in  less  than  eight  days 780 

•l&dayit  to  be  served  with  order  to  show  cause 7S? 

taking  deposition  for  use  on 88R 

reference  of  questions  of  fact  arising  on 827,  1015 

in  city  court  of  New  York 3172 

In  proceedings  b<3gun  by  state  writ 1097 

costs;  collection 77n 

in  surrogate's  court « 25R6 

*  execution   for 779 

atay  for  non-payment  of 779 

taxation  of.  on  final  judgment 779 

proceedings  to  punish  for  contempt  not  affected 770 

may  be  awarded  absolutely  or  to  abide  event 3236 

to  abide  event  77P 

amount;  disbursements  allowed   3251 

ItsaUslval   Corporailonii. 

excepted  from  judicial  supervisUm   1804 

not  subject  to  action  by  state  to  annul  corporation 1804 

to  dissolve lf^04 

when  taxpayer  may  sue  to  redress  municipal  wrong., 192^) 

service  of  summons  on   .' • 4^1 

of  certiorari  on 21 30 

jurors  not  dtsqiialified  because  residents  or  taxpayers 11 79 

order  of  arrest  in  action  for  funds,  etc.,  of R19 

attachment  in  action  to  recover  funds  of 637 

judgment  stayed  on  appeal  without  security,  unless  ordered 1314 

not  required  to  give  security  for  provisional  remedies,  etc 1090 

liability    in   damages  for   arrest,  attachment   or   injunction   im- 
properly granted 1900 

action  for  cutting  trees,  etc.,  on  lands  of  municipality. . .   1667,  1668 
costs  not  awarded  against,  unless  claim  presented  before  action.  324ri 

prqpf  of  ordinances,  by-laws,  etc 941 

action  to  enforce  lien  under  contract  for  public  iaqirorement.  3400 
judgment  foreclosing  mechanic's  Hen  on  public  improvement..    3418 

public    improvement  "    defined 3398 

execution    against   wages   of   employees,   etc 1391 

proof  of  payments   by 061c 

Action  by  stats  to  ascovEa  public  funds. 

state  may  sue  in  courts  within  the  state 1000 

excepted  from  jurisdiction  of  justice's  court MOO 

ordera  or  interlocutory  judgments  in  other  actions  may  be 

vacated 1070 

other  actions  may  be  stayed 1970 

parties  to  other  actions  may  be  brought  in 1970 

state  nay  sue  in  foreigfn  courts 1971 

cause  of  action  transferred  to  and  vested  in  stats 1972 

action  limited  to  ten  years 1973 

disposition  of  proceeds  of  action 1974 

petition  by  municipality,   etc.,  claiming  proceeds lOTfl 

sttomey^general  to  bring  action 1976 

to  be  iM'Ought  in  name  of  people * ••*.•.«...  1064 
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INDBX. 

BlttiklelpAl  Courts. 

Sec  **  BuFFAW),  Municipal  Court  of  th«  City  of;  "  "  Ni 
York  Municipal  Courts;  **  '*  Rochestrr,  Municzpai.  Copbt 
OF  THK  City  of;  "  "  Syracuse  Municipal  Court  of  rsm, 
City  of." 

N. 

Sec,  also,  "  Unknown  PARTiKa." 

when  defendant'  may  be  designated  bj  fictitious  name w 

in  justice's  court 22P« 

mistake  in  name  of  juror  cured  by  judgment  on  verdict,   etc...     7-1 

of  officer  cured  by  judgment  on  verdict,  etc 73 

of  parties  cured  by  judgment  on  verdict,  etc 73 

power  of  court  to  correct  names  of  parties TS 

waiver  of  misnomer  of  corporation    , 1777 

misnomer  of  stockholder  defendant  in  action  against  stockhokir 

ers ; IfflS 

of  member  of  unincorporated  association  does   not   affect 

liability   of   other   members    . . ._ ISM 

habeas  corpus  and  certiorari  to  inquire  into  detention  not  to  be 

disobeyed  for  misnomer    ; 93Si 

judgment  against  party  by  fictitious  name  not  a  lien 12&I 

Amendment   of  judgment  against  party  by  fictitious  name ISB 

Application  for  c hangs  of. 
petition  by  individual   2111 

of  infant  by  guardian  or  next  friend 241v 

corporation  may   petition   3111 

petition,  etc.,  to  be  filed  with  secretary  of  state 24-3 

reservation  of  proposed  new  name -41* 

superintendent  of  banks  to  approve  change  of  name  of  bank.  2411 

of  insurance  to  approve  change  of  name  of  insurance 

company    2111 

railroad  commissioners  to  approve  change  of  name   of    rail- 
road company    2-ill 

certificate  of  secretary  of  state  that  proposed  name  4oes  not 

conflict  with  other  corporations 211] 

contents  of  petition    2412 

/etition  to  be  verified 20i 

notice  of  application  by  infant 2413 

by    corporation    2112 

srder  authorizing  change   2114 

to  be  entered  and  papers  filed 2414 

publication    2114 

affidavit  of  publication  to  be  filed  and  recorded 2413 

order  changing  name  of  corporation   to  be  filed  with    secre- 
tary of  state    2114 

to  be  recorded   by  county  clerk 24M 

when  change  to  take  effect 241S 

validity   of    previous   proceedings    to   change  corporate    name 

saved  .  .   2415 

pending  actions  or  proceedings  not  affected  by  change 241^ 

new  name  may  be  substituted  in  pending  action  or  prooeeding.  241«5 

county  clerk  to  report  changes  to  state  officer? 24IT 

changes  of  name  to  be  published  annually  in  session  laws. . .  2417 

Nassav  Count t* 

jail  liberties   145 

nation Al  Gnard.  ,    .  , 

action    by   attorney-general   to   try   title    to   or   forfeit   military 

office,  see  "  Quo  Warranto." 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution ISu 

no   fee   for  administering  oath   to  officers S2S9 

officers   and  privates  exempt    from   jury   service...    106O,    1081,  1127 

proof  of  exemption 106^  "U2S 

persons   honorably    discharged   after   five   years'    service   exempt 

from  jury  service 1030,  1061,  1127 

proof    of    exemption     • 1062.  112S 

officers   to  certify  to  jury    commissioner  in    New   York  persons 

performing    military    duty    1063 


LllMtion. 

N.  Y.  city  court  cannot  naturalbe  ...•••••••••• S^^S 

clerk'9  fees  on S303 

Heeeasarles. 

judgment  for,  enforceable  against  earnings,  trust  income,  etc..  1391 

limitation  of  action  for  personal  injuries  resulting  from 383 

warrant  of  attachment  in  actions  for 685 

Action  for  causing  dkatr  by. 

right  of  action  conferred IJJ^ 

who  may  maintain   S^o 

limited  to  two  years Iwz 

for  whose  benefit  ••  •  •  1??3 

"  next  of  kin  "   defined 1870.  19JJ5 

interest  to  be  added  to  verdict  from  date  of  death 1904 


NevotlAble  Instrnmeiits. 

Sec  "  Bills  and  Notes." 

action  upon  lost  instruments   .^ 1917,  1018 

extension  of  time  to  demur  or  answer  in  action  against  corpo- 
ration  on    1778 

order  for  trial  to  be  served  with  answer  or  demurrer  of  corpo- 
ration in  action  on 1778 

reservation  of  trial  terms  for  trial  of  actions  on 232 

Ne'wspmpers. 

fair  report  of  public  proceedings  not  libelous 1007,  1908 

editors  and  reporters  exempt  from  jury  service....  1030,  1081,  1127 

proof  of  exemption 1082 

Ife-w  Trial. 

I.  When  oaANTSD. 

in  court  of  claims 265 

on  appeal  from  judgment  of  court  of  claims 275 

for  failure  to  file  decision  within  time  limited 1010 

on  appeal  from  judgpnent  by  default  of  justice's  court 3064 

in  ejectment  as  of  right 1525,  1528 

second  new  trial  in  discretion  of  court 1526,  1528 

on  judgment  by  default  1526,  1528 

not  of  right  in  action  to  determine  claim  to  real  property. . . .  1646 
on  trial  of  specific  (questions  by  jury  may  be  granted  as  to 

some  only  of  questions  tried 1003 

after  jury  trial  of  proceedings  to  sell   decedent's  real  prop- 
erty to  pay  debt 2548 

in  New  York  county  after  jury  trial  of  proceedings  to  pro- 
bate will 2547 

n.  Motion  fox. 

entry  and  collection   of  judgment  does  not  prejudice  subse- 
quent motion 1005 

final  judgment  not  stayed  by  motion 1005 

motion  for,  on  minutes  of  trial 999 

grounds  of  motion 999 

appeal  from  order  to  be  heard  on  case  settled 999 

to  appellate   division   after   interlocutory   judgment   rendered 

after  trial  by  court  or  referee 1001 

when  to  be  heard  and  decided  at  special  term 1002 

for  error  of  court  in  finding  of  fact  or  law  to  be  made  within 

time  for  appeal .' . .   1002 

of  fact  to  be  made  to  trial  iudge  unless  dead,  etc 1002 

for  error  of  referee  in  finding  of  fact  or  law  to  be  nwde  to 

appellate  division 1002 

on  trial  of  specific  questions  by  jury 1003 

how  and  wh^^n  to  be  made 1006 
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Me-w  Trial  —  Gontlnueil. 

II.  MoTioit  fot  — '  Omtintiwl. 

for  new  hearing  after  trial  of  specific  questions  by  fefcree. .  lOH 

how  and  when  to  be  made ► MW 

thne  for,  on  Judgment  of  cjecttnent  !>y  default IBSB.  iSfe 

when  defendant  under  disability liST*  IBI 

not  afivctetl  by  taking  of  exception iOR 

may  be  heard  with  exceptiona   Kf^ 

when  exceptions  to  be  reviewed  on  motton  for. 99S 

motions  to  be  heard  at  special  term,  except,  etc —  ^^. . 1(XS 

order    unon    motion   for    failure   to   file   decision   within    time 

limited ^ 101* 

judgment  on  motion  to  appellate  division  In  first  instance.  . .  122* 
Stipulation    for    iudcnnent    absolute    on    affirmance    oT     order 

f ranting,  in  N.  Y.   city  court... .^ SISi 
gment  absolute  on  affirmance  by  N.  Y.  city  court  of  order 

granting -,... SIM 

enforcement  of  restitution  upon  granting lOdS 

tXceptions    heard    in    first   instance   by    i4>pelUte  divisioa    ob 

motion  for  new  trial lom 

appeal  from  order  granting,  brings  up  judgment  of  revenal..  131^ 

order   granting  or   refusing,   is  appealable 1^ 

costs  on  motion   for.  on  case ^ STl 

upon    order    for    failure    to    Me    decision    within     tiaae 

limited « 1011 

after  grantinor  and  before  trial fBSR 

^idence  on  new  trial  in  ejectment 153»i 

wlieti  evidence  on  first,  admissible  on  ntsvr  trial  of  ftcHoo  to 

determine  claim  to  real  property 1^ 

proceedings  before  justice  after  appeal  from  judgment  by  de- 
fault  


tf" 


III.  Case. 

pfeparatlOft  ftf,  sefe  "  C/^t** 

case  to  be  made  on  motion  for. « •••••..•  Wl 

not  required  on  motion  fot  surprise  or  irfegulaHty 9fifi 

on  motloti  for,  before  judge  who  tried  action teti 

tV.   Ot     RIGHT     ON     A»?EAt     PROS      JUR-ICC     OF     RACK. 

demand  for  new  trial  In  appellate  court 9068 

return  of  justice  30E3 

undertaking  required 90O 

offer  to  compromise  before  return 90?iO 

award  of  costs  ftvpf* 

offer  to  compromise  after  return jjvj; 

femount  of  costs  on 3W3 

proceedings  fn  appellate  court 30n 

Ne'vr  York,  City  Court  of. 

See  "  CttY  Court  of  New  York*" 

ir«w  York,  City  of. 

only  attorneys  to  appear  and  practice  in  oourta  In. ».••••••...      61 

penalty  for  unlawfully  practicing  in .••« 64 

service  of  Mimmons  on  city 431 

ehn^erlain  te  receive  money  paid  into  eouJtt *..••...    741 

duties  as  to  same 754 

commissions  o( J9BI 

prtferthcc  of  actions  by  or  avainst  city  or  liealth  qffioers 791 

when  maps  and  surveys  on  file  in  departments  of»  presumptiTe 

evidence S6B 

wken  official  records  of  departments  of,  preflumptive  s.»adua.€..    9S5 

officers  exempt  from  jury  service IQGa 

proof  of  exemption  .-... lOBS 

members  of  police  and  fire  departments  cagempt  frsai  juiry  aer- 

▼ice. lC«l,112t 
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ffe^r  T^rlcy  Oltr  of  ^  OMittMved. 

proof  of  exemption  ..  .^ 1082,  1128 

officers  to  aid  commissioner  of  jurors » 1092 

conK>ration  counsel  to  prosecute  proceedings  b?  enforce  ^nes  of 

delinquent  jurors 1119 

special  provisions  relating  to  actions  against,  not  affected 3341 

proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

condemnation  law  8963 

ttivice  of  pspen  through  brftneh  pMt-olltee  ia 801 

Ne^r  TorlCy  County  of. 

tpecUl  proeeedifig  begun  before  one  jViige  may  be  continued 

before  another   26,     771 

change  of  place  of  holding  courts 4i 

clerk  of  court,  etc.,  not  to  be  appointed  referee,  etc 90 

books  and  records  of  former  courts  of 93 

bail  in  120 

custody  of  prisoners  in 120 

appointment  of  jail  physician  in 126 

designation  of  temporary  jail  in 135,    144 

jail  liberties  for / 145 

when  official  records  of  register,  clerk  and  courts '  presumptive 

evidence   955 

when  maps  and  surveys  on  file  with  register,  eleilc,  silrrogit* 

and  courts  presumptive  evidence ^ » ..     965 

officers  exempt  from  jury  senrtce. 1081 

proof  of  exemption 1062 

county  clerk's  fees  in 3305 

sherifTs   fees  in    3308 

fees  of  constables  and  deputy  sheriffs  for  attending  eouft BB12 

trial  jurors  <n,  «••  **  Joir  amd  Jukoks." 

Motioiit  in 26,    770 

preference  on  calendar  in ....*..*. • 793 

notes  of  iMue  in 977 

publication   of  notice  of  sale  of   real   property   in 167& 

records  in  register's  office  not  to  be  removed  on  subpona....     977 

costs  when  recovery  under  $500  and  $250 3228 

stenographers  and  court  oMoers  for  surrogate's  court 2512 

N«w  York,  District  Courts  of  the  City  of. 

See  '*  New  Yokk  Municipal  CouaTS." 

ir«w  York  HUAlclpai  Courta. 

are  not  courts  of  record 3 

effect  of  provisions  upon  jurisdiction  and  proceedings 8214 

actions  to   foreclose  mechanica'  liens  in,  see  "  FoseClosure;  " 

"Mechanics'   Liens." 
jurisdiction   of  summary  proceedings   to   recover  possession  of 

real  property    , 2234 

service  of  complaint  with  summons    « 8207 

who    may    serve    summons 3208 

deputizing  private  person  to  serve  suttimons 3208 

prsNof  of  service   ^ 3208 

action  commenced  by  service  of  summons 320?) 

arrest,  attachment  and  replevin  in   8210.  3211 

proceedings  on  order  of  arrest 3218 

answer  raising  title  to  real  property 3212 

how  jurors   selected    ,  . .    . .   Ill  1 

appeal  to  supreme  court   3213 

where  and  how  appeals  heard 1844 

judgment  on  appeal 3213 

tnten 
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Ne^r  York  Munlelpal  Courts  —  ComtlnacA, 

costs  on  appeal  to  supreme  court 

issuance  of  precept  in  summary  proceedings  to  recover 

sion  of  real   property   

transfer  of  summary  proceedings  to  dispossess  to  another  court 

for   trial    

Next  Friend. 

action  by,  to  annul  marriage  of  lunatic  or  infant. .    1744,  1748^  175 
petition  by,  for  change  of  name  of  infant Sitf 

Next  of  Kin. 

See,  also,  "  Decedents*   Estates;  "  "  Executobs   akd   Ad- 

MIKtSTRATORS." 

defined 1870.  1» 

in  surrogate's  practice 2514 

not  to  be  arrested  when  sued  as  representative SS 

action  by,  against  administrator  for  distributive  share l^t: 

order  oi  distribution  among    273S 

when  next  of  kin  of  deceased  husband  or  wife  deemed  also  next 

of  kin   of  dccedetit    253 

creditor's    action    against,    see    *'  Decedent's    Estates^     VI;  *• 

"  Creditors'  Actions,  jI." 


Wlns»ra  County. 

•  jail   liberties   for    Ifi 

salary  of  stenographer  of  surrogate's  court 2^ 

stenographer  of  county  court   SH 

per  diem  alli>wancc  to  grand  and  trial  jurors • 3314 

Ron-Resldents.  . 

jurisdiction  of  actions  by,  against  foreign  corporations 179 

of  surrogates   over   estates  of   testate   or   intestate    dece- 
dents    2476-247! 

who  deemed  residents  for  purpose  of  jurisdiction  of  N.  Y.   city 

court ..^. ntil 

limitation  of  actions  a^inst,  on  demand  barred  at  domicsl 38@ 

summons  against,  in  city  court  of  New  York 3l€S 

service  of  summons  on,  by  publication,  etc 43S,    & 

of  papers  on  clerk  for 9^ 

of  notice  of  sale  under  foreclosure  by  advertisement ^^ 

of  surrogate's  citation  by  publication 2Si 

verification   of  pleadings   by S5 

order  of  arrest  on  complaint  demanding  performance  of  act. ...     S50 

in  justice's  court    2Sd4 

attachment  in  actions  against gSt 

in  justice's  court    29M 

when  judgment  enforceable  only  against  attached  property 7^ 

proof,    cause    of    action    against,  on  application   tor  judgment 

by   default , 1218 

».  place  of  trial  of  actions  when  all  parties  are  non-residents 9M 

where  to  attend  to  make  deposition SSI 

may  be  required  to  give  security  for  costs 92lS^^lS!^ 

attorneys  may  practice  in  state 6^ 

^/  not  to  be  appointed  receiver  of  judgment  debtor 249 

W  executors    objected    to    for   non-residence   may   be   required    to 

give  bond 283? 

revocation  of  letters  to 20^ 

provisions  as  to  testamentary  trustees  apply  to 2S39 

appointment  of  guardian  for  infant 

surrogate  to  transmit  will,  etc.,  of,  to  secretary  of  state 

IToiiaiitt. 

decision  on  motion  may  be  reserved Ug; 

not  permitted  after  cause  submitted  to  jury • nS 

in  justice's  court , 900T 

judgment  of,  in  justice's  court •«. 3Q13 

ia2« 
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W otAry  Public. 

majr  take  oaths  and  affidavits 842 

certificate  of  presentment  or  protest  presumptive  evid^nct 923 

ed^ect  of  afiidavit  denying  receipt  of  notice 923 

in  case  of  death,  etc.,  original  protest  presumptive  evidence  of 

demand 924 

memorandum  presumptive  evidenct  of  natios ttM 

Not  est  of  Ismie. 

claim  of  preference  in ^^ 

contents   of    977 

to  state  nature  of  action 977 

time  of   filing 977 

to  be  entered  on  calendar 977 

not  necessary  to  file  new  note  for  succeeding  terms  in  certain 

counties "• ' 

Vottcde  of  Pemdeaey  of  Aotlom. 

notice  of  levy  on  real  property  to  be  recorded  and  indexed  as.  -1262 

of  proceedings  for  appointment  of  comioittee ^mT  * 

of  proceedings  to  condemn  land •' •  S381 

of  action  against  executor,  etc.,   ijn   cImbs  eaforceahle  out   of 

decedent's  realty.   2751 

by  plaintiff IgJ 

contents  of  notice   J5Jn 

may  be  filed  befere  summoMs  served J5JW 

effect  of JgJ 

to  be  recorded  and  indexed. i&i 

hy  defendant. JJJ; 

when  cancelled J^4 

horn  cancelled.  .  . 1d74 

Cftocellation  on  security  in  creditor's  tction 1874 

on  undertaking  or  payment  into  court 1671 

for  lack  of  undertaking  to  suspend  sale  pending  appeal 

from  refusal  of  specific  performance 1328 

fees  for  recording  and  indexing 3304 

judgment  relates  to  filing,  in  ejectment 1526 

in  partition 1557 

in  action  to  determine  claim  to  real  property.  1045,  1646 

in  foredosore,  when    to  be  filed ; 1631 

conveyance  on  sale  relates  to 1632 

If  otlcie  of  Trial. 

causes  may  be  noticed  for  adjourned  term  of  court 84 

for  trials  elsewhere  than  at  courthouse 37 

time  of  service 977 

when  served  by  mail 798 

new  notice  for  succeeding  term  not  required  in  certain  coanties.  977 

either  party  may  bring  issue  to  trial 980 

on  amendment,  etc.,  court  may  dispense  with  new  notice 723 

for  what  day  notice  may  be  given  in  N.  Y.  city  court 3162 

time  for  service  of,  in  N.  Y.  city  court 3162 

when  hearing  before  referee   1018 

secority  for  costs  not  required  when  plaintiff  an  infant...  469,  3268 
Kwlsanee. 

action  for,  wl  en  maintainable / 1600 

may  be  maintained  by  or  against  infant  in  his  own  mune.  1W6 

who  may  be  joined  as  defendants 1661 

triable  where   property  situated ^. .  982 

issues  of  fact  triable  by  jury 968 

final  iudjajment   for  plaintiff 1662 

sections  1660-1662  not  to  apply  to  actions  for  money  only 1663 

summary   proceedings   to   dispossess   tenant   engaging  in    illegal 

trade  or  business.  . 2231 

JC«Biber«. 

may  be  expressed  by  figures. ••••«•)••••••.•  22 

18iineaimtlv«f  1%'llla. 

citation   on    probate  of 2616 

cascution  and  tenor  to  be  urnvcd  by  at  least  two  witnesses....  2618 

49  xa^T 
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communications  privileged   

testimonjr   th   will  cases SS 

examination  of  hospital  nurse   Ill 

O. 
Oaths  «jid  AlllrBiAtlotts. 

I.  Who  may  administer. 

who  may  take Hi 

without  the  state 844 

courts  of  record  to  witness   7 

justices  of  city  court  of  New  York 33^ 

officers,  boards,  etc.,  authorized  to  take  testimony Ml 

commissioner  of  jurors  of  New  York  and  assistants liC*. 

of  Ktn^  county  and  assistants 11£ 

who  may  administer  to  referee ldl£ 

commissioners  in  condemnation 3?r* 

II.  Form  and  mode  op  swearing. 

general  mode  of  swearing %C 

ispensing   with    kissing   gospels    SM 

when  affirmation  may  be  made   H'> 

peculiar  modes  of  swearing I^^ 

oy  persons  not  Christians   ^ 8l<- 

*  examination  of  witness  as  to  ci^Mcity  and  obligation  of Kr 

swearing  falsely  in  any  form  is  perjury 9^1 

III.  Op  witnesses  and  jurors;  oppicial  oaths. 

refusal  of  witness  to  be  sworn  a  contempt 9 

witnesses  in  justice's  court SW 

jurors  on  writ  of  assessment  of  damages Slit 

in  justice's  court 291^ 

administrator 2SM.  2664 

arbitrators 23tt 

attorney  on  admission   9 

commissioners  in  condemnation ST^ 

^  in   partition tSSP 

to  admeasure  dower   16f^ 

on  application  for  committee  of  incompetent  person . . .  232* 

executor 39M 

guardian 2S04,  2830,  SSC 

referee 191S 

to  admeasure  dower    161^ 

in  proceedings  supplementary  to  execution 3Hr> 

waiver lOK 

failure  to  take,  cured  by  judgment  on  report,  etc TD. 

person  appointed  by  supervisors  to  act  as  surrogate 2tt£ 

clerk  of  court  of  appeals IS9 

deputy   clerk    30l^ 

special  deputy  clerks  appointed  to  attend  terms  of  court . >!« 

clerk  and  deputy  clerks  of  N.  Y.  city  court & 

stenographer S 

interpreter  of  N.  Y.  city  court   333 

constable  to  keep  jury  in  justice's  court SODf^ 

no  fees  for  administering  official  oaths SSM^ 

fees  for  administering    


OcffupantH. 

necessary  defendants  in  action  of  ejectment ISflS 

*        in  action  for  dower JJ3^t 

Off«r. 

to  liquidate  damages  conditionally    TH 

t ef usal   of   offer 737 

costs  on   refusal    737 

of  judgment  bv  defendant  before  trial    7S8 

effect  of  acceptance  or  refusal    US 

of  judgment   by  plaintiff  on  counterclaim    731 

effect  of^  acceptance  or  refusal    73i 

132M 
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rev  —  Comtim«e€. 

requisites  of  offer  and  acceptance 740 

entry  of  judgment  on  death  of  party  after  offer  made 763 

in  justice's  court,   by  defendant 2892 

of  compromise  before  return   on  appeal 3070 

after  return  on  appeal 8072 

Officers. 

of  corporations,  see  "  Corpokations." 

official  bonds,  see  "  Bonds,  IV,  V." 

effect  of  statute  upon  officers  and  offices 3355 

I.    KiGHTS,   DUTIES  AND   LIABILITIES. 

court  Stenographer  is,  of  the  court 82 

proceedings  to  compel  delivery  of  books  and  papers  to 2471a 

exempt  from  jury  service. . . .' 1030,  1081,  1127 

proof  of   exemption    1082,  1128 

of  court,  privilege  from   arrest 566 

civil,  may  be  excused  from  serving  as  juror 1038 

certain,  disqualified  as  trial  jurors 1029 

to  make  and  certify  to  searches 961 

when  copies  of  records  and  papers  are  evidence 938 

subordinate  may  produce  book  or   paper   on   subpoena   duces 

teeum 869 

procuring  personal  attendance  on  subpoena  duces  tecum 869 

mistake  m  name  of,  cured  by  judgment  on  verdict,  etc 721 

liability  for  money  received  not  affected  by  discharge  of  in- 
solvent debtor 2184 

assuming  to  aci  as,  without  authority 14 

of  court  of  record,  may  be  punished  for  misconduct 14 

taking  fees  not  prescribed  by  law  prohibited , .  3280 

for  services  not  rendered  prohibited 3281 

treble  damages  for  illegally  taking  fees 8282 

fees  to  be  included  in  account 3286 

may  charge  fees  paid  for  oaths,  postage,  etc 3291 

fees  to  be  paid  before  paper  transmitted 8292 

n.  Actions  bt  and  against. 

1.  General  provisions. 

jurisdiction  of  justice's  court 286B 

actions  against,  on  causes  arising  before  term 1927,  1928 

action  by,  upon  cause  which  accrued  before  term . .  1926,  1928 

action  by  taxpayer  against,  to  prevent  waste 1925 

actions  on  official  bond,  see  "  Bonds,  V." 

how  designated  in  summons 1929 

designation  of,  by  name  of  office  in  habeas  corpus  and 

certiorari 2024 

mode  of  service  of  certiorari  on 2130 

injunction  against  acts  of  state  officers 605 

not  required    to   give   security    for   provisional    remedies, 

etc 1990 

liability  in  damages  for  arrest,  attachment  or  injunction 

improperlv  granted 1990 

•rder  of  arrest  in  action  for  money  or  property  misap* 

plied 549 

in  justice's  court^ 2895 

in    action    for   misconduct    or    neglect    in    justice's 

court 2895 

attachment  in  action  for  misappropriating  public  funds. .  637 

▼enficaticn  of  pleadings  by 525 

waiver  of  objection  of  non-joinder 1929 

for  official  act**  or  omissions  triable  where  cause  of  action 

arose 983 

death  does  not  abate  action  by 766 

■accessor  of  Dublic  offioer  may  continue "^AS 

■ubBtitution  of  successor  766.  193C 
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OMeeru  ^  ContlBucd. 

II.  Actions  by  and  against  —  Continued. 

1.  General  profisions  —  Continued. 

isstumce  of  execution  affatnst •••••• ISC 

increased  costs  in  actions  for  official  Mto 32S8.  SSt 

in  justice's  court    SlT* 

\n  certiorari,  what  included  in  "  body  of  officer  " Sfc 

certiorari  may  issue  to,  after  expiration  of  term i^ 

may  be  punished  after  term  for  failing  to  malre  letuia  to 

eertiorari T.^ 

fine  for  disobeying  peremptory  mandamua fli^ 

proceedings  to  collect  lines  impoaed  on 


2.  AcHim  to  try  title  to  office, 

by  attorney-general ]S# 

action  to  be  brought  in  name  of  people m^ 

by  attorney-general  to  forfeit  public  office,  civil  or   mili- 
tary  I*!* 

joinder  of  relator  as  party  plaintiff. !>' 

relator  to  give  security  for  costs,  etc I*** 

compensation  of  attorneT-general  when  relator  joined ]9« 

right  of  claimant  may  be  tried  in  action  againat  iacnm- 

bent » m 

triable  of  right  by  jury :f& 

claimant  to  assume  office  after  judgment  in  hit  favor.. ..  I^ 

to  demand  books  and  papers  after  JudgnMnt 1^ 

proceedings  to  obtain  books  and  papers tS^ 

refusal  to  deliver  books  and  papers  after  judgmeut   of 

ouster  on  misdemeanor t^ 

final  judgment  of  ouster 199 

fine  may  be  Imposed  upon  usurper  l»y  jadgtnent ]f«i 

to  be  docketed tSM 

action  -for  damages  against  usnrpftr. •.  j ]9C^ 

preference  of  appeals  involving  title  tv SI 

8.  By  people  to  recover  public  funds,  etc. 

excepted  from  jurisdiction  of  justice's  court —  .  , 89RS 

when  state  may   sue 199 

may  sue  although  same  cause  exista  in  anotlMr  public  an- 

tfaority 1?* 

although  another  action  pending I9ft 

in  foreign  coorts  ISC 

stay  of  other  domestie  actiona iK*^ 

parties  to  other  actions  to  be  bronght  in 197^ 

damages  vest  in  state  on  commenccmeBt  of  action ISC 

limitation  of  action   ISTT 

judgment  or  order  reinstating  in  municipality  frnids,  etc. 

recovered.  .  . T^< 

petition  by  municipality,  etc.,  for  funds  recowred 19n 

notice  to  attorney-general    1j>ir 

attorney*general  to  l>riBg  actios  for  pcoplt. ..»• 7S^ 

Ofletssl  Bondsi* 

See  "  Bonds." 

Old  Otftard. 

officers  and  privates  axenpt  from  jturjr  aervlce  In  Naw  York. ...  VSi 
proof  of  exemption   ....«• ,« •« UB 

Omlanlpma. 

See,    also,    "  Amsndhent;  "    "  Dxvxcrs;  **     **  luncuuai- 
Tias;  "  "  MiSTAKB.** 

court  may  supoly  within  one  ymir •..«• 7>j 

•applying  in  surrogate's  court •••«••• 

1.3SO 
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[>«aoii^a«ra  County. 

jail  liberties  for I45 

fees  of  surrogate's  stenographer  m* .».,..,.!.!  i  !!•.!!!,*!!!  i  *  |  S^|g 
[>»t«.rlo  Connt^'. 

per  diem  .allowance  of  grand  and  trial  jurors : 3314 

Oratl   IMeadftiisw. 

abolished   fn  mandamus   ♦ ...•,,,.  2060 

petition  or  answer  in  surrogate's  court  may  be  presented  orally.  2533 

allowed  in  justice's  court  , 204o 

in  marine  causes  in  city  eourt  of  New  Vorlc ♦,,.  3185 

Ovitisflre  ConntK* 

stenographers   for  supreme  and  county  courts 2.'>6.     2f>7 

allowance   to   grand   and  trial   jurors »...•...  Xn.4 

mileas«  of  Juwfs 3314 

Orders. 

definition    and    form . .  •. , , , . , ,     767 

in  surrogate's  court  defined 2558 

••  order  *^  refers  to  order  in  civil  action  or  proceeding 3343 

Included  in  **  determination  "  in  provisions  as  to  certiorari 2146 

•*  flsial  order"  in  surrogates'  proceedings  defined 2^P'» 

must  be  in  writing 76t 

in  N.  Y.  city  court  to  he  made  only  by  a  justice 327 

in  county  court,  who  may  make 354 

who  may  make,  out  of  court,  without  notice 772 

by  whom  made  vacating  and  modifying  orders,  without  notice. .     772 

powers  of  county  judge  expressly  conferred 773 

Maying  proceedings  longer  than  twenty  days 77^ 

in  proceedings  begun  by  state  writ 1997 

to  show  cause,  granting  of 780 

when  returnable f 80 

affidavit  to  be  served  with  order 4 .     782 

wh«n  new  application  for,  prohibited  after  refusal 776-778 

poUioation  of  order  to  present  claimi  of  crtditort 786 

relief  against  default  witliin  one  y«ar *     724 

stay  by,  excepted  from  period  of  limitation »     406 

ol  N.  Y.  city  court  raav  be  served  within  state.  »....••...' 838 

enforcement  of  order  in  surrogate's  court 2556 

,  costs  upon  orders  of  surrogate's  court HUM 

review  of  order  by  judge  of  eouii  other  thati  thst  In  whieli  ac- 
tion pending 774 

tppellate  division  may  vacate  or  modify  without  notlea,  orders 

made  without  notice   1348 

may  grant,  when  applied  for  without  notice  and  refitMd 

below : , J348 

not  apoealable  until  entered , 1304 

proceeaings  to  compel  entry  for  purpose  of  appeal 1304 

annulling  for  failure  to  enter 1304 

orders  atfecting  substantial   rights  appealable  from   inferior  to 

supreme  court 1S42,  1345J 

vbtt  orders  are  appealable  to  appellate  division 1347 

out  of  court   appealable 1348 

in    special    proceedings,    appealable    when    affecting    substantial 

right I?l5fl,  1357 

when  appealable  to  court  of  appeals IDO,     191 

entry  on  determination  of  appeal 1355 

on  appeal  from  Inferior  to  supreme  court 1345 

and  enforcement  of  order  determining  appeal 13W 

enforcing  affirmance  or  modification  on  appeal ,....   1320 

costs  on  appeal  from   « 3239 

of  municipal  corporations,  proof  of •••«••••••••    Ml 

laai 
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OrIe«ina   Covntr, 

allowance    to   grand   and   trial  jurors ••••••••••••••••...   3314 

Osurcvoy  Recorder's  Co«rt  of. 

a   court  of  record .....•......'.       I 

civil  jurisdiction ••••• 391 

pending  actions  transferred  to  supreme  court 3S% 

papers  and  records  transferred  to  county  clerk 329S 

power  of  supreme  court  in  actions  transferred 

removal  of  action  to  county  court  for  disability  of  judge. 

subpoena  may  be  served  anywhere  within  state 

application  of  provisions  of  Code 

section  3301  relating  to  clerk's  fees  not  applicable 

OTeraeer  of  Hlvhurars. 

effect  of  order  for  cutting,  etc.,  trees  in  action  for 
may  seize  strays 


OTeraeer  of  the  Poor. 

application  by,  for  committee  of  lunatic,  etc. .._ 

notice  to,  of  application  for  committee  of  lunatic 

fines  for  contempt  in  justices'  courts  to  be  paid  to 3gi5 

minute  of  conviction  deemed  judgment ggS 

may  sue  for  penalties  for  strays  on  highways 306 

when  proceeds  of  sale  of  strays  to  be  paid  to 30O2.  30M 

may  sue  for  penalties  person  wilfully  setting  animal  at    lar^c. .  St^ 
may  be  allowed  to  appear  in  action  for  penalties  by  another ....  311* 
settlement,  etc.,  of  penalty  with  private  person  does  not  affect 
right  of  action 311S 

P. 
PAper*. 

how  written,  printed  or  typewritten ••....,  TW 

weight  of  paper 191 

supplying  lost  or  withheld .^ 731 

demand   for  admission   of   genuineness  of ••.••••.  7S 

costs  .of  proving  genuineness  after  demand 735 

certain,  may  be  ordered  to  be  destroyed S 


aervice  of  summon?  for  infant  on 

may  sue  to  annul  marriage  of  child  under  age  of  consent.  .....  174* 

accounting  when  actirg  as  guardian  in  socage '^'^ 


Parties. 

I.  Capacity  to  sue  and  dsfsnd. 

real  party  in  interest  to  sue 449 

married  woman  sues  or  defends  as  if  single 450 

infant  entitled  to  sue 4C8 

infant    plaintiffs    and   defendants,    see   "  Guakdiams;  *'    "  In- 


fants." 


prosecuting  or   defending   as   poor  persons,   see  "  Poo» 


SONS  " 


Jk/ 


one  or  more  suing  or  defending  for  all 448 

trustee  of  express  trust  defined 449 

may  sue  without  joining  beneficiary 449 

when  foreign  corporation  may  sue 1779 

two  or  more  executors,  etc.,  considered  as  one  person Iffl? 

of  committee  of  property  of  incompetent  person  to  sue 2349 

of  temporary  administrator 267r 

not  disqualified   to   testify 

testimony   of   party   adduced   for   adverse  party  may   be   re* 

butted, •.•••.^.•... 

deposition  of  party  may  be  taken ....•••••••••••••• 

1332 


INDEX. 

Pmrtlea  —  Comtftn«e«l« 

II.   Designation  or. 

how  designated  in  civil  action ••...  8S88 

summons   must   specify   names 417 

complaint  must  contain  names  of  all 481 

of  defendant  by  fictitious  name 461 

of  unknown  persons  as  defendants 451 

in  justi  :e'8  court   2884 

power  of  court  to  correct  names 723 

to  add  or  strike  out  names 723 

mistakes  in  names  cured  by  judgment  on  verdict,  etc 721 

of  public  officers  as 1929 

in  condemnation  proceedings 3358 

III.  Neccssaiy  and  raorn  parties. 

state  mfty  be  made  defendant  by  reason  of  Her  for  transfer  tax.     447 

hYisband  not  proper  party  in  action  for  "wife's  tort 450 

for  damages  to  person,  property  or  character  of  wife..     450 

executors  who  have  not  fualined  not  necessary  parties 1818 

necessai^  defendants  to  action  to  foreclose  mechanics'  liens..  3401 
obligor  in  bond  may  be  made  defendant  in  action  to  foreclose 

on  realty 1627 

who  may  be  joined  as  defendants  in  action  for  nuisance 1061 

to  action  to  determine  validity  of  probate  of  will 2653? 

necessary  parties  to  appeal  from  surrogate's  court .*•••  2572 

all  claimants  must  be  joined  in  action  by  attorney-general  to 

try  title  to  office,  etc 19R4 

occupant  to  be  made  defendant  in  ejectment 1501 

defendants  in  ejectment  when  lands  not  actually  occupied...   1502 

necessary,  in   partition 1538 

members  of  class  as  parties  in  partition 15M 

|-ro-er,  in  rartition,  at  election  of  plaintiff 1539 

m  action  for  dower  occupant  is  necessary  defendant 1597 

necessary  defendants  when  lands  not  occupied 1597 

persons  clai*i:ing  interest  are  proper  parties 1599 

owners  of  different  portions  in  severalty l^BO 

XV.  Joinder  and  kon-joindee. 

joinder  of  claimants  as  parties  defendant  on  motion  of  de- 
fendant      820 

who  may  be  joined  as  plaintiffs 446 

as  defendants 447 

united  in  interest  must  be  joined  as  plaintiffs  or  defendants..     448 

united  in  interest,  verification  by 626 

trustee,  executor,  etc.,  need  not  Join  beneficiary 449 

person  refusing  to  join  as  plaintiff  to  be  made  defendant 448 

demurrer  to  complaint  for  misjoinder  of  parties  plaintiff 488 

for  defect  of  parties 488 

persons  severally  liable  mav  be  joined  as  defendants 454 

joinder  of  persons  severally  liable  not  to  affect  defendant's 

right  to  relief   465 

prosecution   of  action  against  defendants  served ......     466 

severance  of  action  on  entry  of  judgment  against  one 

or  more 456 

entry  of  judgment  against  one  or  more 466 

failure  to  join  persons  jointly  liable 457 

persons  jointly  liable  re^rded  as  one  in  action  against 

defendants   severally  liable    467 

Joinder  of  ])laintiff  with  sheriff  in  action  in  aid  of  attachment.     679 
persons   claiming   interest   may   be   joined    as   defendants   in 

\  ejectment 1608 

who  may  be  joined  as  defendants  in  action  for  nuisance ^$£L 

waiver  of  objection  of  non-joinder  of  public  officer. .........   1929 

non-joinder  or  misjoinder  not  available  to  defendant  in  action 

against  carrier  unless,  etc 1946 

Joinder  of  lienors  as  plaintiffs  in  action  to  foreclose  mechan- 
ics' Hens 8402 

In  action  for  dower,  owners  of  different  portions  in  severalty.  1590 
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pArtles  • —  CoBtlBiied. 

V.  Bringing  in  additional  partus. 

parties   necessary  to   determination   of  controversy    must   be 

brought  in 43 

person  interested  may  apply  to  be  made  a  party V2 

supplemental  summons  to  be  served  on  defendants  brought  in.    4^ 
proceedings  to  bring  in  parties  on  death  or  transfer  of   in- 
terest      7« 

parties  necessary  to  partition  to  be  brought  in  in  action   for 

waste  against  co-tenant 

creditors  in  action  to  dissolve  or  annul  corporation ]Sf*T 

ih  certiorari  to  review .' 21  "^ 

after  appeal  from  surrogate's  eourt 2^C3 

additional  parties  may  be  brought  in  in  court  of  claims. .....     3^1 

•VI.  Substitution  of  partus. 

pending   actions   or  proceedings   not   affected    by    change    of 

name , 241^ 

new  name  may  be  substituted  in  pending  action  or  proceeding,  mv. 

bond  or  undertaking  not  affected  by  change  of  parties 81^ 

appointment  of  administrator  on   application  of  party    to    ac- 
tion against   intestate   HdBfi 

in  court  of  claims 2^1 

on  transfer  of  interest TV- 
original  party  may  continue 7-V 

on   devolution   of   flability IT*- 

of  representative  on  death  of  sole  party 73^ 

continuance  of  action  against  survivors 7^ 

severance  of  action  on  death  of  defendant  jointly  and  sercT- 

ally  liable i3P 

of  successor  when  only  part  oi  cause  survives  to  or  against 

remaining  parties 759.     7^ 

of  defendant  on  interpleader f.^ 

person  entitled  to,  may  appeal 12K 

appeal  not  heard  until  substitution 12^ 

substitution  on  appeal   1206-119^ 

of  indemnitors  as  defendants  in  actions  against  sheriff.  .    1421-1 -IS 

of  party  in  interest  as  plaintiff  in  partition 1547 

on  death  of  party  to  partition l.'Sg 

of  successor  of  officer  of  unincorporated  association ise.» 

successor  of  public  officer,  receiver  or  trustee  may   continue 

action .^ 798 

substitution     of     successor    of    public     officer,     receiver     or 

trustee TCB,  19» 

of  defendant  in  place  of  sheriff  after  discharge  of  at- 
tachment      710 

rmrtltion. 

controversy  as  to,  may  be  subject  of  arbitration. 296 

petition  for  sale  of  property  of  infant  or  incompetent  to  avoid 

action 23^ 

Jurisdiction  of  ounty  court 340 

I.  Who  may  sBtivo;  partibs. 

when  action  may  be  brought 15S2 

action  by  remaindermen  subject  to  estate  in  possession 1533 

infant  may  bring  by  authority  of  surrogate 1531 

may  maintain  in  his  own  name IfiSR 

by  heir  for  partition  of  devised  property 1537 

necessary  oartics 15S8 

members  of  class  as  parties 153g 

who  may  be   plaintiff 153> 

proper  parties,  at  election  of  plaintiff I535 

lienor  may   be  made  party l.VO,  154ii 

appointment  of  jfuardian  ad  Htrm  for  infant 15:^ 

security   by    Riiai  dinn   iiti   litem jjjfi 

cannot  be  waived j^: 


INDXX. 

J*«rtltloii  —  Continued. 

I.  Who  hay  being;  parties  —  Continued. 

•ubfltitution  and  supplcinental  susunons  on  death 16R9 

ctate  nay  be  made  party  defendant 1504 

summons  may  be  served  on  attorney-general  for  state.* 16M 

II.  Summons;  pleading;  trial. 

■crvice  of  summons  on  unknown  owners 1541 

property  to  be  described  with  common  certainty 1542 

complaint  to  state  interests  of  parties 1542 

to  allege  that  no  executor  or  administrator  of  deceased 

owner  appointed 1538 

answer  may  controvert  interest  of  plaintiff 1543 

statement  of  defendant's  interest  in  complaint 15)3 

claim  of  title  of  co-defendant 1543 

triable  where  property  situated , 9fiS2 

issues  of  fact  triable  by  jury 1544 

preference  of  actions   tor 791 

on  default,  cte.,  title  to  be  ascertained  by  court  before  inter- 
locutory judgment ' 1545 

Itftcrlocutory  judgment 1540 

recording  judgment  in  each  county  where  lands  are 1506 

additional  allowance  to  plaintiff 8252-3254 

when  action  settled  before  judgment 8252,  3254 

computation 3262 

surveyors'  and  commissioners'   fees 3290 

adjustment  of  rents  or  profits  between  parties 1589 

III.    Com  MISSION  EES   to   make   PAaTlTZON. 

appointment ,.  1549 

oath KiJO 

removal 1650 

appointment  to  fiU  vacancy 1560 

to  make  partition,,  or  report  that  same  improptr 1551 

may  employ  surveyor   1552 

all  must  meet    but  acts  of  majority  valid 1564 

report lS5i 

fees  and  expenses 1655 

to  be  taxed  and  paid  by  plaintiff 1565 

confirming  or  setting  aside  report. 1556 

final  judgment  on  report 1657 

in  action  b^  infant  plaintiff 1534 

IV,  Actual  partition. 

"distinct  parcel"  defined 8843 

when   partial  partition  directed 1547 

successive    partial    partitions    as    interests    of    parties    ascer- 
tained   1547 

severance  of  action,  when  partial  partition  directed 1547 

setting  off   shares   in   common « 1648 

actual  partition,  when  to  be  directed 1546 

division  into  parcels   and   allotnient 1652 

designating  boundaries  of  separate   parcels 1652 

lien  attaches  only  to  part  assigned  to  share  charged  with  lien.  1640 
division  when  dower,  curtesy,  or  estate  for  life  or  years  exists 

^  in  undivided  share 1653 

division  among   remaindermen  or  reversioners '.  1653 

against    whom    final    judgment,    making    actual    partition,    is 

conclusive 1667 

judgment  to  direct  delivery  of  possession 1668.  1675 

order   to    sheriff   to   deliver   possession   when    distinct   parcel 

allotted 1675 

compensation  to  equalise 1587 

not  awarded  against  unknown  party  or  against  infant, 

unless,  etc  •  ...» 1687 

l»il6 


INDBZ. 

Partltiom  —  Contim«e«. 

IV.  Actual  pastitxon  —  Continued. 

costs  on  judgment  for •••••••••••••••••••■•• 

collection  of  costs  against  unknown  ttirner* •••••••••••• 

V.  Sau. 

1.  When  directed;  procedure.  . 

when  to  be  directed •.•• M 

when  ordered  in  action  by  remaindermen ISC 

modification  of  interlocutory  judgment  on  report  that  par- 
tition cannot  be  made US 

interlocutory  judgment  for,  on  report  of  conunissiomers.  tSii 

to  be  made  by  referee  or  sheriff ISBp 

protection  of  rights  of  unknown  owners I5Z 

when  credit  allowed  for  purchase-money ISS 

mortgage  to  secure  purchase-money. IS?^ 

separate  securities  to  county  treasurer  and  owner  of  foil 

age .' ISS 

report  of  sale   iSi 

final  judgment  confirming IST 

parties  on  whom  final  judgment  confirming  is  oonclusiTC.  VSTi 

payment  of  costs  and  expenses 153 

judgment  confirming,  may  direct  delivery  of  possession. .  1^ 

officer  making^  to  pay  taxes,  etc 3CS 

judgment  to  be  entered  in  county  w^Here  property  situ- 
ated  1^ 

Satisfaction  of  liens. 

direction  for  sale  free  from  lien  of  debts  of  decedent.  15S8 

proceeds  to  be  paid  into  court 15K 

withdrawal  of  shares  of  proceeds 1531 

reference  to  inquire  as  to  liens 15C 

publication  of  notice  to  prove  liens ISC 

report  of  referee ^ I!K 

payment  into  court  to  satisfy  liens  on  shares 15SS 

application  by  lienor  for  money  paid  into  court TS^ 

payment  and  satisfaction  of  liens  on  undivided  shares^  15K 
proceedings  to  settle  liens  on  shares  not  to  delay  pay- 
ment to  other  parties 19ff 

pajrment  of  liens  on  shares JS8i 

final  judgment  confirming  sale  bars  lienors  failing  to 
prove  lien   after  notice. ...f ISTS 

%  Dower  interests, 

sale  when  dower  right  exists  in  entire  property 1517 

free  from  dower  right 190 

payment  in  gross  in  satisfaction 1868L  158i 

investment      of     one-third     proceeds      for     benefit      of 

dower 1508.  1591 

protection  of  inchoate  right  of  dower  and  future  estates.  ISSt 
release  to  husband  of  inchoate  right  of  dower 1571 

8.  Distribution  of  proceeds. 

how    awarded JS^ 

duties    of    officers   making   sale 1596 

payment  or  investment   of  interests  in  remainder  or  re- 
version  15SJJ 

shares  of  infants   ISg! 

investment  of  shares  of  unknown  and  absent  owners. . . .  1S6 

distribution  of  shares  of  unknown  owners 1581 

Investment  of  proceeds  paid  into  court  for  benefit  of  ten- 
ant for  life  or  doweress ISQ 

security  to  refund  shares  paid  over VSH,  180 

action  on  security  to  refund  share  paid  over ISM 

presumption    of    death    of   unknown    heirs    when    money 

paid    into    court    ,      $|] 

payment  of  mont-ys  deposited  in  court  in  certain  cases.    153S 
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INPBX. 
Partition  —  CoBtlaned. 

VI.    Of    lands  of    infants  and    IWCOMrF.TENTS  BY   AGKEEUENT. 

application  by  guardian  or  committee  for  authority 1590 

contents  of  petition 1591 

notice  of  application 19D1 

to  superintendent  of  state  institution 1590 

court  may  authorize   partition 1592 

authority  to  guardian  or  committee  to  execute  releases 1592 

effect  of  releases 1593 

Vn.    IW   ACTION    FOR    WASTS   BT   JOINT   TXNANT. 

when   entitled   to   partition 1656 

interlocutory  judgment  for  1657 

reference,  etc.,  to  ascertain  rights  and  interests 1657 

necessary  parties  to  be  brought  in 1657 

deduction  of  damages  from  defendant's  share 1658 

P«rtnev«« 

partner  of  defendant  may  apply  for  discharge  of  attachment ....  693 

undertaking.    694 

application  for  release  of  prv.perty  from  levy  against  partner...  1413 
levy  of  execution  on  interest  of  partner  previously  attached....  1415 
partner  cannot  separately  compound  partnership  debt  before  dis- 
solution   1942 

non-joinder  or  misjoinder  of  defendants  in  action  against  firm 

engaged  in  transportation   1945 

filing  statement  of  names  of  partners  engaged  in  transportation.  1M5 
separate  action  against  partner  not  sued  or  served  in   original 

suit 1946 

continuance  of  business  during  action  for  dissolution,  account- 
ing,  etc ; : 1947 

powers  of  court  in  action  for  dissolution,  accountinj?,  etc ^^I 

execution  of  consent  to  discharge  of  insolvent  debtor. ^^2^ 

service  of  justice's  summons  on  managing  agent  of  non-residents.  2879 

Patents. 

See,  also,    "  LrrxEas    Patent." 
authenticated  copy  of  foreign  patent  admissible  in  evidence...     956 


presumption  of  payment  of  judgment.. 3*6 

partial,   avoids   presumption   of   satisfaction   of  judmnent. . . . . .  »70 

proof  of  payments  by  a  municipal  corporation  or  officer  thereof.  »61c 

Payment  into  Court. 

discharges    depositor    from    liability . . ;  • ;  •  •  • IVI 

cmptrollcr  to  supervise  administration   of   funds. M4 

comptroller  to  institute  proceedings  to  enforce  judgments,  etc.  744 

comptroller  may  examine  books,  etc.,  of    hanks,  etc T44a 

compelling  transfer  from  banks  to  county  trea.surcrs T44a 

transfer  of  money  and  securities  to  county  treasurers 740 

designation  of  banks  of  deposit 746 

court  may  direct  payment  of  funds J47 

investment  of   funds   J*J 

title  to  securities    JJ^ 

actions  on  securities   .*  •  •  -^ tJa 

transmission  of  title  to  successor  in  office. <  w 

payments  to  be  made  only  on  certified  copies  of  orders 701 

custodian's  books  of  account  ^^* 

annual  report  of  custodian *^ 

presumption  of  death  of  unknown  heirs "JJ 

enforcement  of  judgment  directing; J^Ja 

commissions  of  county  treasurer.      ■■■''•'•'••"' •  •  ■**^' 

leave  to  sue  on  county  treasurer's  bond  for  failure  to  pay  over 

money  on  order  of  co^^t. 18»J 

made  In  city  court  of  New  York ^^^ 
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Payment  Into  Covrt  —  Contlnned. 

on  tender   after  »iiit 12 

notice  of  deposit 7S. 

to  effect  cancellation  of  notice  of  pendency 1<1 

in  partitioni  on  sale  irec  from  debts  of  deceased  owner V!> 

to  satisfy   liens  on  shares ]SQ 

•ppUeation  by  lienor  for  money • 1SC4 

payment  and  satisfaction  of  liens  on  lands  sold I3C 

foreclosure  by  action ;  surplus  moneys 1€S> 

of  amount  due  and  costs  on  dispiisstl Iff^ 

after  judgment  to  stay  proceedings 1C-- 

foreclosure  by  advertiaemetit ;  surplus  on  sale. 3«* 

petition  pf  claimant   .....  ^ i¥C 

notice  of  application   29* 

when  and  to  whom  application  to  be  m«de 2l>* 

order  for  distribution '2^' 

reference  of  application   2*~ 

when    letters    issued    on    decedent's    estate    within     four 
years 24  • 

in  surrogate's  court,  to  be  made  to  eounty  treasurer ZvTT 

control  of  surrogate  over  ^Z 

docketing  decree  directing   :r^ 

amount  of  debt  not  due  when  account  settled 2T£ 

of   legacy    or  distributive   share   of   infant    who    has    no 
general  guardian Tif 

proceedings  of  real  property  sold  to  pay  decedent's  debts.  2760.  2ir*< 
surplus  money  on   foreclosure  within   four   years   of « is- 
suing letters 7^ 

how  distributed 2?M 

as  security   for  cancellation  of  notice  of   Us  ptndems   in   cred- 
itor's action lCr4 

in  action  to  foreclose  mechanic's  lien S413 

on  confirmation  of  inquisition  under  writ  of  assessment  of  dam- 
ages  2116-nt< 

compensation  awarded  in  condemnation  proceeding SSH 

Penalty. 

I.  Whin  iNcuaaso. 

not  incurred  by  act  conforming  to  decision  of  appellate  di- 
vision before  reversal ]SC 

for  disobedience  to  subpoena fiM.    S5 

to  notice  of  commissioners  of  jurors  of  New  York   to 

testify  to  liability  to  jury  service 1C0 

for  omission  of  clerk  of  court  in  Vew  York  to  certify  failnre 

to  personally  serve  majority  of  panel 11^ 

for  refusal  of  information  to  commissioner  of  jurors  of  Xew 

York lia 

by  juror  for  taking  gift  or  bribe 1193 

for  bribing  or  making  gift  to  juror IIM 

for  taking  illegal  fees 3S£ 

by  attorney  for  deceit ;  treble  damages 9 

for  wilfully  delaying  action;  treble  damages 71 

for  lending  name 7T 

for  ttegtect  of  clerk  to  docket  judgment 19IS 

by  county  clerk  for  not  recording  order  appointing  receiver.  217' 

hy  riieritt  for  irregularity  in  sale  of  rcnlty  on  execution 14^ 

for  wrong  delivery  of  chattel  takea  in  replevin IT^ 

for  illegal  sale  of  liquors  ia  jail IS 

for  removing  notice  of  sale 13SS»  2772,  SOV 

f9f  false  oatn  of  creditor  of  insolvent  debtor. 219 

for  wrong  delivery  of  chattel  replevied  in  jnstiee'a  aoart 

for  refusal  to  discharge  debtor  taiken  ia  emeutioa  om  jiiMfcf's 

judgment 

for  suffering  animals  to  stray,  see  **  Stuays." 

to  owner  for  wilfully  settinir  animal  at  large ••.• SOM 

1  «]»«>{» 


INDKX,    ' 

^n«iltT  —  Continued. 

L  WHtir  TKCvssBD — Continued. 

habcu  corpus;  for  refusal  to  obey  writ  to  brfn^f  «p  to  testify.  2014 

for  refusinj^  to  iisue  writ  to  inquire  into  detention....  2020 

for  disobeving  order  for  discharge 2049 

for  itfegally  recommitting  discharged  prisoner   2051 

for  concealing  prisoner  to  avoid  writ 2052 

for  aiding^  in  concealment  to  avoid  writ 2053 

for   refusing  copy   of  warrant  ftr  taandatt   to   detaia 

prisoner • 2065 

•T.  Actions  for. 

1.  General  provisions. 

limitation  of  action  for  penalty  to  person  aggrieved S83 

for  penallie.s  to  the  state 384 

where  any  person  may  sue   387 

for  penalties  against  directors  and  stockholders  of 

banks   and   moneyed   corporations 304 

joinder  of  causes  under  fi<;l  cries,  game  and  forest  law...  484 

joinder  ot  causes  und'^r  agricultural  law 484 

order  of  arrest  in  action  to  recover' •,......  640 

triable  where  cause  arose 

#        place  of  trial  of  actions  for  offences  committed  on  lakes, 

rivers,  etc , 088 

of   actions   for  penalties   for  trespasses  on   forest 

preserve , 068 

collection     of    penalty     in     forfeited    recognizance,     see 

**  Rf.cognizances." 

by  officers  of  county,  town,  etc,  to  recover  statutory...  1026 

1028 

barred  by  payment  of  fine  in  mandamus 2000 

costs  when  recovery  by  state  is  less  than  $50 ^28 

jurisdiction  of  justice  over  actions  for  2^62 

order  of  arrest  in  justice's  court    2805 

indc^rsement  upon  execution  on  justice's  judgment 3026 

conflncnient  on  execution  against  person  on  Judgment  for.  3032 

jurisdiction   of   Albany  city  court    3223 

of  Troy  justice's   court   3223 

2.  Action  by  state  for, 

by  attorney-general  or  district  attorney 1088 

t0  be  brought  jn  name  of  people 1084 

concurrent  jurisdiction  of  supreme  and  justice**  courts..  1062 

disposition  of  money   recovered 1063 

reference  to  statute  to  be  indorsed  on  sunnOQns- ........  1064 

recovery   when   statute   imposes  amount  not   exceeding  a 

Specified  sum 1064 

district  attorney  to  pay  collections  to  county  treasurer...  1067 

to  render  account  of  collections •••«•  1M9 

%  Action  by  private  person  for, 

person  specially  aggrieved  may  sue..., .« ,,  1803 

vhen  common  informer  may  sue 1804 

common  informer  to  compromise  only  by  leave  of  court.  1804 
summons  in  action  by  common  informer  to  be  served  by 

ofiicer  authorized  to  levy  execution 1805 

cannot  be  countermanded  • 1805 

previous  collusive  recovery  not  a  bar « . . . .  1806 

reference  to  statute  to  be  indorsed  on  sujnnions 1807 

recovery    where    statute    imposes    penalty    not    txceedln|f 

spcclned  sum ....•..•  1806 
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falsely  testifying  at  trial  of  claim  of  third  party  to  property 
seized IS 

false  interpretation  by  interpreter  of  city  court  of  New  Yorlc... 

swearing  lalsely  in  any  form  it ••...•.. 

false  swearing  as  to  qualifications,  etc.,  of  jurors  in  New  York 
county.  .  . ...•• •••••••• 

Perpetiuitioii  of  TesttBaonj'* 

See  "  Depositions;  "  "  Evxdsncb,  VIL** 

Perffona-l  Injury. 

defined ••••••• 

no  appeal  to  court  of  appeals  from  unanimous  affirmance.  •  .  •  •  •     191 

limitation  of  actions  for  damages 36 

for  personal  injury  resulting  from  negligence. •..»••....     98S 

joinder  of  causes  of  action  for • 4S( 

pleading  matter  in  mitigation  of  damages SO!' 

proof  in  mitigation  of  damages SM 

order  of  arrest  in  action   for 549 

warrant  of  attachment  in  actions  for 635 

tender  after  suit  in  action  for... •.•••....••     731 

no  abatement  by  death  after  verdict ........;     791 

physical  examination  of  plaintiff 873 

deposition  of  hospital  physicians  in  action  for 839 

claim  fpr  damages  not  assignable •••.......   l^O 

jurisdiction  of  justice  of  actions  for • 2^ 

order  of  arrest  in  action  in  justice's  court 2M6 

assessment  of  damages  on  application  for  judgment  by  default..  121S 

1216 

Personal  Property. 

"injury  to  property"  defined   ..^ • •••••••.  SMS 

term  defined  in  surrogate's  practice.... ••••••..  2S14 

limitation  of  actions  for  injury  to ....••.. 

against  executors,  etc.,  for  taking  or  injurinir.  .••••••. . 

joinder  of  causes  of  action  for  injuries  to 481 

order  of  arrest  in  action  for  damages  to Sf9 

warrant  of  attachment  in  action  in  justice's  court  for  injnry  to.  ""^ 


f/ 


Plftarmnclats. 

exempt  from  jury  service 108O,  lOSl.  112T 

proof  of  exemption • o.     1062;  1128 

Phyaleal  Bzamlnatlon. 

of  plaintiff  in  action  for  personal  Injuries. •••. •••• gJS 

Plirsielana. 

appointment  of,   for  ^ails •••••...     126 

order  of  arrest  in  action  for  malpractice. •••....     519 

not  to  disclose  professional   information K4, 

may  testify  when  validity  of  will  at  issue 

testimony  of  hospital  physician  in  action  for  personal  injuries 

to  be  taken  by  deposition 

reference  to  take  deposition  of  hospital  physician 

order  for  subpoena  to  hnspitU  physician 836 

service  of  subpcena  on  hospital  physician 839 

exemption   from  jury   service 1090,  1081,  1127 

proof  of  exemption   ^ . . . .    1062,  ]]28 

misdemeanor  to  give  false  certificate  to  juror  in  New  York....  112J 

false  certificate  to  juror  in  Kings  county  a  misdemeanor llgl 

professional   instruments,  furniture  and  library  of  householder 

exempt  from  execution   • 1391 
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preference  of  actions  against  commissioners  of.  In  dty  of  New 

Yorlt TOl 

exempt  Irom  jury  service ...••••.  1081,  1127 

proof  of  exemption • •••••••.•••  .1062>  1128 

Plsilmtltf. 

See  *'  Appbarancs;  "  '*  Ihvants;  "  "  PAtTUS.** 

Plesi41ns. 

See    "  Answzk;  **    "  Complaint;  *•    "  DBuumasi;  "    "  Rstlt;  "• 
"  Veiiificatxon." 

I.  Genekal  peovisioks. 

certain  pleadings  may  be  ordered  to  be  destroyed •• 21 

must  be  in  English  language • 22 

use  of  abbreviations  • 22 

numbers  may  be  expressed  by  figures 22 

application  of  general  provisions 518 

liberally  construed • 619 

to  be  subscribed 520 

in  marine  causes  in  N.  Y.  city  court  may  be  oral  or  written.  3185 

time  of  service  520 

in  city  court  of  New  York •• 3166 

relief  between  co-defendants • 521 

service  of  answer  on  co-defendant 521 

court  may  order  bill  of  particulars 531 

frivolous, —  judgment  on 537 

notice  of  motion  on,  in  N.  Y.  city  court 8161 

sham  defences  to  be  stricken  out 538 

notice  of  motion  on,  in  N.  Y.  city  court 3161 

irrelevant,   redundant   and   scandalous  matter   to  be  stricken 

out • M5 

indefinite  and  uncertain  allegations 546 

motions   for   judgment   on   pleadings 647 

if  order  of  arrest  issued,  plaintiff  must  prove  allegation   of 

fraudulent  misappropriation ; .  549 

allegation  of  fraud  must  be  proved,  when  order  of  arrest  is- 
sued for  fraud   549 

supplying  lost  pleadings    726 

reuei  from  default 788 

to  be  filed  824 

striking  out,  for  disobedience  of  order  to  discover  books,  etc.  806 

for  disobedience  to  subpcena 853 

when  issue  arises • • 963 

of  law. 964 

of  fact.  . 064 

copy  to  be  furnished  to  court  or  referee  on  trial 981,  1018 

to   be    inserted    in    judgment-roll 1237 

notice   of   motions   on.    in    N.    Y.    city   court 8161 

contributory   negligence   in   action    for  death 841b 

11.  Verified  pleadings.     See,  also,  "  Veeification." 

when    verification    required    523 

allegations    deemed    made    on     knowledge    unless     otherwise 

stated     524 

denial    of   knowledge    or    information    deemed    allegation    that 

person   verifying   has   none    524 

denials  and  allegations  must  be  stated  to  be  made  by  party . .  '124 

term    '*  affidavit "    includes    verified    pleading 3:343 

ni.  Variance. 

when  material 689 

proof  of  prejudice  necessary 639 

amendment  discretionary 5S9 

iomiaterial  variances. • • 540 

diatingmished  from  failure  of  proof •••••• 641 

.  1841 
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Pleadlair  ^  Ck»tt  tinned* 

IV.  AUBKDMBNT  or  rLBA»iiroi. 

of  course.  • •.•••••••••• •••.••••••. 

for  d«Uy ••• « se 

amended  pleading  to  be  served. 54S,     T^ 

effect  of  failure  to  answer  or  demur  to  amended   pleadizig^. . ,    !•& 

mistakes  in  names,  sums  of  money,  dates  and  description  of 
property  cui^d  by  judgment  <m  verdict,  etc m 

omission  of  necessary  averment  cured  by  judgnBcnt  on  ver- 
dict, etc T& 

mispleading   or  insufiiciency  cured   by   judgment    on    verdict. 

power  of  court  to  amend  by  inserting  material   allegation . 

by  conforming  pleadings  to  proof 

court  may  direct  action  to  retain  place  on  calendar 

order  of  court  required,  except,  etc 

power  of  referee  to  allow 1=> 

to  allow  at  trial K 1* 

to  allow  a  party  to  plead  anew  at  trial. imi* 

y.    SUFPLBMEKTAL   PLEADINGS. 

when  allowed T-f^ 

court  may  direct  that  action  retain  place  on  calendar ZT 

on  substitution  of  party  on  death  or  transfer  of  interest . TS"' 

no  extension  of  time  for  making  supplemental  complaint  on 

death  or  disability  of  party 7^ 

in  action  for  waste  after  judgment  of  partition 16^ 

VI.  Joinder  of  causes. 

demurrer  to  complaint  for  misjoinder  of  causes 4* 

when   permitted ;   generally    .^ 4^^ 

causes  to  be  separately  stated  in  complaint 4^. 

when  action  relates  to  real  property 1«:^ 

in  replevin l"^** 

in  action  by  people  against  same  defendant 1^ 

in  justice's  court    29ST 

of  grievances  in  alternative  mandamus 2DT$ 


h 
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VII.  Spscifzc  pleab. 

how  presumption  of  payment  of  judgment  pleaded 3T^ 

limitation  of  actions  ....*... 41.1 

private  statute S^r^ 

account «.•**«.*.*** SSI 

judgment !vS 

conditions  precedent 5^ 

instrument  for  payment  of  money 5:K 

In  mitigation  of  damages 33S 

plea  of   justification    in   libel    and   slander    does  not  bar   evi- 
dence of  mitigating  circumstances 535 

VIII.  In  specific  actions. 

Against  executors  and  administrators. 

first  served  or  first  appearing  to  answer  complaint IWT 

separate  answers  by,  only  allowed  by  direction  of  court..  l$l' 

lack  of  assets  not  to  be  pleaded  in  action  against 1S24 

executor,  etc.,  not   personally  liable   for   debt  for   falsity 
of  pleading * ISSl 

My  or  cgainst  corporations. 

allegation  of  incorporation  in  complaint .« 1775 

when  corporate  existence  put  in  issue  by. 1776 

waiver  of  misnomer  by  failure  to  allege  in  answer 1777 

extension  of  time  to  answer  or  demur  in  action  oa  bill 

or  note 1778 

order  for  trial  to  be  served  with  answer  In  action  on  btll 

or  note. * ITJS 


ncAdlns  —  Coattmied. 

VJXI*  In  spxcxpic  actions  —  Continued. 
Otditor's  action  against  hHts,  9te, 

description  of  lands   ••••••••••••••••  1881 

Dower. 

description  of  property  in  complaint • 1606 

complaint  to  set  forth  name  of  husband.  ••«••• 1606 

Joint  dibtors. 

complaint  in  action  to  charge  joint  debtors  not  personally 

summoned  in  previous  suit • 1938 

unswer , 1939 

V 

Ubtl  and  slander. 

application  of  defamatory  words {(39 

plea  of  justification  does  not  bar  evidence  in  mitiffation..     535 
In  slander  special  damages  need  not  be  alleged  wnen  un- 
chastity  imputed  to  woman 1906 

Mandamus. 

oral  pleadings 2080 

rules  of,  applicable  to  alternative  writ  and  return.  2076,  2077 

2080 

writ  and  return  cannot  be  stricken  out  as  sham •  2080 

joinder  of  grievances  in  alternalivo  mandamus 20iQ 

Matrimonia!  actions. 

counterclaim  in  action  for  divorce  or  separation.  .«••...  1770 
requisites  of  complaint  in  action  for  separation. ........  1764 

Partition. 

complaint  to   allege  that  no  executor,   etc.,  of  deceased 

owner  appointed. 1538 

description  of  property  in  complaint 1542 

complaint  to  state  interests  of  parties #  1542 

answer  may  controvert  interest  of  plaintiff 1543 

statement  of  defendant's  interest  in  complaint....  JfviZ 
claim  of  title  of  co-defendant 1543 

Prohibition. 

not  allowad.  •  ••••••••• • •••«•••• 2090 

Keplevin, 

joinder  of  causes ««»«it«**.  1689 

stating  title 1720 

allegation  of  wrongful  taking  in  complaint 1721 

of  wrongful  detention  in  complaint 1721 

answer  may  set  up  title  in  third  person 1723 

,  allegation   in    answer    of   possv'ssion    of    land    On    which 

chattel  was  distrained  doing  damage «.••••«.»••  1724 

To  determine  ctaim  to  real  property, 

allegations  of  complaint  ••••*••••««••  1639 

IX.   In  SUIROOATKS*    COUBTS. 

petition  or  answer  may  be  presented  orally 2S33 

Written,  and  verified  pleading  may  be  required 25.')3 

by  whom  verified •%•%•••.»•••••»••••  3534 

Iotq  of  varification .v******* • •••  2584 
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riea^lmv  —  Comtlm«»4l« 

X.  In  justices*  cousts. 

may  be  oral  or  written •••••• ••••••• 2MI 

f eneral  rules 2MI 

enamerated • • 286 

setting  forth  account 2M1 

instrument  for  payment  of  money • 2941 

complaint •••• 2S3S 

joinder  of  causes .• 288T 

answer 2ffi 

denials 298R 

demurrer 2831 

amendment  on  decision  of  demurrer 2S89 

bill  of  particulars 2912 

immaterial  variance  to  be  disregarded 79G 

amendments 9U 

counterclaims. 296 

of  party  suing  or  sued  in  representative  capacity 2SH^ 

when  neglect  to  plead  counterclaim  bars  action 2M7.  2^ 

judgment   upon   counterclaim 2^ 

answer  of  title  to  real  property   2R1 

verification   (see  Act)    W8 

Pledge. 

interest  of  pledgor  may  be  sold  on  execution 1412 

Police  Courts. 

are  not  courts  of  record ••• t 

Police. 

exempt  from  jur^  service  in  New  York  city.*   KM,  1327 

proot  of  exemption    1062,  1128 

county  superintendent,  etc.,  may  sue  upon  cause  ariainf  before 
his  term. ' fT. I«a8,  1908 

actions  against  overseers,  etc.,  on  causes  arising  before  their 
term 1927,  Ifl® 

overseer  or  superintendent  may  apply  for  appointment  of  com- 
mittee for  incompetent  person. 23S^ 

fine  for  contempt  in  justice's  court  to  be  paid  to  overseer 2S!i 

action  by  overseer,  etc.,  for  penalties  for  suffering  animals  to 
stray JOB 

payment  to  overseer,  etc.,  of  penalties  for  suffering  animals  to 
stray 90BII 

Poor  Per>om«. 

who  are. 468^  «■ 

requisites  of  petition  for  leave  to  sue  as 49 

contents  of  order  granting  leave  to  sue  as 49 

not  liable  for  costs  or  fees 481 

action  not  stayed  for  non-payment  of  costs  of  former  action...  4B 

annulling  leave  for  misconduct  or  delay 462 

defendant  may  apply  to  defend  as 40 

petition  by  defendant  for  leave J! 

proceedings  on  defendant's  petition  for  leave 44s 

cannot  prosecute  appeal  as  4g 

may  oppose  appeal  as ^ 

costs  in  favor  of,  to  be  paid  to  attorney 4w 

security  for  costs  not  required  when  plaintiff  an  infant....  469,  32bs 

PopnlatloB. 

certificate  of  director  of  census  admissible  in  evidence M4 
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Post-Ofllee* 

See»  alio*  "  ICail." 

service  of  papers  by  mail • •••••  IWt 

double  tine  when  papers  served  by  mail 796 

time  for  service  of  notice  of  trial  by  mail 796 

deposit  of  papers  in  branch  post-omce  in  New  York  city. 801 

Po'vrer  of  Attomejr. 

satisfaction  of  judgment  by  Attorney  in  fact 12dO 


^ 


executors  qualifying  nay  exercise  power  of  sale,  etc.  • 20i2 


Cstnse*. 

when  order  necessar>   708 

service  of  order 703 

motion  for,  in  New  York,  Kin^  Queens  and  Erie 703 

claim  of  preference  in  note  of  issue 703 

vacating  order 703 

order  for  preference  not  appealable 793 

causes  prexerred  bv  general  rules  of  practice 701 

by  special  order  ot  court 701 

parties  suing  in  representative  capacity  as  sole  plaintiff  or  dc* 

fendant. 701 

death  of  party  pending  the  action 701 

criminal  actions 700 

by  people  to  recover  public  funds 780 

by  or  against  state  or  officer  thereof 701 

by  or  against  New  York  city  and  its  health  officers 701 

by  or  against  commissioners  of  pilots  in  New  York  city 701 

by  or  against  towns  or  counties 701 

against  sheriff 701 

on  undertakings  to  sheriff 701 

on  undertakings  on  appeal  to  court  of  appeals 701 

on  notes  and  bills  of  corporation 701 

against  corporations  issuing  bank  notes,  etc ••••.  701 

for    dower    70i 

for  absolute  divorce 701 

for  libel   or    slander    701 

for   partition    791 

to  revoke  probate  of  wills   701 

to    construe    wills     . .  .^ 701 

mandamus   or    prohibition    702 

marine  causes  in  N.  Y.  city  court 3186 

to   determine    conflicting  claims   to    compensation    for   property 

taken  for  public  use   S378 

appeals  involving  title  to  office  220 

from  court   of  claims    278 

from  jud^ent  declaring  statute  unconstitutional 701 

from  decision  of  surrogate    701 

to  court  of   appeals   from   unanimous   affirmances   by   ap- 
pellate division    701 

second  and  subsequent  to  court  of  appeals 195 

Freseriptloa. 

See,  also,  "  Limitation  of  Actions.'* 
easement   for  encroaching   wall  created  by   lapse   of   two  years 

without  action   1499 

Preaa  Asaoeiatlons. 

telegraph  operators  and  reporters  exempt  from  jury  dvty.  1060,  1061 

112T 

PreavflsptloiiB. 

Sec,  also,    **  Kvidence." 

possession  presumed   from  legal  title    MB 

occupation  presumed  to  be  under  legal  title 3QB 

continuance  of  relation  of  landlord  afid  tenant 371 

satisfaction  of  judgment  376 

■If  ding  presumed  payment  of  judgment     97S 


INDEX. 

Pvesumptionii  —  Continued. 

seal  presumptive  evidence  of  ponsidtratjon M* 

of  death  of  unknown  heirs.  wh«n  moiMy  paid  into  court >i- 

of  death  from  continued  aoscncfl '^ 

of    heimhip    from    fccitali    in    doeda *4V 

of    jurisdiction    of    surrogate -I- 

Printers. 

affidavit    of    publication    of    tumtllotia -M 

of     notices,     etc SC^ 

fees    of    ^' 

Prfnonera. 

Sec  "Arrest;  "  "  Execution;  "  "  Imprisonmekt:  "  Jails."" 
care  of  property  of  person  confined  for  crime,  sec  "  CftittE  A?fD 
Criminals." 

Privlletre. 

from  arrest,  see  "Arrest.** 

privileged  communications,  see  "  Evidence;  **  "  Wxtk esses." 

Probate. 

of  heirship,  see  **  HKias.'' 
of  wills,  see  "  Wills." 

Process. 

power  of  court  of  record  to  make  new  process. 

abuse  of.  a  civil  contempt 14 

must  be  in  name  of  people ♦* 

in  English  language 2: 

tested  in  name  of  judge 2 

when  returnable 25 

must  be  filed  with  return  thereto T 

stjbscnbed  or  indorsed  with  name  of  officer  or  attorney..  l^ 

not  void  for  lack  of  seal  or  error  in  testa*  unless,  etc 24 

order  of  court  required  for  amendment IT* 

execution  is   IVi 

Proclamation. 

by  foreign  executive,  how  proved MS 

Prohibition. 

a  state  writ   • 1991 

for  general  provisions,  sec  "  Writs." 

alternative  or  absolute « ..^ 2nSl 

writ  of  consultation  abolished % .•••*•«.....  2H^ 

preference  of 7£ 

costs  not  exceeding  $50  and  disbursementa  to  b«  awarded   as 

on  motion • • <• 2l<i 

final  order  to  be  reviewed  only  by  appeal.  •...••*••....» 21^il 

stay  of  execution  pending  appeal < •• SI*'! 

who  may  grant  stay ••.*««« 2ltC 

how  time  extended   • «.«..4 2l'£ 

I.  Alternative  writ.       y 

on  what  proofs  granted   ••«•.*•..•••.••..-.....  2091 

notice  of  application    20W 

granted  only  at  special  term  except  where  otherwise  allowed.  SOW 

when  appellate  division  msy  grant 1X89 

alternative  writ   must  Itsue  first 20iM 

contents  of  wrk    20S4 

when  to  be  made  returnable •«•»««.•...  JOBC 

method  of  service fiflSt 

absolute  Writ  to  issue  on  failure  to  make  return 3Q@g 

I'.ow  return   trade    ,,.  ^fiT 

failur3  tf    -..lake  return  punishable  as  contempt , 2(06 

objection  to  cufficiency  of  papers  may  Ij  taken  ir  -ctunj 2W*' 

motion  to  set  r.side , ^5917 

when  verification    rnuircd  to  return ^t<P 

adoption  of  judge's  return  hy  party ,, 

pleadings  are  nut  allowed ..'....,'. 
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Prokilbttion  —  Continued. 

I.  Altkb NATIVE  WRIT  —  Contmucd. 

may  be  dltposed  of  without  further  notice  at  term  ytnwt  writ 

ia  returnable 209:) 

notice  of  bearing  for  subsequent  terma 2091) 

where  bearing  to  be  had   2(Hi9 

controverting  r.ew  matter  in  return   tiOrK) 

order  for  trial  of  questions  of  fact  by  jury , .   2<>9f« 

final   order 21<J0 

II.  Absolute   writ. 

alternative  writ  must  issue  first   2004 

final  order  on  alternative  writ  may  award 2100 

to  isaue  on  failure  to  malce  return  to  alternative  writ 2096 

motion  to  quash  or  set  aside 2097 

Promlspory  Notes. 

See  "  Bills  and   Notes;  "  "  NsaoTiABLE  Insteuments." 
I**operty, 

defined    713 

ProvlMlonnl  Remedies. 

See,   also,   *'  Arrht;  '*   "  Attachment;  "   "  Injunction;  " 
*'  Klceivers." 

not  impaired  by  removal  of  action  from  county  court 346 

gives  Jurisdiction  of  action 416 

not    anected   b^   supplemental    pleading &44 

order  to  deixjsit  or  aclivcr  property   717 

sheriff  may  take  property  for  deposit  or  delivery 71S 

when   arrest,   injunction  and  attachment   not  to  be  granted  to- 
gether       710 

on  counterclaim 720 

appellate  division  may  grant,  when  applied  for  without   notice 

and   refused   below   1348 

in  action  to  charge  joint  debtor  not  summoned  in  nrcvious  suit.   1940 

security  not  required  in  action  by  state,  municipality,  etc lOfK) 

liability  of  state,  municipality  or  officer  for  damages  caused  by.  1900 
Pnbllc   AdmlniMtrator, 

when  to  be  cited  on  probate  of  will 2610 

to  be  cited  on  petition  for  administration  when  intestate  had  no 

next  of  kin 2663 

when  county  treasurer  to  be  ex  officio . . , 26G.'> 

county  treasurer  may  sue  in  name  of  office  without  other  au- 
thority . 2605 

order  authorizing  county  treasurer  to  seize  effects  In  danger  of 

waste 2065 

powers    of    county    treasurer 2005 

county  treasurer  to  return  inventory 2605 

when  county  treasurer  of  Richmond  county  may  act 26(>r> 

bond   of   county   treasurer 2666 

issuance  of  temporary  letters  to  county  treasurer 2(K}6 

notice  of  {e8uance  of  temporary  letters  to  county  treasurer....   2666 
issuance  of  letters  to  f>erson  entitled  after  temporary  adminis- 
tration to  county  treasurer    2666 

issuance  of  full  letters  of  administration  to  county  treasurer..   2666 

powers  of  county   treasurer   as  temporary  adrainintrator 26i)6 

when   authority  of  county  treasurer   superseded 2667 

powers  and  proceedings  of  county   treasurer  as 2668 

payments  into  state  treasury 2668 

appointment  of,    for  county*  of    Kings 2669 

when  letters  to  public  administrator  for  Kings  county  to  issue.  26<]9 
Pabllcsitlon. 

false  and  inaccurate  reoorts  of  proceedings  are  contempts 9 

special   provlRlons   relating  to,    not    affected S^AO 

computation    of    time    of 7S7 

when  no  newspaoer  published  In  county 826 

where  printers  in  county  refuse  to  puhlistt 3293 

afhdavit  to  refusal  of  printer  to  furnish 3294 

affidavit  of  printer  to 926 
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P«bUcmtiom  —  CoBtiaaeA. 

fees   of    printers    331i 

service  of  summons   by 438-441 

on  unknown  owners  in  partition IMI 

defendant  in  partition  cannot,  under  section  445,  defend   after 

judgment  by  default  on  service  by  publication KwT 

mode  of,    i.i  surrogate's  court 2S35 

of  order  to  present  claims  of  creditors 7st 

of  general   rules   of   practice : If 

of  appointment  changing  place  of  holding  court 3S» 

of  cnange  of  place  for  holding  court  in  New  York  city tf 

of  appointment   of   special   and  trial   terms 233 

of  application  by   discharged  bankrupt   to  cancel  judgment....  12S6 

of  notice  of  sale  of  realty 14»i¥ 

of  jud^ient   annulling    corporation 1MB 

of  notice  of  pendency  of  ejectment  for  property  escheated,   or 

forfeited   for    treason    IST^ 

of  notice  of  execution  of  writ  of  assessment  of  damagres 2Kb 

of  petition  for  discharge  of  person  imprisoned  under  execution.  2^< 

of  notice  of  application  lo  cnange  name  of  corporation 3IU 

of  order  to  show  cause  in  proceeding  for  voluntary  dissolution 

of  corporation 2-C4 

of  citation   from   surrogate's  court 2a2I 

of  notice   of  decree  revoking  probate  of  will SSTJ 

of  advertisement  for  claims  arainst  decedents'  estates 2tV> 

of  summons  in  action  in  N.   Y.  city  court Z\7ff 

application  for  judgmtnt  by  default  when  summons  served  by..  1S2£ 
Public  Funds. 

order  of  arrest  in  action  for 5tS 

action  by  taxpayer  to  prevent  waste ISCS 

action  by   people  to  recover 19tt 

actorney-general    must   bring    197* 

must  be  in  name  of  people I^ 

stay  of  other   actions ls»7n 

may  be  brought  in   foreign  courts 1871 

title  vests  in  people  on  commencement 19CI 

limitation IjiTT 

disposition   of  proceeds    1374 

application    by   municipality,    etc.,    for ISJj 

Public  Health  Law. 

joinder  of  causes  of  action  for  penalties  under 484 

Public  Olilcer. 

Sec  "Ofpicm."  ^ 

<|ueens   County.  ^* 

salary   of  court   clerks 89 

compensation    of    court    crier 91 

interpreters  in M 

court  officers,  messengers  and  attendants  in 10 

duties  of  court  officers,  messengers  and  attendants  in M 

salary  of  court   attendants  in 9S 

appointment   and  compensation   of  stenographer ii5H^  £9 

compensation  of  judges  for  services  rendered  in  selecting  and 

drawing  jurors,  etc.  ^ lOM 

notes  of  issue  and  notice  of  trial  in 977 

preference  on  calendar   in    .^ 7SQ 

service  of  subpcrna  from  N.  Y.  city  court  in jjS 

security   for   costs   in   county  court 335* 

mileage   of    jurors    • 3314 

l^uo   'Warranto. 

writ  abolished igN3 

proceedings  by  information  in   nature  of,  abolished 190 

relief  to  be  obtained  by  action ]9S3 

action  to  be  brought  in  name  of  people 19^ 

action  by  attorney-general  to  try  title  to  office.^ ]9tf 

to  try  right  to  exercise  corporate  franchise ]9fS 

to   forfeit  public  office,  civil  or   military ]9|g 

to  try  right  of  foreigrn  corporation  to  exercise  privileges 

within  state ]^ 

ic^'^er  of  relator  as  party  plaintiff •■•.II  lg0^ 


INDBX. 

ftmo  "Wmrrmnto  —  Contliiiied* 

relator  to  give  security  for  costs,  etc 14M 

compensation  of  attorn ey-general  when  relator  joined. ••  ...^  ..  1086 
ri^ht  of  claimant  to  office  may  be  tried  in  action  against  actual 

incumbent. 1949 

order  for  arrest  of  person  usurping  office 1949 

triable  of  right  by  jury 1960 

claimant  to  assume  office  after  judgment  in  his  favor 1951 

to  demand  books  and  papers  after  judgment  in  his  favor.  1951 

proceedings  to  obtain  books  and  papers 1952 

refusal  to  deliver  books,  etc.,  after  ouster  a  misdemeanor 1952 

action  for  damages   against   usurper 1953 

an  claimants  to  same  office  or  franchise  must  be  joined . .......  1954 

judgment  a^inst  corporation  must  contain  perpetual  injunction.  1955 

temporary  injunction  in  action  agains^  corporation 1955 

witness  cannot  refuse  to  answer  incnminating  question  in  ac- 

tion  against  corporation  1955 

final  judgment  of  ouster  from  office 1956 

costs  on  judgment  of  ouster 1956 

fine  may  be  imposed  upon  usurper  by  judgment 1956 

to  be  docketed    1956 

execution  to  collect • 1956 

collection  of  costs  against  corporation  from  officers  and  mem- 
bers  1987 

R. 
RmilroAd  Conmnlssloiiers. 

to  approve  change  of  name  of  railroad  company 2411 

order  changing  name  of  railroad  company  to  be  filed  with 2414 

RmtlroAd    Gompmnies. 

Jurisdiction  of  county  court  over 841 

residence  for  purpose  of  jurisdiction  of  justice's  court...  2869,  2880 

service  of  summons  from  justice's  court  on 2880,  2882 

compensation  for  railroad  property^  taken  for  public  use 3370 

Judgment  foreclosing  mechanic's  lien  on  railroad  property 3410 

certain  employes  exempt  from  jury  service 1030 

superintendent,    conductor    and    engineers    exempt    from    jury 

service. 1081.  1127 

proof  of  exemption 1082,  .1128 

excepted  from  provision  for  voluntary  dissolution 242f) 

petition  by,  for  change  of  name 2411 

railroad  commissioners  to  approve  change 2411 

contents  of  petition 2412 

order  changing,  to  be  filed  with  railroad  commissioners..  2414 

Rmpe. 

sittings  of  court  may  be  private 5 

privilege  of  physician  in  actions  for ^34 

Real  PropertT* 

t.   GZMERAZ.    riOVISXOMt. 

defined.  .   . ••• • JJJJ 

in  condemnation  law • £?? 

in  surrogate's  practice. f^ljl 

"owner"  defined 3398 

in  condemnation  law •••• 3358 

"distinct  parcel"  defined 3343 

"  improvement  "  defined 3398 

"  injury  to  property "   defined   3343 

"  inheritance  "  defined  in   surrogate's  practice 2514 

proceeds  of  sale  of  realty  of  infant  or  incompetent  deemed 

real  property 2359 

questions  of  title  excepted  from  iurisdiction  of  Justice's  court.  2883 
vnster  of  Jurisdiction  in  Justice's  court  on  answer  to  title  of 
real  property , 2961- 
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INDBX. 

R«nl  Property  —  Continued. 

I.  General  provisions  —  Continued. 

special  proceeding  cannot  be  taken  to  recover  unless  mxpr^asly 
allowed MS* 

summary  proceedings  to  recover  possession  of,  •••  ••  Sum- 
mary  PROCEEPZNGt  TO  DlSPOSSBSfi.'' 

action  to  recover,  see  *'  Ejectment." 

judicial  sales,  see  "  Salb  or  Rral  Propkrty." 

proceedings  to  sell,  etc.,  property  of  infant,  incompetent,  or 

corporation,  see  "  Sale  of  Real  Proprrty." 
liens  on,  see  **  Libns."  ^_ 

limitation  of  actions  for * 362^.j 

action  to  establish,  etc.,  lien,  triable  in  county  wher*  property 

situated ; ^ 

relating    to    property    without    the   state,    triable    where 

party   resid<?a U^Z  H-il 

service     of     summons     by    publication     in     actions     affecting 

title 438,     4» 

joinder  of  causes  of  action  relating  to 484.  l''^^' 

filing  of  notice  of  attachment ^' 

cancellation  of  notice  attaching _ 71! 

mistake  in  description  cured  by  judgment  on  verdict,   etc,  ...     T-T 

action  to  compel  conveyance  by  infant  or  incompetent S4-' 

judgment 2S47 

arbitration,  claim  in  fee  or  for  Uf«  not  tob)6Ct  of ••••••.....  230 

estate  for  years  may  be  subject  of 2365 

controversy  as  to  partition  may  b«  tabjcct  of.  .*.••...  0C 
controversy  as  to  Doundaries  may  bc^aul^aot  of  •«•••..  238 
admeasurement  of  dower  may  b«  subject  cl. ••-•••••.•  SO 

power  of  receiver  to  hold • 721 

sale  of,  by  sheriff  on  execution  after  attachment. •••.•«     19$ 

sheriff  may  convey,  by  order  of  court •••••••.     71* 

how  sold  pursuant  to  direction  of  judgment. ...«....••• 1213 

security  by  referee  appointed  to-  sell  real  property. ....,,,.,  ISfl 
conveyance    on   sale   under  judgment   or    execution    to    state 
name  of  person  whose  interest  is  sold ••••••«.•..  1214 

IL  Action  to  determinb  claim  to. 

provisions  apply  to  corporations  and  essooiatloiii 268B 

what  claims  may  be  determined  in •.••••••••...  149 

who  may  maintain  action • •••••••..  1S3^ 

what  must  be  alleged  in  complaint ...# • 1639 

demand  for  judgment • 169 

triable  in  county  where  property  situated 9^ 

dismts<)al  with  costs  on  proof  that  plaintiff  not  in  possession..  16l@ 
defendant  may  plead  title,  etc.,  and  ask  affirmative  relief ... .  1641 

procedure  when  defendant  pleads  title,  interest  or  lien 161*2 

judgment  for  defendant  on  claim  in  reversion  or  remainder. .  IOCS 
execution  on  judgment  for  defendant  on  claim  in  reversion  or 

remainder 1643 

judgment    awarding    defendant    possession   and    damages    for 

withholding.  ..^ «...   1644 

judgment   for   plaintiff ....••...•,,.  164$ 

effect   of  judgment    ....i , •••••••.•..  164( 

new  trial  not  of  right •••••.• 1644 

new  trial  discretionary  within  one  j^ear.  «•.••••.. •..••.••.. ..  1641 

new  trial  when  party  under  disability....... «»•••....  1646 

when  evidence  on  first  admissible  on  new  trial 1644 

perpetuating  evidence  and  proofs  in ••.••«•••••..•.  164'! 

claim  of  dower,  action  to  determine •••••••••••«....  16fT 

prayer  for  admeasurement   ..«.....•••• Jd46 

denial  of  defendant's  claim  and  aemand  that  she  b« 

barred.   .   . 1619 

action  to  determine  validity  of  will  of  real  property, . . . ._. IMS 

additional  allowance  to  plaintiff ••«••  82S2.  SS54 

QOmputation  of  additional    allowance. ••••••••••«••«•••*•••• 
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INDEX. 
Leal  Property  —  Continued. 

III.    PXRPETUATING   TESTIMONY  AS   TO  TtTLE. 

testimony  may  be  received  in  action  involving  title  to  realty.  1688a 

inability  of  witness  to  attend  must  be  shown 1688a 

documentary  evidence  not  affected  « 1688b 

mode  of  introducing  testimony • 1688c 

objections  mav  be  taken  at  trial 1688c  i 

who  may  apply  for  taking  of  deposition 1688d  I 

contents  of  petition lt£8e 

notice  of  application 1688f 

appointment'  of  referee  ]688f 

notice  of  hearing  before  referee ., 1688f 

proof  of  notice  of  hearing 1688g 

adiournments  of  hearing 1688g  j 

suopcenas  to  witnesses 1688g  ! 

compelling  attendance  of  witnesses 1688g 

mode  of  examination    « 1688h 

refusal  of  witness  to  answer 1688h 

authentication  of  deposition   i 1688h 

aeposition  to  be  filed  and  recorded 1688h 

cgainst  whom  deposition  may  be  used  as  evidence 1688i 
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I.  General  provisions. 

clerk  of  court,  etc..  not  "o  be  appointed  in  New  York 90 

limitation  of  action  against,  to  recover  chattel. . . .-. 89S 

appointment  before  ;udgncttt   ...  * 713 

3n  counterclaim 720 

by  or  after  j  udgment 718 

pendin-  appeal 713 

1  judgment  creditor'    action 1877 

:.8    '.uccessor         -executor   pending  action   for  partition 

distribution  o.-  to  cnt.strue  or  establish  will 1860 

referenc  .  on  application     or    .ppointnicnt 827 

"  Drooerty  "     iclude-  rents,  income  and  increase  of  property.  Tli 

notice  of  application   for 714 

appointment  of  temporary  receiver  without  notice 714 

appointment  without  notice  In   foreclosure 714 

remov.il  of   715 

bond   of    71?) 

Increasing  security  715 

accounting  by   71o 

notice  to  surety  of  accounting  71.i 

petition  by  surety  to  be  relieved  SI 2 

revocation  of  appointment  for  failure  to  give  new  bond S12 

power  to  hold  real  property 7.1G 

on  death  or  removal,  successor  may  continue  action ICO 

substitution  of  successor  on  death  or  removal 700 

may  file  notice  of  appointment  and  ownership  of  judgment..  12(v> 

may  consent  to  insolvent's  discharge  under  judge's  order....  2153 

leave  to  sue  upon  of&cial  bond 1R00 

commissions    3320 

may  include  co<;t  of  bond  in  commissions .?320 

11.   Or   CORPORATIONS. 

in  what  cases  appointed  for  corporation 1^10 

when  appointed  for  Educational  institution..... 1810 

appointment  of,  for  foreign  corporations. 1810,  1812 

notice  of  application  for  appointment  of  receiver  of  corporate 

property 1810 

appointment  of,  by  judgment  annulling  corporation 1801 

in  action  to  dis^^olve,  appointment  of  temporary 1788 

power  of  temporary   1788 

court  may  confer  .-idditional  powers  on  temporary 1789 

appointment  of  pcnnancnt 1798 

powers  of  permanent 178S 

1U51 


INDEX. 

Receivers  —  CoBtlnned. 

II.  Op  coftf orations  — Continued. 

voluQtary  dirsolution,  appointment  of  temporary  in    proceed- 
ings  ■...•..•••...•-•    3Ci 

powers  of  temporary SiS 

Appointment  of  permanent 20 

confirmation   of  acts  of SO 

relieE  from  omissions  and  defaults SO 

commissions  of SCh 

final   accounting  of    2131b 

duty  of  attorney*gencral  as  to  final  a-:countins: 2G11 

III.  In  supplementary  procjucdings. 

appointment  .  ^ 2I**< 

notice  of  application  for  appointment 21^ 

when  appointed   without   notice    24^ 

notice  ot  application  to  other  creuitors 31^ 

only  one  to  be  appointed 24® 

order  extending  prior   receivership S-l* 

when  property  vests  in  receiver 24* 

relation  back  of  title  to  personal  property 2*^» 

non-resident  not  to   be  apnointed 21^ 

removal    on    becoming   non-resident 249 

record   of  orders   appointing    217* 

subject    to    control    of   court 24T1 

jurisdiction  of  justice's  court  over  actions  by ^"^ 


Recovnl  sance. 

Cower  of  county  court  to  remit  forfeiture S30,     35- 
ow  forfeited ISd 

action    by    attorney-general    19^ 

judgment   for   people   on 1SW5 

district  attorney  to  pay  over  collections  on ISfiT 

to   render   account   of  collections ISilt 

action  on,  to  be  brought  in  name  of  people i^ 

Reeords. 

I.  Op  documents,  convzyancbs,  etc. 

must  be  in   English,   abbreviations 8 

amendment  of TS? 

of  certificate  of  sale  of  real  property  on  execution 1<19 

effect  of  recording  certificate  of  redemption  of  real  property 

from  sale  on  execution ; 1479 

judgment  in  partition  may  be  recorded  in  each  county  where 

lands  are 196 

of  notices  of  lis  pendens 167!! 

judgment  vacating  letters  patent  granted  by  state  to  be  noted.  IMC 

of  discharge  of  insolvent  debtor 21S1 

of  order,  etc.,  exempting  insolvent  debtor  from  arrest  or  im- 
prisonment  2Iff 

of  assignment  on  discharge  of  debtor  from  impritonment  on 

execution • 2211 

of  order  appointing  trifstee  of  property  of  criminal  prisoner. .  2236 

of  affidavits  of  sale  und^r  foreclosure  by  advertisement 2SMt 

of  order  changing  name  of  corporation 2414 

of  orders  appointing  receivers  of  judgment  debtors 24H7,  24«8 

books  and  indices  to  be  kept  by  surrogate 24(16,  2499 

of   wills   proved   elsewhere   within  stafe 269M 

probated   wills   of   real   property   may  be   recorded   as   deeds..  2633 
executor,  etc.,  must  cause  will  of  real  property  to  be  recorded 

in   each   county    where   realty   situated 3S33 

wills  to  be   indexed  when   recorded  as  deeds 3S34 

fees  of  clerk  or  register  for  recording  wills  as  deeds 2654 

decree  t»f  pnihate   of  heirship  may  be   recorelcd  as  dee<l tX^u 

decree  vacating  or  iiiociifyiiiK  decree  of  probate  of  heirship...  tSOSS 


TNDBTC 

Records  —  Contlniied* 

I.  Or  DOCUMENTS,  CONVEYANCES,  ETC.— Continued. 

of  foreign  wills  2005,  2708.  2704 

fees  for  recording  instruments..... 8d04 

II.  Admissibility  as  evidence. 

■ub])oena  duces  tecum  to  produce 866 

original  entry   of  marriage  or-  certified  copy   is  presumptive 

evidence 028 

certified  copies  of  papers  filed  or  recorded  in   public  offices 

presumptive  evidence 033 

certified  copies  of  papers  filed  or  recorded   in   town    clerk's 

office  presumptive  evidence 034 

record  of  conveyance,  or  certified  copy,   is  admissible 086 

is  not  conclusive. 036 

not  admissible  when  proved  by  oath  of  interested  or  in- 
competent witness 036 

transcript   from  docket  book   of  justice  of  peace,    subscribed 

and  authenticated,  is  evidence 030 

certified  copies  of  records  of  federal  courts  admissible  in  evi- 
dence   043 

of  documents  on  file  in  federal  offices  are  admissible  in 

evidence.  044 

certificate  of  director  of  census  to  population  is  admissible  in  ^ 

evidence.  . 044 

of  weather  bureau  observations  admissible  in  evidence 044 

of  transfers  of  vessels  admissible  in  evidence 045 

exemplification  of  record  of  conveyances  without  the  state  ad- 
missible in  evidence 047 

authentication  of  copies  of  records  of  foreign  courts 052 

oral  prdof  of  copy  of  record  of  foreign  court 053 

statutory  provisions  do  not  declare  effect  of  forei^  record. .  054 
In  New  York  city  and  county  are  presumptive  evidence  after 

twenty  years 055 

authenticated   copies   of   records   of  public   office   of    foreign 

country  admissible  in  evidence 956 

form  of  certificate  to  copies,  etc 057 

certificate  to  copies,  etc.,  must  be  scaled 058 

certified  codv  for  use  in  same  court  need  not  be  sealed 050 

offlcfat  certificates  of  search  admissible 021 

certificates  of  search  of  title  guarantee  and  abstract  companies 

admissible 32.''i« 

surrogates,  registers,  clerks,  etc.,  to  make  and  certify  searches.  061 

may  be  proved  according  to  rules  of  common  law 062 

admis!iibi1ity  in  evidence  of   record  of  wills  nroved  orior  to 

1786 2631 

admissibility  in  evidence  of  records  of  wills  proved  more  than 

thirty  years   : 2632 

of  discharge  of  insolvent  debtor  is  conclusive  evidence  of  pro- 
ceedings  and    facts    2181 

in  register's  office  in  New  York  and  Kings  counties  not  to  be 

removed   on   subpoena    .* 866 

Recorder. 

included  In  term  "Judge" 8843 

of  New  York,  may  change  place  of  holding  court 42 

Recorder**  Court. 

See  "  Utica,  REcoaoBa's  Court  of  the  City  of;  **    '  Oswego, 
Rscokdbb's  Court  of  the  City  of." 

Redenptloii. 

on  sale  of  real  property  on  execution,  see  "  Execution." 
by  lessee  or  creditor  after  warrant  in  summary  proceedings  to 
dispossess 2266-2250 

1368 


r 


Reference. 

I.  Who  may  be  AVVOtwTvo  Ksrusi. 

^uoiiikations   of    referee    •••••• I^< 

judges*  clerks,  etc..  ngt  to  ael • 1*- 

several    referees    may   be    appointed V'S 

persons  to  whom  all   parties  object  not  to  be   appointed,   ex- 
cept, etc W3 

judf^e  not  to  he  appointed  referee,  exceftt  by  consent.  ...*...  1*C4 
indue  appointed  referee  by  conaent  to  act  witbotit  conspensa- 

tion 1»CI 

surrocate  of  Monroe  county  not  to  act  ai  referee 2-ri'< 

clerk  of  court,  etc.,  not  to  be  appointed  in  New  Yorlc !•• 

clerks  of  titrroflate's  court  not  to  act  «t » ^*v 

judge  of  court  of  claims  not  to  act •  •  • « •  i . . .  •  • 2?.^ 

(i    When  reference  orpered. 

eompulsory,   of  queatious  arising  incidetltaUy V^'i 

to  take  an  account    1«*1J 

what  Questions  may  be  referred lol^ 

when  issues  to  be  referred  « I'T' 

in  New  York  city  court •  •  • . .    1013;  SIS' 

issues  to  bf  referred  on  stipulation  of  partiaa lull 

order  appointing  referee  named  in  atipulation  to  be  entered 

of  course ; I^u 

appointment  of  referee  when  not  flamed  in  stipuUtioa l'^"*! 

wnen  reference  is  discretionary  * l'''U 

to  trv  issues  remaining  after  jury  trial  of  apeeilic  questions. .  'i^'i 

to  take  deposition  for  use  on  motion.  •  • .  • • .^^ 

oi  aoapital  phyaician^ . . ., ...» •  • . . .  S3i 

of  questions  arising  on  motign  in  K.  Y.  city  court 3171! 

to  superintend  discovery  of  boo)ia  and  papers. , •••...  ^r 

to  make  examination  or  inquiry ^ 

on  application  for  receiver,  appraiser  or  truatee • >^ 

to  approve  undertaking  ana  sureties  thereto ^iT 

to  assess  damages  on  application  for  judgiaaat  hf  default...  lir'> 

by  judgment  to  execute  it • 1Z^ 

on  judgment  for  defendant  on  counterclaim » . 515 

on    justification   under    undertaking   on    appeal    to   court    of 

appeals. U3S 

to   ascertain  value  or  sufficiency  of  sureties  on  discharge   of 

attachment.  •  • ^ • fiK 

to  examine  person  refusing  certificate  of  Interest  in  attacbed 

property •....« d 

to  ascertain  damages  from  injunction GS 

sustained  by  third  person  by  injunction  order 64 

on   default  in  replevin • 179 

evidence  in  mitigation  admiaaible 53C 

on  application  to  perpetuate  evidence  relating  to  real   prop- 

ertv 16S6f.  1688c 

to  -.efl  real  property  under  direction  in  judgment 1212 

security 12lS 

to  sell  chattel  under  judgment  forecloaing  lien. 179 

of  application  to  sell  real  property  of  infant  or  incompetent. .  23S* 

of  proceeding  to  sell  corporate  real  property JB*^ 

to  inquire  as  to  liens  on  property  under  partition.... ISfi 

to  aflmeasure  dower lenT 

to  ascertain  amount  payable  in  srross  in  satisfaction  of  dower.  163S 

liens  prior  to  sale  to  satisfy  dower 163 

in  action  for  waste,  to  ascertain  interests  wh^n  ]iAx\\  tenant 

elects  to  partition    IfST 

of  issues  in  condemnation   proceedings 336? 

in  proceedings  to  enforce  liens  on  vessels 3W25.  SI2* 

of  procccdines  S!ir)n1*»mentarv  to   execution 24'iSt  24^ 

for  voluntary  dissolution  of  corporation 34Zt 

-»V  anpHcatifln  for  stirplus  money  on  sale  tinder  forrcl.»mre  by 

adverlisament '.  24flT 

for  production   of  tenant    for  life  in  proceedings  to   difrr^r^r 

death 2S05.  2aW 


INDBX 

frf  erence  —  ConHnued. 

II.  When  reference  ordered  —  Continued. 

b^  surrogate's  court  of  questions  of   fact  to  take  testimony 

and  report 2546 

surrognte  cannot  refer  probate  or  revocation  of  probate 2546 

of  New  York  may  refer  questions  to  assistant 2546 

by  appellate  court  on  appeal  from  surrogate's  court ,....  2586 

of  disputed  claim  ag:ainst  decedents*  estates' 2718 

in  proceeding  in  surrogate's  court  to  take  testimony  of  infirm 
witness  in  another  county 2540 

nX.  Pownts  AMD  duties  or  referees;  procedure. 

referee  to  be  sworn.. , 1016 

terms  of  oath , 1016 

who  may  administer  oaths 1016 

waiver  of  oath , 1016 

oath  of  referee  to  admeasure  dower 1608 

failure  to  take  oath  cured  by  judgment  on  report,  etc 721 

procedure  befor«  several  reiarees 1026 

powers  when  there  are  several  referees. , 1026 

geaeral  powers  of  referee 1018 

power  to  allow  amendments 1018 

may  issue  subpoena 8M,  1017 

copy  «»f  pleadiags  and  papers  to  be  furnished  on  trial 1018 

procedure  on  reference  of  disputed  claim  against  decedents' 

estates. 2718 

publication  of  notice  to  prove  liens  on  property  under  paiti* 

tion , 1661 

termltiatton  for  failure  to  file  report....... 1019 

removal  of  referee  to  admeasure  dower. , . .  * ^- 1608 

powers  of,  and  procedure  before  referee  appointed  by  surro- 
gate  2546 

referee  of  disputed  claim  against  decedents*  estates....  2718 
summary  punishment  of  contempt  in  presence  of  referee....  2267 
reffcfec  may  make  (irder  to  show  cause  or  issue  warrant  to 

attach  for  contempt ,,.  flSJft 

referee's  order  or  warrant  in  contempt  may  be  returnable  be- 
fore referee  or  court 2272 

power  of  referee  on  order  or  warrant  in  contempt  returnable 
before  hhn 2272 

IV.  Report;    judgment,   etc.     See,  also,  '•  Report." 

*  report   '    defined    3343 

to  be  made  and  filed  witMn  aiUy  days .1.1  1019 

must   state   facts  and  conclusions  and  direct  judgment 1022 

requests  for  ruling  of  referee 1023 

on   reference   of   whole   issue,    report   stands   as   decision    oSf 

court    , ••.......,,.,.,,., 19og 

entry  of  judgment  on  report  when  whole  issue  r«firnBd  .'.'.'*.' *  ^22S 
judgment  after  reference  to   determine   specific   questions   of 

tact.  .  •  .   ••»••••»•••....•»....,.....,.,,..,,,,  122R 
interest  from  time  of  making  report  to  be  included  iii' jiidg. 

ment _  ^  1235 

report  to  be  inserted  in  judgment- roll !...!!!!!!  1237 

motion  for  new  hearing  of  interlocutory  reference .'.'.'.,  1232 

w  matrimonial  actions,  testimony  and  proceedings  to  be  certi- 

^   fied  to  court  with  report 1220 

judgment  to  be  rendered  by  court ! . . .  i  1229 

confirmation  of  report  of  referee  appointed  by  surrogate...!.  2546 
Judgment  on   reference   of  disputed   claim    against   decedents* 

estates 2tT)| 

EI!2S^1^*?JP  ^°*"  ^^l^^  ^^  remaining  issues  where  part 'referred !   1014 
motion   fdr  new  hearing  after  trial  of   specific  questions  by 

r*teree ,..»,,,  IMM 

MCice  of  exceptions  to  repnrt  nf  referee. •!•«!!. i!!!!!!!i!ii     991 

1«S«>M 


Ref erenee  —  Comtlmved* 

V.  Fees  akd  expenses;  costs. 

?:eneral  provisions  as- to  fees  •....••••.•••..•.•••...••.•... 
ces  of  referee  in  surrogate's  court  same  as  in  supreme  ctmri. 
expenses  of  reference,  on  justification  on  undertaking^  to  court 

,  of  appeals 1SI> 

of  referee  to  snoerintend  discovery  of  books  and  papers.    fT 
compensation  of  referee  of  disputed  claim  against  decedents* 

estates    STJ< 

costs  of  reference  of  disputed  claim  against  decedents*  estates.  STlg 

fees  of  referee  of  real  property 32T 

commissions  on  distribution  of  proceeds  of  sale  of  real   prop- 
erty     3S«r 

ReKenta  of  the  Unlveraltr. 

petition  for  dissolution  of  educational  institution IflM 

appointment  of  receiver Jgn 

Ueirister. 

subpcena  duces  tefum  to  produce  record S66 

in  New  York  and  Kings  counties  records  not  to  be  removed  on 

subpcena S* 

official  records  of  register  of  New  York  county  presumptive  evi- 
dence after  twenty  years 9G 

maps  and  surveys  on  file  in  New  York  county  are  presumptive 

evidence  after  twenty  years   9K 

to  make  and  certify  to  searches 961 

misdemeanor  to  refuse,  neglect  or  delay  to  make  search SKI 

salaried  registers  to  account  for  and  pay  over  fees 3SKi 

fees  of    33iT 

Relator, 

when  te  be  joined  as  plaintiff 196S 

to  give  security  for  costs,  etc ^ '.  1985 

compensation    of    attorney-general    when    relator    joined     with 

people : • IS8I 

writs  must  show  that  they  are  issued  on  application  of 19M 

costs  may  be  awarded  against 2tSG 

when  required  to  give  security  for  costs SCT 


Rellvtous  Corporatioiia. 

proceedings  to  sell,  mortgage,  etc.,  realty,  see  "  Sale  op  Real 
Property." 

jurisdiction  of  county  courts  over  proceedings  to  sell  realty 349 

not  subject  to  judicial  supervision l$Oi 

to  action  to  dissolve  corporation ISM 

to  action  by  people  to  annul  corporation. 1SC4 

excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
tions     2m 

Remainderniieii. 

action  by,  for  partition  subject  to  estate 15S3 

9         necessary  parties  in  partition 153S 

division  in  partition  among 13S.1 

action  against,  to  determine  claim  to  real  property 1638 

may  plead  estate  in ISIl 

proceedings  when  defendant  claims  in  remainder lfl4S 

nay  sue  for  damages  to  inheritance IflB 

may  maintain  ejectment  after  judgment  against  tenant  in  posses- 
sion. .  • lOiv 

Testing  of  contingent  interest  in  trustee  for  insolvent  debtor. . .  2177 
proceedings  to   discover  death   of  tenant  for  life   see   **  I  ifb 
Temaht." 

Remittitur. 

from  court  of  appeals...*  i ••••••••••••• .•.    IM 

Removal  of  Action.  ^  _^-    _^-_    _,^ 

from  N.  Y.  city  court  to  supreme  court. 819,  Sim,  31» 

to  supreme   court   on   disability   of  county  judge. . . . .  ,^ 312 

ifrom   county   to  supreme  court  to  change  place  of  trial S43 
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INDBX. 

to^al  of  Action  —  Continued. 

from  justice's  to  county  court  of  Kings ^^ ••.••••••••.•  2984 

to  county  court  from  local  courts  of  Utica,  Hudson  and  Oswego.  3200 

to  supreme   court   for  consolidation 818 

of  original  action  to  court  where  cross-action  pending 760 

effect  of  order  of  removal  from  county  court ••• 344 

appeal  from  order  removing  action  from  county  court 344 

stay  to  permit  removal  from  county  court. .  /. •  345 

process,  undertakings,  etc,  not  impaired  by  removal  of  action 

from  county  court  ••••• ••• « 346 


Roasaolmer  Countjr. 

jail  liberties  for , 145 

Rents.  N 

included  in  term   "property** 71S 

stay  of  judgment  for,  pending  appeal  stays  also  dispossess  pro- 
ceedings  1310 

part  of  damages,  in  ejectment 1407,  1631 

adjustment  of,  between  parties  to  partition ..•..  1588 

when  assets  in  hands  of  executor,  etc.... ••....... 2712 

apportionment  of,  on  death  of  person  interested « 2720 

Reple'vln, 

I.  JuaXSDICTXON  OP  ACTIOir. 

*  jurisdiction  of  county  court. •« «•••••••• •     340 

of  N.  Y.  city  court ZU&,    816 

of  city  court  of  Yonkers 3202,  3204 

acquired  by  seizure  before  service  of  summons. • 1603 

U.  When  action  uay  be  beought. 

when  action  cannot  be  maintained • 1609 

second  action  for  same  cause  not  to  be  maintained  after  judg- 
ment awarding  possession  to  defendant 1601 

action  by  assignee 1602 

not  affected  by  failure  to  replevy 1718 

notice  of  abandonment  of  claim  to  part  not  taken 1710 

cause  of  action  survives  death  of  party 1736 

order  of  arrest  in  action  of .^ 640 

bail  to  procure  discharge  from  arrest  in  action  of 676 

III.  Limitation  of  actions. 

in  general ^ • ••..«• 882 

actions  a^^ainst  executors,  etc. 383 

computation  of  period  of  limitation  of  actions  by  executors, 

etb. : 302 

period  occupied  by   suit  to   recover  property   excepted   from 

period  of  limitation  of  action  against  executor. 403 

IV.  TrB  mEQT7ISITX0N;    EXECUTION   THEEEOP. 

right  to  replevy  when  order  of  arrest  has  issued •....  1714 

requisition  to  sheriff  in  replevin 160f 

from  N.  Y.  city  court  to  be  executed  by  sheriff 389 

affidavit  for  requisition  before  service  of  summons 1605 

after  service  of  summons 1606 

to  replevy   several   chattels..... 1607 

agent  or  attorney « 1712 

replevy  of  part  if  whole  not  found •.......•  1608 

plaintiff's  undertaking^  for   • 1600 

execution  of  requisition  by  sheriff.. • • 1700 

taking  when  chattel  ia  in  building  or  inclosure 1701 

replevied  chattel  kept 1702 

1.357 
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RepleTln  —  Continued. 

IV.  Tub  uquisxtxon;  sxkutxon  TBnaor  — -  CbatlatMd. 

delivcrr  of  chattel  by  sheriff 1^ 

exception  by  defendant  to  sureties  on  plaintiff's  undertaidxici  1^ 
jusufication  of  sureties  on  plaintiff's  undertaking. . . . .  . . .  ^.  I7« 

proccmiings  by  defendant  to  reclaim i;^ 

aAdavit  by  agent  or  attorney  for  return   of   chattd    to   de- 
fendant   2712 

undertaking  by  defendant  to  reclaim ! ! !  !  I !  I 1704 

notice  of  justification  of  sureties  on  defendant's  undertakinc'  ITH 

when  and  how  sureties  to  justify j-^ 

to  whom  sheriff  must  deliver  chattel [1]^ IT^. 

penalty  for  wrong  delivery  by  sheriff ! .  I  * !  "  17'^ 

second  requisition  tor  part  ot  chattels  not  taken '    * '  1713 

return  of  proceedings  by  sheriff ' 17j5 

compelling  sheriff  to. make  return , •ITII!!  1T15 

papers  on,  to  bs^  niads  part  o(  judgment-roll 171T 

to  be  furnifihed  to  court  or  referee  at  trial 1717 

exemption   of  exhibits   at   exhibitions -..I'n^i 

V.  Claim  or  title  bv  Titias  naioit. 

affidavit  by  claimant •• 17i9 

demand  for  indemnity  to  sheriff ..,•» 17«4> 

delivery  for  failure  to^  indemnify 1719 

action  by  claimant  against  sheriff  for  taking •••.....  IW 

indemnity  to  sheriff  against  action  by  daimant 171! 

affidavit  of  claim  by  agent  or  attomay •.•••..«.  1712 

VI.  Pl«ai>iho. 

joinder  of  causes 48i,  IttP 

title  of  party .^ IT? 

allegation  of  wrongful  taking  in  complaint ITS 

of  wrongful  detention  in  oomplaint 1721 

allegation  in  complaint  of  depreciation  of  chattel  by  dafend- 

ant 112? 

defendant  may  plead  title  in  third  person • ITS 

interpleader  in.  . • S3L' 

allegation   of  possession  of  land  on  which  chattel   was   dis- 
trained doing  damage •• 1734 

VIL  Trial;   jtJDCMEHT,  etc. 

action  to  recover  chattel  distrained*  triable  where  cause  arose.    9^ 

issues  of  fact  triable  by  jury 9i¥ 

joinder  of  claimants  on  motion  of  defendant 83^ 

damages  for  depreciation  of  chattel  by  defendant ITS 

notice  by  defendant  of  de^iand  for  judgment  for  rctara. .....  173 

verdict  to  state  damages  recoverable 1726 

value  of  property  not  held  by  successfttl  party 1?> 

need  not  state  value  in  certain  cases 17?" 

may  sward  distinct  chattels  to  different  partses 172$ 

asaertaining  damages  on  default   179 

final    judgment   when   distinct    chattels   awarded   to    different 

parties • •..••••.......•  1725 

final  judgment ITSfi 

Hen. 17» 

docketing 17?) 

execution  may  issue  on  judgment IS4>^ 

contents  of  executhon   17S1 

sheriff's  power  to  take  chattel  In  execution 173S 

when  plaintiff  entitled  to  costs  of  course 3328 

VIII.  Action  on  undektakxnGw 

on  entry  of  order  of  abatement 1736 

may  be  maintained  on  return  of  execution  unsatisfied 17S3 

sheriff's  return  presumptive  evidence  of  breadi  of  eooditlon.  1734 

destruction,  etc.,  of  chattel  no  defence IToS 

responsibility  of  sheriff  for  sufficiency  of  sureties ITDS 

delivery  of  undertaking  hv  sheriff ..g^. ...•  ITH 


L«pleT-f  n  —  Continued. 

XX*  In  justices'  coutn. 

in  New  York  municipal  court 8310,  8211 

in  Albany  city  court   8210,  3211 

in  Troy  justices'  courts   8210,  8211 

jurisdiction  of  action i . . .  2862 

when  action  may  be  brought 2919 

requisition  to  issue  concurrently  with  summons 2920 

requisition ^ 2921 

execution  of  requisition , « « 2922 

service  of  summons,  affidavit  and  requisition  on  defendant. . .  2922 

return  of  constable 2028 

exception  by  defendant  to  sorctlee  on  pleintaff's  trndertaldnff.  2924 

J  proceedings  by  defendant  to  reclaim  chattel ^^ 
ustification  of  sureties  2928 

to  whom  chattel  to  be  delivered 2927 

penalty  for  wrong  delivery  of  chattel 2928 

claim  of  title  by  third  person 2929 

defendant's  answer  may  demand  judgment  for  return 2930 

proceedings  when  summons  not  personally  served 2932 

action  not  affected  by  failure  to  replevy 2B8S' 

damages  for  injury  to  chattel 1722,  2030 

verdict Ig6»  2931 

final  judgment;  4o<^i^^R8i  etc.... 178^  2931 

docketing  transcript  of  judgment  for  delivery • t  3019 

issuing  execution 8038 

execution  on  judgment  for  delivery 1373,  1731,  2931 

costs. 807ft 

action  on  undertaking .*...  1783-173G,  2961 

demurrer  to,  see  "  Demurrer." 

to  counterclaim;  contents ...»  8M 

judgment  on  failure  to  reply. •.• .•••.•.,,...«•.,.  51S 

to  new  matter  in  avoidance. ..«•..* .••••••••••..••.•  516 

several  avoidances  may  be  set  up  in , ••.••..••  617 

each  avoidance  must  be  seuarately  stated  and  numbered 517 

allegation  no;  denied  by,  deemed  true.  ,•.••.. 622 

new  matter  in,  deemed   controverted 622 

striking  out,  for  disobedience  to  order  for  discovery  of  books, 

eta 808 

limitation  of  action  must  be  pleaded  in 418 

Report  of  Referee. 

Sec,  also,  "  Rsferencb,  IV." 

defined     8343 

to  be  made  and  filed  within  sixty  days. 10ll> 

termination  of  reference  for  failure  to  make  and  file 1019 

when  lo  be  filed  in  actions  for  divorce,  etc , . . ,  1  H-i 

Id  specify  single  damages  and  direct  judgment   for  double  or 

treble 1020 

en  trial  of  demurrer,  to  direct  final  or  interlocutory  judgment 

lo  be  entered   1021 

need  not  find  facts  1021 

amy  direct  final  judgment  on  failure  to  plead  anew  or 

amend  under  leave  in  interlocutory  judgment 1821 

on  trial  ot  whole  issues  of  fact,  what  to  contain , , .  1022 

must  state  facts  found  and  conclusions  of  law  and  direct  ju4g< 

ment , 1022 

to  award  costs  , , 1022 

requests  for  ruling  of  referee 1028 

notice*  of  exception  to 994 

exception  to  finding  of  fact  not  supported         evidence....,..,  993 

case  not  required  on  an  appeal  on  exccj>f            j  report... 998 

judgment  on  appeal   1022 

stands  as  decision  of  court  when  whole  issue  referred 1228 
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INDIX 

Report   of  Referee  —  Conttnned. 

entry  of  judgment  on,  when  whole  issue  referred 

interest  from  time  of  making  to  be  included  in  judsment I 

to  be  inserted  in   iudgmcnt-roll 1227 

in  matrimonial  actions,  testimony  and  proceedings  to  be  certified 

to   court    123 

judgment  to  be   rendered  by  court  only 122? 

in  ejectment  to  state  nature  of  plaintiff's  estate 151> 

rendition  of.  on  alternative  mandamus SWS 

in  proceeding  for  voluntary  dissolution  of  corporation 2>CS 

on  trial  of  issues,  in  condemnation  proceedings 33C 

Reporters. 

of  newspapers,  exempt  from  jury  service 1060,  1081.  ItT 

Reports. 

of  court  of  appeals,  see  *'  Stats  Rspobtbk." 

of  supreme  court,  see  "  Supremb  Court  R^ohtkr." 

of  proceedings,  false  and  inaccurate  are  contempts 9 

report  of  cases  admissible  to  prove  common  or  unwritten  law  of 
another  state  or  country    Wl 

Rea  Adjndlcata. 

final  judgment  of  court  of  claims 2S 

judgment  of  dismissal  not  a  bar  unless  on  merits 13^ 

collusive  judgment  not  a  bar  to  action  for  penalty  or  forfeiture.  18B6 
final  order  in  summary  proceedings  to  dispossess  not  a   bar   to 
ejectment  • 


of  property  or  person  in  custody,  a  contempt ••«.•••.•••      14 

sheriff  liable  for,  after  arrest  of  defendant «...•.     9S 

Renlatanec. 

sheriff  may  command  power  of  county  to  overcmBe 104 

names  of  resisters  to  be  certified  to  court 105 

refusal  to  assist  sheriff  is  misdenleanor «.•...     106 

of  warrant  or  precept  in  habeas  corpus •••..•....     209S 

oT  mandate  of  justice  of  peace • 315* 

Restitution. 

when  defendant,  served  by  publication,  defends  after  final  judc* 

ment •••.. 441 

on  granting  new  trial   1O05 

when  judgment  vacated  or  set  aside 1S9S 

on  reversal  or  modification  on  appeal. 1323 

on  certiorari 2132 

upon  reversal   of   final   order  in  summary  proceedings  to    dis-  

possess 2363 

of  decree  or  order  of  surrogate's  court 2587 

on  discovery  of  assets  after  sale  of  real  property  for  decedent's 

debts • 2901 

on  reversal  on  appeal  from  justice's  court. 306S 

interest  on  judgment  of 1211 

undertaking  for,  on  judgment  by  default  when  sunmiona  served 
by  publication •••• 1218 


^ 


joint  tenants  may  maintain  action  In  partitiofi tSSS 

reversioners  to  be  made  parties  in  partition.. ..• 1538 

division  in  partition  among  reversioners 156S 

action  against  reversioner  to  determine  claim  to  real  property.  1SS9 

proceedings 1643 

grantor  of,  may  maintain  action  for  waste 1663 

reversioner  may  sue  for  dama^^e*?  to  inheritance 1665 

may  maintain  ejectment  after  judgment  against  tenant  in 

poMession 16Srt 

VMtfng  of  contingent  interest  in  trustee  for  insolvcBi  debtor...  Sill 

1860 


INDEX, 
of  actions  and  special  proceedings,  see  "Axaibmuct  am>  Rb* 

VIVAU** 

Revocfttlon. 

of  letters  of  administration^  see  **  Lbttsrs  op  Aominutbation.** 

testamentary,  see  "  Lbttkis  Testamsmtary." 
of  probate  of  will,  see  "  Wills. 

Rielsnaoiid  CoiintT'. 

attendants  and  messengers,  how  appointed 05 

duties   and   salarv   of 96 

county  court   stenograpnei ,   how   appointed 359 

compensation  of  judges  for  services  in  selecting  jnrors,  etc...  1044 
when   county  treasurer  may  act   as  administrator  9x  atHcio  oi 

decedent's  estate   2665 

security  for  costs  in  county  court 3268 

RtTers. 

place  of  trial  of  actions  for  penalties  for  offences  committed  on.     98? 

Rocliester,  Mnntclpal  Court  of  tl&e  City  of. 

is  not  a  court  of  record 3 

appeals   from,   how  taken 8227 

of  summary  proceedings  to  dispossess 2234 

provisions   made   applicable    to 3226 

RoelclAiid  County* 

allowance  to  grand  and  trial  Jurorf • 8814 

mileage  of  jurors 8814 

Rules* 

of  court  of  appeals ' •••• 103 

power  of  appellate  division  to  make •••• • 220 

calendar  rules  in  Erie  county .••••••.•  235 

power  of  court  of  claims  to  make .•••.•••••• 266 

of  city  court  of  New  York ••••.••..  323 

regulating  arrest  in  marine  causes  in  N.  Y.  city  court. 81T7 

for  admission  of  attorneys • 103 

for  examination  of  attorneys •.•••.•...'      66 

changing  rules  for  examination  and  admission  of  attorneys. ..  •  67 

exemption  of  graduates  from  clerkship  .•.••»•••••.•  68 

Gbneral  rules  of  practice. 

how   made   and   revised    17 

must  he  published 18 

may  provide  for  preference  of  actions 791 

may   regulate   trial   of   issues    , 976 

for   calendars    077 

for  classification  of  issues   977 

to  regulate  discovery  and  inspection  of  books  and  papers 804 

settlement  of  interrogatories \. . .  891 

making  and  settling  case  on   appeal,   ctc...^ 097 

notice  of  motion   for  leave  to  issue  execution   against 

decedent's    property    1381 

to  provide  for  notice  ox  application  for  certiorari  to  review . .  2128 

S. 
Safe  Deposit  Compnitic^. 

agreement  witK  sureties  for  deposit  with ^ R^ 

excepted  from  prorision  for  voluntary  dissolution .•••  3C20 

'Xrnings  within  sbcty  days  not  reached  by  judgment  crcditor'a 

action •,: oaZ 

not  reached  by  supplementary  proceedings ....  ^W5 

jtidgment  for,  enforceable  against  earnings,  trust  income,  etc...  IdUl 

g«lo  of  Peraonal  Property. 

under  foreclosure  of  hen  on  chattel. ^<^ 

of  perishable   goods  and  animals  attached.... o'>^ 

property  notwithstanding  «tay  on  appeal igi" 

in  justice's  court .••/*. wu 

when  and  how  sale  on  execution  conductea ^o*^ 
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INDEX. 

Bml9   <kf  Pergonal   Propertr  —  ConHnved. 

inspection  of  property  taken  in  eicecution 1^ 

penalty  for  defacing  or  removing  notice  of  sale 13S 

tHle  of  purchaser  on  execution  not  affected  by  sberifTs   omis- 
sion  or   notice    13* 

sheriff,  etc.,  not  to  purchase  at  sale  on  execution 1>T 

restitution  after  sale IS: 

on  reversal,  etc.,  not  to  affect  title  of  purchaser 1^- 

sherifTs   fees   on 33iu 

Sa^e  of  ttea.1  Property. 

I.  GknCkal  provisions. 

"  distinct  parcel  "   defined    S^ 

how  sold  pursuant  to  direction  of  judgment  .< 124. 

referee  to  sell  under  direction  in  judgment Lit: 

security  by  referee  appointed  to  sell  real  property    llMI 

conveyance    on    sale   under   judgment   or   execution    to    s^ate 

name  of  person  whose  interest  is  sold «....   1244 

judgment  directing,  may  direct  delivery  of  possession 1^  -• 

order  requiring  sheriff  to  deliver  possession IC" 

9^cer  making,  to  pay  taxes,  etc 1^7- 

judgment  to  be  entered  in  county  where  property  satvatatl. .  Vn- 

to  be  at  public  auction   l^T* 

notice   of^  * •....«...  lO 

how    conducted 1^ 

pidctf,  when  rdsllty  in  more  than  one  county 1^4: 

officer  making,   cannot  purchase    1^79 

guardian  of  infant  party  can  only  purchase  on  behalf  of  ward,  l^ 

creditor's  action  for  sale  of  homestead  partly  exempt I-I?C 

■ecurky  to  stay  judgment  for  sale  of  realty  pendini;   appeal 

to  court  of  appeals lool 

■uspenskm  of  sale  of  realty  pending  appeal  from  refasal   of 

specific  performance.  • 132 

restitution  after  sale   IST 

on  reversal,  etc.,  not  to  afFect  title  of  ptrpch«scr IJC 

fees  of  referee  on    ^r! 

eommlssions  of  referee  on  distribution  of  proceeds 3Sr 

•hcrifTs  fees  on ."SWT 

on  foreclosure,  final  judgment  to  direct  sale 1^ 

fees  of  referee  on .».«• • ••••,  SiST 

See  "  Foreclosure," 

of  lands  for  non-payment  of  dower  after  admeasurement. 1814 

for  payment  of  dower  oa  plaintiff's  consent  to  receive  cross 

sum  .  •  • .^•..•..••.•...  l<n9 

to  pay  dower  may  be  free  from  or  subject  to  lient. •..•••...  1€22 
report  of,  to  satisfy  dower  in  gross. ••« •••.« 16S3 

II.  Ok  execution.     See  '*  Exkcutiow." 

sheriff,  etc.,  not  to  purchase  at  sale  on  executloD 1387 

title  of  purchaser  at  sale  on  execution  not  affect<id  by  sheriff's 
omission  of  notice   • ••«.....  138fi 

when  and  how  sale  on  execution  conducted 1,^54 

penalty  for  removin^j  or  defacing  notice  of  sale  on  execution.   1385 
proof  of  lost  execution  or  writ  under  which  sheriff's  sale  of 
real    property    was    made 981e 

in.   PaoCBKOINGS  watt  f  ALS  op  COft»OftATB  RIAL  PKOVKKV* 

to  be  pursuant  to  provisions  of  code 9BM 

contents  of  petition •••••••••.•••  SSSI 

rerffrcation  of  petition   **«/••*«•••••••••••.. %fSl 

hearing  of  application , •••« ••• 3396 

notice  of  application   * ••••».• •••••..«.  3396 

reference  to  take  proofs •.. •.«•.••.•...•....  3398 

order , SSQ 

appearance  to  oppose  application    ......•• 3393 

notice  to  creditors  of  insolvent  corporation 3Ji^ 

service  of  notice .•....., 

power  of  court  to  make  necessary  orders ••••.•••«.. 

~^       provisions  take  effect   ••••••••••.,. 
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IV,    PmOCBXDZNGS   TO    SELL,    UOftTGAGS   OK   LZASX   nCffttCtY  Ot  MfJUtf 
OK    tnCOUPSTENt. 

power  of  committee  of  IdOOitapetent  to  alien,  mortgage  Of  dis- 

pose  of  real  property 2889 

in  what  cases  application  may  be  made 2348 

not  to  be  sold,  leased,  or  mortgaged  contrary  to  deTise  in  will.  2357 

application  to  be  by  petition 2349 

petition  to  be  by  guardian,  committee*  or  relative « . .  2349 

infant  over  fourteen  to  join  in  petition 2349 

where  petition  to  be  presented 2349 

notice  to  supcrintcrtcfent  of  state  institwfioji 2340 

contents  and  verification  of  petition 2350 

when  application  made  to  avoid  actiOA  of  partition ....  236u 
application  to  sell  property  of  incompetent  to  be  made  Ofily  * 

after  appointment  ot  committee 2351 

bond^  of  committee  of  incompetent j 2351 

^pointmcnt  of  special  guardian  for  incompetent 2351 

bond  of  special  guardian  for  incompetent 2351 

application  to  release  dower  of  incompetent  to  bo  made. by 

husband 2351 

when  committee  may  apply  2351 

husband  may  be  appointed  special  guardian  on  application  to 

release  dower  of  incompetent .' 235t 

appointment  of  special  guardian  of  infant 2.^52 

bond  of  special  guardian  of  infant ' . .  2352 

trust  company  may  be  appointed  Special  guardian  of  Infant 

without  security 2362 

prosecution  of  bond  of  committee  or  special  guardian 2353 

application  to  be  referred   2354 

final  order  directing  sale ^ 2366 

hearing;  report  of  referee 2364 

agreement  by  special  guardian  or  committee  to  be  reported  to 

court  for  approval   2366 

execution  of  conveyance  on  approval  of  sale ,.,  2366 

effect  of  conveyance 2368 

TC-oceeds  of  sale  deemed  real  property 2350 

^sposal  of  proceeds  of  iaie  oti  death  of  infant  or  inconlpe- 

tent 2369 

infant  deemed  a  ward  of  court 2360 

disposition  and  investment  of  proceeds  of  sale 2861 

pcnodicat  accounts  to  be  filed  dv  custodian  of  proceeds. .....  2361 

msposition  of  proceeds  of  Sjale  subject  to  inchoate  dower  right.  2361 

provision  for  infants  not  in  being 2361 

^lor  estates  or  rights  may  be  included  in  sale  by  consent  of 

holder 2362 

gale  of  dower  ri^t  or  estate  for  life  of  infant  of  incompe- 
tent for  gross  sum   2363 

debts  of  infant  or  incompetent  to  be  paid  without  prefercnee.  2364 

V.    PlOCZEDIKGS     TO    SELL,     IfORTGAGX    OR    LXASX    PBOPtKtY    OF    D£Ce- 
0£MT   VOR  VAYUSMT   OF   OUTS,  £TC. 

jurisdiction  of   surroicate    2472 

what  property  subject   to  sale *.....«..  2749 

for  what  claims  property  may  be  sold 2749 

"  funeral    expenses "    defined 2749 

when  petition  may  be  presented 2750 

who    may    petition     ■•••, ' ...*...  .^.«  . .  2750 

extension  of  creditor's  time  to  apply  when  action  pending. .  2751 

notice  of  pendency  of  action , .  < 2761 

time    for    application   on   recovery   of   property   fraudulently 

conveyed  . , <..<« 2751 

contents   of  petition 27tfO,  2752 

inquiry   to   ascrrtnin  .unknown    facts # ,..  2753 

citation    upon    petition •  ^ 2754 

parties  not  cited  may  appear ^  .  2765 

Hearing 2755 

proof  of  claims  not  yet  due 2766 

1363 
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V.  pKOCUDUGt  TO  ULL,  MORTGACB,  KTC. —  Continued. 

admission  of  ex«cutor,  etc.,  does  not  prevent  bar  of  statotc 
of  limitations ...^ ,  2SS 

5 roof  of  judgment  debts  * 2756^  2R« 
ecree  to  determine  debt  and  liens 2T9 

trial  by  jury  of  questions  of  fact 2&4T 

order  directing  jury  trial  to  state  questions Si* 

review  of  verdict  of  iury  to  be  by  motion  for  neur  trial  only.  S»4e 

what  proof  necessary  for  decree 27^ 

appointment  of  appraisers   2<# 

inquiry  as  to  mortgaging  or  leasing 27iL> 

decree  to  mortgage  or  lease 2T€< 

detree  to  sell STQ 

postponement  until  controversy  as  to  title  determined.. 276 

order  of  sale  of  different  parcels 2*9 

how  sale  made  when  undivided  interest  exists 2134 

how  sale  made  when  precedent  estate  exists. ...~ 2^ 

application   of  proceeds  of   undivided  interest    or    precedent 

estate STSI 

form  of  decree   279 

bond  of  executor  or  administrator 27^ 

appointment  of  freeholder  to  execute  decree 27C 

failure  of  executor  or  administrator  to  give  bond. ...........  S7P 

order  directing  execution  of  decree 2?^ 

order  to  sell  part  pending  appeal 279 

death,  etc.,  of  executor,  etc.,  or   freeholder   does  not   affect 

execution  of  decree 27!^ 

successor  of  deceased  executor,  etc.,  may  complete  sale 277^ 

what  credit  allowed  on  sale 2771 

node  of  sale  277: 

notice  of  sale 27it 

how  private  sale  effected 2rtt 

distinct  parcels  to  be  sold  senarately 2rr3 

persons  prohibited  from  purcnasing 2774 

report  ox  sale 277S 

when  sale  to  be  vacated 27^ 

resale. '^ 277? 

order  confirming  sale 277$ 

conveyances 277€ 

when  title  of  purchaser  or  mortgagee  from  heir  not  affected.  2777 

what  title  passes  2779 

how  contract  for  land  sold 2779 

purchaser's  bond  for  payments  on  contract  for  lands 27W 

when  part  of  lands  under  contract  to  purchase  to  be  sold. . . .  2TS 
effect  of  conveyance  of  decedent's  interest  in   contract    for 

lands. 27% 

fo  ]>art  of  contract  for  lands. ••••• 2713 

Irregularities  not  affecting  purchaser's  title jffM 

when  appoIntmei.t  of  guardian  for  infant  presumed. 27S 

proceeds  to  be  paid  into  court 219 

when   pajrment   into   court   exonerates   decedent's   heirs    and  

devisees ••••.•••••••......  27PS 

notice  of  distribution  of  proceeds •••••.....  TJK 

hearing  on  distribution   •• 2799 

inoof  of  further  debts  or  liens  on  distribution 27^ 

sale  of  unsold  property  for  deficiency ;g?S§ 

Sroof  of  claim  to  surplus  money gWP 
ecree  for  distribution   •*•••••....  27P1 

appeal  from  decree  for  distribution 27W 

county  treasurer  to  distribute   23t6 

order  of  distribution  amonir  creditors  and  claimants 2798 

computation  of  dower  in  lands  under  contract  to  pur^ase. . .  27^ 

UiTcstmeht  of  funds  set  apart  for  dower 2795 

of  diare  belonging  to  infant  ....•••• 27K 

of  infant's  share  to  ^ardian SIM 
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V.    PROCBKDINGS    TO   8BLL,    MOKTOAaX,    KTC CoiltiflU«d. 

■   deposit  of  infant's  share  in  savings  bank  or  trust  company. .  2790 
effect   of   pendency  of  another  action  or  proceeding  to   sell 

property 2797 

when  surplus  money  on  foreclosure  or  other  sale  to  be  paid 

to  surrogate .* 2798 

distribution  of  other  money  on  foreclosure  of  sale 27U9 

when  sale  to  include  dower  right 280l> 

restitution  when  assets  subsequently  discovered 2801 

convevance   of   real    estate   by   executor  and  administrator   to 

holder  of  contract  of  sale,  made  by  decedent 2801a 

removal  or  suspension  of  freeholder  not  stayed  by  appeal...   liTt^'A 
compelling  judicial   settlement    of  account  of   f reeholaer . . . .  2720 

allowance   of   costs   of   proceeding 2503 

is   in   lieu   of   commissions 2564 

nloon*. 

justice's  court  not  to  be  held  in  room  where  traffic  an  liquor 
authorized « 2808 

»viiftv»  Banks. 

designation  of  depositories  of  court  funds 74ft 

accounts  of  depositories  of  court  funds TS2 

certificates  to  deposit  of  conrt  funds 753 

excepted  from  provision  for  voluntary  dissolution  2420 

deposit  of  infant's  share  of  proceeds  of  land  sold  to  pay  dc 

cedent's  debts   2796 

leftudftloiia  Blatter. 

striking  from  pleadings   S45 

lelaoola. 

teacher  may  be  excused  from  serving  aa  Juror 1033 

exempt  from  jury  service 1081,  1127 

proof  of  exemption   1082,  1128 

not  subject  to  judicial  supervision * 1804 

to  action  to  dissolve  corporation 1804 

to  action  by  people  to  annul  corporation 1804 

petition  by  regents  of  university  for  dissolution 1<^4 

appointment  of  receiver  1810 

trustees  of  school  district  may  sue  upon  cause  which  accrued 

before  their  term , 1926,  1928 

action  against  trustees  on  cause  arising  before  their  term.  1927,  192S 
excepte^r  from  provisions  for  voluntary  dissolution  of  corpora- 
tions    2431 

costs  against  school  officers ^ 3214 

Selvc  Faelaa. 

writ  abolished.   • 1983 

relief  to  be  obtained  by  aetion '. 1983 

9eal. 

•mission  of,  or  wrong  seal  not  to  invalidate  process 24 

dcioription  of,  to  be  recorded 27,  267 

provisions  respecting  seals  of  conrts 27 

description  to  be  deposited  with  secretary  of  state 27 

of  county  olerk  is  aieal  of  county 28 

is  seal  of  supreme  and  county  courts 27 

provision  for  new  seals 80 

of  appellate  division  232 

of  court  of  claims  ^ 267 

presumptive  evidence  of  consideration  840 

certificate  to  copies,  etc.,  of  records  to  be  sealed 958 

certified   copy  of  record   for   use  in  same  court   need  not  be 

sealed , 959 

of  surrogate's  court  27.  2907 

Searehes.  .,...,  ..•** 

in  partition,    for  liens  on   undivided   interests 1661 

certificate  by  legal  custodian  of  document  is  presumptive  evi- 
dence    * ^21 

lurrnffates.  register*.  cle^-Vs,  etc.,  to  make  and  certify 0*1 
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SeareHes  —  Comtimned. 

misdemeanor  ta  refuse,  neg^t  or  delay  to  make.. ..» 

to  be  made  without  charge  for  certain  state  officers 

county  clerk's  fees  for  making. , 3W 

of  title  insurance  and  abstract  companies  may  be  used   in  lia 

of  official  searches  

expense  may  be  taxed  as  disbursement. 

Seevetavy  of  State. 

to  keep  record  of  seals * S 

of  age  and  term  of  judges ^ 

to  distribate  reports  of  court  of  appeals .^ SlJ 

judgment-roll  annulling  corporation  to  be  filed  with 1^5 

to  publish  judgment  anndlling  corporation l**fi 

copy  judgment-roll  vacating  letters  patent,  etc.,  to  be  filed  whli.  l^'i 

transcript  to  be  transmitted  to  county  clerk Is* 

order  changing  name  of  corporation  to  be  filed  with 241J 

to  publish  changes  of  names  annually  in  session  laws .  ..... 'JC* 

surrogate  to  transmit  Copies  of  wills,  etc.,  of  non-residents  to..  'JTt^' 
■carches  to  be  made  without  charge  for Sav 

<le4iiotlon. 

included   in   term   "personal   injury** • SSiS 

on  father's  death;  action  survives  to  mother I'U 

limitation  of   actions ^ 

sittings   of  court   may  be   private • 

costs  when  recovery  is  less  than  $50 ?^ 

excepted  from  jurisdiction  of  justice's  court. ..«. 2*3 

of  Albanjr   city   court    ....•«•.....  c-'^J^ 

of  Troy  justice's  court    ...2^ 

ei0t<tn. 

when  canse  of  action  accrues  for  breach  of  covenant  of SSI 

Separation. 

causes  of .,<.«.•,..«..»••••#.•••••••%•«•••••..  ITS 

residence  required  tO  give  jurisdiction.  ..,•.«•■•%•.•..«•.••.,  17SS 
when  married  woman  deemed  a  resident •••..«•••>•■•••••••••  iTti 

'  nature  of  action  to  b^  indorsed  on  sununons,  ••••.,.•.,.,.,.  1774 
Service   of   summons  oy   publication «••..   49S«    ^ 

'   proof  of  service   of  summons ••• «.. , 1774 

requisites  of  complaint    • « ITI4 

plaintiff's  misconduct  a  defence 178r 

counterclaim «.•«•* 177'^ 

allowance  of  temporary  alimony 17'-*? 

temporary  allowance  for  support  of  children ITU 

allowance  for  costs  and  expenses. ««««<i««i i. •«..•....•  17® 

when  reference  ma;r  be  ordered* ••  ■•.?«•  »•••«««•* 1^1- 

referee  to  be  appomted  by  court ^ • lOli 

on  reference  of  issues,  testimony  and  proceedings  to  be  certi- 
fied to  court  with   report. ..k...« ••.••••••••«••  129 

judgment  to  be  rendered  by  court.. •»••«•••.««.•  ••,•••  1|^ 

entry  of  judgment  by   defatdt •••..  17^ 

award  of  costs 1^ 

support  of  wife  when  she  is  plaintiff • •««•••....  1771 

aliinooy  to  plaintiff  ;*v.:; ^2* 

pourt  to  regulate  custody  and  maintenanoa  of  cbiloron.. ••,,.•  Jul 

support  anq  education  of  children ^. 1^ 

revocation   of  judgment    V.*  V ^ 

court  may  annul  or  modify  directions  of  judgment  as  to  ali- 
mony, etc.  .  , ••••••••••.«  JTTl 

•scurity  for  support  of  wife  and  children....  •....•.••  ••«.,,•  177? 

sequestration   of  husband's   property ••...••.,  1775 

enforcing  alimony  awarded  bv  foreign  decree ••••.,,  ITTS 

enforcing  support  by  proceedings  for  contempt.. 1«T| 


SeQvestration. 

of  husband's  property  in  action  for  (livorc*  or  separation 1772 

actiorf    by    Jadgtneht   cheditor    for    aeqtietttration    of    corporate 

property  »    .    i    %»«..>.'.•.  i ..  ^ » 1784 

exemption  of  exhtbita  at  cxhibitioos* .•••.4.«»«««-.  .w 1404a 

Service  of  Process  knd  PapeiPib 

I.  Op  sumkons.     Sea  '*  Summons." 

II.    Or  TLBADiStOS  AND    PATStS. 

provisiona  for,  do  not.  appJv  to  aummons 802 

of  papera  on  attorueya  resiaent  in  an  adjotnuks  Mate ......  00 

nvticea  and  papers  may  be  aerfed  on  party  or  aAt^nby 796 

^               by  mail ..>..  797 

added  time  when  aerved  throufh  poat-offioe  .*.....«... 798 

time  for  service  of ,  notices  in  N.  Y.  city  court 3161 

on    attorney    by    leaving   with    partner^    clerk    or   person    m  • 

charge   of   office 797 

by  leading   in  office ; .«..  797 

by    leaving    at    residence .»...., 797 

hy  leaving  at  fcaldefico  of  party 797 

tune    for   service   of    notice   of   trial • .  v . .  077 

.  by    mail « , 798 

after  appearauce,  papera  must   be  served  on  attorney 799 

in  default  of  appearance,  papers  need  not  be   senrod  on  de- 
fendant, unless  confined  for  want  of  bail 799 

on    clerk    for  .  non-resident » .  i 800 

deposit  in  branch  post-oflfice   in  New  York  city.... . ;*,  .^. .  801 

on    prisoner    » 13X 

sheriff  must  permit  access  to  prisoner  for  personal  serviee. .  132 

time  of,  of  answer  of  defendant  arrested 566 

of  amended   pkadings    .  .|>4g 

affidavit  of  service  is  presumptive  evidence  in  case  of  death, 

etc 927 

time  for,   of  pleading^  in  N.   Y.   city  court.... 3166 

•ervico  in  'Oortaiit  acKons  when  name  of  deeeosed  person  is 

stated    as    defendant < . ,  8OI3 

in.   Op  OROSRS   AMD  ORICTKAL   NOTTCIS. 

of  summons,  complaint  and  injunction  order  on  Sunday 6 

of  application  to  remove  ">r  suspend  attorney .'     ''W 

of  mandate*  by  sheriff,  etc 102-107 

of  order  of  fnjunotioH   »..»....« •..•*•«...•.. 610 

of  notice  of  motion   for  leave  to  Issue  execution   after   five 

years • ««•»•><•». !.««»•  1378 

of  order  for  survev  of  property  in  dispute 1683 

of  amdavit.^  reqaUttion  and  undartaking  on  taking  of  property 

in  replevin 1700 

on  county  treasurer  of  order  to  pay  money  held  subject  to 

direction  of  court   '. 1887 

of  petition  for  discharge  of  person  imprisoned  under  execu- 
tion  2206 

of  petition  for  production  of  tenant  for  life 2304 

of  order  to  produce  tenant  for  life 2IW! 

of  notice  of  sale  under  foreclosure  by  advertisement 2380 

of  order  to  show  cause  in  proceeding  for  voluntary  diasolu* 

tlon  of  corporation    242!i 

of  orders  and  warrants  in  supplementary  proceedings 24.'>2 

of  petition  and  riotlce  in  condemnation  proeeedings. . . .  3361,  3362 
of   notices   and   papers    in    condemnation    proceedings    afttr 

appearance - 3364 

of  nctices  in  proceedings  to  sell  corporate  real  property«.i..  8395 

IV.  Oy  8tJ«poENA.    See  ••StJBwaKA;*' *WlTK«3Sia.* 

V.  Op  stats  writs. 

state  writs  to  be  served  In  same  manner  as  summons. 1990 

habeas  corpus  can  be  served  only  by  elector  of  state 2000 
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••rH««  of  Pvoeem  Aad  Payevs  —  OoB4im»0#« 

V«  Of  tTATB  wmzTS  —  G>ntiBued. 

of  habeas  corptu  or  certiorari  to  laouire  into  dctentioo......  W 

when  oefendant  conceals  himself. ......•••••.••••....  IM 

of  order  to  discharge •.•••••• 3M 

mandamus;    notice    of    application    for    peremptorj    writ    oc 

boards  of  three  or  more 2PT 

alternative  writ  on  court  or  judges • VT: 

alternative  writ  on  board  or  body  other  than  eorpora- 

tion SC 

alternative  writ  on  eorporation SC 

prohibition ;  method  of  serving  alternative  writ yff 

certiorari  to  review;  notice  of  application  for •••• 215 

mode  of  service  of  writ ••••••••••••.»••, 


VI.  In  straaoGATs's  couar. 

citations  and  mandates  may  be  served  In  any  county.  •  • 

citation •• 

substituted  service  of  citation  upon  resident ••».• 

citation  by  publication   • ...••••.•••....  SSI 

on  unknown  persons •••••......  25S 

time  of  service  without  the  state. 2^ 

on  corporation.   . ..^ ._. . . . 

on  infant • •  2S2S, 

on  incompetent  person • 

proof  of  service  of  citation  or  subpcena •  • 

general  provisions  relating  to,  applicable 

of  notices  relating  to  temporary  administratioa 


t. 


Vn.  In  justices'  covits. 

of  summons,  see  "  Summons.** 

of  summons  with  warrant  of  attachment ••••• Sff" 

affidavit  and  requisition  in  replerin. •.••••. •....  2SC 

of  notice  of  i^jpeal  from 9M^ 

of  precept  on  petition  for  sale  of  animals  found  straying....  3fff 

jurisdiction  of  N.  Y.  dty  court  over  actions  for  services  on 
vessels. • ••••• •• SI 

Several  I^flsibllitr. 

joinder  of  persons  severally  liable 4H 

not  to  affect  defendant's  right  to  relief 4? 

severance   of   action    on  death   of  party  jointly  and   aevermllv 

liable T3^ 

judgment  against  one  or  more  of  defendants I9r> 

severance  ot  action  on  judgment  against  part  of  defendants...  I3V 

8«Ter«]ice  of  Actions. 

against  defendants  severally  liable  on  entry  of  judgment  against 

one  or  more   ^ .^ • 0 

of  causes  improperly  united  in  complaint. JIK 

on  judgment  for  part  admitted SI 

against  one  or  more  of  defendants  severally  liable ISO^ 

after  judgment  against  some  of  defendants UK 

when  plaintiff  entitled  to  judgment  on  one  or  more  caoaet 123r 

of  eiectment  when  separate  occupants  are  joined 151' 

when  dtflFerent  parties  succeed  to  different  parcels 152S 

when  diflierent  |>arties  succeed  to  realty  and  to  tents. . . .  ISS 
of  partition,  when  oaHial  partition  directed ISC 

of  referee  to  direct  action  to  be  severed. .., lfl« 


INBUX. 


answer  or  defence  ma^  be  stricken  oat ••••«••••••••  588 

notice  of  motion  in  N.  Y.  dty  court. • 8161 

writ  of  m&ndamus  or  return  cannot  be  stricken  out  as  iham. .  •  2060 

laerllC 

I.  Attxitdaxcs  on  courts,  xtc. 

power  to  adjonm  term  of  court ..••. 86^  86 

to  attend  sessions  of  court  of  claims  if  rciiuired.  •  • .  • 268 

to  furnish  rooms  for  court  of  clums 268 

fees  for  attending  sessions  of  court  of  claims 268 

floay  be  ordered  to  furnish  court  rooms 81 

may  be  required  to  act  as  crier 02 

to  notify  constables,  etc.,  to  attend  term  of  court 97,  08 

need  not  attend  trials  at  chambers • 239 

must  attend  term  of  appellate  division 242 

heating,  etc.,  of  court-room  of  appellate  division 242 

stationery  and  minute  books  for  appellate  division 242 

telegraphing  day   calendar   of   appellate    division    to    county 

clerks 242 

payment    of   fees   and   expenses    for  attending  term  of  ap- 

peltate  division.  • « 248 

tl.  Custody  of  jails  aitd  psxsohsis. 

not  to  charge  arrested  person  for  food,  etc • 118 

not  to  take  reward  for  waiting  for  prisoner. .•••.•• 114 

charges  for  lodging,  etc.,  of  prisoners •.•,....  115 

prisoner  may  send  for  necessaries • ».  116 

charges  for  rent,  etc,  prohibited «••..•...  117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

prisoner  may  be  conveyed  through  another  county 118 

custody  of  jails  and  prisoners 120,  121 

of  prisoners  in  New  York • 120 

of  prisoners  under  federal  process 183,  184 

falls,  process,  etc.,  must  be  delivered  to  new  sheriff 184 

retiring  sheriff  to  deliver  list  of  property,  prisoners,  etc.,  to 

successor 185 

enforcing  delivery  of  prisoners,  process,  etc 188 

new  sheriff  must  make  return  of  arrests 187 

under-sheriff  must  deliver  up  prisoners,  process,  etc 188 

m.  Powers  and  duties. 

certificate  of  election  182 

when  powers  cease < 183 

retiring  sheriff  to  execute  certain  process 186 

not  to  practice  as  attorney  during  term 62 

must  furnish  minute  of  mandate  delivered  to  him 100 

must  deliver  copy  mandate  on  request 101 

must  execute  mandate  and  make  return 102 

may  r^^ike  return  by  mail 102 

amendment  of  returns  by  725 

defective  return  cured  by  judgment  on  verdict,  etr. 721 

may  command  power  of  county  to  overcome  resistance.  104,  2030 

3198 

to  certify  to  court  names  of  persons  resisting  process 105 

refusal  to  assist,  is  misdemeanor 106 

governor  to  order  out  military  to  assist 107 

trial  of  claim  of  third  party  to  pronerty  seised 106,  100 

to  produce  indicted  prisoner,  when  ordered 156 

to  execute  orders  of  arrest,  etc.,  from  N.  Y.  city  court 339 

to  serve  summons   425 

how  order  of  arrest  executed .  .^ •  • . . .  563 

has  rights  and  privileges  of  bail •.••••.• 595 

^■ty  of,  on  execution  to  charge  bail 006 
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ni.   POWBM   ANB   DVTIU^-CODtllllied. 

kvy  of  attacbzzxent  after  teim  of  oflke. •••••••••••••«••••••    iij 

to  collect  debts,  etc..  attached • ^ 

actions  by»  in  aid  of  attachment •• •    65 

may  sue  on  debts  attached  by  him • CB 

may  take  property  for  deposit  or  delivery Tl? 

may  convey  real  property  by  order  of  coart. .•.••.•••.••...    7!« 

disqualiii^  9M  trial  juror KB 

duties  as  to  jurors,  see  "  Juav  and  Juaoaa." 

to   sell  and  oonvey  real  property  pursuant  to   direction  of 

ludffment. .......•••••••••...  12tS 

execution  to  issue  to •••••...  13C 

to  whom  tsaaed  wheat  against  sheriff ••••• 1^ 

to  indorse  on  execution  time  of  receipt .•••••••••••..  I3S 

to  whom  execution  ai^nat  attached  property  issues. 7% 

to  deliver  copy  of  satisfied  execution T3B 

not  to  purchase  at  sale  on  execution 13^ 

tittder'Sneriff  to  proceed  unoo  execution  on  death,  etc 19^ 

to  give  notice  of  action  for  taking  on  execution  to  indemn- 

itora. l*^ 

on   death,   etc.,   under-sheriff  or   successor   to   oonq^lete    sale, 

etc.,  of  real  property  on  execution M^* 

undertaking  on  habeas  corpus -•   2000.  )t"^ 

proceedings  on  writ  of  assessment  of  damages..,, 2106'?11' 

execution  of  warrant  of  attachment  fo.   contempt &276>2S^ 

to  collect  ihie   ^OK-^SS^^ 

arrest     of     judgment     debtor     on     supplementary     proceed- 
ings  a437-aft39,  24S 

to  execute  mandate  Qf  justice  in  case  of  resistance.  ,..•• ...  SIS 

IV.  Pknaltiss  and  liabiutv  Foa  misconduct,  mbolsct,  ktc. 

misbehavior,    neglect   or    disobedience   punishable    as    a    civil 

contempt   i^ 

for  neglect  of  deputy  to  attend  court *P 

damages  against,  for  failure  to  execute  mandate ''*' 

penalty  for  nq{1ect  to  execute  mandate  in  special  proceeding.  ^'^ 

misdemeanor  to  violate  provisions  for  separation  ot  prisoners.  1^ 
forfeiture  of  office  for  failure  to  s^arate  civil  and  criminal 

and  male  and  female  prisoners 12 

treble  damages  for  failure  to  separate  civil  and  criminal  aad 

male    and    female    prisoners. t^ 

forfeiture  of  ofiice  for  suffering  sale  or  use  of  liquor  in  jail .  19 
answerable  to  federal  courts  for  detentioa  under  federal  proc- 
ess   134 

damages  for  neglect  to  cociine  prisoner  committed   for  con- 
tempt   13: 

connivance  at  escape  is  misdemeanor n- 

forfeiture  of  of&cc  for  conniving  at  escape 131 

refusal  to  return  inventory  of  attached  property  is  eontcsipt.    <^ 
exonerated  from  liability  for  arrest  on  jnstincattoa  of  bail. ..    sn 

when  liable  at  bail  for  discharge  from  arrest. SB« 

liability  for  arrest  in  violation  of  privilege  of  witness...  863.    W 

fine  for  omission  to  keep  jury  in  special  proceeding 1196 

penalty  and  damages  for  irregularity  ia  sale  of  realty  on  cxe> 

1^^  cutlon.  .  .  . l<Ctt 

penalty  for  wrong  delivery  of  chattel  taken  in  repicrin 17WT 

-  order   to   show  cause  against   attachment   for  not   returaing 

^  mandate 227^^ 

liability  of.  on  insufficiency  of  sureties  on  undertaking  to  ap- 
pear and   answer  for  contempt 2SS1 

penalty    for  wrongful   refusal   to  discharge  debtor   taken  in 

execution  on  justice's  judgment 9035 

rcaponsibility  foe  sufiletcneT  of  suretica  on  underlaldavi  in 
r^levin 17M 
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berlir  —  Continued. 

V.  Actions  and  procf.ss  against. 

limiution  of  action  for  non>paym«nt  of  money  collected  on 

execution 883 

against,  for  official  act  or  omission ' 385 

service  of  summons  on   ^6 

preference  of  actions  against TOt 

proceedkiirs  on  jndgment  against,  on  liaUlatv  as  boil 688 

exonerated  from  liability  by  bond  for  jail  liberties ..  150.  158,     171 

arrest  of.  by  coroner 174 

how  connned  when  'arrested 175 

place  of  confinement  of,  deemed  a  jail 170 

entitled  to  jail  liberties  on  givinif  bond 177 

substitution  of  indemnitors  in  action  against,  for  levy  on  exe- 
cution  14211427 

proceedings'  to  compel  sheriff  to  make  return  to  warrant  to 

collect  fine 2297 

action  against  sheriff  for  failure  to  collect  fine  under  war- 
rant   2298 

action  her  people  against,  for  omission  of  duty  under  warrant 

to  colfedt  Sie. 2300 

VI.  Action  by  individual  on  opficial  sons. 

application  for  leave  to  sue. • 1880 

may  be  made  ex  parte 1882 

when  demand  necessary  before  application  for  leave  to  sue. .  1891 

order  granting  leave 1881 

order  vacating  leave  to  be  made  on  notice. 1892 

when  action  to  be  brought 1881 

actions  for  other  defaults  not  affected 1^^*^ 

indorsement  on  execution  directing  manner  of  eollection 1883 

sureties  may  plead  previous  payments,  etc.,  as  defence 1884 

ratable  distribution  among  claimants.... 1885 

Vn.  Fem, 

{generally ...'. 880T 

n  New  York  and  Kings  county • 8B08 

to  be  collected  bv  virtue  of  execution 8309 

of  deputy  sheriffs  for  attending  cottrta • 8312 

in  proceedings  to  enforce  liens  on  vessels. 8439 

en  habeas  corpus.  .  •  • 2000,  2002 

Mheriltm  Jury* 

trial  of  claim  of  third  party  to  property  seized 108.  109 

to  property  attacned 657-650 

to  property  levied  on,  in  execution 1418-1420 

on   inquisition   before   commissioners   for  appointment  of  com- 
mittee for  incompetent 2828,  2330,  23.^1 

sheriff's  juror  exempt  from  trial  jury  service  in  New  York 1081 

proof  of  exemption * 1082 

selection,  etc.,  in  New  York » 1112 

Siiippiiir* 

See  "Vessels.** 

Slander. 

included  in  term  ''personal  Injury **.«•. f..... 8343 

limitation  of  action.  . « 384 

joinder  of  causes  of  action < 4M 

pleading  application  of  defamatory  words 535 

plea  of  justification  no  bar  to  evidence  in  mitigation 535 

preference  of  actions  for 791 

special  damages  need  not  be  alleged  or  proved  when  unchastity 

imputed  to  woman 1900 

damaffes  recovered  are  separate  property  of  married  woman. .  • .  1900 
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INDEX. 

Slander  —  CoBttniied. 

costs  when,  recovery   is  less  than  $50 

excepted   from   jurisdiction  of  justice's  court 

of  .  Albany   city    court    

of  Troy  justice's  court 

flocavc, 

accounting  by  relatives  acting  as  guardians  in  socage tCZ 

Special  Proceedings. 

I.    GSNEIAL  PBOVISIOirS. 

defined 353* 

*•  special  proceeding  "  refers  to  civil  proceeding SSfi 

term  "  amdavit  **  includes  verified  petition  and  answer 3315 

proceedings  supplementary  to   execution   are 3133 

cannot  be  taken  to  recover  real  property  unless  expressly  al- 

lowed 1€* 

not  discontinued  by  change,  vacancy^  etc.,  in  judgeships .  S 

beffun  before  one  judge  may  be  continued  before  anotner  in 

New  York  and  Kings 2f 

parties  may  stipulate  to  try  elsewhere  than  at  court-honse...  ST 

not  abated  by  failure  or  adjournment  of  court 44 

continuance  on  death,  etc.,  of  judge. 5 

power  of  substituted  officer  to  continue 53 

power  of  county  judge  in ...•, 3C 

justice  of  supreme  court  may  make  orders  in  county  court. .  ^ 

included  within  statute  of  limitations Hi 

commenced  by  service  in  same  ma..ner  as  summons <w 

no  abatement  if  right  to  relief  survives iS 

substitution  of  representative  on  death  of  sole  party TT 

oaths  and  affidavits  without  the  state M4 

where  papers  to  be  filed KT- 

where  oracr  to  be  entered ; ST 

transfer  to  supreme  court  for  disability  of  county  judge 342 

securitv  for  costs  may  be  required  in £17!* 

to  whom  costs  awarded   > 3S^ 

when  person  recovering  costs  deemed  a  judgment  creditor . . .  3C2 

n.    TUAL  JUROBS  IN. 

fine    for   non«attendance 11% 

officer  summoning  to  keep  jury Ik^ 

fine  for  misconduct  of  officer  attending  jury W$ 

notice  of  imposition  of  fine 1197 

remission  of  fine 1197 

special  return  of  delinquency  and  fine  to  county  court 119^ 

collection  and  remission  of  fine  by  county     ourt llff" 

jurors'  fees 331S 

III.  Appeals. 

orders  affecting  substantial  rights  ^appealable 13S6.  IS? 

from  final  order  brings  up  preceding  orders 135^ 

limitation  of  time  to  appeal \:Sc- 

method  of  perfecting   15*» 

stay   of   execution   pending I3*i 

hearing IIW 

entry  and  enforcement  of  order  determining Ui* 

governed  by  provisions  relating  to  appeals  in  actions ISO 

Special    Sesflloits,  Coarts  of. 

not  courts  of  record t 

county  court  may  remit  fine  imposed  by S2 

may  discharge  person  committed  for  non-payment  of  fine.  ZP- 
Special  Term. 

to  be  held  by  one  judge 2?^ 

appointment  of  tiine  and  place  for. ., 2S 

of  extraordinary  terras    * -♦• 

place  of  holding  , , , 2> 

may  be  adjourned  to  chambers ,...  Ji» 

trials  may  be  had  at  chambers  by  consent *]  j^ 
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Bpeelal  Term —.  Continued. 

clerk,  sheriff,  etc^  not  required  to  attend  trials  at  chambers...     239 

contempt  at  trial  term  may  b*e  punished  at  special  term 2292 

Speclltc    Performanee. 

jurisdiction   of   county    court 840 

action  for,  triable  in  county  where  property  situated 982 

suspension  of  sale  of  realty  pending  appeal  from  refiasal  of 1323 

undertaking  on  suspension  of  sale  of  realty  pending  appeal ....   1323 
cancellation  of  notice  of  lis  pendens  for  lack  of  undertaking  to 

suspend  sale 1323 

action  to  compel  conveyance  by  infant  or  incompetent  of  prop- 
erty contracted  to  be  sold 2345 

judgment   in   action    against  infant   or   incompetent   to   compel 

conveyance 2347 

court   may   compel    specific   performance   of   contract   made   by 

incompetent    person    • 2344a 

included  in  terra  "  person  **  in  condemnation  law 335S 

jurisdiction  of  court  of  claims 264 

notice  of  claim  to  be  filed 284,     270 

compromise  of  canal  claims 270 

claims  against,  see  "  Court  of  Claims." 

limitation  of  action  for  real  property 862 

by  grantee  of,  for  real  property 898 

'  for  real  property  on  annulled  letters  patent  or  grant. . . .     364 

subject  to  same  limitation  of  actions  as  private  persons 389 

verification   of  pleadings  by   « 525 

order  of  arrest  in  actions  for  funds,  etc.,  of 640 

attachment  in  actions  for  funds  of 637 

injunctions  against  acts  of  state  officers 605 

not  required  to  give  security  for  provisional  remedies,  etc 1900 

liability   in   damages  for  arrest,   attachment  or  injunction  im- 
properly obtained 1990 

may  be  made  defendant  in  partition 1594 

in  action  affecting  realty  subject  to  transfer  tax  lien....     447 

summons  in  partition  to  be  served  on  attorney-general 1594 

may  be  made  defendant   in  foreclosure  of  realty 1627 

ma^  recover  on  lost  bill  or  note  without  giving  indeannity. . . . .   1918 
actiona  by  people  against  usurpers  of  office  or  franchises. .   1948-1956 

to  vacate  letters  patent  granted  by 1957-1960 

ejectment  for  property  escheated,  see  **  Escheat." 

forfeited  for  treason,  see    *  Treason." 

joinder  of  relator  as^  plaintiff  in  action  by  people 1986 

relator  to  give  security  for  costs,  etc 1986 

compensation    of    attorn^-general    when    relator    joined    with 

people 1986 

joinder  of  causes  of  action  against  same  defendant 1088 

consolidation  of  actions  by,  against  different  defendants 1989 

preference  of  actions  by  or  against  state  or  its  officers 791 

need  not  give  security  on  appeal ^ 1818 

certain  officers  of,  disqualified   as  trial  jurors 1029 

officers  exempt  from  jury  service 1081,  1127 

f»roof  of  exemption 1082,  1128 
iability    to,    for    taxes    not    affected    by    insolvent    debtor    dis- 
charged     2184 

debtor  to,  for  taxes  or  public  funds  not  to  be  ^discharged  from 

imprisonment  on   execution   - 2218 

sale   of   real   property   under    foreclosure   by   advertisement   of 

mortgage  to  people 2393 

justice's  court  nas  no  jurisdiction  by  or  against  people 2803 

searches  to  be  mnde  without  charge  for  certain  officers 3290 

comptroller  to  audit  fees  and  charges  against.  •  ^  •  • ; 3295 

enforcement    of   lien    under    contract   for   public   improvement, 

against  funds  of    3400 

party  to  action  to  enforce  mechanics'  liens.  .....  .^ .3402 

judgment  against,  in  action  to  enforce  mechanics*  liens ^18 

L    ACTIOW    BY,   TO   RECOVER   PUBLIC    Fl'NDS. 

to  be  brought  in  name  of  people 1984 

when  maintainable 1960 
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Bim,te  ^-  ContlnveA* 

I.  AcnOM   BV,  TO  RBCOVSX   PUBLIC  tUNDS  —  Coatf ftU€^ 

Other  actions  may  be  stayed ; -•  IS'** 

orders  or  interlocutory  judgments  in  other  actions    nay  oc 

vacated.  • ♦ • ••• ^^ 

parties  to  other  actions  may  be  brought  in 1|^ 

state  may  sue  in  foreign  courts. IJJ 

cause  of  action  vested  in  state 1^ 

limited   to  ten   years J JJ'- 

disposition  of  proceeds  of  action. -  - .  ijj 

oetition  by  municipality,  etc.,  claiming  proceeds 1^^ 

attorney-general  to  bring  action....... lf« 

preference  of  action  on  calendar -....     t9 

n.  Costs. 

judgment  for,  may  be  taken  a^iast IJJ 

execution  for,  not  to  issue  against.  •••.•••• Wff 

payment  of  costs  against  state  or  public  officer. 3241 

against,  wben  action  brought  on  relation  of  private  person...  S2€ 

when  action  for  benefit  of  municipality 3242 

State  Asylnm. 

officers,  ?tc.,  exempt  from  juiy  service l<Bt 

State  Comptroller. 

searches   to   hr   made   without   charge   for S^ 

to   audit    fees    and   charges   against   state ^HSi 

extracts    from    books    and    records    of    comptroller's    office,     as 
evidence   »31e 

State  Kngrtneer. 

searches  to  be  made  without  charge  for. SSS) 

State  HoBpltalH  for  Insane. 

officer  having  jurisdiction  over,  may  apply  for  appointnient  of 

committee  for  inmate gSSi 

contents  and  verification  of  petition 2B3a 

to  what  court  petition  presented 23SSts 

notice  of  application 23232 

appointment  of  committee - SaSa 

costs  of  proceeding «•*«. 

provisions  relating  tt)  Cdfflmission  and  trial  by  jury  in  court  not 
applicable.  .  .    ......**. • • 

State  Prison. 

agent  or  warden,  etc.,  exempt  from  jury  service 1090 

State  Reporter. 

is  reporter  of  court  of  appeals •...#. u..  39 

duties  of • 219 

.  removal  for  neglect  of  duty . . .  ^ 210 

^rV  itot  to  be  interested  in  publication  of  reports 211 

*^  contract  for  publication  of  reports 2tt 

copyright  of  reports.   . 212 

distribution  of  reports ••• 213 

must  deliver  papers  to  successor 214 

papers  not  to  be  delivered,  except,  etc •••.•.,.  215 

unreported  opinions  to  be  filed  with  clerk • •.••...  2H 

State  Treasurer. 

to  pay  governor  damages  ascertained  on  writ  of  astesMseat. ...  2115 

legacy,  etc.,  of  unknown  person  to  be  paid  tO.«^..... 2747 

Irenes  to  be  made  without  charge  for. 
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pleading  private  ftatute. • 080 

preference  of  appeal  from  judgrment  declarinf  atatute  tfAconsti- 

ttttional .,.**,  ^4  791 

proof  of «.....••••«. ••to4.»  Q82 

ttatntea  of  another  state  or  country. «•««««••••••. 042 

8tai.tnte  of  Fravds. 

acknowledgment  of  indebtedness  on  judgment  muat  be  in  writ- 
ing to  avoid  limitation S7i 

of  barred  debt  or  new  promise  to  be  in  writin9«ii »•»»«•'<•     89>' 

Statute  of  lilmltatloaa* 

See  "  Limitation  oj  AcriOMa." 

Star  of  Proee«aia#a« 

period  of,  excepted  ffom  limitation  of  actions 406 

of  arbitration,  excepted  from  statute  of  limitations 411 

security  on  stay  of  proceedings  by  injunction (Sll*6'i5 

xu>t  to  exceed  thiity  daya  without  security  ; • .  1351 

orders  for  stay  longer  than  twenty  days « 1 .  775 

for  non-payment  of  motion  costs. ^.  tSS^ 

pending  discovery  and  inspection  of  books  and  papers • .  oOo 

final  judgment  not  stayed  oy  motion  for  new  trial,  etc. 1005 

period  of  stay  not  included  in  life  of  Ken  of  Judgment.........  1255 

on  appeal,  see  *'A?^tAL." 

appellate  division  may  grant,  pending  appeti 1S4S 

of  execution  of  order,  in  special  proceedings  pending  appeal..  1300 

8t«am  BSnirtneera. 

exempt  from  Jury  aerrice 1000,  1061,  1127 

proof  of  exemption • •••»•• • 10S2 

Bteaosvaplkera. 

is  officer  of  court ....•.••...  S2 

oath  of  office 82 

qualifications    : «..,w 82 

not  to  be  interested  in  preparing  or  printing'  case,  etc .  •  • 82 

duties  of « ..•*.•••»•..  o3 

when  notes  to  be  filed «... *..•.«...  83 

to  furnish  transcript  of  minntes.. ... ..  w^. .  •... *••••».«.  83 

preservation  of  notes «, . . .  84 

when  notes  may  be  destroyed *....  84 

delivery  of  notes  to  successor  in  ofHce ;•»• 84 

when  notes  to  be  written  out .....».••..••• 84 

how  transcribed  minutes  to  be  written 706 

judge  may  require  written  minutes  without  cost* 8S 

must  furnish  written  minutes  to  party  paying  for  same. .......  86 

transcript  of  notes  of  trial  may  be  treated  as  judge^s  mintites. . .  1007 

compensation  for  duplication  of  notes  of  trial  on  judge's  order.  1007 

payment  of  minutes  ordered  by  district  attorney,  etc * . . .  86 

assistant  stenographers  included  within  provisions  of  law.**...  87 

salaries,  etc.,   providf'd   for 88 

must  write  out  minutes  when  directed ii. ..  251 

appointment  of,  for  appellate  division .  .* • 221 

in  KinfTS  county .•••^...  254 

assistant  in  Kings  countv 255 

in  counties  of  second  iiidtci&I  district  other  than  Kings. .  256 

in  counties  of  ninth  judicial  district 256 

in  judicial  districts  other  than  first,  second  aAd  ninth..  258 

salaries  in  counties  of  second  judicial  district  otiier  tkan  Kings.  257 

in  judicial  districts  other  than  first  and  secohd.. 2bi' 

consultation  clerk  for  appellate  division,  fourth  deparkment. . .  221 

payment  of   expenses  oi 2G0 

employment  of   temporary  stenographer 2G2 


_  ftintment  of,  by  conrt  of  dfthns.. •••••••••••••••••••    SB 

oYcity  cottft  of  New  York '. •••••••••• ..     3C 

sppointmeni  and  compensation  in  county  court •••..  3^X1 

^pointment  and  removal  in  surrogate'a  court  in  New  York  mnd 

Kings. J 251: 

in  surrogates'  courts  in  other  counties • 'uK 

in  surrogate's  court  to  take  and  transcribe  notes T>^ 

authentication  of  minutes  in  surrogate's  court 2513 

fees S311 

disqualified  to  act  as  referee,  etc 10» 

fltcnben  Covntr* 

jail  liberties  for.  ..  •....••• •••.••••• lH 

Mocklftoldera. 

See,  also,  "  Cokpokatioms.** 
limitation  of  actions  for  penalties  against  stodcboldcrs  of  banks 

etc aM 

service  of  summons  on,  by  publication < 433,    439 

not  to  act  as  juror  when  corporation  a  party 119> 

when  to  be  joined  as  defendants  in  action  against  corporation . .  17>> 

separate  action  against,  to  enforce  liability 1791 

proceedings 17%*17iS 

of  bank  may  testify  to  personal  transaction  with  deceased  person.    89 


X.  AcTXoir  rot  sutrmsG  animals  to  stkay. 

to  be  brought  in  justice's  court. 

who  may  maintain • SQgf 

application  of  recoveries. • 30£ 

poialties  recoverable.  • • 306 

n.    SUZITU  AND  8ALB  OP   STSAYS. 

seizure  by  officers. 90S4 

when  private  person  may  seize 3ftS 

petition  for  sale  of  animal  seized ••.....  d06S 

precept  upon  petition  for  sale •• 3061 

service  of  precept 90$^ 

on  unknown  owners ; scigh 

proof  of  service  of  precept • 909 

answer aiW 

trial.  . 30»' 

order  for  sale. 3001 

.  warrant  to  sell 3002 

conduct  of  sale 30G1 

application  of  proceeds  of  sale 30ft! 

payment  of  damages  for  trespasses 3062 

determination  of  claims  to  surplus 9083 

application  of  surplus  when  no  claim  made  within  a  year ....  30SM 

order  upon  claim  for  surplus SOW 

appeal  to  county  court  from  order  on  claim  to  surplus 308) 

appeal  to  supreme  court  from  order  on  claim  to  surplus 3006 

decinon  in  tavor  of  person  answering 309^6 

damages  for  malicious  seizure gflgg 

costs  on  decision  for  person  answering 9006 

execution  on  order  in  favor  of  person  answering 9000 

demand  by  owner  for  possession  before  trial 9O0T 

when  animal  wilfully  set  at  large  by  third  person 908^ 

^amagrs  and  penalty  to  owner  for  wilfully  setting  animal  at  

large. .^ 9090 

aetion  by  person  seizing  against  person  wilfully  setting  ani- 
mal at  large SlOO 

demand  of  possession  after  final  order  before  sale. 3101 

order  upon  demand  for  possession 9102 

appeal  from  order  on  demand  for  possession ; SIQB 

0tay  pending  appeal  from  order  on  demand  of  poiutsrinn Sl€l 
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Btrw^-ym  —  Contlniied. 

II.  Skizusz  and  sale  or  strays  —  Continued. 

appeal   from  final  order .,.. •••••••  SUM 

stay  pending  appeal  from  final  order •...  S106 

undertaking  on  stay  pendinp^  appeal  from  final  order. .  • 8106 

delivery  of  possession  pending  appeal  from  final  order 8100 

J  proceedings  on  affirmance  of  final   order 8106 

imitation  of  action  for  seizing  animals 8107 

party  to  proceeding  cannot  sue  for  scisurc 8106 

action  by  owner  to  recover  animal 8108 

damages  entire  when  several  animals  trespass 8100 

proceedini^s   against   different   owners  of  animals  trespassing 

on  petitioner's  land  3109 

proceedings    against    different    owners    of   animals   not    tres- 
passing on  petitioner's  Innd 8110 

surplus  where  there  are  different  owners 3111 

action  or  seizure  supersedes  procecdingfs  by  others. . . .  .^ 8112 

officer  may  prosecute  when  private  nerson  abandons  seizure. .  8113 

person  havinflr  snccial  property  deemed  owner 3114 

agent  may  act  for  owner • .  • .  811B 


actions  for  penalties  for  allowing  animals  to  run  at  large, 

"  SxaAYs/'^ 
qualifications  of  commissioners  In  opening  proceedings lOM 

-Comtr««tav« 
d%>fined.  • ••••••••••••••••••• ••••• 


•trvcic  Jvrr* 

See  "  Ju«Y  AND  JCBoas.** 

flvbmiaalon  of  ControTersT* 

how  submitted  without  process ••••••«    •••••••«••••*..  tSIT( 

agreed  statement  of  facts , • 1279 

affidavit  of  good   faith 1279 

papers  to  be  filed 1280 

on  filing,  controversy  becomes  an  action 1280 

arrest,  injunction  or  attachment  not  granted 1281 

costs  on 1281 

judgment-roll.   .  * 1281 

to  be  tried  by  appellate  division  or  general  term 1281 

dismissal  for  insufficiency  of  statement 1281 


•ubpoei 

I.  Gbneral  pkovisions. 

power  of  courts  of  record  to  issue 7 

sheriff  may  issue  to  witnesses  to  attend  trial  of  claim  of  third 

party 108 

from  N.  Y.  dty  court  may  be  served  in  contiguous  counties. .  888 

method  of  service 852 

service  on   hospital  physician 886 

order  for  subpcena  to  hospital  physician 836 

damages  and  penalty  for  disobedience 868 

striking  out  pleading  for  disobedience  to 863 

to  persons  required  to  attend  by  terms  of  judgment 865 

on  order  for  deposition  to  be  used  on  motion 886 

to  witness  on  deposition  for  use  without  the  state 916 

to  attend  before   referee 1017 

before  arbitrators 2370 

power  of  surrogate  to  issue 2481 

proof  of  service  of  subocena  from  surrogate's  court 2682 

to  testify  to  jurisdictional  facts  on  petition  for  administration.  2662 

commissioners   in   condemnation  may  issue 8870 

eervice  of  subpoena  from  local  courts  of  Hudson,  Utica  and 

Otwefo.  • aoi 
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Siabpoenm  —  Continued. 

II.  Duces  tecum. 

power  of  surrogate  to  issue 21£ 

to  officers  haring  custody  of  records ftrii 

records  in  register's  office  in  New  York  and  Kings  coantics 

not  to  be  removed  on W6 

to  produce  books  of  account v7 

time  of  service   ^u 

application  by  witness  for  relief  from *<r 

to  produce  books  or  papers  of  corporation !^ 

how  served  on  corporation V^ 

subordinate  of  public  officer  may  produce  book  or  paper.  —  ^'J^ 
subordinate  officer  or  employee  ot  corporation  may    produce 

book  or  paper H& 

procuring  personal  attendance  of  public  officer  on $(^ 

of  ofitcer  of   corporation ••. G& 

III.  In  psoceedings  other  than  actions. 

who  may  issue 8M 

penalty  for  disobeying  subpoena 8SS 

warrant  for  witness  failing  to  attend ^ 

commitment  for  refusal  to  be  examined  or  to  answer. .... ...  SiiS 

•    damages  and  penalty  for  disobedience  to ^■ 

warrant  of  commitment ^ 

9             execution   of  warrant   of   commitment..^ SSI 

provisions   not   applicable  to   subpoenas   issued   hy   justice  of 

peace •• ••••••• flB 

IV.  In  justices'  courts. 

when  justice  may  Issue ••••••••••••••.••..... 

service. ....•••••.... 

service  of,  from  local  courts  of  Hudson,  Utica  and  Oswego. 

•f  parties,    see    "  Abatbmkvt    anb    Rxvital;  **    ^  AppsaXt:  * 

"Paetibs." 

•«lllv*aa  CovAtT« 

appointment  <>f  stenographer  for  tnrrogate 2U3 

Snmnfcary  Proceedlnflr*  to  DIapoaaeaa. 

special  statutory  provLi»iuDs' not  affected • 2Xi 

rights  in  cases  not  provided  ior.  saved, '.SSH 

I.  Who  may  be  bemoveo. 

when  employee  may  be  removed  from  master's  premises 2SS1 

when   tenant  may   be   removed 1221 

removal  of  tenants  and  occupants  from  property  sold  on  ^jee< 

cution 2i^ 

recovery  of  possession  of  property  sold  under  foreclosure...   2Zii 

f armea  on  shares 123J 

removal  of  squatters , ._ **'^ 

of  persons  forcibly  entering  or  detaining 

II.  Petition;  prkcept;  sbbvicb. 

to  what  courts  application  macte 1254 

who  ma^  make  application • ^I!33 

verification  of  petition ^k> 

contents  of   petition    2U>>j 

when  notice  to  quit  required 'JlX 

petition    by    neighbor    fur    summary    removal    of    tenant    of 

bawdy-house 2237 

notice  by   neiKhbor    to   owner  of  bawdy-house   to   begin    pro-  

cccdings  against  tenant 22ST 

precept 223S 

when  precept  returnable 22S» 

issuance  of  precci)t  from  New  York  municipal  court 223S 

xnodc  of  service  of  precept.... «..•••••••.....  2Mi 
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INDJIX, 

luminary  Proc«edlnff  to  Disposse««  —  CmllA«i»4* . 

II.  Pitxtxon;  precept;  kiivkx -^  CooUnucd. 

person  receiving  copy  of  precept  must  deliver  same  to  penon 
to  whom  directed •  2141 

penalty  for  failing  to  deliver  copy  of  precept  to  person  to 
whom  directed , 2241 

aervice  of  precept  on  landlord  of  bawdy-house 22C2 

proof  of  aervice  of  precept «.*...  2243 

III.  AiftwM;  trial;  piital  okdes. 

verified  answer  may  be  filed 2244 

defences  to  proceedings • 2244 

iasues  upon  forcible  entry  or  detainer. .....*....  2245 

transfer  of  cause  for  trial  in  municipal  court  ol  New  York.  2246 

trial  of  issues. * « . « i 2247 

demand   for  jury  trial 2247 

summoning  and  impanelisg  jtiry ...*....• 2247 

proceedings  on  disagreement  of  jury. ......................  2247 

adjournment  of  tri^ 2248 

final  order  upon  trial • 2249 

not  a  bar  to  ejectment  to  recover  property. 2264 

against  occttpant  of  bawdy-hoase •  • . . .  2240 

'     costs  and  fees. 2250 

coats  not  exceeding  $60  and  dSsburaements  may  be  allowtd  in 

case  of  forcible  entry  or  detainer , 2260 

execution  for  costs. « •....  2260 

IV.  Warrant  to  rsmovb;  rxdxmptiom. 

warrant  to  dispossess  defendant .*......«•. 2260 

occupant  of  bawdy-bouse.   2250 

execution  of  warrant .-. . , 2250 

cancels  term  of  lease '. 2258 

action  for  accrued  rent  not  affected  by  warrant 4^58 

stay  on  payment  of  arrears  and  costs 2254 

on  undertaking  to  pay  arrears  and  costs 2254 

against  insolvent  or  bankrupt  on  Undertaking  for  pay- 
ment of  rent 2254 

against  person  continning  in  possession  after  sale  on 

execution 2254 

delivery  of  undertaking  for  payment  of  arrears  and  costs. «•.  ^55 
redemption  bv  lessee  when  unexpired  term  exceeds  five  years.  2256 
by  creditor  of  lessee  when  unexpired  term  exceeds  five 

years 225T 

is  subject  to  lease  by  petitioner < 22.M 

petf tion  and  order  to  show  cause  on  redemption 2259 

nearing  on  order  to  show  cause  on  redemption 2259 

person  redeeming  assumes  liability  of  lessee 2259 

V.  Appeals. 

from  final  order   2200 

undertaking  to  stay  warrant  pending  appeal 2261.  2262 

appeal  to  court  of  appeals  only  permitted  by  leave  of  appellate 

division ^61 

restitution  upon  reversal  of  final  order C26?l 

action  for  damages  on  reversal  of  final  order 2268 

proceedings  to  be  stayed  only  as  expressly  allowed  or  by  in- 
junction in  action  against  petitioner » ...«•...  2265 

Bvmmona. 

I.  Issuance;  form;  RSQuistrBS. 

is  mandate  of  court • «».««>••  418 

form •••••.«•...  418 

requisites • , ♦ . . .  417 

to  additional  parties  in  court  of  claims «•••,« 281 

ia7» 


uance;  form;  rkquxsxtxs  —  Contfniied. 

icsignation  of  defendant  by  fictitious  name. 

of  unknown  persons  as  defendants 48! 

of  public  officers  in IflS 

eference  to  statute  to  be  indorsed  in  action  for  penaltyor 
forfeiture 1897*  1961 

a  matrimonial  action  to  be  indorsed  with  statement  of  nature 
of  action ^ •  1TT4 

orm  of.  in  action  to  foreclose  mechanic's  Ken  in  court  not- of 
recora « 34M 

rant  of,  cured  by  judgment  on  verdict,  etc 72 

ariance  between  summons  and  complaint  cured  by  judflpnent 
on  verdict,  etc  IZi 

Q  action  for  penalty  by  common  informer  cannot  be  counter- 
manded   19SS 

ower  of  referee  to  allow  amendment ;.....•••..•...  1019 

0  be  filed 8S4 

0  be  inserted  in  >udgment<roll •....•   1237 

ction  commenced  by  service  of.  ..\ 41€ 

under  statute  of  limitations 39S 

lelivery    to    sheriff   effects   commencement    of    action    under 

statute  of  limitations    3S9 

ervice  on  attorney-general  for  state  in  action  for  partition..  15d4 

revisions  for  service  of  papers  do  not  apply. W2 

omplaint   may   be  served  with .^ .•••.....  419 

lOtice  of  sum  demanded  may  be  served  with 419 

enrice  of  notice  of  no  personal  claim • ••••••...  423 

rben  service  may  *be  made  on  Sunday. 4 

osts  for  procuring  order  for  service  without  state  or  by  pub- 
lication  

PPLEMBirrAZ,  SVMltOlfS. 

>  be  served  on  defendants  brought  In 453 

n  substitution  of  party  on  death  or  transfer  of  interest.. ..  76P 

orm   of •..•••  453 

ervice. ••••••  451 

lO  VAY  SBIVS. 

y  whom  served •.•••...•• ••••••••••••.••••     43S 

uty   of  sheriff  to  serve , •••••••  _4S 

berifT^  fees  for  serving • SSKTi 

1  action  for  penalty  by  common   informer  to  be  aerved   by 
officer IfiK 

IK   OP    SUVXCE. 

me  for  service  when  notice  of  lis  pendens  filed  before.  .....   1679 

miting  time  for  service ...••.     425 

me  of  service,  when  attachment  granted 63S 

SONAL  SERVICE. 

)luntary  appearance  equivalent  to  peraooal  service 424 

1  natural  person 426 

I  sheriff,  in  action  for  escape. 42S 

I  infant 42S 

rvice  on   lunatics  and   idiots 42S 

I  guardian  ad  litem  of  absent  infant  defendant 473 

I  domestic  corporation 4S1 

foreign  corporation 4SS 

aupplemental  summons •->.     4B 

jm  Yotikers  city  court  may  be  served  within  Westdbester 

•onaty. 3308 
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VZ.   DiftXONATZON    OJ  PSaSOMS  TO  BEGEIVB  tOB  VARTUt. 

designation  by  order  o(  person  to  recciTe  ttimniosi  for  inlant 

over  fourteen.  • «...  407 

for  incompetent  not  judicially  declared 427 

for  judicially  declared   incompetent 428 

service   on    infant    over    fourteen    by   person   designated   in 

order 427 

by  residents;  designation  of  agent  to  receive  service., 480 

filing  and  recording  of  designation 430 

revocation 480 

service  on  agent.  430 

hf    foreign    corporation;    designation    of    agent    to    receive 

service 432 

change  of  place  of  service  by  agent ., 482 

revocation  of  designation    432 

proof  of  designation .•  031a 

service  on  agent   ..% * 432 

Vn.   SUBSTXTUTBS  VOS   PttSOIf  AL  SSKVICS. 

order  for  substituted  service  on  person  not  found  witliia  the 

sUte 436 

by  leaving  copv  at  residence 436 

by  affixing  to  door  of  residence  and  mailing. ...» 436 

when  no  residence  can  be  found ....•'•.••••...  436 

limit  of  time  for 437 

papers  to  be  filed .^ ••.••.••••..••...  437 

«ffect  of  substituted  service ••••••..•  487 

VIII.  Servicb  without  stats. 

on   defendant   without  the  state,   when  ordered 438 

notice  to  be  served  with  summons 448 

papers    to   be    filed 448 

IX.    SsaVICR    BY    PUBLICATION. 

on    non-resident     *  • . .  .438,  439 

departure   from  state  to  defraud  creditors 438 

to    avoid    service 438 

concealment    to    avoid    service ,  438 

"  absence    from    state           438 

*  in  action   to  annul  marriage 488,  439 

for    divorce     488,  439 

for   separation    438,  439 

against    stockholders    • 438 

infants  and  incompetents    438,  439 

after  attempt  to   commence  action  to  avoid   limitation 438 

on    foreign    corporation,    unincorporated     association    or    do- 
mestic   corporation    4 488,  489 

en  unknown  owners  Tn  action  of  partition 1541 

papers  on  which  order  of  publication  made* 439 

Dy  whom  order  made 440 

contents  of  order ^ 440 

method  of  publication  and  service ', 440 

when  publication  must  be  commenced 441 

when  service  deemed  complete • ,..  441 

papers  to   be  filed 442 

notice  to  be  subjoined  to  summons.  ..«•«• «•••  441 

proof  of  service .^...  ..••.4.««. .  444 

when  publishers  within  county  refuse  to  publish • 3293 

affidavit  of  refusal  to  publish 3294 

defendant  must  be  allowed  to   defend .,..•.» 4^ 

in  partition  not  allowed  to  defend  oader  leetlon  445. . .  1557 

X.  Pkoof  of  service. 

affidavit,  etc 4S4 

admission  of  service,  requisites... •••••••••••••••••••  45i 

1381 


r 


Vmnaiona  -—  Contlniied. 

X.  Pkoov  of  sx>n6ft*^GoiitlAiicd» 

*     of  service  by  pablieatioa. ».«•»•••••••••••••••.. •••••••••••    444 

of  •ervicc  without  states •*••••••*•••■■«•••••••••••••••••••    441 

ia  tBatrimoniat  «ction.  •  •••••••••••» •••••••  1774 

XI.  Citr  CDVAT  or  Nsw  Yoka 

contentf  and  reqaisites.  •   •.••..•...•.• «.••.•••..•  SIflS 

short  snminoiis SU5 

long  Btuninons  against  non-resident • 31€6 

order  for  service  without  dty SITO 

order  for  publication 31T0 

service  of  summons  and  order  of  arrest  in  marine  cause....  31Tf 

XII.  Ik  jvtnca'  cooars. 

commencement  of  action  by...» •••.»•••■•» SST^ 

contents.  .  • • f«««* ••••««..•• 2S77 

when  returnable.  • SgTi 

when  accompanied  by  order  of  arrest •..••••...  38TT 

time  and  manner  of  aerrtce 2> 

•ehrlce  upon  cornoration. 2879 

on  railroad  corporation   3S80.  2s - 

on  express,  insurance  and  telegraph  companies..   2S81.  2*^^^ 

«a  managing  agent  of  non>re8ident 2^ 

■eeond   and  third   summrms 2!^ 

relation  back  of  second  and  third  snmmotw 2^ 

where  name  of  defendant  is  unknown 2^re 

return «>vss 

service  on  defendant  with  warrant  of  attachment * .  jsnn 

of   summons,   aflfidavit  and   re<|Ui^Hion   in   replevin ....  2ftS 
in  tetfOn  Ao  forecloae  meofaanic's  lien  In  court   not  of 
record a#04.  S4» 

Itni.  Or  loacL  ooum 

of  Yonkers  city  court ••••••••••«•••••••••••«»•,  80S 

of  N.  Y.  municipal  court ••• • •••••••.  SSnfl 

of  Albany  city  court..... • «, SSOS 

of  Troy  /uatice'a  court ^og 

0iindar« 

courts  not  to  sit  on,  except,  etc a*^. •••••••       I 

arrest,   commitment  or   discharge  on --•..•....•••••.       S 

aervice  of  summons,  complaint  and  injunction  order  on. ••.....       $ 

habeas  corpus,  etc.,  may  be  issued  end  served  on 2D15 

not  to  be  made  returnable  on ••.•• 201!^ 

sale  on  foreclosure  by  advertisement  not  to  be  hrid  o&.  .•••«.. .  2393 

•iipeviiitei&dent  of  Banlsji. 

to  approve  change  of  name  of  banle •••••..  2411 

order  changing  name  of  bank  to  be  filed  with 3411 

^nper Intend ent  of  Iniinranoe. 

to  approve  change  of  name  of  insurance  company ••••••  9411 

order  changing  name  to  be  filed  with. .•*••••••••••••«••«•...  2fl4 


Mtpevtntondont  of  Poor* 

See  •*  Ovntsstt  op  Poor;  ". "  Poor.** 

foperfntendent  of  PuMlo  Work*. 

to  ftisiat  attomc)r»gcncral  in  canal  claiiBS.. ..••••••••••••••...    fR 

compromise  of  canal  claims 3f79 

ftnperlor  Court  of  BnlTnlo. 

. custody  of  seals,  records,  etc , •••...      II 

lasn 


Superior  Court  of  fbe  dtF  of  New  Toilh  " 

custody  of  seals,  records,  etc..,.«.««««.*.«»»««««««««»*«»«t«*      88 

Super-vlaors,  Board  of, 

tp  pay  for  printing  calendars...... ,.«• ««t»«f •»««t«»*«      20 

t9  appoint  pnysiciaa  for  county  jail ,...,.••.••*««, 126 

tQ  provide  for  stenographers,  saUriea,  «to. . . .  • » . .      88 

rooms,  furnituro,  etc,  for  coyrts ,....,»..       31 

for  stenographers  for  county  court ^ «*!•.•     358 

for  clerks  in  surrogates'  offices 2508 

resolution  cstahlishiq^  jau  liberties • « . . « ^ .  •     147 

proof  of  acts,  resolutions,  etc v41 

payment  of  stenographer  for  duplication  of  notes  of  .trial  on 

judge's  order.  .  1007 

ma^  sue  on  cause  of  action  arising  before  term 1020,  1928 

action  against,  on  cause  arising  before  term 11^7,  1028 

appointment  and  compensation  of  temporary  surrogate . .  •  2492,  2493 

aurroi^te  to  report  fees  received  to 2601 

costs  in  action  against ^ 3244 

may  make  allowance  to  grand  or  trial  jurors 8314 

milMffe  of  lurora.  . .•••.•.  tnj 

fees  of  printers •••••••••«••••• ••••••  3317 

Smvplememtsil  PleMdlniT** 

See  "  PLEAPXMGS." 

S«pplei9ei&tssl  Biimi9on»4 

See  "  Summons.*' 
Wmwplewaontmjfy  F>o»oodl»g«» 

I.    GXHBKAL   PROVISIONS. 

"  judgment  creditor  "  defined  .  f « « Sd48 

Inoludes  person  rtcovering  costs  in  tpedsJ  proe^eding. .  2432 

remedies  ckMufuid.  . 2432 

pursuing  remedies  simt>ltaneously , , 2432 

rcBMdies  are  special  proceedings 2433 

review  of  orders , 2433 

what  judge  may  entertain  pfeoeedlngs 2434 

referee  may  be  appointed  to  take  examination ^^  2f42 

report  of  referee   B44B,  »43 

rttweiice  nay  be  ordered  at  any  stage 2443 

proceedings  upon  examination 2444 

parties  and  wttntaacs  aiay  be  exaaiocd 2444 

adjournments.  .  • 2444 

oath  of  referee •  •  • .  2445 

payment  to  sheriff  by  pcraoa  owing  judgment  <icbtQv 2446 

order  to  deliver  money  or  property  to  aherifl  or  receiver 2447 

duties  of  sheriff  as  to  money  or  property  received  by  him. . .  2448 

S plication  of  nKmey  or  property  reoeiTcd  by  sheriff 2440 

eriff  to  pay  or  deliver  surplua  to  judgment  debtor 2450 

injunction  against  transfer  of  property 2451 

service  of   orders    2452 

of  warrant  of  arrest  2^53 

discontinuance  or  dismissal 24{H 

dismissal  for  neglect  to  proceed • *..... 2454 

notice  of  application  for  dismissal  on  discontinuaaoe 2454 

costs  to  juogment  creditor   ' 2455 

judgmeqt  debtor  or  person  examfaied .•• 2456 

judgment  must  be  for  not  less  than  $25 2458 

to  be  founded  on  service  personally  or  by  Waving  at 

residence   and   mailing    , 2458 

on  decree  of  surrogate's  court ....,..,,,«...  2554 

to  what  county  execution  must  have  issued «,,.,,,..  2468 

in  what  county  examination  to  be  had  .^ t .  • .  2459 

ansvrer  not  excused  as  tending  to  conviet  of  fraud  .*.••«  ^ ». .  2460 

mvy  be  eontinued  before  another  judge...  ••<.«  .*««t*««*«f*  M63 
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INDBX 

0W9l«ai«Atar7  Pro»e<dtiiy  —  Conttrnved. 

I.  Gbmbkal  raovisiOKt  —  Continued. 

disobedience  to  order  punishable  as  contempt %tK 

release  of  debtor  for  inability  to  pay  is  discretioaary 2381 

j«int  property  of  joint  debtors  may  be  reached 3461 

not  applicable  when  corporation  is  judgment  debtor 2461 

exempt  property  cannot  be  reached 2463 

trust  funds  or  property  cannot  be  reached 340 

earnings  within  sixty  days  cannot  be  reached 


y 


11.  Examination  or  dxbtor  aptxx  xetuxh  or  zxecutiox. 

when  order  for  examination  may  issue 

when  warrant  to  arrest  may  issue  instead  of  order. 2437 

warrant  to  arrest  after  order 243S 

vacating  or  modifying  warrant  of  arrest .^ 2439 

order  requiring  debtor  to  give  undertaking  for  discharge  f roni 

arrest.  2440 

commitment  of  debtor  in  default  of  undertaking 2440 

in.  Examination  op  juugmskt  oxBTOt  Arrsx  issuiho  axd 

SXTUXN    or    BXECUXION. 

when  order  for  examination  may  be  granted • . 

when  warrant  to  arrest  may  issue  instead  of  order 3137 

warrant  to  arrest  after  order 2438 

vacating  or  modifying  order  of  arrest. • 2439 

order   requiring  undertaking   by   debtor   for   discharge    from 

arrest 2M0 

commitment  of  debtor  in  default  of  imdertBldiig •..••..  2440 

IV.  Examination  op  thixo  pirson. 

may  be  pursued  alone  or  simultaneously  with  order  for  «xain< 

tnation  ot  debtor  ....•• 

when  order  may  issue • ...••.  2441 

notice  to  judgment  debtor 2441 

receiver  not  to  be  appointed  without  notice  to  debtor 2441 

corporation  to  attend  and  answer  by  officer 2f44 

V.  Bbcxivxs. 

not  to  be  appointed  on  examination  of  third  person  withont 

notice  to  debtor  2441 

notice  of  application  to  dismiss  or  discontinue  after  appoint* 

ment  of  receiver 24M 

appointment 2494 

notice  of  application  for  api>ointment 2494 

when  appointed  without  notice 2494 

notice  oi  application  to  other  creditors 2466 

only  one  to  be  appointed • 2496 

order  appointing  or  extending  to  be  filed  and  recorded 2497 

order  extending  prior  receivership 2496 

when  property  vests  in  receiver 2499 

relation  back  of  title  to  personal  property. 2496 

non-resident  not  to  be  appointed 2490 

removal  on  ceasing  to  reside  in  state ...•••....  2499 

record  of  orders  appointing  or  extending 2470 

subject  to  control  of  court ....••.•••••..•..  2471 

jurisdiction  of  justice's  court  over  actions  by 


Sii9r«Bae  Coort. 

is  a  court  of  record • ••••••••  9 

seal  of  county  clerk  is  seal  of  court • •••  27 

general  jurisdiction ••..  21T 

may  change  pl^ce  of  trial  of  actions  in  other  courts 219 

Judicial  departments ••• 

tatgnatien  of  justices  of  ap'>el1ate  division •••••• 


Svpreate  Court  —  Contlniie^ 

appellate  divisions.  . •••••••••••••••••••••••••••••    9M 

Sec  **  Appellate  Division." 

powers  of  justices  assigned  to  appellate  diTl8i(m.«..«« 230 

special  or  trial  term  to  be  held  by  one  judge 229 

appointment  of  special  and  trial  terms 282 

assiflpmcnt  of  justices  to  hold  trial  and  special  terms 232 

publicatioa  of  appointment  of  terms 238 

appointment  of  extraordinary  special  and  trial  terms 234 

Sowers  and  duties  of  justices 235 

esignation  of  justice  to  prevent  failure  of  term 287 

place  of  holding  terms 238 

adjournment  of  special  terms  to  chambers 239 

trials  at  chambers   ; 239 

county  judge  has  powers  of  justice  at  chambers i41 

stenographers,  appointment  and  duties  of 251*262 

justice  may  make  orders  in  county  court 354 

restrictions  on  injunctions  against  state  officers..... 605 

removal  of  action  from  N.  Y.  city  court 819,  319a  319b 

of  action  to,  for  disability  of  county  judge 342 

from  county  court  to  change  place  of  trial 348 

actions,  etc.,  in  local   courts  of  Hudson,   Utica  and   Offwego 
transferred  to • •..•••• •..«...  8197 

Siapreme  Court  Reporter. 

appointment,  duties,  compensation,  etc 220,  244-250 

copyright     249 

price  of  reports .  .v 247 


Sec  "  BoiTDSf  ••  "  UNsaTAKnfas.** 
action  by,  to  recover  from  principal  costs  and  expenses  «f  ttrit.  IMC 

Suretr  CompRBies. 

as  surety  on  receiver's  bond 715 

equivalent  to  two  sureties  on  bond  or  undertaking Sll 

justification  bv   811 

execution  of  bond  or  undertaking  by   811 

principal  may  take  credit  for  cost  of  bond 8329 

•vrroffate'fl  Court. 

is  a  court  of  record ••••••••••••••••••••.• 2 

term  "  surrogate  "  defined • 2514 

included  in  term  "judge" 3343 

"upon  the  return  of  a  citation"  defined 2514 

definition  of  terms 2514 

teal 27,  30,  2507 

I.  JUUSDICTION. 

general  jurisdiction 2472»  2472a 

presumption -; 2478 

acquired  by  citation  or  appearance 2474 

Station  presumed  from  recital  in  decree 2478 

omission  of  jurisdictional  fact  from  record  available  only  on 

appeal 2474 

may  supply  by  amendment   2474 

court  first  exercising  has  exclusive 2475,  2477 

exclusive,  in  case  of  testate  or  intestate  decedents 2476 

concurrent  jurisdiction  over  estates  of  non-residents 2477 

situs  of  debts  owing  decedents  for  purpose  of  jurisdiction...  2478 

in  new  or  altered  counties   2479 

transfer  of  proceedings  on  formation  or  alteration  of  county.  2481 

188S 


SvrroiTitte's  Court  —  Ooatlaved* 

II.  Ssaaxoirt  jnt9  tbbms  or  oousT. 

court  always  oMn  for  businefi  ••••t*. ••«•••••••••••••••••« 

wheil  to  attend  at  office ••••.••••  S5fv: 

Appointment  of  terms  in  Nev^  York  conn^ Si4 

tfffning  of  decrees,  letters  and  orders  dnnng  TCicatioii. •«....  2:<e 

wnen  and  where  court  held  by  county  judge •••••....«•  S50I 

list  of  appraisers,  etc.,  to  be  published  weekly  in  New  York 

count]^ •••••...  SS>4 

designation  of  special  surrogate ••.•••.•  24? 

of  acting  surrogate ••••••••  24S3 

county  judge  who  U  also  mirrogate •••••  2tiS 

III.   DiSQVALIPICATIONS   AND    DISAAtUTr  Qt  SUUtOOATB. 

disqualified  as  trial  juror  .••..«... ••••••••••••  30S 

who  to  act  as,  during  vacancy  or  disability. .....•••.•..••..  2iSi 

transfer  ol  proceedings  in  Kings  county  to  supreme  oonrt  xn 

case  of  vacancy  or  disability...., •••••.•.••..•  S4^ 

who  to  act,  if  surrogate  disqualified ^S 

In  New  York  county,  supreme  court  to  act  In  case  of  Tacaacy» 

disability  or  disqualification -/*':: *. ^"^^ 

proof  of  authority  in  case  of  vacancy,  disability  or  disqualifi- 
cation  24? 

order  providing  for  vacancy,  disability  or  disqualification ....  2^9 

how  temporary  authority  during  vacancy,  etc.,  superseded. 24*'- 

completion  of  unfinished  business  of  predecessor 24^ 

proceedings    in    supreme    court    in    New    York    and    Rings 

coonties.   I 2400,  249\ 

appointment  of  temporary  surrogate  by  supervisors 24?- 

compensation   of  tcmf)orary   surrogate S#8 

entering  and  recording  acts  of  persons  temporarily  satins  as.  2^ 

wlisn  disqualified  to^  act  as  attorney  or  counsel 2^ 

for   interest   in  proceeding 24»i* 

when  objection  for  special  disqualification  waived 3^ 

surrogate's  father  or  son  disqualified  to  pxsctioA. ••••• 2& 

IV.  Recoeds;   cleeks;    stenogkaphsks,  etc.  o^^o    «  «i 

books  and  indices  to  be  kept 24Ii8»  ^j^ 

books  and  papers  to  be  preserved 2.V'' 

books    for    recording   instruments    settling   estates,    etc i'"'- 

fees  of  clerks   for  rccoriling  such   instruments 2^*!- 

maps   and  surveys  filed  with  surrogate  of  New  York   county 

are   presumptive  evidence   after  twentv  years WB 

offida»   records  of   surrotratc   of   New   York   county  are    i-rc- 

stimptive  evidence  after  twenty  years I*-'' 

to  make  and  certify  to  searches • - ^-l 

misdemeanor  to  refuse,  neglect  or  delay  to  make  search !^l 

to  transmit  co|>ies  of  wills,  etc,,  of  non-resjdeats  to  secretary 

of  state -v--  J5 

removal  of  will  for  probate  in  foreign  country 2630.  3iMi 

appointment    and   removal   of   clerks 23^^' 

of  clerk  and  deputy  clerk  of  court 25i* 

powers  of  clerk  and  deputy  clerk  of  court • 25<.« 

drsqualifted   to    act   as   appraiser,    attorney,   referee    or 

guardian " 2.''''^ 

may  examine  witnesses  on  tincontctted  probate 2"! 

surrogate  liable  for  clerk's  acts £jII 

appointment  and  removal  of  stenographer  in  New  York  and 

Kings -T-  . 

in  other  coiint^ies    ••.-.    2^:V 

clerk  of  surrogates'  court  of  Kings  county,  duties  and  com- 
pensation  250r*a 

interpreter    for,    in    Kings   county 2.">Ki4 

V.  Powers   and  iiuties. 

provisions  snidy   althotiffh   decedent  died  before  cnaciment . .   2'»''- 

coniplotion    of    unfini'^licd    business    '•■efore    predecessor 24'»1 

signing  of   records   left    unsifirntd   by   predecessor 2-1  *•! 

ratification   of   compUtion    of   records,   etc.,   oi   predecessor...   ?*^'l 
incidental    powers 24$1 

tftHA 


INDBX. 

Snrrovate'fl  Court  —  Continued.  '         ' 

V.  PowsRs  AND  DUTIES ' —  Contfnucd. 

paver  to  jpunish  for  contempt .•••• • 2481 

to  issue  citation   2S481 

to   issue  supplemental   citation  to   bring  in   necessary 

parties , « • MSI 

to  adjourn. • 2481 

to  issue  subpoena .^ 2481 

to  grant  temporarv  injunctions  2481 

to  vacate  or  modify  decrees  or  orders 2481 

to  grant  new  trial   2481 

review  of  determination  on  appeal 8481 

bonds  to  be  acknowledged  or  proved 250C 

disposal  of  proceeds  of  sale  ot  real  property  on  death  of  in- 
fant or  inoompotent 2359 

granting  leave  to  executors,  tic,  to  consent  to  discharge  of 

insolvent  debtor 21R8 

Issuance  of  letters  on  judgment  establishing  will 1863,  1864 

consent  of,  required  by  infant  plaintiff  in  partition 1^^ 

correcting  mistakes,  omissions,   etc 2638 

execution  not   to  issii«  against  decedent's  property   wit^put 

leave  of.   , 1380 

petition  for  leave  to  issue  execution  against  decedent's  prop* 

erty.   1381 

execution  not  to  issue  a^inst  executor,  etc.,  without  leave..  1825 
application  for  leave  to  issue  execution  against  executor,  etc.  1R26 
order  granting  leave  to  issue  execution  against  executor,  etc.  1826 
security  on  leave  to  Issue  execution  on  judgment  for  legacy 

or  distributive^  share 1 827 

annual  examination  of  g^iardian's  accounts • 2844 

Skpney  paid  into  court  to  be  paid  to  county  treasurer.... •». .  25.^7 
control  over  money  paid  into  court ,..«.,,.,....  2537 

VI.  Action  on  orpiciAi.  sond  of  svftxocATX. 

leave  to  sue  1886 

provisions  relative  to  sherlfTs  bonds  apply • 1888 

VIL  Pxoczss;  sekvxce;  appearance. 

citations  and  mandates  may  be  served  in  any  county 2515 

attachment  may  be  executed  in  any  county 2515 

proceedings  to  be  commenced  by  citation 2516 

what  jurisdiction  acquired  by  presentation  of  petition.. 2516 

presentation  of  petition  commences  proceeding  within  mean* 

fng  of  statute  of  limitation 2517 

citation  when  persons  constituting  a  class  are  unknown 2518 

contents  of  citation  25U) 

aervice  of  citation    2520 

substitute  for  personal  service  of  citation  on  resident 2«'ifil 

service  of  citation  by  publication 2.522 

on  unknown  persons   ...•....•«•• • 2523 

order  for  service  without  state  or  by  publication 2524 

t!me  of  service  without  state   2525 

■ervlce  of  citation  upon  corporation,   infant   or   incompetent 

person 2526 

designation  of  person  to  receive  service  for  infant  or  incom- 
petent  2527 

appointment  of  spec!*?  r^ardian  ad  lit&m  for  fneempetetif  to 

exclusion  of  cnmmittee t 2527 

waiver  of  citation   2528 

anpearance;  how  made  2528 

effect  of.  appearance 2528 

appointment  of  special   guardian    for  Infant  or  incomp^fent 

person 2530 

notice  of  application  to  annoint  soeclal  guardian.  .•.*»•«....  2S31 
proof  of  service  of  cit&tion  or  subpcena ..^•••.•..r. 
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IK0BX. 

Umwr^mmt^u  C««rt  —  Continued. 

VII.  Pkocbss;  sksvics;  afpkaxakcx  —  Continued. 

mode  of  publication   ••.•..•••••••. 

general  provisions  relating  to  service  of  paper*  appIicaUe. «.. 

yill.  Pastibs.     See,  also.  "XIV:     2.  AppHtls,  infra." 

when  persons  constituting  a  class  or  necessary  parties SSU 

inquiry  by  surrogate  to  ascertain  persons  constituting  a  dass.  25I§ 
subpoena  to  testi^  as  to  persons  constituting  a  class 25t* 

IX.  Plsadtngs. 

petition  or-  answer  saav  be  presented  orally  • gg 

written  and  verified  pleadings  may  be  reqotred 

form  of  verification   • 

by  whom  verified «....• • ••••••••••...•. 


X.  DxrosiTioNs;  witnesses,  etc 

general   provisions   for   discovery  of   books  and    papers    ap- 
plicable  • 

as  to  depositions  applicable 

may  take  testimony  of  infirm  witness  out  of  court 

may  order  testimony  of  infirm  subscribing  witness  to  will  to 

be  taken  before  surrogate  of  another  county 2M@ 

may  appoint  referee'  to  take  testimony  of  infirm    witness  in 

another  county 

mav  issue  subpoena  to  testify  to  jurisdictional  facts  on  petition 

for  administration 

beneficial  interest  in  will  does  not  disqualify  testimony  as  to 

execution •...•...•.•••••.•••••••.  9U 

XL  Hbaeings;  trials,  etc. 

stenographer  to  take  and  transcribe  notes.. •.••••••••••....•  211 

authentication  of  stenographer's  minutes ••...  2MS 

stenographic  minutes  to  be  bound ••......  2Stf 

reference  to  stenogru>hic  minutes  to  be  noted  on  record  of 

decree  on  contested  proceeding 

exceptions  to  rulings  of  surrogate  during  trial 

to  findings  and  refusals  to  find •JSti 

settlement  of  case  and  exceptions 256 

decision  to  state  separately   facts   foimd  and   conclusions   of 

law 25© 

requests  to  find  may  be  made  to  surrogate  at  settlement  of 

case ." 256 

trial  by  jury  of  questions  of   fact  arising  in  proceedings  to 

sell  realty  to  pay  debts 25r 

transfer  to  supreme  court  for  trial  by  jury  of  proceedings  in 

New  York  county  for  probate 25(7 

verdict  in  proceedings  to  sell  real^  property  to  pay  debts  to  be 

reviewed  by  motion  for  new  trial 25IS 

^/  XIL   KSFtKENCES. 

may  appoint  derk  or  assistant  to  examine  accounti  of  guard- 
ians   2814 

surrogate  of  New  York  may  refer  questions  to  assistant....  2546 

may  refer  questions  of  fact  to  take  testimony  and  rq>ort 254S 

examination  and  settlement  of  accounts  may  be  referred....  25M 

probate  or  revocation  of  probate  cannot  be  referred 28H$ 

powers  of,  and  procedure  before  referes. .*•• •••...  7S^ 

confirmation  of  referee's  report • •••.,  •■*■ 


Swr^vate**  Oovrt  —  ContIn«e4U 

XIIII.  Dbckus  and  osDm. 

"decree"  defined , 

decree  settling  account  to  contain  summary 2861 

revoking  letters  may  require  accounting 2003 

admitting  to  probate  to  state  whether  contested  or  un- 
contested  2628 

on  application  for  probate  of  heirshi]) 2666 

directing  payment  by  executor,  etc.,  is  evidence  of  as- 
sets  2662 

for  money,  transcript  to  be  furnished 2563 

may  be  docketed  at  judgment 2663 

•  execution 2664 

enforcing  by  punishment  for  contempt 2666 

commitment  for  contempt  does  not  bar  action  on  bond 2655 

presumption  of  satisfaction 876 

record  of.   on  contested  proceeding  to  have  reference 

to  stenographic  minutes 2648 

••final  order"  defined    2560 

"order"  defined 2666 

enforcement 2666 

costs. ...•.•• 


XIV.  Appbals. 

1.  Hino  and  whsn  taken. 

after  jury  trial   of  proceedings  to  sell   decedent's   real 

property  to  pay  deSts  2649 

when  party  may  appeal  2668 

no  appeal  lies  from  decree  or  order  on  default 2668 

when  person  not  a  party  may  intervene  and  appeal 2860 

to  what  court  appeal  taken  2870 

bringing  up  intermediate  orders  for  review 2671 

time  to  appeal  2572 

service  of  notice  of  appeal 2674 

appellate  court  may  supply  defects  in  perfecting  appeal . .  1808 

2578 

2.  Parties. 

necessary   parties    2573 

bringing  in   additional  parties  after  appeal 2573 

designation  of  parties  to  appeal 1205,  2575 

proceedings  when  party  dies  pending  appeal 1298,  2575 

substitution   of   representative  of  deceased   party. .   1207.  2575 
order  for  substitution  of  representative  of  deceased  party.  1?00 

2.'S7' 

fees   certifying   papers    2567 

stipulation  waiving  certification  of  papers 2567 

81  Security;  wtdertaking;  stay, 

security  may  be  waived 1805,  2675 

to  perfect  appeal 2577 

undertaking  to  stay  execution  of  decree 2578 

'commitment  for  disobedience  to  decree  or  order. .  2570 

amount  of  undertaking?  to  stay  proceedings 2580 

requisites  of  undertaking 2581 

undertaking  must  be  filed 1807,  2575 

new,  on  .insolvency  of  sureties 1306,  2575 

deposit  in  lieu  *of  undertaking 1806,  2575 

action  on  undertaking   1809.  2675,  2581 

perfected  appeal  stays  proceedings  in  cases  not  cxprcnly 

provided  tor 2584 

suspension  of  decree  for  probate 2582 

powers  of  executors,  etc.,  pending  appeals  from  decrees.  2582 
appointment  of  temporary  administrator  or  appraiser  not 

t/tKftiL 2588 

removal  or  suspension  of  testamentary  trustee  not  stayed.  2688 
suspension   of   executor,    administrator   or   guardian    not 

stayed 2688 

dteree  revoking  orobate  or  letters  not  itaved 8688 


■arrovate'a  Court  —  Continued* 

XIV.  Appeals  —  Continued. 

4.  Hearing;  determinotion, 

preference  of  appeals  frcm ^U 

orini^s  up  each  decision  excepted  to • SW 

reception   or    rejection   of  evidence   not    ground    for    re- 
versal unless  prejudicial  S^ 

nuy  be  on  law  or  facts ^^ 

facts  reviewable  only  on  case  settled 25iB 

order  of  appellate  d  vision  to  be  transmitted  and  cartied 

into  effect 2Se 

appellate  court  has  same  power  to  decide  facts  as  surro-  

gate 2581 

appellate  court  may  take  further  testimony  and  appoint 

referee 28^ 

judgment  or  order  upon  appeal  gg 

awarding  restitution  on   reversal S^ 

jury  trial  upon  reversal  In  probate  cases lF<i^ 

costs (. 25?^ 

3|V(i  .COST^   AND   FEES. 

may  be  made  payable  by  party  or  out  of  fund 255" 

no  costs  other   than   actual   expenses  when   estate   lesa   tlkan 

$1.000 277 

discretionary,  c:<ccpt,  etc.  » 255? 

to  be  awarqed  of  course  to  successful  party  on  trial  of  ques- 
tion by  jury ; 25B8 

unsuccessful  contestant  of  probate  not  entitled  ti.    costs   out 

of  estate 2S? 

Stenographer's    minutes    for   contestant   of    probate    may    be 

charged  upon  estate 2S^ 

Include  disbursements 2^ 

to  be  fixed  by  surrogate  and  inserted  in  decree. TS$ 

trial  fee  for  each  day  exceeding  two 1?>^ 

g  on   orders STiV 

on  motion  for  new  trial  before  surroi^ate --..,  gfil 

of  proceeding  to  compel  payment  of  funeral  expenses 2721 

of  jury  trial  same  .as  in  supreme  court 2Sn 

on  anneal  same  as  in  supreme  court 2^^ 

discretionary  allowance  on  contested  and  uncontested  decrees.  2!^ 

additional   allowance  in   settling  accounts gflS 

allowance^  uoon  P?le  of  renl  property  to  pay  decedent**  debts.  15*3 

is  in  lieu  of  commissions 25CI 

fees  of  aonraiser   ?^*^ 

•f  referee,  same  as  in  supreme  court. 2^^^ 

of  officers  for  services,  same  as  in  supreme  court 2Pffi^ 

of  witne<5ses.  same  as  in  supreme  court 2^ 

surrogate  not  to  charsre  or  receive  fees 25J? 

mileage  of  surrojrate  for  taking  testimony  out  of  court T'^ 

fees  for  conies  of  oapers  « « S^ 

to  report  fees  received  to  sunervisora fSfil 

fees  not  to  be  charged  when  estate  less  than  $1,000.  .......  2&'I 

fees    of    clerks    for    recording    instruiT?*nts    settling   estates, 

etc  rA' 

section  3301,  relative  to  clerk*s  fees,  not  applicable 3302 

XVI.   Specific  proceedings  in  surrogats's  coukt. 
probate  of  wills,  see  "  Wills." 
of  heirship,  ace  "  Heirs." 
issuance    of    letters,    sec    "Letters   of    AoMlNiSTaATiOK:  " 
**  Lettehs  Testambntarv." 
of  letters  of  guardianship,  see  **  Guardians.'* 
regulation  and  control  of  executors,  administrators,  guardians  ' 

and  testamentary  trustees,  see  "  Executory  and  Aajcinis* 
TRATORs;  "  "  Guardians;  "  "  Trustbes." 
Bale    of    real    property    to    pay    decedents*    debt^   are    *•  Sale  « 
Real  Paonurrv." 
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on  file  in  Ntw  York  couaty  for  twenty  ymn,  tan  pnavm^ttf 

evidence. 965 

when  court  may  order • 1062 

contents  and  service  of  order 1688 

authority  to  enter  under  order 1684 

tonuui&tioners  of  partition  may  employ  surveyor. . . .  .f 1662 

referee  or  commissioners  to  admeasure  dower,  may  employ  sur-  ^^^ 

veyor. ' WW 

surveyor's  fees  in  partition  or  dower ,* 8299 

ST^aevae,  Mvnlclpal  Covrt  of  tl&e  OltT  of. 

is  not  a  court  of  record • .••«...        8 

jurisdiction  of  summary  proceedings  to  dispossess. 2284 

T. 
Ta-vern-Ke  eper  ■• 

disqualified  to  act  as  justice  of  the  peace « 


Taxeis. 

military  pay,  pensions,  rewards,  arms,  etc.,  exempt  from  seiaore 

for 1898 

to  be  paid  by  officer  making  sale. 1676 

(property  seized  for,  cannot  be  recovered  in  r^lcvin 1690 
lability   to   state    for,   not   affected   by   insolvent   debtor's    dis- 
charge   2184 

debtor  to  state  for  taxes  not  to  be  discharged  from  imprison* 

ment  on  execMtion   2218 

summary  proceedings  to  dispoesesa  tenant  for  non-payment  of.  2281 

against  decedent,  entitled  to  preference  m  payment 2718 

additional  allowance  on  certiorari  to  review  assessment.... «...  3258 
Taxpayer's  Action. 

when  taxpayer  may  sue  to  redress  municipal  wrong 1926 

Teacl&era. 

may  be  excused  from  serving  as  jurors... 1968 


operators  exempt  from  jury  service 1080,  1081,  112T 

proof  of  exemption   1082.  1128 

costs  of  condemnation  when  compensation  for  right  of  way  does 

not  exceed  $50 3879 

service  of  justice's  summons  on  companies 2881 

Telephone  Companies. 

costs  of  condemnation  when  compensation  for  right  of  way  does 
not  exceed  $oO 8879 

Tensuits. 

See    "  Etictment;  ••   "LANOLOtD  ahd  Tenaict;'*   •"Sum- 
mary   raoCEEDINGS   TO   DiSPOSSSSS." 

execution  against  property  in  hands  of 1871 

Tenants  In  Common. 

may  maintain  ejectment  separately •.•....  1600 

ouster  must  be  proved  in  ejectment  between  co*tenants........  1616 

action  of  partition  by.  see  "  Partitiom." 

action  f  r  waste  against  co-tenant 1656 

action  against  co-tenant  for  proportion  of  irofits.. 1666 

Tender. 

when  tender  may  be  made  after  suit 781 

I     costs  to  date  to  be  included 781 

smennt  tendered  to  be  paid  into  t^tirt..  ...t^.t*.* %%%%% 

61  1301 


Tender  ^-  C«ntinve4. 

notice  of  paytnetit  Into  eoart. .•*••..••••••••••••••••••••••••  T9 

effect  of  itiracient  tender ••.•••••.•.••••••••••..  TSS 

costs  after  sufficient  tender •••..••  TSS 

accepted  amonnt  to  be  deducted  from  recovery.  ...............  T34 

costs  when  tender  accepted •... ••••••.••..  TM 

VeMtamentarr  Trustees* 

See  "Trubtbm," 

Tlas»er. 

proof  of  title  in  actions  for  Injurr  to  tfiaber  on  oaoeeapled 

landa .,.. rJT:    961 

action  for  cuttinc  on  lands  of  individual  or  municipaUty^ 1M7 

treble  or  single  oamages  for  cuttinf IMS 


of  notice  of  motion,  eight  daprs 79t 

extension  of  time  before  expiration   TR 

affidavit  to  be  served  with  order  for  extension 7^ 

relief  from  default  ...f. 7S3 

not  to  be  extended;  for  action  to  abate  unless  contintaed 7M 

for  commencement  of  action   7S4 

to  sppljr  for  continuance  after  death  of  party TM 

to  talre  appeal,  except,  etc 784,  799 

for  making  supplemental  complaint  to  continue  action . .  TiM 

computation  of  time  of  publication 7^ 

time  added    when    paper   served    by  mail 79S 

extension  of,'  to  answer  or  demur  in  action  against  corporation 

on  bin,  or  note ITTI 

for  service  of  notice  in  N.  Y.  city  court.  ...••.•••••.• 31(1 

Title  Inavrance  Companies. 

searches  may  be  used  in  lieu  of  official  searches 


Town  Co-operative  Insurance  Companies. 

change  of  name  2411.  2413,  24K 

TownM» 

excepted    from   judicial    simervision l^»l 

not  subject  to  action  to  dissolve  corporation 1501 

bv  state  to  annul  corporation   l^M 

order  of  arrest  in  action   for  funds,  etc..  of 50 

attachment  in  Action  to  recover  funds  oi   *r»7 

preference  of  actions  by  or  against TPi 

)urors  not  disqualified  because  residents  or  taxpayers 11T9 

proof  of  ordinances,   by-laws,   etc ^ 

action  for  cutting  trees,  etc,  on  lands  of.. 1^7,  1^ 

taxpayer's  action  to  prevent  illegal  acts,  etc 1925 

action   by  state  to  recover  public   funds,  see  '*  Municipax.   Coa- 

fORATTOVS." 

excepted  from  iurisdiction  of  iustice's  court 2^ 

Jurisdiction  of  justice's  court  over  actions  by  or  against  oflUcers.  2WB 

venire  in  justice's  court  in  action  between  two  towns 29K 

penalties  for  allowing  anim;>ls  to  run  at  large,  see  "  Stuays." 

costs  when  action  brought  by  ^fate  for  benefit  of  a  town S243 

no  fees  for  administering  oaths  to  town  officers 


Town  Clerk. 

certified  copies  of  papers  filed  or  recorded  in  office  are  evidence.    984 

denosit  of  justire's  book*;  with 3144>M4r 

jvry  list  to  be  filed  in  office  of KB9 

to  transmit  copy  of  jury  list  whofi  lost  or  destroyed. IQSi 
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8tate  may  be  made  defendant  In  action  AflFecffaig  realty  avbltct^ 
to  tax.  . ...« .^v...    44T 

Tamn«portatloii« 

non-joinder  or  misjoinder  of  defendant  in  action  againat  per- 
eons  engaged  in ; .....'...  1046 

filing  statement  of  namea  of  members  of  joint-stock  association, 
etc.,  engaged  in   .....•••• 1046 

Treason. 

attorney-general  to  bring  ejectment  for  real  property  forfeited 

for 1077 

advertisement  of  pendenc>r  of  action 1078 

joinder  of  **  unknown  claimants  " 1070 

effect  of  judgment  against  unknown  claimants '. 1080 

report  of  recoveries  to  land  office , 1081 

action  to  recover  personal  property  forfeited • 1082 

action  to  be  brought  in  name  of  people 1084 

Trees. 

proof  of  title  in  action  for  injury  to  trees  on  unoccupied  lands.     060 

action  for  cutting  on  lands  of  individual  or  municipality 1887 

treble  or  single  damages  for  cutting 1888 

Trespass. 

place  of  trial  of  action  for  penalties  for  trespass  on  forest  pre- 
serve.      088 

action  for  damages  for  encroaching  wall  to  be  brought  within 

two  years 1400 

persons  holding  over  after  determination  of  trust  or  estate 1664 

reversioner  may  sue  for  damages  to  inheritance 1665 

cutting  trees,  etc.,  on  lands  of  individual  or  municipality 16OT 

summary  proceedings  to  dispossess  trespassers 2282 

when  notice  to  quit  required 2236 

petition  for  sale  of  animals  found  trespassing 8086 

See  "  Strays." 
damages  entire  when  several  animals  treapass........ 8100 

Trial. 

for  mode  of  trial  in  different  actions*  sae  titles  of  actions, 
in  justice's  court,  sec  **  Jlsticb  of  the  Peace." 

when  proceedings  may  be  private 6 

stenographic  notes  of  proceedings   .'  83 

issues  of  fact  triable  at  special  or  trial  term 076 

at  adjourned  term  of  court    84 

may  be  adjourned  to  another  place 41 

if  commenced  may  be  continued  beyond  term 45 

may  be  had  at  chambers  by  consent 280 

clerk,  sheriff,  etc.,  not  required  to  attend  trials  at  chambers. . . .  230 

view  by  court  or  jury  in  action  for  wa^te 1650 

marine  causes  in  city  court  of  New  York 8186 

for  exceptions  at  the  trial,  see  "  Exceptions.' 


II 


J.  The  issues;  brikgino  o/r  the  trial.. 

Sec,  also.   "  Issues;  "  **  Notice  or  Triai*." 

when  issue  of  fact  arises  on  alternative  mandamna 2070 . 

issues  must  he  disposed  of  by  trial 065 

order  of  trial  of  issues  of  law  and  of  fact 066 

court  may  direct  order  of  trial  of  issues  in  some  action....  067 

separate  trial  on  one  or  more  issues 073 

immaterial  issues  need  not  be  tried * 875 

Issues  to  be  tried  at  terms  held  by  one  judge  only. 076 

note  of  issue  to  be  filed  • 077 

classification  of  issues 077 

order  of   disposition   of   issues 078,    079 

preference    of    issues    on     the    calendar,     see    **  Preferred 

Causes." 

cither  party  may   bring   iss-'c;  to   trial 98C 

.  iau3 
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Trial  —  Conttnved. 

L  Tbx  IMUB&;  BUNOtiro  oir  tbs  tual— Conti&ned. 

notice  of  trial •••••••••  SH 

time  for  service  by  mail   •.•••.••.•  79i 

time  for  service  in  N.  Y.  citjr  court Slfi 

for  what  day  notice  may  be  given  in  N.  Y.  city  court SlfiS 

order  for^  to  be  served  with  defendant's  pleading  in  actios 

against  corporation  on  bill  or  note 1773 

papers  to  be  furnished  at «.•  ttl 

on  replevin  to  be  furnished  to  court  or  referee 1717 

fl.    PXJICX  09   TtlAL. 

supreme  court  may  change,  in  actions  pending  in  other  courts.  ^^ 

removal   from   N.   Y.  city  court  to  supreme  court 319,  Sl>- 

from  county  court  to  change  place ^4, 

in  supreme  court,   summons  must  specify  place 417 

complaint   to   specify    - 4>I 

provisions    of    sections   9f^-900,    applicable    only    to    supreme 

court     9K 

when    governed    place    of    subject*matter. tK2 

actions  relating  to  real  property  situate  without  the   state...  fK2z 

actions    triable    where    cause    arose i^: 

in    county    of    residence    of    party $««4 

where   triable   when   all   the   parties  are   non-residents SM 

action  to  be  tried  in  county  designated  in  complaint,    unless 

place   changed    Sd 

demand   for   change   of   place , SP^: 

motion   to  change  place    ^ 9^>T 

when  court  mav  change   place    !tC 

proceedings    subsequent    to    change 1>^^ 

county  clerk  to  transmit  filed  papers  on  change l«ot 

order   to   change   takes   effect   on   entry. SK' 

where   motion   to   set  aside   order  changing,   heard ^q» 

where    appeal    from    order    changing^   heard  .^ SIN9 

issue  of  Law  triable  in  any  county  m  judicial  district 99D 

III.  Br  juKY. 

feigned  issues  abolished •••••.•••.••.• •....     8S 

jurv  of  part  aliens  abolished IISD 

to  be  had  as  prescribed  by  code. 1190 

exclusion  of  jury  from  courtroom  during  argument  of  motion 
for  nonsuit   11P*» 

on  questions  stated  and  settled  in  application  for  appointment 
of   committee    for    incompetent 2X1* 

venire  to  procure  jurors  not  necessary i  ifil 

1.  Issues  triable  by  jury  of  right. 

on  demand,  in  action  to  annul  marriage •.....•  17S3 

of  issue  of  adultery  in  action  for  divorce. 1757 

action  to   annul  corporation 1806 

action  in  nature  of  quo  warranto 195it 

action   to  vacate  letters-(>atent • 1968 

issues  of  fact  on  alternative  mandamus 20SS 

of  application  for  insolvent  debtor's  discharge  on  demand 

of  contesting  creditor  of  right  on  demand 216S 

summary   proceedings  to   recover   possession   of  land   of 

ri^t  on  demand 2247 

demand  for,  in  marine  causes  in  city  court  of  New  York 

of  ri^ht  on  demand S18S 

of  specific  issues  oi  fact  when  of  right P70 

method  of  vs^^ivinf;  trial  by  jury lOOi 

counterclaim  is  an  action  for  purpose  of  trial  by  conrt  or 

jury P74 

what  issues  are  triable  by  9fiS 

issues  of  fact  in  partition  of  right 1M4 

upon  reversal  on  facts  of  decree  of  surrogate  on  probate 

mutt  order 25W 

•otion  to  determine  vsMdity  of  probate  of  will 


INDBX. 

Vrlnl  —  Centiitiied. 

III.  By  ju*y  —  Continued. 

2.  When  discretionary. 

questions  of  fact  arising  in  proceedings  before  surrogate 

to  sell  real  property  of^  decedent  to  pay  debts 2547 

may  be  ordered  on  specific  questions  of  fact  when  dis- 
cretionary  ^ 823,  971 

in  New  York  county*  of  proceedings  in  surrogate's  court  « 

for  probate  of  will   2547 

order  for  trial  of  questions  of  fact  arising  on  prohibition.  2090 

8.  Formation  of  the  jury. 

clerk  to  prepare  and  deposit  ballots I . . .  1163 

to  draw  ballots   1164 

mode  of  drawing  ballots  1165 

persons  drawn  from  the  jury 1166 

disqualification  for  relationship  1166 

objection  for  relationship    1166 

ballots  drawn  deposited  in  second  box 1167 

returned  to  first  box  on  discharge  of  jury 1168 

of  absent  and  excused  jurors  returned  to  first  box.  1169 

second  juo'  niay  be  drawn  before  first  discharged 1170 

when  talesmen  to  be  procured   1171,  1172 

or  jurors  drawn  from  third  box 1171 

dis<]ualificatlon  of  sheriff  to  summon  talesmen 1173 

notice  to  talesmen  and  return  thereon 1174 

fine  of  talesman  for  non-attendance 1174 

exceptions  and   challenges  to  talesmen 1174 

no  objection  that  jurors  n^  on  orig^inal  panel *.  1175 

peremptory  challenges 1176 

no  challenge  because  officer  drawing,  party  or  interested.  1177 

because  officer  notifying  is  party  or  interested....  1178 

challenges  in  penal  actions  for  money 1179 

employees  of  parties  subject  to  challenge 1180 

stockholder  of  corporation  party  subject  to  challenge....  1180 

challenges  tried  by  court  only   1180 
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review  of  determination  pf  challenges 1180 

4.  Verdict  and  discharge  of  jury. 

for   purpose   of   exception,    trial    continues   until    verdict 

rendered 992 

failure  of  jurv  to  agree    1181 

proceedings  after  disagreement  of  jury 1181 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

)ury  to  srssess  damages  in  action  for  mone}[ 1183 

jury  to  find  single  damages  and  court  to  increase,  when 

ciouble,  etc.,  damages  ^ven  by  statute 1184 

rendition  of  verdict  subiect  to  opinion  of  court 1185 

general   and   special   verdict   defined ,. .  1186 

when  general  or  special  verdict  to  be  rendered. .......'..  1187 

appeal    from   judgment   where   general   or   special   verdict 

rendered   1187 

special  finding  controls  general  verdict 1188 

entry  of  verdict  on  clerk's  minutes 1189 

of  judgment  on  verdict   1189 

IV.  By  coxniT. 

elsewhere  than  at  court-house,   by  stipulation 37 

what  issues  of  fact  are  triable  by 969 

issues  remaining  after  after  jury  trial  of  specific  questions...  972 

issues  of  law  are  triable  by   969 

counterclaim   is   an   action    for   purpose   of  trial   by   court   or 

jury 974 

issues  of  law  triable  at  snecinl  term 97C 

when  issues  of  law  may  be  tried  as  contested  motion 976 
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Trial  —  Continued. 

IV.  By   court  —  Continued. 

issues  in  condemnation  proceedings 3367 

when  jury  waived  and  judge  assents 1 v*^ 

method  of  waiving  trial   by   jury ." l»i!' 

requests   for  rulings  by  court . . '. l«r« 

when  decision  to  be  iiled ini<i 

^  See  "  Decision." 

new  trial  for  failure  to  fi'e  within  time  limited ]€iO 

order  upon  motion  for  rew  trial  for  failure  to  file   deciskm 

within    time    limited. . . » 1010 

costs  upon   order   for  new  trial   for   failure  to   file   decision 

within  time  limited 1019 

reference  of  issues,  etc.,  see  "  Refsrsncb;  "   "  Rspoxt." 
for  report,  see  "  Repoet." 

time  for  filing  decision  in  city  court  of  New  York 3173 

exceptions  to  rulings  of  surrogate  during  trial 2^5 

to  findings  of  surrogates  and  refusals  to  find 2545 

Trial  Term. 

to  be  held  by  one  judge 299 

appointment  of 233 

of   extraordinary   terms    2S4 

place  of  holding ^^ 

contempt  at,  may  be  punished  at  special  term 2392 

Troy,  Jvstlce's  Conrt  of. 

is  not  a  court  of  record • 3 

jurisdiction  of  summary  proceedings  to  dispossess 2234 

service  of  complaint  with  summons 3207,  32nS 

who  may  serve  summons   3|>j^ 

proof  of  service SSns 

action  commenced  by  service  of  summons 3:>8 

arrest,  attachment  and  replevin  in 3210,  3211 

answer  raising  title  to  real  property 3212 

appeal  to  county  court 3213 

effect  of  provisions  on  jurisdiction  and  proceedings ^H 

jurisdiction  of  civil  actions ^^ 

of  action  for  penalties   S22S 

may  enter  judgment  by  confession  3224 

docketing  judgments S22S 

execution  on  judgment ^^25 

provisions  made  applicable  to 322^ 

Tmmt, 

property  held  In,  not  reached  by  creditor's  action 1Q79 

by  supplementary  proceedings 24»a 

income  subject  to  exectition  on  judgment  for  necessaries,  etc ^^f^ 

not  affected  by  revocation  of  letters  of  testamentary  trustee.  . . .  2SR? 
sheriff's  deed  to  executor  or  administrator  is  in  trust  for  heirs 

of  devisee «... ]473 

sale  on  execution  of  real  property  held  in  trust 14^ 

Twat  Companies. 

designation  of  depositories  of  court  funds. 7¥i 

accounts  of  depositories  of  court  funds 752 

certificates  to  deposit  of  court  funds 753 

agreement  with  sureties  for  deposit  with 813 

appointment  as  special  guardian  of  infant  on  application  to  aell 

j^  real  property 23fa 

excepted   irom  provisions   for  voluntary  dissolution 24^ 

securties  of  decedent's  estate  may  be  deposited  with,  to  reduce 

penalty  of  bond 2SS6 

deposit  of  decedent's  funds  or  property  by  direction  of  surro- 
gate  ^ 2602 

may  receive  deposits  from  temporary  administrators 26TF 

deposit  of  infant's  share  of  proceeds  of  land  sold  to  pay   dece- 
dent's debts %  2TH 
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I.  Rights,  poweks  and  dutibs. 

of  property  of  person  confined  for  crime,  see  "  Cexmb  ajtd 

Criminals." 
powers,  appointment,  etc.,  on  application  for  discharge  of  in* 

solvent  debtor,  see  **  Insolvent  Deetobs." 

title  to  securities  representing  money  paid  into  court 749 

reference  on  application  for  appointment  of 827 

trustee  for  infant  holding  over  liable  for  fall  profits 1664 

may  consent  to  discharge  of  insolvent  debtor  with  leave  of 

supreme  court ..••••..t • 215S 

II.  Actions  by  and  against. 

trustee  of  express  trust  defined .•••••••  449 

limitation  of  action  for  money,  etc.,  received  by. 410 

may  sue  without  joining  bend&ciary...... • 449 

action  on  securities  representing  money  paid  into  court 749 

jurisdiction  of  justice  s   court 2866 

joinder  of  causes  of  action  asainst •..  484 

order  of  arrest  in  actions  for  funds  or  property  misapplied...  549 

in  justice's  court 2896 

not  to  be  arrested  when  sued  as  rcDrcseutative 555 

appearance  in  condemnation  proceeding •*■:*■  3363 

executor,    etc.,    deemed    trustee    for    purpose    of    continuing 

action 1828 

substitution  of  successor  on  death  or  removal 766 

on  death  or  removal,  successor  may  continue  action 766 

counterclaim  in  action  by . .  .^ 502 

by  or  against,  in  justice's  court 2946 

preference  of  actions  by  or  against  trustee  for  infant 791 

execution  against  property  in  hands  of 1371 

/         leave  to  sue  on  bond  of  trustee  apnointed  by  court 1890 

action  against  beneficiaries  for  costs  and  expenses  incurred..  1916 

when  personally  liable  for  costs 8246 

costs  against,  payable  from  estate 3246 

security  for  costs  discretionary 3271 

costs  in  condemnation  proceedings.  ••...  • 8372 

IIL    TBSTAlfBNTAaY   TBUSTBES. 

1.  In  gensral. 

**  tesumentary  trustee  "  defined 251 1 

jurisdiction  of  surrogate  over  conduct  and  accounts  of . . .  247  L' 

appointment  of  successor  on  death  or  renunciation 2S1S 

provisions  applicable   though  tnxit   created  before  enact* 

ment  20^  0 

application  of  provisions 2820 

direction  as  to  custody  of  money  and  property  where  co- 
trustees disagree 2602 

determination  of  controversies 2812 

retention  or  deposit  of  fund  pending  controveray »  2S>\2 

decree  directing  payment  is  evidence  of  assets 2552 

preference  of  actions  by  or  against « 791 

petition  to  compel  payment  of  debt,  legacy,  etc 2804 

citation 2804 

dismissal  of  petition  on  verified  answer  of  trustee 2805 

citation  of  other  persons  interested 2806 

9.  Bond. 

petition  for  security 2815 

now   security  given 2816 

deposit  of  securities  to  reduce  penalty  of  bond 25fl5 

sureties  liable  for  money  received  in  another  capacity..  2596 

application  for  order  for  new  bond  or  new  surctia»» 2597 

order  requiring  new  bond  to  be  given...* 2598 

implication  by  sureties  to  be  released 812,  2600 
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Traatees  —  Co'AtlAued. 

III.  Testamentaky  trustees  —  Continued. 

2.  Bond  -—  Continned. 

revocation  of  appointment  for  failure  to  give  new  bond.     S13 

release  of  old  sureties  on  giving  new  bond 2GD1 

when  bond  may  be  prosecuted 


3.  Resignation  and  removal. 

resignation  of  trust 2SL4 

grounds  for  removal • SS17 

petition   for  removal 2817 

appointment  of  successor 2M^ 

removal  for  failure  to  give  new  bond US*' 

removal  or  suspension  not  stayed  by  appeal. 2SSi 

resignation  when  also  executor  or  administrator 2819 

removal  when  also  executor  or  administrator 2811^ 

decree  revoking  letters  testamentary  not  to  affect  trusts. .  268S 

4.  Accounting. 

**  judicial  settlement "  of  accounts  defined 2514 

"  intermediate  account  **  defined 2514 

by  executor,  etc..  of  deceased  trustee , 2806 

voluntary  annual  accounting    l^C 

intermediate   accounting :i>»rJ 

decree  on   voluntary   intermediate   accounting 2JtOC 

commissions.  on  voluntary  annual   accounting 28<.C 

compulsory  intermediate  accounting 2803 

judicial   settlement    of  accounts   ^Si** 

who  may  apply  for  compulsory  accounting 2i4^ 

citation  on  compulsory  accounting SST^ 

order  that  trustee  account 2S[9 

petition  by  trustee  for  voluntary  judicial  settlement 2810 

citation  on  voluntary   petition    281«' 

any  person  interested  nuty  appear 2Sli) 

accounting  on   resignation   of   trust. ...  * 2814 

revival  and  continuance  of  accounting  on  death  of  trustee.  29)6 

affidavit  to  account;  vouchers 2729,  2810 

examination  of  accounting  party 2729,  281<' 

determination  of  claim  of  trustee.. 2731.  2810 

reference  by  surrogate  of  examination  and  settlement  of 

accounts 2546 

decree  settling  account  to  contain  summary 2551 

decree  for  payment  and  distribution 2811 

effect  of  decree  settling  account 2813 

commissions  for  services 2730.  2810 

additional  allowance  for  costs  in  settling  accounts 2563 

commissions  on  voluntary  annual  accounting VSfOS, 

U. 
ITnilertalclnsB* 

I.    ReqITISITES,    form    and    SUFFICIEWCY. 

to  be  acknowledged.  .  ^ .^ SIO 

party  need  not  join  with   sureties 811 

one  surety  sufficient,  unless,  etc ^ 811 

fidelity  or  surety  company  equivalent  to  two  sureties 811 

execution  of,  by  fidelity  or  surety  company fill 

0!/                      form 812 

affidavit   of   sureties   or   party 812 

approval  by  court  or  judge 812 

petition  by  surety  to  be  relieved 815 

accounting  by  principal  on  petition  of  surety  to  be  relieved.  812 
revocation    of   appointment   of   principal    for   failure    to    in^e 

new  bond • • 8U 

agreement  for  deposit  with  trust  company  or  safe-deposit  com- 
pany    • 81S 

further    protection    fur     ttSa 
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VndertalclBS*  —  Continued* 

I.   Requisites,   form  iii«D  svFPXCiBifCY  —  Continued. 

to    be    filed ^ 816 

reference    to    approve     ^ 827 

justification   by   ndelity   or   surety  company    811 

examination   o£  sureties    813a 

when  several  sureties  may  justify   in  smaller  sum. 813 

notice  of  justification  in  N.   Y.  city  court 3161 

amending   defects   in    730 

immaterial  variance  from  statutory  requisites  does  not  aflfcct.     721) 

not  affected  bv  change  of  parties 815 

not  impaired  by   removal   of  action    Irom  county   court 346 

putting  in   fictitious  surety  punishable   as  civil  contempt. ...       14 

II.  In  provisional*  remedies. 

1.  Arrest. 

for   order   of   arrest 659,     560 

motion    to    increase    security 667»     568 

of    bail    to    procure    discharge 575 

2.  Injunction. 

on    ffranting    of    injunction 611-625 

by   defendant  to   indemnify  plaintiff   for  vacating 629 

8.  Attachment. 

on  obtaining  warrant 640,  642 

on  lev^  of  attachment  on  goods  aboard  ship 652 

by  plaintiff  to  sheriff  on  claim  to  property 658 

action  on,  on  attachment  of  vessel   664,  665 

by  plaintiff,  on  attachment  of  foreign  vessel 668 

to  discharge  attachment  of    foreign   vessel  on   claim  ojf 

title 670 

on  application  to  discharge  attachment 688 

by  one  of  several  defendants   689 

justification  of  sureties  on  application  to  discharge  attach^ 

mcnt 600 

on  application  by  partner  to  discharge  attachment 604 

proceedings   to  ascertain   sufficiency   of  sureties    on    dis- 
charge of  attachment.  ^ 605 

by  junior  attaching  creditor  to  prevent  release  of  foreign 

vessel 701 

delivery  of,  to  defendant  on  discharge  of  attachment....  710 

ni.  Ik    8PBCIPXC   ACTIONS   AND  PROCUDXNOS. 

as  security  for  costs 3273 

for  restitution  on  judgment  by  default  when  tummons  served 
by   publication.    . 1216 

Bills  and  notes. 

of  indemnity  on  recovering  judgment  on  lost  bill  or  note.  1018 

CsTtiofwrx. 

to  procure  stay  of  proceedings  pending  certiorari  to  re- 
view  2181 

Contempt. 

to  procure  discharge  from  warrant  of  attachment  in  con- 

tempt  pending  hearing   2277 

of  pcson   committed    for   contempt  of   order  restrain- 
ing waste  of  property  sold 1445 

r. 
by  dowercss  for  restitution  if  appeal  successful ItlA 
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III.  In  8PBCIF1C  ACTIONS  A»D  nocBBDiVGS  —  pontl&iiedU 

Execution, 

by  person  designated  in  order,  to  whom  execution  is  di- 
rected  ..•-..•  •-. 

for  release  of  partnership  property  from  levy 14U 

by  creditor  on  claim  to  proj/erty  levied  on 14]* 

on  leave  to  issue  execution  on  judgment  for   legacy  or 
distributive  share. 


Jail  liberties. 

for  jail  liberties 1® 

is  indemnity  to  sheriff  and  creditor.^ Ifl 

prisoner  committed  if  surety  insufficient • IS 

Liens  on  vessels. 

an  proceedings  to  enforce  liens 942U  S4a6»  tOS 

Notice  of  pendency  of  action. 

on  application  to  cancel ••••••.•.•«..  1671 

for  cancellation  of  notice  in  creditor's  action. 1674 

Partition, 

by  guardian  ad  litem ••..•.•••••.•••••••••.....  1536 

by  party  to  refund  share  paid  over • IS&I 

Replevin. 

of  plaintiff IW 

exception  by  defendant  to  plaintiff's  sureties ITtE 

justification  of  plaintiff's  sureties Ir'tc 

by  defendant  to  reclaim  property 17««l 

notice  of  justification  on  defendant's  undertaking: l*?^ 

to  indemnify  sheriff  against  claim  of  third  person 1711 

action  on.  •  •  ..,..,., ITX^ 

IV.  On  appsal.  * 

1.  In  general. 

respondent  may  vraive  security •• 1906 

deposit,  in  lieu  of  undertaking ia»^ 

to  be  filed 19): 

order  for  new  undertaking 1^ 

"when  action  may  be  begun  on  undertaking 13* 

on  appeal  by  municipal  corporation 1314 

to  suspend  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance ISS 

to  stay  execution  pending  appeal  from  inferior  to  rapreme 

court. 1341 

to  stay  orders  pending  appeal  from  inferior  to  supreme 

court  .  .  . tZHi 

to  stay  execution  on  appeal  to  appellate  division ISC 

J'o   court  of  appeals. 

to  perfect  appeal ISX 

to  stay  execution  for  money 1337 

to  stay  judgment  for  sale  or  possession  of  real  prop- 
erty  ; Id 

to  stay  execution  on  appeal  from  judgment  or  order 

of  affirmance 1333 

two  or  more,  may  be  in  one  instrument.*. 1934 

sureties 1334 

service  of  undertaking  and  notice  of  filing 1334 

need  not  be  approved 1339 

notice  of  exception  to  sureties 13S 

justification   of  sureties ISSS 

notice  of  justificalnon .> 13SS 

reference  on  justification  of  sureties ^ 138 

expenses  of  reference  on  justification  of  sureties... 
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Uadertaklnss  —  Contlniied. 

IV.  On  appbaz.  —  Continued. 

From  surrogate's  court, 

to  perfect  appeal  • ,,. •••••••••••••• 

to  stay  execution  of  decree 2678 

to  stay   commitment   for  disobedience  to   decree   or 

order 257Q 

amount  of,  to  stay  proceedings 2580 

requisites  of 2581 

action  on  undertaking 2681 

V.  Actions  on. 

jurisdiction  of  N.  Y.  city  court  over  actions  on  undertakings 

in  that  court.  .  316 

of  justice  of  peace... 2802 

action  by  party  on  undertaking  to  people  or  public  officer....  814 

leave  to  sue  on  undertaking  to  people  or  public  officer 814 

preference  of  actions  on  undertakings  on  appeal  to  court  of 

appeals 791 

on  undertakings  to  sheriff 791 

no  a{)peal  to  court  of  appeals  from  jwlgment  of  affirmance  in 

actions  on .....,••••.••.. 191 

VI.  In  jusTxai'«  court. 

plaintiff's,  on  order  of  arrest »««»   «•••••  2896 

on  warrant  of  attachment 2908 

by  defendant  for  redelivery  of  attached  property... 2911 

of  third  party  claimant  under  attachment 2912 

plaintifTs.  in  replevin 2920 

by  defendant  in  replevin  to  reclaim  chattel 2926 

justification  of  sureties  in   replevin 2926 

action  on  undertaking  in  replevin 1783-1786,  2931 

on  Answer  of  title  to  real  property • 2962 

tp  stay  execution  pending  appeal 9060 

on  demand  for  new  trial  on  appeal 3069 

to  stay  proceedings  pending  appeal  from  final  order  for  sale 
of  strays 8106 

VnincorpoMiteil  Aeaooflatloiis* 

Sec  "  Associations." 

Ciklted  States. 

detention  and  custody  of  prisoners  under  federal  process..  133,  134 
prisoners  confined  by  mandate  of  federal  courts  not  entitled  to 

habeas  corpus,  etc 2016,  2032,  1^)34 

certified  copies  of  records  of  courts  admissible  in  evidence 948 

certified^  copies  of  documents  on  file  in  departments  admiseible 

in   evidence 944 

certificate  of  director  of  census  to  population  is  admissible  in 

evidence 944 

certified  record  of  weather  bureau  observations  is  admissible  In 

evidence 944 

records  or  certified  copies  of  transfers  of  vessels  admissible  In 

evidence 946 

officers  exempt  from  jury  service 1081,  1127 

proof  of   exemption 1082,  1128 

array  and  navy  of,  exempt  from  jury  service  in  Kings  county. .   1127 

"^roof  of  exemption , 1128 

military  pay,  arms,  pensions,  etc.,  exempt  from  execution 1^^ 

property  taken  under  statute  of,  not  to  be  replevied 1690,  2019 
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United  States  —  Contlnved. 

writ  of  assessment  of  damages  may  issue  on  behalf  of 21!^ 

debt  of,  not  affected  by  insolvent  debtor's  discharge 21*4 

debtor  to,  not  to  be  discharged  from  imprisonment  on  execution.  221* 
payment  of  debts  of  decedent  entitled  to  preference 271^ 

Cnknoinni  Parti  en. 

publication  of  summons  against   ^ 

now  described  in  summons 431 

may  be  brought  in,  in  court  of  claims^ 2^1 

presumption  of  death   of  unknown  heirs  when  money  i>ald  into 

court ;  •  • : ^1 

in  partition;  service  of  summons  by  publication    ir»4T 

must  he  mentioned  in  complaint   l£»jp 

collection    of    co«?ts    against    K£^' 

protection    of   rights    of    1}"^ 

investment   of   shares   of    l^'t 

distribution  of  shares   of    ^ l"**! 

compensation  to  equalize,  not  awarded  against !'•.< 

judgment  against,  by  fictitious  name,  not  a  lien tlS»l 

amendment     1251 

Joinder  of,  in  ejectment  for  property  escheated  or  forfeited  for 

treason 15^? 

effect  of  judgment   against 1*8 

in  surrogate's   court ;   citation   to 2^•l^ 

service  of   citation 2523-2^^) 

legacy  or  distributive  share  to  be  paid  into  state  treasury.  2747 

trial  of  claim  to  share .^ .^ 2747 

designation  of  unknown  defendants  in  justice's  court 2fW 

senrice  of  precept  for  sale  of  animals  found  strayinflf 3Q6S 

Unoccupied  I^anda. 

proof  of  title  in  actions  for  recovery  of,  injury  to,  etc........     S60 

Cae  and  Occvpatlon. 

guardians  and  trustees  for  infants  holding  over,  liable  for 16S4 

life  tenant  holding  over  liable  for 1654 

action  by  joint  tenant,  etc.,  against  co-tenant • leeB 

Uflnrpatlon. 

action  to  try  title  of  alleged  usurper,  sec  "  Qtro  Wamakto." 

Usury. 

when  cause  of  action  for,  Is  assignable JSSl 

Utlca. 

preparation  of  jury  list  In • ••- 1041 

Utlca,  Recorder'ii  Court  of. 

is  a  court  of  record • 2 

civil  jurisdiction •-•  31*5 

pending  actions  transferred  to  supreme  court 31!»T 

papers  and  records  transferred  to  county  clerk Sift* 

power  of  supreme  court  in  actions  transferred. 31ft' 

removal  of  action  to  county  court  for  disability  of  judge 33*^ 

-  subnotna  may  be  served  anywhere  within  state SX>\ 

^  application   of   provisions   of   code ;;•;•, ^ ^j; 

section  3301  relating  tc  clerk's  fees  not  appltcable S902 

V. 

Vartauee. 

when  material •......•.,  ^ 

proof   of  preiudice   necessary ■» .  • .  S» 

amendment  discretionary fSS9,  54* 

distinguished    from   failure  of  proof.  ..... .^ JH1 

between   summons  and   comnlaint.    materiality T21 

immaterial,  to  be  disregarded  in  justice's  court 2949 
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Vendor  and  Pnrchasevy 

See  "  Specific  Performance." 
Interest  in  executory  contract  may  be  readied  by  judgment  cred- 
itor's   action    1874,  1875 

action  to  compel  conveyance  by  infant  or  incompetent 2345 

executor,  etc.,   may   maintain   action   to  compel   conveyance  of 

property  contracted  to  be  sold  by  decedent 2346 

judgment   in   action   against   infant   or   incompetent    to   compel 

conveyance 2347 

unpaid  monejrs  deemed  a»eta  in  hands  of  executors,  etc 2712 

sale  of  contract  for  land  to  pay  decedent's  debts 2779-2788 

Venue. 

place  of  trial,  see  *'  Trial/'  II. 

Ferdiet* 

ma/  be  received  on  Sunday • • € 

detects  cured  by  judgment  on 721 

entry  of  judgment  on  death  of  party  after. 768 

in  action  for  wrong,  no  abatement  after 764 

void,  if  rendered  after  party's  death 766 

motion  to  set  aside 909,  1000,  1186 

failure  of  jury  to  agree 118i 

jury  to  assess  damages  in  action  for  money 1183 

Jury  to  find  single  damages  and  court  to  increase,  when  double, 

etc.,   damages  ^ven  by  statute 1184 

rendition  of,  subject  to  opinion  of  court 1185 

general  and  special,  defined 1186 

when  general  or  special  verdict  to  be  rendered 1187 

appeal  from  judgment  where  general  or  special,  rendered 1187 

special  finding  controls  general  verdict 1188 

entry  of  verdi<^t  on  clerk's  minutes 1189 

entry  of   judgment   on 1189 

no  civil  or  criminal  liability  for  verdict ^^§S 

motion  for  judgment  on  special Ifido 

on  verdict  subject  to  opinion  of  court 1234 

interest  from  time  of  rendition  to  be  included  iii  judgment 1286 

to  be  inserted  in  judgment-roll 1237 

in  ejectment  for  non-payment  of  rent  to  state  arrears 1609 

to  state  nature  of  plaintiff's  estate 1619 

when  plaintifTs  title^  expires  before  trial 1620 

in  action  to  determine  claim  to  real  property,  when  defendant 

claims  in  remainder 1648 

in  replevin,  to  state  damages  recoverable *. 1726 

to  state  value  of  property  not  held  by  successful  party. .  1726 

need  not  «tate  value  in  certain  cases 1727 

may  award  distinct  chattels  to  different  parties 1728 

in  justice's  court .^ 1726,  2931 

rendition  of,  on  alternative  mandamus...,  ' 2063 

in   justice's   court    3007 

part  may  be  remitted  in  justice's  court.      « . .  •  3016 

remitting  portion  of,  in  city  court  of  New  York 8176 

Verillcatlon. 

term  "  affidavit "  includes  verified  pleading 3843 

dilatory  defences  must  be  verified 613 

when   required   to  pleading 628 

omission  where  party  privileged  from  testifying 523 

allegations  deemed  made  on  knowledge  unless  otherwise  stated. .  524 
dental  of  knowledge,  etc.,  deemed  Allegation  that  person  verify- 

ing  has  none 624 

how^  and  by   whom  made 626 

Earties  united  in  interest , 62S 

y  domestic  corporation , 625 

by  state  or  -"ublic  officer 626 

by  agent  or  attorney 525 

in  action  on  written   instrument ..,,.....  525 

parties  not   within  county   , 525 

oy  foreign  corporation.  .'   
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Veriflea.ti4  n  —  Oonttmned* 

form  of  affidavit •••• «••••••••••• B| 

of  counterdaim  in  answer  only. •••••••••••••••••••• ••-  ^ 

remedy  for  defect  or  abtenoe  of ••••••••••• •••••.  » 

of  answers  to  charge  of  fraud... ■ ••••••.•••.•  S^ 

of  petition  for  leave  to  sue  as  poor  peraoa...* ••..•••  •••••••.«  w 

of  copy  of  account  sued  on ••••••••.••••••••   Bl 

of  statement  for  confekslon  of  judgment • •••.•  t^ 

answer  in  action  for  divorce  need  not  be  verified !•>* 

complaint  to  charge  joint  ddbtors  not  personally  summoned  most 

be  verified 1986 

writ  of  mandamus  and  return  not  required  to  be  verified 2^' 

when  return  to  alternative  prohibition  must  be  verified 91^ 

of  petition  by  insolvent  debtor  for  discharge  from  debts 2151 

by  insolvent    debtor   for   exemption   from  arrest   or  di^ 

charge  from  imprisonment    • ••«... S19 

for    appointment    of    trustee    of    property    of    crimlnsl 

prisoner.    . SS2! 

In  summary  proceedings  to  dispossess 22^ 

for  appointment  of  committee  for  incompetent  person...  2£^ 

for  sale  of  real  property  of  infant  or  incompetent S®' 

for  change  of   name 2412 

and  schedule  in  voluntary  proceeding  to  dissolve  corpora- 
tion.  .. 3*2 

and  answer,  in  condemnation  proceedings 33Gi 

for  sale  of  corporate  real  property V^ 

by  whom  jaleadings  may  be  verified  in  surrogate's  court ^^ 

form   of,   in   siirroRate's   court    X«34 

of  acoDunt  of  executors  or  administrators '...'.*......  27'i 

plaintiff  to   prove  his  case   in  justice's  court,  except  where  a 

verified  complaint  is  served 2Kfl 

verification  of  complaint  in  Justice's  court '--* 

verification  of  answer  in  justice's  court 1333 

N.  Y.  city  court  has  no  admiralty  or  maritira/:  jurisdiction SIT 

jurisdiction  of  N.  Y.  city  court  over  actions  for  assaults,  etc,  on.    31* 

over  actions  for  services  on 3K 

order  of  arrest  in  marine  causes  in  N.  Y.  city  court SI^T 

See  "  City  Court  of  New  York;  "  '*  Marine  Causes." 
captain,  etc.,  of  vessel  exempt  from  jury  service...    1030,  1081.  1«% 
record  or  certified  copy  of  bill  of  sale,  etc.,  admissible  in  cvi-      . 

dence {Ma 

attachment  of  goods  aboard  ship .'. . ^ 

connivance  to  prevent  attachment  of  go^ds  aboard 633 

L  Attachment  op  vessels. 

proceedings  on  claim  to  domestic  vessel ^ 

appraisal 661 

undertaking  for  release  .  .  .  : * ^ 

order  discharging  vessel   tJw 

aciion  by  sheriflf  on  undertaking ^"^ 

by  defendant  on  undertaking Jj 

defcrccs  in  actions  on  undertaking W^ 

appra»sal   of  foreij^n   vessel t^' 

notice  of  appraisal  of  foreign  vessel ^\ 

undertaking  by  plaintifT  on  attachment  of  foreign  vessel ^ 

discharge  of  foreign  vessel    ^ 

^^  of  foroign  vessel  on  claim  of  title '.*.*. 2 

^^  sale  by   sheriff    671-<^ 

provisions  for  discharge  apply  to  vessel *.*.* ^• 

undertaking  by  junior  creditor  to  prevent  release  of  forei^ 

vessel 7'M 

subsequent  attachment  of  foreign  vessel \ ,!.'..'......    '^- 

II    Enforcement  of  lifn-s. 

to  be  as  i  rescrihed  by  code •*^^' 

application   for  warrant    .'....'.*.*.*!,''.'.'.'..  3^- 

undertaking    acconinanyinj?  application '.'...'.....  ^ 

issuance  of  warrant   ,[] *.*.*.*...*..•  ^ 
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V««sel»  —  Comttmned* 

II.  Enforcxment  op  liens  —  Contittiied. 

execution  of  warrant. ••••'•.•••  8429 

service  of  order  to  show  cause 8428 

order  to  show  cause  why  vessel  should  not  be  sold.  .........  8423 

publication  of  notice  of  application 8424 

nearing  on  return  of  order  to  show  cause 8424 

order  to  sell ^».,  8486 

advertisements  for   claims   on  proceeds 8428 

distribution  of  proceeds 8428 

claim  under  lien  for  which  no  warrant  has  issued 8429 

contested  claims  to  proceeds. 3480 

trial  of  issues  on  contested  claims 8431 

appeal  from  determination  of  contested  claim 8481' 

distribution  of  proceeds   OtfCI 

payment  of  uncontested  claims 3483 

distribution   of  surplus    8435 

application  for  discharire  of  warrant '*  8405 

undertaking  accompanying  application  for  discharge  of  war- 
rant  8486 

discharge  of  warrant ••;.  8437 

action  on  undertaking  on  discharge  of  warrant 3438 

costs  and  fees t.«...  3439 

sheriff  must  return  warrant 8440 

discharge  of  Hen  on  nndeftaldng • • 8441 

Veterinary  Svrseonii. 

exempt  from  jury  service  ••• • 1080»  1081»  1127 

proof  of  exemption. • 1082,  1128 


Texatloua  Lltlffattoii, 

when  a  misdemeanor.  •   •••• • •••••• •••.  1900 

action   for  damiges  for • •••••••.••.••••...••.  1900 

treble  and  increased  damages  for ...• 1901 

Vieir. 

by  court  or  jury  in  action  for  waste « 1660 

sheriff's  fees  on • 8807 

by  commissioners  in  condemnation. »....• 8370 


Villa 

action  by  state  to  recover  public  funds,  see  "Municipal  Cor- 

poKATiONs; "  "  State." 

order  of  arrest  in  action  for  funds,  etc..  of 549 

attachment  in  action  to  recover  funds  of 687 

proof  of  ordinances,  by-laws,  etc 941 

action  for  cutting  trees,  etc.,  on  lands  of 1667,  1668 

excepted  from  judicial  supervision 1804 

not  subject  to  action  to  dissolve  corporation , ^§^ 

by  state  to  annul  corporation   1804 

taxpayer's  action  to  prevent  illegal  acts,  etc , 1925 

overseer  of  poor  may  sui;  upon  cause  of  action  arising  before 

his  term,.    1926,  1928 

action  against   overseers  of  poor  on   cause  arising  before  their 

term 1927,  1928 

action  by  state  for  public  funds  excepted  from  jurisdiction  of 

justice's  court 29B8 

commissioners  of  streets  to  seize  straying  animals 3084 

costs  when  action  brought  \y  state  for  benefit  of  village 3248 

proceedings  to  acquire  lands  excepted  from   repealing  clause  of 

condemnation    law 3388 

'execution  against  wages  of  employees 1391 
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no  a(>peal  to  court  of  appeals  trom  judgment  of  aiHrmaxacc  in 
action  to  recover ^ 

earnings  within  sixty  days  cannot  be  reached  by  judgment  cred- 
itor's action .^ ISTJ 

judgment  for,  enforceable  against  wages,  trust  income,  etc ....  T3&i 

Walla. 

action  for  damages  for  encroaching  wall  to  be  brought  within 

two  years 1-^ 

ejectment  for  encroaching  wall  to  be  brought  within  one  year. .  l*e» 

satisfaction  of  damages  for  encroachment  transfers  title 1499 

easement   for  encroaching  wall   created  by  lapse  of  tw^o   years 

without  action 1496 

disability  of  aliens  during,  excepted  from  statute  of  limitations.     46i 

Waate. 

damages  on  vacating  injunction  against  ejectment  or  dower»  in- 
clude    CX7 

issues  of  fact  in  action  for*  are  triable  by  jury 

action  for,  tHable  in  county^  where  property  situated 

order  restraining  waste  during  period  ot  redempticMi  from  sale 

on  execution 1443 

of  property  sold  on  execution;  motion  to  ounish  for  contempt.  1442 

commitment  for  contempt  1444 

discharge  on  undertaking 144^ 

prevention  of,  by  defendant  pending  action  affecting  real  {prop- 
erty    Ift^t 

against  whom  action  for,  lies /  '  * : ^^^ 

heir,  devisee  or  grantor  of  reversion  may  maintain 1658 

may  be  maintained  by  or  against  infant  in  hu  own  name 1<^ 

ward  may  maintain  action  for.  against  guardian.. 1«?P 

action  for,  by  grrantee  of  realty  sold  under  execution IfKVI 

judgment  for  treble  damages 1^S» 

forfeiture  of  life  estate  or  unexpired  term  for  malicious IfiSi 

against  co-tenant ItTtfi 

partition  of  property  in  action  against  co-tenant ltr»i 

interlocutory  judgment  for  partition 1*^7 

partition:  reference,  etc.,  to  ascertain  ri«rhts  and  interests ISST 

necessary  parties  to  be  brought  in 1^ 

deduction  of  damages  from  defendant's  share i<r.<> 

view  by  court  or  jury 1635 

Wayne   County. 

allowance  to  grand  and  trial  jurors 3314 

Weather. 

certified  record  of  weather  bureau  observations  is  admissible  in 

evidence *- ?^W 

evidence    of   weather  conditio.is IM»!i 

Weatcheater    Coonty* 

notes  of  issue  and  notices  of  trial  in Jffi 

calendars  in ; 977 

compensation  of  court  crier •  • 91 

fees  of  constables  and  dcnuty  sheriffs  for  attending  court 331. 

allowance  to  grand  and  trial  jurors 3314 

Widow. 

dower  rights,  see  *•  Doweh." 

right  to   letters  of  adiuinistration 2(W» 

distributive  share ;  V  ; * '  V 275.* 

exemption  for,  from  nropertv  of  deceased  husband 2T13 
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I.  Ix  omifBiio. 

testamentary  guardians,  tee  **  Guaiszans.'* 

trustees,  see  **  Teusteks." 
letters  testamentary  en,  see  '*  Lettehs  Testamektaky  .*• 
administration  with  the  will  annexed,  see  "  Lzttsu  or  A»* 

MINISTRATION." 

term  defined   in   surrogate's  practice 2514, 

••intestate"  defined- 2514 

testamentarY    disposition   of   personalty    governed   by  law   of 

residence 2694 

of  realty  governed  by  law  of  state 26^ 

action  by  child  born  after  will  or  by  witness  to  will  to  recover 

share  of  property.   1868 

to  determine  validity  of  will  of  real  property 1866 

construction  may  be  determined  by  judgment  in  action  to  es- 
tablish  1862 

preference  of   actions  relating  to 791 

validity  and  construction  of  provisions  may  be  put  in  issue  on 

probate 2624 

appointment  of  receiver  as  successor  to  sole  executor  pending 

action  to  construe 1869 

exercise  of  power  of  sale  by  executors  qualifying  is  valid. ...  ?fi''* 

provisions  'to  be  executed  by  administrator  c.  t.  a. 2613 

debt  not  discharged  by  naming  debtor  as  executor 2714 

discharge  or  bequest  of   demand   against   executor  not  valid 

a^inst  creditors ^ 2714 

additional  allowance  to  plaintiff  in  action  to  procure  adjudi- 
cation upon 3252,  T'^-  ♦^ 

computation. « 8262 

purchaser    from    heir    protected    unless    will    probated    within 

four    years    2C88 

action  against  purchaser  from  heir  when  devisee  in  unproved 

will   is    under   disability    2628 

property  of  infant  or  incompetent  not  to  be  sold  contrary  to 

provisions    of 2S57 

copy  of  will  of  non-resident  to  be  transmitted  to  secretary  of 

state 2503 

removal,  for  probate  in  foreign  country    2620,  2635 

JX.  Actions  to  establish. 

"next  of  kin"   defined 1870 

provisions  apply  to  will  made  before  enactment 1867 

when   cause  of  action  accrues* 382 

limitation  of  action. 382 

when   action   may  be   brought 1861 

action  to  establish  lost  will 1861 

judgment  that  will  be  established 1862 

construction  of  will   established  by  judgment 1862 

judgment  to  direct  transmission  of  copy  to  surrogate  and  is- 
suance of  letters 1863 

surrogate  to  record  will  and  issue  letters 1864 

evidence  required  to  establish  lost  or  destroyed  will 186.') 

appointment  of  receiver  as  successor  to  sole  executor  pending 

action •••• 1869 

III.   PaOEATZ. 

1.  Jurisdiction,  etc. 

jurisdiction  of  surrogate.  .   • 2472 

exclusive   jurisdiction    of    surrogate's   court   to   admit    to 

probate ;.  2476 

validity    and    construction   of    provisions   may  be   put   in 

issue 2624 

what  wills  may  be  nrovrd 261 1 

who    may    pronourul    will 1^^14 

change  of  residence  »''•'*   * ">   affect  validity •••••    ...  2611 
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Wllla  —  eomil»«c4L 

IIL  Piu>BATX  —  Contlntiei. 

2.  Citation, 

to  whom  citation  iiiue. .••••••••••••••••••••••••••••••  V 

contents  of  citation.  •  • ••••••••  •  •• 9S" 

citation  on  probate  of  nuncupative  will. •••• ^ 

when  public  administrator  to  be  cited.  ..•••.  .• ^ 

when  attorney-general  to   be  cited 318 

persona  not  cited  may  appear....' •...•.••• SB^ 

notice  of  contest  to  be  given  to  beneficiaries SK 

S.  Pro9f  of  execution, 

cannot  be  referred. • ••Stf 

clerk  of  surrogate's  court  may  take  examination  of  «it- 

nesses  in  uncontested  probate • 381 

beneficial  interest  does  not  excuse  witness  from  CcstifTiog 

as  to  execution.  .  .  • • •■• Stt 

competency  and  admissibility  of  testimony  of  physician..   aK 

of  attorney  who  is  subscribing  witness. ^ 

two  subscribing  witnesses  may  be  examined. 3C^ 

examination  of  witnesses 90^ 

surrogate  may  order  testimony  of  infirm  subscribing  wit- 
ness to  be  taken  before  surrogate  of  another  coooty..  2S* 
nuncupative  will  to  be  proved  by  at  least  two  witnesses.  21? 
notice  by  contestant  requiring  examination  of  witnesses..  3S* 
absent  and  incapacitated  witnesses  to  be  accounted  for...  30 

deposition  of  infirm  witness  to  be  taken. % SB? 

proof  of  handwriting  of  testator  and  deceased  witne^es..  263 
commission  to  take  testimony  of  absent  subscribing  wit' 

ness.  .  .  .   ., SO* 

proof  of  lost  or  destroyed  will ST 

not  allowed  unless  surrogate  satisfied  of  genuineness 26 

surrogate  may  require  additional  proofs SES 

when  will  sufficiently  proved d8S 

4i  Jwry  trial  in  New  York  county. 

transfer   of  proceedings    to    supreme   court    for    trial  by     , 

jury gi 

▼erdirt  of  jury  reviewable  only  by  motion  for  new  trial.  25« 

grounds   for  new   trial ^ 

appeal  to  appellate  division 3^ 

appeal  to  be  heard  on  case  containing  evidence ^, 

when  verdict  final  and  conclusive •.. ^l 

verdict  to  be  certified  to  surrogate's  court 2M; 

costs.  , Sv 

5.  Decree;  costs. 

decree    admitting    to    state   whether    contested    or    uncon- 
tested     2^ 

decision  and   decree  of  surrogate '^;. 

how    far    conclusive •-• 2« 

certificate  of  probate   to  be  annexed  to  will 3P 

tidmissible  in   evidence  after  probate ^ 

probated  wiUs  of  real  property  may  be  recorded  as  deeds.  2© 

will  to   be   returned   after    orobate 26S 

removal,  for  pfobate  in   foreign  country 283>.  ^ 

when  letters  testamentary  to  issue *^ 

decree  admittinj?,  must  revoke  letters  previously   frranted.  21^ 
provisions   do   not  vary   decree   for  probate   made    bsfort 

enactment ^ 

suspension  of,  by  appeal   from  decree  admitting .• 

powers   of  executors  pending  appeal   from  decree  admit- 

ting  to   probate    ^ 

•  jury  trial  on  reversal  on  aopeal   " 
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INDEX, 

rill«  —  Continued. 

III.   Probate — Contlntied. 

6.  Decree;  cojf<  —  Continued. 

stenographer's    minutes    for    contestant   may   be   pharged 

upon    estate    f > •••  2568 

unsuccessful  contestant   not  entitled  to  costs  out  of  €■• 
tate   2658 

IV.  Revocation  of  probate. 

cannot  be  referred    •••... 2646 

to  be  noted  in  margin  of  record 2400 

decree  revoking,    must   also   revoke   letters 2684 

not  stayed  by  appeal 2583 

Action  to  determine  validity  of  probate. 

who   may    sue    2653a 

to   be  brought  in   supreme  court  in  county  where -will 

probated    2e53a 

must  be  brought  within  two  years.' 2653a 

necessary    parties 2653a 

surrogate  to  transmit  papers  t^  supreme  court 2653a 

issue  confined   to   validity   of   will 2653a 

triable    by    jury 2653a 

testimony    of   deceased,    etc,    witnesses   on    probate    ad- 
missible       2653a 

order    of    proof     2653a 

decree    admitting    to    probate    prima    facie    evidence    of 

validity   2653a 

judgment   sustaining   will   to  enjoin  other  actions.....  2653a 
judgment  to  be  certified  to  surrogate's  court ••..••••..  2653a 

V.  Foreign   wills. 

what  law  governs   testamentary  disposition   of  property. . . .  26^4 

recording  exempliiied  copy  of 2605 

will   proved  in  other  states  or  countries 2703 

authentication    of,    for    record 2704 

probate   of   foreign   wills  in   this  state..... ,..  2705 

VI.   RfiCOltDs;    ADMISSIBILITY    AS    KVlDifiNCB. 

of  real  property  may  be  recorded  as  deeds  after  probate....  2633 
executor,  etc.,  must  cause  will  of  real  property  to  be  recorded 

in    each    county    where    realty    sit\iated 2633 

to   be   indexed    when    recorded    as   deed 2634 

fees  of  clerk  or  register  for  recording  as  deeds 20.34 

recording  wills  proved  elsewhere  within  state 26.'U) 

acknowledgment  of  will  does  not  render  it  admissible  in  evi- 
dence    937 

admissible   in   evidence   after    probate 262!) 

admissibility  in  evidence  of  record  of  wills  proved  prior  to 

1785  •. *..  2631 

admissibility   in   evidence   of   records   of   wills   proved   more 

than   thirty  years 2632 


^ 


Wltnettea. 


I.  Attbndancb;    examtnatton;    privilege.       See,    also    ••  Sw»- 


POENA." 


power  to  administer  oaths 7 

examination   to  ascertain   capacity  to   take  oath 850 
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rtn>BX. 

witnesses  —  Continued. 

I.  Attendance;   Examination;  Privilege  —  ContlAaed. 

may  be  subpoenaed  to  attend  before  referee ••.....  KC* 

power  of  referee  to  compel  attendance  by  attaciunent li:l? 

habeas  corpus  to  bring  up  prisoner  to  testify,    see   *'  Habeai 

COEPUS.**^ 

requiring    attendance    before   arbitrators J^ 

production  of  books  can  be  compelled  only  by  order  or  si^       ^  J 

poena  duces  tecum -v"  | 

surrogate  may  take  testimony  of  infirm  witness  out  of  court..  2^^- 
surrogate  may  order  testimony  of  infirm  subscribing  -witness 

to  be  taken  before  surrogate  of  another  county X4 

order  of  reference  by  surrogate  to  take  testimony    of   ixi^rta 

witness   in   another    county. . : 25-' 

attendance   and   examination  before  sherifTs   jury v^ 

must  answer,  though  answer  admits  civil  liability •>■■. 

cannot    refuse    to    answer    incriminating    question    in    actioa 

against   corporation    for   usurping  franchise 1PE2 

answer  not  excused  in  supplementary  proceeding  as  tending 

to  convict    of    fraud ^ Si* 

privileged  communications  between  husband  and  irife ^ 

confessions   to   clergymen • ^* 

to  attorneys  and  their  employees SI 

professional   information  by  physicians  and   nurses ^- 

pliysician  may  testify  when  validity  of  will  in  questic'tt.    ^ 

physician   attending  iniured  party  in  hospital N 

attorney  who  witnessed  will  may  testify ,  . .  . .    •''■ 

waiver  of   privilege    v^ 

testimony  of  hospital  physician  to  be  taken  by  deposition!"!"    <^ 

order  for  suhpuena  for  hospital  physician ^-v 

service  of  subpoena  on  hospital  physician.... ••.!!!!    5' 

n.  Competency;  credibility. 

not   excluded    for   interest S^ 

beneficial  interest  in  will  does  not  disqualify  testimony  as  to 

execution 2r*4 

parties  not  excluded iS» 

husband  or  wife  of  party  not  excluded S^ 

testimony  at  former  trial  of  party  or  witness  since   deceased 

admissible SS 

since  insane  admissible. gi' 

on  probate  of  witness  since  deceased,   etc,  admissible 

on  application  to  revoke  probate ^' 

on  probate  of  witnessi,  admissible  in  action  to    revoke 

probate 2£^ 

party  cannot  testify  to  personal   transaction  with   decedent! ! !    •""* 
in  proceeding  for  delivery  of  property  of  decedent.....  CT" 

competency  of  husband  or  wife  in  action  for  divorce 'l.  '<^ 

of  plaintiff's  wife  in  action  for  criminal  conversation!!    ^"^ 

not  excluded   for  conviction   for  crime "    «^ 

conviction  for  crime  mav  he  used  to  impeach  credibility.!!!!    'i- 

admission  by  member  of  corporation ! ! ! ! .    SS 

testimony   of   party   adduced   for  adverse   party   may    be* re 

butted J.?* 

testimony  of  surveyor  and  proof  of  standard  of  measurement  >4'- 

ni.    DeLINOI'KNT    and     kKCl'iANT     WITNESSES. 

refusal   to  he  sworn   or  to   answer   is  contempt •* 

to   attend    and    testify,    a   contempt !!!!!  1^ 

preventing    attendance    of,    a   contempt !!!!!!  -• 

comniitnitnt  for  refusal  to  be  examined  or  to  answer!!!!!  ^*•* 
punishment    of    recalcitrant    witness    on    deposition     for    use 

without    the    state pt.* 

power  of   referee   to   punish    for   contempt * " . "  l!«l!!i 

warrant    of    N.    V.    city   court   to   apprehend   witness   may   be 

executed    in    adjoining    counties • 333 

Mio  .... 


INDBX. 

Vttaessea  —  Continued. 

ZV.  Pkivzlbgb  fkom  absest.  « 

when  privilege  exists 

discbarc?  from  arrest  in  violation  of  privile|fe 861 

what  judges  may  discbarge  witnesses  unlawtuUy  arrested....  862 

arrest  in  violation  of  privilege  is  void 863 

is  a   contempt 863 

damages  for  unlawful  arrest  863 

liability  of  sheriff  for  unlawful  arrest 864 

V.  Fits. 

generally 3318 

on  deposition  to  be  used  in  another  state 331U 

in  justice's  court. 3327 

party  testifying  not  entitled  to  witness  fees 3288 

attorney  testifying  for  client  not  entitled  to  witness  fees. . . .  3288 

in  surrogate's  court  same  as  in  supreme  court 2S66 

payment  of  fees  for  attendance  before  sheriff's  jury 109 

not  to  be  taxed  in  court  of  claims. • • 274 

VI.  Im  justices*  courts. 

when  subpoena  may  issue 2969 

attachment  against  defaulting  witness. 2971 

adjournment  on  issuing  attachment  for  witnesa 2967,  2968 

execution  of  attachment 2972 

in  adjoining  county ...••• 2973 

who  liable  for  fees  on  attachment 2972 

fine  for  refusal  to  attend  or  testify 2974 

imposition  of  fine • 2975 

minute  of  conviction  of  delinquent  witnesa. 2976 

exec\xtion  for  fine 2977 

application  of  fines 2978 

delinquent  witness  liable  in  damages 2979 

oath 3000 

commitment  for  refusal  to  be  sworn 3001 

contents  of  warrant  of  commitment 8002 

imprisonment  of  recusant  witness 3002 

determination  of  competency 3(¥>5 

fees.  .  .    8327 


not  to  be  arreted*  except,  etc 533 

exempt  from  arrest  in  justice's  court 2894 

have  same  exemption  from  execution  as  householder 1392 

when  execution  against  person  may  issue 1488 

special  damages  need  not  be  alleged  or  proved  when  unchastity 

imputed 1906 

damages  for  slander  are  separate  property  of  married  wopan . .  1906 

enforcement  of  judgment  for  wages  in  N.  Y.  city  court.  /. 8167 

in  Brooklyn  justice's  court 3131 

in  New  York  municipal   courts 3221 

eetta  in  action  for  wages  in  New  York  municipal  court 8222 

in  Brooklyn  justice's  court 3131 

WHts. 

See   "CnriosARi;  *'   "Habeas   Cobpus;**   " MAirDAMnt: " 
"  Prohibition." 

must  be  in  name  of  people •• 29 

in  £nglish  language    22 

tested  in  name  of  judge 23 

when  returnable 2S 

Bust  be  filed  with  return  thereto 28 

subscribed  or  indorsed  w'ith  name  of  officer  or  attorney.  24 

▼•id  for  lack  of  seal  or  error  in  teste,  unless,  etc •  9i 
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INDEX. 

Writk  -^  Contlnve^l* 

not  avoided  by  failure  or  adjournment  of  oonrt* ••••••. 

•tate  writs  enumerated • ^ 

to  be  under  seal  of  court ^ 

at  instance  of  people  on  application  of  attorney-general  or 

district  attorney ttl 

allowance  on   application   of  attorney-general   or  district 

attorney  to  be  indorsed !• 

when  issued  on  application  of  individual*  must  state  re- 
lator  vm 

parties  may  appear  by  attorney 1* 

return  to  be  under  hand  of  defendant OK 

attorney  of  relator  deemed  attorney  for  ]>eople !• 

allowance  to  be  indorsed  and  signed V^ 

final  determination  under,  is  by  final  order 1*^ 

amendment  of ^^ 

motions  and  intermediate  orders  on 1^ 

when  to  be  made  returnable 19S^ 

to  be  served  in  same  manner  as  summons ^ 

non-payment  of  costs  awarded  by  final  order  panidiaUe    ^ 

as  contempt 2d  > 

ad  quod  damnum  to  be  known  as  writ  of  assessment  of  da^    ^ 

ages.   T, im,^ 

certiorari  may  be  known  as  writ  of  review ^ 

writs  abolished,  ne  exfot  ^ 

injunction ^ 

error  in  civil  actions 1^ 

Jcire  facias IJJ 

Sua  warranto.  • •...•..• ^^ 
ischarge ...' £* 

consultation.  •  ,  •  .• •• W 

Wyominar  County. 

allowance  to  grand  and  trial  jurors • S^ 

Y. 

Tonkers,  City  Court  of. 

is  a  court  of  record ..•• ••••• ' 

jurisdiction  of  summary  proceedings  to  dispossess ^ 

in   civil  actions    3203. «" 

summons  may  be  served  within  Westchester  county JJj 

application  of  provisions  of  code   g* 

section  8301  relative  to  clerk's  fees  not  apolicable ^ 

aon-resident  may  be  required  to  give  security  for  costs....  SS6ft^ 
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THE  MUNICIPAL  COURT  ACT 

OFTHB 

CITY  OF  NEW  YORK. 

[L.  1902,  Chap.  580,  aa  amended.] 

fkJ^  ACT  In  relation  to  the  municipal  court  of  the  city  of 

New  York,  its  officers  and  marshals. 

The  People  of  the  State  of  yew  York,  represented  in  Senate  and 
A.ss€mf>ly,  do  enact  as  follows: 

ritle         I.  Jurisdiction  and  general  powers.    (H  t''^.) 
II.  Actions;  summons;  parties.    (§|  26-08.) 

III.  ProTisional   remedies.    Action   to    foreclose    a   lien  on   a   chatteL 

(H  55-142.) 
Article      I.  Order  of  arrest.    (U  55-70.) 
II.  Attachment.     (Sf  78-92.) 
in.  Replerln.    (fH  96-131.) 
IV.  Action  to  foreclose  a  lien  on  a  chattel.    (||  137«142.} 

IV.  Pleadings,    (ff  145-147.) 

V.  Proceedings  >Dotween  Joinder  of  issue  and   trial.    (%i  193-226.) 
Artlclo    I.  Adjournments.    Subpoenas.     Attendance    of    witnelsea 
(If  198-200.) 
II.  Commissions  and  depositions,    (ff  205-286.) 
VL  Trial;  trial  Jurors.    <H  230-243.) 
VII.  Judgment  and  execution.    {%%  248-277.) 
Article    I.  Judgments,    m  248-266.) 
II.  Execution,    m  260-277.) 
Tin.  Clerks   and  officers.    ({[{282-806.) 

Article    I.  Clerks  and  officers,    (ff  282-289.) 
II.  Marshals,    (ff  293-306.) 
IX.  Appeals,    (ff  310-.^27.) 
X.  Costs  and  feos.    (ff  330-366.) 
XI.  Definitions;   effect  of  act;    laws  repealed.    (f|  3604611) 

TITUS  I. 

Jurisdiction  and  general  powers. 

1.  Juriidlction. 

2.  No  Jurisdiction  in  certain  cases. 

3.  Bemoral. 

4.  Coiitemit  of  court;   crimlnaL 

5.  Punlshinent. 
0.     In  Tlew  o<  court. 
7.    Preceding  three  Kections  limited. 
K.     ContempUi  punishable  civUlT. 
8a.  In  view  of  court;  how  punished. 
8b.  In  other  case?*,  order  to  show  caase. 
Sc  Return  of  order   to  show  cause;    line  or  imprisonment;  warrant  of 

commitment. 
8<1.  Actual  loi>8  or  Injury;  payment  of  fine. 
8e.  Omisnion    to  perform    duty   in   imwer   of   offender;   fine  or   impriaoiio 

ment  for;  warrant  of  commitment. 
8f.  When   offender   dischHrgcd  from  imprisonment. 
8g.  Mi8conduct;  when  punishable. 
0.    ProcesH;  where  xervlce  may  be  made. 

10.  Justice  to  administer  oaths. 

11.  Board   of  Justices. 

12.  Board  to  make  rules. 

13.  Parts  of  court;  how  held. 

14.  Concurrence  of  majority. 

15.  Artlons  may  be  continued  before  another  Justice. 

16.  I>eath  or  reiuotal  of  Justice  nut  to  impair  proceedings,  et  cetera. 

17.  Court h;  where  held. 

18.  Keals. 

19.  Access  to  court-bonsps. 

20.  Code;  rules  of  supreme  court .  applicable ;  when. 
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MtrNICIPAI>  COURT  ACT. 

I  1.  (Am>d»  lIMMSy  1B06»  1910.]     JurtsdleUoA. 

Except  as  provided  in  the  next  section  the  iiiuni^ipai  coon  ^ 
the  city  of  x\ew  lork  lius  jurisdiction  in  the  foUowinc  ^^ 
actions  and  proceedings: 

1.  An  action  to  recover  damage^  upon  or  for  1>reacli  of  ens- 
tract,  express  or  Implied,  other  than  a  promise  to  marry,  wfe^:* 
the  sum  claimed  does  not  exceed  five  hundred  dollars,  excliKTt 
of  interest  and  costs. 

2.  An  action  upon  a  bond  conditioned  for  the  payment  of  m--*^^ 
where  the  sum  claimed  to  be  due  does  not  exceed  five  hnndprd 
dolhirs.  exchislve  of  interest  and  costs,  the  jud^nnent  t**  l*- 
rendered  for  the  sum  actually  due.  Where  the  sum  secnn^  ^ 
the  bond  is  to  be  paid  in  installments,  an  action  may  be  br»iB^ 
for  eacii  instnllment  as  it  becomes  due. 

3.  An  action  ui)on  a  surety  bond  or  undertaking  taken  in  f-aj 
court  where  the  amount  dnimed  in  the  summons  does  not  exre»* 
the  sum  of  five  hundred  dollars,  exclusive  of  interest  and  cti*"N 

4.  An  action  in  behalf  of  the  people  of  the  state  or  of  the  -— 
of  New  York,  broupht  by  the  direction  of  a  commissioner  of  pcHr 
charities  or  an  overseer  of  the  poor  upon  a  bastardy  or  aband-'e 
ment  bond  in  a  case  where  it  is  prescribed  by  law  that  soch  ai 
action  can  be  maintained. 

5.  An  action  upon  the  bond  of  a  marshal  of  the  city  of  Nev 
York,  as  prescribed  in  this  act. 

6.  An  action  upon  a  judgment  rendered  in  any  court  not  bde; 
a  court  of  record. 

7.  An  action  for  a  tine  or  penalty  not  exceedinif  Btc-  hnndir- 
dollars,   including  an  action  to  recover  a  penalty  ^ven    by  li 
charter  of  the  city  of  New  York  or  any   by-law   or   ordlnan'^ 
thereof  or  by  any  statute  of  the  state. 

8.  An  action  to  recover  damages  for  an  escape  froni  the  y~^ 
liberties  of  any  county  within  the  city  of  New  York,  where  tb* 
sum  claimed  does  not  exceed  five  hundred  dollars  and  costs. 

9.  An  action  to  recover  one  or  more  chattels  with   or  wiihort 
damages  for  the  taking,  withholding  or  detention  thereof.  wh*i* 
the  value  of  the  chattel  or  of  all  the  chattels  as  stated  in  •!: 
affidavit  made  on  the  part  of  tlie  plaintiff  does  not  exce^^d  fiw 
hundred  dollars.  ^ 

10.  An  action  to  foreclose  a  lien  upon  A  chattel  for  a  sum  (d 
money,  in  any  case  where  such  a  lien  exists  at  the  connutntt^ 
ment  of  the  action  and  where  the  amount  of  the  Hen  does  b:^ 
exceed  five  hundred  dollars,  exclusive  of  interest  and  costs, 

11.  An  action  to  enforce  a  mechanic's  lien  on  real  property  is 
which  the  court  i^hall  have  power  to  render  jadxment  for  the  sas 
due,  with  interest  thereon  from  the  date  of  the  filing  of  the  liea, 
costs  of  the  action  and  all  prospective  fees,  and  to  declare  lae 
amount  a  valid  lien  against  the  interest  of  the  defendant  in  i^; 
property  described  in  the  complaint,  at  the  time  of  the  filial 
of  the  lien,  where  the  amount  does  not  exceed  fiTe  hundred  dol- 
lars, exclusive  of  interest  and  costs,  but  said  court  cannot  render 
judgment  for  the  foreclosure  and  sale  of  the  property. 

12.  A  summary  proceeding  under  title  two  of  chapter  seventepi 
of  the  code  of  civil  procedure  to  recover  possession  of  real  prop- 
erty which,  or  a  portion  of  which,  is  situated  within  the  dis- 
trict wherein  the  application  for  such  recovery  is  made.  Sari 
proceeding  may  be  tried  with  or  without  a  jury,  which  way  be 
demanded  by  any  party  thereto.  The  court  in  either  case  has 
power  upon  application,  to  allow  the  petition  or  answer  to  be 
amended,  at  any  time,  if  snbsLnntinl  justice  will  be  promotf^ 
thereby  and  the  rights  uf  tLe  parties  have  not  been  impairtd  b^y 
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INDEX. 

Will*  —  Continued. 

III.  Probate  —  Confintted. 

6.  Decree;  ro^f< —>  Continued. 

stenogprapher's  minutes  for  contestant  may  be  charged 
upon    estate    v • 2558 

unsuccessful  contestant  not  entitled  to  costs  out  of  es- 
tate    2568 

IV.  Revocation  of  probate. 

cannot  be  referred    • •.•..••...* -2646 

to  be  noted   in  margin  of  record 2409 

decree   revoking,   must  aisp   revoke   letters 2684 

not  stayed  by  appeal 2583 

Action  to  determine  validity  of  probate. 

who    may    sue 2653a 

to  be  brought   in   supreme  court  in  county  where  will 

probated    2e53a 

must  be  brought  within  two  years.' 26o3a 

necessary    parties 20r)3a 

surrogate  to  transmit  papers  to  supreme  court.. 26r>3a 

issue  confined   to   validity  of   will 26r)3a 

triable    by    jury 2653a 

testimony    of   deceased,    etc,    witnesses   on    probate    ad- 
missible      2633a 

order    of    proof     2653a 

decree    admitting    to    probate    prima    facie    evidence    of 

validity   2653a 

judgment   sustaining   will   to   enjoin  other  actions...*.  2653a 
judgment  to  be  certified  to  surrogate's  court.. . ...«.•.  2653a 

V.  Foreign   wills. 

what  law  governs   testamentary  disposition  of  property. . . .  2694 

recording  exemplified  copy  of 2695 

will   proved  in  other  states  or  countries 2703 

authentication    of,    for    record • 2704 

probate   of   foreign   wills  in   this  state 2705 

VL  Records;  admissibiuty  as  KVioyKNCB. 

of  real  property  may  be  recorded  as  deeds  after  probate....  2688 
executor,  etc.,  must  cause  will  of  real  property  to  be  recorded 

in    each    county    where    realty    situated 2633 

to   be    indexed    when    recorded    as   deed 2({34 

fees  of  clerk  or  register  for  recording  as  deeds *H\:\A 

recording  wills   proved  elsewhere  within  state 26.S0 

acknowledgment  of  will  does  not  render  it  admissible  in  evi- 
dence    937 

admissible   in   evidence   after   probate 262!i 

admissibility  in  evidence  of  record  of  wills  proved  prior  to 

1785 2631 

admissibility  in   evidence   of   records   of   wills  proved   more 

than   thirty  years 2632 


I.  Attendance;    examinatton:    prtvtlege.       See,    also    •*  Sttb- 

POENA." 

power  to  administer  oaths 7 

examination   to  ascertain  capacity  to   take   oath 850 
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^  MUNICIPAL  COUET  ACT.  I 


i  4*  Comteoipt  of  oowrti  criatliuil. 

The  said  court  has  power  to  punish  for  a  criminal  conteii|it,i 
person  guilty  of  either  of  the  f(^lowing  acts  and  no  othen: 

1.  Disorderly,  contemptuous  *or  insolent  behavior,  cobob^a 
during  its  sitting,  in  its  immediate  view  and  presente,  m 
directly  tending  to  interrupt  its  proceedings,  or  to  imptir  tb 
respect  due  to  its  authority. 

2.  Breach  of  the  peace,  noise  or  other  disturbance  dired* 
tending  to  interrupt  its  proceedings. 

3.  Wilful  disobedience  to  Its  lawful  mandates. 

4.  Resistance  wilfully  offered  to  its  lawful  mandates. 

6.  Contumacious  and  unlawful  refusal  to  be  sworn  at  a  wt 
ness,  or  after  being  sworn,  to  answer  any  legal  and  propers 
terrogatory. 

6.  Publication  of  a  false  or  grossly  inaccurate  report  of  b 
proceedings.  But  a  court  cannot  punish  as  a  contempt,  the  ps^ 
lication  of  a  true,  full  and  fair  report  of  a  trial,  arsuna^ 
decision  or  other  proceeding  thereon. 

O.  O.  P.,  §  8;  U  1882,  ch.  410.  9  1288;  U  IWl,  ch.  466,  S  138ft. 


i  6.  Pnulahmeut. 

Punishment  for  a  contempt,  specified  in  the  last  sectioOt' BIF 
be  by  fine,  not  exceeding  two  hundred  and  fifty  dollars,  oc  ^ 
imprisonment  not  exceeding  thirty  days,  in  the  jail  of  the  tx^'^ 
where  the  court  is  sitting,  or  both,  in  the  discretion  of  the  eoa*- 
Where  a  person  is  committed  to  jail,  for  the  non-payment  of  s^ 
a  fine,  he  must  be  discharged  at  the  expiration  of  thirty  ^ 
but  where  he  is  also  committed  for  a  definite  time,  the  Uur? 
days  must  be  computed  from  the  expiration  of  the  definite  t^ 

G,  a  p.,  S  d;  U  1882.  ch.  410,  {  1288;  L.  1901,  ch.  466,  f  1360* 


I  6.  In  irleyir  of  covrti  liotv  punished. 

Such  a  contempt,  committed  in  the  immediate  view  and  I** 
ence  of  the  court,  may  be  punished  summarily.  When  n«tJ* 
committed,  the  party  charged  must  be  notified  of  the  aec^ 
tion,  and  have  a  reasonable  time  to  make  a  defence,  and  p 
court  may  issue  a  warrant  directed  generally  to  any  inirs«t 
requiring  him  to  bring  the  offender  before  the  court.  WbeR' 
person  is  committed  for  such  a  contempt,  the  particular  ciic^ 
stance  of  his  offence  must  be  set  forth  in  the  mandate  of  c^ 
mitment. 

C.  0.  p.,  {|  10,  11;  L.  1882,  ch.  410,  §  1288;  L.  1901,  ch.  406,  {  1S« 


i  7.  Preeedluir  three  «ectlon0  limited. 

Punishment  for  a  contempt,  ns  herein  prescribed,  does  not  ^ 
an  indictment  for  the  same  offence;  but  where  a  person  whoW» 
been  so  punished  is  convicted  on  such  an  indictment  the  f^ 
in  sentancing  him,  must  take  into  consideration  tae  preTiv^ 
punishment. 

O.  O.  P.b  I  12. 
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INDBX. 
^^ltae*«e«  —  Contlniaed. 

IV.   PUVZLBOB  PItOM   ABREST.  ' 

when  privilege  exists 

discbarce  from  arrest  in  violation  of  privilege 861 

what  judges  may  discharge  witnesses  unlawfully  arrested....  862 

arrest  in  violation  of  privilege  is  void 863 

is   a   contempt 863 

damages  for  unlawful  arrest  863 

liability  of  sheriff  for  unlawful  arrest 864 

V.  Feis. 

generally.   .   *   8318 

on  deposition  to  be  used  in  another  state 3319 

in  justice's  court 3327 

party  testifying  not  entitled  to  witness  fees 3288 

attorney  testifying  for  client  not  entitled  to  witness  fees. . . .  3288 

in  surrogate's  court  same  as  in  supreme  court 2566 

payment  of  fees  for  attendance  before  sheriff's  jury 109 

not  to  be  taxed  in  court  of  claims • 274 

VI.   Im    JVSTXCS5*    COURTS. 

when  subpoena  may  issue 2969 

attachment  against  defaulting  witness. 2971 

adjournment  on  issuing  attachment  for  witnesa 2867»  2968 

execution  of  attachment 2972 

in  adjoining  county » 2973 

who  liable  for  fees  on  attachment • 2972 

fine  for  refusal  to  attend  or  testify 2974 

imposition  of  fine 2975 

minute  of  conviction  of  delinquent  witness.  • « 2976 

execution  for  fine 2977 

application  of  fines 2978 

delinquent  witness  liable  in  damages. 2979 

oath 3000 

commitment  for  refusal  to  be  sworn 3001 

contents  of  warrant  of  commitment S002 

impriaonment  of  recusant  witness • 3002 

determination  of  competency 3<X).'S 

fees.  .  .   3327 


not  to  be  acr^sted,  except,  etc ' 553 

exempt  from  arrest  in  justice's  court 2894 

have  same  exemption  from  execution  as  householder 1392 

when  execution  against  person  may  issue 1488 

special  damages  need  not  be  alleged  or  proved  when  unchastity 

Imputed 1906 

damages  for  slander  are  separate  property  of  married  wcmian . .  1906 

enforcement  of  judgment  for  wages  in  N.  Y.  city  court. 8167 

in  Brooklyn  justice's  court 3131 

Jn  New  York  municipal   courts 3221 

eettt  in  action  for  wages  in  New  York  municipal  court 3222 

in  Brooklyn  justice's  court..... • 3131 


See   "CsRTioRARi;"   "Habeas   Corpus  ;  **   "  Makdamuss  ** 

"  Prohibition." 

must  be  in  name  of  people S9 

in  £nglish   language 22 

tested  in  name  of  judge 23 

when  returnable 2S 

Butt  be  filed  with  return  thereto 23 

subscribed  or  indorsed  w'ith  name  of  officer  or  attorney.  24 

sot  Tdd  for  lack  of  seal  or  error  in  teste,  unless,  etc 9i 
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MUNICIPAL  COURT  ACT. 

Where  a  person  is  committed  to  jail  for  the'  nonfMLXinent  of  ?ai 
a  fine  he  muHt  )>e  diHcharged  at  the  expiration  of  tfaiitj  ^^^ 
but  where  he  is  also  committed  for  a  definite  time,  the  tki! 
days  must  be  computed  from  the  expiration  of  the  definite  ti3» 
The  particular  circumstnnces  of  the  offense  must  be  set  fortli 
the  mandate  of  commitment. 
Added.    L.    1010.    ch.    530.     In  effect  Jane   20,    1910L 

I  8-b.  [Addedy  ItflO.l    Jn  otlter  eA«e»(  order  to  show  cem 

In  any  other  case  specified  In  section  eig:ht,  the  oonrt  ws- 
upon  beinp  satisfied  by  affidavit  of  the  commission  of  the  nff«* 
and  that  the  riKht  or  remedy  of  a  party  to  an  action  or  spwu 
proceeding  pending  in  the  court  or  before  the  judge  may  ^ 
defeated,  impaired,  impeded  or  prejudiced  thereby,  make  a- 
onier  re<iuiring  the  accused  to  show  cause  before  it  or  him,  at  J 
time  and  place  specified,  why  the  accused  should  not  be  pnaisM 
for  the  alleged  offense.  The  order  to  show  cause  may  be  nu.' 
by  any  judge  authorized  to  grant  an  order  withont  notice  is  » 
action  pending  in  the  court,  and  it  must  be  made  returnable  st  j 
term  or  part  of  the  court  at  which  a  contest<?d  motion  mty  I* 
heard. 
Added,    L.    1010,    oh.    530.     In  effect  Jnne  20,    1010. 


f  S-c.  fAdd^d,    1  HI  O.I      R«tiii*ii    of   order    to    show 
flMe  or  Imprlaonmeiit;  vi'arraat  of    commitment. 

Upon  the  return  of  an  order  to  show  canse  the  qnesti"* 
which  arise  must  be  determined  as  upon  any  other  motion,  aw ' 
the  determination  is  to  the  eflPect  that  the  accused  has  eomnuW 
the  offense  charged,  and  that  it  was  calculated  to,  or  actnall.Ti^ 
defeat,  impair,  impede  or  prejudice  the  rights  or  remedies  of : 
party  to  an  action  or  special  proceeding  brought  In  the  coon  '*^ 
before  the  judge,  the  court  or  judge  must  make  n  final  order:- 
cordingly,  and  directing  that  the  acc\ised  be  punished  .bt  : 
fine  or  iniprisonmont.  or  both,  as  the  nature  of  the  case  require 
A  warrant  of  c(»mmitmcnt  must  issue  accordingly. 
Addotl.    L.    1010.    ch.    530.     In  effect  June  20.    1010. 

S  8-d.  [A^ded,  1910.]     Actual  lo««  or  injary,  payaieat  «< 
fine. 

If  an  actual  loss  or  injury  has  been  produced  to  a  P**^ 
to  an  action  or  special  proceeding,  by  reason  of  the  mis^coD-'J''- 
proved  nguinst  the  offender,  and  the  case  is  not  one  where  it  • 
Kpoiially  prescribed  by  law  that  an  action  may  bo  maintainp'' " 
recover  daniaces  for  the  loss  or  injury,  a  fine,  sufficient  tiy'" 
demnify  the  aggrieved  party,  must  be  imposed  upon  the  offoD-K 
and  collected  and  paid  over  to  the  aggrieved  party,  under  tbf>" 
r(H*tion  of  the  cf»nrt,  not  to  exceed  five  hundred  dollars,  i^ 
payment  and  acceptance  of  such  a  fine  constitute  a  her  tonin' 
turn  by  the  aggrieved  party  to  recover  damages  for  the  l^^"^"' 
injurv.  Where  it  is  not  shown  that  such  an  actual  lr»ss  or  inj^j^ 
has  been  produced,  a  fine  must  be  imposed,  not  exceetlin?  * 
amount  of  the  complainant's  costs  and  expenses,  and  a  s«ni  ^ 
exceeding  two  hundred  and  fifty  dollars  In  addition  thereto,  i» 
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THE  MUNICIPAL  COURT  ACT 

OF  THE 

CITY  OF  NEW  YORK. 

[h.  1902,  Chap.  580,  as  amended.] 

AN  AC^  in  relation  to  the  municipal  oouit  of  tlie  city  of 
New  York,  its  offleera  and  m&rshala. 

The  People  of  the  State  of  Netv  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

Title         I.  JarUdictton  anfl  general  powers,    (ff  1-20.) 
II.  Actions;  summons;  parties,    (ff  26-S3.) 

III.  Provisional    remedies.    Action   to    foreclose    a   Hen  on   a   chatteL 

<||  66-142.) 
Article      I.  Order  of  arrost.    (f{  55-70.) 
II.  Attachment.    (If  78-92.) 

III.  Beplevltt.    an  95-131.) 

IV.  Action  to  foreclose  a  Hen  on  a  chattel.    (||  187-142.) 

IV.  Pleadings.    (»§  146-147.) 

V.  Proceedings  between  Joinder  of  issue  and   trial.    (If  193-226.) 
Article    I.  Adjournments.    Subpoenas.     Attendance    of    wltneasea 
(II  198-200.) 
II.  Commissions  and  depositions.    (If  206-226.) 
VI.  TrUl;  trial  Jurors.    <||  230-243.) 
VII.  Judgment   and  execution.     (S9  248-277.) 
Article    I.  Judgments.    (|§  248-256.) 
II.  Execution,    (^fi  260-277.) 
VIII.  Clerks   and  officers.    (11282-306.) 

Article    I.  Clerks  and  officers.    (H  282-288.) 
II.  Marshals.    (f|  203-306.) 
IX.  Appeala.    (||  310-327.) 
X.  Ck)et8  and  fees.    (9|  330-356.) 
XI.  Definitions;  effect  of  act;    laws  repealed.    (||  SO(HMlL> 

TITLS  Z. 
JTurisdiction  and  general  powenL 

.  1.  Jnrlsdlction. 

2.  No  Jurisdiction  in  certain  cases. 

3.  Remoyal. 

4.  Contemi:t  of  court;  crimlDal. 

5.  Punishment. 
0.  In  Tiew  of  court. 
7.  Preceding  three  Hections  limited. 
K.  Contempts  punlshal)1e  civilly. 
8a.  In  view  of  court;  bow  punished. 
8b.  In  other  cases,  order  to  show  canse. 
8c.  Return  of  order   tu  sliuw   cause;    Hue  or  Imprisonment;  warrant  of 

commitment. 

8d.  Actual  loss  or  lujury;  psyment  of  fine. 

8e.  Omission    to   perform    duty   in   power   of   offender;    fine  or   imprison- 
ment for:  warrant  of  commitment. 

8f.  \¥hen    offender   UiscUurgcd  from  imprisonment, 

8g.  Alisconduct:  when  punishable. 

0.  Process;  where  service  may  be  made. 

10.  Justice  to  administer  oaths. 

11.  Board   of  Justices. 

12.  Board  to  make  rules. 

13.  Parts  of  court;  how  held. 

14.  Concurrence  of  majority. 

15.  Actions  may  be  continut^  before  another  Justice. 

16.  Death  or  removal  of  Justice  nut   to  impair  proceedings,  et  eetenL 

17.  Courts;  where  hold, 

18.  Seals. 

19.  Access  to  conrt-houses. 

20.  Code;  nilea  of  supreme  court  applicable;  when. 
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INBBX. 

Witneaaea  —  ContinveA. 

I.  Attbnoancx;   Examination;  Pkivilegb  —  Coiitinaed. 

may  be  subpoenaed  to  attend  before  referee KH 

power  of  referee  to  compel  attendance  by  attachment 1^1^ 

habeas  corpus  to  bring  up  prisoner  to  testify,   see    **  Habxaji 
Coapus. 

requiring    attendance    before   arbitrators 2Sr 

production  of  books  can  be  compelled  only  by  order  or  sob-       ^ 

poena  duces  tecum J*^ 

surrogate  may  take  testimony  of  infirm  witness  out  of  court. .  2r«& 
surrogate  may  order  testimony  of  infirm  subscribing  witness 

to  be  taken  before  surrogate  of  another  county S*** 

order  of  reference  by  surrogate  to  take  testimony    of  infirm 

witnes-*   in   another   county. .: 25tl 

attendance  and  examination  before  sheriff's  jury 16 

must  answer,  though  answer  admits  civil  liability sT 

cannot    refuse    to  ^  answer    incriminating    question    in    ^rt**?n 

against  corporation    for   usurping  franchise 1^' 

answer  not  excused  in  supplementary  proceedings  as  tending 

to  convict   of    fraud 2l9n 

privileged  communications  between  husband  and  wife 9n 

confessions  to  clergymen v- 

to  attorneys  and  their  employees SS5 

professional  information  by  physicians  and  nurses. ...     K^ 
physician  may  testify  when  validity  of  will  in  question.    K 

j'hysician   attending  iniured  party   in  hospital N" 

attorney  who  witnessed  will  may  testify iSTB 

waiver  of   privilege    ' []     ^ 

testimony  of  hospital  physician  to  be  taken  by  deposition!  I*'     vV 

order  for  subpoena  for  hospital  physician [     Sc* 

service  of  subpoena  on  hospital  physician...... ...illl    S?-^ 

II.  Compbtency;  credibility. 

not   excluded   for   interest gS 

beneficial  interest  in  will  does  not  disqualify  testimony  as*  to 

execution 2544 

parties  not  excluded !!!!!!     l^ 

nusband  or  wife  of  party  not  excluded !*!!!     S2» 

testimony  at  former  trial  of  party  or  witness  since  deceased 

admissible.  ..   gjp 

aince  insane  admissible. -..J.I    ^ 

on  probate  of  witness  since  deceased,   etc,   admissible 

on  application  to  revoke  probate 2851 

on  probate  of  witnean,  admissible  in  action   to   revoke 

probate 3gj7 

party  cannot  testify  to  personal  transaction  w^ith  decedent! !  \     ^^ 
in  proceedinsr  for  delivery  of  property  of  decedent.  ....  1:7''? 

competency  of  husband  or  wife  in  action  for  divorce .*.*!   'v:V 

of  plaintiff's  wife  in  action  for  criminal  conversation!!     S" 

not  excluded  for  conviction  for  crime   ['     s^ 

conviction  for  crime  may  be  used  to  impeach  credibility!!!!!     Sri! 

admission  by  member  of  corporation !!'"     SS 

testimony   of   party   adduced   for   adverse   party   may    be  *  »-e-* 

butted <GS 

testimony  of  surveyor  and  proof  of  standard  of  measurement  S4li 
ni.   Delinqi'knt   and   rkcusant    witnesses. 

refusal   to  be   sworn   or   to   answer  is  contempt ^ 

to   attend    and    testify,    a   contempt !!!!!!!        14 

preventing   attendance   of,   a   contempt !!!!!        14 

commitment    for    refu'^al   to   be   examined   or  to   answer!.!!!      S.>* 
punishment    of    recalcitrant    witness    on    deposition     for    use 

without    the    state     pj-, 

power  of   referee  to   punish    for   contempt ! !  !  !  !    101  j 

warrant    of    X.    Y.    city   court   to   apprehend   witness   mavbe 

executed    in    adjoining   counties • '. ...     338 
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INDBX. 
itneaaea  —  ContlMued. 

IV.    P&XVZLEOB  FROM   ASBEST.  ' 

when  privilege  exists ,  860 

discharrs  from  arrest  in  violation  of  privilege 861 

what  judges  may  discharge  witnesses  unlawfully  arrested....  862 

arrest  in  violation  of  privilege  is  void 863 

is  a   contempt 863 

damages  for  unlawful  arrest  863 

liability  of  sheriff  for  unlawful  arrest 864 

V.  Fxxs. 

generally 3318 

on  deposition  to  be  used  in  another  state 3319 

in  justice's  court ^ 3327 

party  testifying  not  entitled  to  witness  fees 3288 

attorney  testifying  for  client  not  entitled  to  witness  fees....  3288 

in  surrogate's  court  same  as  in  supreme  court 2566 

payment  of  fees  for  attendance  before  sheriff's  jury 109 

not  to  be  taxed  in  court  of  claims > 274 

VI.  Im  justices'  courts. 

when  subpoena  may  issue 2969 

attachment  against  defaulting  witness 2971 

adjournment  on  issuing  attachment  for  witness 2967,  2968 

execution  of  attachment 2972 

in  adjoining  county 2973 

who  liable  for  fees  on  attachment 2972 

fine  for  refusal  to  attend  or  testify 2974 

impoisition  of  fine 2975 

minute  of  conviction  of  delinquent  witness 2976 

execution  for  fine 2977 

application  of  fines 2978 

delinquent  witness  liable  in  damages 2979 

oath 3000 

commitment  for  refusal  to  be  sworn 3001 

contents  of  warrant  of  commitment 8002 

imprisonment  of  recusant  witness 3002 

determination  of  competency 300.*$ 

fees.  .  .    8327 


not  to  be  aerated,  except,  etc 553 

exempt  from  arrest  in  justice's  court 2894 

have  same  exemption  from  execution  as  householder 1392 

when  execution  against  person  may  issue 1488 

special  damages  need  not  be  alleged  or  proved  when  unchastity 

imputed 1906 

damages  for  slander  are  separate  property  of  married  wcmian..   1906 

enforcement  of  judgment  for  wages  in  N.  Y.  city  court.  /. 8167 

in  Brooklyn  justice's  court 3131 

\n  New  York  municipal   courts 3221 

costs  in  action  for  wages  in  New  York  municipal  court... ....  3222 

in  Brooklyn  justice's  court 8131 

a 

WHtib 

See   "Certiorari;**    "Habeas   CbRPUS;**   "  BCanoamus;  "^ 

"  Prohibition." 

must  be  in  name  of  people ••«..•• 23 

in  English   language    • 22 

tested  in  name  of  judge.... 23 

when  returnable •  21 

Bust  be  filed  with  return  thereto 2S 

subscribed  or  indorsed  w'ith  name  of  officer  or  attorney.  24 

aol  Toid  for  lack  of  seal  or  error  in  teste,  unless,  etc... ••••••  SM 


INDBX. 

not  avoided  by  failure  or  adjournment  of  oonrt •  ••••••• 

•tate  writs  enumerated •• 

to  be  under  seal  of  court 

at  instance  of  people  on  application  of  attomey-ceneral  car 

district  attorney.  •  •    

allowance  on   application   of  attorney- general    or   district 

attorney  to  be  indorsed. 1988 

when  issued  on  application  of  individual,  must  state  re> 

lator tm 

parties  may  appear  by  attorney USr 

return  to  be  under  hand  of  defendant JS^i 

attorney  of  relator  deemed  attorney  for  people 195f 

allowance  to  be  indorsed  and  signed IS^ 

final  determination  under,  is  by  final  order IHIC 

amendment  of ISPT 

motions  and  intermediate  orders  on IWT 

when  to  be  made  returnable 11»^ 

to  be  served  in  same  manner  as  summons 1SI^» 

non-payment  of  costs  awarded  by  final  order  pnnishable 
as  contempt Siwf 

ad  quod  damnum  to  be  known  as  writ  of  ass^sment   of  datm- 
agea.    1991.  Sl-'T 

certiorari  may  be  known  as  writ  of  review TP^' 

writs  abolished.  «#  €XfaS ^ 

injunction 0C 

error  in  civil  actions 12C 

Jcir^  facias.  .  • jlVC 

3U0  warranto.  •  • 19*? 
ischarge.  .  •  ,   • •.....•••.. ••..•*........  2<H« 

consultation.  •  .  •  ••• •••.••.•.•••.... 


tVyoiiiinsr  County. 

allowance  to  grand  and  trial  jurors ••••...  3214 

T. 
ToBkera,  City  Court  of. 

ia  a  court  of  record • •••••-••.••...       !    ' 

jurisdiction  of  summary  proceedings  to  dispossess 2S4    I 

in   civil  actions 3203.  ."Si** 

summons  may  be  served  within  Westchester  county 3205 

application  of  provisions  of  code XSA 

section  8301  relative  to  clerk's  fees  not  applicable jwe 

OOn-resident  may  be  required  to  gtve  security  for  costs ....  32flS^S73 
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THE  MUNICIPAL  COURT  ACT 

OP  THE 

CITY  OF  NEW  YORK. 

£1*  1902,  Chap.  580,  aa  amended.] 

h!N  ACT  in  relation  to  the  municipal  oouit  of  the  city  of 
New  York,  its  offlcere  and  marshala. 

The  People  of  the  State  of  Neio  York,  represented  in  Senate  and 
As8€in}>lyf  do  enact  as  follows: 

Cltle         I.  Jurisdiction  anfl  general  powers,    (ff  1-20.) 
II.  Actions;  summons;  parties.    ({I  26-03.) 

III.  Provisional   remedies.    Action   to    foreclose    a   lien   on   a   chatteL 

<||  66-142.) 
Article      I.  Order  of  arrest.    (f{  56-70.) 
II.  Attachment.    (§}  78-92.) 

III.  Replevin,    m  96-131.) 

IV.  Action  to  foreclose  a  lien  on  a  chattel.    (||  187-142.) 

IV.  Pleadings.    (f|  146-147.) 

V.  Proceedings  between  Joinder  of  issue  and   trial.    (|f  193-226.) 
Articlo    I.  Adjournments.    Subpoenas.     Attendance    of    witnesses 
(H  196-200.) 
II.  Commissions  and  depositions.    (||  206-226.) 
VI.  Trial;  trial  Jurors.    <i«  230-243.) 
VII.  Judgment   and  execution.    (H  2-(8-277.) 
Article    L  Judgments.    (fiS  248-266.) 
II.  Execution,    m  260-277.) 
VIII.  Clerks   and  officers,    (ff  282-306.) 

Article    I.  Clerks  and  officers.    (M  282-288.) 
II.  Marshals.    (((293-306.) 
IX.  Appeals,    (ff  310-;^27.) 
X.  Costs  and  fees.    ($S  330-366.) 
XI.  Definitions;   effect  of  act;    laws  repealed.    (||  SaeiMNi) 

TITLE  Z. 

Jurisdiction  and  general  powers. 

1.  JorlsdlcttoB. 

2.  No  Jurisdiction  in  certain  cases. 

3.  Removal. 

4.  Contempt  of  court;   criminal. 

5.  Punishment. 
0.    In  view  of  court. 

7.  Preceding  three  nections  limited. 

8.  Contempts  punishable  civilly. 
8a*  In  view  of  court;  how  punished. 
8b.  In  other  cases,  order  to  show  caaae. 
8c.  Return  of  order   to  show  cause;   fine  or  imprisonment;  warrant  of 

commitment. 
8d.  Actual  loss  or  Injury;  payment  of  fine. 
8e.  Omission    to  perform   duty   in   power   of   offender;   find  or  imprison* 

ment  for;  warrant  of  commitment. 
8f«  Whfn   offender   Ulscharged  from  imprisonment, 
8g.  MlHcomluct;  when  punishable. 

9.  ProcesH;  where  nervice  may  be  made. 

10.  Justice  to  administer  oaths. 

11.  Board  of  Justices. 

12.  Board  to  make  rules. 

13.  I'arts  of  court;  how  held. 

14.  Concurrence  of  majority. 

15.  Actions  may  be  continued  before  another  Justice. 

16.  I>t>ath  or  removal  of  Justice  not  to  impair  proceedings,  et  cetera. 

17.  Courts;  where  held. 

18.  Seals. 

19.  Access  to  coart-houses. 

20.  Code;  rales  of  supreme  conrt  applicable;  when. 
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i  1.  CAm'd,  190S»  llMHi»  1»10.]     JurladlcUoa. 

Except  as  provided  in  the  next  section  tlie  niuui9ip&l  court  U 
the  city  of  ±\e\v  lorK  has  jurisdiction  in  the  folio winff  crJ 
actions  and  proceedings:  , 

1.  An  action  to  recover  damages  npon  or  for  breacb  of  ff^  \ 
tract,  express  or  implied,  other  than  a  promise  to  marry.  wV? 
the  sum  claimed  does  not  exceed  five  hundred  dollars,  exdus-* 
of  Interest  and  costs. 

2.  An  action  upon  a  bond  conditioned  for  the  payment  of  D*-»a^ 
where  the  sum  claimed  to  be  due  does  not  exceed  five  hmflir-i 
dollars,  exchirfve  of  interest  and  costs,  the  judprmeot  t-  *' 
rendered  for  the  sum  actually  due.  Where  the  budi  secured  ^ 
the  bond  is  to  be  paid  in  installments,  an  action  may  be  br'»«i?x 
for  each  installment  as  it  becomes  due. 

3.  An  action  upon  a  surety  bond  or  undertakinfr  taken  in  i*-' 
court  where  the  amount  claimed  in  the  summons  does  not  exr?  i 
the  sum  of  five  hundred  dollars,  exclusive  of  interest  and  <n.»st- 

4.  An  action  in  behalf  of  the  people  of  the  state  or  of  th*-    '' 
of  New  York,  broujrht  by  the  direction  of  a  commissioner  of  pnH 
charities  or  an  overseer  of  the  poor  npon  a  bastardy  or  ahax>d<> 
ment  bond  in  a  case  where  it  is  prescribed  by  law  that  snct  & 
action  can  be  maintained. 

5.  An  action  upon  the  bond  of  a  marshal  of  the  city  of  Nf^ 
York,  as  prescribed  in  this  act. 

6.  An  action  upon  a  judgment  rendered  in  any  coort  not  htix-: 
a  court  of  record. 

7.  An  action  for  a  fine  or  penalty  not  exceeding  fire  hnn^lm! 
dollars,  including  an  action  to  recover  a  penalty  slven  by  iL- 
charter  of  the  city  of  New  York  or  any  by-law  or  ordiLas* 
thereof  or  by  any  statute  of  the  state. 

8.  An  action  to  recover  damages  for  an  escape  from  the  ji^. 
liberties  of  any  county  within  the  city  of  New  York,  wher^  ife- 
sum  claimed  does  not  exceed  five  hundred  dollars  and  costs. 

9.  An  action  to  recover  one  or  more  chattels  with  or  witbvr' 
damages  for  the  taking,  withholding  or  detention  thereof.  wlk> 
the  value  of  the  chattel  or  of  all  the  chattels  as  stated  in  t' 
afiidavit  made  on  the  part  of  the  plaintiff  does  not  exceed  £n> 
hundred  dollars.  ' 

10.  An  action  to  foreclose  a  lien  upon  a  chattel  for  a  sum  nf 
money,  in  any  case  where  such  a  lien  exists  at  the  connueLf 
ment  of  the  action  and  where  the  amount  of  the  lieu  dix*«  ^^ 
exceed  five  hundred  dollars,  exclusive  of  Interest  and  costj^. 

11.  An  action  to  enforce  a  mechanic's  lien  on  real  property  i: 
which  the  court  ii^hall  have  power  to  render  judgment  for  the  sem 
due,  with  interest  thereon  from  the  date  of  the  filing:  of  the  !«■> 
costs  of  the  action  and  all  prospective  fees,  and  to  declare  Ur 
amount  a  valid  lien  against  the  interest  of  the  defendant  in  tk 
property  described  in  the  complaint,  at  the  time  of  the  &i^ 
of  the  lien,  where  the  amount  does  not  exceed  five  hundred  ^ 
lars,  exclusive  of  interest  and  costs,  but  said  court  cannot  reader 
judgment  for  the  foreclosure  and  sale  of  the  property. 

12.  A  summary  proceeding  under  title  two  of  chapter  seveatt^i^ 
of  the  code  of  civil  procedure  to  recover  possession  of  real  prop- 
erty which,  or  a  portion  of  which,  is  situated  within  the  <fr 
trict  wherein  the  application  for  siicli  recovery  is  made.  S*^ 
proceeding  may  be  tried  with  or  without  a  jury,  ^rhich  may  he 
demanded  by  any  party  thereto.  The  court  in  either  case'fa^ 
power  upon  applicntion,  to  allow  the  petition  or  answer  to  b- 
amended,  at  any  time,  if  substantial  justice  will  be  promoted 
thereby  and  the  rights  of  the  parties  have  nut  been  impairttl  tif 
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must  be  collected  and  puid,  in  like  manner.    A  corporation  ma) 
be  fined  as  prescribed  in  this  section. 
Added,    L.    1910,    ch.    639.     In  effect  Jane   20,    1910. 


ol 


8-«.  [Added,  1810.1     Omlaiiioii  to  perforai  duty  In  poorer 
offender^   line   or   UnpriHonmei&t  fori    yfwu,rrant   of   oom- 
mitment. 

Wnere  the  miBConduct  proved  consists  of  an  omission  to  per- 
form au  act  or  duty,  which  it  is  jet  in  the  pgwor  of  the  of- 
fender to  perform,  he  Hhall  be  imprisoned  only  until  he  has  per- 
formed it,  and  paid  the  fine  imposed.  In  such  a  case,  the  order, 
and  the  warrant  of  commitment,  if  one  is  issued,  must  specify 
the  act  or  duty  to  he  performed,  and  the  sum  to  be  paid.  In 
everj'  other  case,  where  special  provision  is  not  otherwise  made 
by  law,  the  offender  may  be  imprisoned  for  a  reasonaoie  time, 
not  exceediuK  six  months,  and  until  the  fine,  if  any,  is  paid; 
and  the  order,  and  the  warrant  of  commitment,  if  any,  must 
specify  the  amount  of  the  fine,  and  the  duration  of  the  imprison- 
ment. 
Added,   L.   1910,   ch.    539.     In  effect  June   20,   1910. 

i  8-f.  [Added,  1910.1  IVlieii  offender  diaebmrffed  ftPon& 
lnipri«onnient. 

Where  an  offender.  Imprisoned  as  prescribed  in  this  title 
is  unable  to  endure  the  imprisonment,  or  to  pay  the  sum,  or  per- 
form the  act  or  duty,  required  to  be  paid  or  performed,  in 
order  to  entitle  him  to  be  released,  the  court  or  judge  may.  in 
its  or  his  discretion,  and  npon  such  terms  as  justice  requires, 
make  an  order,  directing  him  to  be  discharged  from  the  imprison- 
ment. 

Added,    L.    1910,    ch.  ^B39.     In  effect  Jnne   20,    1910. 

f  8-v.  [Added,   1910.1      Miiioondnct ;  -vrben  pnnlshaMe. 

Where  a  misconduct  which  is  punishable  by  fine  or  imprison- 
ment as  prescril)ed  in  this  title  occurs  during  a  month  or  with 
respect  to  a  mandate  returnable  during  a  month,  and  was  not 
punished  during  the  month  in  which  it  occurred,  the  court  or  judge 
thereof  may  inquire  into  and  punish  the  misconduct  as  if  it  had 
occurred  during  the  month  in  which  the  order  to  show  cause 
is  made  returnable  and  as  if  it  had  occurred  during  the  month 
in  which  snch  motion  is  heard. 

Added.   L.    1910,    ch.    539.     In  effect  .Tone   20,    1910. 

§  9*  Pr«>ee««|  ^rbere   aerriee  may  be  made. 

Tbe  court  shall  have  power  to  send  its  process  and  other  man- 
dates in  an  action  or  special  proceeding  of  which  it  has  juris- 
diction to  any  part  of  the  city  of  New  York  for  service  or  execu- 
tion, and  to  enforce  obedience  thereto,  and  the  power  and  au- 
thority of  said  court  extends  to  the  whole  of  said  city  of  New 
Yorlc,  without  limitation,  except  as  expressly  prescribed  in  this  act. 

Ifc  1901,  ch.  400,  i  1868. 
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%  10«  Justice  to  admlnlntjer  oAth*,  et  ceter*. 

The  justices  of  said  court  may,  ia  the  city  of   New  Tort;' 
Tirtue    of    their    office,    administer    oaths,    take    deiH««iti«"JDs  u 
ackuowledgDients,  aud  certify  the  same  in  the  manner  and  vt^ 
like  effect  as  justices  of  courts  of  record. 

L.   1901,  ch.  466,  fl  13T0. 

i  11.   [Am*d,  1&04,  1007.]    Board  of  Jastlcea. 

The  justices  of  said  court  shall  constitute  the  board  of  j-ivti 
of  the  municipal  court  and  discharge  the  functions  thereof.   TL-i 
may  elect  a  president  from  their  own  number   and    at  pi«<^ 
remove  him  and  elect  a  successor.     All  meetings   of  said  t*^'" 
shall  be  public  and  all  proceedings  shall  be  recorded  in  itsb:^] 
of  minutes,  by  its  secretary  and  shall  be  preserved.      Su<'h  l»v-  j 
may  designate  a  clerk  or  deputy  clerk  or  said   oonrt  for  oEf  ' 
said  districts  to  act  as  secretary  of  said  board,  and  from  tia-  ' 
time   substitute  another  and  fix  a  compensation    to   be  paid  rr 
such  service*  not  exceeding  the  sum  of  five  hundred   dollars  j^ 
annum.     Such   board  may  also  designate  an   attendant  of  ?i 
court  to  act  as  attendant  of  said  board,  and  from  time  to  ti- 
substitute  another,  and  fix  a  reasomible  compensation  to  V  r 
for  such  service.     Such  board  shall  establish  public  rules  n^li^ 
to  its  meetings,  which  as  far  as  possible  shall  be  held  at  r*-!^ 
times,  to  the  keeping  and  preservation  of  its  minutes  and  te  i^- 
public  inspection  of  the  same  under  the  care  of  the  aecpftaiTi 
reasonable  times. 

li.   1001,   ch.  406,   I   1474;  L.   1904,  cb.  735;   L.  1007»  ch.    G03. 
§   12.   [Am'd,   lOOH,   1007,   1008.]     Doard   to    mnke    rnlM. 

Said  board  of  justices  shall  adopt,  and  may  from  time  to  u^" 
amend  or  add  to  rules  relating  to  the  following  subjects: 

1.  As  to  the  hours  at  which  court  shall  be  opened  on  eacfa^: 
and  what  officers  shall  be  in  attendance. 

2.  As  to  the  order  of  business  and  manner  of  its  dischaigf- 

•  3.  As  to  the  manner  in  which  the  clerks,  deputy  clerks.  a>>-*" 
ant  clerks,  stenographers,  interpreters,  attendants  and  empkjr* 
shall  perform  their  duties,  the  manner  of  keepinf?  records  *-- 
papers,  the  collect icm  and  disposition  of  moneys  and  ke^y'-^ 
accounts  of  the  same. 

4.  As  to  the  maintenance  of  order  in  and  about  the  comtiis^ 
offices  thereof. 

5.  Ah  to  the  forms  and  practices  in  said  court. 

G.  As  to  a  calendar  in  each  district  of  actions  reserved  r* 
erally.  to  which  actions  may  bo  transferred  notwithstandis;  i 
provisions  of  section  one  hundred  and  ninety-three  and  one  fes 
dred  nnd  ninety-four  of  this  act. 

7.  As  to  trial  calendars  and  the  transfer  for  trial  from  ir 
part  to  another  in  the  same  district  of  special  proceedings  i- 
of  actions  not  ne<'essarily  triable  in  a  part  designated  fi»r  jc 
trials  under  the  n^xt  section  of  this  act.  The  said  board  i^' 
also  provide  for  xho  transfer  from  any  part  to  a  jury  trial  t-.' 
in  the  same  district  of  any  special  proceeding  or  any  action  iha 
by  jury. 

8.  Afl  to  the  reports  to  the  comptroller  by  the  clerks  of  the  •:? 
bursement  by  them  of  the  moneys  paid  to  them  upon  decisEJ 
for  jury  trials  and  as  to  the  payment  to  the  comptroller  of  v 
city  of  New  York  of  any  sniiiluB  of  said  moneys  after  th*  R' 
ment   therefrom    of   tL.    foes   for   serving  jurors    and   of  jti« 
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rules  shall  be  sabmitted  to  the  presiding  Jostiees  of  the 
late  diviaioDs  of  the  first  and  second  departments  of  the 
me  court,  and  when  approved  by  them  shall  go  into  effect 
iiave  the  force  of  law. 

901,  ch.  469,  I  1375:  L.  1003,  cb.  282;  U  1904,  ch.  508;  L.  1907,  cb. 
^   1908,   cb.  481.     In  effect  8ept.  1,  1908. 

18«    [Aiii*d,  lOOT,  1908.]    Parts  of  covrtj  botr  lield. 

le  board  of  justices  shall  from  time  to  time  establish  parts 
lid  court  and  shall  assign  iusticee  to  hold  the  several  parts 
itabUahed,  but  no  justice  shall  be  aMigned  to  ait  outside  of 
borough  for  which  he  was  elected  or  appointed,  excepting 
ue  of  the  cases  specified  in  section  thirteen  hundred  and 
-five  of  tlie  Greater  New  York  charter^  as  amended  by 
iter  six  hundred  and  three  of  the  laws  of  nineteen  hundred 
seven.  No  justice  shall  sit  in  any  one  district  for  two  suc- 
Lve  months,  nor,  in  the  borough  of  Manhattan,  for  more  than 
e  mouths  in  any  one  year,  nor  in  the  boroughs  other  than 
Lhattau  for  more  than  the  minimum  number  of  months  under 
astern  of  complete  rotation  by  the  justices  within  such  bor- 
is  respectively.  Of  the  parts  so  established  in  the  borou^h.s 
Manhattan  and  the  Bronx  one  or  more  parts  in  each  district 

I  be  designated  for  the  trial  by  jury  of  all  actions  triable  in 
:  district  in  which  a  defendant  is  not  .under  arrest.  Said 
rd  shall  provide  for  the  transfer  of  every  such  action  to  one 
Lhe  parts  in  which  it  is  triable  and  shall  prescribe  on  what 
s  jury  trials  shall  be  had  in  each  part  so  designated  and  such 
Is  shall  have  a  preference  on  such  day. 

a'd  by  L.  1907.  cb.  G03:  L.   1008.  cb.    481-     In  effect  Sept.  1,  1908. 

14.  Concurrence  of  majority. 

'he  concurrence  of  a  majority  of  all  the  members  of  said  board 

II  be  necessary  to  adopt  any  resolution  thereof. 

1901,  ch.  466,    {   1376. 

15.  Action*  may*  be  eontlnned  before  another  JuNtice. 

CTie  trial  of  an  action  or  special  proceeding  may  be  continued 
m  day  to  day,  or  from  one  day  to  any  other  day  or  days  until 
same  is  finished.  A  special  proceeding  commenced  before  one 
lice  may  be  continued  before  any  other  justice  having  juris- 
tion  of  the  subject-mntter,  the  same  an  though  it  had  In'en 
finally  commenced  before  him.  A  transcript  of  any  proceed- 
:n  had  before  either  of  said  justices,  or  of  any  paper  filed  with 
»  clerk,  or  of  the  minntes  of  any  testimony  taken  by  or  bcf-  -^ 
d  justice,  certified  by  the  clerk  or  said  justice  to  be  correct, 
ill  be  presumptive  evidence  of  the  facts  therein  contiiimd. 

I  10.  Death  or  remOTal  of  Juntioe  not  to  impair  pro- 
cdinffs»  et  cetera. 

No  process,  action,  judpniont,  execution  or  proceeding  nhall 
ate  or  be  discontinued  by  reason  i.f  the  death,  removul  from 
Ice,  or  vacancy  in  office  of  any  justice,  but  the  respective  suc- 
wor  in  office  of  the  said  justice  shall  proceed  to  hear,  try, 
termine  aiid  give  judgment  in  and  upon  the  same,  and  upon 
matters  and  fliiiips  pending  before  and  undecided  or  not  acted 
on  or  indorseil  by  their  predecessors  in  office,  with  the  same 
wors,  jurisdiction,  and  authority,  ns  their  predecessors  hod. 
4,  Xm>  cb.  344;  tu   1882,  ch.  410.  {  1300. 
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9  17.   [Am'd,  1007,)      Cowrtj  where  lueld. 

The  said  court  slmll  be  held  in  each  of  the  districts  in  oDe  fr 
more  parts  as  fixed  by  the  board  of  justices,  by    the  jn>*i'^  -: 
justices  assljfiied  to  hold  such  parts,  at  the   places   proTtdt-i  • 
the  commissiouers  of  the  sinking  fund,  and   in  accordance  w:'i 
law,  at  such  hours  in  every  iudicial  day  or  so  often  as  th^  V.^^r 
of  justices  of  the  municipal  court  shall   direct,    and    musst  c^i 
tinue  in  session  so  lonj?  as  the  public  interest   requires:   a'i«l  ■- 
shall   be  the  duty   of  the  commissioners  of  the   siukinp  fiir-'i  ' 
provide  a  snitnble  place  for  the  holding  of  said    court  in   ».  ' 
of  said  districts,  provided  that  more  than  one  place  for  hx^:-: 
such   court  may   be   provided   at   any  time   after    this   act   ♦^4-- 
effect  in  any  district,  if  the  said  board  of  justices   shall  rvr::* 
that  the  public  convenience  requires  such  additional   iiuralji   i 
niaces 

In  each  of  the  districts  in  the  borough  of  Manhattan  tV-» 
shall  on  every  day  of  the  year  except  only  Saturdays.  Snn^^r 
and  legal  holidays,  during  each  month  of  the  j-ear  e:si^y^^ 
July  and  August,  be  open  from  at  least  nine  o'clock  in  the  f' r* 
noon  to  four  o'clock  in  the  afternoon  at  least  one  part  of  f3\ 
court  with  one  of  the  justices  of  said  court  in  attendance  thcTur. 
who  shall  hear  and  dispose  of  ex  parte  applications  and  >b 
try  actions  for  wages,  summary  proceedings  and  such  otb* 
actions  or  proceedings  as  may  be  given  a  preference  by  *> 
rules  of  the  board  of  justices,  and  attend  to  such  other  biisirr^ 
as  may  be  directcnl  by  sueh  rules.  During  the  month!?  of  Jtj 
and  August  such  part  shall  be  in  session  as  aforesaid  in  et'i 
district  for  at  least  two  days  in  each  week.  Similar  parts  ai' 
be  establisheil  by  the  board  of  justices  to  sit  in  the  boroughs  ^* 
the  Bronx,  Brooklyn,  Queens  and  Richmond,  as  the  bn^iaes 
of  said  court  may  require. 

L.   1882,  oh.  410.   5  121)1;   I..   1901,  ch.  466,  §  13T1.    Am'd  I^    1907.  eh.  et 
In   eflfoct  Jan.    1,    1008. 
S  18.  Seals. 

The  said  court  in  each  district  shall  have  official  seals  t^ 
nished  at  the  exi>ensc  of  the  city,  on  which  shall  be  engrar-i 
the  arms  of  the  state  of  New  York,  "Borough  of  Manhatttn 
(or  whatever  the  borough  may  be),  "  First  District  I'  (or  wia:- 
ever  the  district  may  be),  but  nothing  herein  contained  sb- 
authorize  such  court  to  issue  certificates  of  naturalization. 
L.    1SS2,    ch.   410.   S   1293;  L.   1901.   ch.  466,   S  1372. 

§   10.   Acoemi    to    conrt-liouneiii. 

The  justices  of  said  court  shall  have  access  and  possession  i 
the  court-honsc^;  and  it  shall  be  the  duty  of  the  board  of  aM?^ 
men  of  the  city  of  New  York  and  its  several  officers  chare?*- 
with  duties  in  that  T»ehalf  to  supply  and  pay  for  whatever  na' 
be  necessary  for  the  transaction  of  the  business  of  eaid  n-nf 
and  the  justires  thereof,  and  to  supply  all  proper  aceomro'" 
tinns.  l)0()ks,  stationery  and  furniture,  and  to  pay  all  salari^ 
compensations  and  expenses  and  disbursements  herein  authoriJ'jj* 
and  the  board  of  estimate  and  apportionment  shall  annuil? 
include  in  its  final  estimate  such  sums  as  may  be  neceasai7  * 

pay  the  same. 
T..   irxn.  rh.  4m,  5  i3so. 
S  20.  Coilo,  rnlen   of  iinpreme  eonrt   appllc«V»le{  wliea.  ^ 

The  provisions  of  the  code  of  civil  procedure  and  rule?  « 
recnlation«?  of  the  supreme  court  as  they  may  be  from  time  v 
time,  shall  nnplv  to  the  municipal  court  as  far  a»  the  same  c^ 
he  made  anplicnble.  and  are  not  in  conflict  with  the  prOTisi<nB« 
this  act:  in  ease  of  such  conflict  this  act  shaU  *w>v«Ti. 

L.    1901.    ch.    40^,    S    1377. 
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TITLE  II. 
Actions;  summons;  partios. 

Sec.  20.  In  what  district  brongbt. 

26.  Actions;  bow  cominen^ed. 

27.  Summons;  requisites. 

28.  Form  of  summons. 

28.  Summons;  corporation  counsel  may  Issue,  et  cetera. 
80.  Service;  alias. 

31.  Method  of  service.'  , 

32.  Order  for  service  of  summons,  wbeu  defendant  not  found. 

33.  How  sucb  service  must  be  made. 

34.  Papers  to  be  filed;   proof  of  service. 
36.  Defendant  wben  allowed  to  defend. 

36.  Who  may  serve  summons,  et  cetera. 

37.  Return  day. 

38.  Indorsement  upon  summons. 

39.  Indorsement  upon  summons  wbere  execution  against  tbe  person  may 

issue. 

40.  Parties;  appearance  of. 

41.  Guardian  ad  litem. 

42.  Parties;  who  may  be  Joined. 

43.  ApplIcHtion  of  this  article  to  defendants  Jolutly  liable. 

44.  Where  employee  is  party. 

46.  Who  may  petition  for  leave  to  pronecute  as  a  poor  perssn. 

46.  Contents  of  petition. 

47.  Order  and  petition  to  be  filed;  wben  counsel  assigned. 

48.  Wbon  leave  may  be  annulled. 

40.  When  defendant  may  defend  as  a   poor  person,  et  cetera. 

60.  Defendant's  order. 

'61.  Leave  may  be  annulled  as  in  cases  of  plalntlflT. 

62.  Appeal  where  plaintiff  or  defendant  poor  person. 

53.  Costs  in  favor  of  petitioner. 

{  2S.    [Am*d,  1004.   1007.]      In  wliat  dUtrlot   bronfflit. 

An  action  or  proceeding  of  which  the  municipal  court  has  juris- 
diction must  be  brought: 

1.  In  a  district  in  which  either  the  plaintiff  or  defendant  or 
one  of  the  plaintiffs  or  one  of  the  defendants  resides,  unless  all 
the  plaintiffs  or  all  the  defendants  reside  out  of  the  city  of  New 
York,  in  which  case  the  action  or  proceeding  may  be  brought  in 
said  court  in  any  district;  provided,  however,  that  whenever  any 
nction  shall  be  brought  by  the  assignee  of  the  cause  of  action, 
such  action  shall  upon  the  demand  of  a  defendant  made  as  pro- 
vided in  subdivision  four  of  this  section,  be  transferred  to  the 
district  in  which  the  defendant  resides  and  the  court  must  make 
an  order  for  such  transfer,  as  provided  in  subdivision  four  of 
this  section. 

2.  If  the  defendant  be  a  corporation  created  by  law,  in  a  dis- 
trict in  which  ♦he  plaintiff  or  either  of  the  plaintiffs  resides,  or 
in  which  (if  it  be  a  corporation)  it  transacts  its  general  business 
or  keeps  an  office  or  has  an  agency  established  for  the  transac- 
tion of  business  or  is  established  by  law,  except  the  corporation 
of  the  city  of  New  York,  which  may  sue,  or  be  sued  in  any  dis- 
trict, except  as  provided  for  in  subdivision  five  of  this  section. 

3.  By  plaintiffs  not  residing  in  the  city  of  New  York,  in  the 
district  in  which  the  defendant,  or  one  of  the  defendants  resides, 
and  against  a  defendant  or  defendants,  not  residing  in  said  city, 
in  the  district  in  which  the  plaintiff  or  one  of  the  plaintiffs  re- 
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sides;  but  where  all  the  parties  reside  out  of  said  city,  zne  aedei 
may  be  brought  in  any  district.  No  person  who  shall  hart-  i 
place  in  said  city  for  the  regular  transaction  of  business  shall  U 
deemed  a  non-resident  under  the  proyisions  of  this  act. 

4.  If  the  district  in  which  the  action  or  proceeding  is  brou^t 
is  not  the  proper  district,  the  action  may,  notwithstanding,  be 
tried  therein,  unless  the  action  is  transferred  to  the  proper  dis- 
trict before  trial  upon  demand  of  the  defendant  made  upoc  or 
before  the  joinder  of  issue  in  writing  or  in  open  court,  followed 
by  the  consent  of  the  plaintiff  given  in  like  manner,  or  the  oriJ*.: 
of  the  court.  The  demand  must  specify  the  district  to  whiri 
defendant  requires  the  action  to  be  transferred.  The  court  tto*: 
make  such  order  when  the  district  in  which  the  action  or  prt^ 
ceeding  is  brought  is  not  the  proper  district,  as  specified  in  this 
section  or  the  next  one,  if  such  demand  be  made. 

5.  All  actions  by  or  on  behalf  of  the  city  of  New  York  to 
recover  a  penalty  or  fine  for  a  violation  of  any  corporation  ordi- 
nance, when  the  amount  of  such  penalty  or  fine  shall  not  exc*^J 
five  hundred  dollars,  must  be  brought  in  the  district  in  which  iLt 
violation  of  such  ordinance  happened  or  occuri  d.  And  all  ac- 
tions to  recover  a  penalty  or  fine  for  a  violation  of  any  previa;  i 
of  the  sanitary  code  or  of  any  regulation  of  the  fire  commissi* il--  : 
or  of  any  laws  or  ordinances  which  either  the  health  or  rrt 
department  is  authorized,  empowered  and  especially  charges!  tt» 
enforce,  where  the  amount  of  such  penalty  or  fine  shall  not  ex- 
ceed five  hundred  dollars,  must  be  brought  in  the  district  iB 
which  such  violation  happened  or  occurred. 

6.  An  action  pending  in  said  conrt  may  upon  consent  be  trans- 
ferred by  an  order  by  any  justice  of  said  court  to  a  district  oth^r 
than  that  in  which  it  is  pending. 

L.  1901.  ch.  4«6,  5  1370.  am'd  by  ch.  93,  L.  1904.  and  by  L.  3904,  cb.  «2P: 
L.    19<>7,   ch.    eos.    In   offeot  Jan.    1,    1908. 

§  26,  Action  I   ho¥«'   comineiiced. 

An  action  brought  in  the  municipal  oonrt  of  the  city  of  Xpw 
York,  must  be  commenced  by  the  service  of  a  sumroonst  <^r  the 
voluntary  appearance  of  and  joinder  of  issues  by  the  parties. 

L.   1882,   ch.   410.   fl   1296. 

S  27.  Summonai  reQal»ltes« 

The  summons  murt  be  addressed  to  the  defendant  by  name,  or 
if  h\n  name*  be  unknown,  by  n  fictitious  name,  and  must  Piimmnu 
him  to  appear  before  the  court,  at  the  conrt-room  thereof,  and  :*t 
the  time  specificKi  therein,  to  answer  the  complaint  of  the  plaintiff. 
and  must  state  the  amount  for  which  the  plaintiff  will  take  jmlc- 
ment  if  the  defendant  fail  to  appear  «nd  answer:  it  must  }^ 
issued  and  subsfribtMl  by  tbo  clerk  of  the  court  in  the  distri'-t 
out  of  which  the  same  is  issuod,  or  ^y  his  assistant  in  the  nan? 
of  such  clerk,  except  as  provided  Sn  section  twenty-five  of  this  act 

L.    1882,    ch.   410,   §   1297. 
S  28.  Form   of  ■nminoiis. 

The  summons  must  bo  substantially  in  the  followlnsr  fbiin,tfcf 
blanks  being  properly  filknl  out. 

1422 


MnNICnLFAL  COURT  ACT. 

lUNICIPAL  OOUBT  OF  THE  CITY  OF  NBW  YORK. 
Borough  of  »  district 


plaintiff, 
againflt 


'  Summoiuk 


defendant. . 

the  aboTe  named  defendant: 

^ou  are  hereby  summoned  and  required  to  appear  in  this 
ion  in  the  municipal  court  of  the  city  of  New  Yorl^t  borough 

, district,  in  the  court  room  thereof, 

,  in  the  city  of  New  York,  on  the day  of 

19. .,  at o'clock  in  the  forenoon,  to  answer 

3  complaint  of  the  plaintiff  in  this  action,  who,  if  you  then 
1  to  appear  and  answer  will  take  judgment  against  you  for 
Q  sum  of dollars,  with  interest  from  the day 

,  19. .,  together  with  the  costs  of  this  action. 

Dated,  New  York, 19... 


New.]  Clerk. 

I  29.  [Am'd,  1906.]  SniiiinoiiHi  attorney-veneral  and  corpo- 
ttlon  counsel  may  iasae,  et  cetera. 

In  any  and  all  actions  brought  in  the  name  of  the  people  of  the 
ate  of  New  York  by  the  attorney-general  or  in  the  name  of  the 
ty  of  New  Y^ork,  or  of  any  department,  board,  or  officer  thereof, 
f  the  corjporation  counsel  of  the  city  of  New  York,  as  attorney 
>r  said  city,  or  said  department,  board  or  officer  thereof,  to 
'cover  a  penalty  or  penalties  for  the  violation  of  any  laws  or 
rdinance,  the  summons  may  be  issued  out  of  said  court  by  the 
ttorney-general  or  by  the  corporation  counsel  in  his  own  name 
ithout  the  same  being  subscribed  by  the  clerk  of  the  court 
'here  such  action  or  actions  are  brought,  and  in  such  actions  the 
ttorney-general  or  the  corporation  counsel  shall  not  be  reqi^ired 
0  pay  to  the  clerk  of  the  court  the  fees  in  the  action,  but  shall 
ocount  therefor  to  the  city  treasurer  and  shall  collect  the  same 
rom  the  defendant,  when  judgment  is  recovered;  and  no  fees 
r  costs  shall  be  demanded  of  the  people  of  the  state  of  New  York 
r  the  attorney-general  or  of  the  said  the  city  of  New  York,  or 
,ny  board  or  officer  thereof  in  any  such  suit  or  proceeding. 
L.  1901,  cb.  4G6,  §  1384;  L.  1005,  eh,  73.  lo  effect  March  17,  1906. 
f  80.  Service  I  alias. 

An  action  shall  be  deemed  commenced,  at  the  time  the  summons 
s  actually  delivered  for  service.  If  the  marshal,  or  other  person 
laving  the  summons  to  serve,  cannot  tind  the  defendant  so  as  to 
ier\'e  him  therewith  as  required  by  this  act,  he  must  so  return, 
ind  the  clerk  shall,  at  the  request  of  the  plaintiff,  if  made  between 
:he  last  day  when  service  could  be  had  and  the  return  day  men- 
tioned in  said  summons  or  alias,  including  sucn  return  day,  con- 
tinue from  time  to  time  to  issue  another  summons,  to  be  known 
as  and  stamped  **  alias,"  until  the  defendant  is  served. 

U  1882.  cb.  410.  9  1303. 

f  81.  Method  of  service. 

The  summons  must  be  served  as  follows: 

1.  If  an  action  be  against  a  cornoration,  by  delivery  of  a  copy 
to  the  president  or  other  head  of  tne  corporation,  or  to  the  secre- 
tary, cashier,  or  managing  agent  thereof,  but  when  no  such  officer 
resides  in  the  city,  to  a  director  resident  therein. 

2.  If  against  a  minor  under  the  age  of  fourteen  years,  by  de- 
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livery   of  a   copy  to  such   minor,  and  also  to  his    father,    moth^  cr 
{guardian,  or  If  they  be  not  within  the  city,  then    to  anj   i^ersoo  hsT 
.ng  the  care  or  control  of  said  minor,  or  with  whom  he  resides,  or  ^ 
whose  service  he  is. 

3.  If  against  a  person  Judicially  declared  to  l)e  of  xiD&oimd  laiBd. 
or  incapable  of  conducting  his  own  affairs  in  consequence  of  habitad 
drunkenness,  or  for  any  other  cause,  and  for  whom  a  i-ommlit«^  tan 
been  appointed,  by  delivery  of  a  copy  to  such  committee  and  of  t^ 
defendant  personally. 

4.  In  all  other  cases  to  the  defendant  personally,  except  as  In  t*fe 
act  otherwise  specially  provided. 

L  1882.  dL  410.  §  1300. 

S  322.  Order  for  Mervice  of  Munimonfli  -when  A^tewkAwiwkt  not 
fonnd. 

An  order  for  the  service  of  a  summons  upon  a  defendant  residis; 
within  the  city,  may  bo  made  by  the  court  in  the  dlsrtrict  In  wblefe 
an  action  is  brought  after  an  alias  summons  has  been  dnir  l«3:ii^ 
upon  satisfactory  proof  by  the  affidavit  of  a  person  not  a  'party  te 
the  action,  and  the  return  of  a  marshal,  that  proper  and  dili^^t 
effort  has  been  made  to  serve  the  summons  upon  the  defendant.  a»i 
that  the  place  of  his  sojourn  cannot  be  found,  or  if  h«»  is  within  tb* 
city  that  no  avoids  service  so  that  personal  service  could  no*-  >^  mad^. 
C.  C.  P.,  §  435. 

S  33.   How  snch   nervlce   mast  be  made. 

The  order  must  direct  that  the  service  of  the  summons  he  asad^. 
by  leaving  n  copy  thereof,  and  of  the  order,  at  the  residence  of  th^ 
defendant,  with  a  person  of  proper  age.  if  upon  reasonable  app]i<^- 
tlon,  admittance  can  be  obtained,  and  such  person  found  who  will 
receive  it ;  or,  if  admittance  cannot  be  obtained,  nor  such  a  per«i« 
found,  by  affixing  the  same  to  the  outer  or  other  door  of  the  def«id- 
ant's  residence,  and  by  depositing  another  copy  ther«*of.  propr-rl? 
enclosed  In  a  post-paid  wrapper,  addressed  to  him.  at  his  place  <s 
residence,  in  a  post-office  in  the  borough  in  which  he  resides  :  or  ujxm 
proof  being  made  by  affidavit  that  no  such  residence  can  lie  foncMl 
service  of  the  summons  may  be  made  In  such  manner  as  the  ci-mrt 
may  direct. 

C.C.P.,  §436. 

$  34.  [Am'd   lOOO]  Papers  to  1»e  filed  t  proof  of  •ev'vlee. 

The  ord<»r.  and  the  papers  upon  which  it  was  granted,  must  fee 
filed,  and  the  service  must  be  made,  not  less  than  six  A&y»  befriTF 
the  return  day  of  the  summons ;  otherwise  the  order  becomes  inc^ 
erative.  On  flilng  an  affidavit  .showing  service  according  to  th»»  order. 
the  summons  is  deemed  served  and  the  same  proceedings'  mav  be  taki"a 
thereupon,  as  If  the  personal  service  thereof  had  been  made  exo^t 
that  no  execution  against  the  person  shall  issue  upon  a  JudeiD<>at 
obtained  after  such  service.  The  summons,  when  returned  to  tb* 
clerk's  office,  shall  be  Indorsed  with  the  residence  or  post-offlci*  addn^^ 
of  the  plaintiff,  and  also  the  name  and  post-office  address  of  rfe? 
attorney.  If  an  v.  The  Indorsement  upon  the  summons  of  the  addrv«9 
of  the  plaintifr  shall  l)e  deemed  his  post-office  address  for  the  par 
pose  of  the  service  of  papers.  In  all  ca.ses  where  papers  may  be  serv^ 
upon  the  plaintiff. 

C.  C.  P.,  S  437,  am'd  L  1909,  ch.  468.    In  effect  May  25. 19091 
,  S  3R.  Defendant  when  allow^ed  to  defend. 

Where  the  summons  is  served,  pursuant  to  an  order  made  as. 
herein  proscribed,  and  the  defendant  so  served  does  not  appear, 
he  or  his  representative  mu.st  upon  good  cause  shown  and  npjm 
Just  terras  l)e  allowed  to  defend  the  action  at  any  time  wlrbfa 
six  months  after  personal  service  of  w^ritten  notice  thereof ;  or  If 
such  notice  has  not  In^en  sprved,  within  two  years  after  thi^  Wntrr 
of  the  Judgment.  If  the  defense  Is  successful,  and  the  jodcrotn*, 
or  any  part  thereof  has  been  eollected  or  otherwi»^  enfort^ 
such  restitution  may  thereupou  1m»  compelled  as  the  court  dlTv<^ 
but    the    title    to    property    sold,    to    a    purchaser    in    good    faith    Nt 
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rirtue  of  an  execution  issued  npon  the  judgment,  shall  not  be 
iffected  thereby. 

C.   C.  P.,  f  445. 

f  36.  Who   may   aer^e   auiiiinonay   et  cetera. 

The  pnmmons,  and  in  a  proper  case  a  copy  of  the  complaint, 
>T  a  precept  in  summary  proceedings,  may  be  served  by  a  marshal 
)r  by  any  person  not  a  party  to  the  action,  who  is  over  the  ape 
>f  eighteen  years.  Proof  of  service  by  such  person  other  than  a 
narsbal  must  be  made  by  his  affidavit  which  must  state  the  par- 
icular  place,  time,  and  manner  of  service,  and  that  the  atHant 
cnew  the  person  so  served  to  be  the  person  mentioned  and 
lescribed  in  the  summons  as  defendant  therein. 

L.   1882,  cb.  410,   9  1301. 

f  37.  Return  day. 

The  return  day  mentioned  in  the  summons  must  not  be  more 
:han  twelve  days  from  its  date  and  except  in  the  case  where  an 
irder  of  arrest  hp.d  been  issued,  must  be  served  at  least  six  days 
3ofore  the  time  of  apearance. 

L.   1882,  ch.  410,   f  1298. 

f  38.  Indoraement  apon  nammona. 

In  an  action  to  recover  a  penalty  or  forfeiture  given  by  a 
jtatute  or  ordinance  if  a  copy  of  the  complaint  is  not  delivered 
:o  the  defendant  with  a  copy  of  the  summons,  a  general  reference 
;o  the  statute  or  ordinance  must  be  indorsed  upon  the  copy  of 
.he  summons  so  delivered  in  the  following  form:  **  According 
■o  the  provisions  of,"  et  cetera;  adding  such  a  description  of  the 
statute  or  ordinance  as  will  identify  it  with  convenient  certainty, 
ind  also  specifying  the  section  if  penalties  or  forfeitures  are 
fiven,  in  different  sections  thereof,  for  different  acts  or  omissions, 
ind  the  proof  of  service  of  such  summons  must  show  that  the 
*opy  served  on  the  defendant  likewise  had  such  indorsement 
ihoreon. 

C.  C.  P.,  I  1897. 

f  30.  Indoraement  npon  sammonai  vrliere  execvtion 
(flrataat  the  peraon  may  be  iaaaed. 

In  an  action  where  an  execution  may  issue  a'^ainst  the  person 
ipon  a  judgment  rendered  in  favor  of  the  plaintiff,  unless  a 
rerified  complaint  is  served  with  the  summons,  a  general  refer- 
»rce  to  that  fact  must  be  indorsed  by  the  clerk  upon  the  suni- 
nons  an<i  upon  the  copy  to  be  served  on  defendant  in  the  follow- 
ng  form:  **  Plaintiflf  claims  defendant  is  liable  to  arrest  and 
mprisonment  in  this  case."  In  the  event  of  there  being  no  such 
ndorsement,  no  execution  against  the  person  shall  issue,  and  the 
jroof  of  service  of  such  summons  must  show  that  the  copy 
served  on  the  defendant  likewise  had  such  indorsement  upon  it. 

[New.] 

f  40.  Partlea;  appearance  of. 

A  party  to  an  action  in  the  municipal  court  of  the  city  of  New 
Tork,  who  is  of  full  age,  may  nppoar  and  prosecute  or  defend  the 
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name,  in  person  or  by  an  attorney,  at  hfs  election*  tmleas  be  ^ 

been  judicially  declared  to  be  incompetent  to  manage  ^*»  affain. 
C.  G.  P.,  f  2886;  tee,  also.  L.   1882,  ch,  410,  f  1294. 

5  41.  Gaardian  ad  litem* 

when  a  ernardian  is  necessary  he  must  be  appointed  by  ti^ 
court  as  follows: 

1.  If  the  infant  be  plaintiff,  the  appointment  must  be  mad? 
before  the  summons  is  issued,  upon  the  applicatioa  of  the  infaLi. 
if  he  be  of  the  age  of  fourteen  years  or  upwards;  if  under  ihii 
apre,  upon  the  application  of  some  relative  or  friend.  The  Ma- 
sent  in  writing  of  the  guardian  to  be  appointed  and  to  be  res^- d- 
sible  for  costs,  if  he  fail  in  the  action,  must  be  filed  ^-ith  the  ok-ri 
of  the  court,  in  the  district  in  which  the  action  is  brought,  exivp* 
in  cases  where  a  free  summons  is  provided  for  by  this  act. 

2.  After  the  service  and  return  of  a  summons  against  an  infar- 
defendant  no  other  proceedings  shall  be  taken  in  the  action,  unr 
a  person  has  been  appointed  to  api>ear  as  his  x^nardinn  for  tfe- 
purpose  of  the  action.  Upon  the  nomination  of  the  defendaai. 
the  court  mnst  appoint  a  proper  person  for  that  purpose.  If  ihr 
defendant  does  not  appear  upon  the  return  of  the  sunimon^v  vr 
if  he  neglects  or  refuses  to  nominate,  the  court  may,  on  the  appli- 
cation of  the  plaintiff,  appoint  any  proper  person  as  his  jniardisii 
The  written  consent  of  the  person  so  appointed,  must  ,be  tW^ 
with  the  clerk  of  the  court  before  his  appointment.  The  ^uardia: 
so  appointed  is  not  responsible  for  any  costs. 

G.  C.  P.,  f  2888;  L.  1882,  cb.   410,  f  1206. 

f  42.  Parttesi  nrho  ma>^  be  Joined. 

Parties  plaintiff  or  defendant  may  be  joined  as  follows: 

1.  All  persons  having  an  interest  in  the  subject  of  the  acti«:A. 
and  in  obtaining  the  judgment  demanded,  may  be  joiueil  as  plaia- 
tiffs,  except  as  otherwise  expressly  prescribed  in  this  act. 

2.  Any  person  may  be  made  a  defendant  who  has  or  claim* 
an  interest  in  the  controversy  adverse  to  the  plaintiff,  or  wb- 
is  a  necessary  party  defendant,  for  the  complete  determinarir-t 
or  settlement  of  a  question  involved  therein,  except  as  other- 
wise expressly  prescribed  in  this  act. 

.'».  Every  action  must  be  prosecuted  in  the  name  of  the  r^ 
t»arty  in  interest,  except  that  an  executor  or  administTator,  a 
trustee  of  an  express  trust,  or  a  person  expressly  authorised  bT 
statute,  may  su^,  without,  joining  with  him  the  person  for  who**' 
benefit  the  action  is  prosecuted.  A  person,  with  whom  or  is 
whose  name,  a  contract  is  made  for  the  benefit  of  another,  i*  « 
trustee  of  an  express  trust,  within  the  meaning  of  this  sevtioi 

4.  In  an  action  or  special  proceeding  a  married  woman  appears. 
prosecutes  or  defends  alone  or  joined  with  other  parties  as  if  shr 
was  single.  It  is  not  necessary  or  proper  to  join  her  husbaod 
with  h<'r  as  a  party  in  any  action  or  special  proceeding  affeiHi££ 
her  separate  property.  The  husband  is  not  a  necessary  or  proper 
imrty  to  an  action  or  special  proceeding  to  recover  damages  ti* 
the  person  or  estate  of  his  wife,  and  all  sums  that  may  W 
recovered  in  such  actions,  or  special  proceedings  shall  be  the 
separate  property  of  the  wife.  Tho  husband  is  not  a  necessarj 
or  proper  party  to  an  action  or  special  proceeding  to  recover 
damages  to  the  person,  or  estate,  of  another  on  account  of  the 
wrongful  acts  of  his  wife  comniitted  without  his  instigation. 
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5.  Two  or  more  persons,  sevorally  linblo  upon  the  same  written 
nstrument,  including  the  parties  to  a  bill  of  exchange  or  a 
)ronn8sory  note,  whether  the  action  is  brought  upon  the  instru- 
nent,  or  by  a  party  thereto  to  recover  against  other  parties  liable 
>Ter  to  him;  may,  all  or  any  of  them,  be  included  as  defendants 
n  the  same  action,  at  the  option  of  the  plaintiff,  and  the  joinder 
>f  a  person,  as  defendant  in  an  action,  with  another  person  as 
[>resoribed  in  this  section,  does  not  affect  his  right,  to  any  order 
3r  other  relief,  to  which  he  would  have  been  entitled,  if  he  had 
been  separately  sued  in  the  action.  ' 

C.  C.   p.,  fi§  446-457,   834T. 

f  43.  Application  of  tlila  article  to  defendants  Jointly 
liable. 

The  last  section  does  not  affect  a  defense  or  other  objection  of 
A  defendant,  growing  out  of  the  failure  to  join  in  the  action  two 
or  more  persons  jointly  liable;  and  as  regards  the  other  parties 
to  the  action,  persons  jointly  liable  are  regarded  as  one  party, 
for  every  purpose  contemplated  by  that  section. 

c.  c.  P.,  1 45T. 

§44.  Inhere  employee  1»  party. 

Whan  an  action  is  brought  by  an  employee  against  an  employer 
for  services  performed  by  such  employee,  male  or  female,  the 
clerk  of  the  said  municipal  court  in  the  district  in  which  the- 
action  is  brought,  shall  issue,  a  free  summons  when  the  plaintiff's 
demand  is  less  than  fifty  dollars  and  the  plaintiff  is  a  resident 
of  the.  city  of  New  York,  and  proof  by  the  plaintiff's  own  affidavit 
that  he  has  a  good  and  meritorious  cause  of  action  and  of  the 
nature  of  such  action  and  of  said  plaintiff's  residence,  and 
whether  previous  application  therefor  has  been  made,  shall  be 
duly  presented  to  and  filed  with  the  clerk  of  the  mnaidpal  court 
where  such  action  shall  be  brought  and  he  shall  not  demand  or 
receive  any  fee  whatsoever  from  the  plaintiff  or  his  agents  or 
attorneys  in  such  action,  unless  the  plaintiff  shall  demand-  a  trial 
jury,  in  which  case  the  plaintiff  must  pay  to  the  clerk  of  the 
municipal  court  where  such  action  shall  be  pending  the  sum  of 
four  dollars  and  fifty  cents. 

L.  1882,  ch.  410,  f  1416;  L.  188T,  ch.  387. 

f  45.  'Wbo  may  petition  for  lea.'ve  to  pro«eente  a«  a  poor 
person. 

A  person  whether  an  adult  or  infant,  who  alleges  that  he  has 
a  cause  of  action  against  another  person,  may  apply  by  petition 
to  the  court  for  leave  to  prosecute  as  a  poor  person,  and  to  have 
an  attorney  and  counsellor  assigned  to  conduct  his  action. 

C.  C.  P.,  8  458.  , 

f  40.  Content*  of  petition. 

The  petition  must  state: 

1.  The  nature  of  the  action  brought  or  intended  to  be  brought 

2.  That  the  applicant  is  not  worth  one  hundred  dollars,  besides 
the  wearing  apparel  and  furniture  necessary  for  himself  and  his 
family,  and  the  subject  matter  of  the  action  and  w^hother  he 
has  made  any  previous  application  for  leave  to  sue  as  a  poor 
person.    It  must  be  verified  by  the  applicant's  affidavit,  nnlON 
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the  applicant  is  an  infant  under  the  age  of  fourteen  yearis  asc 
iu  that  case  by  tlie  affidavit  of  bis  guardian   appointed   in  «&»' 
action,  and  supported  by  a  certificate  of  a  counsellor  at  law  •«. 
the  effect  that  be  has  examined  the  case  and  is   of  the  cii'i£i*c 
that  the  applicant  has  a  good  cause  of  acrtion.     The  petition  msj 
however,  be  verified  before  the  clerk  or  aKsistant    elerk  of  saW 
municipal  court  in  the  district  in  which  the  action   is    bn^upht 
and  the  certificate  of  said  clerk  or  assistant  clerk,    that  he  b^ 
inquired  into  the  facts  of  the  case  and  that  in   his   opinion  rh- 
plaintiff  has  a  prima  facie  cause  of  action,  shall  have  the  saiL- 
force  and  efifect  as  the  certificate  of  an  attorney, 
c.  c.  P.,  S  459. 


§  47.  Order    and    petition    to   be    llled;    ^vrlieii    co«i 
■lirned. 

The  court  to  which  the  petition  is  presented,  if  satisfied  of  tfc* 
truth  of  the  facts  alleged,  and  that  the  applicant  has  a  p-'^ 
cause  of  action,  may,  by  order,  which  may  he  endorsed  on  p-'ii- 
tion,  admit  him  to  prosecute  as  a  poor  person,  and  where  th-en- 
is  a  certificate  of  a  counsellor  at  law,  as  prescribed  iu  the  la*i 
section,  may  assign  to  him  an  attorney  and  counsel  to  prosei^ntr 
his  action,  who  must  act  therein  without  compensation.  Suc^ 
petition  and  order  must  be  filed  with  the  clerk  of  the  court  is 
the  district  in  which  the  action  is  brought. 
.    c.  C.  P.,  8  460. 

f  48.  When  leave  may  be  annalled. 

If  the  person  so  admitted  is  guilty  of  deception  in  the  petitixr 
or  of  improper  conduct  in  the  prosecution  of  the  action,  or  »•! 
wilful  or  unnecessary  delay,  the  court,  may  in  its  discretion, 
annul  the  order,  admitting  him  to  prosecute  as  a  poor  per5»i^D: 
and  he  shall  thereafter  be  deprived  of  all  the  privileges  confenW 
thereby. 

C.  C.  P.,  I  462. 


f40.  IVhea  defendant  may  defend  aa  a  poor   ^i 
cetera. 

A  defendant  in  an  action  in  said  court  may  petition  the  court 
in  which  the  action  is  pending  for  leave  to  defend  the  action  a* 
a  poor  person,  and  to  have  an  attorney  and  counsellor  asi«igni'»i 
to  conduct  his  defense;  as  follows: 

1.  By  an  oral  application  made  in  open  court,  by  defendant,  oa 
the  return  day.  and  a  statement  under  oath,  of  the  aame  mattt^rs 
respctting  his  ability  as  are  required  to  be  contained  in  a  petitioa 
for  h'avo  to  prosecute  as  a  poor  person;  or 

2.  By  a  petition  verified  before  the  clerk  or  assistant  clerk, 
accompanied  by  his  certificate  relating  to  the  defense  in  the  sain* 
manner  as  prescribed  in  section  forty-two  of  this  act;  or 

^.  By  a  verified  petition  supported  by  a  certificate  of  a  conii- 
sellor  at  law  relating  to  the  defense,  in  the  same  manner  as  pnp- 
scribed  in  section   forty-two  of  this  act. 

0.  C.  P.,  S9  4C3.  4G4. 

|R0.  Defendant**!   order. 

The  court  to  which  the  application  is  made  or  petition  is  prf^ 
seuted  as  prescribed  in  the  last  section,  if  satisfied  of  the  truth 
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►f  the  facts  stated  as  to  ilefendant's  ability,  and  that  the  appli- 
!ant  has  a  good  defense  if  proved  on  the  trial,  may,  by  order, 
idinit  him  to  defend  as  a  poor  person  and  may  assign  counsel  to 
»ondiict  his  defense,  or  may,  in  case  of  rerified  pleadings,  direct 
Lhe  clerk  or  assistant  clerk  of  said  conrt,  to  prepare  and  file  an 
answer,  verified  before  him  by  defendant,  or  may  assign  a  coun- 
sellor at  law  present  in  conrt  to  prepare  and  file  an  answer  which 
may  be  verified  before  the  clerk  or  assistant  clerk  of  said  court. 

[Now.] 

I  SI.   Lea-^e  may  be  annulled  a«  in  case  of  plaintiff. 

The  provisions  relating  to  an  order  to  bo  made  upon  an  appli- 
cation for  leave  to  prosecute  as  a  poor  person  and  the  proceed- 
ing's subsequent  thereto  apply  to  an  order  and  subsequent  pro- 
ceedings upon  an  application  for  leave  to  defend  as  a  poor,  person. 

c.  c.  P.,  1 4<J6. 

S  S2.  Appeal  irhere  plaintiff  or  defendant  poor  person. 

An  order  made  as  prescribed  in  this  article,  does  not  authorize 
the  petitioner  to  take  or  maintain  an  appeal  as  a  poor  person; 
but  where  an  appeal  is  taken  by  the  adverse  party  the  order  is 
applicable  in  favor  of  the  petitioner  as  respondent  in  the  appeal. 

C.  c.  P.,  I  466. 

S  as.  Costs  In  faTor  of  petitioner. 

Where  costs  are  awarded  in  favor  of  a  person  who  had  been 
admitted  to  prosecute  or  defend  as  a  poor  person  as  prescribed 
in  this  article,  they  must  be  paid  over  to  his  attorney,  when  col- 
lected from  the  adverse  pftrt\'  and  distributed  among  the  attor- 
neys and  counsel  assigned  to  the  poor  person,  as  the  cmirt  directa 

C.C.P..I4W.  ^^^ 


MUNICIPAL,  COURT  ACT. 

TITLE  III. 

ProTisioiial  remedies;  ajid  actions  to  foreclose  a  lien  on  a 

chattel. 

Article  1.  Order  of  «rre«t. 
2.  Attachment. 

8.  Replevin.  ^  ^^  . 

4.  Action  to  fMpeoloM  a  lien  on  a  dinttaL 

article:  first. 

Order  of  arrest. 

Bee,  M.  ProceM  to  be  served  by  marshal. 

BC.  In  what  caaea  order  of  arrest  to  bo  granted. 
07.  AflldaTlt  and  undertalclng  upon  granting. 

'      68.  What  to  direct.  ^.  _  *«. 

68.  Papera  to  be  delivered  to  arrested  person;  proceeauigB  taarevpon. 

60.  Proceedings  in  case  justice  la  a  witness. 

61.  Plaintiff  to  be  notified  of  arrest. 

62.  Ball  or  deposit  before  return. 

68.  Ball  may  be  examined. 

64.  Ball  or  deposit  after  return. 

65.  When  and  how  defendant  to  remain  In  custody. 

66.  Duty  of  marshal-  ^     ^  ,  .        ,  j,         _^» 

67.  Undertaking   by    arrested   defendant   on    applying   for   aajonxBm^at. 
68!  Motion  to  discharge  from  arrest. 

69.  Privilege  from  arrest.  ,    ^  .  .  *       ^  _ 

70.  Sections  applicable  as  to  undertakings,  et  cetera. 

f  B5.  Proeeas  to  be  aerred  by  maralial. 

An  order  of  arrest,  warrant  of  attachment  or  requisition  to 
replevy,  issued  by  or  out  of  the  munioiiMtl  court  of  the  city  of 
New  York,  shall  be  served  and  executed  by  a  marshal  of  the  dry 

of  New  York. 

L.  1883,  ch.  410, 11803. 

I  66.  [Am'd,  1903.]  In  wbat  caaea  order  of  aurrest  to  1^ 
vrAiited. 

An  order  to  arrest  the  defendant  must  or  may  be  sranteo. 
directed  to  any  marshal  of  said^  city,  in  the  following  cases,  bat 
no  female  can  be  arrested  except  for  a  wilful  injury  to  person  or 

property:  ^    ,  •  , 

1.  In  an  action  for  the  recovery  of  damages,  in  a  cause  of 
action  not  arising  on  contract,  when  the  defendant  is  not  a  res- 
dent  of  the  city  of  New  York,  or  is  about  to  remove  therefroni. 
or  when  the  action  is  for  a  wilful  injury  to  person  or  property. 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  property 
embezzled  or  wrongfully  misapplied  or  converted  to  his  own  n** 
by  a  public  officer,  or  an  officer  of  a  corporation,  or  an  aitumcv. 
factor,  broker,  agent  or  clerk,  in  the  course  of  his  employment  as 
such,  or  by  any  other  person  acting  in  a  fiduciary  capacity. 

3.  Where  the  defendant  has  been  guilty  of  a  fraud  in  contract- 
ing the  debt,  or  incurring  the  obligation  for  which  the  action  i« 
brought,  or  in  concealing  or  disposing  of  the  property,  for  tl» 
taking,  detention,  or  conversion  of  which  the  action  is  brought 
except  that  no  order  of  arrest  shall  be  granted  In  an  action  ^>efi- 
fied  in  this  subdivision  where  the  debt  contracted  or  the  obliga- 
tion incurred  over  all  payments  and  set-oflfs  or  the  property 
taken,  obtained  or  converted,  amounts  to,  or  is  valued  at  &d* 
hundred  dollars,  or  less. 

4.  When  the  defendant  has  removed,  concealed,  or  disposed  of 
his  property,  or  is  about  to  do  so,  with  the  intent  to  defraud  his 
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crc>dltors,  ozcept  that  no  order  shall  bo  gTRnted  in  snch  an  action 
unless  the  plaintiff's  claim  or  demand  over  all  payments  and  set- 
offs exceeds  one  hundred  dollars. 

L.  1882.  ch.  410, 1 1304;  L.  1909,  ch.  156.   In  effect  April  8,  1908. 

§  ST.   Afflda-Flt  and  undertaklnir  upon  tfraatintf. 

Before  ap  order  of  arrest*  shall  issue,  the  party  applying  must 
prove  to  the  satisfaction  of  the  court,  by  the  alBdavit  of  himself 
or    some   other   person,   the   facts   on    which   the   application   is 
founded,  and  the  amount  of  his  debt  or  claim  over  all  payments 
and  set-offs.    The  plaintiff  must  also  execute  and  deliver  to  the 
clerk  of  the  court,  in  the  district  in  which  the  action  is  brought, 
a  written  undertakinp:  approved  by  the  court,  with  such  approval 
endorsed  thereon,  with  sufficient  surety  or  sureties,  to  the  effect 
that  if  the  defendant  recover  judgment  the  plaintiff  will  pay  to 
him    all    costs    and    extra    costs    that   may    be    awarded    to    the 
defendant  and  all  damages  which  he  may  sustain  by  reason  of 
the  arrest  not  exceeding  the  sum  specified  in  the  undertaking, 
which  must  be  double  the  amount  claimed.    Bnt  the  proof  and. 
security  required  by  this  section  shall  not  be  necessary  where 
the  order  of  arrest  is  issued  for  the  violation  of  a  by-law  or 
ordinance  of  the  city  of  New  York,  or  for  the  recovery  of  a  pen- 
alty or  ft  forfeiture  under  the  statutes  of  this  state,  where  thd 
city  of  New  York  or  any  department  of  the  government  of  said 
city  authorized  by  statute  to  maintain  an  action,  or  of  the  people 
of  the  state  of  New  York  are  plaintiffs. 

L.   1882,  ch.  410,   f  1306. 

ft  58.  WhAt  to  direct. 

An  order  of  arrest,  must  direct  that  the  summons  accompany- 
ing it  be  made  returnable  immediately  upon  the  arrest  of  the 
defendant,  and  it  must  specify  a  sum  m  which  the  defendant 
may  be  let  to  bail. 

L.   1882,   cb.  410,   S  1807. 

f  so.  Papera  to  be  delivered  to  arrested  person]  proeeed- 
tniT"  the'renpom. 

The  marshal,  upon  arresting  the  defendant,  by  virtue  of  such 
an  order,  must  at  the  same  time,  serve  upon  him  the  summons, 
and  also  a  copy  of  the  order  of  arrest,  and  of  the  papers  upon 
whffh  it  was  granted.  He  mnst  forthwith  brinif  the  defendant 
before  the  court.  In  the  district  in  which  the  action  is  brought, 
if  the  court  is  then  in  session;  otherwise  unless  bail  is  given,  as 
prescribed  in  section  sixty-two  of  this  act,  he  must  take  the 
defendant  to  the  jnil  of  the  county  in'  which  the  district  where 
the  action  is  brought  is  situnte,  for  the  confinement  of  prisoners 
in  civil  causes.  The  keeper  thereof  must  confine  the  defendant 
therein.  On  the  next  day  thereafter  when  said  court  is  in  ses- 
sion, the  marHhnl  must  take  the  defendant  from  the  jail  and 
bring  him  before  the  court. 

L.  1882,  ch.  410,   §  1308. 

(GO.  ProceedlnKS  In  case  Justice  Is  a  vHtaess* 

If  it  be  made  to  appear  by  the  affidavit  of  the  defendant  to  the 
satisfaction  of  the  justice  sitting  in  the  district  in  which  the 
action  is  brought,  that  such  justice  is  a  material  witness  in  the 
action,  the  marshal  must  immediately  take  the  defendant  before 
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the  court  in  an  adjoining?  district  named  by  said  justice,   whic^ 
must  take  cognizance  of  the  action,  and  proceed  therein  the  smmd^ 
ns  if  the  order  of  arrest  had  been  issued  out  of  the  court  in  the 
latter  district. 
L.    1882,   c^.   410,   f  laOO. 

fi  61.  Plaintiff  to   be  notified   of  nraest. 

The  marshal  making  the  arrest  must  immediately  f^xe  notice 
thereof  to  the  plaintiff,  and  endorse  on  the  order  of  arrest,  an«i 
subscribe  a  certificate  stating  the  time  of  serving  the  same,  and 
of  giving  notice  to  the  plaintiff. 

L.   1882.   cb.  410,   }  1310. 

{  02.  Ball  or  deposit  before  return. 

The  defendant  may  give  bail,  by  delivering  to  the  marshal  a 
written  undertaking  to  the  plaintiff,  in  the  sum  specified  in  the 
order  of  arrest,  executed  by  one  or  more  sureties,  to  the  effect 
that  the  defendant  will  attend  in  person  at  the  opening;  of  the 
court  on  the  next  day  thereafter  when  it  is  there  in  session,  or 
he  may  deposit  with  the  marshal  the  sum  specified  in  the  order 
of  arrest.  In  either  case  the  marshal  must  forthwith  release  him 
from  custody. 

L.   1882,   eta.  410,   I  1311. 

I  03.  Ball  may  be  examined. 

Where  bail  is  given  as  prescribed  in  the  last  section,  the  officer 
taking  the  acknowledgment  of  the  undertaking  must.  If  tne  mar- 
shal so  requires,  examine  under  oath,  to  a  reasonable  extent,  the 
persons  offering  to  become  bail,  concerning  their  property  timi 
their  circumstances.  The  defendant  may  give  bail,  or  make  the 
deposit,  immediately  upon  his  arrest,  at  any  hour  of  the  day  or 
night;  and  he  must  have  reasonable  opportunity  to  seek  for  and 
procure,  bail,  before  being  committed  to  jail.  Where  a  deposit 
iS  made,  the  money  deposited  must,  before  the  expiration  of  the 
next  day,  thereafter,  not  being  Sunday  or  a  public  holiday,  b^ 
paid  by  the  marshal  into  court,  by  paying  the  same  directly  to 
the  clerk  in  the  district  fn  which  the  action  is  brought,  which 
said  deposit  shall  be  regarded  as  an  undertaking,  and  shall  have 
the  same  force  and  effect  and  no  other.  • 

L.   1882,   ch.  410,   f  1312. 

§  04.  Ball  or  deposit  after  retnrn. 

At  any  time  after  the  return  of  the  marshal,  and  before  final 
judgment,  the  court  may  admit  a  defendant  in  custody  to  bait 
or  allow  him  to  make  a  deposit;  and  may  direct  his  release  upoD 
liis  giving  bail  or  making  the  deposit  accordingly.  The  sum  to 
be  deposited  or  the  sum  specified  in  the  undertaking  of  the  bail, 
must  be  fixed,  and  the  sureties  in  the  undertaking  mast  be 
approved  by  the  court,  which  must  be  satisfied  by  their  exam- 
ination, or  by  other  proof,  respecting  their  sufficiency.  Tho 
undertaking  must  be  to  the  effect  that  the  defendant  will  at  all 
times,  render  himself  amenable  to  any  mandate  which  may  be 
issued,  to  enforce  a  final  judgment  against  him  in  the  action 

L.  1882,  ch.  410^   I  1313. 
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f  BS.    Wben  mnd  ho^rr  defenda.nt  to  remain  In  caatody. 

Unless  bail  is  giyen,  or  a  deposit  is  made,  as  prescribed  in  the 
last  three  sections,  the  defendant  must  remain  in  the  jail  by  virtue 
of  the  order  of  arrest,  until  final  judgment  in  the  action;  and  if 
'the    judgment  is  against  the  defendant,   until  the  return  of  an 
execution  against  property  issued  thereupon.    But  the  court  must 
direct  him  to  be  brought  into  court,  at  the  time  of  the  trial;  and 
it   may  in  its  discretion,  direct  him  to  bfe  brought  into  court  at 
any  other  time.    In  either  case  he  must  be  taken  from  the  jail, 
and  hrought  into  court  accordingly.    Nothing  in  this  section  shall 
be  so  construed  as  to  prevent  a  defendant  at  jany  time  after  judg- 
ment from  being  admitted  to  the  jail  liberties  in  the  manner  pro- 
vided  by  law,  whether  format  execution  against  the  person  has 
issued  or  not. 
L.    1882,   ch.  410,   §  1314. 

S  OO.  Dnty  of  maralial. 

The  marshal  making  the  arrest,  or  another  marshal,  by  direc- 
tion of  the  court,  must  keep  the  defendant  in  custody,  unless  he 
shall  give  the  security  for  his  appearance,  or  until  he  is  duly  dis- 
charged by  order  of  the  court;  but  in  no  case  can  such  detention 
exceed  forty-eight  hours,  excluding  Sundays  and  legal  holidays, 
from  the  time  of  his  first  being  brought  before  the  court,  unless 
within  that  tijne  the  trial  of  the  action  be  commenced,  and  for- 
mally  proceeded  with,  and  resumed  without  any  interruption 
other  than  the  necessary  recess  of  the  court. 

L.    1882.   ch.  410,   fif  1315.   1363. 

I  67.  Undertaklnar  by  arrested  defendant  on  applytniT  for 
ad  J  onr  nnten  t. 

If  the  defendant  make  application  for  an  adjournment,  or 
demand  a  jury  trial  at  the  time  he  is  brought  before  the  court, 
before  it  can  be  granted,  he  must,  unless  he  has  given  bail  or 
made  a  deposit,  execute  an  undertaking,  with  one  or  more  suffi- 
cient sureties,  to  be  approved  by  the  court,  which  approval  must 
be  indorsed  on  the  undertaking,  to  the  effect  that  he  will  appear 
on  the  adjourned  da^,  and  not  depart  until  duly  discharged 
according  to  law,  or  until  after  the  trial  and  judgment,  and  that 
he  will  surrender  himself  into  custody  if  any  execution  be  issued 
upon  the  judgment  when  obtained  against  him  in  the  action. 

L.  1882,   cb.  410,   9S  1316,   1363. 

S68.  Motion  to  dl»eharare  front  arrest. 

A  defendant,  arrested  as  prescribed  in  this  article,  may,  with- 
out notice,  upon  the  appearance  of  the  plaintiff  before  the  court, 
or  at  any  time  afterwards  before  judgment,  upon  two  days'  notice 
given  personally  to  the  plaintiff,  or  to  his  agent  or  attorney  who 
appeared  for  him  before  the  court,  apply  to  the  court  for  an  order, 
discharging  him  from  arrest.  The  application  may  be  founded 
upon  the  papers  upon  which  the  order  of  arrest  was  granted,  and 
upon  the  complaint,  if  it  has  been  made.  The  court  must  grant 
the  application,  where  it  appears  that  the  case  is  not  within  the 
provisions  of  section  fifty-six  of  this  act.  The  court  must  also, 
upon  the  defendant's  application,  grant  an  order  discharging  him 
from  arrest,  if  the  plaintiff  fails  to  take  out  an  execution,  apon 
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a  judgment  in  his  fSTor,   before  the  expiration   of    twenty-four 
hours  after  he  is  entitled  thereto. 

1611.  Privilege  from  arrest. 

This  article  does  not  alHridge  or  otherwise  affect  a  priTikiee 
firom  arrest  given  by  law,  or  a  ri^ht  of  action  for  the  brea^ 
thereof.  A  nrlTileged  person  is  entitled  to  be  discli&rged  from 
arrest,  by  the  order  of  the  court  before  which  he  is  brou^rht. 
upon  proof,  by  affidavit,  of  the  facts  entitling  him  to  a  discharge; 
or  he  may  apply  for  and  obtain  an  order  for  his  diacharfre,  at 
prescribed  in  section  five  hundred  and  sizty-fonr  of  the  code  of 
civil  procedure. 

C.  C.  p.,  f  2004. 


f  70.  Sections  applicable  aa  to  nndertaldinvat  et  eetei 

Sections  one  hundred  and  six  to  one  hundred  and  ten  of  thi« 
revision  inclusive  and  sections  one  hundred  and  twenty-seven  and 
one  hundred  and  twenty-eight,  in  so  far  as  they  relate  to  under- 
takings, sureties  and  justification,  apply  to  proceeding  nnder 
this  title,  and  the  exceptions  to,  and  examination  of,  sureties. 
whether  on  undertaking,  or  bail,  may  be  made  and  condncted, 
by  the  advene  party,  as  prescribed  therein. 
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Attachment* 

Sec.  73.  When  mnj  be  grantod. 

74.  Wliat  must  be  shown  to  procure  warrant. 
76.  Contents  of  warrant. 

76.  Undertaking. 

77.  How  warrant  to  bo  executed. 

78.  Attachment,  bow  levied. 

79.  Certificate  of  defendant's  Interest  to  be  famlaiMd. 

80.  Person  refusing  certificate  maj  be  examined. 

81.  Marshal  majr  maintain  action. 

82.  When  attachment  discharged,  et  cetera.    Property  to  be  reatored  t« 

defendant. 

83.  Service  of  snmmons  and  warrant  of  defendant. 

84.  Undertaking  of  defendant. 

85.  Claim  by  third  person ;  bond  and  delivery  thereupon. 

86.  Judgment  upon  bond. 

87.  Action  upon  undertaking  where  warrant  is  vacated. 

88.  Return  by  marshal  attaching. 

80.  Application  to  vacate  or  modify  warrant  of  attachment. 

90.  Effect  of  vacating  warrant. 

91.  Judgment  where  property  has  been  attached. 

92.  Sections  applicable  as  to  undertaking,  et  cetera.  * 

§  78.  Attacliinenty  iwhen  may  be  vitated. 

A  warrant  of  attachment  airalnst  the  property  of  one  or  more 
defendants  must  be  granted,  upon  the  application  of  the  plaintiff, 
as  hereinafter  prescribed,  in  an  action  upon  one  or  more  of  the 
following  causes  of  action: 

1.  Upon  a  judgment. 

2.  Breach  of  a  contract,  express  or  implied. 

3.  Wrongful  conversion  of  personal  property. 

4.  Any  other  injury  to  personal  property,  4n  consequence  of 
negligence,  fraud  or  misconduct. 

L.   1882,  ch.   410,  f  1318. 

I  74.  'What  BBvat  be  ahomm  to  procure  'vntrrant. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  court,  as  follows: 

1.  That  a  sufficient  cause  of  action  exists  against  the  defend- 
ant to  recover  damages  for  one  or  more  causes  specified  in  the 
last  section.  If  the  action  is  upon  a  judgment,  or  to  recover  for 
breach  of  a  contract,  the  affidavit  must  show  that  the  plaintiff 
is  entitled  to  recover  a  snm  stated  therein,  over  and  above  all 
counterclaims  known  to  him.  . 

2.  That  the  defendant  is  either  a  foreign  corporation,  or  not 
a  resident  of  the  state;  or,  if  the  defendant  is  a  natural  person, 
and  a  resident  of  the  state,  that  he  has  departed,  or  is  about  to 
depart  from  the  county  where  he  last  resided,  to  a  place  outside 
the  city  of  New  Tork,  "with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  a  summons,  or  keeps  himself  concealed, 
with  the  like  intent;  or  if  the  defendant  is  a  natural  person,  or 
a  domestic  corporation,  that  he  or  it  has  removed,  or  is  about 
to  remove  property  from  the  county  where  the  defendant,  befng 
a  natural  person,  last  resided,  or  being  a  corporation,  has  kept 
its  principal  office,  to  a  place  outside  of  the  city  of  New  York, 
with  intent  to  defraud  his  or  its  creditors,  or  has  assigned,  dis- 
posed of,  or  secreted,  or  is  about  to  assign,  dispose  of,  or  secrete 
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property,  with  the  like  intent;  or  where  for  the  purpose  of  la^ 
curing  credit  or  the  extension  of  credit,  the  defendant  has  mad^ 
a  false  statement  in  writing,  under  his  own  hand  and  sigrnatore, 
or  under  the  hand  and  signature  of  a  duly  authorized  agifo*. 
made  with  his  knowledjc^e  and  acquiescence,  as  to  liis  financial 
responsibility  or  standing.  Or  that  the  defendant  beinjE:  a  nattiral 
person  of  full  age,  and  a  resident  of  the  state,  has  been  contifis- 
ously  without  the  United  States  for  the  space  of  six  months  or 
more,  immediately  before  the  application  and  either  that  he  has 
not  made  a  designation  of  a  person  upon  whom  to  serve  a  snm- 
mons  in  his  behalf  as  prescribed  in  section  four  hundred  and 
thirty  of  the  code  of  civil  procedure,  or  that  service  upon  the 
person  so  designated  cannot  be  made,  with  due^  diligence,  in  the 
county  where  the  person  making  the  designation  resides.  The 
affidavit  must  be  filed  in  the  office  of  the  clerk  of  the  court,  in 
the  district  in  which  the  action  is  brought  when  the  Tvairant  is 
issued. 

L.   1882.  ch.   410,   }  1317. 

I  76.  Copt^ntm  of  TrarrAnt. 

'the  warrant  must  be  granted  by  the  court  at  the  time  when  tli* 
summons  is  issued,  and  must  be  issued  by  the  clerk  of  the  court 
in  the  district  in  T^hich  the  action  is  brought,  and  it  must  be 
indorsed  upon  or  annexed  to  the  summons.  It  must  be  subscribei^ 
by  the  clerk,  and  must  briefly  recite  the  ground  of  the  attachment 
It  must  require  the  marshal,  to  whom  the  summons  is  delivered 
to  attach  on  or  before  a  day  specified  therein,  which  must  he  at 
least  six  days  before  the  return  of  the  summons,  and  safely  to 
keep,  as  much  of  the  defendant's  personal  property,  -within  th^ 
city  of  New  York,  as  will  satisfy  the  plaintiff's  demand,  with  the 
costs  and  expenses  and  to  make  return  of  his  proceedinjrs  thereon 
to  the  court,  at  the  time  when  the  summons  is  return ahlo.  The 
amount  of  the  plaintiff's  demand  must  be  snecified  in  the  war- 
rant as  stated  in  the  affidavit.  Nothing  in  tnis  section  shall  be 
construed  to  prevent  a  valid  warrant  of  attachment  issuing  in  a 
proper  case  against  a  non-resident  of  the  city  of  New  York. 

L.    1882,  ch.   410,   $  1318. 

§  7G.  rndertaklnff. 

Before  granting  the  warrant,  the  court  must  require  a  written 
undertaking  to  the  defendant,  on  the  part  of  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  court,  to  the  eff'ect  that  if 
the  defendant  recovers  judgment,*  or  the  warrant  of  attachment 
is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be  awarded 
to  the  defendant,  and  all  damages  which  he  may  sustain  by  rea- 
son of  the  attachment,  not  exceeding  the  sum  specified  in  the 
undertaking,  which  must  be  at  least  twice  the  amount  of  the 
plaintiff's  demand,  as  8tate<l  in  the  warrant,  and  in  no  case  less 
than  two  hundred  dollars,  and  that  if  the  plaintiff  recovers  judg- 
ment, he  will  pay  to  the  defendant  all  money  received  by  him 
ftom  property  taken  bv  virtue  of  the  warrant  of  attachment,  or 
upon  any  bond  given  therefor,  over  and  above  the  amount  of  the 
judgment  and  interest  thereupon. 

L.   1882,  ch.   410,   S  1319. 
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§  TT.  How  "warraat  to  be  exoeuted. 

The  marshal  to  whom  the  warrant  of  attachment  is  detivered 
lust  execute  it  at  least  six  days  before  the  return  day  of  the 
ummons,  by  levying:  upon  so  much  of  the  property  of  the  defend- 
nt  hereinafter  mentioned,  as  will  satisfy  the  plaintiff's  demand 
rith  costs  and  expenses  and  must  safely  keep  the  same  to  be 
isposed  of  as  prescribed  in  this  title  and  must  immediately  make 
n  inventory  thereof  stating  therein  the  estimated  value  of  each 
rticle  or  item.    Such  levy  can  be  made  on  the  following  property: 

1.  Goods  and  chattels  of  the  defendant  found  in  the  city  of 
Tew  York  not  exempt  from  levy  and  sale  by  virtue  of  an  execu- 
lon  including  money  and  bank  notes. 

2.  The  rights  or  shares  which  the  defendant  has  in  the  stock 
f  an  association  or  corporation  having  a  place  of  business  in  the 
ity  of  New  York,  together  with  the  interest  and  profits  thereon, 
nd  the  marshal's  certificate  of  the  sale  thereof  entitles  the  pur- 
haser  to  the  same  rights  and  privileges,  with  respect  thereto, 
rhich  the  defendant  had,  when  they  were  so  attached. 

3.  Causes  of  action  arising  upon  contract,  including  bonds, 
•romissory  notes,  or  other  instruments  for  the  payment  of  money 
nly,  negotiable  or  otherwise,  whether  past  due,  or  yet  to  become 
ue,  executed  by  a  corporation,  or  by  a  private  person,  either 
rithln  or  without  the  state,  which  belong  to  the  defendant,  and 
re  found  within  the  city,  and  the  levy  of  the  attachment  there- 
[pon  is  deemed  a  levy  upon,  and  a  seizure  and  attachment  of, 
he  debt  represented  thereby. 

L.  1882.  ch.  410.  S  1320;  C.  G.  P.,  H  147,  148. 

f  78.  Attachment,  ho^rr  leTled. 

A  levy  under  a  warrant  of  attachment  upon  personal  property 
apable  of  manual  delivery,  including  a  bond,  a  promissory  note, 
r  other  instrument  for  the  payment  of  money,  must  be  made  by 
aking  the  same  into  the  marshal's  actual  custody.  He  must 
hereupon,  without  delay,  deliver  to  the  person  from  whose  pos- 
ession  the  property  is  taken,  if  any,  a  copy  of  the  warrant,  and 
f  the  affidavits  upon  which  it  was  granted.  Upon  other  personal 
Toperty,  it  must  be  made  by  leaving  a  certified  copy  of  the  war- 
ant  and  a  notice  showing  the  property  attached,  with  the  person 
lolding  the  same;  or  if  it  consists  of  a  demand,  other  than  as 
pecified  in  this  section  with  the  person  against  whom  it  exists 
r,  if  it  consists  of  rights  or  shares  in  the  stock  of  an  association 
r  corporation,  or  interests  or  profits  thereon,  with  the  president, 
r  other  head  of  the  association  or  corporation,  or  the  secretary, 
ashier,  or  managing  agent  thereof. 

C.  C.  P.,  S  649. 

f  78.  CertlllcAte   of  defendant's  Interest  to  be  fnrnlslied. 

Upon  the  application  of  a  marshal,  holding  a  warrant' of  attach- 
aent,  the  president  or  other  head  of  an  association  or  con>ora- 
ion,  or  the  secretary,  cashier,  or  managing  agent  thereof,  or  a 
iebtor  of  the  defendant,  or  a  person  holding  property,  including 
.  bond,  promissory  note,  or  other  instrument  for  the  payment  of 
(loney.  belonging  to  the  defendant,  must  furnish  to  the  mnrsha. 
I  certificate,  under  his  hand,  specifying  the  rights  or  number  of 
hares  of  the  defendant,  in  the  stock  of  the  association  or  corpo- 
ation,  with  all  dividends  declared,  or  encumbrances  thereon,  or 
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the  amount,  nature  and  description  of  the  property,  held  for  li* 
benefit  of  the  defendant,  or  <^f  the  defendant's  interest  in  proiKrr: 
so  held,  or  of  the  debt  or  demand  owing  to  the  defendant  aa  ife 
case  requires. 

c.  c.  P..  f  660. 


$  so.  Person  reCvslni;  certill«Mite  sMtr  Ibe    t 

If  a  person,  to  whom  application  is  made,  and  prescribed  ia  tb? 
last  section,  refuses  to  ^ive  such  a  certificate;  or  if  it  is  made  i» 
appear  by  affidavit,  to  the  satisfaction  of  the  court,  that  thew  s 
reason  to  suspect  that  a  certificate  given  by  him  is  untroe,  t 
that  it  fails  fully  to  set  forth  the  facta,  required  to  be  sh^ri 
thereby,  the  court  may  make  an  order,  directingr  him  to  attcs.. 
at  a  specified  time,  at  the  court  in  the  district  in  M'hich  the  arti^ 
is  brought,  and  submit  to  an  examination,  under  oath,  concemi^ 
the  same. 

c.  c.  P.,  f  661. 

S  81.  Marshal  may  matntaln  action. 

The  marshal  must,  subject  to  the  direction  of  the  conrt,  coB^ 
and  receive  all  debts,  effects,  and  things  in  action  attached  K 
him.  He  may  maintain  any  action  or  special  proceeding  in  H" 
own  name  or  in  the  name  of  the  defendant,  which  is  necestr 
for  that  purpose,  or  to  reduce  to  his  actual  possession  an  arti:?' 
of  personal  property,  capable  of  manual  delivery,  but  of  wtiirli  hr 
has  been  unable  to  obtain  possession,  and  he  niay  discontiai* 
such  an  action  or  special  proceeding,  at  such  time  and  on  ssci 
terms,  as  the  court  directs. 

C.  C.  P.,  I  656,  subd.  1. 


{82.  When    attachment    dflscharffed,    et    eetera, 
to  be  restored  to  defendant. 

Where  a  warrant  of  attachment  or  a  writ  of  replevin  is  vacatfd 
or  annulled,  or  an  attachment  is  discharged,  upon  the  applicstia 
of  the  defendant,  the  marshal  must,  except  in  a  case  where  it  '^ 
otherwise  expressly  prescribed  by  law,  upon  an  order  made  ^ 
the  court  to  that  effect,  deliver  over  to  the  defendant,  or  to  ri^' 
person  entitled  thereto,  upon  reasonable  demand,  and  upon  pc- 
ment  of  all  costs,  charges  and  expenses,  legally  charireable  by  tb* 
marshal,  all  the  attached  personal  property  remaining  in  te 
hands,  or  that  portion  thereof,  as  to  which  the  attachment  s 
discharged;  or  the  proceeds  thereof,  if  it  has  been  sold  by  hiat 

c.  c.  P.,  I  709. 

It  83.  Service  of  snmmona  and  vrarrant  on   def  eadmnt. 

The  marshal  must,  immediately  after  making  inventory,  t-a« 
lit  least  six  days  before  the  return  day  of  the  snmmons,  serre  6^ 
jammons,  together  with  the  warrant  of  attachment  and  inws^ 
tory,  upon  the  defendant,  by  delivering  to  him  personally  a  eeff 
of  each,  if  lie  can,  with  reasonable  diligence,  be  found  withia  * 
city,  or  if  he  cannot  be  so  found,  by  leaving  a  copy  of  eaclk  t^ 
tified  by  the  marshal  at  the  last  place  of  residence  of  the  defend 
ant  in  the  city,  with  a  porson  of  suitable  age  and  discretioa.  ^ 
If  such  person  cannot  be  found  there,  by  posting  them  on  tfc" 
outer  door,  and  also  depositing  another  copy  of  each  m  the  po« 
office,  inclosed   in   a  sealed   post-paid  wrapper^  directed  to  tie 
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defendant  at  his  residence;  or  if  the  defendant  has  no  place  of 
residence  in  the  city,  by  delivering  them  to  the  peraou  in  whoae 
poasession  the  property  attached  is  found.    ■ 

L.  1882,  ch.  410,  |  1821. 

f  84.  UndertaklBiT  by  defendant. 

The  defendant,  or  his  attorney,  or  agent  in  his  behalf,  may,  at 
any  time  before  judgment  is  rendered  in  the  action,  execute  and  ' 
deliver  to  the  marshal  an  undertaking  to  the  plaintiff  in  a  sum 
specified  therein,  at  least  twice  the  value  of  the  property  attached, 
as  stated  in  the  inventory,  with  one  or  more  sureties,  approv(Mi 
by  the  marshal  or  by  a  justice  of  the  court,  and  to  the  effect,  that 
if  the  judgment  is  rendered  against  the  defendant  and  an  exe* 
cution  is  issued  thereupon,  within  six  months  after  the  giving  of 
the  undertaking,  the  property  attached  shall  be  produood  to 
satisfy  the  execution.  Thereupon  the  marshal  must  deliver  the 
property  to  the  defendant. 

L.  1882,  eta.  410,  {  1322. 

1 8S.  ClatBL  by  tblrd  person j  bond  and  delivery  th«re« 
upon* 

If  a  person,  not  a  party  to  the  action,  claims  any  property 
attached,  which  is  not  reclaimed  by  the  defendant,  as  prescribed 
in  the  last  section,  he  may,  at  any  time  after  the  seizure  and 
before  execution  is  issued  uix)n  a  judgment  rendered  in  the 
action,  execute  and  file  with  the  clerk  a  bond  to  the  plaintiff, 
^with  one  or  more  sureties  approved  by  the  marshal  or  by  a 
justice,  in  a  penalty  at  least  twice  the  value  of  the  property 
claimed,  and  conditionetl  that,  in  an  action  upon  the  bond  to 
be  commenced  within  three  montha  thereafter,  the  claimant  will 
establish  that  he  was  the  general  owner  of  the  property  claimed 
at  the  time  of  the  seizure;  or  if  he  fails  so  to  do,  that  he  will 
pay  to  the  plaintiff  the  value  thereof,  with  interest.  The  mar- 
shal mnst  thereupon  deliver  the  property  claimed  to  the  claimant. 

li.  1882,  ch.  410,  f  1328. 

S  80,  Jadarment  upon  bond. 

A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond,  given 
as  prescribed  in  th,e  last  section,  must  award  to  him  the  value  of 
the  property  seized  and  delivered  to  the  claimant,  with  interest 
thereupon  from  Uie  time  of  the  delivery.  If  the  amount  so  recov- 
ered exceeds  the  amount  which  the  plaintiff  recovers  in  the 
action  in  which  the  warrant  of  attachment  was  issued,  he  is 
liable  to  the  defendant  in  that  action  for  the  excess. 

L.  1882.  ch.  410,  f  1324. 

a 

I  87.  Action  npon  undevtalKiaor  ivvbere  ipvarvant  ia  vacated. 

If  the  warrant  of  attachment  is  vacated  or  annulled,  the 
defendant  may  maintain  an  action,  upon  the  bond  and  under- 
taking specified  in  the  last  two  sections,  in  his  own  name,  in  the 
same  manner  and  with  the  like  effect  as  the  plaintiff  might  have 
done  if  the  warrant  had  remained  in  full  force. 

u  1882;  ck.  410, 1  iaan. 
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f  88.  Retaria  by  marabal  attadtinv. 

The  marshal  executing  the  warrant  of  attachment  must,  at  di^ 
time  when  and  the  place  where  it  18  returnable,  make  a  retun 
thereto,  under  his  hand,  stating  all  his  proceedings  theftfopoiL 
lie  must  deliver  to  the  clerk,  with  the  return,  each  bond  or 
undertaking  delivered  to  him,  pursuant  to  any  of  the  tort^cm: 
provisions  of  this  article,  and  a  copy  certified  bjr  him.  ot  ihr 
inventory  of  the  property  attached.  The  return  must  state  di- 
manner  in  which  the  warrant  and  inventory  were  served,  lai 
if  they  were  served  otherwise  than  by  delivering  a  copy  theri?"f 
to  the  defendant  personally,  the  reason'  therefor,  and  the  nam*- 
of  the  person  to  whom  the  copy  was  delivered,  unless^  his  naisf 
is  unknown  to  the  marshal;  in  which  case  the  return  niisi 
describe  him  so  as  to  identify  him,  as  nearly  as  may  be. 

L.  1882,  ch.  410,  S  1326. 

§  80.  Application  to  T^acate  or  nkoAHy  -vvarrant  of  attach 
meat.  , 

A  defendant,  whose  property  has  been  attached,  may,  upon  t^ 
return  of  the  summons,  or  before  such  return  on  "written  notk*' 
of  at  least  twenty-four  hours  to  the  plaintiff  or  his  attomej. 
apply  to  the  court  out  of  which  the  warrant  of  attachment  i»iie>! 
to  vacate  or  modify  it,  or  to  increase  the  plaintiff's  secuiitj". 
Such  an  application  may  be  founded  upon  the  papers  upon  whifb 
the  warrant  was  granted;  or  upon  proof,  by  affidavit*  on  the  part 
of  the  defendant,  or  upon  both.  If  it  is  founded  upon  proof  ca 
the  part  of  the  defendant,  it  may  be  opposed  by  neve  proof,  by 
affidavit,  upon  the  part  of  the  plaintiff,  tending  to  sustain  ifil 
ground  for  the  attachment,  recited  in  the  warrant,  but  no  othrr. 
The  court  may,  upon  the  return  of  the  summons,  or  at  any  other 
time  to  which  the  action  is  adjourned,  vacate  the  "warrant  of 
attachment  upon  his  own  motion,  if  he  deems  the  papers  uprs 
which  it  was  granted  insufficient  to  authorize  it. 

L.  1882,  ch.  410,  i  1327. 

§  80.  Effect  of  vacatinv  "warraat. 

Vacating  the  warrant  of  attachment  does  not  affect  the  jaris- 
diction  of  the  court  to  hear  and  determine  the  action,  where  ti* 
defendant  has  appeared  generally  in  the  action;  or  where  tfcf 
simimons  was  served  personally  upon  him,  or  where  judgmesf 
may  be  taken  against  him,  as  being  indebted  jointly  with  anotbr' 
defendant,  who  has  been  thus  summoned  or  has  thus  appeared. 
In  every  other  case  the  justice  who  vacates  a  warrant  of  atta^- 
ment  against  the  property  of  a  defendant  must  dismiss  the  actif'S 
as  to  him. 

L.  1882,  ch.  410,  §  1328. 

§  91.  Jndgme-ikt  vrliere  property  has  Vreen  attae&ed* 

Where  the  defendant  has  not  appeared,  and  the  summons  ba« 
not  been  personally  served  upon  him,  and  property  of  the  defea-i- 
ant  has  been  duly  attached  by  virtue  of  a  warrant  which  has  do' 
been  vacnted,  the  court  must  proceed  to  hear  and  determine  tlw 
action;  but  in  an  action  subsequently  brought,  the  judgment  is 
only  presumptive  evidence  of  the  indebtedness,  and  the  defead- 
ant  is  not  barred  from  any  counterclaim  against  tha  plontift 
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The  execution,  issued  upon  a  judgment  so  rendered,  must  require 
the  marshal  to  satisfy  it  out  of  the  property  so  attached,  without 
containing  a  direction  to  satisfy  it  out  of  any  other  property. 

L..   1882,  ch.  410,  |  1329. 

I  02.  Seetlons  appltcAble  «a  to  andertakliavy  et  cetera. 

Sections  one  hundred  and  six  to  one  hundred  and  ten  of  thii 
revision,  inclusive,  and  sections  one  hundred  and  twenty-seven 
and  one  hundred  and  twenty -eight,  In  so  far  as  they  relate  to 
undertakin.^,  sureties  and  justification,  apply  to  proceedings  under 
this  title,  and  the  exceptions  to,  and  examination  of,  suretie-i. 
whether  on  undertaking,  or  bail,  may  be  made  and  conducted  \y 
the  advene  party,  as  prescribed  therein. 
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AHT1CL.JB   THIBD,    - 

Replevin, 

Sec.    96.  Replevin. 

96.  Affidavit  and  undertaking  by  plaintiff. 

9T.  AffidaTlt  ttaerefor,   bufore  ooiniB«iic«ai«jit  of  acticM. 

d8.  Whvre  aeverul  chattclB  ari>  to  be  replevied. 

W.  Plaintiff's  undta-taklng  for  replevin. 

100.  Whon  agent,  et  ctnt^ra,    aiuy  make  affidavit  for  replerte  or  nta% 

101.  Requisition  of  Jasclce. 

102.  How  executed. 

103.  How  executed  if  property  conceak*d,  et  cetera. 

104.  Marshal  to  keep  In  pugsosBlon;  when  and  bow  to  dellTcr. 

105.  Return  to  requlsltlou. 

106.  Defeiiduut  wlwti  to  oJDcept  to  aarettes,  procecdinicB   tttfrmmptm, 

107.  Defendant  may  reclaim  chattel;  proceedings  thereupon. 

108.  Qualifications  of  sureties. 

109.  Justification. 

110.  Allowance  of  undertaking. 

111.  When  and  to  whom  marshal  to  deliver  chattel. 

112.  Penalty  for   wrong  delivery  by  ^narshal. 

113.  Claim  of  title  by   third   person:   proceedings  tben^apon. 

114.  Action  against  a  marshal  on  claim. 

115.  Indemnity  to  marshal  against  such  action. 
118.  Answer  of  title  In  third   person. 

117.  Defendant  may  demand  Judgment  for  return  of  chattel. 

118.  For  delivery  of  property.    How  money  recovered   by   same   Jxtdgmest 

may  be  collected. 
110.  Daiuages  when  chattel  Injured,  et  cetera,   by  defendant. 

120.  Judgment  or  verdict;   what  to  state. 

121.  Judgment  or  verdict,  et  cetera,  for  part  of  beveral  chattels. 

122.  Damages  how  ascertained  on  default. 

123.  Final  Judgment,  et  cetera. 

124.  Execution,  contents  thoreof. 
126.  Marshal's  power  to  take  chattel. 

126.  Action  on  undertaking,   when  maintainable. 

127.  Marshal's  return,   evidence  therein. 

128.  Injury,  et  cetera,  no  defence. 

129.  Proceeding  where  summons  not  personally  served. 
1.30.  When  action  not  affected  by  failure  to  replevy. 
131.  Judgment  of  action  with   others. 

fOS.  Action   to  recover  a   cba.ttef. 

An  action  to  recover  a  chattel,  with  or  without  damasks,  fi*^ 
the  wrongful  taking,  withholding,  or  detention  thereof,  may  U? 
brought  in  the  municipal  court  of  the  city  of  New  York,  except: 

1.  Where  the  chattel  was  taken  by  virtue  of  a  warrant,  ajraiiL^T 
the  plaintifif,  for  the  collection  of  a  tax,  assessment  or  fia^. 
issued  in  pursuance  of  a  statute  of  the  state,  or  of  the  FnitfJ 
States:  unless  the  taking  was,  or  the  detention  is,  unlawful,  a^ 
specified  in  section  ninety-seven  of  this  act. 

2.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  warraBt 
of  attachment,  against  the  property  of  the  plaintiff,  unless  it 
was  legally  exempt  from  such  seizure,  or  is  unlawfully  detaineJ. 
as  specified  in  section  ninety-seven  of  this  act; 

3.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  warrant 
of  attachment,  against  the  property  of  a  person  other  than  fbe 
plaintiff,  and  at  the  time  of  the  commencement  of  the  action  the 
plaintiff  had  not  the  right  to  reduce  it  into  his  possession. 

4.  Where  a  chattel  is  replevied  in  an  action  to  recorer  thf 
same,  and  a  final  judgment  awarding  the  possession  thereof  to 
the  defendant  is  rendered,  a  subsequent  action  to  recover  tfa# 
same  chattel  cannot  be  maintained  by  the  plaintiff,  for  the  sam? 
cause  of  action.     But  the  judgment  does  not  affect  his  right  to 
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nalntain  an  action  tx>  recoY^r  damages,  for  taking  or  detaiciHR 
h**  5tume  or  any  other  chattel,   nnlesa  it  was  rendered  airainst 

lim  upon  the  merits.  ' 

5.  If  plaintiffs  title  be  by  transfer,  made  since  wrongful  taking, 

>r  during  wrongful  detention,  no  action  can  be  maintained  unless 
he  person  from  or  throngh  whom  the  plaintiff  derived  title  might 

lave  maintained  the  same,  had  the  transfer  not  been  made. 

C.   C.   P.,   U  1210,    ie00-l«>2:   L.   18«2,   oh.   410,   I  1831. 

S  06.  AlBdavlt  and  under taklnv  by  plalntlll. 

The  plaintiff  may,  at  the  time  the  summons  is  issued,  but  not 
ifterwards,  require  the  chattel  to  be  replevied  as  prescribed  in 
fhis  act.  For  that  purpose  he  must  deliver  to  the  court,  an  affi- 
davit and  a  written  undertaking  as  herein  proscribed,  which  must 
be  61ed  with  the  clerk  of  the  court  in  the  district  in  which  the 
action  is  brought. 

L.  1882,  ch.  410,  f  1332. 

f  97.  Affidavit  therefor,  before  commeaeemeat  of  action. 

The  affidavit  proscribed  in  the  last  section,  must  particularly 
describe  the  chattel  to  be  replevied  and  must  contain  the  following 
allegations:  i 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled 
to  the  possession  thereof,  by  virtue  of  a  special  property  therein; 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according  to  the 
host  knowledge,  information,  and  belief  of  the  person  making  the 
affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment  or  fine,  issued 
in  pursuance  of  a  statute  of  the  state,  or  of  the  United  States: 
or,  if  it  has  been  taken  under  color  of  such  a  warrant,  either  that 
the  taking  was  unlawful,  by  reason  of  defects,  in  the  process,  or 
other  rauses  specified,  or  that  the  detention  is  unlawful  by  rea- 
son of  facts  specified  which  have  subsequently  occurred. 

5.  That  it  has  not  been  seized  by  virtue  of  an  execntion  or  war- 
rant of  attachment,  against  the  property  of  the  plaintiff,  or  of 
any  person  from  .or  through  whom  the  plaintiff  has  derived  title 
to  the  chattel,  since  the  seizure  thereof;  or,  if  it  has  been  so 
seized,  that  it  was  exompt  from  the  seizure,  by  reason  of  facts 
specified,  or  that  its  detention  is  unlawful,  by  reason  of  facts 
specified  which  have  subsequently  occurred. 

6.  Its  actual  value. 

C.  C.  P.,  S  1605;  L.  1882,  cb.  410,  g  1332. 

1 08.  .IVliere   several  ebattela  are  to  be  replevied. 

Where  the  affidavit  dewribes  two  or  more  chattels  of  the  same 
kind,  it  mnst  state  the  number  thereof,  and  where  it  deacribes  a 
chattel  in  bulk,  it  must  state  the  weight,  measurement,  or  othei 
quantity.  Where  it  describes  two  or  more  chattels,  to  be  replev- 
ied, it  may.  at  the  election  of  the  plaintiff,  state  the  aggregate 
value  of  all,  or  separately  the  value  of  any  chattel  or  of  any  class* 
of  chattels,  and  the  aggregate  value  of  the  remainder,  if  any. 
Where  it  states  separately  the  value  of  one  or  more  chattels  or 
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clames  of  chattels,  the  defendant  may  require,  as  prescribed  a 
the  following  provisions  of  this  article,  the  return  of  any  or  mjI 
of  the  chattels  or  classes  of  chattels,  the  value  of  -which  is  tha» 
stated,  or  of  the  portion  thereof  which  has  been  replevied.  If  be 
procures  such  a  return,  the  remainder  must  be  deliTered  to  th* 
plaintiff,  except  as  is  otherwise  prescribed  in  this  article. 

C.  C.  P..  f  1087:  L.  1882,  ch.  410,  f  13S2. 

f  90.  PlalntllTM    VBdertAklnv   for  replevlm. 

The  undertakinK  must  be  executed  by  at  least  two  sureties  ot 
by  a  fidelity  or  surety  company,  expressly  authorised  by  law  to 
execute  an  undertaking,  which  must  be  approved  by  the  cour^ 
It  must  be  to  the  effect  that  the  sureties  are  bound  in  a  spe^ifiej 
sum  not  less  than  twice  the  value  of  the  chattel,  as  stated  in  xhr 
affidavit,  for  the  prosecution  of  the  action,  for  the  return  of  tfer 
chattel  to  the  defendant,  if  possession  thereof  is  adjndgred  t>^ 
him,  or  if  the  action  abates,  or  is  discontinued,  before  the  chatti^ 
is  returned  to  the  defendant;  and  for  the  payment  to  the  defend- 
ant of  any  sum,  which  the  judgment  awards  to  him  against  the 
plaintiff. 

L.  1882,  cb.  410,  f  1090. 


f  lOO.  When  sffent,  et  cetera,  may  laatEe  aflldm.^lt  for 
plevia  or  return. 

The  affidavit  to  be  delivered  to  the  court,  in  behalf  of  tfe^- 
plaintiff,  with  a  requisition  to  replevy  a  chattel,  may  be  made  M 
the  plaintiffs  agent  or  attorney,  if  the  material  facts  are  withis 
his  personal  knowledge;  or  if  the  plaintiff  is  not  within  the  dtr 
of  New  York  where  the  attorney  resides  or  has  his  office,  or  H 
not  capable  of  making  the  affidavit.  The  affidavit  to  be  delivereO 
to  the  court,  either  in  behalf  of  the  defendant,  with  a  notice  thkt 
he  requires  the  return  of  the  chattel,  or  in  behalf  of  a  person  iK«r 
a  party,  who  makes  a  claim  as. prescribed  in  section  one  hundn^i 
and  thirteen  of  this  act,  may  be  made  by  an  agent  or  attoruf^-y. 
if  the  material  facts  arh  within  his  personal  knowledge,  or  if  thf 
defendant  or  claimant  as  the  case  may  be,  is  not  within  the  dtj 
of  New  York,  and  capable  of  making  the  affidavit.  TVhen  tlk 
affidavit  is  made  by  an  attorney  or  agent,  he  must  state  then>io 
what  allegations,  if  any,  are  made  upon  his  information  snJ 
belief;  and  he  must  set  forth  therein  the  grounds  of  his  belief, 
as  to  all  matters  not  stated  upon  his  knowledge,  and  the  reai^oo 
why  the  affidavit  is  not  made  by  the  party  or  the  claimant. 

C.  C.  p.,  §  1712. 

1 101.  ReqaUltlon    of   Jastlce. 

Upon  receiving  the  affidavit  and  undertaking,  the  justice  mu^ 
indorse  upon  or  attach  to  the  affidavit  a  written  requisition,  sub- 
scribed by  him,  requiring  the  marshal  to  whom  the  summons  i< 
delivered  to  replevy  the  property  described  in  the  affidavit,  on  or 
before  a  day  specified  in  the  requisition,  which  must  be  at  least 
six  days  before  the  return  day  of  the  summons.  The  affidavit 
undertaking  and  requisition  must  be  delivered  to  the  marshal 
with  the  summons. 

L.  1882,  eh.  410, 1 1333. 
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1 102.  Ho'w  «x«cat<»«l. 

If  any  chattel  described  in  the  affidavit  is  found  in  the  pos- 
lession  of  the  defendant,  or  of  his  agent,  the  marshal  to  whom 
he  summons,  affidavit  and  requisition,  together  with  a  copy  of 
lie  undertaking  arc  delivered,  after  the  undertaking  and  requi- 
(itjon  have  been  approved  by  the  court,  as  prescribed  in  the  fore- 
going sections  of  this  chapter,  must  forthwith  replevy  it  by  taking 
t  into  his  possession.  He  must  thereupon  without  delay  serve 
ipon  the  defendant  a  copy  of  the  summons,  affidavit,  requisition 
md  undertaking  by  delivering  the  same  to  him  personally,  if  he 
.'an  be  found  within  the  city  of  New  York,  or  if  he  cannot  be  so 
*ound,  to  his  agent,  if  any,  from  whose  possession  the  chattel  is 
:aken;  or  if  neither  can  be  found  within  the  city  of  New  York,  by 
eaving  a  copy  at  the  usual  place  of  abode  of  either,  with  a  per- 
lon  of  suitable  age  and  discretion. 

C.  C.  P.,  J  1701. 

S  103.  Hour  executed   If  property  coneealed,  et  cetera. 

If  any  chattel,  described  in  the  affidavit*,  is  secured  or  concealed 
in  a  building  or  inclosure,  the  marshal  must  publicly  demand  its 
ielivery.  If  it  is  not  delivered,  pursuant  to  the  demand,  he  must 
3ause  the  building  or  inclosure  to  be  broken  ppen,  and  must  take 
the  chattel  into  his  possession. 
c.  c.  P..  f  1701. 

i  104.  Marnh al  to  Iceep  In  possession  |  when  and  bow  to 
lellver. 

A  marshal  who  has  replevied  a  chattel,  must  retain  it  in  his 
;>ossession,  'keeping  it  in  a  secure  place,  until  the  person  who  is 
entitled  to  the  possession  thereof,  is  ascertained,  as  prescribed  in 
this  title.  He  must  then  deliver  it  to  that  person  upon  request 
ind  payment  of  his  lawful  fees,  and  necessary  expenses  for  taking 
md  keeping  it,  as  taxed  by  the  court,  out  of  which  the  proceed- 
ings issued. 

C.  C.  P.,  f  1702. 

1 10s.  Return  to  requisition. 

The  marshal  must,  on  or  before  the  return  day  of  the  summons, 
nafke  a  return  to  the  requisition,  under  his  hand,  stating  all  his 
proceedings  thereupon;  and  file  it,  with  the  affidavit,  undertaking, 
ind  requisition,  with  the  clerk  in  the  district  in  which  the  action 
s  brought.  The  return  must  state  the  manner  in  which  the  sum- 
nons,  affidavit,  requisition  and  undertaking  were  served:  and,  if 
they  were  served  otherwise  than  by  delivering  the  requisite  copies 
to  the  defendant  personally,  the  reason  therefor  and  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unless  his  name 
is  unknown  to  the  marshal,  in  which  case  the  return  must  describe 
iim  so  as  to  identify  him,  as  nearly  as  may  be. 

L.  1882,  eb.  410,  §  1335. 

I106.  Defendant  'vrben  to  except  to  svretlesi  proceedlnvs 
thereupon. 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least 
two  days  before  the  return  day  of  the  summons,  the  defendant, 
anless  he  requires  a  return  of  the  chattel,  may  serve  upon  th* 
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• 

plaiutifT,  or  upon  the  marshal,  a  written  notice  that  he  eit*^ 
to  the  piaiutift's  sureties,  otherwise  he  is  deemed  to  haye  waivr: 
all  objections  to  them.  If  such  a  notice  is  serve*!,  the  snwir^ 
must  justify  upon  the  return  of  the  sumwous,  or  the  pkiiiuf 
must  then  give  new  undertaking?  to  the  same  effect  as  the  oripiiLji 
undertaking,  with  other  sureties,  who  must  then  appear  aia- 
justify  before  the  court. 

L.  1882,  ch.  410.  9  18S6. 

f  107.  Defendant  may  reclaln&  chattel)  proceedings  tker«- 
npon. 

At  any  time  before  the  return  of  the  summons,  the  defend att 
may,  if  he  does  not  except  to  the  plaintiff's  sureties,  serv**  ui^s 
the  clerk  a  notice  that  he  requires  the  return  of  the  charte: 
replevied.  With  the  notice  he  must  deliver  to  the  clerk  the  U- 
lowing  papers: 

1.  An  affidavit,  containinjr  an  allegation,  either  that  the  d»'f«od- 
ant  is  the  owner  of  the  chattel,  or  that  he  is  lawfully  entitled  tt 
the  possession  thereof^  by  virtue  of  a  special  proi>erty  thenMi- 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  An  undertaking,  executed  by  at  least  two  suretif»«,  or  t 
fidelity  or  surety  company,  specifically  authorized  by  law  to  ttt 
instead  of  sureties,  to  the  effect  that  they  are  bound,  in  a  sp^^- 
fied  sura,  not  less  than  twice  the  value  of  the  chattel,  as  stdtt-i 
in  the  affidavit  of  the  plaintiff,  for  delivery  thereof  to  the  plae- 
tiff,  if  delivery  thereof  is  adjndffed,  and  for  the  payment  to  hw. 
of  any  sum,  which  the  judgment  awards  aj?ainst  the  defendarr 
The  sureties  in  the  undertaking,  must  justify  before  the  cour. 
upon  the  return  of  the  summons. 

If  the  plaintiff  has  stated  separately  in  his  aflidsT^it  the  valse 
of  one  or  more  chattels,  or  classes  of  chattels,  as  ppescril>ed  rz 
section  ninety-eijjht  of  this  act,  the  defendant  may  require  a 
delivery  of  part  of  the  property  replevied,  as  prescribed  in  ihti 
section. 

C.  C.  P.,   IS  1704,  2ft25;   L.   1882,  ch.  410,  f  1337. 

§  108.  Qnallficatlona  of  nnreties. 

The  qualifications  of  sureties,  as  required  by  this  act,  are  t^ 
follows: 

1.  Each  of  them  must  be  a  resident  of,  and  a  householder  or 
freeholder  within  the  city  of  New  York. 

2.  Each  of  them  must  be  worth  twice  the  sum  specified  tvi 
which  they  Ijecome  obligated  in  the  undertaking  or  order  ef 
arrest,  exclusive  of  property  exempt  from  execution. 

8.  A  fidelity  or  surety  company  specifically  authorised  by  h* 
to  act  as  surety. 

C.  C.   P.,  «f  579,  2926:  L.  1882,  ch.  410,  §  13S8. 

§  109.  Juwtlflcatlon. 

For  the  purpose  of  justification,  each  of  the  sureties  or  bs'' 
must  attend  before  the  court,  at  the  time  and  place  mentio&e^ 
in  the  notice,  provided  in  section  one  hundred  and  six  of  this  a*^ 
and  be  examined  on  oath,  touchinir  his  sufficiency,  ia  such  ma&s*^r 
as  the  court,  in  its  discretion,  thinks  proper.  The  court  may,  i? 
its  discretion,  adjourn  the  examination*  from  day  to  day,  untfl  it 
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s  completed,  but  such  an  adjoummieDt  must  always  be  to  the 

i€»xt  judicial  day,  unless  by  consent  of  parties.    If  required  by  tbe 

ttorney  for  the  adverse  party,  the  examination  must  be  reduced 

0  writing,  and  subscribed  by  the  bail  or  surety. 
C.   C.  p.,   H  580,  2920;  L.   18S2,  ch.  410,  §  1338.- 

f  llO.  Allowance  of  vndertalcliis. 

If  the  court  finds  the  surety  or  bail  sufficient,  it  must  annex 
he  examination  to  the  undertaking,  indorse  its  allowance  thereon, 
md  cause  them  to  be  filed  with  the  clerk. 

O.   C.  p.,  H  &81,  2026;  U   1882,  ch.  410,   {  1338. 

i  111.  "When  and  to  ^pvbosK  niar«hal  to  deliver  chattel. 

If  the  defendant  neither  excepts  to  the  plaintiffs  sureties,  nor 
•equires  the  return  of  the  chattel,  within  the  time  prescribed  for 
hat  purpose,  or  if  he  fails  to  procure  the  allowance  of  his  under- 
akin^,  or  !f  the  plain tiflP.  after  the  defendant  has  excepted  to  his 
nireties.  duly  procures  the  allowance  of  his  undertaking,  the 
narshal  must,  except  in  the  case  specilied  in  section  one  hundred 
md  thirteen  of  this  act.  imme<llately  deliver  the  chattel  to  the 
>lnintiflf.  '  If  the  plaintiff,  after  the  defendant  has  excepted  to 
lis  a\iretie«,  fails  to  procure  the  allowance  of  his  undertaking, 
)r  if  the  defendant  after  he  has  required  the  return  of  the  chat- 
el,  procures  the  allowance  of  his  undertaking,  the  marshal  must 
mmediately  deliver  the  chattel  to  the  defendant 

I..  1882,  ch.  410,  S  1339. 

f  112.  Penalty  for  -wronjir  delivery  by  marsltal. 

The  marshal  who  delivers  to  either  party,  without  the  consent 
)f  the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in 
he  last  sci'tion,  or  by  virtue  of  an  execution  issued  upon  a  judg- 
nent  in  the  action,  forfeits  to  the  party  aggrieved  the  sum  of  one 
lundred  dollars,  and  is  also  liable  to  him  for  all  damages  which 
le  sustains  thereby. 

L.  1882.  cb.  410.  f  1340. 

9113.  Claim  of  title  by  third  person^  proceeding  there- 
upon. 

At  any  time  before  the  chattel   which  has  been  replevied   is 

1  dually  delivered  to  either  party,  if  a  person  not  a  party  to  the 
iftion,  claims  as  apainst  the  defendant  a  right  to  the  possession 
hereof,  existing  at  the  time  when  it  was  replevied,  an  affidavit 
nay  be  made  and  delivered  to  the  marshal  who  executed  the 
•fMinisition,  in  his  behalf,  stating  that  he  makes  such  claim, 
jpecifying  the  chattel  or  chattels,  to  which  it  relates,  if  two  or 
nore  chattels  have  been  replevied,  and  the  claim  relates  only  to 
lart  of  them,  and  setting  forth  the  faets  upon  which  his  right 
3f  posses.sion  depends.  In  that  case,  the  marshal  may,  in  his 
1.i^«fTotion,  before  he  delivers  the  chattel  to  the  plaintiff,  serve 
ipon  tho  plaintiffs  attorney,  a  copy  of  the  afl^davit  with  a  notice 
'hat  ho  reouirrs  indomnity  against  the  claim.  If  the  indemnity 
is  not  furnished  within  a  reasonable  time,  after  the  plaintiff 
becomes  entitled  to  the  delivery  of  the  chattel,  the  marshal  may, 
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in  his  discretion,  deliver  it  to  the  claimant  without  incoTnnr  «? 
liability  to  tlie  plaintlflP,  by  reason  of  so  doing. 
C.   C.   P.,   »  1709;   L.   1882,  ch.   410,   f  1341. 

S  114.  Action  avalnat  a  ntarabal  on  claim. 

A  person,  not  a  party  to  the  action,  who  has  served  an  afBdarr 
as  prW^^bed  in  the  last  section,  may  maintain  an  action,  agj»< 
?he  marshal  who  has  delivered  the  chattel  to  the  Pl^'^^tir  t« 
recover  his  damages,  by  reason  of  the  taimg  detention,  or  deln- 
ery  of  the  chattel.    But  the  summons  m  such  an  action  mnirt  ^ 

issued  within  three  months  after  th^.^^il,7J^'  !£^  l^tl^V'^ 
the  plaintiff,  and  must  be  served  withm  three  monthu  after  it  > 
issued.  An  action  cannot  be  mamtamed  agamst  a  marshal  by  i 
person  so  entitled  to  make  a  claim,  except  as  prescribed  la  tfci* 
section. 
C.   C.  P..   I  1710;   L.   1882,  ch.   410,   f  1841. 


§115.  Indemnity  to  mamlua  a«aln«t  sncli  netlom. 

The  indemnitv  to  be  furnished  to  the  marshal  by  the  plaiiinff 
as  prescribed  in  the  last  section  but  one,  must  consist  of  a  wnttrt 
undertaKing  to  him,  in  an  amount  at  least  double  the  actpi 
value  of  the  property  claimed,  executed  by  at  least  two  soren**^ 
or  in  a  proper  case  by  a  fidelity  or  surety  company,  that  they  or 
it  will  indemnify  him  against  any  liability,  for  dama^es^  ctft- 
or  expenses,  to  be  incurred  in  an  action,  brought  against  hiia. 
by  reason  of  the  taking  or  detention  of  the  chattel,  or  its  delivwr 
to  the  plaintiff.  Each  of  the  sureties  besides  possessing  the  otfe^r 
qualifications  required  by  law,  must  be  a  freeholder  or  bans*" 
holder  in  the  city  of  New  York.  The  marshal  before  deliverfcz 
the  chattel,  may  require  the  persons  offered  as  sureties,  to  .<ti^ 
mit  to  an  examinntion.  before  the  court,  out  of  which  the  pro 
ceedings  issued.  The  sureties  are  entitled  to  be  substituted  a> 
defendants,  in  an  action,  brought  as  prescribed  in  the  last  sectio'it 
as  if  the  chattel  had  been  levied  upon,  by  virtue  of  an  execatioc 

C.   C.   P.,   I  1711;   L.   1882,  ch.   410,   1  1341. 

I  llBn.  Third  party  may  Interplead  and  defend. 

At  any  time  before  a  chattel  or  chattels  which  have  b«a 
replevied  are  actually  delivered  to  either  party,  and  at  least  tR« 
days  before  the  return  day  of  the  summons,  a  person,  not  a 
party  to  the  action,  who  claims  a  right  to  the  iwssession  of  th^ 
chattel  or  chattels  so  replevied,  or  any  part  thereof,  which  ri^i 
is  claimed  to  have  existed  at  the  time  when  the  said  chattel  ^r 
chattels  were  replevied,  and  which  he  desires  to  assert,  mij 
make  an  affidavit  and  deliver  the  same  to  the  court,  stating;  tbat 
he  makes  such  claim,  and  does  so  without  collusion  with  the  ** 
fendant.  The  party  shall  also  specify  in  such  affidavit,  i^ 
chattel  or  chattels  to  which  he  makes  claim,  aettin?  forth  tb*^ 
facts  upon  which  his  right  depends,  and  praying  to  bo  impleadt^I 
as  a  defendant  in  the  action.  The  court  may  thereupon  gnat 
leave  to  said  party  to  appear  and  defend  and  the  provisions  of 
this  act  in  relation  to  the  defendant  or  defendants  originally  pi«- 
ceeded  apainst,  so  far  as  applicable,  shall  apply  to  the  said  party, 
and  the  court  may,  in  its  discretion,  make  such  order,  or  din-rt 
such  delivery  of  the  pojssrssion  of  the  property,  as  may  l>e  jnst. 
and  th*»reupon  the  eT»t?re  controversy  may  he  determined  in  ihf 
action.    Xothinc  in   this  seetion,  however,  shall  be  construed  to 
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affect  the  rights  of  the  parties  to  maintain  a  seiwrate  action,  oi 
to  recover  damages  for  the  wrongful  taking  or  detention  of  a 
chat^^el,  nnless  judgment  is  awarded  against  him,  as  herein  pro- 
vided, on  the  merits.  In  that  case  the  court  may  grant  leave  to 
said  party  to  appear  and  defend,  and  the  provisions  of  this  act 
in  relation  to  the  defendant  or  defendants  originally  proceeded 
against,  then  apply  to  said  party. 

[New.]    L.  1903,  ch.  43t.    In  effect  May  7,  1903. 

I  110.  Ana-wer  of  title  In  third  peraon. 

The  defendant  may,  by  answer,  defend,  on  the  ground  that  a 
third  person  was  entitled  to  the  chattel,  without  connecting  him- 
self with  the  latter's  title. 

c.  c.  P.,  I  1728. 

8  IIT.  Defendant  n»&y  demand  jKdvment  for  return  of 
cliattel. 

Whore  a  chattel  has  been  replevied,  and  the  defendant  has  not 

required  the  return  thereof,  pending  the  action,  as  prescribed  in 

the  foregoing  sections,  he  may,  in  his  answer,  demand  judgment 

for  the  return  thereof,  either  With  or  without  damages  for  the 

taking,  withholding,  or  d'^tention. 

L.   1882.  ch.  410,   {  1342. 

}  118.  For  delivery  of  property  ^  hovr  money  recovered  by 
same  Jndvment  may  be  collected.  * 

An  execution  for  the  delivery  of  a  chattel,  must  particularly 
describe  the  property  and  designate  the  party  to  whom  the  judg- 
ment awards  possession  thereof.  It  must  require  the  marshal 
to  deliver  the  iwssession  of  the  property  within  the  city  of  New 
York,  to  the  party  entitled  thereto.  If  a  sum  of  money  is  awardpd 
by  the  same  judgment,  it  may  be  collected  by  virtue  of  the  same 
execution;  or  a  separate  execution  may  be  issued  for  the  collec- 
tion thereof,  omitting  the  direction  to  deliver  poss  -ssion  of  the 
property.  If  one  execution  is  issued  for  both  purposes,  it  must 
contain  with  respect  to  the  money  to  be  collected,  the  same  direc- 
tions as  an  execution  against  property,  or  against  the  person  as 
the  case  requires. 

O.  O.  P.,  I  1373;  L.  1882.  ch.  410,  S  1343. 

f  ^19.  Damages  vrben  chattel  Injured,  et  cetera,  by  de- 
fendant. 

Where  the  plaintiff  recovers  a  chattel  which  was  injured,  or 
otherwise  depreciated  in  value,  while  it  was  in  the  possession  or 
under  the  control  of  the  -defendant,  under  such  circumstances, 
that  the  plaintiff  might  recover  damages  for  the  injury  or  depre- 
<!iation,  in  an  action  brought  against  the  defendant  therefor,  he 
may  recover  the  same  damages,  in  an  action  brought  as  pre- 
scribed in  this  article.  In  that  case  he  must  set  forth  the  facts 
in  his  complaint,  and  demand  judgment  for  damages  accordingly. 

C-  C.  P.,  S  l''22;  L.  1S82,  ch.  410,  §  1343. 

I   1220.  Judirment  or  verdict)  Tvhat  to  Mtate. 
The  judgment,   verdict   or  decision,   must  fix   the   damages,   if 
any,  of  the  prevailing  party, 

1.  Where  it  awards  to  the  plaintiff  a  chattel,  which  has  not 
Inyon  replevied,  or  wher-^  it  awards  to  the  prevailing  party  a 
chattel,  which  has  been  replevied,  and  afterwards  delivered  by 
the  marshal  to  the  unsu('<*i'ssfnl  partj',  or  to  a  person  not  a 
party,  it  must  also  fix  the  value  of  the  chattel,  at  the  time  of 
the  frial. 

2.  In  a  rase  where  the  unsuccessful  party  had  a  s|>ecial  prop- 
erty therein,  not  equal  to  the  full  vnluntiou  of  thp  chattel  to  fix 
th€»  value  of  the  special  property. 

O.  C.  P.,  8fi  1726.  1727:  L,  1882,  cb.  410.  $  1343. 
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I  nil.  Jvdsateat  or  ▼erdict*  et  eetcra,  f  < 
cbatteUi.  / 

Where  the  action  i«  Drought  to  recoTer  two  or  more  obats^ 
the  judgment,  verdict  or  decision,  maF  award  to  one  party*  cv 
or  more  distinct  chattels,  which  can  be  identified,  and  set  apir 
from  the  others,  and  the  residue  to  the  other  {mrtj-,  and,  U  Ztit' 
essary,  the  complaint  must  be  amended  so  as  to  conform  thncfik. 
The  final  judgment  rendered  thereupon,  must  award  to  each  par: 
the  same  relief,  with  respect  to  the  finding  in  his  faror,  ts  i 
separate  judgments  were  rendered,  except  that,  ^«rhere  each  ptnj 
is  entitled  to  an  absolute  award  of  asnm  of  money,  against  t^ 
other,  the  smaller  sum  must  be  deducted  from  the  greater,  ia. 
the  balance  only  must  be  awarded. 

C.  G.  P.,  f  1728. 

I  122.  Damaffes;  how  ajicertataed  on  def&«lt. 

Where  the  plain tijp^  is  entitkd  to  judgment  by  default,  for  vi^ 
of  an  appearance  or  pleading,  the  court  to  wbich  he  applies  W 
judgment  may  ascertain  and  determine  the  damages  to  whidk^ 
is  entitled  and  the  Talue  of  the  chattel,  if  necessary. 

C.  C.  p.,   i   1729. 

I  123.  Final  Jndvmenty  et  cetera. 

Final  judgment  for  the  plaintiff  must  award  to  him  potBOcrm' 
of  the  chattel  recovered  by  him,  with  his  daniaipes  if  any.  1^* 
chattel  recovered  was  not  replevied,  or  if  after  it  was  replr^>^ 
it  was  doUvered  "po  the  defendant,  or  to  a  person  not  a  party. » 
prescribed  in  this  act,  the  final  judgment  must  alno  a'ward  to  i^ 
plaintiff  the  sum  fixed  as  the  value  thereof,  to  be  paid  by  & 
defendant,  if  possession  thereof  is  not  delivered  to  tiie  plaictS 
If  the  defendant  has  demanded  judgment  for  the  retnm  of  i 
chattel,  which  was  replevied,  and  afterwards  delivered  to  t> 
plaintiff  or  to  a  person  not  a  party,  as  prescribed  in  this  iC- 
final  judgment  ifi  his  favor  therefor  must  award  to  him  pos» 
sion  thereof,  with  his  damages,  if  any,  and  it  must  also  award  t 
him  the  sum  fixed  as  the  value  thereof;  to  be  paid  by  the  pl^ 
tiff,  if  possession  is  not  delivered  to  the  defendant.  But  if  tfe 
case  is  one  of  those  specified  in  subdivision  two  of  eectios  cs 
hundred  and  twenty  of  this  act.  final  judgment  in  favor  c^  tb* 
defendant  must  award  to  him  the  sum  fixeil  as  therein  speciatd 
and  if  it  is  not  collected,  the  delivery  of  the  chattel,  or,  if  *' 
chattel  has  not  been  replevied,  or  has  been  returned  to  him  af^' 
replevin,  that  he  is  entitled  to  the  possession  thereof,  nniil  tfc 
sura  so  awarded  is  collected,  or  otherwise  paid. 

C.  C.  P.,  5  1T30;  L.  1882,  ch.  410,  §  1343. 

S  124.  Execution;  contents  thereof. 

An  execution  for  the  delivery  of  the  |x>sse8sion  of  a  chattel  «^ 
to  satisfy  out  of  the  property  of  the  judgment  debtor  a  san  *- 
money  contingently  awarded  against  him,  must  contain,  in  ac- 
tion to  the  other  matters  prescribed  by  law,  the  following  dim^ 
tion: 

1.  Where  the  judgment  awards  a  sum  of  money,  if  po9se«9a9S 
of  the  chattel  is  not  delivered  to  the  prevailing  party,  the  cx^* 
tion  must  require  the  marshal  if  the  chattel  cannot  be  focr^ 
within  the  city  of  New  York,  to  satisfy  the  sum  so  awarded  «i^i 
interest  and  his  fees,  out  of  the  property  of  the  party  agai^ 
whom  the  judgment  is  rendered. 

A  direction  to  satisfy  a  sum  of  money  oat  of  property,  as  F^ 

scribed  in  this  section,  must  be  in  the  form  required  by  law  f« 

a  like  direction,  where  an  execution  against  property  ia  i 

upon  a  judgment  for  a  sum  of  money. 

C.  C.  P..  i  1731;  L.  1882.  ch.  410,  I  1348. 
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I  126.  Marahal's  pcwer  to  take  ebattel. 

For  the  purpose  of  takinip  possession  of  a  chattel,  by  virtue  of 
such  an  execution,  the  powers  of  the  marshal  are  the  same  as 
Tvhere  he  Is  required  to  replevy  a  chattel. 

C.  C.  p.,  i  1733;  L.  1883,  chv  410, 1 1343. 

I  120.  Action  on  nndertaklnv)  ^vken  maintainable. 

A  plaintiff  who  has  recovered  a  final  judgment  cannot  maintain 
an  action  against  the  sureties  in  an  undertaking  given  in  behalf 
of  the  defendant  to  procure  a  return  of  the  chattel  or  against  the 
bail  of  a  defendant  who  has  been  arrested,  until  after  the  return, 
wholly  or  partly  unsatisfied  or  unexecuted,  of  an  execution  in 
his  favor,  for  the  delivery  of  the  possession  of  the  chattel,  or  to 
satisfy  a  sum  of  money  out  of  the  property  of  the  defendant,  or 
for  both  purposes,  as  the  case  requires.  A  defendant  w^ho  has 
recovered  a  final  judgment  cannot  maintain  an  action  against 
the  sureties  in  the  plaintiff's  undertaking,  given  to  procure  a 
replevin  until  after  a  like  return  of  similar  execution  against  the 
plaintiff. 

C.  C.  P.,   i  1733;  L.  1882.  oh.  410,  {  1343. 

I  12T.  MtLTuhwLVm  retarni  eTlden^e  therein. 

In  such  an  action  against  the  sureties,  the  marshars  return  to 
the  execution  is  presumptive  evidence  of  a  failure  to  deliver  or 
to  return  a  chattel,  or  to  pay  a  sum'^of  money,  according  to  the 
terms  of  the  undertaking. 

C.   C.   P.,   §  1734;  L.   1882,   cb.  410,   $   1343. 

t  1228.  Injury,  et  cetera,  no  defence. 

It  is  not  a  defence  to  such  an  action,  that  the  chattel  was 
injured  or  destroyed,  after  it  was  replevied,  unless  the  injury  or 
c|est ruction  was  affected  by  the  act,  or  with  the  consent  of  the 
plaintiff,  in  the  action,  or  occurred  after  the  chattel  was  taken 
by  virtue  of  the  execution. 
C.  C.  P.,  I  1736;  li.  1882.  ch.  410,   |  1343. 

^120.  ProceedlnfiT  -where  Mnnmons  not  personally  serTcd. 
rVher.e  the  defendant  does  not  appear,  and  the  summons  has 
not  been  personally  served  upon  him,  and  a  chattel,  or  a  part  of 
a  chattel,  to  recover  which  the  action  is  brought,  has  been  re- 
plevied, and  the  proceedings  thereupon  have  befu  duly  taken, 
as  prescribed  in  this  act,  the  court  must  proceed  to  hear  and 
determine  the  action  with  respect  to  that  chaltel,  or  part  of  a 
chattel,  or,  if  the  action  is  brought  to  recover  two  or  more  chat- 
tels, with  respect  to  those  which  have  been  replevied,  in  like 
manner  and  with  the  like  effect  as  if  the  summons  had  been 
personally  served. 

r..    1882.   ch.   410.    §    1344. 

§    180.  "When  a^stlon  not  affected  by  failure  to  replevy. 

vV'here  the  summons  has  been  personally  served  upon  the  de- 
fendant, or  where  he  appears,  the  court  must  proceed  to  he  a? 
and  determine  the  action,  although  the  plaintiff  has  not  required 
the  chattel  to  be  replevied,  or  the  marshal  has  not  been  able  to 
replevy  it. 

T,.    1882,   ch.   410,    S   1845. 

I    181.  Joinder  of  action  frith  others. 

nothing  in  this  title  is  to  be  so  construed  as  to  prevent  the 
plaintiff  from  uniting  in  the  same  complaint  two  or  more  causes 
of  action,  in  any  case  specified  in  section  one  hundred  and  forty- 
six   of  this  act. 
C.  O.  p.,  I  1689.  ^^gj 
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article:  fourth. 

Action  to  forecloae  a  lien  on  a  chaiteL 

Sec.  137.  Action;  when  and  In  what  courts  maintainable. 

138.  Warrant  in  action. 

139.  Action  on  conditional  sale   agreemeat,   et  cetera;    bow 

140.  Judgment;  order  of  arrest;  bodj  ezecatlon. 

141.  Jndiment,  et  cetera. 

142.  Application  of  this  article. 

S 137.  Action  I   "vrben   «jid   la  i^Kat  courts    mAlmtslBskle. 

An  action  may  be  maintained  in  the  municipal  court  of  tb<^  k-.tj 
of  New  York,  to  foreclose  a  lien  upon  a  chattel,  for  a  soid  ' 
money,  where  the  amount  claimed,  exclusive  of  costs,  doei»  i-* 
exceed  five  hundred  dollars,  in  any  case  where  such  a  lien  exir* 
at  the  time  of  the  comMencement  "^f  the  action. 

C.  c.  P..  i  1737. 

i  138.  Warrant  in   action   for. 

In  an  action  to  foreclose  a  lien  upon  a  chattel,  if  the  plaitnf 
is  not  in '  possession  of  the  ^ehattel,  a  warrant,  commaBdini^  !'• 
marshal  to  seize  the  chattel,  and  safely  keep  it  to  abide  the  jnti: 
ment*  may  be  issued  in  like  manner,  as  a  warrant  of  attachn:^ 
may  be  issued,  in  an  action  founded  upon  a  contract,  and  ti' 
provisions  of  law  applicable  to  a  warrant  of  attachment.  i<?:]« 
out  of  the  court  apply  to  a  warrant  issued  as  prescribed  in  r:* 
act,  and  to  the  proceeding's  to  procure  it,  and  after  it  has  b?r- 
is.sued,  except  as  otherwise  specified  in  the  judgment. 

L.  1882,  ch.  410,  |  1330. 


i  139.  [Am'd,   191 0.l      Action    on   conditional 
menty   ct  cetera )  hoMr  bronsht. 

No  action  shall  be  maintained  in  this  court,  which  arises  r.n  i 
contract  of  conditional  sale  of  personal  property;  a  hiring:  <• 
per.sonal  property,  where  title  is  not  to  vest  in  the  person  hlri:r 
until  payment  of  a  certain  sura;  or  a  chattel  mortjrape  ita' 
to  secure  the  purchase  price  of  chattels:  except  an  actior  •' 
foreclose  the  lien,  as  provided  in  this  article.  For  the  pnn-^ 
of  this  section  an  instrument  in  writinj^  as  above  stated  shal!  ^' 
deemed  a  lien  upon  a  chattel.  Provided,  however,  that  an  aor^v? 
may  be  maintained  to  recover  a  sum  or  sums  due  and  paT.tW? 
for  instalment,  payment  or  hiring,  but  in  such  cases  no  order  ^ 
arrest  shall  issue. 

L.    1910.   ch.   542.     In  effect  Jone  20.   19ia 

(I  140.  [Am'd.  l!ii>3.i      Jndflrmcnti  order  of  arreatf  iMk^rexf 
cntion. 

in  an  action  of  foreclosure,  as  provided  in  the  last  sectk-i. 
wlit^re  the  sum  or  sums,  over  all  payments  and  set-oflfs  due  xi4 
payable  by  the  terms  of  a  written  contract  of  condition.^'  ?:jW. 
or  ui-  .n  tlie  payment  of  which  the  title  to  hired  personal  pr«Hvrr» 
vests,  or  secured  by  a  chattel  mortgage,  amount  to  more  {^2 
one  hundred  dollars,  the  plaintiff  may  allege  that  the  defend^i^t 
wilfully  or  maliciously  disposed  of  or  concealed  the  property  i^r 
a  part  thereof,  covered  by  the  instrument  on  which  suit  is  iasc- 
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:tited.  In  which  case  the  conrt  may  arrant  an  order  of  arrest  )n 
lie  manner  proyided  in  article  one  of  this  title,  and  upon  such 
iUegation  heing  proved  on  the  trial,  execution  a^inst  the  per- 
ion  shall  issue,  if  the  provisions  of  this  act  relating  to  indorse- 
nent  upon  the  summons  have  been  complied  with,  unless  the 
;>roperty  awarded  by  the  judgment  is  produced  by  the  defendant 
tx>  satisfy  the  execution  and  levy,  when  made  as  provided  in  this 
article.  Upon  judgment  being  rendered,  as  prescribed  in  this 
article  under  the  provisions  of  this  or  the  last  preceding  section, 
and  execution  issuing  thereon,  the  property  subject  to  levy  must 
be  produced  or  possession  made  readily  available  at  the  time  of 
such  levy,  to  satisfy  the  executiod  in  the  manner  prescribed  in 
the  judgment,  and  on  failure  so  to  do,  where  the  plaintiff  has 
recovered  judgment  for  a  sum  exceeding  one  hundred  dollars, 
exclusive  of  costs,  an  execution  against  the  person  shall  issue, 
provided  the  provisions  of  this  act  relating  to  indorsement  upon 
the  summons  have  been  complied  with^  on  the  return  of  the 
marshal  having  the  execution  made  to  the  clerk  of  the  court  In 
the  district  in  which  the  judgment  is. docketed,  to  the  effect  that 
such  property  is  not  available  for  levy  and  execation* 

L.  1908,  ch.  IM.    In  effect  April  8, 1908. 

S  141.  Jadffment,  et  eetera. 

In  an  action  to  foreclose  a  lien,  the  final  judgment  in  favor  of 
the  plaintiff,  must  specify  the  amount  of  the  lien,  and  direct  a 
sale  of  the  chattel  to  satisfy  the  same  and  the  costs,  if  any,  by 
a  marshal,  in  like  manner,  as  where  a  marshal  sells  personal 
property  by  virtue  of  an  execution,  and  the  application  by  him 
of  the  proceeds  of  the  sale,  less  his  fees  and  expenses,  to  the 
payment  of  the  amount  of  the  lien,  and  the  costs  of  the  action. 
It  must  also  provide  for  the  payment  of  the  surplus  to  the  owner 
of  the  chattel,  and  for  the  safe  keeping  of  the  surplus,  if  neces- 
sary, by  the  clerk  of  the  court,  until  it  is  claimed  oy  him.  If  a 
defendant  upon  whom  the  summons  is  personally  served,  is  liable 
for  the  amount  of  the  lien,  or  for  any  part  thereof,  it  may  also 
award  payment  accordingly. 

C.  C.  p.,  if  1739,  1740. 

%  142.  Application   of  tlilfl  art! ele. 

This  title  does  not  affect  any  existing  right  or  remedy  to  fore- 
close or  satisfy  a  lien  upon  a  chattel,  without  action,  and  it  does 
not  apply  to  a  case,  where  another  mode  of  enforcing  a  lien  upon 
a  chattel  is  specially  prescribed  by  law. 

G.  C>  P< ,  f  lT4l«  ^  ^*C2t 
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TITLE  IV. 
Pleadings. 

8frC.  145.  l^evdlns^s   on   joinder   of  Issue. 

146.  What  causes  of  action  may  be  joined  In  th«  same  cam^laltaL 

147.  Plaintiff  to  prore  bli  case;  ezceptloDS. 

148.  Defendant  m^  offer  to  ailow  JudgneBt  or  eoUBpromtaeL 

149.  Couplalnt.  * 
IRO.  Answer;  what  to  contain. 
151.  Ooantorclalm  defined. 

163.  Rules  respecting  the  allowaoce  of  coimteKlalm. 

163.  Judgment  when  demaml  dt  countercUtm  are  equal,  or  uoeqaaL. 

154.  For  afflrmutlve  rollof. 

156.  Counterclaim   when   defendant  is  sued   in  a  repreoentatlTe  capftc^? 

156.  When  plaintiff  is  an  executor  or  administrator. 

167.  Gonnterclaini  where  amount  Is  In  excess  of  conrts*  Jari«dlctk». 

168.  When  defendant  may  demur. 

159.  Demurrer  to  complaint  must  sp<K?ify  grounds  of  obj«ctiosL. 

160.  Demurrer  to  all  or  part  of  the  complaint;  maj^  answer   to  part. 

161.  Formal  reply  or  demurrer  to  counterclaim  not   necessary. 

162.  When  plaiutlff  may  demur  to  answer. 

163.  Requirements  concerning  vertfled  pleadings. 

164.  Verification:   how  and  by  whom  made. 

166.  Exhibition  of  accounts  at  instance  of  adverse  party   may   bt^  ord<¥d 

166.  Amendment  of  pleadings. 

167.  Private  statute;    how   pleaded. 

168.  Judgments;  how  pleaded. 

109.  (conditions  prece<leut;  how  pleaded. 

170.  Pleadings  to  be  liberally  construed. 

171.  Immaterial  rarlancc  In  pleading  to  be  disregarded. 

172.  Material  yarlances;  how  provided  for. 
178.  What  to  be  deemed  a  failure  of  proof. 
174.  Partial  defenses. 

176.  Complaint  in  actions  by  or  against  corporations. 

176.  When  proof  of  coriK)ratc  existence  unnecessary. 

177.  Misnomer,  when  waived. 

178.  Pleadings  in  actions  on  bastardy  bonds. 

179.  Answer  of  title. 

180.  Defendant  In  answer  of  title  to  deliver  uudertakiafC 

181.  New  action  to  be  brought  in  supreme  court. 

182.  Old  action;  thereupon  discontinued. 

1&3.  Penalty  for  failure  to  deliver  undertaking. 

184.  Title  appearing  from  plaintiff's  own  showing. 

185.  Same  cauRc  of  action,  and  defense  in  new  action. 

186.  Answer  of  title  Interposed  as  to  only  one  or  more  of   eoToral  4^ 

fen84!!8;  proceedings  thereupon. 

187.  Interpleader  by  order  In  certain  esses. 

t    1-15.    (Am'd,   1008,   1911.1    Pleadlna;   on   Jotnaer    of  laaar. 

Pleadings  in  the  mtinicipftl  court  of  the  city  of  New  York,  may 
be  oral  or  written,  verified  or  unverified,  except  as  preecribed  ia 
section  thirty-four  hundred  and  four  of  the  code  of  civil  pfi>- 
cedure.  and  include  a  complaint,  answer  or  demurrer. 

1.  Where  the  action  is  commenced  by  the  service  ot  a  smn- 
mons  only,  the  pleadings  may  be  oral,  and  the  substance  thereof 
shall  be  endorsed  upon  the  summons  and  entered  In  the  docket 
book  of  the  court.  Issue  must  bv.^  joined  on  the  return  day  of 
the  summons,  except  as  otherwise  expressly  prescribcni  in  th''< 
act.  The  court  may.  however,  in  its  discretion,  order  a  writtea 
bill  of  particulars,  with  or  without  verification,  to  be  filed  by  tb'' 
plaintiff,  or  by  the  defendant  interposinp  a  counterclaim. 

2.  In  all  cases  whorp  a  written  complaint,  verified  or  naver- 
fiM,  is  served  with  tho  summons,  a  written  answer,  verified  i? 
the  coQiplaint  be  verified,  or  a  written  demurrer,  mast  be  filed 

1 4r»4 
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and  irane  joined  on  return  day,  except  as  otberwise  expressljr 
prescribed  in  tbis  act,  aniens  the  court  fnrtlier  extends  the  tinfte 
to  answer  or  demar.  In  actions^  howerer,  in  which  the  amount 
claimed  is  fifty  dollars  or  less,  and  the  complaint  is  written, 
verified  or  unverified,  and  the  defendant  appears  in  person,  the 
c«art  may^  io  its  discretion,  permit  the  defendant  to  plead  orally 
and  indorse  the  substance  thereof  upon  the  summons. 

3.  Where  a  demurrer  is  interposed  and  disallowed,  the  court 
mast,  notwithstanding  the  return  day  has  passed,  irmnt  leave 
to  plead  as  if  no  demurrer  had  been  interposed,  with  or  with- 
ont  costs,  in  an  amount  within  the  sum  allowed  as  costs  in  the 
action;  but  the  time  to  file  said  pleading  shall  not  be  extended 
longrer  than  eif^ht  days  from  the  time  the  decision  on  the  demurrer 
is  rendered,  unless  on  the  consent  of  the  parties. 

4.  If  the  court  deems  the  demurrer  well  founded,  it  must  per- 
mit the  pleading?  to  be  amended;  and  if  the  party  fails  so  to 
amend,  the  defective  pleadiniT  or  part  of  a  pleading  demurred 
to  must  be  disregarded:  and  the  court  may,  in  its  discretion, 
extend  the  time  for  pleading,  in  the  manner  prescribed  in  the 
preceding  subdivision 

5.  Where,  on  the  return  day  of  a  summons,  a  person  appears 
specially  for  the  purpose  of  raising  a  question  not  involving  the 
merits  of  the  action,  the  court  may,  in  its  discretion,  reserve  the 
decision  on  the  question  raised  and  extend  the  time  to  plead,  in 
the  manner  prescribed  in  subdivision  three  of  this  section. 

6.  Nothing  herein  shall  be  construed  to  prevent  the  court 
ordering  a  bill  of  particulars  in  a  proper  case,  whether  the  plead- 
ings be  written  or  oral. 

C.  C.  p..  ^1  2935.  3126.  3207;  L.  1882.  ch.  410.  |  1M6.    Aa'«  by  L.  1J08. 
ch.  405;  L.  1011.  €h.  7%  1«  effect  Se^t.  1,  1911. 

I  146.  IVItat  causes  of  aetton  may  1»e  Joiaeil  Im  the  saaM 
oomplalat. 

The  plaintiff  may  unite  in  the  same  complaint,  two  or  more 
ca^uses  of  action,  where  they  are  brought  to  recover  as  follows: 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries^  and  injuries  to  property,  or  either. 

3.  Chattels,  with  or  without  damages,  for  the  taking  or  de- 
tention thereof.  • 

4.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or  by 
operation  of  law. 

5.  Upon  claims  arising  out  of  the  same  transaction  or  trans- 
actions connected  with  the  same  subject  of  action,  and  not  in- 
'cluded  within  one  of  the  foregoing  subdivisions  of  this  section. 

6.  For  penalties  incurred  under  a  statute  of  the  state,  or  an 
ordinance  of  the  city  of  New  York. 

But  it  must  appear  upon  the  face  of  the  complaint,  that  all 
the  causes  of  action,  so  united,  belong  to  one  of  the  foregoing 
subdivisions  of  this  section:  that  they  are  consistent  with  each 
other;  that  they  require  th(*  same  judgment;  and  except  as 
otherwise  prescribed  by  law,  that  they  affect  all  the  parties. 
W^here  a  cause  of  action  for  which  a  defendant  might  be  arrested 
is  united  with  a  cause  of  action  for  which  he  cannot  be  arrested, 
an  execution  against  the  person  of  the  defendant  cannot  be  issued 
upon  the  judgment. 

C.   0.   p.,    II  484,  2937.  ^ 

8  147.  [Ain*c1,  1008.1  PlalnttlT  to  pro^e  his  casei  exeep* 
tlons. 

If  a  def*3udant  fails  to  appear  and  answer,  the  plaintiff  cannot 

recover  without  proving  his  case,  except  in  a  case  specified  in 
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section  thirty-fouK  hundred  and  six  of  the  code*  of  ciTil  pFoeednrt. 
and  excepting  that  where  the  action  is  on  a  contract,  expre^i  «r 
implied,  and  a  copy  of  a  verified  complaint  was  serred  on  dt^ 
fendant  at  the  time  of  the  service  of  the  sumnM^ns,  jud^m>i.: 
may  be  talien  as  demanded  without  further  proof. 

C.   G.  P.,   i  2801;  I4.   1882,  ch.  410.   |  1347.     Am'd  I^    1908.    eh.   «S.    b 

effect  Sept.  1.  1908. 


I  148.  Defendant  mmy  offer  to  allow  Jnd«ntemt  or  evw^ 
pronilse. 

The  defendant  may,  upon  the  return  of  the  summons,  and  IWor? 
answering,  file  with  the  court  a  written  offer  to  allow  jad^mect 
to  be  taken  against  him  for  a  sum  of  money,  or  for  propertj 
therein  specified,  with  costs.  If  there  are  two  or  more  defeca- 
ants,  and  the  action  can  be  severed,  a  like  offer  may  be  made  hj 
one  or  more  of  the  defendants,  against  whom  a  separate  jufi:- 
ment  may  be  taken.  If  the  plaintiff  thereupon,  before  taking 
any  other  proceeding  in  the  action,  files  with  the  court  a  writreiZ 
acceptance  of  the  offer,  the  court  must  render  judgment  accord- 
ingly. If  an  acceptance  is  not  filed,  the  offer  cannot  be  given  is 
evidence  upon  the  trial;  but,  if  the  plaintiff  falls  to  obtain  i 
more  favorable  judgment,  he  cannot  recover  costs  from  the  tinif 
of  the  offer,  and  must  pay  the  defendant's  costs  from  that  tiiw>. 
But  a  defendant  may  instead  of  such  written  offer,  deposit  the 
amount  of  his  offer,  if  a  sum  of  money,  with  the  clerk  of  th^ 
court,  with  like  effect. 

O.  C.  P.,   S  2892. 

f  149.  Complaint. 

The  complaint  must  state  {n  a  plain  and  direct  manner  tbe 
facta,  constituting  the  cause  of  action. 

C.  C.   p..   i   2936. 

i  ISO.  Anaiireri  what  to  contain. 

The  answer  of  the  defendant  must  contain: 

1.  A  general  or  specific  denial  of  each  material  allefration  of 
the  complaint  controverted  by  the  defendant,  or  of  any  knowl- 
edge or  information  thereof,  sufficient  to  form  a  belief. 

2.  A  statement  of  any  new  matter  constituting  a  defense  ^r 
counterclaim,  in  ordinary  and  concise  language,  without  repetitioa. 

C.  C.  P.,   fi$  500,  2038;  L.  1882.  ch.  410,   I  1347. 

S   151.  Coanterclatn&  defined. 

The  counterclaim,  specified  in  the  last  section,  mast  tend,  in 
some  way,  to  diminish  or  defeat  the  plaintiff's  recovery,  and 
must  be  one  of  the  following  causes  of  action  against  the  plaia- 
tiff,  or,  in  a  proper  case,  against  the  person  whom  he  represents; 
and  in  favor  of  the  defendant,  or  of  one  or  more  defendaoK 
between  whom  and  the  plaintiff  a  separate  judgment  may  be  hud 
in  the  action: 

1.  A  cause  of  action  arising  out  of  the  contract  or  transactior^ 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiffs 
claim,  or  connected  with  the  subject  of  the  action. 

2.  In  an  action  on  contract,  any  other  cause  of  action  on  con- 
tract, existing  at  the  commencemeut  of  the  action. 

0.  0.  P..  S  501. 

1456 


MUNICIPAL  COURT  ACT. 

f  169.  Rules  veapeetliiir  tlte  allo'vramee  of  eo«mter«l«im« 

But  *tbe  counterclaim,  specified  in  subdirision  second  of  the 
ast  section,  is  subject  to  the  following  rules: 

1.  If  the  action  is  founded  upon  a  contract,  which  has  be«!n 
Lssigned  by  the  party  thereto,  other  than  a  negotiable  promissory 
lote  or  bill  of  exchange,  a  demand  existing  against  the  patty 
;heretc^  or  an  assignee  of  the  contract,  at  the  time  of  the  assign- 
nent  thereof,  and  belonging  to  the  defendant,  in  good  faith, 
before  notice  of  the  assignment,  must  be  allowed  as  a  counter- 
claim, to  the  amount  of  the  plaintiffs  demand,  if  it  might  have 
3oen  so  allowed  against  the  party,  or  the  assignee,  while  the  con- 
tact belonged  to  him. 

2.  If  the  action  is  upon  a  negotiable  promissory  note  or  bill  of 
?xchange,  which  has  been  assigned  to  the  plaintiff  after  It 
t)ecame  due,  a  demand  existing  against  a  person  who  assigned  or 
transferred  it,  after  it  becnme  due,  must  be  allowed  as  a  counter- 
claim, to  the  amount  of  the  plaintifTs  demand,  if  it  might  have 
been  so  allowed  against  the  assignor,  while  the  note  or  bill 
belonged  to  him. 

3.  If  the  plaintiff  is  a  trustee  for  another  or  if  the  action  is 
in  the  name  of  the  plaintiff,  who  has  no  actual  interest  in  the 
contract  upon  which  it  is  founded,  a  demand  against  the  plain- 
tiff shall  not  be  allowed  as  a  counterclaim;  but  so  much  of  a 
demand  exi8ting  against  the  person  whom  he  represents,  or  for 
whose  benefit  the  action  is  brought,  as  will  satisfy  the  plaintifTs 
demand,  must  be  allowed  as  a  counterclaim,  if  it  might  have 
been  so  allowed  in  an  action  brought  by  the  person  beneficially 
Interested. 

C.  C.  P.,  1 602. 


1 158.  Jndffmeiit  when  demand  or  eonnterelnlm  nre  eqv*! 
or  nnequal. 

"Where  a  counterclaim  is  established,  which  equals  the  plaintiffs 
demand,  the  judgment  must  be  in  favor  of  the  defendant.  Where 
it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must  have 
judgment  for  the  residue  only.  Where  it  exceeds  the  plaintiffs 
demand,  the  defendant  must  have  judgment  for  the  excess,  or 
so  much  thereof  as  is  due  from  the  plaintiff;  the  judgment  does 
not  prejudice  the  defendant's  right  to  recover,  from  another 
person,  so  much  thereof  as  the  judgment  does  not  cancel. 

O.  o.  P.,  f  603. 

1 164.  For   nfflrmatl've  relief. 

In  a  case  not  specified  in  the  last  section  where  a  counterclaim 
is  established,  which  entitles  the  defendant  to  an  affirmative 
judgment,  demanded  in  the  answer,  judgment  must  be  rendered 
for  the  defendant  accordingly. 

e  C.  P..  1 604. 

I ISS.  Connterclafm  vrhen  defendant  la  aned  In  m  repre« 
•entati-ve  capaettF* 

In  an  action  against  an  executor  or  administrator,  or  other 
person  sued  in  a  representative  capacity,  the  defendant  may  set 
forth,  as  a  counterclaim,  a  demand  belonging  to  the  decedent 
or  otner  person  whom  he  represents,  where  the  person  so  repre- 
sented would  have  been  entitled  to  set  forth  the  same,  in  an 
action  against  him. 

O.  a  p..  I  606.  ^^gy 
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f  IQMk  WlteM  plAintlff  Is  a«  exeo«tor  •r  wm 

In  nn  action  broujrht  by  an  executor  or  administT*a.tor,    te  Izi? 
roprostMitative  capacity,   a  demand  ai^ainst  the  deccnleot.    bfions- 
ing,  at  the  time  of  his  death  to  the  defendant,  may    be    set  ft>rtt 
by  the  defendant  as  a  counterclaim,  as  if  the  action    h.Hd  Is*^ 
broupht   by   the   decedent  in   his   lifetime;    and.    if    a     bRlanre  i* 
found  to  be  due  to  the  defendant,  judgment   miiRt    t>e    renrtpre*: 
therefor    against    the    plaintiff,    in    his    representative     cnpat^cy. 
lOxpcution  can  be  issued  upon  such  a  judgment   only    In   a   ra«r 
whore  it  could  be  issued  upon  a  judgment  in  an   action   a^..iiiBt 
the  executor. 

c.  c.  P.,  •§  506.     . 

8  157.  Counterclaim  irhere  amount  Is  In  exccaa  of  eovrC^ 
Jurisdiction. 

Where  defendant  has  a  counterclaim  which  is  in  excess  of  tbp 
amount  of  the  jurisdiction  of  this  court,   the  counterclaim   mar 
be  interposed,   and  in   the  event  of  judgment  being:   rendered  id 
defendant's   favor,   sustaining   said   counterclaim,    said    judgiiK^ot 
shall  not  be  for  any  larger  sum  in  any  event  than   the   sum  t* 
which  the  court  has  jurisdiction,  exclusive  of  costs,    but  nothia^ 
in  this  section  shall  be  construed  to  estop  such  a  defendant  frnai 
bringing  an  action  against  the  plaintiff  for  the  difference  betw»'*-2 
the  sum  of  the  court's  jurisdiction,  and  the  sum  by  said  defend.-iar 
to  be  due  unless  the  judgment  shall  state  that  the  sum  awarded 
by  the  judgment  is  the  whole  amount  found  to  be  due. 

S  1R8.  When   defendant  may   demur. 

The  defondnnt  may  demur  to  the  complaint,  where  one  or  more 
of  the  following  objections  thereto,  appear  upon  the  face  there«>f: 

1.  That   the  court   has   not  jurisdiction  of  the    person    of  tht 
defendant. 

2.  That  the  court  has  not  jurisdiction  of  the  subject   of  the 
action. 

3.  That  the  i)laintiff  has  not  legal  capacity  to  sue. 

4.  That    there    is    another    acti<m    pending    between    the    saicf 
parties,  for  the  same  cause. 

n.  That  there  is  a  niisjoinrler  of  parties  plaintiff. 

0.  That  there  is  defect  of  parties,  plaintiff  or  defendant. 

7.  That  causes  of  action  have  been  improperly  united. 

8.  Tiiat  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

C.  C.  P.,  §5  -iSS,  2i)39;  L.  1882,  ch.  410,  }  1347. 

Sinn.  Demurrer    to    complaint    mniit    specify    9r<»an«la  •( 
objootlon. 

The  demiirror  must  distinctly  specify  the  objections  to  the  com- 
plaint, rithorwise  it  may  be  disregarded.  An  objection,  taken 
nnrlor  snlxliviMion  first,  second,  fourth  or  eighth  of  section  on'» 
hnn«^rod  and  fifty-eiirht  of  this  net.  may  be  stated  in  the  langnstf* 
of  the  subdivision;  and  an  objection  taken  under  either  of  the 
other  snluHvtsions,  must  point  out  specifically  the  particular 
defect  relied  upon. 

C.  C.  P.,  1  480.  14'S 
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1 160.  Demurrer    to   all    or   part    of   tlte   eomplaiiit^   aiay 
nnsipver  to  part. 

The  defendant  ma3'  demur  to  the  whole  complaint,  or  to  one 
or  more  separate  causes  of  action,  stated  therein.  In  the  latter 
case,  he  may  answer  the  cause  of  action  not  demurred  to. 

C.    C.   P..   f  401. 

S  161.  Formal    reply    or    demurrer    to    eoanterclaim    not 


A  formal  reply  to  a  counterclaim  is  not  necessary.  The  countor- 
claini  shall  be  deemed  denied  by  the  plaintiff  Unless  specifically 
admitted  on  the  trial.  It  also  may  be  objected  to  on  motion,  or 
demurred  to  as  if  the  counterclaim  were  an  affirmative  cause  of 
action,  set  up  in  a  complaint. 

£New.] 

f  162.  When  plaintiff  may  demur  to  anBirer. 

The  plaintiff  may  demur  to  a  counterclaim  or  a  defence  con- 
sisting of  new  matter  contained  in  the  answer,  on  the  ground 
that  it  is  insufficient  in  law  on  the  face  thereof. 

C.  €.  P.,  i  4B4. 


i  168.  Reanirenfteats  conceralair  ▼erlfled  pleading-*. 

The  allegations  or  denials  in  a  verified  pleading  must  in  form 
be  stated  to  be  made  by  the  party  pleading.  Unless  they  are 
therein  stated  to  be  made  on  the  information  and  belief  of  the 
party,  they  must  be  regarded,  for  all  purposes  as  having  been 
made  on  the  knowledge  of  the  person  verifying  the  pleading.  An 
allegation  that  the  party  has  not  sufficient  knowledge  or  informa- 
tion to  form  a  belief  with  respect  to  a  matter,  must,  for  the 
same  purpose,  be  regarded  as  an  allegation  that  the  person  veri- 
fying the  pleading  has  not  such  knowledge  or  information. 

C.  C.  P..  §  524. 

9164.  Verlfieatlonj  how  and  by  ivhom  made. 

The  verification  must  be  made  by  the  affidavit  of  the  party,  or, 
If  there  are  two  or  more  parties  united  in  interest,  and  pleading 
together,  by  at  least  one  of  them  who  is  acquainted  with  the 
facts,  except  as  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verification 
must  be  made  by  an  officer  thereof. 

2.  Where  the  people  of  the  state  are,  or  a  public  officer,  in  their 
behalf,  is  the  party,  the  verification  may  be  made  by  any  person 
acquainted  with  the  facts. 

3.  Where  the  party  is  a  foreign  corporation;  or  where  the  party 
is  not  within  the  county  where  the  attorney  resides,  or  if  the 
latter  is  not  a  resident  of  the  state,  the  county  where  he  hns  his 
office,  and  capable  of  making  the  affidavit;  or,  if  there  are  two 
or  more  parties  united  in  interest  and  pleading  together,  where 
neither  of  them,  acquainted  with  the  facts,  is  within  that  county 
and  capable  of  making  the  affidavit;  or  where  the  action  or 
defence  is  founded  on  a  written  instrument  for  the  "payment  of 
money  only,  which  is  in  the  possession  of  the  agent  or  the 
attorney:  or  where  all  the  material  allegations  of  the  pleading 
are  within  the  personal  knowlcdjre  of  the  ageut  or  the  attorney; 
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\n  either  caae  the  Terification  may  be  made  by  the  as<ent  <A  or 

the  attorney  for  the  party, 
c.  C.  P.,  f  526. 

f  165,  Bxlilbltlon  of  aeconnts  *t  imstanee  of  md-ver««  vortr 
may  be   ordered. 

The  court  may  at  the  time  of  pleading,  or  at  any  other  tins? 
before  the  trial,  require  the  plaintiff  or  defendant  to  exhibit  U 
the  inspection  of  the  adverse  party,  with  liberty  to  copy  the  sam^. 
any  writing  or  account  declared  on  or  set  np  in  the  way  of  offs^ 
or  counterclaim,  or  if  not  so  exhibited,  may  prohibit  its  afterwanl 
being  given  in  evidence. 

L.  1882,  cb.  410,  f  1361. 

f  166.  Amendment  of  pleading's. 

The  court  must,  upon  application,  allow  a  pleading  to  be 
amended,  at  any  time.  If  substantial  justice  will  be  promoted 
thereby.  Where  a  party  amends  his  pleading,  after  joinder  of 
issue,,  or  pleads  over  upon  the  decision  of  a  demurrer,  and  it  k 
made  to  appear  to  the  satisfaction  of  the  conrt,  by  oath,  that  aa 
adjournment  is  necessary  to  the  adverse  party,  in  oonseqaence 
of  the  amendment  or  pleading  over,  an  adjournment  must  b« 
granted.  The  court  may  also,  in  its  discretion,  require,  as  a  con- 
dition of  allowing  an  amendment,  the  payment  of  coats  to  the 
adverse  party. 

C.  C.   p.,  1  2944;  L.  1882,  ch.  410,  |  184T. 

f  167.  Private  statute  |  hovr  pleaded. 

In  pleading  a  private  statute,  or  a  right  derived  therefrom.  It 
is  sufficient  to  designate  the  statute  by  its  chapter,  year  of  pas- 
sage and  title,  or  in  some  other  manner  with  convenient  certainty^ 
without  setting  forth  any  of  the  contents  thereof, 
c.  c.  P.,  J  680. 

1 168.  Judflrmenta)   how  pleaded. 

In  pleading  a  judgment,  or  other  determination  of  a  court  «r 
officer  of  special  jurisdiction,  it  is  not  necessary  to  state  the  facts 
conferring  jurisdiction;  but  the  judgment  or  determination  may 
be  stated  to  have  been  duly  given  or  made.  If  that  allegatioB 
is  controverted  the  party  pleading  must  on  the  trial  establiui  the 
facts  conferring  jurisdiction. 

C.  C.  P.,  5  532. 


§  169.  Condi tlonii  precedent |  hoir  pleaded. 

In  pleading  the  performance  of  a  condition  precedent  in  a  con- 
tract it  is  not  necessary  to  state  the  facts  constituting  perform- 
ance; but  the  party  may  state  generally  that  he  or  the  persoB 
whom  he  represents  duly  performed  all  the  conditions  on  his  part 
If  that  allegation  is  controverted  he  must  on  the  trial  establisb 
performance, 
c.  C.  P.,  S  682. 

(  170.  Pleadingrii  to  be  liberally  conatrned. 

The  allegations  of  a  pleading  must  be  liberally  constmedi  wHI 
a  view  of  substantial  justice  between  the  partiea. 

O.  C.  P.,  I  619.  j^^^Q^ 
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f  171.  Immatertal  variance  tn  pleadlnv  to  be  dlsreirarded. 

A  Tariance  between  an  allegation  in  a  pleading  and  the  proof, 
must  be  disregardcni  as  immaterial,  unless  the  court  is  satisfied 
that  the  adverse  party  has  been  misled  thereby,  to  his  prejudice. 

G.   C.  P.,  I  2043;  L.   1882,   ch.  410,   S  1347. 

f  172.  Material  TarianceBi  bo^r  provided  for. 

A  variance  between  an  allegation  in  a  pleading  and  the  proof 
is  not  material  unless  it  has  actually  misled  the  adverse  party 
to  his  prejudice  in  maintaining  his  action  or  defense  on  the 
merits.  If  a  party  insists  that  he  has  been  misled  that  fact  niid 
the  particulars  in  which  he  has  been  misled  must  be  proved  to 
the  satisfaction  of  the  court  Thereupon  the  court  may  in  its 
discretion  order  the  pleading  to  be  amended  on  such  terms  as  it 
deems  just. 

C.  C.  P.,  I  639. 

f  173.  Wbat  to^be  deemed  a  failure  of  proof. 

Where,  however,  the  allegation  to  which  the  proof  is  directed 
is  unproved,  not  in  some  particular  or  particulars  only,  but  in  its 
entire  scope  and  meaning,  it  is  not  a  case  of  variance  within  the 
last  two  sections,  but  a  failure  of  proof, 
c.  c.  P..  f  641. 

1174.  Partial  defennes. 

A  partial  defense  may  be  set  forth,  but  it  must  be  expressly 
stated  to  be  a  partial  defense  to  the  entire  complaint,  or  to 
one  or  more  separate  causes  of  action  therein  set  forth.  On  a 
demurrer  thereto  the  question  is  whether  it  is  siifflcient  for  that 
purpose.  Matter  tending  only  to  mitigate  or  reduce  damage's  in 
an  action  to  recover  damages  for  a  personal  injury,  or  an  injury 
to  property,  is  a  partial  defense  within  the  meaning  of  this  section. 

f  175«  Complaint   in  actions  by  or  agrainst    oorporatlons. 

In  an  action  brought  by  or  against  a  corporation,  the  complaint 
must  aver  that  the  plaintiff,  or  the  defendant,  as  the  case  may 
be,  is  a  corporation;  must  state  whether  it  is  a  domestic  corpora- 
tion or  a  foreign  corporation;  and,  if  the  latter,  the  state,  country 
or  government,  by  or  under  whose  laws  it  was  created.  But 
the  plaintiff  need  not  set  forth,  or  specially  refer  to,  any  act  or 
I)roceeding  by  or  under  which  the  corporation  was  created. 

C,  C.  P^,  f  1775. 

i  176.  IVben   proof  of  corporate  existence  nnnecesNary. 

In  an  action  brought  by  or  against  a  corporation,  the  plaintiff 
need  not  prove,  upon  the  trial,  the  existence  of  the  corporation 
unless  the  answer  is  verified  and  contains  an  affirmative  allega- 
tion that  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is 
not  a  corporation. 

o.  c.  P.,  5  iTie. 

1 177.  Biisnomer}  irben  iraived. 

In  an  action  or  special  proceeding  brought  by  or  against  a 
corporation,  the  defendant  is  deemed  to  have  waived  any  mistake 
in  the  statement  of  the  corporate  name,  unless  the  misnomer  i» 
pleaded  in  the  answer  or  other  pleading  in  the  defendant's  behalf* 

O.  a  p.,  f  1777. 
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1 178.  PleadinflTV  in  actions  on  bastardy  bonds. 

The  pleadings  and  proceedings  in  actions  in  which  the  peoj^ 
of  thia  state  are  a  pj(rty,  where  such  actions  are  brought  bj 
the  overseers  of  the  poor  or  the  commissioners  of  public  chariti».i 
and  correction,  upon  bastardy  or  abandonment  bonds,  shall  W 
the  same  as  in  actions  brought  on  bonds  with  conditions  oth** 
than  for  the  payment  of  money,  and  for  any  breach  of  the  t^^a- 
ditiou  of  such  bond  given  in  cases  of  bastardy  which  shall  hai^i^a 
after  the  recovery  of  any  damages  or  the  commeiiecniont  of  «£t 
suit,  the  municipal  court  in  the  district  in  which  the  action  wk? 
origiiiully  brought  shall  have  power  to  issue  a  new  summons-,  sn-i 
upon  the  return  thereof  to  ascertain  the  amount  of  dama:Jt^ 
arising  from  said  breach,  and  to  give  judgment  accordingly;  aii 
in  suits  upon  bonds  given  in  abandonment  cases  the  court  sh^U 
have  the  same  power  as  to  requiring  further  security  or  cvjd- 
mitting  defendant  in  default  thereof,  as  are  conferred  by  law, 
upon  the  judges  of  courts  of  recerd  in  similar  cases. 

L.  1882,  ch.  410,  1 1348. 

i  170.  Answer  of  title. 

The  defendant  may,  either  with  or  without  other  matter  of 
defense,  set  forth  in  his  answer  facts  showing  that  the  title  to 
real  property  will  come  in  question.  Such  an  answer  must  bt 
in  writing,  and  it  must  be  signed  by  the  defendant,  or  his  attorney 
or  agent,  and  delivered  to  the  court.  The  court  must,  thereupon. 
countersign  the  answer,  and  deliver  it  to  the  plain tifl^. 

L.  1882.  cb.  410,  1 1340. 

§  180.  Defendant  In  answer  of  title  to  deliver  uader* 
talLinar. 

In  the  case  specified  in  the  last  section,  the  defendant  must  also 
deliver  to  the  court,  with  the  answer,  a  written  undertaking, 
executed  by  one  or  more  sureties,  approved  by  the  court,  to  tho 
effect  that,  if  the  plaintifiC,  within  twenty  days  thereafter,  deix)sits 
with  the  court  a  summons  and  complaint  in  a  new  action,  for 
the  same  cause,  to  be  brought  in  the  proper  court,  as  prescribwi 
in  the  next  section,  the  defendant  will,  within  twenty  ilays  after 
the  dei)osit,  give  a  written  admission  of  the  service  thereof. 
Where  the  defendant  w«s  arrested  in  the  action  before  the  court, 
the  undertaking  must  further  provide  that  he  will,  at  all  times, 
reiuliT  himself  amenable  to  any  mandate  which  may  be  ifysued 
to  enforce  a  final  jndirinent  in  the  action  so  brought.  If  the 
defendant  fai^.s  to  cunij)ly  with  the  undertaking,  the  sureties  art 
liable  thereupon  to  any  amount  for  which  judgment  miyrht  have 
been  rendered  by  the  municipal  court,  if  the  answer  and  under* 
taking  had  not  been  delivered. 

u  1882.  ch.  410.  9  1.150. 

g  181.  3ke^v  netion  to   lie  broafflit  in  sapren&e  con^t. 

The  court,  in  which  a  new  action  is  to  be  brought,  as  prescribed 

in  the  last  section,  is  the  supreme  court. 
L.  1S82,  ch.  410,  §  l.'Jr.l. 

fi  182.   Old   ncilon;   tlioreupon   dlscontlnved. 

Upon  the  delivery  of  the  undertaking  to  the  court,  the  action  v 
discontinued,   and   each   party   must    pay  hifl  own   costs.    If  the 
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plaintiff  falls  to  deposit  with  the  court  a  stunmons  and  complaint 
in  the  new  action,  before  the  expiration  of  twenty  days  after 
the  delivery  of  the  undertaking,  the  defendant  may  maintain  an 
action  against  the  plaintiff  to  recover  costs  before  the  court. 

U  1882,  ch.  410,  S  1362. 

Sl^.  Penalty  for  failure  to  dellT-er  vndertAldmtf. 

If  the  undertaking  is  not  delivered  to  the  court,  it  has  jurisdic- 
tion of  the  action,  and  must  proceed  therein,  and  the  defendant 
is  precluded  in  his  defense,  from  drawing  the  title  in  question. 

L.  1882,  cb.  410,  §  13Q3. 

fl84.  Title  appearing   froia  plaintilTs   oirm  ahowlntf. 

If,  however,  it  appears  upon  the  trial,  from  the  plaintiff's  own 
showing,  that  the  title  to  real  property  is  in  question,  and  the  title 
is  di-sputed  by  the  defendant,  the  court  must  dismiss  the  com- 
l^laint,  with  costs,  and  render  judgment  against  the  plaintifif 
accordingly. 

L.  1882,  cb.  410,  f  1354. 


f  185.  Same  cause  of  actlom,  amd  defense  In  ne'vr  action. 

In  the  new  action,  to  be  brought  after  an  action  before  a  court 
18  discontinued,  by  the  delivery  of  an  answer  and  an  undertaking, 
as  prescribed  in  the  lest  six  sections,  the  plaintiff  must  complain 
for  the  same  cause  of  action  only  upon  which  he  relied  before 
the  court,  and  the  defendant's  answer  must  set  up  the  same 
defense  only  which  he  made  before  the  court.  If  the  action  is 
to  recover  a  chattel  which  was  replevied  in  the  municipal  court, 
each  undertaking,  given  in  the  municipal  court,  continues  to  be 
valid  in,  and  is  applicable  to,  the  new  action. 

L.  1882,  cb.  410,  f  1356. 

f  186.  Ans'vrer  to  title  Interposed  as  to  only  one  or  more 
of  nevernl  defeniieii|  proceedingrs  tberenpon. 

Where  in  an  action  before  the  court,  the  plaintiff  has  two  or 
more  causes  of  action,  and  the  defense  that  the  title  to  real 
property  will  come  in  question,  is  interposed  as  to  one  or  more, 
but  not  as  to  all  of  them,  the  defendant  may  deliver  an  answer 
and  undertaking  as  prescribed  in  this  article,  with  respect  to  the 
cause  or  causes  of  action  only,  in  which  title  will  so  come  in 
question.  Whereupon  the  court,  must  discontinue  the  action  as 
to  those  causes  of  action  only,  the  plaintiff  may  commence  a  new 
action  therefor  in  the  proper  court  and  the  original  action  must 
proceed  as  to  the  other  causes. 

L.  1882,  cb.  410,  9  1356. 

f  187.  interpleader  by  order  In  certain  cases. 

A  defendant  against  whom  an  action  to  recover  upon  a  contract, 
or  an  action  to  recover  a  chattel,  is  pending,  may,  at  any  time 
before  answer,  upon  proof,  by  affidavit,  that  a  person,  not  a 
party  to  the  action,  makes  a  demand  against  him  for  the  same 
debt  or  property,  without  rollnsion  with  him,  apply  to  the  court, 
upon  notice  to  that  person,  and  the  adverse  party,  for  an  order 
to  substitute  that  person,  in  his  place,  and  to  discharge  him  from 
liability  to  either,  on  his  paying  into  court  the  amount  of  the 
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debt,  or  deliyering  the  poBsessioii  of  the  property,  or  its  T«hK 
to  such  person  as  the  court  directs;  or  upon  it  appearing  tin: 
the  defendant  disputes,  in  whole  or  in  part,  the  liabilitT  u 
asserted  against  him  by  different  claimants,  or  that  he  has  soer 
interest  in  the  subject  matter,  of  the  controversy  which  he  desim 
to  assert,  his  application  may  be  for  an  order  joining  the  other 
claimant  or  claimants,  as  co-defendants  with  him  in  the  actioiL 
The  court  may.  in  its  discretion,  make  such  order,  upon  sack 
terms  as  to  costs  and  payments  into  court  of  the  amonnt  of  the 
debt,  or  part  thereof,  or  delivery  of  the  possession,  of  the  property. 
or  its  value  or  part  thereof,  as  may  be  just  and  thereapon  tbt 
entire  controversy  may  be  determined  in  the  action. 

c.ap..iffla  ^^ 
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TITLE  V. 
Proceeding's  between  joinder  of  iMue  and  trial, 

Aitlol*  !•   AdJooraineiitB;  rabpoenM;  attendaDce  of  wltnesMi. 
3.   Oommlnaiftiift  aod  depoaltionB. 

ABTIOUB  mtST^ 

AdJaitrHmenU;  tubpanaa;  lUtendance  of  witnenea. 

Sec.  198.    TlrlAl  mi^  be  ftdjonmed,  when. 

194.  Adjournment  longer  than  eight  days:  undertaking. 
US.   Oondltlona  max  be  Impoeed. 

196.  Attendance  of  witneflwe. 

197.  How  subpoena  Mrved. 

195.  Warran  t  of  attachment  against  defaulting  wltnoM. 
lfl>.  How  executed;  fees  thereupon. 

900.   Defaulting  wltnesa  liable  for  danaagee,  and  penally  of  llfUrd^llsn. 


^ 


f  193.  (Am'cly    1910*]      AdJonmmeBtai   trial    naay   1^    ad* 
Jo  anted)  ^vheii. 

The  trial  of  the  action  may  be  adjonrned  by  the  oonrt,  or  on 
the  application  of  either  party,  for  a  period  not  exceeding  eight 
days  at  any  one  adjournmeut,  unless  the  defendant  is  under  ar- 
rest, in  which  case  it  shall  not  be  adjourned  to  exceed  forty-eight 
hours,  except  upon  the  application  of  the  defendant.  In  accord- 
ance with  the  provisions  of  section  Bizty-seven  of  this  act.  Ex- 
cept that  an  adjournment  for  more  than  forty-eight  hours  where 
the  defendant  is  under  arrest,  may  be  granted  on  application  of 
the  plaintiff  by  discharging  the  defendant  from  custody  and  the 
action  may  then  proceed  notwithstanding  such  discharge'  and 
the  defendant  shall  be  subject  to  arrest  on  the  execution,  in  the 
same  manner  as  if  he  had  not  been  so  discharged.  Tne  trial 
may  be  adjourned  for  a  longer  period  by  consent,  or  where 
neither  party  objects  to  the  same,  or  where  tho  defendant  has 
defaulted  either  by  reason  of  his  non«appearanoe  or  in  pleading, 
the  inquest  or  taking  of  judgment  may  be  adjourned  for  a  longer 
period  than  eight  days  on  the  application  of  the  plaintiff,  except 
as  otherwise  expressly  prescribed  in  this  act. 

L.  1882,  ch.  410,  if  1302,  1368.    Am*d  by  U  1910,  ch.  168.  In  effect  Apr. 
22,  1010. 

I  194.  Adlovrnmeat  lonirev  tban  elvht  daysi  ondertakinff. 

An  adjournment  may  be  had  either  at  the  joining  of  issue,  or 
at  any  subsequent  time  to  which  the  cause  may  stand  adjourned 
on  application  of  either  party,  for  a  longer  period  than  eight 
days,  but  not  to  exceed  ninety  days  from  the  return  of  the 
summons,  upon  executing  an  undertaking  in  writing,  with  one 
or  more  sufHcient  sureties,  to  the  effect  that  he  will  pay  to  the 
plaintiff  or  defendant  the  damages,  costs  and  extra  costs,  in  case 
ludgment  shall  be  rendered  against  him  in  the  action,  upon  proof 
by  the  oath  of  the  party  or  otherwise,  to  the  satisfaction  of  the 
court,  that  such  party  cannot  be  ready  for  trial  before  the  time 
to  which  he  desires  an  adjournment,  for  the  want  of  material 
evidence,  describing  it;  that  the  delay  has  not  been  made  neces- 
sary by  any  act  or  neglect  on  his  part  since  the  action  was  eam- 
menced  and  that  he  expects  to  procure  the  evidence  at  the  time 
stated  by  him.  All  bonds  taken  upon  the  adjournment  of  any 
cause  shall   be  good  and  valid  against  the  obligor  or  obligors, 
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although  subseqaent  adjournments  are  bad  after  tbe 
of  such  bond  or  obligatiooi 

I4  1882,  Glu  410.  f  1364. 


§  lOS.  ContttlomB  may  be  Imposed* 

The  court  may  iinpoee  upon  the  party  appiyin^  for  mm  a^ 
journment  such  conditions  as  to  it  may  seem  reasonable. 

L.  1882,  ch.  410,  |  1306. 

S  lfM».  [Am'dy  1810.]     Attendance  of  witneasea. 

A  subpoena  requiring  a  witnem  to  appear  and  testify  oa  the 

trial  of  an  action,  on  the  demand  of  either  part^,  shall  be  issued 
out  of  this  court  by  the  clerk  thereof,  in  the  district  in  whick 
the  action  is  pending,  unless  otherwise  expressly  provided  in  tlii- 
act,  but  if  the  party  in  whose  behalf  the  subpoena  is  to  be 
issued  is  represented  by  an  attorney,  such  attorney  may  issae 
the  same  and  shall  subscribe  thereto  his  name,  office  aiid  pu»t- 
offlce  address,  and  the  subpoena  may  be  served  at  any  pls<.^ 
within  tlie  city  of  New  York.  The  subpoena  may  require  (is 
witneM,  eroept  as  otherwise  expressly  prescribed  by  law,  ts 
bring  with  him  any  book  or  paper,  relating  to  the  merits  ol 
the  action. 

O.  O.  P..  f  9000;  I4.  1882,  ch.  410,  |  1370.     Am*d.  L.  lOlOl.   di.  S39L    ft 
•Sect  flopt.  1,  »10. 

I  107.  Bow  sulipoena  aerved* 

A  subpoena  may  be  serred  by  any  person  over  the  age  ii 
eighteen  years,  and  mast  b«  served  by  delivering  a  copy  thereof 
to  the  witness  personally,  and  by  paying  or  tenderisc^  to  him  liis 
lawful  fee  of  twenty-five  cents  for  one  day's  attendance  as  a  w^^ 
ness.  and  mileage  as  provided  by  the  code  of  civil  procedure. 

C.  a  P.,  f  2070;  L.  1882,  «h.  410,  f  1379. 

f  IPS.  Wavvant  of  attaoMaieat  aaralnst  detaatltias  -vrftneM. 

Where  tt  is  made  to  appear,  to  the  satisfaction  of  the  court,  ^ 
affidavit  or  other  proof,  that  a  person  duly  subpoenaed  to  attesid 
before  it  in  an  action,  has  refused  or  neglected  to  attend  as  a 
witness  In  obedience  to  the  -subpoena,  and  no  just  cause  for  tie 
neglect  or  refusal  is  shown  to  exifit,  and  the  person  is  not  nrivi- 
leged  from  attendance  under  any  statute  of  the  state,  ana  tbe 
party,  in  whose  behalf  the  witness  was  subpoenaed,  or  his  at- 
torney, makes  oath  tliat  the  testimony  of  the  witaeaa  la  materiaL 
the  court  must  issue  a  warrant  of  attachment,  directed  genersllj 
to  any  marshal,  for  the  purpose  of  compelling  tbe  attendance 
of  the  witness. 

C.  C.  P.,  %  2971. 

I  199.  H01V  azeovtedf  feea  thevenyon* 

Such  a  warrant  of  attachms^nt  must  be  eiecuted  tn  the  eamt 
manner  as  an  order  of  arrest.  The  fees  of  the  marshal  for 
terving  it  mast  be  paid  by  the  person  against  whom  it  is  issned, 
unless  he  shows  a  reasonable  excuse  to  the  satisfaction  of  the 
court,  for  his  omission  to  attend,  in  which  case,  the  party  pro* 
caring  tlie  warrant  must  pay  for  them,  and  If  he  recovers  costs, 
the  amount  thereof  must  be  allowed  to  him  aa  part  of  his  costa 
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I  200.  Defavltlntf  'vritness  liable  for  damoses  and  penalty 
>t   fifty   do  Ham, 

A  person  stibpoenaed,  n»  prosnibed  in  this  act,  who  nejflects 
>r  refuses  to  ol»ey  the  subpoena,  or  to  testify,  is  also  liable  to  the 
;>arty,  in  who«e  behalf  he  wu^j  subpoenaed,  for  all  damages  which 
the  party  sustains  by  reason  of  his  ncjrlect  or  refHJ»al,  and  fifty 
dollars  in  addition  thereto,  and  is  snbject  to  any  fine  or  punish- 
mmt  which  may  be  iniix>K<Hl  in  accordance  with  the  provision 
of   section  eight  of  this  act. 

e.  G.   P.,  S  2979. 
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ARTICLE   SBCOND. 

« 

Oommiasion  to  take  testimony;  depositions. 

Sec.  205.  Gommlssloik  to  take  testimony,  et  cetera. 

206.  Commission  on  consent;  deposition  upon  oral  qaeatlonau 

207.  When  and  how  commission  granted. 

208.  Adjournment  where  commission  granted. 
200.  How  executed  and  returned. 

210.  Certificate  of  t'xecution. 

211.  Certiflcatt,  a  sufficient  return. 

212.  When  deposition  may  be  suppreMed. 

213.  Deposition,  ot  cetera,  evidence. 

214.  Power  of  commissioners. 

215.  Rect^ipt  of  clerk;  return  of  commission  by. 

216.  Deposition  to  take  testimony  conditionally. 

217.  Affidavit  on  application;  requirementa  of. 

218.  Deposition  by  consent. 
210.  Order  for  examination. 

220.  Punishment  for  disobeying  order,  witness  fees. 

221.  Service  of  order. 

222.  Adjournment  of  examination. 

223.  Party  confined  in  prison. 

224.  Rules  for  examination;  manner  of  taking  and  retamla^  deposiUss; 

refusal  of  pemon  examined  to  answer. 

225.  Deposition  may  be  read  in  cTldence;  when. 

226.  Effect  of  deposition. 


f  a05«  C«mini«slott  to  take  testlmoxiTy  et  cetei 

Where  the  defendant  has  neglected  to  appear  upon  the  return 
of  a  summons,  or  has  failed  to  answer  the  complaint,  or  vrhen 
an  issue  of  fact  has  been  joined  in  an  action;  and  it  appears,  hr 
affidavit,  upon  the  application  of  either  party,  that  a  witness,  nc! 
within  the  city  of  New  York,  is  material  in  the  prosecution  «■ 
defense  of  the  action,  the  court  may  award  a  commission  to  on^ 
or  more  competent  persons,  authorizing  them,  or  any  of  them  to 
examine  the  witness  under  oath,  upon  interroKatories  to  N* 
settled  by  the  court,  or  by  written  agreement  of  the  parties,  and 
indorsed  upon  or  annexed  to  the  commission;  to  take  and  certify 
the  deposition  of  the  witness,  and  to  return  the  same  by  mail 
addressed  to  the  clerk  of  the  court. 

0.  C.  P.,  f  2980;  L.  1882,  ch.  410.  §  1368. 


8  20^  CoxnxntsBloii  on  connent;  deposition  upon  oxml  ^ve*- 
tiona. 

If  both  parties  expressly  consent,  a  commission  may  issue  with- 
out written  interrogatories,  and  the  deposition  may  be  taken  upon 
oral  questions. 
C.  C.  P.,  I  2081;  L.  1882,  ch.  410,  f  1368. 

I  207.  lEVhen  and  ho'vr  commission  irmnted. 

The  commission  may  be  granted  by  the  court  without  notice, 
upon  the  application  of  the  plaintiff,  made  at  the  return  of  thf 
summons,  or  upon  the  application  of  either  party,  made  at  the 
time  of  the  joinder  of  issue.  It  may  also  be  granted  at  any  time 
after  the  joinder  of  issue,  upon  the  application  of  either  party, 
accompanied  with  proof,  by  affidavit,  that  three  days  written 
notice  of  the  application  has  been  served  upon,  the  adverse  party, 
either  personally  or  by  service  upon  the  attorney,  who  appeared 
for  him  before  the  court. 
a  O.  p.,  f  2982;  L.  1882,  ch.  410,  1 1368. 
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Sa06.  AdJ^wnaieitt  wbere   eommlMilon  arvamted* 

Where  a  commiBslon  is  granted,  the  party  upon  whose  applica- 
ion  it  is  issued,  is  entitled  to  such  an  adjournment  of  the  trial 
18  may  be  necessary  to  procure  the  commission  to  be  executed 
ind  returned.  Subject,  however,  to  the  proyisions  of  sections 
me  hundred  and  ninety-three  and  one  hundred  and  ninety-four  of 
liiB  act. 

O.  O.  p..  i  2088;  L.  1882,  eh.  410,  f  1306. 

S  209.  Hp'vr  executed  and  retamed« 

The  person,  to  whom  a  commission  is  directed,  or  before  whom 
I  deposition  is  talcen,  unless  otherwise  expressly  directed  In  the 
commission,  or  in  the  order  for  taking  the  depositions,  must 
execute  the  commission,  or  the  order  as  follows: 

1.  He  must  publicly  administer,  to  each  witness  examined,  an 
)ath  or  affirmation. to  testify  the  truth,  the  whole  truth,  and 
tothing  but  the  truth,  as  to  the  matters  respecting  which  the 
nritness  is  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to  writing, 
)r  cause  it  to  be  reduced  to  writing,  by  a  disinterested  person. 
Ifter  it  has  been  carefully  read,  to  or  by  the  witness,  it  must  be 
rabscribed  by  the  witness. 

3.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if  the 
nritness,  or  other  person  having  it  in  his  custody,  does  not  sur- 
render it,  a  copy  thereof,  must  be  annexed  to  the  deposition  to 
;rhich  it  relates,  subscribed  by  the  witness  proving  it,  and  num- 
bered or  otherwise  identified,  in  writing  thereupon,  by  the  com- 
nissioner  or  other  person  taking  the  deposition,  who  must  sub- 
jcribe  his  name  thereto. 

4.  The  commissioner,  or  person  taking  the  deposition,  must  sub- 
icribe  his  name  to  each  half  sheet  of  the  deposition,  and  he  must 
innex  all  the  depositions  and  exhibits  to  tne  commission,  or  to 
1  certified  copy  of  the  order  for  taking  the  deposition,  with  the 
certificate  specified  in  the  next  section;  and  he  must  close  them 
ip  under  his  seal,  and  address  the  packet  to  the  clerk  of  the 
?ourt,  at  his  official  residence, 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order  to 
return  the  same  through  the  post  office,  he  must  immediately 
ieposit  the  packet,  so  addressed,  in  the  post  office,  and  pay  the 
x>stage  thereon. 

6.  If  there  is  a  direction  on  the  commission,  or  in  the  order,  to 
return  the  same  by  an  agent  of  the  party,  at  whose  instance  it 
Bvas  issued  or  granted,  the  packet  so  addressed  mnst  be  delivered 
^o  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons,  one 
>r  more  of  them  may  execute  it,  as  prescribed  in  this  and  the 
aext  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to  each 
sommission,  or  order  to  take  depositions,  aathorised  by  this 
irticle. 

O.  0.  P.,  fl  910.  2984;  L.  1882,  ch.  410, 1 1368. 

1210    Certificate  of  ezecnttoa. 

The  commissioner  or  other  person,  before  whom  one  or  mort 
lepositions  are  taken,  must  subscribe,  and  annex  to  each  depoil* 
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tion,  a  certificate,  substantially  in  the  foUowinir  fazm,  the  bteib 

being  properly  filled  up: 

State  (or  territory)  of i  __  . 

County  (or  parish)  of f"^" 

I, Ao  certify  that  . .  * tbe  'wit- 
ness,  personally   appeared   before   me   on   the    day  of 

,  at   o'clock  in  the noon,   at  tk 

,  in  the  state  (or  territory)  of and  afirr 

being  sworn  (or  athrmed,  as  the  case  may  bej,  to  teistity  tJw 
truth,  the  whole  truth,  and  nothing  but  the  truth,  did  depose 
to  the  matters  contained  in  the  foregoing  deposition,  and  #^ 
in  my  presence,  subscribe  the  same,  and  indorse  the  exhiTiln 
annexed  thereto.  And  I  further  certify  that  I  have  snbscribe^ 
my  name  to  each  half  sheet  thereof,  and  to  each  exhibit. 

And  I  further  certify  that appeared  in  behal' 

of   the and   that    .- appear?^ 

in  the  behalf  of  the 

0.  C.  P.,  I  902;  L.  1882.  ch.  410,  i  1309. 

1211.  Certlfleafe,  a  aaffiefent  return. 

The  certificate  specified  in  the  last  section,  is  a  sufflcient  letis 
to  a  commission. 

C.  O.  P.,  S  903;  h.  1882,  ch.  410,  i  1369. 

i  212.  When   depoaltton  may  be  Buppressed. 

Where  it  appears,  by  affidavit  that  a  deposition  has  b€^ 
improperly  or  irregularly  taken  or  returned;  or  that  the  persosii 
attendance  cf  the  witness,  upon  the  trial,  could  have  been  pi^ 
cured,  with  due  diligence,  by  a  subpoena,  or  that  the  attorns 
for  either  party  has  practiced  any  fraud,  or  unfair  or  ortf- 
reaching  conduct,  to  the  prejudice  of  the  adverse  party,  in  tbii 
course  of  the  proceedings;  an  order  for  the  suppression  of  tl» 
deposition,  may  be  made  by  the  court,  upon  the  appUcatioQ  ^ 
the  party  aggrieved,  upon  notice  to  the  adverse  party. 
C.  c.  P.,  8  910. 

S  218.  Deposition,   et  cetera,   evidenoe. 

A  deposition,  taken  and  returned  as  prescribed  in  this  artidr. 
may,  unless  it  is  suppressed  as  prescribed  in  the  last  section,  U 
read  in  evidence  by  ?ither  party.  It  has  the  same  effect,  and  iw 
other,  as  the  oral  testimony  of  the  witness  would  have;  and  u 
objection  to  the  competency  or  credibility  of  the  witness,  or  fc 
the  relevancy,  or  substantial  competency,  of  a  question  pat  to 
him,  or  of  an  answer  given  by  him,  may  be  made,  as  if  tii^ 
witness  was  then  personally  examined,  and  without  bein^  noted 
upon   the  deposition. 

O.  C.  P.,  1911. 

f  214.  Po'fv'er  of  commlaMlonem. 

Where  the  commission  is  executed  within  the  state,  the  earn- 

missioner,  or  if  there  are  two  or  more,  a  majority  of  them,  haw 
the  samo  power  to  issue  n  subpoena,  to  swear  a  witness,  and  is 
compel  his  attendance,  that  a  justice  of  the  peace  has,  in  •& 
action  pending  before  him. 

C.  0.  p.,  f  2987. 
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1215.  Receipt  of  clork^  retmvm  of  «oi»aitaalon  Isy 

The  clerk  of  the  coart  in  the  district  In  which  the  action  is 
lending?,  mnst  on  receiyini?  the  packaj^e,  containinir  the  commis- 
(ion,  transmitted  to  him  by  mail  or  otherwise,  open  and  lile  it, 
ndorsinn;  thereupon  the  date  of  his  so  doing.  It  mast  remain  on 
Ue  with  him»  until  the  trial;  but  either  party  is  entitled  to  inspect 
t  on  file. 

c.  o.  p.,  I  2886. 

I  S16.  Deposition  to  take  testimonT  eondltionally* 

Kither  party  to  an  action  pending  in  the  municipal  court  mnv 
ipply  in  the  district  in  which  the  action  is  pending,  for  an  order 
:o  have  the  testimony  of  any  witness  who  is  about  to  depart 
•rom  the  city  of  New  York,  and  will  probably  continue  absent. 
;^•hen  the  testimony  is  required,  or  is  so  sick  or  infirm  as  to  afford 
•easonable  ground  to  believe  that  he  will  not  be  able  to  attend 
;he  trial;  or  that  any  other  special  circumstances  exist  which 
render  it  proper  that  he  be  examined  as  prescribed  in  this  article, 
:aken  conditionally  to  be  used  on  the  trial  of  such  actioDi  subject 
to  the  provisions  of  this  article. 

L.  1882,  cb.  410,  S  1360. 

1 217.  AlHdavIt  on  »pplie»tiomt  ve««lroaiemts  ^f. 

The  party  desiring  to  take  a  deposition,  as  prescribed  in  the 
iast  flection,  must  present  to  the  court  in  the  district  in  which  the 
iction  is    pending,  an  affidavit  showing: 

1.  The  title  and  nature  of  the  action.  The  name  and  residence 
Df  the  person  to  be  examined.  That  the  testimony  of  such  person 
Is  material  and  necessary  for  the  party  making  sach  application 
>r  for  the  prosecution  or  defense  of  such  action. 

2.  That  tne  person  to  be  examined  is  about  to  depart  from  the 
?Ity  of  Xew  York,  or  that  he  is  so  sick  or  infirm  as  to  afford 
reasonable  ground  to  believe  that  he  will  not  be  able  to  attend 
the  trial,  or  that  any  other  special  circumstances  exist  which 
render  it  proper  that  he  should  be  examined,  as  prescribed  in  this 
chapter;  but  this  subdivision  does  not  apply  to  a  case  where  the 
lerson  to  be  examined  is  a  party  to  the  action,  except  in  the  case 
>f  sickness  or  infirmity. 

3.  If  the  party  sought  to  be  examined  is  a  corporation,  the 
iffldavit  shall  state  the  name  of  the  officers  or  directors  thereof, 
>r  any  of  them  whose  testimony  is  necessary  and  material,  or 
rhe  books  and  papers  as  to  the  contents  of  which  an  examination 
>r  inspection  is  desired,  and  the  order  to  be  made  in  respect 
'hereto,  shall  direct  the  examination  of  such  persons  and  the 
production  of  such  books  and  papers. 

C.  C.  P.,  1872. 

1218.  Depasltioa  hy  eoAsent. 

The  parties  to  an  action  may  stipulate  in  writing  that  an  order 
ipecifi^'d  In  section  two  hundred  and  sixteen  of  this  act  may  be 
granted,  in  which  case  an  affidavit,  as  required  by  the  preceding 
lections  shall  not  be  necessary.  But  this  section  does  not  apply 
to  a  case  whore  the  person  to  be  examined  is  confined  in  a  prison 
>r  jail  within  the  state. 

O.  C.  P.,  1 879. 
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fS19.  Order  for  exa^lma.tIon. 

The  court  to  whom  an  affidavit  is  presented,  as  proTided  ia  wtt 
tion  two  hundred  and  seventeen  of  this  act,  may,  if  the  oppoaae 
party  or  his  representative  is  not  present,  require  that  a  r&tss- 
iible  notice  of  the  application  be  given,  or  may  act  on  the  appiies- 
tion  at  the  time  of  snch  presentation,  and  must  grant  an  orfe 
for  the  taking  of  the  deposition,  if  satisfied  of  the  truth  of  tlr 
matter  stated  in  the  affidavit,  and  may  in  his  discretJon  desigaaif 
and  limit  the  particular  matters  on  which  the  examination  is  t? 
be  conducted.  The  order  may  require  that  the  examinatioe  K 
conducted  before  the  court,  at  the  time  fixed,  or  may  permit  &3?"* 
examination  to  be  conducted  at  the  place  where  the  person  to  l** 
examined  is  at  the  time  fixed  for  said  examination.  Where  tb 
deposition  is  not  taken  in  court,  the  order  may  permit  the  exaa 
ination  of  the  person  making  the  deposition  to  proceed  aft** 
having  been  sworn  before  an  officer  anthorized  to  take  and  adiai:- 
ister  oaths. 

O.  C.  P.,  J  873. 


1220.  Pnnlaliinent  for  diaoberlnff  order;  'witness  ti 

Witnesses  fees,  as  provided  in  this  act,  for  attendance  npoc ; 
trial,  must  be  paid  or  tendered  when  the  order  is  served  npon  fr 
party  or  other  person  required  to  attend.  If  the  party  or  persi^'-* 
so  served  fails  to  obey  the  order  his  attendance  may  he  compelW 
and  he  may  be  punished  in  like  manner,  and  the  proreedicr 
thereon  are  the  same,  as  if  he  failed  to  obey  a  subpoena,  iaeod 
from  the  municipal  court. 

c.  C.  P.,  f  874. 

1 221.  Service  of  order. 

A  copy  of  the  order  and  of  the  affidavit  npon  which  it  «• 
granted  must  be  served  at  least  two  days  before  the  time  fi» 
for  the  examination,  upon  the  attorney  for  each  party  to  rt^ 
action,  in  like  manner  as  a  paper  in  the  action;  or  if  a  party  U* 
not  appeared  in  the  action  they  must  be  served  upon  him  i« 
directed  by  the  order. 
C.  c.  P.,  9  875. 

§  222.  Adjournment  of  examination. 

The  court  may  upon  good  cause  shown  adjourn   the   time  f& 
taking  said  examination  within  the  limitations  and   provisions  fc' 
this  act  applying  to  adjournments. 
[New.] 

S  223.  Party   confined  In   prison. 

Where  the  party  or  other  person  to  be  examined  is  confined  c 
a  prison  or  jail  within  the  state,  under  sentence  for  a  mlsif- 
moanor  or  felony,  that  fact  must  be^  stated  in  the  affidavit,  ac^ 
his  deposition  may  be  taken  as  prescribed  in  the  foregoing  sectioa* 
as  if  he  was  not  so  confined,  except  that  in  such  a  case  tfee 
granting  or  refusing  the  order  is  always  in  the  discretion  of  tkf 
court.  The  order  must  require  the  production  of  the  prisoner  b? 
the  person  in  charge  of  the  prison  or  jail,  at  the  prison  or  jaiL  Nf 
it  may  prescribe  such  regulations  and  restrictions  with  respect 
thereto  as  the  court  deems  proper. 

C.C.  1.1877.  ^^^ 
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written  or  printed  notice,  directed  to  each  person  named  in  the 
list.  rcQuirius    him  to  attend  as  directed  as  a  juror,   at  a  time 
and  part  specified  therein,  out  of  which  number  six  of  the  por- 
»uus  attending  shall   be  drawn  to   try  the  cause,   provided   that 
number  appoar.     In  each  part  designateu  for  jury  trials,  except 
in  the  borough  of  Brooklyn,  the  clerk  in  the  presence  of  a  justice 
of  tiie  court  shall  each  month  draw  from  the  undruwn  jury  box 
the  names  of  thirty-six  jurors,  and  a  minute  of   such  drawing 
containing  the  names  and  addresses  of  the  jurors  so  drawn  shall 
De  made  and   certified  by   such   clerk  and  the  justice  in  whose 
presence  the  same  are  drawn.     Such  jurors  shall  constitute  the 
panel  of  jurors  for  the  month  succeeding  that  in  which  they  are 
drawn  and  for  the  part  for  which  they  are  'so  drawn,  and  the 
clerk  in  the  part  for  which  said  jurors  are  drawn  shall  deliver 
to  a  marshal  or  to  a  person  deputed  by  the  court  for  that  pur- 
pose a  written  or  printed  notice  directed  to  each  juror  so  drawn 
requiring  him  to  attend  as  a  juror  at  such  part  at  a  time  speci- 
fied   therein.      Separate    ballots    containing    the   names   and    ad- 
dresses  of  each  of   the  jurors   so   drawn    shall  be   placed   in   a 
ballot  box   from   which,  at  the  trial   thereof,   six  of   the  jurors 
shall  be  drawn  to  try  each  action  triable  by  jtiry  in  that  part 
during  the  month  for  which  said  jurors  are  arawn.     No  juror 
shall  be  required  to  attend  for  service  or  allowed  to  serve  more 
tnan  ten  days  in  any  one  month.     At  any  time  the  justice  pre- 
siding in  a   part  designated    for  jury   trials  may  direct   an   ad- 
ditional numner  of  jurors  to  be  drawn  for  service  in  the  month 
and   in   the   part   in    which   he   is   presiding.     Such    order  must 
specify  the  number  of  additional  jurors  to  be  drawn  and  such 
jurors  must  be  drawn  and  a  minute  of  their  drawing  be  mado 
and  certified  and  they  shall  be  empanellcl  on  trials  in  the  same 
manner  as  is  above  provided  as   to   the  jurors  drawn  for  each 
luonth.     No  person  shall  be  allowed  to  serve  as  a  juror  on  any 
trial  in  the  boroughs  of  Manhattan  and  the  Bronx  whose  name  is 
not  on   the  list  of  trial  jurors  selected  by   the  commissioner   of 
jurors   for  the   district  in   which   and   the  period   during   which, 
the   trial   is   had.      The   clerk   in   each   part   in    the    boroughs   of 
Manhattan  and  the  Bronx  shall  on  or  before  the  fifteenth  day 
ot  each  month  return  to  the  commissioner  of  jurors  of  the  county 
of  New  York  a  certified  copy  of  the  minutes  of  each  drawing  of 
jurors    in   his   part   during   the   preceding   month    and    shall    also 
fjertify  to  said  commissioner  the  number  of  days  each  such  juror 
lit  tended    for   the    purpose    of   serving,    the    number   of   days   he 
actually  served  and  tue  name  of  each  such  juror  who  was  ex- 
cused or  discharged,  with  the  reason  therefor,  and  the  name  of 
each  such  juror  notified  who  did  not  attend  or  serve  and   the 
name  of  each   such   juror   fined   and   how  the  notice   to   attend 
was  served   upon   the  delinquent   and  the  date  and  amount   of 
bin   fine  unless   the  same  has  been  remitted,   in   order   that  the 
Hflme  proceedings  may   be  had   as  in  the   case  of  a   delinquent 
^nror  in  a  court  of  record.     The  board  of  aldermen  of  the  city 
of  New  York  may  direct  that  a  sum,  not  exceedinj?  two  dollars 
in   addition   to   the  fees  of  jurors   prescribed   in   this   section,   or 
in  any  other  statutory  provision,  be  allowed  to  each  trial  juror 
ifor  each  day's  attendance  at  a  term  of  the  municipal  court  of  the 
cUy  of  New  York.     The  amount  so  paid  must  be  raised  in  the 
tfauie  manner  as  other  city  char^jcs  are  raised. 

C.   C.  P.,   I  2900;  L.   18S2,   ch.   410.   |   1372.     Am'd  by  L.   1908,  cb.  431; 
I*    1010,    cb.   541.     In   eflect    Oct.    1.    1010. 
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TZTUB  TL 

Trial;  trial  Jurors. 

See.   230.  lame  of  fact  and  law;  jiulgrooDt  witbln  what  time  to  be  nadfrpi 
231.  Trial  by  jury;  drawing  the  Jury. 
231 -a.  Trial   jurorn  In   BrooKlyu. 
2!il-b.  Trial   Juroru   In   <jiweiui   aiMl    Riebmoud. 
282.  Court  may  direct  trial  by  Jury;  when. 
2:{a.  Trial    Jurors;    list    of    to    be   furulsbed    clerk    of    e«rh 
2.'M.  Jury   of   twelve;   when. 
!23r>.  Jiuw  Jury  •iiiumouod;  zKttlce. 
SKin.  TulfiiUM'n. 

237.  lltiiitiiH  of  jurtHv  Huuimitned  but  iHit  drawn. 
23.S.  Adjoiiruun'iils  uftiT  return  or  Jury. 
2:Hi.   Vi'idkt;    retjulsiles. 
Ii4<).  Svvi'aritiK   tlic   jury. 
1141.  Snbniissiou  of  a  controversy  upon  facta  admitted. 

242.  rnpprt)  to  he  filed. 

243.  Subsequent  proceedings  regulnted. 

f  390.  (Am'd^    IffilO,]      Iiiira*    of   fact    aad    laws    |i 
within  wliat  tiin«  to  1^  rei&a«ro4|« 

Upon  the  issuo  r\f  fnct  joinod,  if  a  jury  trial  l>e  not  demaod^ 
as  required  by  tUis  aot,  the  court  muBt  hear  th»»  eTideiicv.  u 
decide  all  questions  of  fart  and  law,  and  render  judj^uieut  amtfi 
ingly  within  fourteen  days  from  the  time  the  same  is  anbnui>. 
for  that  purpose,  except  when  the  defendant  is  under  arwst,  ir 
has  not  Ki^'eu  security  for  his  appearance;  in  such  rase  the  coc; 
shall  render  judgment  immediately  after  the  close  of  the  tri:. 
and  except  where  further  time  is  given  by  the  eonsc^nt  of  parti- 
or  their  attorneys.  Decisions  on  motions  shall  i!kew&  i' 
rendered  within  fourteen  days  after  they  are  ar^nod  or  st^- 
niitted  unless  further  time  is  given  by  consent  of  parties  or  ttr: 
attorneys.  If  no  decision  is  rendered  as  required  herein  ti 
time  elapsing  subsequent  to  the  date  of  final  submission  of  tl* 
motion  shall  not  run  to  the  prejudice  of  a  new  application.  A.' 
issues  of  law  shall  be  heard  and  decided  by  the  court,  witfe:^* 
a  jury. 
L.  1SS2,  ch.  410,   I  1384.     Am'd,  L.  1910,  ch.  401,     In  effect  Sept.  1.  15.' 

8  ^81«  [Am'dy  1008,  IVIO.]    Trial  by  Jury;  drawins  the  JwT 

At  any  time  when  an  issue  of  fact  is  joined,  either  party  c^? 
deuian<l  a  trial  by  jury,  and  unless  so  demanded  at  the  iuioisz 
of  issue,  a  jury  trial  is  waived.  The  party  demanding?  a  trial  If 
jury  slijill  forthwith  pny  to  the  clerk,  the  sum  of  four  dolb^ 
and  fifty  cents.  In  default  of  such  payment  the  court  shall  j^" 
ceed  as  if  no  demand  for  trial  by  jury  had  been  made.  T:- 
moneys  so  received  shall  be  applied  as  far  as  nec'essary  to  t^ 
payment  of  the  lawful  fees  of  the  server  for  auninioning  jnn"? 
and  a  fee  of  twenty-five  cents  to  each  juror  for  each  case  a 
which  he  shall  serve  as  a  juror  such  payment  to  be  made  f* 
him  by  the  clerk  at  the  end  of  the  trial  of  such  case.  Wheo : 
jury  trial  is  demanded,  the  trial  of  the  case  may  be  adjoun>^ 
within  the  limitations  provided  in  this  act,  until  the  time  fixH 
for  the  attendance  of  a  jury.  In  each  special  pro(H>ed1nir  a^ 
action  in  which  a  jury  trial  is  to  be  had.  unless  such  trial  fc  ** 
be  had  in  a  part  desitrnated  for  jury  trials,  the  clerk  must  c 
the  presence  of  a  justice  of  the  conrt  draw  twelve  persons  fr® 
the  undrawn  jury  box  and  deliver  the  list  thereof  to  a  mare^L 
or  to  a  person  deputed  by  the  court  for  that  purpose,  wita  « 
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ritten  or  printed  notice,  directed  to  each  person  named 
(t,  requiriuK  him  to  attend  as  directed  as  a  juror,  at  i 
AcJ  part  specified  therein,  out  of  which  number  six  of  th 
»JLMS  attending  shall  be  drawn  to  try  the  cause,  providei 
amber  appear.  In  each  part  designateu  for  jury  trials, 
I  the  borough  of  Brooklyn,  the  clerk  in  the  presence  of  a  ; 
!  the  court  shall  each  month  draw  from  the  undrawn  jui 
le  names  of  thirty-six  jurors,  and  a  minute  of  such  dr 
>iitaiuing  the  uumos  and  addresses  of  the  jurors  so  drawr 
B  made  and  certified  by  such  clerk  and  the  justice  in 
resence  the  same  are  drawn.  Such  jurors  shall  constitu 
anel  of  jurors  for  the  month  succeeding  that  in  which  th( 
rawn  and  for  the  part  for  which  they  are  "so  drawn,  ai 
erk  in  the  part  for  which  said  jurors  are  drawn  shall  i 
>  a  marshal  or  to  a  person  deputed  by  the  court  for  tha 
ose  a  written  or  printed  notice  directed  to  each  juror  so  • 
squiring  him  to  attend  as  a  juror  at  such  part  at  a  time 
cd  therein.  Separate  ballots  containing  the  names  an 
resses  of  each  of  the  jurors  so  drawn  shall  be  placed 
allot  box  from  which,  at  the  trial  thereof,  six  of  the 
ball  be  drawn  to  try  each  action  triable  by  jary  in  tha 
uriug  the  mouth  for  which  said  jurors  are  9rawn.  No 
liall  DC  required  to  attend  for  service  or  allowed  to  serve 
aan  ten  days  .in  any  one  month.  At  any  time  the  justic 
iding  in  a  part  designated  fur  jury  trials  may  direct  a 
itional  number  of  jurors  to  be  drawn  for  service  in  the  : 
nd  in  the  part  in  which  he  is  presiding.  Such  order 
pecify  the  number  of  additional  jurors  to  be  drawn  and 
urors  mu.<st  be  drawn  and  a  minute  of  their  drawing  be 
ud  certified  and  they  shall  be  empanollcl  on  trials  in  the 
iiunuer  as  is  above  provided  as  to  the  jurors  drawn  for 
iionth.  No  person  shall  be  allowed  to  serve  as  a  juror  o 
rial  in  the  boroughs  of  Manhattan  and  the  Bronx  whose  n« 
tot  on  the  list  of  trial  jurors  selected  by  the  comraissioi 
urors  for  the  district  in  which  and  the  period  during  ^ 
he  trial  ia  had.  The  clerk  in  each  part  in  the  boroug 
klanhattau  and  the  Bronx  shall  on  or  before  the  fifteent 
i  each  month  return  to  the  commissioner  of  jurors  of  the  c 
•f  New  York  a  certified  copy  of  the  minutes  of  each  draw: 
urors  in  bis  part  during  the  preceding  month  and  sbal 
ertify  to  said  commissioner  the  number  of  days  each  such 
attended  for  the  purpose  of  serving,  the  number  of  da 
ictually  served  and  the  name  of  each  such  juror  who  wj 
•nsed  or  discharged,  with  the  reason  therefor,  and  the  na: 
fach  such  juror  notified  who  did  not  attend  or  serve  an 
lame  of  each  such  juror  fined  and  how  the  notice  to  i 
\as  served  upon  the  delinquent  and  the  date  and  amou 
lis  fine  unless  the  same  has  been  remitted,  in  order  tha 
lame  proceedings  may  be  had  as  in  the  case  of  a  delin 
iiiror  in  a  court  of  record.  The  board  of  aldermen  of  th 
>f  New  York  may  direct  that  a  sum,  not  exceeding  two  d 
n  addition  to  the  fees  of  jurors  prescribed  in  this  sectii 
n  any  other  statutory  provision,  l>e  allowed  to  each  trial 
for  each  day's  attendance  at  a  term  of  the  municipal  court  < 
iity  of  New  York.  The  amount  so  paid  must  be  raised  i 
same  manner  as  otber  city  charges  are  raised. 

C.  C.  P.,   f  2990;  L.   1882,   ch.   410,    S    1372.     Am'd  by  L.   1908*  cl 

L    1010,    cb.   541.     In    effect    Oct.    1.    1910. 
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f  281-A.  lAdded,  1910.]     Trial  Jarora  in  Broold; 

III  the  borough  of  Brooklyn  there  shall  be  a  jnry  teraa  a 
each  ciistric'L  begiuuing  the  first  Monday  in  each  montk. 
except  July,  August  and  September,  or  at  such  other  tin^* 
as  the  board  of  justices  shall  dircH't  and  such  term  shi- 
continue  lor  such  time  as  the  justice  presiding  tberr^ 
shall  deem  necessary  and  direct.  Trial  jurors  for  su<"h  t«a* 
mu8t  have  the  same  qualifications,  and  must  he  Heli^tini,  dnwi 
and  notified  in  the  same  manner,  as  trial  jnn>rs  for  a  term  •' 
the  supreme  court  and  the  provisions  of  section  seven  hoEdrr. 
and  eleven  and  sections  seven  hundred  and  fourteen  to  se^rz 
hundred  and  thirty-tsix,  both  inclusive,  of  the  judiciary  law  p- 
latiug  to  trial  jurors  in  Kings  county,  as  they  may'  be  fn« 
time  to  time,  are  hereby  madQ  to  apply  to  this  conrt,  ssc 
to  trial  jururs  therein,  in  said  borough,  excejjt  that  all  rfuti* 
imposed  by  section  seven  hundred  and  eiglit<»m  thereof  nj*". 
the  county  clerk  of  Kings  county  shall  be  perf<»riiie<l  by,  and  tl* 
clerk  referred  to  in  section  seven  hundred  and  t»leven  then*' 
shall  be,  the  clerk  of  the  court  in  the  respeotive  districts  &» 
which  the  jurors,  are  summoned.  Twenty-four  trial  jurors  mc^t 
and  in  no  event  ni<»rc  than  thirty  shall,  be  drawn  for  each  cb- 
trict  for  each  term.  As  far  as  the  commissioner  of  jupw 
shall  find  it  to  be  practical  each  juror  drawoi  shall  be  snmmfjaft' 
to  the  district  nearest  to  his  residence.  Siich  jurors  sthall  fe 
paid  the  same  compensation  and  in  the  same  manner  as  tra! 
furors  in  the  courts  of  record  in  Kings  county.  In  all  procei^ 
mgs  for  the  remission  and  enforcement  of  jnry  fines  of  jnnK« 
in  this  court  the  justices  of  this  court  shall  be  notified  and  ^ 
act  in  like  manner  as  the  justices  and  judges  s[>ecified  in  s^^ 
tions  sev(>n  hundred  and  twenty-eight  and  seven  hundred  tD^ 
twenty-nine  of  said  law. 
Adde<l,    L.    1910.    ch.   541.      In    effect  Oct.    1,    1910. 

f  231 -b.   [Added,     1913.]       Trial     Jorora     In      %iic>«Ma    aai 

Rlchniond. 

In  the  boroughs  of  Queens  and  Richmond,  there  shall  be  a  joT 
term  in  each  district,  beginning  the  first  Monday  of  eaeh  mocilL 
except  the  months  of  July,  August  and  September,  or  at  sort 
other  times  as  the  board  of  justices  shall  direct,  and  snch  terc 
shall  continue  for  such  time  as  the  justice  presiding-  thereat  shi- 
deem  necessary  and  direct.  All  of  the  provisions  of  section  t»e 
hundred  and  thirty-one  applying  to  the  parts  designated  for  jorj 
trials  and  the  jurors  thereof,  not  inconsistent  with  the  foregoisf 
provisions  of  this  section,  shall  also  apply  to  the  jury  terms  siJ 
the  jurors  thereof  in  the  borougjis  of  Queens  and  Richmofe^ 
provi<led,  however,  that  in  the  boroughs  of  Queens  and  Riffe- 
mond,  twenty-four  trial  jurors  must,  and  in  no  event  more  tlfcu 
thirty  shall  be 'drawn  in  each  district,  by  the  clerk  for  aach  dis- 
trict, for  eaoh  term. 

AdilLHl,  L.   1013,   cb.   690.       In  effect  Sept   1,   1913. 

f  232.  Conrt  may  direet  trial  by  Jnryi  vrlieM. 

"When  an  issue  of  fact  has  lieen  joined  in  an  action  or  speoil 
proceeding,  and  a  trial  by  jury  has  not  been  uemanded,  the  eoo: 
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i  230.  Verdicti    reanlsltea. 

Except  as  otherwise  provided  in  this  act,  the  verdict  of  the 
jury  must  be  general  for  the  ][)laiutifF  for  a  specific  sum,  or  for 
the  defendant,  or  wli«re  there  la  a  counterclaim  or  set-off  proved 
for  the  defendant  in  a  specified  sum,  but  whore  there  are  aevernl 
plaintiffs  or  defendants,  the  verdict  may  be  for  or  against  one  or 
more  of  them,  within  the  limitations  and  provisions  of  this  act, 
and  the  judgment  must  be  entered  thereon  immediately  after  the 
rendering   of  the   verdict. 

L.  1882,  ch.  410,  I  1380. 

I  240.  Condnet  of  trial. 

On  the  trial  of  all  causes  in  the  municipal  court,  the  mode  of 
conducting  the  trial,  the  rules  of  evidence,  the  examination  and 
the  swearing  of  the  Jury,  shall  be  the  same  as  prevail  in  courts 
of  record. 

New.     Sec  L.  1882.  cb.  410,  i  1281. 

I  941.  SubmlMioii  of  A  oontrov«i*«rr  upon  fnets  admitted. 

When  an  action  or  siimmnry  proceeding  hns  been  coMimenced 
according  to  the  provisions  of  this  act,  upon  its  being  reached 
for  trial,  the  parties,  being  of  full  age,  may  agree  upon  a  state- 
ment of  the  facts  upon  which  the  controversy  depends  and  may 
present  a  written  submission  thereof  to  the  court.  Such  state- 
ment must  be  accompanied  with  the  affidavit  of  one  or  more  of 
tne  parties  to  the  effect  that  the  controversy  is  real  and  that 
tno  submission  is  made  in  good  faith,  for  the  purpose  of  deter* 
mining  the  rights  of  the  parties. 
C.  C.  P..  i  12TO. 

S  242.  P»iier«  to  be  fllod. 

Such  statement,  submission  and  affidavit  must  be  filed  in  the 
office  of  the  clerk  of  the  court  in  the  district  in  which  the  action 
^vas  commenced.  The  filing  is  a  presentation  of  the  submission, 
and  each  provision  of  this  act  relating  to  an  action  or  summary 
proceeding,  or  the  costs  therein,  applies  to  the  subsequent  pro- 
ceedings except  as  otherwise  prescribed  iu  the  next  iiection. 

C.  C.  P.,  i  1280. 

I  243.  Snbfte^aent  prooeedlnvs  reflrvlatod. 

An  order  of  arrest,  warrant  of  attachment,  writ  of  replevin  or 
execution  against  the  person,  cannot  be  granted  in  such  an  ac- 
tion. The  action  must  be  tried  bv  the  court  upon  the  statement 
alone  and  the  statement,  submission,  affidavit  and  the  judgment 
rendered,  and  any  order  or  papers  necessarily  affecting  the  judg- 
ment constitute  the  judgment  record.  If  the  statement  of  facts 
is  not  sufficient  to  enable  the  court  to  render  judgment,  an  order 
must  be  made  d!sm!y«slng  the  submission  without  costs  to  either 
party,  unless  the  court  permit  the  parties,  or.  In  a  proper  case, 
their  represeutHtive.  to  file  an  additional  statement,  which  It 
may  do  in  its  discretion,  without  prejudice  to  the  original  state- 
ment. 

G  0.  P.,  I  128L 
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the  case  of  a  delinquent  juror  in  a  court  of  record.  A  derk  w^ 

violates  this  section  or  section  two  hundred    and  thirty-tme  «- 

this  act  forfeits  one  hundred  and  fifty  dollars  for  each 


L.   1882.  ch.  410,  |   1371.     AmM  L.  1907,  ch.  451  ;    U    1006.    du  421;  :. 
1910,  ch.  641.     In  effect  Oct.   1,  1910. 

I  2S4«  Jury  of  tvrelTe;  vrhen« 

In  an  action  where  the  damajr^s,  or  the  Talne  of  the  eliat!ft> 
as  claimed  in  the  complaint,  exceed  one  hundred  dollars,  if  at  t^ 
time  of  joining  an  issue  of  fact  the  defendant  demand  a  trsi!  ^ 
a  jury  of  twelve  men,  the  court  shall  order  a  jury  of  tweWr-  r^ 
be  summoned  to  try  the  issues.  In  such  cane  the  clerk  ^1 
draw  the  names  of  twenty-four  persons  who  shall  lie  snmradot\ 
in  the  same  manner  as  In  other  cases  required  by  law.  csi 
twelve  of  such  number  shall  be  drawn  to  try  the  eaus^.  IV 
jury  fee  to  be  deposited  in  sudh  cases,  shall  be  nine  dollars^ 

L.  1882,  eh.  410,  |  1878. 


I  236.  [Am*d,  1908,  1810.]     How  |«^^7  Nummonedi  aotiec 

Except  in  the  borough  of  Brooklyn,  the  officer  or  the  per»J 
deputed  as  provided  in  section  two  hundred  and  thirty-one  f 
this  act,  upon  receipt  of  such  a  notice  as  is  mentioned  in  n- 
section,  must  thereupon  immediately  summon  the  person  nua^i 
therein  by  giving  the  same  to  him  personally,  or  by  ieaviB^  r 
at  his  place  of  residence  or  business  with  some  person  of  ^ 
able  age  and  discretion,  and,  except  in  the  boroa^^hs  of  Ms^ 
hattan,  Brooklyn  and  the  Bronx,  by  giving  to  the  person  *? 
whom  said  notice  is  given  the  sum  of  twenty-five  cents.  TV 
person  serving  such  notice  must  make  a  return  as  to  the  maiis^ 
in  which  such  service  was  made  by  him^and,  except  in  the  \^ 
oughs  of  Manhattan,  Brooklyn  and  the  Bronx,  must  include  > 
such  return  a  statement  as  to  whether  or  not  said  twenty^^ 
cents  was  paid  to  each  juror  and  also  return  the  list.  In  ^^ 
district  all  such  returns  must  be  made  to  the  court,  at  Its  ofia 
ing,  on  the  day  for  which  the  jury  is  drawn. 

U   1882,  ch.  410,  I  1374.     Ani*d  by  L.   1908,  ch.  481 ;   L.    1910.  A,  HL 

In  etTect  Oct.   1,  1910. 

8  230.   [Am'd,  1008,  lOlO.]      Taleameiu 

Except  in  the  county  of  New  York,  if  a  sufficient  number  ft' 
eonipcteut  and  iiidi£tcreut  jurors  do  not  attend,  or  if  the  juttsf 
presiding  is  of  the  opinion  thut^  the  rights  of  either  party  to  u 
at'tioii  or  proceeding  may  be  prejudiced  by  delaying  the  trial  uvu 
tbe  uoxt  jury  term,  the  court  may  direct  that  a  sufficient  ouiofctf 
of  jurors  to  try  such  cause,  or  to  complete  the  jury,  be  sia- 
moiied  from  the  vicinity,  by  a  marshal  or  a  person  deputed  for 
that  purpose. 

L.   1882.  cb.  410,  |  1375.     Am'^V  by  L.  1908,  ch.  431;  U    1910.  ck.  m 

In  effect  Oct   1,   1910. 

I  237.  Ballot*  of  Inrom  svmmoned  b«t  not  drm-vrm. 

The  ballots  containing  the  names  of  the  jurors  summoned  id 
not  drawn,  must  be  returned  by  the  clerk  to  the  undrawn  JK? 
box,  to  be  drawn  as  in  the  first  instance.  The  ballots  containia? 
the  nsmos  of  the  jurors  who  served,  must  be  placed  in  a  box  t= 
be  called  the  drawn  jury  box,  until  all  the  other  names  kaif 
been  drawn  therefrom,  and,  as  often  as  that  happens,  the  wfeoi? 
number  must  be  returned  to  the  undrawn  jury  box,  as  in  tbe 
first  instanee. 

L.   1R82,  ch.   410,   {   1370. 

8  2:W.  [UepeahMl  by  L.  1011,  ch.  900.] 
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and  a  like  note  must  also  be  made  in  the  docket  c£  a  judgment 
uy  a  county  clerk,  where  such  a  transcript  is  filed  with  such  clerk. 

L.   1882.  ch.  410.  §   1386. 

§  2252.    Court  may  direct  verdict)  vrken. 

On  the  trial  of  an  issue  of  fact,  before  the  court  and  a  jury, 
the  court  may,  in  a  proper  case,  direct  that  the  jury  render  a 
verdict  as  follows: 

1.  In  favor  of  the'  plaintiff  or  petitioner. 

2.  In  favor  of  the  defendant,  respondent,  tenant,  under-tenant, 
assignee,  receiver,  squatter  or  person  holding  over. 

3.  Where  the  damages  are  liquidated,  in  favor  of  the  plaintiff, 
for  a  specified  sum. 

4.  Where  the  defendant  has  interposed  a  counterclaim,  and  the 
damages  are  liquidated,  in  favor  of  the  defendant  for  a  specified 
sum. 

5.  W'here  the  plaintiff  has  proved  his  case,  but  the  damages  are 
uncertain,  that  the  jury  render  a  verdict  in  favor  of  the  plaintiff 
and  determine  the  amount. 

6.  Where  the  defendant  has  interposed  a  counterclaim  and 
proved  his  case,  and  the  damages  are  uncertain,  that  the  jury  find 
a  verdict  in  favor  of  the  defendant  and  determine  the  amount. 

[New.] 

§  253.    [Ani*d,  1907.]    Court  may  open  default. 

The  court,  or  a  justice  thereof,  in  a  district  in  which  a  default 
or  dismissal  is  taken,  in  an  action  or  summary  proceeding,  or 
in  which  judgment  is  taken  or  final  order  made  without  the 
service  of  a  summons  or  of  process  as  required  by  law,  may  at 
any  time,  upon  motion  made  upon  such  notice  as  the  court  may 
direct,  open  such  default  or  dismissal,  and  set  aside,  vacate  or 
modify  any  judgment  or  final  order  entered  in  any  such  action 
or  proceeding,  and  set  the  action  or  proceeding  down  for  pleading, 
hearing  or  trial,  as  the  case  may  require,  upon  such  terms  and 
conditions  as  the  court  may  deem  proper. 

L.  18S2,  ch,  410,  §  1367.    Am'd  L.   1007.  ch.  304.    In  effect  Sept.   1.   1907. 

§  254.  -  Motion   to   set  aside  verdict  or  vacate   or  amend 
Jvdgrment. 

A  motion  to  set  aside  the  verdict  of  a  jury,  and  vacate,  amend 
or  modify  a  judgment  rendered  thereon,  or  to  vacate,  amend  or 
modify  any  judgment  rendered  npon  a  trial,  by  the  court,  without 
a  jury,  may  be  made  upon  the  exceptions  taken  at  the  trial,  or 
because  the  verdict  is  for  excessive  or  insufficient  damages,  or 
otherwise  contrary  to  the  evidence,  or  contrary  to  law,  provided 
said  motion  is  made  at  the  close  of  the  trial  or  within  five  days 
from  the  time  the  judgment  was  rendered  and  in  the  latter  case 
at  least  two  days  notice  of  said  motion  is  given,  to  the  opposing 
attorney,  or  party  if  there  be  no  attorney  of  record.  The  judge 
who  presided  at  the  trisil  may  .mnke  an  order  setting  aside  the 
verdict  or  amending,  mndifyine  or  vacating  the  judgment  and 
awarding  a  new  trial,  nnd  setting  the  cause  down  for  trial  for  a 
time  to  be  specified  in  the  order,  as  the  case  may  require. 
L.    1882,   ch.   410.    5   l.-^rj. 

S    255.     NeTT  trials  frand   or  ne^vly  discovered   eviilence. 

The  court  may  also  in  a  proper  cnso,  grant  or  deny  a  motion 
for  a  new  trial  on  the  ground  of  fraud  or  newly  discovered  evl- 
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TITLE  VTI. 
Judgment  and  executions. 

Article  1.  JniSgrnents. 

2.  Bzecutions.  _^-._ 

ARTICLE  FIRST. 

Judgments, 

Sec.  248.  Non-Bult;  when  authorised. 

240.  Judinnent  of  dlsmlMal  on  merits;  when. 

250.  Judgment  when  sum  exceeds  Jurisdiction. 

251.  Judgment  where  defendant  liable  to  arrest. 
262.  Ck>urt  may  direct  verdict;  when. 

253.  Court  may  open  default. 

254.  Motion  to  set  aside  yerdlet  or  vacate  or  amend 
256.  New  trial;  fraud  or  newly  discovered  evidence. 
256.  Court  may  Impose  conditions,  et  cetera. 

1248.  Non-aniti  ^rhen  antlftorl«ed. 

Judgment  that  the  action  be  dismissed  with  costs,  with«at 
prejudice  to  a  new  action,  shall  be  rendered  in  the  following:  cases 

1.  Whore  the  plaintiff  voluntarily  discontinues  the  action  befor? 
it  is  finally  submitted. 

2.  When  he  fails  to  appear  at  the  time  specified  in  the  siunm^^i 
or  upon  adjournment. 

3.  When  it  is  objected  at  the  trial,  and  appears  by  the  evidesA 
that  the  court  has  not  jurisdiction,  but  if  the  objection  be  tabs 
and  overruled,  it  is  cause  only  of  reversal  on  appeal,  and  do€s 
not  otherwise  invalidate  the  judenient;  if  not  taken  at  the  trial  it 
is  waived,  and  the  court  will  be  deemed  to  have  jurisdiction. 

4.  Where  the  plaintiff  does  not  prove  his  cause  of  action. 

L.  1882,  ch.  410,  9  1382. 

9  249.  Judgment  of  dlsn&iSMil  on  ■ftevltsi  ^wheia. 

Judgment  that  the  action  be  dismissed  on  the  merits  with  costi 
may  be  rendered  in  the  following  cases: 

1.  Where,  at  the  close  of  the  whole  case,  the  court  is  of  tte 
opinion  that  the  plaintiff  is  not  entitled  to  recover  as  a  mattfr 
of  law. 

2.  W^here  the  court  sustains  a  demurrer,  and  no  leave  to  plead 
over  is  granted,  as  provided  in  this  act. 

[New.] 

9  2SO.  Jadarment  -vrlien   sum  exceeds  Jnrlsdletion. 

Where  the  amount  found  duo  to  either  party  exceeds  the  sua 
for  which  the  court  is  authorized  to  enter  judgment,  Bwoh  psrtj 
may  remit  the  excess  and  judgment  may  be  entered  for  ib 
residue. 

L.  1882,  ch.  410,  9  1385. 

9  261.  Jadfcment  friiere  defendant  Itmble  to  arrest. 

When  a  judgment  is  rendered  in  a  case  where  the  defendant  i* 
Rubje<'t  to  arrest  and  imprisonment  thereon,  it  must  be  so  stated 
in  the  judgment  and  entered  in  the  docket.  The  clerk  of  the 
court  in  the  di.««trict  in  which  such  a  judgment  is  entered,  must 
in  any  transcript  issued  by  him.  as  prescribed  in  this  act,  iosert 
the  words   ''  defendant   liable  to  execution  against  his  person" 
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and  a  like  note  must  also  be  made  in  the  docket  c£  a  judgment 
by  a  county  clerk,  where  such  a  transcript  is  filed  with  such  clerk. 

L.   1882.   ch.  410.   §   1386. 

S  2iS2.    Court  may  direct  verdict)  vrken. 

On  the  trial  of  an  issue  of  fact,  before  the  court  and  a  jury, 
the  court  may,  in  a  proper  case,  direct  that  the  jury  render  a 
yeirdict  as  follows: 

1.  In  favor  of  the'  plaintiff  or  petitioner. 

2.  In  favor  of  the  defendant,  respondent,  tenant,  under-tenant, 
assignee,  receiver,  squatter  or  person  holding  over. 

3.  Where  the  damages  are  liquidated,  in  favor  of  the  plaintiff, 
for  a  specified  sum. 

4.  Where  the  defendant  has  interposed  a  counterclaim,  and  the 
damages  are  liquidated,  in  favor  of  the  defendant  for  a  specified 
sum. 

5.  Where  the  plaintiff  has  proved  hirf  case,  but  the  damages  are 
uncertain,  that  the  jury  render  a  verdict  in  favor  of  the  plaintiff 
and  determine  the  amount. 

6.  W^here  the  defendant  has  interposed  a  counterclaim  and 
proved  his  case,  and  the  damages  are  uncertain,  that  the  jury  find 
a  verdict  in  favor  of  the  defendant  and  determine  the  amount. 

[New.] 

§  263.    [Am*d,  1007.]    Court  may  open  default. 

The  court,  or  a  justice  thereof,  in  a  district  in  which  a  default 
or  dismissal  is  taken,  in  an  action  or  summarj-'  proceeding,  or 
in  which  judgment  is  taken  or  final  order  made  without  the 
service  of  a  summons  or  of  process  as  required  by  law,  may  at 
any  time,  upon  motion  made  upon  such  notice  as  the  court  may 
direct,  open  such  default  or  dismissal,  and  set  aside,  vacate  or 
modify  any  judgment  or  final  order  entered  in  any  such  action 
or  proceeding,  and  set  the  action  or  proceeding  down  for  pleading, 
hearing  or  trial,  as  the  case  may  require,  upon  such  terms  and 
conditions  as  the  court  may  deem  proper. 

L.  1882,  ch.  410,  §  13G7.    Am'd  L.   1907,   Ph.  304.    In  effect  Sept.   1.   1007. 

§   254.  -  Motion   to   set  aside  verdict   or   vacate  or   amend 
Jvdvment. 

A  motion  to  set  aside  the  verdict  of  a  jury,  and  vacate,  amend 
or  modify  a  judgment  rendered  thereon,  or  to  vacate,  amend  or 
modify  any  judgment  rendered  upon  a  trial,  by  the  court,  without 
a  jury,  may  be  made  ui)on  the  exceptirms  taken  at  the  trial,  or 
because  the  verdict  is  for  excessive  or  insufficient  damages,  or 
otherwise  contrary  to  the  evidence,  or  contrary  to  law,  provided 
said  motion  is  made  at  the  close  of  the  trial  or  within  five  days 
from  the  time  the  judgment  was  rendered  and  in  the  latter  case 
at  least  two  days  noti<'e  of  said  motion  is  given,  to  the  opposing 
attorney,  or  party  if  there  be  no  attorney  of  record.  The  judcre 
i«rho  presided  at  the  trial  ma v  make  an  order  setting  aside  the 
verdiet  or  amendlrg.  modifyinsr  or  vacating  the  judgment  and 
awarding  a  new  trial,  and  setting  the  eanse  dow^n  for  trial  for  a 
time  to  be  8i>ecifie(l  in  the  order,  as  the  case  may  require. 

t..  1882.  oh.  410.  5  i.icrr. 

9    2R5.     BTeTV  trial t  franil   or  nevrly  illncovered  evidence. 

The  court  may  also  in  a  proper  cnse,  grant  or  deny  a  motion 
for  a  new  trial  on  the  ground  of  fraud  or  newly  discovered  evi- 
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dence,  And  from  the  order  an  appeal  shall  lie  ma  from  a  JodginfT 
in  0aid  court. 

[New.] 


S  256.  Court  may  iiiipO««  eoAdf  tloaa,  et  C9et« 

The  court  may  award  9\\ch  coBts,  not  exceedioK  ten  dolUra.  f-' 

openiiiK  any  default,  or  THcating,  amendluK,  modif^^in^  or  settat 
aside  uiiy  judgment  against  any  party  to  the  action  as  in  it*  iii»- 
eretion  shall  be  just  aud  proper.    It  may  as  a  condition  for  «<^-i*i 
iiip    any    default,    or   Taoatin^.    amendinjr,   modifying?    or    eectc.' 
aside  any  judgment,  order  any  defendant  in  default   to   depo^ 
the  amount  of  the  judifinent  with  the  clerk  of  the  conrt  «»r  * 
jfive   an    undertalciug   with    sufficient   sureties  to    the    elfert   thtz 
sh<'h  defendant  will  not  sell,  aMign,  or  transfer  any  of  hiis  pt*f' 
erty  with  intent  to  hinder,  delay  or  defrand  the  nlaintiff  in  t^ 
eolieetion  of  his  claim  or  demand,  if  the  plaintiff  snail  prevail  « 
the  trial  of  such  action,  and  that  snch  defendant  or  hia  snretif* 
will   pay   the   amount  of  any  jndgment  recovered    against  »<* 
defemlant  in  such  action. 

L.  1882,  ch.  410,  8  1367.  • 

I  257.  [Am'd,   1910.]      Aiu'eal  from  order. 

An  appeal  shall  lie  from  an  order  granting  or  denvin^  a  oe- 
tiou,  made  as  provided  iu  the  la^t  foiw  seciiuns,*  iroiu  jiu  ur»ii. 
grantiuK  or  denying  a  motion  to  discharge  a  defendant  fwa 
arrest  and  from  an  <irder  granting  or  dcnving  a  uiotion  to  rat-a  • 
or  modify  an  attachment,  as  from  a  ju(lgment;  fxc«*x»t,  that  e 
appeal  shall  lie  in  the  first  instance  from  an  order  openi:^ 
a  doianlt  and  vacating  a  judgment  entered  thereon.  ^ 

(New.]    Am'd,  L.   1910,  ch.   538.     Iq  effect  Sept.  1»   IfilO. 
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ABTIOLA  SESCONO. 

Eweoution, 

8«a  M>.  How  Usued. 

281.  TnxuBcrlpt,  how  to  leaue ;  Judgment  of  aupreme  court;  when  docketed. 

282.  When  satisfaction  of  Juagment  presumed. 

268.  Beal  property  bound  for  ten  years  by  a  Judgment  thus  docketed. 
284.  Judgment,  and  effect  of,  against  defendants  Jointly  Indebted  when 

all  are  not  jerved. 
265.  Bsecutlon;  iDdorsement  thereupon. 

286.  How  collected. 

287.  Judgment  how  docketed;  effect  of  docketing. 

288.  Action  against  Joint  debtors. 

289.  Docketing  Judgment  In  another  county. 

270.  Judgment  against  marshal. 

271.  Execution;   requisites. 

272.  Arrest. 

273.  RemoTal  of  execution. 

274.  Judgment  In  favor  of  wage  earner. 

275.  Arrest  and  sale  of  property  limited. 
278).  Marshal;  'Vhen  liable  to  execution. 

277.  Betum  of  execution  and  satisfaction  of  Judgment. 

i  XaO.   [Am'd^  1808,  1908.]    How  ifeaoed. 

An  execution  may  be  issued  on  a  judgment  of  the  municipal 
court  at  the  option  of  the  judgment  creditor,  either  by  the  county 
clerk  directed  to  the  sheriff  as  prescribed  by  law,  after  the  tiling 
of  a  transcript  of  judgment,  as  provided  in  the  next  section,  or 
by  the  clerk  or  the  municipal  court  in  the  district  in  which  the 
judgment  was  entered,  within  six  years  thereaftc»r,  directed  to  a 
marshal.  But  no  execution  shall  issue  out  of  the  municipal  court 
after  a  transcript  has  been  issued,  and  no  transcript  shall  be 
isaned  while  an  execution  of  the  municipal  court  remains  unre- 
tumed,  except  a  transcript  showing  that  a  judgment  has  been 
▼acated,  set  aside  or  modified.  The  prospective  foes  of  the  county 
clerk  and  sheriff  must  be  omitted  when  an  execution  is  issued  to 
a  marshal.  The  execution,  when  issued  by  the  county  clerk  upon 
a  judgment  in  an  action  to  foreclose  a  mechanic's  lien,  shall 
authorize  and  direct  the  sheriff  to  sell  the  right,  title  and  interest 
of  the  owner  in  the  premises,  upon  which  the  lien  sot  forth  in 
the  complaint  existed  at  the  time  of  filing  the  notice  of  lien. 

L.   1882.   ch.  410,   i   1302;   L.   1908,   cb.   144;   L.    1908,  ch.    495.     In   effect 
Sept.   1*  1008. 

S  901.  [Ain*d,  100ft.]Traii«crfpt,  hovr  to  faane;  Jndgnncnt  of 
■Qpreme  court,  ivhen  docketed. 

The  clerk  of  the  court  in  the  district  in  which  a  judgment  is 
rendered  must,  upon  the  applioation  of  the  party  in  whoso  favor 
the  judgment  was  rendered,  deliver  to  him  a  transcript  of  the 
judgment,  except  as  provided  in  the  last  section.  In  an  action 
brought  to  foreclose  ft  mechanic's  lien,  if  judgment  bo  rondorod 
In  favor  of  plaintiff,  said  clerk  shall  insert  in  .said  transcript,  in 
addition  to  the  matters  required  to  be  inserted  in  other  tran- 
scripts, a  statement  that  the  action  was  brought  to  forocloso  a 
mechanic's  lien  and  that  said  lion  has  been  duly  ostnblishod  and 
adjudged  against  the  interest  of  the  dofondant  in  tlio  prop<Tty 
described  in  the  complaint  at  the  time  of  the  filing  of  the  notice 
of  lien.  The  county  clerk  of  the  county  in  which  the  judgment 
'WAB  rendered,  must,  upon  the  presentation  of  the  transcript  and 
IMiyment  of  the  fees  therefor,  indorse  therenpon  the  date  of  its 
receipt,  fUa  It  in  hii  office,  and  docket  the  judgment,  as  of  the^ 
time  of  the  receipt  of  the  tr.inscript.  in  a  book  kept  by  him  for 
that  purpose,  as  prescribed  by  law,  and  if  the  judgment  be  one 
which  is  rendered  for  tlio  rocovery  of  n  oliattol  which  has  boon 
delivered  to  the  unsuccoaaful  pnrfy,  or  for  the  value  thereof,  or 


^ 


MUNICIPAL  COURT  ACT. 

for  the  foreclosure  of  a  mechanic*s  lien,  must  also  enter  in  tsr 
docket  the  particiilnrH  of  the  judgment  as  stated  in  the  tr^Er 
cript.  Thenceforth  the  judpnieut  is  deemed  a  judgment  of  tb? 
supreme  court  and  may  be  enforced  accordingly.  But  nothing  c: 
this  section  shall  be  construed  to  prevent  the  mnnicipal  conn 
from  vacating,  setting  aside  or  modifying  the  judgment  as  b«ii^ 
inbefore  provided. 
L.   18^,  ch.  410»  i  1302;  L.  1008,  ch.  496.     In  effect  Sept.    1.  19R& 

f   24t2.   llVlften  MitUfnctlon  of  jodgrmeBt      pr^avmed. 

A  final  judgment  for  a  sum  of  money,  or  directing-  the  paymec: 
of  a  sum  of  money,  h<»rct(>fore  or  hereafter  rendered,  and  A«».k- 
eted  in  the  office  of  a  county  clerk  as  prescribed  in  ttds  article,  b 
presumed  to  be  paid  and  satisfied  after  the  expiration  of  twei*:.- 
years  from  the  time,  when  the  party  recovering  it  was  fir*t 
entitled  to  a  mandate  to  enforce  it.  This  presumption  is  conoli- 
sive,  except  as  against  a  person  who,  within  twenty  years  fr* 
that  time,  makes  a  payment  or  acknowl«»flges  an  indebtrdness  4^ 
some  part  of  the  amount  recovered  by  the  judfnnent  or  de<i^ 
or  his  heir  or  personal  representative,  or  a  person  whom  he  ©«fet^ 
wise  rei>resents.  Such  an  acknowledgment  must  be  in  writiitf. 
and  signed  by  the  person  to  be  charged  thereby. 

C.  C.   P.,   I  376. 

I  20:i.  Real    property    bound    for   ten   yearn    by    n.   Jndff* 
ment  thus  docketed. 

Except  as  otherwise  specially  prescribed  by  law,  a.  jndgmec* 
hereinafter  rendered,  which  is  docketed  in  a  county  clerk's  offiff. 
as  prescribed  in  this  article  where  it  is  for  the  sum  of  twenty- 
five  dollars  or  more,  binds,  and  is  a  charge  upon,  for  ten  jcsn 
after  filing  the  judgment  roll,  and  no  hmger,  the  real  proper? 
and  chattels  real,  in  that  county,  whicli  the  judgment  debttkr  ba^ 
at  the  time  of  so  docketing  it,  or  which  he  acquires  at  any  tiiw 
afterwards,  and  within  ten  years. 
C.  C.  P.,  S  1251. 

i  204.  JiidHrment, .  and     effect     of,     aismlniit      defendaais 
Jointly  Indebted  m'hen  all  are  not  nerved. 

In  an  action,  wherein  the  complaint  demands  judjonent  f*^  a 
sum  of  money  against  two  or  more  defendants,  alle^red  to  K 
jointly  indebted  upon  contract,  if  the  summons  is  served  upi 
one  or  more,  but  not  all  of  tlie  defendants,  the  plaintiff  may  r*^' 
ceed  against  tbe  defendant  or  defendants,  upon  whom  it  is  serrt^ 
unless  the  court  otherwise  directs;  and,  if  he  recovers  final  joi'r- 
ment,  it  may  be  taken  against  all  the  defendants  thus  ynzO 
indebted.  Such  a  judgment  is  conclusive  evidence  of  the  liabiliC' 
of  each  defendant  ujion  whom  the  summons  was  |>ers«nali5 
served  or  who  appeared  in  the  action,  and  as  against  a  defend*:! 
not  summoned,  it  is  evidence  only  of  the  extent  of  tbe  plaintift 
diMiiand,  after  the  lialullty  of  that  defendant  has  been  estsfc 
lishcd,   by  other  evidence. 

C.    C.    p',    §S    1932,    193.3;    L.    18S2,    cU.    410,    SS    1395»    13Dtt. 

§   205.   Execution;   Indorsement  tberenpon. 

An  execution  or  a  transcript  issued  upon '^uch  a  judgment.  ii> 
orescribed  in  the  foregoing  section,  must  be  issued,  in  fern. 
against  all  the  defendants;  and  the  clerk  of  the  court  in  the  d» 
trict  where  such  judgment  is  entered,  must  indorse  therenpoo  thf 
name  of  each  defendant  who  was  not  summoned.  If  the  eiw* 
tion  b<»  issued  to  the  sheriff  upon  a  judgment  docketed  id  tbe 
office   of.  the  county   clerk   there   must  be  indorsed   thereupoa  i 
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lirection  to  the  sheriff,  containing  the  name  of  each  defendant 
ivho  was  not  summoned,  and  restricting  the  enforcement  of  the 
execution!  as  prescribed  in  the  next  section. 

C.    C.    P.,   I   1834. 
f   20«.  How  collected. 

An  execution  against  the  person,  issued  npon  a  judgment,  as 
E>rescribed  in  section  264  of  this  act,  shall  not  be  enforced  against 
the  person  of  a  defendant,  whose  name  is  indorsed  thereupon,  as 
not  summoned,  as  prescribed  in  the  foregoing  section.  An  e:iLe- 
catiou  against  property,  issued  upon  such  a  judgment,  shall  not 
be  levied  upon  the  sole  property  of  a  defendant  not  summoned; 
but  it  may  be  collected  out  of  personal  property,  owned  by  him, 
jointly  with  the  other  defendants,  who  were  summoned,  or  with 
any  of  them;  and  out  of  the  real  and  personal  property  of  the 
latter,  or  any  of  them. 

G.    a    p.,   I   1936. 
S  267.  Jndsment  how   docketed)  effect  of  dodcetlngr. 

Where  a  judgment  has  been  taken,  as  prescribed  in  section 
two  hundred  and  sixty-four  of  this  act,  the  clerk  of  the  court  in 
the  district  in  which  the  judgment  is  entered,  must  write  upon 
his  docket,  and  the  county  glerk  with  whom  a  transcript  is  filed, 
as  provided  in  this  act,  must  write  upon  his  docket,  opposite  or 
tinder  the  name  of  each  defendant,  upon  whom  the  summons 
was  not  served,  the  words  "  not  summoned."  The  judgment  does 
not,  by  virtue  of  its  being  docketed,  bind  any  real  property,  or 
chattel  real,  owned  by  such  a  defendant.  But  this  section  does 
not  affect  the  plaintifirs  right  of  action,  to  charge  the  judgment 
upon  any  real  property, 
c.  c.  P.,  s  1036. 
§   268.  Action  against  Joint  debtor*. 

After  the  recovery  of  a  judgment  against  joint  debtors,  as  pre- 
scribed in  section  two  hundred  and  sixty-four  of  this  act,  an 
action  may  be  maintained  by  the  judgment  creditor,  against  one 
or  more  of  the  defendants  who  were  not  summoned  in  the  original 
action,  to  procure  a  judgment  charging  his  or  their  property  with 
the  sum  remaining  unpaid  upon  the  original  judgment. 
C.   C.   p.,   I  1937. 

{  200.  Doclcetlngr  Judnrment  In  anotlter  connty. 
The  county  clerk  with  whom  a  transcript  is  filed,  as  prescribed 
in  this  act,  must  furnish  to  any  person  applying  therefor,  and 
paying  the  fees  allowed  by  law,  one  or  more  transcripts  of  the 
docket  of  the  judgment,  attested  by  his  signature.  A  county 
*  clerk  to  whom  such  a  transcript  is  presented,  must,  upon  pay- 
ir.ent  of  the  fees  therefor,  immediately  file  it,  and  docket  the 
jud.'jment  in  the  appropriate  docket-book  kept  in  his  office,  in  like 
niaiinor  as  the  judgment  was  docketed  by  the  first  county  clerk. 
The  judgment,  when  docketed,  as  prescribed  in  this  section,  has 
the  like  effect,  with  respect  to  the  enforcement  thereof,  or  any 
proceoflinga  thorennder,  or  by  virtue  thereof,  in  the  county  where 
it  was  so  docketed,  as  it  has  in  the  county  in  which  it  was  dock- 
eted upon  the  transcript  from  the  municipal  court. 

L,  1882,  ch.  410.   S   1397. 

S  270.  Judflpntent  aaralnst  niariilial. 

Whenever  any  judgment  shall  be  rendered  against  any  city 
marshal  or  his  sureties,  in  any  district  of  the  municipal  court,  a 
transcript  thereof  shall  be  filed  with  the  county  clerk  in  the 
county  wherein  such  district  of  the  m^inicipal  court  is  situated, 
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and  from  the  filing  of  sach  transcript  such  jadfinnent  shall  S> 
deemed  to  be  a  judgment  of  the  supreme  court  and  shalJ  i* 
enforced  in  the  same  manner  as  other  judgments  of  that  ixm". 
And  no  execution  on  such  judgment  shall  issue  to  anj  other  ?£ 
cer,  than  the  sheriff,  and  all  such  executions  must  be  ma^ 
returnable  to  the  county  clerk. 
L.  1882.  ch.  410,  f  1898. 

I  271.  ESxcentloB }  reQi&l«ite«. 

The  execution,  when  issued  out  of  the  municipal  court  mac 
be  directed  to  a  marshal,  subscribed  by  the  clerk  of  the  cooit.  ii 
the  district  in  which  the  judgment  was  rendered,  or  by  his  s».^ 
cessor  in  office,  and  must  bear  date  of  the  day  of  its  deliverr  *i 
the  officer  to  be  executed.  It  must  intelligibly  refer  to  the  jndr 
ment  by  stating  the  names  of  the  parties,  the  district  inhere,  as: 
the  time  when  rendered^  and  the  amount  of  the  judg:inent,  ai<i 
if  less  than  the  whole  is  due,  the  true  amount  due  thereon:  k 
must  require  of  the  marshal,  substantially  as  follows: 

1.  If  it  be  a  case  where  the  defendant  cannot  be  arrestfd 
it  must  direct  the  officer  to  collect  the  amount  of  the  jud^mes:. 
or  the  amount  due  thereon,  out  of  the  personal  property  of  tfe 
debtor,  and  to  pay  the  same  to  the  party  entitled  thereto. 

2.  If  it  be  a  case  where  the  defendant  may  be  arrested,  h 
addition  to  the  foregoing,  it  may  direct  the  officer,  if  sufficieii 
property  of  the  defendant  liable  to  execution  cannot  be  foosd 
to  satisfy  the  judgment,  that  he  arrest  the  defendant  and  cca- 
mit  him  to  the  jail  of  the  county  wherein  the  district  in  whicfc 
the  judgment  was  entered  is  situate,  until  he  pay  the  jadgm«ct 
or  be  discharged  according  to  law. 

3.  It  must  further,  in  all  cases,  direct  the  officer  to  make  reton 
of  the  execution  and  a  certificate  thereon  showing^  the  mansrf 
in  which  he  had  executed  the  same,  in  twenty  days  from  tk^ 
time  of  his  receipt  thereof,  to  the  court  from  which  the  executioa 
issued. 

L.  lS82j  ch.  410,  S  1399. 

9  272.  Arre«t. 

When  the  execution  directs  the  arrest  of  the  defendant  tot 
want  of  sufficient  personal  property,  if  there  be  not  suffidest 
subject  to  levy  known  to  the  officer,  or  if  upon  demand  by  tb? 
officer  of  the  defendant,  he  fail  to  produce  sufficient  property,  ibe 
officer  may,  without  further  delay,  arrest  the  defendant;  whfs 
arrested,  the  defendant  must  be  conveyed  to  the  common  jail  of 
the  county,  wherein  the  district  where  the  judgment  is  enter^  b 
situate,  and  there  kept  in  custody  until  the  execution,  with  costs* 
be  paid,  or  be  discharged  by  due  course  of  law. 

L.  1882,  ch.  410,  f  1401. 

S  273.  Rene-wal  of  execatlon. 

An  execution  may,  at  the  request  of  the  judgment  creditor,  be 
renewed  before  the  expiration  of  the  twenty  days  by  the  word 
"  renewal "  being  written  thereon,  with  the  date  thereon,  sub- 
scribed by  the  clerk  of  the  court  or  his  assistant;  such  renewtl 
hns  the  same  e.ffect  as  an  original  issue,  and  may  be  repeated  as 
often  ns  may  be  necessary.  If  an  execution  be  returned  unsatif- 
fied,  others  may  be  issued  on  the  like  request  from  time  to  ticc 
until  the  judgment  be  satisfied. 

L.  1882,  ch.  410,  1 1402. 
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I  274.  [Am'd)  1907.]  Jnikgtnent  In  faror  of  ^raare  earners. 

In  an  action,  brought  in  the  municipal  court,  by  a  journeyman, 
laborer,  or  otlier  employee  whose  employment  answered  to  the 
sreneral  description  of  wage  earner,  for  services  rendered  or  wages 
earned  in  such  capacity,  if  the  plaintiff  recovers  a  judgment  for 
a  sum  not  exceeding  fifty  dollars,  exclusive  of  costs,  and  the 
action  shall  have  been  brought  within  two  months  after  the  cause 
of  action  accrued,  no  property  of  the  defendant  is  exempt  from 
levy  and  sale  by  virtue  of  an  execution  against  property,  issued 
thereupon;  and,  if  such  an  executioh  is  returned  wholly  or  partly 
uusatisfied,  the  clerk  must,  upon  the  application  of  the  plaintiff, 
issue  an  execution  against  the  person  of  the  defendant  for  the 
sum  remaining  uncollected,  if  the  indorsement  required  by  this 
act  to  the  effect  that  defendant  w^as  liable  to  arrest  was  com- 
plied with.  A  defendant  arrested  by  virtue  of  an  execution 
8o  issued  against  his  person,  must  be  actually  confined  in  the  jail, 
and  is  not  entitled  to  the  liberties  thereof;  but  he  mus?t  be  dis- 
charged after  having  been  so  confined  for  fifteen  days.  After 
his  discharge  another  execution  against  his  person  cannot  be 
Issued  upon  the  judgment,  but  the  judgment  creditor  may  enforce 
the  judgment  against  property  as  if  the  execution,  from  which 
the  judgment  debtor  is  discharged,  has  been  returned,  without 
his  being  taken. 

U  1882,  ch.  410,  f  1406.     Am*d  L.  1907,  ch.  425.     In  effect  Sept.  1,  1907. 

§  275.   Arre«t   and    sale   of   property    limited. 

A  defendant  cannot  be  arrested  nor  his  property  sold  on  execu- 
tion after  twenty  days  from  its  issue  or  renewal,  but  property 
levied  on  within  the  twenty  days,  may  be  sold  after  renewal. 

U  1882,  ch.  410,   i   1406. 

1276.   Bfarshal;   iThen   liable   to    execution |   creditor. 

A  marshal  is  liable  to  a  party  in  whose  favor  an  execution  is 
issued  to  him  for  the  amount  thereof  in  the  following  cases: 

1.  Where  he  suffers  the  twenty  days  to  elapse  without  making 
a  true  return  thereof,  and  filing  the  same  with  the  clerk  of  the 
court,  and  paying  to  him  or  to  the  party  entitled  thereto,  the 
money  collected  thereon  by  him. 

2.  Where  he  wilfully  or  carelessly  omits  to  levy  on  property 
of  the  defendant,  or  if  the  defendant  be  liable  to  arrest,  to  arrest 
and  imprison  him  within  the  twenty  dasrs,  or  having  arrested  the 
defendant,  fails  to  commit  him  to  the  county,  jail  within  the 
twenty  days. 

Ll  1882.  cb.  410,  i   1407. 

I  277.  Retnrn  of  execntion  and  satiafaction  of  Jndirment. 

Whenever  an  execution  has  been  returned  satisfied  In  whole 
or  in  part,  where  a  transcript  of  the  judgment  has  been  filed  in 
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the  county  clerk's  office,  a  certificate  thereon,  signed  by  the  d«t 
of  the  court  in  which  the  juilffuient  was  rendertxl  may  be  fik*i 
in  the  office  of  the  clerk  of  the  county,  who  shall  thereupon  cntw 
satisfaction  for  the  amount  so  satisfied;  judgiuents  docketed  in 
these  courts  may  be  satisfied  in  the  same  manner  as  jndgmeecs 
docketed  in  courts  of  record. 
L.  1«82,  eta.  410,  I   1406. 
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TITI^B  VIIL 

Article  1.  Clerks  and  offlcen. 
2.  Marshals. 

article:  first. 

Clerks  and  officers. 

8«c.  282.  Duties  of  clerk. 

288.  To  collect  and  account  for  fees,  et  cetera. 

284.  Docket,  what  to  contain. 

285.  Entries,  how  to  be  made. 

286.  Index. 

287.  To  be  delWered  by  clerk  to  bis  successor. 

288.  Successor  may  issue  execution  on  former  nnsatlsfled  docket. 
288.  Cortifled  copies;  prima  facie  eridence. 

I  282.  Diitle«  of  the  olerlc 

It  shall  be  the  duty  of  the  clerk  of  the  coart  in  each  dlBtrict: 

1.  To  keep  the  seal  of  the  court,  and  affix  it  to  the  certificate 
of  the  transcript  of  the  docket  of  judgment,  or  any  other  certifi- 
cate, when  required  so  to  do. 

2.  To  record  the  proceedings  of  the  court. 

3.  To  keep  the  records  and  other  books  appertaining  to  the 
court. 

4.  To  file  papers  delivered  to  him  for  that  purpose  in  any 
action. 

5.  To  attend  the  sittinjr  of  the  court  of  which  he  is  clerk,  to 
administer  oaths  in  an  action,  in  the  presence  of  the  conrt  and 
under  its  direction,  and  to  receive  the  verdict  of  the  jury,  and 
in  the  absence  of  the  justice  to  adjourn  causes  to  a  time  a^rreed 
upon  between  the  parties  or,  when  no  justice  appears,  to  adjourn 
causes  to  the  next  judicial  day. 

fj.  To  authenticate  by  certificate  or  exemplification,  as  may  be 
required,  the  records  or  proceedings  of  the  court,  or  any  other 
pai>ers  appertaining  thereto  and  filed  with  him. 

7.  To  exercise  the  powers  and  perform  the  duties  conferred  and 
Imposed  upon  him  by  this  act. 

8.  In  the  performance  of  his  duties  to  conform  to  tlie  direction 
of  the  court. 

9.  [Am'dy  10O4.]  To  keep  his  office  open  for  the  transaction 
of  business,  every  judicial  day,  from  nine  o'clock  in  the  fore- 
noon to  four  o'clock  in  the  afternoon,  except  that  during  the 
months  of  July  and  August  of  each  year  the  clerk's  office  may, 
by  a  rule  established  by  the  board  of  justices,  be  closed  at  two 
o'clock  in  the  afternoon. 

L.UB2;cli.4iO,ll4»:L.1«)4,ota.  «>.  bi  effect  Hay  9, 1904. 

f  283.  To  collect  and  acconnt  for  fees,  et  cetera. 

It  shall  be  the  duty  of  the  clerk  in  each  district,  to  collect  and 
receive  all  the  fees,  including  the  fees  allowed  by  law  in  summary 
proceedings  to  recover  lands,  and  to  account  for  and  pay  the  same 
into  the  city  treasury  monthly,  under  oath,  on  the  first  day  of 
each  and  every  month,  or  within  three  days  thereafter,  which 
r  ccount  shall  contain  the  title  of  each  cas<>  and  the  amount  of 
fees  received  therein,  and  the  salary  of  such  clerk  shall  not  bo 
paid  until  he  shall  have  sn  acrnunted  and  paid,  and  he  shall  per- 
form  no  service  until  he  shall  have  received  the  legal  fees  therefor. 

U  1882,  ch.  410,  i  1428. 
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1964.  Docket  I  what  to  contain. 

The  clerk  of  the  court  iu  each  district  muBt  keep  a  book,  denom- 
inated a  docket,  in  which  must  be  entered  by  him: 

1.  The  title  of  every  action  or  proceeding,  in  ^which  a  snin- 
mons  or  precept  is  issued. 

2.  The  date  of  the  summons  or  precept,  and  the  time  of  Ity 
return,  and  if  an  order  of  arrest,  warrant  of  attachment  or  writ 
of  replevin  was  issued  such  facts  must  also  be  stated. 

3.  The  time  when  the  parties,  or  either  of  them  appeared:  a 
minute  of  their  pleadinjrs,  if  in  writing,  referring  to  them;  if  not 
in  writing  a  concise  statement  of  the  pleadings. 

4.  Every  adjournment,  and  to  what  time. 

5.  When  a  trial  by  jury  is  demanded,  the  demand  must  be 
stated,  and  by  whom  made,  and  the  time  appointed  for  the  trial, 
and  the  return  of  the  jury. 

().  The  names  of  the  jury  sworn. 

7.  The  verdict  of  the  jury  and  when  received;  if  the  jury  dis- 
agree and  are  discharged,  that  fact  must  be  stated. 

8.  The  judgment  of  the  court,  its  amount,  and  the  costs  in  th€ 
action. 

9.  The  issuing  of  execution,  when  issued,  and  to  whom:  the 
renewals  thereof,  if  any,  and  when  made;  the  return  and  when 
made,  and  a  statement  of  money  paid  to  or  by  the  clerk,  and 
when,  nnd  by  or  to  whom. 

10.  The  giving  of  a  transcript  to  be  filed  in  the  county  clerk's 
office,  and  when  and  to  whom  given. 

11.  The  receipt  of  a  notice  of  appeal  or  order  to  make  or 
amend  a  return,  stating  the  time  of  the  receipt  thereof,  and  the 
time  of  filing  a  return  on  appeal. 

12.  Any  other  order  as  the  court  may  direct. 

li.  1882,  ch.  410.  f  1409. 

§  285.  Kntrleti )  ho-w  to  be  made. 

The  several  particulars  in  the  last  section  specified  must  be 
entered  under  the  title  of  the  action  or  proceeding  to  which  thry 
relate,  and  at  the  time  when  they  occur.  Such  entries  in  tl» 
docket,  or  a  transcript  thereof,  certified  by  the  clerk  or  his  sno 
cesser  in  office,  with  the  seal  of  the  court  thereon  impressed,  aw 
evidence  to  prove  the  facts  as  stated  therein. 

L.  1882,  cb.  410.  f  1410. 

$286.  Index. 

The  clerk  must  keep  an  index  to  his  docket,  in  which  must  be 
entered  the  names  of  the  parties  to  each  summons  or  precept 
with  a  reference  to  the  page  of  entry;  the  names  of  the  parties 
respectively,  must  be  entered  in  the  index  in  alphabetical  order. 

L.  1882,  ch.  410,  I  1411. 

1287.  To  be  delivered  by  elerk  to  his  «aeee«sor. 

It  is  the  duty  of  the  clerk  to  deliver  to  his  successor  in  office  his 
offlcinl  dockets  and  papers  on  file  in  his  office,  as  well  his  own  as 
those  of  his  predecessors  which  may  be  in  his  costody,  their  to 
be  kept  as  public  records. 

L.  1&S2.  oh.  410.  1 1412. 
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f  288.  Saece«sor  may  Issue  execution  on.  former  nnsatliM 
Aed  doeket. 

A  clerk  with  whom  the  docket  of  his  predecessor  is  deposited* 
may  issae  execution  on  a  judgment  there  entered  and  unsatisfied, 
in  the  same  manner  and  with  the  same  effect  a^  though  he  was 
clerk  of  the  court  at  the  time  the  judgment  was  rendered. 

li.  1882,  ch.  410, 1 1413. 

1289.  Certified  copies  |  prima  fade  evidence. 

A  copy  of  a  paper  on  file  in  the  office  of  the  clerk,  certified  by 
him   or   his   assistant   as   such,   shall   be   prima   facie   evidence 
thereof. 
U  1882»  ch.  410, 1 1414. 
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article:  second. 

Marshals. 

Seo.  2dS.  Marahal  not  to  appear,  et  cetera. 
294.  Bond  to  b^  execntod  bj. 
;^5.  PruM«K>utlou    and    bond. 

296.  In  what  court  bond  may  be  prosecuted. 

297.  Judgmenta  against  mamhalB;  transcript  and 

298.  Entry  of  jiidgmont  to  be  endoraed  on  bond;  ho^r. 
290.  Amount  collected  to  be  credited  on  bond. 
800.  City  clerk  to  report  cancelled  bonds  to  mayor:  ren^irml  of 

301.  Appointment  deemed  waived  for  fallare  to  file  bond. 

302.  Proceaa  to  be  served  by  marsbalR. 

303.  Marahal  may  eerye  proeest  within  city  limits. 

304.  Certain  laws  In  relation  to  sheriffs  made  applicable. 
805.  Marshal  to  keep  entry  book  and  Indorse,  et  ceterm. 
S06.  Removal  and  suspansion  of  marshals. 

807.  Payment  of  money  received  by  ■arshsls. 

208.  Mamhal   not  to  appear,  et  cetera. 

A  marshal  of  the  city  of  New  York  cannot  appear  or  art  <« 
behalf  of  either  or  any  party  in  an  acti<Mi  or  proceeding  in  mM 
municipal  court. 

L.  1901,  ch.  466,  1 1369. 

§  294.  Bond  to  lie  execvted  by* 

No  marshal  shall  be  permitted  to  enter  upon  the  dnties  of  ifc*? 
office  until  he  shall  execute  a  bond,  with  two  sufficient  sureti**^ 
who  shall  be  residents  of  and  shall  own  t'cal  estate  -frithin  tb- 
city  of  New  York,  to  the  amount  of  double  the  penalty  of  th-- 
bond,  to  the  city  of  New  York,  in  the  penal  sum  of  two  thousand 
dollars,  jointly  and  severally  to  answer  the  city  of  New  YorL 
and  any  parties  that  may  complain  conditioned  that  snch  marshal 
shall  well  and  faithfully  execute  the  duties  of  said  office  of  mar- 
shal, without  fraud,  deceit  or  oppression,  such  sureties  to  justify 
in  double  the  amount  of  such  bond.  The  said  bond  shall  be  delir- 
ered  to  the  city  clerk  of  the  city  of  New  York,  who  shall  juds^ 
of  and  determine  the  competency  of  the  sureties:  and  shonld  he 
approve  of  the  same,  he  shall  note  his.  approval  thereon,  and  sh-aC 
cause  such  bond  to  be  filed  in  the  office  of  the  city  clerk,  fonh- 
with  after  havinpr  been  approved  by  him,  and  he  shall  either 
approve  of  or  reject'  such  bond  within  five  days-  after  the  saro^ 
shall  have  been  presented  to  him  for  that  purpose.  Nothing  is 
this  act  shall  be  construed  to  prevent  a  surety  company  aatllo^ 
ized  by  law  to  act  as  surety. 

li.  1882.  ch.  410,  (  1700. 

g  20S.  (Ana'd,    101 0.]      Prosecntlon  and  bond. 

Any  person  who  shall  be  agprievod  by  any  official  niiscond'j«'t 
on  the  part  of  any  marshal,  and  who  may  desire  to  prosecute  h» 
official  bund,  and  who  shall  have  first  obtained  judgment  a;;aiD< 
such  marshal  for  official  miscouduct,  may  move  before  a  ju<tici' 
of  the  supreme  court  at  speciarterm,  in  the  judicial  depart  men  t 
wherein  the  boroujrh  for  which  snch  marshal  shall  have  heen 
appointed,  is  situated,  after  pivinp  his  surety  or  sureties  eipfct 
days  previous  notice  of  intention  so  to  do,  by^  persouol  servir* 
of  said  n'^'tice  on  them,  statinr  when  such  motion  wili  tx?  ina«l*» 
and    of  the    papers    to    be    used    ou    such    motion,    for   ieave  to 
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irosocnte  such  official  bond  in  his  own  name,  and  snch  leave 
iiall   be  granted  upon  it  appearing  satisfactorily  to  said  court: 

1.  That  a  judgment  has  been  obtained  in  his  favor  against 
inch  marshal  for  official  misconduct,  specifying  the  time  when 
md  the  court  whereby  such  judgment  was  rendered,  and  the 
imount  thereof. 

2.  That  such  transcript  of  judgment  has  been  filed  against 
inch  marshal  in  the  office  of  the  clerk  of  the  county,  within 
X'hich  the  boroujfh  for  which  said  marshal  shall  have  been  ap- 
)ointpd,  is  situate;  specifying  the  time  when  such  transcript  was 
iled  and  execution  issued,  and  that  the  sheriff  of  that  county 
las  returned  said  execution,  wholly  or  partly  unsatisfiofl,  after 
laving  demanded  payment  thereof  of  such  marshal;  and  his  neg- 
ect  or  refusnl  to  pay  the  same,  and  if  any  payments  have  been 
nade  on  such  execution,  specifying  the  amount  thereof,  but 
where  such  marshal  shall  have  died  or  removed  from  the  city  of 
^ew  York,  a  demand  for  the  payment  of  the  amount  of  such 
?xecution  shall  not  be  necessary. 

3.  That  such  judgment  is  wholly  or  partly  unpaid,  specifying 
the  amount  uncollected  or  unpaid,  and  that  the  sureties  or  surety, 
bave  or  has  been  served,  with  the  notice  and  papers  hereinbefore 
mentioned. 

L.  1S82.  ch.  410,  i  1701.     Am'd.  L.  1910,  cb.  638.    In  effect  Sept  1.  1010. 

1 296.  In  vrbat  court  bond  may  be  pvoseente4. 

A  justice  referred  to  in  the  preceding  section,  may  order  such 
tK>nd  to  be  prosecuted  in  the  municipal  court  of  the  city  of  New 
York,  or  in  the  city  court  of  the  city  of  New  York,  if  such  bor- 
ough be  within  the  county  of  New  York,  or  In  the  county  court 
of  the  cQunty  wherein  such  borough  is  situated,  if  in  any  other 
county.  Either  of  said  courts  shall  have  jurisdiction  in  actions 
brought  on  such  bond,  upon  such  leave  being  granted,  and  the 
Raid  justice  upon  said  motion  may  award  the  aggrieved  partv  his 
reasonable  costs  on  such  motion,  not  exceeding  the  sum  of  ten 
dollars,  which'  shall  be  included  in  the  judgment  obtained  upon 
such  bond. 

L.  1882,  ch.  410,  |  1702. 


^ 


f  297.  Jndinnents  nffalnst  marshal* |  tranaoript  and  exe- 
cution. 

Whenever  any  judgment  shall  be  rendered  Against  any  marshal 
or  his  sureties  or  surety  in  any  court  as  provided  in  the  foregolnc 
section,  a  transcript  thereof  shall  be  filed  with  the  county  clerk 
in  the  county  wherein  the  judgment  is  so  obtained,  and  from  the 
filing  of  such  transcript  the  provisions  of  section  two  hundred 
and  seventy  of  this  act  apply. 

L.  1882,  ch.  410,  f  1708. 

I  208.  BntrT  of  Jadffment  to  be  endorsed  on  bond}  boir, 

The  clerk  of  the  county  wherein  said  judgment  is  entered  shall 
issue  a  transcript  upon  application  of  the  judgment  creditor,  stat- 
ing the  amount  of  the  judgment  and  that  the  sum  is  a  charge 
against  the  bond  of  the  marshal.  The  transcript  may  be  filed 
with  the  city  clerk  in  the  office  wherein  the  bond  of  said  marshal 
is  filed,  and  the  city  clerk  shall  make  a  memorandum  on  the 
official  bond  of  every  marshal,  upon  the  filing  of  every  transcript, 
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of  a  judinnent  obtained  against  him  and  his  sureties,  and  of  tht 
time  when  and  the  court  whereby  such  judgment  inras  renderpd. 
and  the  amount  thereof,  and  shall  be  entitled  to  a  fee  of  fify 
cents  therefor,  which  the  court  rendering  judgment  shall  hare 
power  to  include  in  such  judgment,  together  with  whatever  other 
disbursements  are  or  may  be  necessarily  incurred  in  said  action, 
and  the  said  bond  shall  be  cancelled  to  the  amount  ot  SQdi 
judgment. 

L.  1882,  ch.  410,  $  1704. 

(299.  Amonnt  collected  to  be  credited  on  1»OMd* 

Whenever  any  action  shall  be  commenced  against  the  snreti*** 
of  any  marshal,  and  such  sureties  shall  pay  the  amount  for  which 
such  suit  is  brought,  and  the  costs  and  disbursements  incnirped 
therein,  or  any  part  thereof,  the  party  or  parties  so  paying  shall 
be  entitled  to  have  such  sum  so  paid  credited  upon  snch  bond, 
upon  presenting  the  certificate  of  the  plaintiff  or  his  attorney  in 
such  action,  acknowledging  such  payments  to  such  clerk  afore- 
said, and  upon  such  clerk  endorsing  such  payment  on  such  bond, 
it  shall  be  cancelled  to  the  amount  so  paid. 

L.  1882,  cb.  410,  |  1706. 

I  300.  City  cleric  to  report  cancelled  bonds  to  nu&yor;  re* 
ncwal  of  bond. 

Whenever  judgment  shall  be  rendered  against  the  official  bond 
of  any  marshal,  sufficient  or  partially  sufficient  to  cancel  the 
same,  the  city  clerk  aforesaid,  shall  report  to  the  mayor  the  fad 
and  it  shall  be  the  duty  of  the  mayor  to  compel  such  marshal  to 
renew  his  official  bond,  if  the  same  be  cancelled  in  whole,  or  to 
furnish  an  additional  bond,  for  the  amount  of  the  cancellation  in 
the  penal  sum  of  double  such  amount,  if  said  bond  be  cancelled 
in  part,  and  should  said  marshal  neglect,  refuse,  or  fail  so  fco  do, 
within  ten  days  after  being  notified,  he  shall  be  removed  by  tin* 
mayor  aforesaid,  or  suspended  from  performing  the  duties  of  the 
office  until  such  time  as  he  shall  renew  the  same,  and  such  bond 
shall  be  renewed  in  the  same  manner  as  often  as  the  same  shall 
be  cancelled. 

L.  1882,  ch.  410,  §  1707. 

ft 

|301.  Appointment  deemed  waived  for  fatlnre  to  flle 
bond. 

Every  marshal  shall,  within  thirty  days  after  his  appointment 
enter  into  a  bond  in  the  manner  provided  in  this  act,  or  he  shall 
be  deemed  to  have  waived  his  appointment  as  such  marshal 
and  some  other  suitable  and  proper  person  shall  be  appointed 
in  his  place  and  stead  to  discharge  the  duties  appertaining  to 
such  office  of  marshal. 

L.  1882,  ch.  410,  f  1708. 

f302.  Proceiis  to  be  served  by  marshals. 

Every  summons,  precept,  order  of  arrest,  attachment,  writ  of 
replevin,  or  other  process  issued  by  or  out  of  the  municipal  court, 
and  every  summons  or  precept  issued  by  the  clerk  of  the  court 
in  any  district,  and  every  summons  issued  by  any  justice  thereof, 
shall  be  served  and  executed  by  a  marshal,  except  as  prescribed 
in  section  thirty -six  of  this  act:  but  no  person  other  than  a  ma^ 
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Bhal  shall  be  entitled  to  anj  fees  or  other  compensation  theref«r, 
except  the  persons  who  serve  process  for  the  corporation  counsel. 

li.  1882,  cb.  410,  §  1709. 

I  SOS.  Marsbal  may  serTe  proeess  -wltlila  city  limits. 

A  marshal  of  the  city  of  New  York  may,  and  is  empowered, 
and  has  the  authority  to  serv-e  or  execute  all  process  and  man- 
dates of  the  municipal  court  of  the  city  of  New  York,  in  any  part 
of  the  city  of  New  York,  notwithstanding  he  was  appointed  for 
or  is  a  resident  in,  a  particular  borough. 

[New.] 

1 804.  Certain  law*  In  relation  to  •herilfs  made  appll- 
ea.ble. 

All  proTisions  of  law  in  relation  to  the  taking  and  restitution  of 
property  by  sheriffs  of  counties  shall  apply  to  the  taking  and 
restitution  of  property  by  the  said  marshals,  except  that  a  mar- 
shal is  not  restricted  in  the  performance  of  his  duty  as  such,  to 
the  territorial  limits  of  a  county,  when  engaged  in  the  serrice 
or  execution  of  process  or  mandates,  but  is  authorized  to  act 
within  the  limits  of  the  city  of  New  York. 

I<.  1882,  ch.  410,  1 1711. 

I  805.  Marsbal  to  keep  entry  book  and  lndor«e,  et  oetera. 

Every  marshal  shall  keep  a  book  in  which  he  shall  enter  imme- 
diately  upon  the  receipt  thereof  all  the  process  and  mandates  of 
the  court  delivered  to  him  for  execution,  and  his  disposition 
thereof;  and  he  shall  also  endorse  upon  such  process  or  mandate 
the  date  and  the  hour  of  receiying  the  same. 

£New.] 

f  800.  [Am'd»  1IN>4.1  Removal  and  •n«penslon  of  marsbaU. 

The  mayor  may  remove  any  marshal,  after  giving  him  an 
opportunity  to  be  heard,  upon  charges  in  writing  preferred 
against  such  marshal,  and  filed  with  the  mayor,  and  may,  in  his 
discretion,  suspend  said  marshal  -from  the  performance  of  his 
duties,  as  such,  pending  a  hearing  upon  the  charges.  Upon 
charges  being  preferred  against  a  marshal  by  a  justice  of  the 
municipal  court,  the  mayor  may  forthwith  cause  notice  of  sus- 
pension of  such  marshal  to  be  served  upon  him,  and  such  marshal 
shall  thereupon  remain  suspended  until  the  hearing  and  deter- 
mination of  such  charges  by  the  mayor.  The  mayor  may,  in  his 
discretion,  delegate  to  the  secretary  to  the  mayor  the  power  and 
duty  of  hearing  the  evidence  to  be  produced  upon  the  said  hear- 
ing and  in  such  case  the  said  secretary  to  the  mayor  shall  have 
the  power  to  issue  subpoenas,  administer  oaths  and  take  such 
evidence  and  shall  submit  the  same  to  the  mayor  who  shall  there- 
upon make  a  determination  thereon,  which  determination  shall 
have  the  same  force  and  effect  as  if  the  said  evidence  had  been 
taken  before  the  mayor. 

U  1901,  ab.  499,  i  1429;  L.  1904,  ch.  204.    In  effect  April  8,  1904. 
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I    807.    [Am'dy    1810.]      Payment    of    money     i 
mfurslials. 

Wheuover  any  marshal  shall  collect  or  receive  any  moncj  upca 
any  process  of  the  municipal  court  of  the  city  of  New  York  k* 
shall  pay  the  same  over  to  the  periion  entitled  thereto^  the  &* 
toruey  of  record  in  the  action,  or  to  the  clerk  of  the  ci»urt  ft' 
the  district  from  which  such  process  was  issued,  less  his  lawfiL 
fees  and  disbursements  within  five  days  after  the  same  shall  ban 
been  received  by  him.  Upon  his  failure  to  do  »o  he  maj  b* 
proceeded  against  as  for  a  contempt.  The  clerk  of  the  coim 
with  whom  such  money  is  depos!t(*d  shall  paj  the  same  orer  «a 
demand  to  the  person  entitled  thereto  or  to  the  attorney  of  record 
in  such  action. 
[New.]    L.   1906,  cb.   228;  L.   1910,   ch.   510.     In  effect  Jmae  20,   mft. 
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TITLE  IZ. 
Appealc 

.See.  810.  When  appeal  may  be  takon. 
811.  When  and  bow  taken. 
811*.  Serrice  of  notice  ufon  reftpond)»nt. 

813.  Omliision  to  aerve  one,  how  aapplled;  amendnwiit  wboi  allowed. 
314.  Undertaking  to  stay  execution  upon  Judgment. 
S1.5.  Exception  To  snrotles;  JuatlQcatlon« 

316.  l*rooeeding8  bow  stayed. 

317.  Retam. 

318k  Settlement  of  case  on  appeal. 
319.  Wbcn  justice  is  dead,  et  cetera. 

820.  Appeal  when  adverite  party  has  died. 

821.  Pnu'eedlnga  when  party  dies  pending  appeal. 

822.  Order  of  aubstitutlon. 

823.  ReatHution  upon  reveraal. 
324.  Setting  off  coats  and  recovery. 

825.  Hearing  on  appeal,  diamiasal  thereof;  rerersal  on  atlpqlatlon. 

826.  Judgment;  ' 

827.  Clerk  appellate  court  to  return  papers. 

)   ano.   [Am'd,    1007,    lOlO,   1918.]     IVli^it   appeal  nuLT  be 
taken. 

An  appeal  from  a  indgmeot  rendered  in  an  action,  or  a  final 
order  made  in  summary  proceedings  in  the  mnniclpa]  court  of 
tbe  city  of  New  York*  or  from  ordera  as  hereinbefore  provided, 
may  be  taken  to  the  supreme  court.  Such  appeal  shall  be  heard 
in  such  manner  and  by  said  justice  or  Justices  as  the  appellate 
division  of  the  supreme  court  in  the  judicial  department  emtirac- 
Iniir  tne  district  wherein  the  action  is  brought  shall  direct,  except 
tiiat  the  appellate  division  of  the  second  judicial  department  may 
direct  that  such  appeal  may  be  heard  directly  before  that  court; 
provided,  however,  that  if  the  appellate  division  in  the  second 
department  directs  such  appeal  to  be  heard  before  three  other 
justices  designated  by  it  and  to  be  known  as  the  appellate  term 
in  the  second  department,  said  appellate  division  may  appoint  and 
remove  a  chief  clerk  of  such  appellate  term,  and  one  deputy  clerk 
and  one  coilfidential  clerk  and  stenographer  and  not  to  exceed 
three  attendants  and  may  in  its  discretion  hx  their  aalariea  or 
oompensation,  which  shall  not  exceed  for  the  clerk  four  thousand 
dollars  per  annum,  for  the  deputy  clerk  three  thonaand  fiVe  hun- 
dred dollars  per  annum,  for  the  confidential  clerk  and  stenographer 
three  thousand  doUars  per  annum  and  for  the  attendants  the 
ftalaries  now  allowed  by  law  to  attendants  in  the  supreme  court 
in  Kings  county.  The  board  of  estimate  and  apportionment  is 
authorized  and  empowered  to  provide  the  means  to  pay  such 
salaries  and  compensation,  and  all  other  expenses  of  such  appel- 
late term,  for  the  year  nineteen  hundred  and  seven,  and  for  each 
year  thereafter.  The  appellate  court  may  reverse,  affirm  ol* 
modify  the  judgment,  order  or  final  order  appealed  from,  and 
where  the  judgment,  order  or  final  order  ia  reversed^  may  order  a 
jiew  trial,  iu  the  municipal  court  in  the  district  m  which  the 
action  is  brought.  Where  a  judgment,'  order  or  final  order  is 
modified  or  a  new  trial  is  ordered,  costs  shall  be  in  the  discretion 
of  the  appellate  court.  An  appeal  taken  from  a  judgment  or 
final  order  brings  up  for  review  an  intermediate  order  which  is 
specified  in  the  notice  of  appeal  and  necessarily  affects  the  judg- 
ment or  final  order  and  has  not  already  been  reviewed  upon  a 
separate  appeal  therefrom.  The  right  to  review  such  intermediate 
order,  as  prescribed  in  this  section,  is  not  aflfected  by  the  expira- 
tion of  the  time  within  which  a  separate  appeal  therefrom  might 
have  been  taken. 

L.    1901,   eh.    466,   f    1377.      Am'd,   L.    1907,   ch.    664;    L.    1910,   eb.   638* 
L.   1913,   ch.   386,   In  effect  April  28,   1913. 
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I  811«  tAm'dy  lIMMi.]     l^H^m  »ttcl  how  takeM. 

An  appeal  must  be  taken  within  twenty  days  after  the  entry 
of  the  judgment,  order  or  final  order  in  the  docket,  except  t^t 
where  a  defendant  appeals  from  a  jndgment  rendered  in  an  ac^ 
tion  wherein  he  did  not  appear  and  the  summons  was  not  pet^ 
sonally  served  upon  him,  the  appeal  may  be  taken  within  twenty 
days  after  personal  servioe  upon  bim,  on  the  part  of  the  plain- 
tiff, of  written  notice  of  the  entry  of  the  jtidgment-  An  app«&l 
is  taken  by  serving  upon  the  clerk  of  the  court  or  his  suectf^sor 
in  office  in  the  district  in  which  the  judgni'.ut,  order  €>r  final 
order  was  rendered,  and  upon  the  resimndeut,  a  written  notice 
of  appeal,  subscribed  eitlicr  by  the  appellant  or  by  his  attorney 
in  the  appellate  court,  and  paying  at  the  same  time  the  costs  and 
disbursements  of  the  action  to  such  clerk  who  shall  bold  the 
same  to  abide  the  event  ot  such  appeal  and  the  further  order  of 
the  court  in  the  district  from  whicli  the  appeal  was  taken.  The 
city  of  New  York  or  any  board,  department  or  official  thereaf 
appearing  by  the  corporation  counsel,  shall  not  be  obiif^cd  to  pay 
•ttcK  costs  and  ^  disbursements  until  the  final  determination  of 
such  appeal.  The  service  and  filing  of  a  notice  of  appeal  hy  the 
city  of  Kew  To^k  with  the  clerk  of  the  court  as  aforesaid  siiai] 
operate  as  a  siay. 

a  a  P;,  f  8(M«;  U  VOtAi  chr  698;  L.  lOOS,  dt.  2t.    In  effect  BepC  1, 


I  «ia.  (Aai!d»  X31«.l    fiervlee  oC  notice  —01  reapoi 

Serviee  of  the  ndtiee  o4  appeal  upon  the  respondent  may  be 
made,  bgr  delivering  it  in -any  part  of  tHe  state,  to  the  reapondeat 
pevsonalhr,  or  la  one  of  tiie  following  aiethods. 

1.  If  toe  respondent  is  a  resident  of  the  city  of  New  York  by 
leavinff  it*  at  his  pendenoe  with  a  person  of  suitable  age  and  dis- 
cretion. IC  the  respondent  appeared  in  the  actios  or  proceeding 
by  attomar,  it  may  be  served  uiK»n  sueh  attorney,  either  per- 
sonally or  by' leaving  it  at  bis  ofilce  or  residence  with  a  perMm  of 
•aitable  age^  and  discretion. 

2.  If  service  within  the  city  of  New  York  eaanot  be  made^ 
with  dbe  diligenee,  upon  the  respondent  personeUy,  or  ia  the 
method  pnrescribed  in  the  foregoing  anbdivision,  the  notice  of 
appeal  may  be  served  npon  him,  by  delivering  It  to  the  clerk  of 
the  court  in  which  the  jndgment  was  rendered,  addreeaed  to  the 
respondent. 

O.   0.   p.,  I  8M6.   Aa'd  ti.   1910,  A.  OSSl     TH  effect  Seiit.  1,  ma. 


I  818*    Oil  Ml  OBI    to    aei 
Bteint  wrhem  a&towed* 

Wliere  the  appellant,  seasonably  and  in  good  faith,  aerres  tlie 
notice  of  appeal,  upon  either  the  clerk  or  the  respondent,  but 
omits,  through  mistake,  inadvertence  or  excusable  neglect,  to 
serve  it  upon  the  other,  or  to  do  any  other  act  necessary  to  per- 
fect the  appeal,  the  appellate  court,  upon  proof  by  affidavit  of  the 
facts,  may,  in  its  discretion,  permit  the  omission  to  be  supplied, 
or  an  amendment  to  be  made,  npon  svch  tenas  as  instice  r*» 
^Airea. 
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i  314.  Undertaking  to  stay  execution  apon  Jndsment. 

If  the  appellant  desires  a  stay  of  execution,  he  must  give  a 
Birritten  undertaking,  executed  by  one  or  more  sureties,  approved 
i>y  a  justice  of  the  court,  to  the  effect  that  if  the  appeal  is  dis- 
missed, or  if  judgment  is  rendered  against  the  appellant  in  the 
Appellate  court,  and  an  execution  issued  thereupon  is  returned 
wholly  or  partly  unsatisfied;  the  sureties  will  pay  the  amount  of 
the  judgment,  or  the  portion  thereof  remaining  unsatisfied,  not 
exceeding  a  sum  specified  in  the  undertaking,  which  must  be  at 
least  one  hundred  dollars,  and  not  less  than  twice  the  amount 
of  the  judgment,  or  if  the  judgment  of  the  court  is  for  the  recov- 
ery of  a  r*hattel,  that  the  sureties  will  pay  the  sum  fixed  by 
that  judgment  as  the  value  of  the  chattel,  together  with  the 
damages,  if  any,  awarded  for  the  taking,  withholding,  or  deten- 
tion thereof.  A  copy  of  the  undertaking,  with  a  notice  of  the 
delivery  thereof,  must  be  served  with  the  notice  of  appeal,  and 
in  like  manner.  Nothing  in  this  section  shall  be  construed  to 
preclude  a  surety  company  properly  authorized  by  law  to  act  as 
such  surety  or  sureties. 

C.  C.   P..  I  8050. 

I  315.  Elxceptlon  to  •nretles. 

The  respondent  or  his  attorney,  may,  within  five  days  after  the 
service  of  a  copy  of  the  undertaking  with  notice  of  the  filing 
thereof,  serve  upon  the  appellant  or  his  attorney,  a  written  notice 
that  he  excepts  to  the  sufficiency  of  the  sureties.  Within  five 
days  thereafter,  the  sureties,  or  other  sureties,  in  a  new  under- 
taking to  the  same  effect,  must  justify  before  the  court  in  the 
district  in  which  the  judgment  was  rendered  or  final  order  made. 
At  least  three  days  notice  of  the  justification  must  be  ^iven.  If 
the  court  finds  the  sureties  sufficient,  it  must  indorse  its  allow- 
ance of  them  upon  the  undertaking,  or  a  copy  thereof.  The  effect 
of  a  failure  so  to  justify  and  procure  an  allowance,  is  the  same 
as  if  the  undertaking  had  not  been  given.  The  court  shall  also 
have  power,  in  case  it  shall  be  made  to  appear  to  its  satisfaction, 
upon  motion,  that  the  exception  was  taken  unnecessarily  or  for 
purposes  of  vexation  or  delay,  to  set  the  same  aside  and  approve 
the  undertaking. 

C.  G.  P.,  I  1.186. 

§  816.  Proeeedinffsf  bovr  «tayed. 

The  delivery  of  the  undertaking  to  the  clerk  of  the  court  in  the 
district  in  which  the  judgment  or  final  order  was  entered,  and 
service  of  a  copy  thereof,  and  of  notice  of  delivery  thereof,  stays 
the  issuing  of  an  execution  upon  the  judgment.  If  the  execution 
has  been  issued,  the  service  of  a  copy  of  the  undertaking,  certified 
\>Y  the  clerk  or  accompanied  with  an  affidavit,  showing  that  it  is 
a  copy,  and  that  the  original  has  been  duly  filed,  upon  the  officer 
ii'^Iding  the  execution,  stays  further  proceedings  thereunder,  sub- 
ject to  the  provisions  of  the  next  preceding  section. 

C.  0.   P.,   I  3051. 

§   817.  Retnm. 

The  clerk  of  the  court  or  his  successor  in  office,  must  within 
thirty  days  from  the  service  of  the  notice  of  appeal  and  the  pay- 
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ment  of  the  cost  and  fees  as  prescribed  in  this  act,  make  a  rtrtBn 
to  the  appellate  court,  annex  thereto  the  notice  of  appeal  aaL  ib 
undertaking,  if  any  lias  been  delivered  to  him,  and  cau2>('  the  i^ir- 
to  be  tiled  with  the  clerk  of  the  appellate  court.  The  n»turu  20:1*1 
contain  ail  the  proceed! ugs,  includinK  the  erid enco  and  the  jnci- 
ment.  The  stenographer's  minutes  of  the  evidence  ninst  I*  fir- 
nished  to  the  clerk,  bj"  the  stenographcT,  within  ten  days  after 
the  fees  therefor  have  been  paid.  Such  return  must  have  is- 
dorsed  thereon  the  allowance  of  the  justice  before  whom  tl» 
action  or  proceeding  was  tried. 
C.  0.  P.,  I  8053. 

i  318.  Settlement  of  case  on  appeal. 

Immediately  upon  receiving  the  minutes  from  the  stenographer, 
as  provided  in  the  next  preceding  section,  the  clerk  of  the  c^>nrt 
shall  cause  notice  of  that  fact  to  be  sent  to  the  attorney  for  tike 
appellant,  or  to  the  appellant  if  he  has  not  appeared  uy  *atit>rDe3- 
The  appellant  or  his  attorney  shall  then  procure  the  case  to  K 
settled  on  a  written  notice  of  at  least  three  days,  servcni  in  tbv 
manner  provided  for  the  serving  of  a  notice  of  appeal,  or  on  th*- 
attorney  for  the  respondent,  and  made  returnable  before  the  ja^ 
tice  who  tried  the  case,  in  the  court  house  in  the  district  in  which 
said  justice  may  then  be  Bittini?.  Said  justice  shall  therenpos 
within  five  days,  settle  the  case  or  exceptions  u^n  it,  if  there  be 
any,  and  indorse  the  return,  as  provided  in  the  next  preceding 
section.  After  a  justice  is  out  of  offlce,  he  may  settle  the  ease  or 
exceptions  or  make  any  return  of  proceedings  had  before  hia 
while  he  was  in  office,  and  may  be  compelled  so  to  do  by  tlK 
appellate  court. 

[New.] 

i  319.  \%']&en  Justice  1«  dead,  et  cetera. 

If  the  justice  dies,  becomes  a  lunatic,  absconds,  remoTee  from 
the  state,  or  otherwise  becomes  unable  to  make  the  retnm,  the 
appellate  court  may  receive  afBdavits,  or  examine  witnesses^  af 
to  the  evidence  and  other  proceedings  taken,  and  the  judgment 
rendered,  before  the  justice:  and  may  determine  the  appeal,  as  if 
a  rot  urn  had  been  duly  made  by  the  justice. 

C.   C.   v.,   f  30S6. 

I  320.  Appeal  when   adveriie  party  ban  died. 

Where  the  adverse  party  has  died,  since  the  making  of  th* 
order,  or  the  rendering  of  the  judgment  appealed  from,  or  where 
the  judgment  appealed  from  was  rendered,  after  his  death,  ifl 
a  case  prescribed  by  law,  an  appoiil  may  be  taken,  as  if  he  was 
living;  but  it  cannot  be  heard,  until  the  heir,  devisee,  executor. 
or  aiiministrator,  as  the  case  requires,  has  been  substituted  a^ 
the  respondent  or  appellant.  In  such  a  case  an  nndertakin? 
required  to  perfect  the  appeal,  or  to  stay  the  execution  of  th*- 
judgment  or  order  appealed  from,  must  recite  the  fact  of  the 
adverse  party's  death;  and  the  undertaking  enures,  after  sub- 
stitution to  the  benefit  of  the  person  substituted. 

C.  C.  p..   S   1287. 
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i  881*  Pvoeeedliiss  'when  party  dies  pending  appeal. 

Where  either  party  to  an  appeal  dies  before  the  appeal  i.s  heard, 
if  un  order,  snbHtituting  another  i)er8on  in  his  place,  iH  not  made 
within  three  months  after  his  death,  the  court  in  which  the  ap- 
peal is  pending,  may,  in  its  discretion,  make  an  order  requiring 
all  persons  interested  in  the  decedent's  estate,  to  show  cause  be- 
fore it  why  the  judgment  or  order  appealed  from  should  not  be 
r€*versed  or  attlrmed  or  the  appeal  dismissed,  as  the  case  requires, 
the  orfler  must  specify  a  day  when  calise  is  to  be  shown,  which 
must  not  be  less  than  six  months  after  making  the  order:  and 
it  must  designate  the  mode  of  giving  notice  to  the  persons  inter- 
ested. U^>on  the  return  day  of  the  order,  or  at  a  subse«iu<Mit 
day,  appomted  by  the  court  if  the  proper  person  has  not  been 
substituted,  the  court,  upon  proof  by  affidavit,  that  notice  has 
been  given,  as  required  by  the  order,  may  reverse  or  affirm  the 
judgment  or  order  appealed  from,  or  dismiss  the  appeal,  or  make 
stich  further  order  lu  the  premises  as  the  cose  requires. 

O.  C.  P.,  i  1288. 

S  822.  Order  of  snbstltntlon. 

Where  personal  service  of  notice  of  application  for  an  order 
has  been  made,  within  the  city,  upon  the  proper  representative 
of  the  decedent,  an  order  of  substitution  may  be  made,  upon  the 
application  of  the  surviving  party. 

a  a  P.,  i  1290. 

S  323.  Restltatlon  upon  reversal. 

Where  the  judgment  or  final  order  is  reversed  or  modified,  the 
appellate  court  may  make  or  compel  restitution  of  property  or  of 
a  right,  lost  by  means  of  the  erroneous  judj^ment;  out  not  so  as 
to  affect  the  title  of  a  purchaser,  in  good,  faith  and  for  value,  or 
property  sold  by  virtue  of  a  warrant  of  attachment  in  the  action, 
or  an  execution  issued  upon  the  judgment.  In  that  case,  the 
appellate  court  may  compel  the  value,  or  the  purchase  price  to  be 
restored,  or  deposited  to  abide  the  event  of  the  action,  as  justice 
requires.  Six  days'  notice  of  an  application  for  an  order  for 
restitution  must  be  given;  and,  if  the  application  is  granted  be- 
fore judgment,  the  proper  direction  may  be  included  therein. 

C.  C.  P.,  S  3008. 

S  824.  Settlngr  off  costs  and  recovery. 

If,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
must  set  off  the  one  against  the  other,  and  render  judgment  for 
the  balance. 

O.  C.  P.,  S  3059. 

f  826.  HenrlnK  on  appeal,  dismissal  thereof;  reversal 
on  stipulation. 

Within  twenty  days  after  the  service  of  a  notice  of  appeal  on 
the  respondent,  he  nuiy  serve  upon  the  appellant  or  his  attorney, 
a  written  stipulation  that  the  judvrnient  appealed  from  may  be 
reversed  with  fiv^  dollars'  costs  and  disbursements  of  the  appeal, 
and  thereafter  no  further  steps  shall  be  taken  in  such  appeal, 
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except  to  enter  judgment  in  pursuance  of  such  stipulation  for  ^i 

cufurcemeut  thereof;  iu  case  such  stipulation  shall  not  be  serrei 
the  appeal  may  be  brought  to  a  hearing  iu  the  appellate  coait  t\ 
auy  term  thereof,  at  which  such  an  appeal  cau  be  beard<  hdd 
after  the  return  is  filed,  upon  a  notice  by  either  party,  of  bm 
less  than  eight  days.  It  must  be  placed  upon  the  calendar,  isl 
must  coutinue  thereupon  without  further  notice  until  it  is  finallj 
disposed  of.  If,  after  being  regularly  nlaced  upon  the  calendar, 
neither  party  brings  it  to  a  hearing  before  the  end  of  the  second 
term  thereafter  at  which  it  might  be  noticed  for  bearing  and 
hoard,  the  court  must  dismiss  the  appeal  unless  it  directs  tk 
same  to  be  continued  for  cause  shown. 
C.  C.  P.,   i  3062. 

S  320.  Jndffment* 

In  a  case  specified  in  this  act,  the  appeal  must  be  heard  upon 
the  original  papers,  or  a  certified  copy  thereof,  and  a  copy  or 
copies  thereof  need  not  bo  furnished  for  the  use  of  the  court 
The  appellate  court  must  render  judgment  according  to  the 
justice  of  the  case,  without  regard  to  technical  errors  or  drferts 
which  do  not  affect  the  merits.  It  may  affirm  or  reverse  the 
judgment  of  the  municipal  court,  in  whole  or  in  part,  and  as  to 
any  or  all  of  the  parties,  and  for  errors  of  law  or  of  fact  ifti 
where  the  judgment  is  contrary  to  or  against  the  weight  of  erh 
dence,  the  appellate  court  may,  upon  its  rerersal  of  a  judgment, 
order  a  new  trial  as  prescribed  in  this  act. 

O.  C.  P.,  i  3063. 

i  827.  Clerk  appellate  court  to  return  papers,  et  eeiem 

Upon  the  rendering  of  judgment  of  the  appellate  court,  affim- 
mg,  modifying  or  reversing  a  judgment  or  order  of  the  municipal 
.•ourt,  the  clerk  of  the  appellate  court,  shall  return  to  the  distnrt 
)f  the  municipal  court  from  which  the  appeal  was  taken,  all  the 
papers  on  file  in  his  office  making  up  tne  judgment-roll  of  saw 
action  or  i^roceeding. 
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TITLE  X. 
Costs  and  fees. 

8ec.  830.  When  prevailiog  party  to  recorer  coats. 

331.  When  neUher  party  to  recover  costa. 

332.  Coats;  sums  allowed. 

333.  When  defendant  entitled  to  increased  coota. 

334.  Goats  on  demnrrer. 

336.  Coata  on  amendment  of  plesdlnff. 
886.  Coata  .on  adjoomment. 

337.  Costa  after  discontinuance,  upon  anawer  of  title. 

338.  Costs  where  title  to  real  property,  in  question. 
330.  Costs  in  actions  upon  bastardy,  et  cetera,  bonda. 
340.  Costs  in  action  by  working  woman. 

841.  Taxation  of  costs, 

842.  Review  of  taxation. 

343.  Costs,  duty  of  clerk  on  taxation. 

844.  Costs,  affidavit  respecting  dlabnrsements. 

845.  Coats  upon  appeal;  to  whom. 

846.  Costs  npon  appeal:  amount. 

347.  Fees  payable  to  clerks. 

348.  Employees  action;  no  fees. 
840.  Feea.  property  of  city. 
860.  [Repealed,  IMS.] 

351.  Jurors  fees. 

361-a.  Betum  of  jary  and  Jurors'  feea. 

352.  WUue.ssoa'   f(H*8. 
363.   Stenographers'    fees. 

354.  Marshals'  fees. 

355.  CostM  on  order  to  prosecute   marshal's  bond. 
350.  Foes  in  summary  proctH^dlnipi. 

§  830.     [Am*d,    1007.]   IVhen   prevallinflr   party   to    rccovei 
eoata. 

Except  as  specifically  prescribed  by  Liw,  a  party  who  recovers 
judgment  in  this  court  is  entitled  to  recover  as  coats  all  sums 
allowed  by  express  provision  of  law^,  and  all  fees  and  disburse- 
ments prescribed  by  law  for  services  necessarily  rendered  in  an 
action  at  the  request  of  the  prevailing  party,  and  paid  by  him, 
including  the  reasonable  compensation  of  commissioners  taking 
depositions  in  said  action. 
C.  C.  P.,  S  3074.    Am'd  L.  1907,  ch.  220.    In  effect  Sept.  1,  1007. 

S  831.    "Wheii  neither  party  to  recover  eosts. 

In  either  of  the  following  cases,  costs  shall  not  be  awarded  to 
either  party,  but  each  party  must  pay  his  own  costs. 

1.  Where  the  action  is  disjiiissed  by  reason  of  the  failure  of 
both  parties  to  attend. 

2.  Where  the  defendant  interposes  an  answer  that  title  to  real 
property  will  come  in  question,  and  gives  the  undertaking  thereon 
prescribed  in  this  act. 

3.  Where  the  action  is  discontinued  on  the  ground  that  the 

Elaintiff  or  defendant  is  an  infant,  for  whom  a  guardian  ad  litem 
as  not  been  appointed. 

4.  Where  the  defendant  interposes  plea  of  bankruptcy. 
C.  C.  P..  S  3075. 

i  332.  [AmMy  1010.]      Costs?  smnfl  allo'vred. 

In  all  actions  brought  in  this  court  there  shall  be  allowed  to 
the  prevailing  party,  if  he  shall  have  appeared  by  an  attorney. at 
law,  who  files  a  verified  pliiidiiig  or  a  written  notice  of  appear^ 
ance.  the  following  sums  a«  costs.  Where  an  action  is  removed 
as  proYided  in  section  three  of  this  act.  costs  shall  be  allowed 
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the  same  as  if  the  action  had  been  commenced   in  the  eomt  e 
which  it  is  removed. 

1.  To  either  party. —  Where  the  amount  demanded  in  the  san 
mens  is  under  fifty  doUars,  or  where  the  amount   demanded  i« 
under  fifty  dollars  and  defendant  interposes  a  counterclaim  nsd** 
fifty  dollars,  the  conrt  may,  in  its  discretion,   a-virard  a  aam  W- 
excoodinjr  five  dollars. 

2.  To  the  plaintiff. —  Where  after  the  trial  of  an  istoie  of  fii? 
raised  by  appearance  and  answer  of  defendant,  plaintiff  recoTS* 
indtrmont:  For  fifty  dollars  aad  u^der  one  himdred  dollars.  tR 
dollars:  for  one  hundred  dollars  and  under  two  hnndred  dollar?, 
f'ft^en  dollars;  for  two  hundred  dollars  and  under  tbree  hmidrf'? 
dollars,  twenty  dollars*  for  three  hundred  dollars  and  onder  ierj 
hundre<1  dollars,  twenty -five  dollars;  for  four  fa  and  red  dollars  tt 
over,  thirty  dollars.  If  the  action  is  for  the  recorery  of  a  chttri'' 
the  amount  of  costs  shall  be  j^oTerned  by  the  value  of  the  cbartr. 
as  determined  in  the  judgment. 

3.  To  the  plaintiff. —  Where,  upon  the  nonappearance,  or  faihin 
of  defendant  to  answer,  plaintiff  recovers  jndynnent:  For  fifn 
dollars  and  under  one  hundred  dollars,  five  doliara;  for  ia» 
hundred  dollars  and  under  two  hundred  dollara,  seren  dollir< 
and  fifty  cents;  for  two  hundred  dollars  and  under  three  hondn^ 
dollars,  ten  dollars;  for  tbree  hundred  dollars  and  vnder  foor 
hundred  dollars,  twelve  dollars  and  fifty  cents;  for  four  hnndred 
dollars  or  over,  fifteen  dollars.  If  the  action  is  for  the  Pecowry 
of  a  chattel  the  amount  of  costs  shall  be  j^overned  by  the  tsIw 
of  the  chattel  as  determined  in  the  jndfziment. 

4.  To  the  plaintiff.— Where  the  action  brought  fay  the  plain::? 
is  for  a  sum  less  than  fifty  dollars,  and  the  defendant  shall  hat> 
iiitorposoil  a  countercljuni  amounting  to  fifty  dollars  or  ovor,  as*i 
the  plaintiff  recovers  judffnicut  upon  the  counterclaim  the  saa^ 
sum  as  plaintiff  would  bo  entitled  to  n^cover  if  the  amount  ^ 
his  claim  were  the  amount  of  defendant's  counterclaim. 

Am'd,    L.    1910.    ch.    538.      In    oflfect    S«'Dt.    1,    1910. 

5.  To  the  defendant. —  Where  oefendant  recoTers  jndgniKt 
after  the  trial  of  an  issue  of  fact,  raised  by  appearance  vA 
answer,  costs  shall  be  awarded  to  the  defendant,  at  the  nr-^ 
prescribed  in  subdivision  two  based  upon  the  amount  of  plaintiff 
demand  in  the  smnmons.  If  the  action  is  for  the  recoxery  M  t 
chattel,  the  amount  of  costs  shall  be  governed  by  the  value  of  tfe* 
chattel,  as  sot  forth  in  the  affidavit  of  plaintiff. 

n.  To  the  defendant. —  Whore  defendant  recovers  jndirment  oa 
the  non-appoaranre  of  the  plaintiff,  costs  shall  be  a^rarded  ^ 
the  defendant  at  the  rates  prescribed  in  subdivision  three,  ba«*i 
upon  the  amount  of  plaintiff's  demand  in  the  summons.  If  Tr- 
action is  for  the  recovery  of  a  chattel  the  amotint  of  costs  slial 
bo  jrovemod  by  the  value  of  the  chattel  as  set  forth  in  the  affidav^- 
of  plaintiff. 

7.  To  the  defendant. —  Where  after  the  trial,  of  an  issue  of 
fact,  raised  by  his  appearance  and  answer,  and  connterrlan. 
the  defendant  recovers  judgment:  For  fifty  dollars  and  nod?' 
one  hundred  dollars,  ten  dollars;  for  one  hunAred  dollars  at^ 
under  two  hundred  dollars,  fifteen  dollars;  for  two  hundred  do!bT« 
and  under  three  hundred  dollars,  twenty  dollars;  for  three 
hundred  dollars  and  under  four  hundred  dollars,  twenty-fiw 
dollars;  for  four  hundred  dollars  or  over,  thirty  dollars. 

8.  To  the  defendant.—  Whore,  upon  the  non-appearance  of  tk 
plaintiff  after  issue  joined  and  defendant  shall  have   interpowd 
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a  counterclaim  and  recovers  judgment:  For  fifty  dollars  and 
undor  one  huudred  dollars,  five  doUarK;  for  one  hundred  dollars 
atud  under  Hwo  hundred  dollars,  seven  dollars  and  tifty  cents; 
for  two  hundred  dollars  and  under  three  hundred  dollars,  ten 
dollars;  for  three  hundred  dollars  and  under  four  hundred  dollars, 
twelve  dollars  and  fifty  cents;  for  four  hundred  dollars  or  over, 
fifteen  dollars. 

9.  Upon  settlement  of  case  after  service  of  summons,  and  before 
trial,  plalutifl:  shall  be  entitled  to  costs  at  the  rate  prescribed  in 
Hubdivision  three  of  this  section,  determined  by  the  amount  of  the 
settlement. 

10.  XT  pen  settlement  of  case  .after  trial  and  before  entry  of 
jiidpnieiit  plaintiff  shall  be  entitled  to  costs  at  the  rate  prescribed 
in  subdivision  two  of  this  section,  determined  by  the  amount  of 
the  settlement. 

[New.) 

I  Sdft.  Wli«n  defendant  entitled  to  Increaiied  oo«ta. 

In  either  of  the  following  cases,  a  defendant  in  whose  favor  a 
final  judgment  is  rendered,  in  an  action  wherein  the  complaint 
demands  judgment  for  a  sum  of  unmej  oaly,  or  to  recorer  a 
rhattel;  or  a  nnal  order  is  made,  in  a  special  proceeding  instituted 
by  a  state  writ,  is  entitled  to  recover  the  costs,  prescribed  in 
.section  three  hundred  and  thirty-two  of  this  act,  and,  in  addition 
thereto,  one  half  thereof: 

1.  Where  the  defendant  id  or  was  a  public  officer,  appointed 
or  elected  under  the  authority  of  the  state,  c;  a  person  specially 
Appointed,  according  to  law,  to  perform  the  duties  of  such  an 
officer;  and  the  action  or  special  proceeding  was  brought  by 
reason  of  an  act,  done  by  him  by  virtue  of  his  office,  or  an 
allegt^d  omission  by  Him,  to  do  an  act,  which  it  was  his  official 
duty  to  perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reason  of  an  act  done,  by  the  command  of  such  an  officer  or 
person,  or  in  his  aid  ^')r  assistance  touching  the  duties  of  the 
office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant,  for 
faking  a  distress,  making  a  sale,  or  doing  any  other  act,  by  or 
under  a  color  of  authority  of  a  statute  of  the  state. 

But  this  section  dof'S  not  apply,  where  an  officer,  or  other 
person,  specified  herein,  ttm'tes  in  his  answer  with  a  person  not 
entitled  to  such  additional  costs. 

C.  C.  p.,  f  8268. 

1384,  Coiitft  on  demiivrep. 

Wliere  a  judgment  is  rendered  on  the  trial  of  a  demurrer,  the 
prevailing  party  shall  recover  the  same  costs  as  if  the  judgment 
nnd  been  in  his  favor,  upon  the  default  in  the  same  action. 
Otherwise  costs  shall  not  exceed  ten  dollars  in  the  discretion  of 
the  justice,  as  a  condition  for  leave  to  plead  over. 

C.  C.  P..  §  3077. 

S  335.  Comtm  on  amendment  of  pleading:. 

The  court  may,  in  its  discretion,  as  a  condition  for  allowinf  an 
amendnient  to  a  pleading,  requiro  the  payment  of  a  milli  not  t« 
exceed  ten  dollars  as  costs  to  the  adverse  party* 

C.C.P.,  |9Mft. 
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1886.  Costs  OB  adJoiurBBient. 

When  a  trial  shall  be  adjourned  on  cause  sho'vm,  the  joitkf. 
in  his  discretion,  may  impose  upon  the  party  applying  for  tb» 
adjournment  such  conditions  as  to  him  shall  seem  reaso5m1>ku 
and  may  also  impose  costs  to  the  amount  of  ten  dollars, 
disbursements,  as  a  condition  of  adjournment. 

L.  18S2.  ch.  410,  fi§  1366.  1420. 


i  837.  Costs  after  dlscontinvaneey  upon  aaa^rer  at  tfOCb 

AVhen  an  action  brought  in  this  court,  has  beea  discontinoel 
as  prescribed  in  this  act,  upon  the  delivery  of  an  answer  sbowif^ 
that  title  to  real  property  will  come  in  question,  and  a  new  actka 
for  the  same  cause  has  been  commenced  in  the  proper  coari; 
the  party  m  whose  favor  final  judgment  is  rendered  in  the  ne*" 
action,  is  entitled  to  costs;  except  that  where  final<  jud^nnent  is 
rendered  therein,  in  favor  of  the  defendant,  upon  the  trial  of  an 
issue  of  fact,  he  is  not  entitled  to  costs,  unless  it  is  certified 
that  the  title  to  real  property  came  in  question  on  the  tiiaL 

L.  1882,  ch.  410,  §  1421. 


1 338.  Costs  wbere  title  to   real  property  la  4««otloa. 

Where  plaintifTs  complaint  is  dismissed,  pursuant  to  sectios 
one  hundred  and  eighty-four  of  this  act,  defendant  shall  be 
entitled  to  recover  the  costs  provided  in  subdivision  two  of  sec- 
tion three  hundred  and  thirty-two  of  this  act. 

L.  1882.  ch.  410,  §  1364. 

§  830.  Costs  in   action  vpon  bastardy,  et   cetera,   Vonds. 

ITpon  a  recovery  being  had  in  an  action  brought  upon  a  hastap>J7 
or  abandonment  bond,  by  the  commissioner  of  public  charities.  &t 
the  overseers  of  the  poor,  in  addition  to  the  other  costs  therein, 
the  court  shall  make  and  the  clerk  shall  enter  in  the  judfnnent. 
an  additional  allowance  of  ten  per  centum  of  the  amouDt 
recovered. 

L.  1882.  ch.  410.  |  1422. 


S  340.  [Am'dy  1912.1      Costs  In  action  by  workinar 

In  nn  action  brought  to  recover  a  sum  of  money  for  wages 
oarnod  by  a  female  employee,  other  than  a  domestic  servant,  f-r 
for  material  furnished  by  such  an  ejiployee,  in  the  course  of  h^r 
eiiiplnyniont,  or  in  or  about  the  subject-matter  thereof,  or  for  both, 
the  plaintiff,  if  entitled  to  costs,  may,  in  the  discretion  of  the 
court,  be  allowed  the  sum  of  ten  dollars  as  costs,  in  addition  to 
the  costs  allowed  in  this  court,  unless  the  amount  of  damages  re- 
covered is  less  than  ten  dollars;  in  which  case,  the  plaintiff  may, 
in  the  discretion  of  the  court,  be  allowed  the  sum  of  five  dollars  as 
such  additional  costs.  AVhen  the  employee  is  the  plaintiff  in  sucb 
an  action,  she  is  entitled  upon  a  settlement  thereof,  to  the  full 
amount  of  costs,  which  she  would  have  recovered,  if  judgment  had 
been  rendered  in  her  favor,  for  the  sum  received  by  her  apon  the 
settlement. 

U  18H2.  ch.  410,  S  1424.     Am'd  by  L.  1912,  ch.  468.   In  effect  Apr,    IT,  1912. 

{  341.  [Am'd,  1003.]      Taxation  of  costs. 

Whore  judgment  has  been  rendered  by  the  justice,  costs  most 
be  taxed  by  the  clerk  and  inserted  in  the  judgment.  Before  any 
item  of  costs  other  than  the  costs  fixed  by  the  express  proyisi<a 
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of  law  or  granted  by  the  justice  or  fees  paid  to  the  clerk  in  the 
action  are  allowed,  the  party  must  show  by  his  affldavit,  or  that 
of  his  attoruey,  that  the  item  was  actually  and  lef^ally  paid  and 
incurred.  All  items  of  cost  must  be  cute  red  by  the  clerk  iii  tho 
docket  book  kept  by  him.  The  clerk  shnll  likewise  tax  costs 
allowed  by  the  appellate  court,  and  the  prospective  fees  of  the 
couuty  clerk  and  sheriff,  namely  a  charge  for  docketing  judg- 
ment and  issuing  an  execution,  and  for  receiving  and  returning 
one  execution  thereof. 

[New.]    See  C.  O.  P.,  {  8078.    L.  1906,  ch.  144.    In  effect  April  6,  1908. 

I  342«  RevlefT  of  taxation. 

A  taxation  may  be  reviewed  by  the  justice  sitting  in  the  district, 
within  five  days  after  the  entry  of  judgment,  upon  two  days*  no- 
tice. The  order  made  upon  such  a  motion  must  disallow  any  item 
wrongfully  included  in  the  judgment,  or  add  any  item  wrongfully 
omitted  therefrom,  and  direct  that  any  sum  so  disallowed  be  cred- 
ited upon  the  judgment  and  upon  any  execution  or  other  mandate 
issued  to  enforce  the  judgment.  Unless  such  review  is  asked  for, 
such  taxation  shall  not  be  thereafter  questioned  on  appeal. 

[New.]    See  G.  G.  P.,  §{  3262-3266. 

I  843.  Costal  dntr  of  elerlc  on  taxation. 

The  clerk  must  examine  all  items  presented  to  him  for  taxation: 
must  satisfy  himself  that  all  the  item»  allowed  by  him  are  correct 
and  legal;  and  must  strike  out  all  charges  for  fees,  where  it  docs 
not  appear  that  the  services  for  which  they  are  charged  were  nec- 
essarily performed. 

C.  0.  P.,  J  8266. 

I  844.  CoatBi  aflldaTlt  reapectiniT  dlsbnraententa* 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  affidavit,  stating  the  number  of  days  of  his  actual  at- 
tendance; and,  if  travel  fees  are  charged,  the  distance  for  which 
they  are  allowed.  A  charge,  for  a  copy  of  a  document  or  paper, 
cannot  be  allowed,  without  an  affidavit  stating  that  it  was  actu- 
ally and  necessarily  used,  or  was  necessarily  obtained  for  use. 
An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be  allowed 
in  any  case,  unless  it  is  verified  by  affidavit,  and  appears  to  have 
been  necessarily  incurred  and  to  be  reasonable  in  amount,  except 
fees  paid  to  the  clerk. 

C.  C.  P„  i  8267. 

I  845.  Coats  vpon  appealf  to  vrlaom* 

Upon  an  appeal  provided  for  in  this  act,  the  award  of  costs  is 
regulated  as  follows: 

1.  If  the  appeal  is  dismissed  because  neither  party  brings  it  to 
a  hearing,  as  prescribed  by  law,  costs  shall  not  be  awarded  to 
either  party. 

2.  If  the  judgment  or  final  order  is  reversed,  costs  must  b* 
awarded  to  the  appellant. 

S.  If  the  judgment  or  final  order  is  affirmed,  costs  mast  be 
swarded  to  the  respondent. 
4.  If  the  Judgment  or  final  order  is  modified  or  a  new  trial  ki 
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ordered,  costs,  or  8uch  part  thereof,  as  to  the  appellate  cml 
seems  just,  besides  disbursements,  may  be  awarded  to  eitki 
party,  absolutely,  or  to  abide  the  event. 

C.  G.  P.,   S§  306S,  3218. 


§  34e.  Costs  vpom  appeal;  amoamt, 

U[K)n  an  appeal,  provided  for  in  this  act,  costs  "vrben  awirdec 
must  be  as  follows,  besides  disbursements: 
To  the  appellant  upon  reversal,  thirty  dollars. 
To  the  respondent  upon  affirmance,  twenty-five  doHars. 

C.  C.  p.,  I  8067. 

S  S4T.  Fees  payable  to  elerks. 

There  shall  be  paid  to  the  clerks  of  the  court,  the  foUowios 
prims  as  court  fees  in  an  action,  and  there  shall  be  no  others. 

1.  Upon  the  issuing  of  a  summons,  one  dollar. 

2.  For  placing  cause  upon  the  calendar  of  court,  one  dollar  U 
be  paid  upon  the  return  of  the  summons.  ^ 

3.  For  a  return  upon  an  appeal  from  a  judgment  or  order,  tv9 
dollars. 

4.  For  issuing  an  order  of  arrest,  or  a  warrant  of  attachmeot. 
one  dollar. 

5.  For  entry  of  judgment  upon  confession,  one  dollar. 

6.  For  trial  by  jury  of  six,  four  dollars  and  fifty  cents;  for  tm! 
by  jury  of  twelve,  nine  dollars. 

7.  For  certifying  a  copy  of  a  paper  on  file  in  the  clerk's  office, 
ten  cents  for  each  folio  of  one  hundred  words,  except  return  oik« 
appeal. 

All  of  the  above  fees  shall  be  prepaid  before  the  service  shaH 
be  performed. 

See  L.  1882.  cb.  410,  89  1^^  I'^^T. 

§  S4S.  Employee's  action;  no  fees. 

When  the  action  is  brought  by  an  employee  against  an  employw 
for  services  performed  by  such  employee,  male  or  female,  tb? 
clerks  of  this  court  shall  not  demand  or  receive  any  fees  whats^ 
ever  from  the  plaintiff  or  his  agents  or  attorneys  in  such  actiei. 
if  the  plaintiff  shall  present  proof  by  his  own  affidavit  that  his 
demand  is  less  than  fifty  dollars,  that  he  is  a  resident  of  the  ciir 
of  New  York,  that  he  has  a  good  and  meritorious  canse  of  artiew 
npninst  the  defendant,  and  the  nature  thereof:  that  he  has  ma^V 
either  n  written  or  a  personal  demand  upon  the  defendant  or  1l« 
agent  or  representative,  for  payment  thereof,  and  that  paymett 
was  refiipod.  Except  that  if  the  plaintiff  shall  demand  a  trial  br 
jury,  be  must  pay  to  the  clerk  the  fees  therefor  prescribed  in 
this  act. 

L.   1F182.  cb.  410,   |  1410. 

S  349.  Fees,  property  of  oitT* 

£xcept  marshals'  and  jurors'  fees,  all  moneys  paid  to  the  cleri> 
of  this  court  for  fees  shall  be  the  property  of  the  city  of  Ne* 
fork. 

[New.l 

f  850.  [Repealed  by  L.  1003.  ch.  144.] 
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i  3S1.  Juror's  fee*. 

Everj'  person  summoned  as  a  jury  shall  bo  entitled  to  a  fee  of 
:wenty-five  cents,  to  bo  paid  as  provided  in  this  net. 

S  361-A.  [Addedf  1818.]    Return  of  Jvry  and  Jnrom'  fees. 

WhencTer  an  action  is  settled  or  discontintied  before  trial,  all 
nry  and  jurors'  fees  paid  by  any  party  as  proVided  in  this  act 
?hnll  be  returned  forthwith  to  such  party  Ijy  the  clerk  of  the 
?ourt  to  whom  such  jury  fee  was  paid. 

Added,  L.  1913,  cb.   682.     In  effect  May  24,  1918. 

f  802.  *Wltne»Be«*  fees. 

A  witness  in  an  action  or  summary  proceeding,  pending  in  this 
rourt,  or  before  a  commissioner  appointed  by  this  court,  or  before 
I  justice  of  this  court,  taking  a  deposition  to  be  used  in  a  court 
lot^  of  record  of  another  state  or  territory  of  the  United  States  is 
entitled,  except  where  another  fee  is  specially  prescribed  by  law, 

0  twenty-five  cents  for  each  day's  attendance;  and  if  he  resides 
nore  than  tliree  miles  from  the  place  of  attendance,  to  eight 
rents  for  each  mile  going  to  the  place  of  attendance. 

C.  C.  P.,  513318,  3327. 

1353.  8tenogrmp]ier*a  fee*. 

In  all  cases  of  appeal  from  an  order  or  judgment  made  or 
•tendered  in  this  court,  where  a  transcript  of  the  stenographer's 
Tiinutes  of  the  testimony  given  on  the  trial  of  hearing,  becomes 

1  necessary  part  of  the  return  on  appeal,  the  stenographer's  fees 
^or  making  up  such  transcript  shall  be  ten  cents  for  every  one 
lundred  words,  and  shall  be  paid  in  the  first  instance  by  the 
>ppellant.  and  afterwards  taxable  by  him  as  a  disbursement  on 
:he  appeal. 

L.  1901,  ch.  466,   I  13(JT. 

S354.  Marsbars   fees. 

Fees  shall  be  allowed  to  marshals  for  serrices  rendered  under 
the  provisions  of  this  act,  as  follows:  For  serving  a  summons, 
>rder  of  arrest,  or  attachment  on  one  defendant,  one  dollar,  and 
for  every  additional  defendant  actually  served,  fifty  cents;  for  a 
'opy  of  e.very  summons  delivered  on  request,  or  served,  fifteen 
^outs;  for  a  copy  of  every  attachment  and  of  tho  inventory  of  the 
property  attached,  fifty  cents:  for  serving  and  levying  an  execu- 
tion or  selling  under  an  attj4?hment,  five  ctuits  for  every  dollar 
•ollected  to  the  amount  of  one  hundred  dollars,  and  two  and  h 
lalf  cents  for  every  dollar  colleet^'d  over  one  hundred  dollars; 
Tor  every  mile,  going  o"nly,  more  than  one  mile,  when  serving  a 
summons,  order  of  arrest,  attachment  or  execution,  six  cents,  to 
t)e  computed  from  the  place  of  abode  of  the  defendant,  or  where 
lie  shall  be  found,  to  the  place  where  the  same  is  returnable;  for 
summoning  a  jury,  one  dollar  and  fifty  cents;  ^or  going  with  the 
plaintiff  or  defendant  to  secure  security,  when  security  is  ordered 
by  the  court,  one  dollar;  for  taking  the  defendant  into  custody 
in  an  order  of  arrest,  execution,  or  conunltmont.  two  dollars  and 
rorty  cents,  serving  a  subpoena,  twonty-five  cents;  for  every  levy 
ictually  made  by  virtue  of  an  exec  'lion,  one  dollar;  for  serving 
1  writ  of  possession  or  rostituti<jn.  putting  any  person  entitled 
into  the  possession  of  premises,  and  removing  the  tenant,  when 
mfh  powers  can  be  exerciscMl  by  a  marshal,  one  dollar;  and  the 
same  fees  for  travelling  to  serve  the  same  as  are  herein  allowed 

1509 


^ 


MUNICIPAL  COURT  ACT 

for  serying  a  summons;  for  advertising  for  sale  any  property  bf 
virtue  of  any  execution  or  atachmeut  issued  out  of  a  di^thet 
court,  or  by  any  justice  thereof,  one  dollar;  for  every  day  Mf«; 
sarily  employed  in  attending  such  sale,  one  dollar.  The  mm 
marshals  shall  perform  al  other  services  required  of  them  by  lav. 
without  any  fees'  or  compensation  whatever  therefor,  and  no  otkr 
fees,  charges,  or  compensations  shall  be  allowed  to,  demanflid,* 
charged  by  any  of  the  said  marshals. 

L.  1882,  ch.  410,  S  1710. 

f  356.  Costs  on  order  to  prosecute  marshal^s  bond. 

Whenever  an  order  shall  be  made  pursuant  to  law,  direcdos 
that  the  bond  of  a  marshal  be  prosecuted  in  this  court,  the  jnstiff 
granting  the  motion  and  making  the  said  order  may  award  tbr 
aggrieved  party  his  reasonable  costs  on  said  motion,  not  exceed- 
ing the  sum  of  ten  dollars,  which  shall  be  included  in  the  jodf- 
ment  obtained  upon  such  bond. 

U  1882,  ch.  410,  1 1425. 

f  356.  Fees  In  snmmary  proceedlngrs« 

In  summary  proceedings  to  recover  the  possession  of  laodi 
the  fees  of  officers,  except  where  a  fee  is  specially  i^ven  in  ekipts 
twenty-one  of  the  code  of  civil  procedhre,  must  be  at  the  ntf 
allowed  by  law,  in  an  action  in  this  courts  and  are  limited  in  U^p 
manner,  unless  the  application  is  founded  upon  an  allegation  of 
forcible  entry  or  forcible  holding  out;  in  which  case  the  judge  & 
justice  may  aw^ard  to  the  successful  party  a  fixed  sum  as  costK 
not  exceeding  fifty  dollars,  in  addition  to  his  disbursements.  Tie 
final  order  awarding  costs  may  be  docketed,  and  an  eieaiA' 
may  be  issued  to  collect  the  costs  awarded  thereby  in  like  mansff 
as  if  the  final  order  was  a  judgment  rendertni  in  the  *^^  • 
which  the  judge  or  justice  is  presiding  officer. 

L.  1882,  ch.  410.  1 141^ 
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TITIiE 
Deilnitions;  effect  of  act;  laws  repealed. 

See.  360.  Definitions. 

S61.  Saving  clauie. 

362.  Gonstructicu.  * 

363.  Sections  of  the  code  not  appUoablaii 

364.  Laws  repealed. 
S66.  Act  may  be  cited. 
806.  When  to  take  effect. 

Schedule  of  laws  repealed. 

8  300.   [Am'd,   1007.]     Deflnltiona. 

Words  used  in  this  act  in  the  past  or  present  tense  include  the 
future  as  well  as  the  past  or  present;  words  used  in  the  masculine 
ipender  include  the  feminine  and  neuter;  the  singular  number 
includes  the  plural  and  the  plural  the  singular;  the  word 
"person"  includes  a  corporation  as  well  as  a  natural  person; 
writing  includes  printing,  printed  or  typewritten  matter;  "  oath  " 
includes  afflrmation  or  declaration;  "signature"  or  "subscrip- 
tion "  includes  "  mark,"  when  the  person  cannot  write,  his  name 
being  written  near  it.  The  following  terms  also  named  in  this 
act  have  the  signification  attached  to  them  in  this  section,  unless 
otherwise  apparent  from  the  context; 

1.  The  word  "attorney"  signifies  an  attorney  of  the  supreme 
court  of  <tbi8  state,  duly  licensed  to  practice  as  such. 

2.  The  word  "district"  signifies  a  district  of  the  munidpal 
court. 

3.  The  word  "clerk"  signifies  the  clerk,  deputy  clerk  or 
assistant  clerk. 

4.  The  word  "  marshal "  signifies  any  person  authorized  to 
perform  the  duties  of  a  marshal. 

5.  The  word  "corporation"  includes  every  association  having 
any  corporate  rights,  whether  created  by  special  acts  of  the  legis- 
lature or  under  general  laws. 

L.  1882.  ch.  410.  S  1437.     Am'd  L.  1007.  ch.  603.      In  effect  Jan.   1.  1908. 

§  301.  SaTlner  clause. 

The  repeal  of  a  law  or  any  part  of  it  specifietl  in  the  annexed 
schedule,  shall  not  affect  or  impair  any  act  done  or  right  accruing, 
accrued  or  acquired,  or  liability,  forfoiture  or  penalty  incurred 
prior  to  September  first,  nineteen  hundred  and  two,  under  or  by 
virtue  of  any  law  so  repealed,  but  the  same  may  be  aHserted, 
enforced,  prosecuted  or  inflicted,  as  fully  and  to  the  same  extent 
as  if  such  law  had  not  been  repealed;  nor  shall  this  act  create  a 
vacancy  in  any  ofiice  or  employment.  All  actions  and  proceed 
ings  commenced  under  or  by  virtue  of  the  laws  so  repealcni  avid 
pending,  on  September  first,  nineteen  hundred  and  two.  may  be 
prosecuted  in  the  same  manner  and  with  the  same  effect  as  they 
might  under  laws  then  existing,  unless  it  shall  be  otherwise 
ppecially  provided.  Nothing  in  this  not  contained,  shall  be  con- 
strued as  aflforting  any  existing  provision  of  law  so  far  as  pro- 
visions apply  to  any  portion  of  the  state,  oth^r  than  the  c'ty  of 
New  York. 

U   1882.  ch    410,  8  P^V> 
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I  862.  Construction. 

The  provisioDs  of  this  act,  so  fftr  am  they  are  snbstastiallr  1^ 
same  as  those  of  laws  existing  prior  to  September  first,  ninMeta 
hundred  and  two,  ahaU  be  cou9trtied  as  a  conti&iiation  of  ice-.b 
laws,  modified  or  amended,  according  to  the  language  empidjT-.i 
in  this  act,  and  not  as  a  new  enactment;  a  reference  in  lawi  JmL 
repealeu,  to  provisions  of  law  incorporated  into  this  act  an*: 
repealed,  shall  be  construed  as  applying  to  the  provisiotts  ^■ 
incorporated.  Where,  in  the  charter,  as  amendcnl  in  iiinet*« 
hundred  and  one,  the  term  "hereinafter  prescribe<l  "  or  wort* 
e<iuivalent  thereto  are  used  in  sections  relating  to  the  mnnkfra 
court,  which  are  unrepealed,  the  reference  shall  be  deemed  t- 
extend  to  this  act. 

IS63.  8eetloa«  of  tho  cod«  not  applicable. 

The  provisions  of  scHitions  thirty- two  hundred  and  serea  t» 
thirty- two  hundred  and  fourteen,  inclusive,  of  the  code  of  nri\ 
procedure,  do  not  apply  to  actions  or  proceedings  in  this  covn. 
except  as  specially  provided  in  this  act. 

I  364.  LawM  repealed. 

The  laws  or  parts  thereof,  specified  in  the  schedule  herrtp 
annexed  and  all  acts  amendatory  thereof  or  supplemental  thereto 
in  force  when  this  act  takes  effect,  are  hereby  appealed. 

$  305.  Act   nuay  h»  elted. 

This  act  may  be  cited  as  the  municipal  court  act  of  the  &tj  «l 

New  York, 

S  306.  'When  to  take  elleict. 

This  act  shall  take  effect  on  the  first  day  of  September,  nineteet 
hundred  and  two. 

SCHEDULE  OF  LAWS  REPEALED. 

Of,  **  The  Greater  Xew  York  charter,  as  enacted  in  1S97  ao^ 
amended  in  1901,"  the  following  sections: 

Laws  of  Chapter.  Sect  km.  Subject  nifttter. 

i:)Ot   406 1364 Jurisdiction  of  maxtlclpal  coort. 

19»1 '. 466 1366 Jurladtctlon  liaitto<L 

lfM)i'. 466 1366 Benoral  Qf  eoiiaM. 

UMU 466 1367 Appeftta. 

1{)01 466 1368 PrQceM. 

1901 466 1369 Prooodurc. 

1901     466 1370 Actions  in  what  dtotiict  br^i^bL 

1901   468 1371 Wbore  coart  held. 

1901 466 1372 8««ta,  etc. 

1901 466 1874 Bo«rd  of  ^l8tlc«•. 

1901 466 1375 Board  to  make  nilea. 

1901 466 1376 Concurrpnce  of  majority  of  bou^ 

1901 -166 1377 Rules  o(  supreme  court  appllcabk. 

1901 466 13T0 Jttstloo  to  administer  oath*,  etc. 

1901 466 1380 Access  to  eovt  boofe. 

1901 466 13S4 i^mmona  and  eosta  Ik  actloA  bj  et9 

1901 466 142S Towers,  dnttea  and  fees  ot 

1901 466 1429 RemoTal  of  manhaJa. 
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MUNICIPAL  COUBT  ACT. 

Of  "  The  New  York  city  consolidation  act,  of  eighteen  hundred 
.nd  eighty-two,"  as  amended  to  nineteen  hundred  and  two,  the 
allowing  sections: 

ectlon.  Subject  matter. 

2S4 Jurltdlctloii. 

286 JailsdlctioD  In  ^nentl. 

288 No  jurisdiction  In  certain  caieff. 

28T RpmoTftl  of  aetiona  to  commoD  pleaa. 

28S Former  Jurisdiction  except  as  modified  by  oode  eontalmd; 

280 Actions  In  what  district  brought. 

290 Action  bjr  nayor,   etc. 

291 Court  whetv  and  when  held. 

292 Court,  by  whom  held,  etc. 

293 Seals. 

294 Parties,  appearanca  of. 

29& Guardian  ad  litem  for  Infknt; 

296 Action;  how  to  be  commeneeii 

29T Samaans;  requtoltas. 

298 Retura. 

299 NoD-roaldent  plaintiff. 

300 Summons;  mode  of  service. 

.301 Who  may  serre  summona. 

.302 Warrants  of  attachment  to  be  serred  by  wawh^, 

.303 Process  not  to  be  served  out  of  city. 

.30<4 Arrest;  In  what  cases  to  bo  granted. 

.305 Affidavit  and  undertaking,  on. 

306 Arrests  to  enforce  game  laws. 

1307 Order  of  arrRst :  what  to  direct. 

.308 Papers  delivered  to  arrested  person;  procaadliig. 

1309 Proceedings  whon  justice  a  wltneaa. 

.310 Plaintiff  to  be  notified  of  arreat. 

.311 Ball  or  deposit  before  return. 

.312 Ball  may  be  examined. 

.313 Bail  or  deposit  after  retun^. 

L314 When  and  how  di»feiidimt  to  remain  in  cuslody 

[315 Duty  of  marshal  in  arreaC  proceedings. 

1316 Attachment;  when  may  be  granted. 

1317 What  to  be  shown  to  procure  attachmant. 

L318 CoBtenta  of  warrant. 

1319 Undertaking. 

1320 How  warrant  to  be  execated. 

[321 Service  of  sommons  and  warrant. 

1322 Undertaking,  by  defendant,  la. 

L323 Third  peraoA  claim;   bond,   etc. 

L324 Judgment  upon  bond. 

1320 Action  on  undertaking  when  %rarrant  vacated. 

1326 Return  by  /marshal  attaching. 

1327 ApplioatloB  to  vacate  or  modify. 

1328 Effect  of  vacating  warrant. 

1329 Judgment  where  property  attached. 

[330 Foreclosure  of  lion  on  chattel. 

1331? Replevin;  wh?n  action  can  be  broogfat. 

L332 Affidavit  and  undertaking. 

1333 Requisition  by  justice. 

1334 How  requlsltioii  execated. 

1339 Return  to  requisition. 

1836 Defendant  whes  to  excepe  to  soreties;  proceediBpi  thereon. 

1337 Defendant  may  reclaim  chattel. 

1338 Justlflcathm  of  sureties. 

1339 When  and  to  wlsom  marshal  to  deliver  chatteL 

1340 Penalty  for  wrong  dnUvery  by  maishaL 

1341 Claim  of  title  by  third  pprfson. 

1342 D<>feudant  may  demand  Judgment  for  retam,  etc. 

1343 Actiona  oi»  andertakhig. 

L344 Proceedings  where  nummons  not   personally  aerved, 

134R When  action  not  affected  by  failnre  to  replevy. 

1346 Pleading;  takes  plnoe  on  return  of  nummons;  verlfled  #wnplaint. 

1847 Certain  tectloa  of  the  cod»  applicable. 
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flection.  Subject  matter. 

1348 rieadlugs  Ui  action  on  bastardy  btrnda. 

1349 Answer  of  title. 

1360 Idem;  defendant  to  dellrer  nndertaklnff. 

1351 Idem;  new  action  to  be  brought  In  aupreme  court. 

13&2 Old  action  thereupon  dlacontlnued. 

1363 Penalty  for  failure  to  deliver  undertaking. 

1364 Title  appearing  for  plaintiff's  showing. 

1366 Title;  same  cauBe  of  action  and  defense  In  new  •ntVffj, 

136U Answer  of  title  one  or  more  of  seyeral  defense*; 

1367 Summary  proceedings. 

1368 Summary  proceedings;  return  of  precept. 

1369 Summary  proceedings;  answer  may  be  filed. 

1360 Summary  proceedings  may  be  transferred,  etc 

1361 Exhibition  of  accoimts,  etc. 

1362 Adjournments  time,  etc.;  effect  upon  arrest. 

1363 Undertaking  by  arrested  defendant  on  adjoanuneat. 

1364 Adjournment  either  party;   nndertaklng. 

1306 Conditions  may  be  Imposed  for  adjournment. 

1360 Dismissal  of  action  for  plaintiff's  fsllare  to  appear. 

1367 Defaults;   Judgments  may  be  opened,  racated.   modllled,   etc. 

1368 Commissions  to  take  tertlmony;  code  proTlsloiis  applicable. 

1369 Testimony  de  bene  esse. 

1370 Subpoenas. 

1371 Trial  Jurors,  list  of,  etc. 

1372 Trial  by  Jury;  drawing,  etc. 

1373 Jury   may  bo  summoned;  fee. 

1374 How  summoned. 

1376 Talesmen. 

1376 Ballots  of  jurors  summoned,  but  not  drawi 

1377 Party  demanding,  to  deposit  trial  fee. 

1378 Adjournments  after  return  of  jury. 

1370 Jurors  qnalifloations  tried  summarily. 

1380 Verdict;   requisites. 

1381 Swearing  the  Jury. 

1382 Non-suit ;  when  authorised. 

T3&3 Judgment  for  plaintiff  on  default. 

1384 Issues  fact  and  law;  judgment  when  rendered. 

1386 Judgment,  when  sum  due  exceeds  Jurisdictional 

138G Judgment  when  defendant  liable  to  arrest. 

ViS7 Actions  may  be  continued  before  another  jostloe* 

1388 Powers  of  Justice  while  trying  action. 

1380 Justlre  limited  to  ciTll  jurisdiction. 

1300 Death  or  remoral  not  to  impair  promedtngs, 

13D1 Justice  may  administer  oaths,  etc. 

1392........  Transcripts  of  Judgments  and  docketing. 

1301 Execution  against  the  person. 

1304 Replevin;  Judgment  In.   etc;  transcript. 

1306 Action  against  Joint  debtors. 

1300 Defendants  not  summoned  to  be  designated. 

1^07 Docketing  Judgment  in  another  coonty. 

1308 Judgment  against  marshaL 

1300 Execution ;   requisites. 

1400 Against  Joint  debtors. 

14^1 Execution:  arrest. 

1402 Roncwnl  of  execution. 

1403 Sections  of  code  applicable;  ezecntloii. 

i404 Enforcement  of  game  laws. 

1405 Execution  in  faTor  of  working  woman. 

140Q Arrest  and  sale  of  property  limited. 

1407 Mnrflhal  when  liable  to  execution;  creditor. 

1408 Return  of  execution;  satisfaction  of  Judgmant.  I 

1400 Clerk's  docket;  what  to  contain.  | 

1410 Entries  in;  how  made. 

1411 Cleric  to  keep  index. 

1412 Clerk  must  deliver  books,  papera,  etc.,  to 

1413 Successor  may  issue  execution,   etc. 

1414 Certified  copies,  papem.  etc.,  prima  facte  erldmea. 

1416 Sections  of  code  appllcnhle.  etc.;  contempt. 

1416 Fees;  when  plaintiff's  demand  less  than  fifty 
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ectlon.  Sabject  matter. 

ilT Fees;  demand  orer  fifty  doUaxa. 

118 Fees  ia  aummaiy  proceeding!. 

tl9 Fees  of  marsbals. 

120 GoflU. 

121 Costa  after  discontinuance  In  answer  of  tttle. 

422 Costs  In  action  on  bastardy  bonds,  etc. 

423 Costs  In  action  to  enforce  game  laws. 

424 Costs  In  action  by  working  woman. 

425 Costs  on  order  to  prosecute  marsbal's  bond. 

426 Supreme  court  rules  made  applicable. 

128 Duties  of  clerks. 

429 Clerks  to  account  ^or  and  pay  orer  fees. 

436 Stationery,  furniture,  etc.,  fumlsbed  by  corporatloa. 

437 Definitions. 

438 Appeals. 

439 Stenographer's  fees  for  minutes,  etc. 

440 Transcript  of  process,  etc. ;  efTect. 

700 Bond  to  be  executed  by  marsbals. 

701 Prosecution  of  such  bond. 

702 In  what  court  prosecuted. 

7a3 Judgments  against  marshals;  transcripts;  executions. 

704 Entry  of  Judgment  against,  to  be  noted  on  bond, 

705 Amount  collected  credited  on  bond. 

706 Suspension  by  common  pleas  for  misconduct. 

707 Clerk  of  court  to  report  cancelled  bonds,  etc. 

708 Appointment  walred  for  failure  to  file  bond. 

709........  Process  to  be  serred  by  marshal. 

.710 Fees  of. 

,711 ........  Certain  laws  to  sheriffs  made  applicable. 

^F   "THE  CODE  OP  CIVIL  PROCEDURE,"   THE   FOL 

LOWING: 

lection.  Subject  matter. 

tll6 Justice  sixth  district  Brooklyn,  to  be  attorney. 

1117 Justices*  Jurisdiction  in  Brooklyn  extended. 

(118 Justices*  salaries,  fees,  etc. 

ill9 Clerk;  bow  appointed;  salary,  bond,  etc. 

1120 Duties  of  clerk. 

1126 When  plaintiff  may  serve  complaint  with  ■unmoos,  ate. 

{127 Jury   trial;  when  and  how  demanded. 

(128 Setting  aside  default,  etc. 

(129 Costs  upon  recovery  of  one  hundred  doUan. 

1130 Costs  when  defendant  recovers  Judgment. 

131 Costs  In  action  by  working  woman. 

(132 Costs  upon  adjournment. 

1215 Jurlidlotion  ciril  action  New  York  dty  (oM>  exclOBlTelr* 

(216 Removal  of  certain  actions  to  city  court. 

(217 When  order  of  arrent  may  be  granted. 

(219 Requisites  of  certain  undertakings. 

d220 Docketing  Judgments;  execution,  etc. 

{221 Enforcement  of  certain  Judgments  of  woiklBf 

E22S 0o8ts  In  action  by  working  woman. 
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nrDXZ  TO  THS  HUKIOIP AL  OOU&T  AOT  01*  THB  OITY 

OF  NEW  YORK. 

[References  ere  to  sectioofl.] 


A1»aiidoniiient« 

jurisdiction  of  action  on  bond 1 

pleading 178 

costs    i i 339 

A1»econdlnflr  Debtors. 

order  of  arrest  against 66 

warrant  of  attachment  against T4 

Abeenteee. 

order  of  arrest  against   • 66 

warrant  of  attachment  against • 74 

Ackno^rledffineiit. 

justice  may  take • 10 

Acoonnte* 

order   for  exhibition   of 16S 

A«tlon. 

in  what  district  to  be  brought 2.> 

transfer  of  pendioqr  action  to  another  district 25 

begun  by  service  of  summons  or  voluntary  appearance 26 

deemed  commenced  when  summons  delivered  for  service. .......  30 

transfer  of  action  to  proper  district 26 

joinder  of  causes,  see  **  Plsading." 

in  replevin I?"* 

by  marshal  in  aid  of  attachment 81 

on  judgment  against  joint  debtors  not  served .' 268 

Adjonrament. 

when  trial  may  be  adjourned .., «.  10.^ 

application  for,  by  arrested  defendant • 67 

undertaking  on  adiournment  for  longer  than  eight  days 194 

imposition  of  conditions 196 

when  commission  to  take  testimony  granted.  .,*, 208 

of  examination  on  order  to  take  testimony  conditionally 222 

of  trial  after  return  of  jury 288 

costs  on 986 

Admlnfetratore. 

See  '*  Executors  and  Administratobs." 

AllldaTlt. 

justice  may  take .-•••..  10 

of  service  of  summons « «j«.....  86 

on  granting  order  of  arrest 57 

by  plaintiff  in  replevin    ..../ 96,  87 

by  agent,  etc.,  for  replevin  or  return , lOo 

A  vent. 

order  of  arrest  in  action  for  money  misapplied 50 

affidavit  by,  for  replevin  or  return •••••••••••.,  lOQ 
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Aarreed  Caae. 

See    '*  Submission  op  Controversy." 


of  ploaditigB,  when  allowed J  . 

when   demurrer   sustained - ^^ 

of  petition  or   answer  in  dispossess  proceedings 1 

costs  on   -- ••* 

Anv^rer. 

See  **  Plbaoinqs." 

Appeal. 

when  appeal   may  be  taken 2^ 

from  orders  on  motions 25^ 

in   dispossess   proceedings    ' 

where  plaintiflf  or  defendant  poor  person C 

to  what  court  appeal  may  be  taken Jit 

how  taken  in  second  department 9* 

payment  of  costs  to  clerk Sn 

time  to  appeal   SI 

service  of  notice  on  clerk SI 

service  of  notice  on  respondent Stl 

omission  to  serve  clerk  or  respondent ^ 

when  amendment  of  notice  allowed SIT 

undertaking  to  stay  execution TJ 

exception  to  sureties  on  undertaking ST 

iustification  of  sureties   S^ 

hour  proceedings  stayed SK 

return  by  clerk  to  appellate  court SC 

settlement  of  case  on  appeal 31^ 

when  justice  dead,  etc • Si 

procedure  when  adverse  party  has  died • 39 

when*  party  dies  pending  appeal r 

order  of  substitution S 

bearing 35 

on  what  papers  heard Sf 

judgment   on    SIO.  £« 

dismissal    ,.,. J5 

reversal  on  stipulation • 2$ 

restitution  on  reversal ;... 35 

setting  off  costs  and  recovery ][.  Jg 

clerk  of  appellate  court  to  return  papers,  etc [  3f 

to  whom  costs  awarded 9f 

amount  of  costs  on _    *"*'*  m 


action  may  be  begun  by S 

in  person  or  by   attorney # 

by  marshal   prohibited    '.*  *^ 

special   appearance   on   question    not   involving   merits Hi 

proof   of   plaintiff's  case   on   default ....!!..  14T 

Appellate  Teriii-.-Second   DepaTtBieii4. 

designation  of   justices   for 3r 

appointment   of   clerk,   deputy  clerk   and   attendants tXt 

salaries   of   clerks    and    attendants ..!.!.!  Hi 

Arre«t. 

turisdiction  to  issue  or  vac;»te  order  of 1 

in  what  cases  order  granted !!!1.*!]  9 

when  granted  In  action^  to  foreclose  lien  on  diattd '!!!'.!!  W 

not  granted  on  submission  of  controversy ....!ii*""  90 

affidavit  and  undertaking  on  granting  order I!!'!!!!*  S 

requisites  of  order , I!I!!!"!  9 

summons  to  be  returnable  immediately I!!!!*'  '*  S 

order   to   snecify   bail    , '.','/. f 

order  to  be  executed  by  marshal ,  -*.'.*.*."/.  sL  MS 

papers  to  be  delivered  to  arrested  person  ....•..••...  .'.*.*.*.* '  9 

proceedings  upon  arrest •••lil! 9 

detention  of  prisoner  until  court  is  in  senion. • 'II! 9 

proceedings  when  justice  is  a  witness ,,,  * m 
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Arrest  -^  Continued. 

plaintiff  to  be  notified  of  arrest • 61 

bail  or  deposit  before  return ,....  OS 

examination  of  bail  before  return. 63 

defendant  to  have  reasonable  opportunity  to  procure  bail 63 

Cyment  of  deposit  into  court 68 

il  or  deposit  after  return 64 

when  defendant  to  remain  in  custody 65 

when  defendant  entitled  to  jail  liberties 66 

detention  of  defendant  by  marshal 66 

adjournments  when  defendant  under  arrest 103 

undertaking  by  defendant  on  application  for  adjournment 67 

motion   to  discharge   from 68 

privilege  from    ; 60 

discharge  of  privileged  persona  from 69 

undertakings,  sureties,  etc 70 

Aaaavlt. 

actions  for,  excepted  from  jurisdiction 1 

A«alvnineiit. 

when  assignee  may  maintain  replevin 96 

right   to  counterclaim   demands   against   assignor 162 

Ajialvmed  Claim*. 

transfer  of  action  to  district  of  defendant's  residence 26 

AtteehBieiit. 

jurisdiction  to  issue  or  vacate  warrant '. 1 

when  warrant  to  be  granted   73 

not  granted  on  submission  of.  controversy 243 

requisites  of  affidavit  74 

affidavit  to  be  filed 91 

contents  of  warrant TT 

warrant  to  accompany  summons 7Ti 

undertaking  on  granting  warrant 7H 

warrant  to  be  executed  by  marshal 66,  302 

how  executed   77 

at  least  six  days  before  return  day 77 

on  what  property  warrant  may  be  levied 77 

method  of  levying  on  different  kin\ls  of  property 78 

certificate  of  defendant's  interest  in  property  to  be  furnished  in.  TO 

person  refusing  certificate  of  defendant's  interest  to  be  examined,  80 

marshal   to   collect   debts,    etc.»   attached 81 

action  by  marshal  in  aid  of   81 

restoration  of  property  when  attachment  discharged 82 

service  A  summons  and  warrant  on  defendant 83 

undertaking  by  defendant  to  regain  property 84 

claim  by  third  person   86 

bond  and  delivery  on  claim  by  third  person 86 

judgment  on  bond  on  claim  by  third  person 86 

action  by  defendant  on  third  party  bond   when   attachment  ya« 

cated    87 

return  by  marshal 88 

application  to  vacate  and  modify  warrant 80 

effect  of  vacating  warrant 90 

judgment  where  property  has  been  attached 91 

execution  on  judgment  where  property  has  been  attached 91 

undertaking,  sureties,  etc 92 

property  taken  under  cannot  be  replevied 95 

against    delinquent    witness    197 

execution  of  warrant '99 

fees  of  execution  of  warrant 199 

Attorney. 

defined    368 

p«»^ons  assuming  to  be,  without  authority g 

misbehavior  punishable  as  civil  contempt g 

marshal  not  to  act  as   . . ' 293 
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Attorney  —  Com  tinned. 

appearance    by 4 

when  to  be  assigned  for  poor  person ( 

to  prosecute  for  poor  person  without  compensation f 

entitled  to  costs  in  favor  of  poor  person i^ 

for  mi 


order  of  arrest  against,  in  action  for  money  misapplied Si 

Attorii«9r-Gen«ral. 

may  issue  summons  for  penalty Jl 

Bail.  I 

fictitious,  a  contempt ' 

order  of  arrest  to  specify & 

before  return  on  order  of  arrest C 

examination  of,  before  return  of  order  of  arrest. ^ 

defendant  arrested  to  hkve  reasonable  opportunity  to  procure.,  fi 

after  return  of  order  of  arrest ii 

Banlc  !f  otea. 

may  be  attached ^j 

Bknkrnptcy.  I 

costs  when  defendant  interposes  plea  of 3t| 

Raststrdy. 

jurisdiction  o|  action  on  bond I 

pleadings 1^' 

costs '. 3S 

Aattery. 

actions  for,  excepted  from  jurisdiction .••.••••.•... 


Bill  of  Partlealava. 

when  to  be  ordered .••• Vi 

Bills  and  ITotea. 

See,  also,  "  Negotiaslx  Ihst»umbht«.** 

joinder  of  parties  to t 

right  to  counterclaim  demands  against  transferor..... 8 

Board  of  Jniitlceii. 

See  "Justices." 

• 

Bond*. 

jurisdiction  of  action  on ••••••.•••••...••..•..  ^ 

on  surety  bonds ••».. | 

successive  actions  for  sepiu'ate  installments 

may  be  attached   • ^ 

fictitious  surety  a  contempt * 

of  marshal    ...-•.... 9! 

Breach  of  Promise.^ 

excepted  from  jurisdiction  • • •••••••••>• 1 

O. 
Calendar. 

power  to  make  rules  for  reserved  calendar. J 

Chattels. 

jurisdiction  of   action  to  foreclose  lien I 

actions  to  foreclose  lien  on,  see  "  Lien." 

City  of  Neir  Yorlc. 

jurisdiction  of  actions  against , 1 

of  action  for  penalty  under  charter !!...  1 

in  what  district  action  by  or  against  to  be  brought....]!*]],'].  2 

corporation  counsel  may  be  summoned,  etc ].]]]]]  !? 

order  of  arrest  in  action   for  fine  or  penalty  under   ordinances  ^ 
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Clerk. 

defined 860 

duties  of   282 

office  kours   282 

misbehavior  punishable  as  civil  contempt ••  8 

form  of  docket   284 

entries  on   aocket 285 

index  to  docket   286 

to  deliver  docket*  etc.,  to  successor 287 

successor  mav  issue  execution  on  unsatisfied  docket 288 

to  collect  and  account  for  fees 283 

amount  of  fees  payable  to •  • . .  347 

no  fees  in  action  by  employe  for  services,  except,  etc 44 

Cod«  of  Civil  Procedare. 

when  applicable 20 

provisions  not  applicable • 860 

Comm  iMilo  n* 

to  take  testimony,  see  "  Dbposition.** 

Complaint. 

See  *•  Plkadikgs." 

Compromise. 

offer  of  judgment  by  defendant ••• 148 

acceptance  of  offer  of  judgment ••••••...  148 

Committee  of  Person  and  Property. 

service  of  summons  on • • •....  81 

Conditional  Sale. 

fordosure  of  contract  of 139 

judgment;  order  of  arrest;  body  execution.  •• 140 

final  judgment   141 

Conditions* 

pleading  conditions  precedent. •....  160 

Confession. 

jurisdiction  to  render  judgment,  etc.,  by t 

Consent.  * 

jurisdiction  to  vacate,  amend,  etc.,  judgment  by .., 1 

Constmotlon. 

rule  of 862 

saving  clause    361 

when  act  to  take  effect 366 

Contempt. 

criminal  defined  .  .^ 4 

punishment  for  criminal ^ 5 

in  view  of  court  punished  summarily 6 

notice  of  accusation  when  not  in  view  of  court 6 

punishment  for,  does  not  bar  indictment 7 

when  punishable  civilly 8 

in  view  of  court,  punished  summarily 8-a 

in  other  causes,  action  to  show  cause ' 8-b 

return  of  order,  fine  or  imprisonment 8-c 

warrant   of   commitment 8-c,  8*e 

pajrment  of  fine  bar  to  action 8-d 

omission  to  perform  duty  in  power  of  offender 8-e 

discharge   from   imprisonment 8-f 

misconduct  when   punishable 8-g 

by   delinquent   witness 200 

failure  of  marshal  to  pay  money  collected 307 

Dontraet. 

jurisdiction  of  action  for  damages  for  breach 1 

joinder  of  causes  of^  action  on 146 

counterclaims  in   actions  on 151,  152 

attachment  in  action  for  breach 73 

Conversion. 

order  of  arrest  in  action  for 56 

attachment  in   action   for 73 

C/oroner. 

misbehavior  punishable  as  dvil  contempt 8 
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Corporation. 

defined  .  •    ••.•«•.•••••>•••■•••••••>•••«•■••«••••••« 

included  in  term   "  person  '* 

jurisdiction  of  actions  against. ...»• 

in  what  district  to  be  sued 

service  of  summons  on 

veritication  of  pleadings  b^ 

allegation  of  corporate  existence. •••. 

when  proof  of  corp'trate  existence  unnecessary • 

when   misnomer   waived   by 

stock  may  be  levied  on  under  attachment , 

order  of  arrest  against  officer  for  funds  misapplied.. ■ 

Co«ta. 

liability  of  guardian  ad  litem  for 

in  favor  of  person  suing  or  defending  as  poor  person 

on   order  to  prosecute  marshal's  bond. 

to    prevailing    party * 

when  neither  party  to  recover ! 

sums  allowed • ^ 

when  defendant  entitled  to  increased  costs * 

OP  demurrer 

on   amendment   of  pleading 

on  adjournment 

after  discontinuance  on  answer  of  title 

where  title  to  real  property  appears  from  plaintiflf's  shofnag.. 

in  action  on  bastardy,  etc.,  bonds 

in  action  by  working  woman  for  wages 

amount  of.  on  appeal ^ 

taxation  ox    

review  of  taxation 

duty  of  clerk  on  taxation 

affidavit    respecting   disbursements «« 

to  be  paid  to  clerk  on  appeal  •••.*•; 

excluded   in    determining   juriadiction 

in  action  by  state  or  city  tor  penalty •. I 

Connt^rclalm. 

See  "  Pleadings." 

when  to  be  pleaded •• C 

Conrt«. 

by  whom  Held • • * 

rotation  of  justices ^ 

where  held , •: 

sinking  fund  commiasioners  to  provide  place  f <.  r  holding 

when   to  be  held t 

each  district  to  have  seal 

access  to  courthouse ? 

city  authorities  to  furnish  supplies  and  pay  salaries,  etc ' 

Criminal   Conversatfon. 

actions  for,  excepted  from  jurisdiction ...•...•••.••...••••... 
Criminals. 

order  for  examination  of  person  under  sentence. .••• 

D. 
Damas^es. 

jurisdiction  of  action  for  breach  of  contract 

for  personal  injuries,  etc 

for  deceit  or   fraud 1 

pleading  matter  in  mitigation  of , 1^ 

ascertaming  on  default  of  defendant  in  replevin ? 

against  delinquent  witness 9 

Dee«1t. 

jurisdiction  of  action  for  damages...... 1 

Decision. 

requisitea  of.  in  replevin 9 

In  replevin  tor  part  of  several  chattela •••••., 0 
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jurisdiction  to  open  j 

dismissal  of  action  for !.!!!!!!!!!!!  2i8 

proof  of  plaintiff's  case  on , !!!'.!!  147 

power  of  court  to  open , ,,...!!!  253 

conditions  on  opening , , ][[\  256 

when  defendant  allowed  to  defend  after  substituted  service  of 

summons   35 

costs  on  dismissal  for  default  of  both  parties '//,[  331 

attorney    ,,,, , , ^  ggO 

c'«rk /.v.*;.'  360 

corporation   ; 360 

district !..!!!.'!!!!  360 

marshal 300 

oath    300 

person    3^0 

signature 300 

subscription 900 

lepoaltlons. 

justices  may  take  10 

when  to  be  rsad  in  evidence 2SB 

effect    of    226 

recovery  of  expense  of  taking 330 

I.  On  commission  to  tar  txstikont* 

when  commission  may  issue • 206 

commission  on  consent 206 

on  oral  questions  * 206 

how  commission   granted 207 

adjournment  where  commission^  granted 206 

execution  and  return  of  commission 200 

certificate   of   execution    * 210 

certificate  a  sufficient  return 211 

suppression  of   • 212 

may  be  read  in  evidence ....••. 213 

objections  to  testimouy  ....^. 213 

power  of   commissioner 214 

receipt  of  deposition  by  derk .« •...  215 

to  be  filed  on   return   215 

inspection  of,  by  parties ••  216 

11.   To    TAKE    TESTIMONY    CONDITIONALLY. 

when   ordered    ••...•••.•  216 

affidavit  on  application   .••••• 217 

order  by  consent •••• 218 

order  for  examination    ..•..•..•••••••••. 219 

witness*   fees  to  be  paid • • 220 

compelling  attendance  of  witness   • 220 

adjournment   of   examination    •...•• •• 222 

service  of  order •••• • 221 

III.  Of  pkisoneks. 

order  for  examination .••.••.« ....•  223 

rules  for  examination ^' • 224 

manner  of  taking  and  returning  deposition   ••.•••• 224 

refusal  of  person  examined  to  answer  ••••  234 

UlaeoBtlnuaiioe. 

voluntary  by  plaintiff ••••••••••••••••••••  Ml 

"^smlaaal.    . 

wlien   nonsuit    authorized    248 

on   merits •••■..••.•••; 2f ? 

power  of  court  to  open  default  after  dismissal 263 
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DI«po««es«  Pro«eediJiflrB* 

jurisdiction  of   ••••.•••••.••  3 

to  make  final  order  upon  confeation  or  ocmaent  «...••.•..  ! 

who  may  serve  precept ....•._•..•.  91 

amendment  of  petition  or  answer 1 

may  be  tried  with  or  without  jury I 

directing  or  setting  aside  verdict ! 

motion  for  new  trial 1 

appeal 1 

final  order  awarding  costs  may  b»  docketed JOt 

fees  in • ••• ...•• JH 

District. 

defined 99f 

ill  what  district  action  may  be  brought ,  .  2.'' 

transfer  of  pending  action  to  another  district 25 

District   Court*. 

jurisdiction  transferred  to  municipal  oourts 1 


Docket. 

what  to  contain S84 

entries   on,   where  defendant   liable  to  arrest 25! 

how   entries   made    • 2S 

entries,  or  transcript,  admissible  as  eridenoe 2^5 

index    • 2N 

to  be  delivered  to  Kucoessor  of  derk 2S7 

Docvmenta. 

order  for  exhibition  of  .....«•. 14S 

B. 
Kittbenslement. 

order  of  arrest  in  action  lor *• ••.••••.....  56 

Employees. 

costs  in  action  by  working  woman  for  wages 3C& 

no   fees  to  be  exacted  in  action   for  wages SIR 

execution  under  judgment  for  wages 7ti 

Kqnlty, 

no  equity  jurisdiction   .•..•••.... 3 


Kacsipe. 

jurisdiction  of  action  for  damages  for. 


Bvidenoe. 

See,  also,  "  Witness." 

commission  to  take  testimony,  see   "  Dkposition."* 

objections  to  testimony  taken  on  commission .....•.••••••.....  21Z 

order  for  exhibition  of  writing  or  account MS 

when  proof  of  coroorate  existence  unnecessary. • ]7€ 

failure  of  oroof  distinguished  from  variance.  .^ 173 

tramvcript  of  proceedings,  etc.,  presumptive  evidence 15 

entric!*  or  transcript  of  docket   admissible SSP 

certified  copies  of  papers  admissible   — ^ - 29 

marsh gl's  return  on  execution  in  replevin  premunptxve  ertdence 

against  sureties  .••••••.•••...•••....  127 

Bxecntlon. 

I.  Gexkrally. 

how  issued   • 989 

when  transcript  filed  with  county  clerk MD 

successor  of  clerk  may  issue,  on  unsatisfied  docket 2SS 

on  final  order  in  dispossess  nroceedings  awarding  costs.^ SHI 

on  judgment  ap'ainst  marshal    • ST 

requisites    of    271 

renewal  of   273 
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mtlnn -■  Continiied. 
I.  Gbnibally  —  Continued. 

no  exemption  under  judgment  for  wages •.••••••••••••  S74 

dhattel  seized  under    cannot  be  replevied... «.... 98 

on  judgment  where  property  has  been  attached 9% 

a«ain«t  joint  debtors  when  all  not  summoned. .......  264,  205,  206 

jurisdiction  to  grant  or  vacate  stay X 

stay  of,  not  to  exceed  five  dasrs 1 

sale  of  property  limited I . . . .  275 

liability  of  marshal  for  failure  to  levy  or  return 276 

satisfaction  of  judgment 277 

return  of    277 

II.  Ik  beplevik.                                                    -    .        ,  lie 

requisites  of,  on  judgment  for  delivery  of  chattel "j 

for  damages  awarded  by  judgment J Jj 

form  and  contents 124 

marshal's  power  to  take  chattel    ^. J*g 

marshal's  return  presumptive  evidence  against  sureties 127 

III.  Against  PERSON.  ^_^ 

arrest  under  . .  ^ •  • £ij 

limited   ^ 

indorsement  on  summons 2 

when  different  causes  of  action  joined ™ 

in  action  to  foreclose  Hen  on  chattel 1*J 

not  to  issue  on  submission  of  controversy ..••••... 243 

under  judgment  for  wages • 274 

VSxe«vtor«  and   Admlnfatrators. 

jurisdiction   of   actions   against    ^ 

counterclaim  in  actions  against JgJ 

counterclaims  in  actions  by   ••.... *sn 

may  sue  without  joining  benefidary. - .••••••••...♦.•  4^ 

ESxemptlon.  mv^ 

none,  from  execution  on  jvdgmeot  for  wafM ••• ^i« 


F. 

actions  for,  excepted  from  jurisoction • * 

Fees.  mjA 

art  property  of  city   ^Z 

clerk  to  collect  and  account  for.. go 

amount  payable  to  clerk JJi 

not  to  be  exacted  in  employee's  action w 

in  summarv  proceedings    .••:;•  "^ SS 

on  docket  of  judgment  in  county  clerk's  office 350 

on  execution  of  warrant  of  attachment  against  delinquent  wit- 
ness      J^ 

of   jurors    • ^ 

marshals'    Jjj 

stenographers*    •.•••  ^X 

of  witnesses • • 352 

mileage  of  witnesses 352 

in  action  by  state  or  city  for  penalty ap 

Fidelity  Company. 

may  be  surety  in  replevin 106 

Flsea. 

jurisdiction  of  action  for ..•..  1 

in  what  district  action  to  be  brought 25 

order  of  arrest  in  action  for ••..  56 

affidavit  and  undertaking  not  required  on  order  of  arret! 07 

Fire  Department. 

ill  what  district  action  for  penalties  to  be  brottght .•••  25 
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Pored  o«iire. 

of  lien  upon  chattel,  see  "  Lxsm.** 

PorelRu  Corpormtlons. 

See,  also,  "  CoaroBATions." 

jurisdiction   of   actions   against    • 1 

verification  of  pleadings  for • ••.•••• Ml 

attachment  in  action  against  74 

Porfeltnre. 

indorsement  upon  summons  in  acfion  for > 

Fra-ad. 

jurisdiction  of  action  for  damages 1 

jurisdiction  to  grant  new  trial  for 1 

new  trial  on  ground  of •• 9 

order  of  arrest  on  ground  of 5f 

attachment   on   ground   of 73^  74 

Fraudulent  ConxeFmnce. 

order  of  arrest  on  ground  of • SI 

O. 
Gnardlaa. 

•  service  of  summons  for  infant  on   ••••.•.• £ 

Gnardlan   std   Litem. 

appointment  of ••••.•••..      -O 

when  liable  for  costs  ....• •....     H 


MM.* 


Health  Deiutrtmeiit. 

in  what  district  for  penalty  to  be  brought S 

Hiring. 

foreclosure  of  contract  for  luring  of  penoaal  property-. .......    U& 

■ 

Hn«band  and   "Wife. 

actions   for  loss  of  society,  excepted   from  5tn^*<I'^on ^ 

luisband  not  necessary  party  in  action  by  or  against  wife C 

pleading  in  action  on  abandonment  bond. 1T^ 

costs  . . . 


Ineompeteat  Pervoas. 

service  of  summons  on    •• •••••.......•     S 

Indlotmeat. 

punishment  for  criminal  contempt  does  not  bar 7 

InfantH. 

service  of  summons  on • S 

appointment  of  guardian  ad  litem 41 

may  petition  for  leave  to  rrosecutc  as  poor  person 4» 

laapection. 

order  for  exhibition  of  writing  or  account ]|C 

Interest. 

excluded  in  determining  jurisdiction 1 

Interpleader. 

when  allowed  bjr  order IS* 

by  third  party  m  action  for  replevin llSi 

J. 
Joinder. 

of  causes  of  action,  see  "  Pleadikc." 
of  parties,  see  "  pAaxiES." 

1526 


INDEX  TO  MUNICIPAL  COURT  ACT. 

Joint  Debtor*. 

when  to  be  regarded  as  one  party ••••...•.•••••••  48 

failure  to  join  persons  jointly  liable 43 

judgment  when  all  not  served    264 

docketing 267 

execution    266,  266 

action  on  judgment  against  defendants  not  served 266 


jurisdiction  to   render  by  confession 1 

to    render    upon    consent 1 

to  vacate  or  modify 1 

of   action   on 1 

by  default 147 

oner  of,  by  defendant  148 

when   counterclaim  equals  demand 153 

when  demand  and  counterclaim  not  equal 153 

affirmative  relief  on  counterclaim 154 

finaU  for  plaintiff  in  action  to  foreclose  lien  on  chattel 141 

in  reolevin   123 

in  replevin  for  part  of  several  chattels 121 

requisites  of «  in  replevin 120 

where  property  has  been  attached 91 

when  nonsuit  authorized 248 

of  dismissal  on  merits 249 

when   sum  exceeds  jurisdiction 260 

when  court  may  direct  verdict   • 252 

where  defendant  liable  to  arrest 261 

decision  to  be  rendered  within  fourteen  days 230 

court  may  vacate  judgment  bv  default 253 

motion  to  vacate  or  amend  judgment 264 

conditions   on    vacating 266 

how  pleaded 168 

docketing  in  office  of  county  clerk  • .  261 

lien  on  real  property  after  docketing 266 

docketing  transcript  in  another  county 269 

against  joint  debtors  when  all  not  served •.,.  264 

how  docketed  against  joint  debtors  when  all  not  served 267 

when  satisfaction  presumed   262 

satisfaction  of,   on  return  of  execution 277 

when  nonpayment  punishable  as  c<mtempt 8 

against  marshal ;  docketing  transcript 270 

filing  of  transcript  of,  against  marshal .....•••  297 

action  on,  against  joint  debtors  not  served   268 

warrant  of  attachment  in  action  on 73 

Jnrliidictloii. 

generally ••.. 1 

of  district  courts  transferred  to  municipal  conrta 1 

of  justices  of  peace  transferred  to  mnnicipal  courts. 1 

in  what  district  action  to  be  brought  26 

transfer  of  action  to  proper  district 26 

how  aflfectcd  by  vacating  warrant  of  attachment ^90 

of  action  to  recover  chattel •  •  •  • 96 

counterclaim  for  amount  exceeding 167 

demurrer  to  complaint  for  lack  of   • 168 

answer  of  title  to  real  property ^ 179-183 

title  to   real   property  appearing  on   plaintiff's  showing 184 

nonsuit  for  lack  of ."  "  *. •  • .  •  3^ 

party  may  remit  amount  exceeding  jurisdiction • 250 

of  action  on  marshal's  bond 296 

Jvrr  in  A  Jnrors. 

demand  for  trial  by.  in  disoossess  proceedings ••••.  1 

trial   fee   in   action  by  employee   for   services 44 

misconduct  of  jurors  punishable  as  civil  conteffl|»t. •..•••.•••••  8 
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Jury  anil  Jarom  —  Continued. 

delinquent  jurors  punishable  for  civil  contempt. ..--._. f 

drawing   the    jury < ..  .......  2ol 

trial   jurors  in   Brooklyn ^l-a 

list  of  jurors  to  be  furniahed  to  clerk ..*•.•..•....•  233 

quahhcation  ot  jurors ••••.••.....  233 

exemption  from  service  in  otlier  courts ••...._.....  ...  23? 

fine  against  delinquent  juror 233 

when  jury  of  twelve  may  be  demanded &* 

how  jurors  summoned 

proof  of  service  of  summons ...*...... 

summoning  of  tailsmen 

ballots  of  jurors  summoned  but  not  drawn 237 

requisites  of  verdict &^ 

fees  of  jurors 3B1 

Jiastlces. 

mav    administer   oaths,   etc • 10 

to  hold  court  in  district  for  which  elected 13 

rotation  of  justices   .....^ 13 

death  or  removal  not  to  im|>air  proceedings IS 

successor  in  office  may  continue  proceedings 16 

to  have  access  to,  and  possession  of  courthouse If 

hoard  of.   how   constituted    11 

election  of  president • •••••••.. II 

meeting^ '  and  minutes  thereof 11 

designation  of  secretary  and  attendant. 11 

may  establish  public  rules  relative  to  meetings,  etc 11 

nuy  make  rules  of  procedure  and  practice 13 

concurrence  of  majority  required  for  resolution 14 


Jnstleen  •#  the  Peaee. 

jurisdiction  transferred  to  municipal  oourti 

Libel. 

actions  for,  excepted  from  Jurisdictloii  •*.. 


lilen. 

jurisdiction  of  action  to  enforce  mechanic's  lien 1 

of  judgment  on  real  property  after  docketing. 263 

foreclosure  of  chattel  lien,  jurisdiction  of  action • 1 

when  action  may  be  maintained 137 

warrant  to  seise  chattel 188 

action  on  conditional  sale  agreement 139 

action  on  contract  for  hiring  of  personal  property 139 

issuance  of  execution  against  person 140 

allegation  that  property  dfisposed  of  or  concealed 140 

when  order  of  arrest  granted 140 

indorsement   of  summons 140 

linal  judgment  for  plaintiff 141 

right  to  foreclose  without  action  not  affected 142 

mode  of  enforcing  lien  specially  prescribed  by  law  net 

affected    •....• 142 

liimltntlon  of  Actions. 

by  claimant  in  replevin  against  marshal • 114 


fiVnatie. 

service  of  summons  on 


Mnllcloiie  Proee«ntlon. 

actions  for,  excepted  from  jurisdiction 

Married  'Wonaen. 

.    See,  also,  "  Husband  and  Wife." 
may  prosecute  or  defend  as  if  single  . 
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defined    « 

not  to  act  as  attorney 299 

liability  for  neglect  to  levy  or  return  execution.. 276 

misbehavior  punishable  as  civil  contempt 8 

may  serve  summons 96 

process  to  be  served  by  marshal  302 

to  serve  order  of  arrest,  etc 66 

to  collect  debts,  etc.,  attached 61 

may  serve  process  within  city  limits   903 

laws  relating  to  taking  and  restitution  of  property  by  sheriffs 

applicable  304 

to  keep  entry-book 8^ 

to  indorse  process 305 

removal  and  suspension 806 

hearing  before  secretary  to  mayor •  806 

fees  o1 354 

costs  on  order  to  prosecute  bond 3^ 

bond  to  be  executed  by ^^ 

form  and  sufficiency  of  bond 294 

Jurisdiction  of  actions  on  bond ^^1 

prosecution  of  bond    ^6 

in  what  court  bond  may  be  prosecuted «^ 

rendition  of  judgment  against ^ *^^ 

docketing  of  transcript  of  iudgment  against 2T0 

judgments  against;  transcript;  execution   ^J 

entry  of  judgment  to  be  indorsed  on  bond • ^6 

amount  collected  on  judmnent  to  be  credited  on  bond g9 

city  clerk  to  report  canceled  bonds  to  mayor 800 

renewal   of"  bond    • jOT 

appointment  waived  by.  failure  to  file  bond 301 

payment  of'  money  collected  by 907 

contempt  for  failure  to  pay  money  collected <. 307 

imter  and  Scrxant. 

free  summons  in  action  for  services 44 

execution  under  judgment  for  wages 274 

costs  in  action  by  working  woman  for  wages 340 

no  fees  to  be  exacted  in  action  for  wages 348 


removal  and  suspension  of  marshal 306 

Meehanlca'  Liens. 

jurisdiction  of  action  to  enforce 1 

Hlanomer« 

when  waived  by  corporation 177 

Money. 

may  be  attached 77 

If. 
Name. 

when  misnomer  waived  by  corporation 177 

Ifeirllffeaee. 

as  ground  of  attachment 73 

pleading  matter  in  mitigation  of  damages. 174 

Negotiable  Iniitrnments. 

joinder   of   parties   to 42 

may  be  attached 77 

right  to  counterclaim  demands  against  transferor 162 

Ne'vr  Trial. 

jurisdiction  to  grant 1 

motion  for,  in  dispossess  proceedings 1 

motion  to  set  aside  verdict,  etc 254 

for  fraud  or  newly-discovered  evidence 255 

court  may  impose  conditions 256 

158» 
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New  York  City. 

jurisdiction   of   actioos   against I 

jurisdiction  of  action  for  penalty  given  by  charter •.•.«  2 

in  what  district  action  by  or  against  to  be  brought 35 

corporation  counsel  nay  be  summoned,  etc 9 

order  of  arrest  in  action  for  fine  or  penalty  under  ordinancea. .  9C 

A  onrealdenta. 

in  what  district  action  to  be  brought S 

persons  having  regular  place  of  business  not  nonresidents 25 

order  of  arrest  in  action  against 96 

attachment  in  action   against 74 

verification  of  pleadings  for ••«. It* 

Jf  on  suit. 

when  authorised M6 

O. 

defined     ^T 

justices    may    administer !«' 

commissioner  to  take  testimony  may  administer 214 

OlBcers. 

order  of  arrest  in  action  for  funds  misapplied 56 

increased  costs  in  action  against 


Ovder. 

jurisdiction  to  vacate  or  modify 1 

^rdlnasLoes. 

order  of  arrest  in  action  for  fine  or  penalty  under...... .....      61 

P. 

f"nrtles. 

appearance  of 40 

real  party  in  interest  to  sue 42 

who  may  be  ioined  as   42 

when  joint  debtors  to  be  regarded  as  one  party 43 

failure  to  join  persons  jointly  liable    43 

substitution  of  indemnitors  in  replevin  in  place  of  marshal 115 

demurrer  to  complaint  for  lack  of  capacity  to  sue 158 

for  defect   of  parties    158 

demurrer  for  misjoinder  of  parties  olaintiff tSfi 

order  of  substitution   pending  appeal    

substitution  on  death  of  adverse  party  before  appeal 


Parasent. 

presumption  of  satisfaction  of  judgment 1.  983 

Payment  Into  Court. 

by  marshal  of  moneys  collected 907 

Penalty. 

jurisdiction  of  action  for ,.  i 

in  what  district  action  to  be  brought S 

attorney-general  and  corporation  counsel  may  issue  summons...  29 

fees  and  costs  in  action  by  state  or  city 29 

indorsement  on  summons  in  action  for 3S 

order  of  arrest  in  action  for 56 

affidavit   and   undertaking  not  required   on   order    of   arrest   in 

action    for 57 

joinder  of  causes  of  action  for 146 

against  delinquent  witness 30O 

Person. 

defined 

Personal  Injuries. 

jurisdiction   of   actions   for 1 

joinder  of  causes  of  action  for • 146 

pleading  matter  in  mitigation  of  damages..... 174 
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'■OMal  Property. 

jurisdiction  of  actions  for  injuries  to 1 

attachment  in  actions  for  injuries  to ..•.••.• 78 

joinder  of  causes  of  action  for  injuries  to • 146 

pleading  matter  in  mitigation  of  damages ••......  174 
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I.  In  Gsnekal. 

mav  be  oral  or  written   ^ 145 

include  complaint,  answer  and  demurrer  145 

Ziehen  pleadings  may  be  oral    • 145 

when  issue  to  be  joined 145 

extension  of  time  on  special  appearance 145 

requisites  of  verified  pleadings   163 

how  verification  to  be  made 164 

by  whom  verification  may  be  made 164 

how  private  statute  pleaded    167 

how  judgment  pleaded 168 

how  conditions  precedent  pleaded 169 

allegations  to  be   liberally  construed   17C 

immaterial  variance  to  be  disregarded 171 

when  variance  deemed  material 172 

what  deemed  a  failure  of  proof 173 

allegation  of  incorporation^ •....  175 

when  proof  of  corporate  existen<;e  unnecessary 176 

when  misnomer  waived  by  corporation   ', ., 177 

in  actions  on  bastardy  bonds l^g 

in  actions  on  abandonment  bonds • 178 

interpleader  by  order Iij7 

II.   COMPUaNT. 

what  complaint  must  contain 149 

joinder  of  causes  of  action  . .  # 146 

allegation  in  replevin  that  chattel  injured  by  defendant 119 

S rounds  of  demurrer  to  complaint  .  .^ 158 

emurrer  to  specify  grounds  of  objection 159 

demurrer  to  separate  causes  of  action 160 

ni.  AKSWsa. 

when  written  answer  required 146 

.      wbeii  answer  to  be  verified 145 

what  answer  must  contain 150 

answer  to  separate  causes  of  action  | , . .  160 

effect  of  denial  of  knowledge  or  information 163 

partial  defenses [\\[  I74 

demurrer  to  ipwrtial  defense   ,.!!!!.'!!  174 

matter  in  mitigation  of  damages   !!!'.!!  174 

defendant  in  replevin  may  set  up  title  in  third  person ..'..'  lie 

answer  in  replevin  may  demand  judgment  for  return  of  chattel   '  117 

demurrer  to  answer    ']  2Q2 

rV.   COUNTERCU^IK. 

when  counterclaim  may  be  pleaded , 151 

rules  respecting  allowance  of  counterclaims 152 

judgment  when  counterclaim  equals  demand  153 

judgment  when  demand  and  counterclaim  not  equal 153 

affirmative  relief  on  counterclaim   , I54 

when  defendant  sued  in  representative  capacity '/.'/,  155 

in  actions  by  executors  or  administrators '/,[  15^ 

where  amount  exceeds  jurisdiction  of  court !!!!!!  157 

reply  to  counterclaim  not  necessary ....!!!!!'"  161 

demurrer  to  counterclaim    !!!!!!!  161 

V.  Aksndmsnt. 

when  to  be  allowed j0q 

of  petition  or  answer  in  dispossess  proceedings  1 

when    demurrer    sustained     ]  I45 

ktve  to  plead  over  when  demurrer  disallowed ..!!!  145 
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FleaillBr  —  Continued.  * 

VI.  Answbk  op  titlb  to  ksal  ptomrr. 

requisites  of  : 

undertaking  by  defendant  on  answer  of  title  to  real  property. . .  JS 

new  action  to  be  brought  in  supreme  court Ifl 

discontinuance  of  old  action IS 

penalty  for  failure  of  defendant  to  deliver  undertaking ^ 

same  cause  of  action  and  defense  in  new  action IS 

to  one  of  several  defenses  ..^ ISi 

title  to  real  property  appearing  from  plaintiff's   showing. .....  1£| 

Poor  Persons. 

who  may  petition  for  leave  to  prosecute  as ^ 

contents   of   petition ^ 

certificate  of  clerk  to  petitioner's  cause  of  action 4€ 

petition  and  order  to  he  filed -CT 

when  counsel  to  be  assigned fi 

attorney  to  act  without  compensation   ^Ti 

annulling  leave  to  sue  as 4§ 

when  defendant  may  defend  as ^ 

order  permitting  defendant  to  defend  as 5^ 

annulling  leave  to  defend  as 51 

appeal  where  plaintiff  or  defendant  poor  person 52 

costs  in    favor  of  petitioner S2 

Proeeedlnvs. 

jurisdiction  to  grant  or  vacate  stay  of 1 

stay  of,  not  to  exceed  five  dagra 1 

Process. 

where  service  may  be  made  .....•.••.• •••••••.••.•••  9 

to  be  served  by  marshal^  .......••. •••••••....•..  SOS 

may  be  served  within  city  limits •.••••••.....  39 

Promissory  Notes. 

'    may  be  attached    ..«•■•• • »•••••••••••••..      77 

Proof. 

failure  of  proof  distinguished  from  variance  •,. ••••••••••    lH 

R. 
Real  Property. 

See,  also,  "  Dispossess  Pkocbboukss." 

jurisdiction  of  summary  proceeding  to  recover. ••• ••••  1 

Answer  of  title. 

title  to,  excepted   from  jurisdiction 2 

requisites  of  answer 179 

undertaking   by   def aadatit ,  180 

liability  of  surety  on  defendant's  undertaking S 

new  action  to  be  brought  in  supreme  court IS 

discontinuance  of  old  action US 

penalty  for  failure  of  defendant  to  deliver  undertaking S3 

title    to,    aopearing    from    plaintiff's    showing 164 

same  cause  of  action  and  defense  in  new  action IfK 

to   one   of    several    defenses ig^ 

costs  on  plea  when  undertaking  given 30 

costs   on    discontinuance    after    answer* 337 

costs  where  question  of  title  appears  from  plaintilPs  lowing. . .  S9B 

Records. 

transcript  of  proceedings,  etc.,  presumptive  evidence  of  fact...      15 

Removml. 

transfer  of  action  to  proper  district % 
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1. 

juriadictioo  of  action 1 

jurisdiction  to  issue  or  vacate  reauisition 1 

requisition  to  be  executed  by  marshal 65,  802 

when  action  to  recover  chattel  may  be  brought ^ 

when  action  cannot  be  brought 95 

affidavit  and  undertaking  by  plaintiff 96 

requisites  of  plaintiff's  affidavit  97 

amdiavit  where  several  chattels  are  to  be  replevied 98 

requisites  of  plaintiff's  undertaking  for 99 

when  a^ent,  etc.,  may  make  affidavit  for  replevin  or  return 100 

requisition  to  replevin '. 101 

how  requisition  executed   102 

service  of  papers  on  defendant   ; 102 

execution  of  requisition  when  property  concealed,  etc   103 

marshal  to   retain  possession    104 

delivery  of  property  by  marshal   104 

return  to  requisition   105 

notice  of  exception  to  plaintiff's  sureties 100 

justification  ox  plaintiff's  sureties 106 

notice  that  defendant  requires  return  of  chattel 107 

proceedings  on  notice  to  return  chattel 107 

affidavit  and  undertaking  by  defendant  for  return 107 

qualifications  of  sureties 108 

justification  of  sureties 109 

allowance  of  undertaking 110 

when  marshal  to  deliver  chattd  to  plaintiff Ill 

to  defendant Ill 

penalty  for  wrong  delivery  by  marshal 112 

claim  of  title  by  third  person 113 

affidavit  of  third  person  making  claim 1*18 

indemnity  by  plaintiff  to  marshal  against  claim 113 

deliverer  of  cnattel  to  claimant  for  failure  of  plaintiff  to  in* 

deranify    ' 113 

action  by  claimant  against  marshal 114 

*ndemnity  to  marshal  against  action  by  claimant 115 

substitution  of  sureties  as  defendants  in  action  by  claimants...  115 

third  party  may  interplead  and  defend 115a 

answer  of  title  in  third  person 116 

answer  may  demand  judgment  for  return  of  chattel 11? 

requisites  of  execution  on  judgment  for  delivery  of  chattel IIS 

execution  for  damages  awarded  by  judgment  of  replevin 118 

damages  for  injuries  to  chattel  by  defendant 119 

allegation  of  injuries  to  chattel  by  defendant 119 

reauisites  of  judgment,  verdict,  or  decision 120 

judgment,  etc.,  for  part  of  several  chattels 121 

ascertaining  damages  on  default  of  defendant 122 

final  judgment 123 

form  and  contents  of  execution . . . : 124 

marshal's  power  to  take  chattel  under  execution 125 

when  plaintiff  may  sue  on  defendant's  undertaking 126 

when  defendant  may  sue  on  plaintiff's  undertaking 126 

marshal's  return  to  execution  presumptive  evidence  against  sure> 

ties   127 

injury  to,  or  destruction  of  chattel  as  defense  in  action  against 

sureties    128 

effect  of  failure  to  replevy  on  jurisdiction  of  action 130 

J^roceedinffs  where  defendant  not  personally  served 129 

oindcr  of  causes  of  action 181,  145 

Beporta. 

publication  of  false,  a  contempt 4 

BcserTed   Cmlemdmr. 

power  to  make  rules  for 19 
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Reatitiitloii. 

when  defendant  allowed  to  defend  after  autittituted    •ervloe  of 

summonB .  .-..•...., 

on  reversal  on  appeal ..••-...... 

Rules. 

board  of  justices  may  make ......,..•  11,     22 

when  supreme  court  rules  applicable 2& 

Sale. 

foreclosure  of  contract  of  conditional  sale •••• 19 

Sanitary  Code. 

in  what  district  action  for  penalty  to  be  brought. ...•...«,.....      S 

Seals. 

each  district  court  to  have ....•• •••••••••••••..••      B 

Sednetlen. 

actions  for,  excepted  from  jurisdiction 1 

Service. 

how  summons  served  , , •,...  31 

substituted  service  of  summons *.V.  .*.  82-3^ 

who  may  serve  summons .'.'.', . .  38 

proof  of  service  of  summons i I!!J.'.  3fi 

in  action  f or'penalty  or  forfeiture .....!!,!  3J» 

when  execution  against  person  may  issue i...  8? 

of  summons  when  property  attached '..\,  SS 

of  subpcena '.',\\  157 

of  notice  of  appeal  on  respondent \\\\  Z^ 

Several  lilablllty. 

joinder  or  persons  severally  liable  on  initmineat.  •••.  .........      -12 


Signature. 

defined 


Slander. 

actions  for,  excepted  from  jurisdiction ••-••-.......  1 

Special  ProceedlnflT. 

may  be  continued  until  completed ,. jS 

may  be  continued  before  another  justice •••••rjrjJJJ  15 

State. 

attorney-general  may  issue  summons  in  action  for  penalty......  9 

fees  and  costs  in  actions  for  penalties 9 

Statute.  ^ 

how  private  statute  pieaded 157 

Stay. 

jurisdiction  to  grant  or  vacate  stay  of  execution I 

not  to  exceed  five  days 1 

Stenographer. 

fees    of • 353 

Stock.  ^ 

may  be  attached 77 

Submission  of  Controversy. 

upon  facts  submitted 2(1 

papers  to  be  filed    3€ 

provisional  remedies  not  to  be  granted 243 

trial  and  rendition  of  judgment 245 

dismissal  for  insufficiency  of  statement  of  fact 3I3 

Subpoena. 

issuance  of    ](K 

service  of flP 

commissioner  to  take  testimony  may  issue 214 
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S  «i1>«criptlon« 

defined • •• 80R 

Sec  ••  Parties." 


immftrT  Proeeedlnffs  to  DlsposMeMk 

See  "  Dispossess  Pkocssdikgs." 


where  service  may  be  made ...•• •••  ^ 

action  begun  by  service  of .^. . . .  26 

action  deemed  commenced  when  summons  delivef ed  for  service . .  30 

requisites  of  27 

form  of  28 

corporation  counsel  may  issue,  etc 2i) 

when  alias  summons  to  be  issued 30 

method  of  service 31 

order  for  substituted  service  when  defendant  not  found 32 

how  substituted  service  to  be  made 33 

substituted  service,  papers  to  be  filed 34 

proof  of  service   *. 34 

when  defendant  allowed  to  defend 35 

who  may  serve   36 

to  be  served  by  marshal 302 

proof  of  service   '. 36 

return  day 37 

indorsement  upon,  in  action  for  penalty  or  forfeiture 38 

proof  of  service  in  action  for  penalty  or  forfeiture 38 

indorsement  upon,  when  execution  against  person  may  issue....  39 

proof  of  service  when  execution  against  person  may  issue 39 

free  summons  in  action  by  employee  for  services 44 

returnable  immediately  when  order  of  arrest  issued f>8 

to  be  served  on  arrested  person 59 

warrant  of  attachment  to  accompany   75     ^ 

service  of,  when  property  attached .- 8.^ 

service  on  defendant  in  replevin 102 

indorsement  of.  in  action  to  foreclose  lien  on  /chattel 140 

B«rety  Compmnles. 

may  be  surety  in  replevin ^ . , 108 

T. 
Tax. 

chattel  taken  for  cannot  be  replevied i 96 

Title. 

of    act 366 

Questions  of  title  to  realty  excluded  from  jurisdiction 2 

Trials.  ^ 

may  be  continued  until  completed Jl^ 

return  day    -Jj^ 

proof  of  plaintiffs  case  upon  default. , i-*  * 

tii-le  to  real  property  appearing?  from  pjaintiff*'*   showing i'^4 

when  adjournment  may  be  granted 1^3 

undertaking  on  adjournment  for  more  than  eight  days 194 

conditions  may  be  imposed  on  adjournment 19r> 

when  court  to  try  issues  of  fact 2.^0 

judgment  to  be  rendered  within  fourteen  days 230 

issues  of  law  to  be  tried  by  court 230 

demand  for  jury  trial 231 

when  jury  of  twelve  may  be  demanded- .'....' 234 

by  jury,  by  direction  of  court 23? 

jury  fees 231 

in  action  by  employee  for  services.. 44 

drawing  the  jury 231 

list  of  jurors  to  be  furnished  to  clerk 2.33 

adjournments  after  return  of  jury • 228 
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Trials  —Continued. 

requisites  of  verdict  .•••.••••••••••••••••••••••••••••••«••.•  331 

mode  of  conducting •• • .••••••....••.  39S 

motion  to  set  aside  verdict,  etc. ...•• • •••..  254 


may  sue  without  joininijf  beneficiary. •... •••••••.,..•.  C 

joinder  of  causes  of  action  against ••..••••.••..  lH 

right  to  counterclaim  demands  in  action  against. .•••••••......  IS 

order  of  arrest  in  action  for  funds  misapplied. ■••••••  ••••••••  il 

U. 
Uadertaktnprs. 

jurisdiction  of  actions  on • •••••••••.•.•••.«  1 

fictitious  surety  a  contempt • • •.••...•  ^ 

on  removal  of  action  to  city  or  county  court •■•.•. S 

on  granting  order  of  arrest ST 

of  bail  after  return  of  order  of  arrest ^ 

b>  arrested  defendant  on  application  for  adjournment C 

justification,  etc.,  of  sureties  on  order  of  arrest 1^ 

on  granting  warrant  of  attachment 19 

by  defendant  to  regain  attached  property 84 

by  plaintiff  in  replevin 86^  V 

ciualifications  of  sureties  in  replevin Id? 

justification  of  sureties  in  replevin. 106 

allowance  of.  in  replevin 11^ 

action  by  plaintiff  on  defendant's  undertaking  in  replevin 13B 

action  by  aefendant  on  plaintifTs  undertaking  in  replevin 12S 

by  defendant  on  answer  of  title  to  real  property 1B> 

on  adjournment  for  longer  than  eight  days 114 

on  appeal  to  stay  execution • 214 

V, 

Vmrlmnce. 

immaterial  in  pleading  to  be  disregarded 171 

when  deemed  to  be  material  in  pleading. 1T2 

failure  of  proof  distinguished  from ITS 

Verdict. 

jurisdiction  to  direct  or  set  aside 1 

directing  or  setting  aside  in  dispossess  proosedings. I 

requisites  of 29 

in  replevin    12& 

in  replevin  for  part  of  several  chattels. •-..  121 

when  court  may  direct ,,,  2S! 

motion  to  set  aside  verdict 254 

Verlflcmtlon. 

requisites  of  verified  pleadings ,,  ]0 

how  to  be  made ......I*  184 

by  whom  to  be  made ..•••• ,[[[  264 

W, 

CVa«re«. 

no  fees  to  be  exacted  in  action  for ,,  S(S 

costs  in  action  by  working  woman ^ 

execution  under  judgment  for , 274 

Witness. 

refusal  to  be  sworn  or  answer  a  contempt. 4 

refusal  or  neglect  to  obey  8ubp<Bna .....!!  8 

contumacious,  punishable  for  civil  contempt. .....!!!  6 

issuance  of  subpoena [\  19$ 

service  of  subpcena \[  j|7 

attachment  for  delinquency ]]]  jgj 

execution  of  warrant  of  attachment  against ....![!  Iff 

fees  on  execution  of  warrant  of  attachment \  ^^ 

damages  and  penalty  against  delinquent  witness ]',\  200 

commissioner  to  take  testimony  may  compel  attendance !i  214 

feet  and  mileage  of |* 
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